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£ach  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  «=»  under 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point — This  is  the 
Key-Number  Annotation. 
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AMENDMENTS  TO  RULES 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 


Seventh  Circuit  '■ 


{The  United  States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  entered 
an  order  on  February  6,  19X9,  amending  rule  3  of  the  rules  of  this  court  to 
read  as  follows:] 


TERMS. 

A  term  of  this  court  shall  be  held  annually  at  the  city  of  Chicago 
on  the  first  Tuesday  in  October,  and  continue  until  the  first  Tuesday 
in  October  of  the  succeeding  year.  Every  term  shall  be  adjourned  to 
such  time  and  places  as  the  court  may  from  time  to  time  designate. 
Unless  otherwise  specially  ordered,  the  court  will  hold  at  Chicago  three 
sessions  for  the  hearing  of  causes  during  each  term,  beginning  on  the 
first  Tuesdays  in  October  and  January,  respectively,  and  the  last  Tues- 
day in  April. 

>  For  other  rules,  tea  15«  Fed.  xxv,  79  C.  C.  A.  xxT,  235  Fed.  xll,  148  O.  C.  A.  xil. 
253  F.  (v)» 
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OP   TBB 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


FIRST -CIRCUIT 

Hob.  OUVBK  WBNDBLIi  HOUIBS,  Olrevit  JnMlM'. Wanhlncton,  D.  O. 

Hon.  OEOROB  H.    BINOHAM,   Circuit  Judge ManchesUr,   N.  H. 

Hon.  CHARI^BS  F.  JOHNSON,  Circuit  Judge Portlaad,  M*. 

Hon.  OBORQB  W.  ANDBRSON,  Circuit  Judge> Boston,  Mask 

HolL  CLARBNCB  HAI^B,  District  Judge,  Maine Portland,  Me. 

Hon.  JAMBS  M.  MORTON.  Jt„  District  Judge,  Massacbusetts Boston,  Mass. 

Ron.  EDOAR  ALDRICH.  District  Judge,  New  Hampshire Uttleton,  N.  H. 

Hon.  ARTHUR  U  BROWN,  District  Judge,  Rbode  Island ProTldence,   R.  L 

SECOND  CIRCUIT 

Hon.  IX>UIS  D.  BRANDEIS,  Circuit  Justloa Washington,   D.  a 

Hon.  HBNRT  Q.  WARD,  arcult  Jodce New  York.   N.  T. 

Hon.  HBNRT  WADB  ROOBRS,  Circuit  Judge New   Haven.    Ooaa. 

Hon.  CHARLES  M.  HOUQH,  Circuit  Judge New  Ycrlc,  N.  T. 

Hon.  If  ARTIN   T.   HAMTON,    CircQit  Judge N«w  York.  N.  T. 

Hon.  EDWIN  S.  THOMAS,  District  Judge,   Connecticut New  Haven,  Conn. 

Hon.  THOMAS  I.  CHATFIELD,  District  Judge,  E.  D.  New  York Brooklyn.  N.  T. 

Hon.  EDWIN  L.  GARVIN.  District  Judge.  B.  D.  New  YArk Brooklyn.  N.  Y. 

Hon.  QEOROB  W.  RAY,  District  Judg^  N.   D.  New  York Norwich.  N.  T. 

Hon.  LEARNED  HAND.  District  Judge.  S.   D.   New   York New   York,  N.  Y. 

Hon.  JULIUS  M.  MAYER,  District  Judge,  S.  D.  New  York  New  York,  N.  Y. 

Hon.  AUGUSTUS  N.  HAND,  Dietrict  Judge.  8.   D.   New  York New  York,  N.  T. 

Hon.  JOHN  CLARK  KNOX,  District  Judge.  S.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  B.  HAZEL.  District  Judge.  W.  D.  New  York Buffalo,   N.  Y. 

Hon.  HARLAND   B.  HOWE,   District   Judge.  Vermoni Burlington,  Vt. 


THIRD  CIRCUIT 


Hon.  MAHLON  PITNBY,  Olrentt  Jvstlee Wasblngtoa,  D.  0. 

Hon.  JOSEPH  BUFFINQTON,  Circuit  Judge Pittsburgh,  Pa. 

Hod.  JOHN   B.   MePHBRSON,  Clrcolt  Judge* Philadelphia,    Pa. 

Hen.  VICTOR  B.  WOOLLBY,  Clreult  Judge ; Wilmington,   Del. 

Hon.  JOHN  RELLSTAB,  District  Judge,  New  Jersey Trenton,  N.  J. 

Hon.  THOMAS  O.  HAIQHT.  District  Judge,  New  Jersey Jersey  City.  N.  J. 

Hon.  J.  WARREN  DAVIS.  District  Judge,.  New  Jersey  Trenton,  N.  J. 

Hon.  J.  WHITAKBR  THOMPSON.  District  Judge.  E.  D.  Pennsylvania... Philadelphia.  Pa. 

Hon.  OLIVER  B.  DICKINSON,  District  Judge.  E.  D.  Pennsylvania Philadelphia.  Pa. 

Hon.  CHARLES  B.  WITMEH,  Dietrict  Judge,  M.  D.  Pennsylvania Suubury.  Pa. 

Hon.  CHARLES  P.  ORR.  District  Judge,  W.  D.  Penosylvaoia Pittsburgh,  Pa. 

Hen.  W.  H.  SEWARD  THOMSON.  District  Judge.  W.  D.  Pennsylvania PitUburgh,  Pa. 

'  Appointed  October  U,  U18.  >  Died  January  20,  UU. 

(tU) 
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FOURTH  CIRCUIT 

Ron.  EDWARD  D.  WHITE,  Circuit  Justice Wuhlocton.   D.   0. 

Hon.  JETER  C.  PRITCHARD.   Circuit  Judge Asbevtlle,   N.    C. 

Hon.  MARTIN  A.  KNAPP,  Circuit  Judge WxhlDgtoo,   O.   C. 

Hon.  CHARLES  A.  WOODS,  Circuit  Judge Marlon,  8.  C. 

Hon.  JOHN  C.  ROSE,  District  Judge,  Mknrland '. Baltimore,   Hd. 

Hon.  HENRT  O.  CONNOR,  District  Judge,  B.  D.  North  Carollnk Wilson,  N.  C. 

Hon.  JAMES  E.  BOYD,  District  Judge,  W.   D.  North  Caroliua Oreensboro,  N.  C. 

Hon.  HENRT  A.  MIDDLETON  SMITH.  DIstrlot  Judge,  B.  D.  B.  0 Charleston.  S.  C 

Hon.  JOSEPH  T.  JOHNSON,  District  Judge,  W.  D.  S.   C Greenville.  S.  C. 

Hon.  EDMUND  WADDIIX,  Jr..  District  Judge,  B.  D.  Virginia Richmond,  Va. 

Hon.  HENRT  CLAY  McDOWBLL.  District  Judge,  W.  D.  Virginia Lynchburg,  Va. 

Hon.  ALSTON  O.  DAYTON,  District  Judge,  N.  D.  West  Virginia Phlllppl,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER.  District  Judg*.  0.  D.  West  Virginia.. ..Charleston.  W.  Va. 


FIFTH  CIRCUIT 


Hon.  JAMBS  CLARK  McRETNOLDS,  Circuit  Justice  ....» Washington.  D.    a 

Hon.  DON  A.   PARDEE,   Circuit  Judge Atlanta.    Qa. 

Hon.  RICHARD  W.  WALKER.  Circuit  Judge HuntsvlUew  Ala. 

Hon.  ROBERT  LYNN  BATTS,  Circuit  Judge Austin,  Tax. 

Hon.  HENRY  D.  CX4ATTON,  District  Judge,  N.  and  H.  .D.  Alabama.... Montgomery,  Ala. 

Hon.  WILLIAM  L  ORUBB,  District  Judge,  N,  D.  Alabama Birmingham,  Ala. 

Hon.  ROBERT  T.  ERVIN,  District  Judge,  S.  D.Alabama Mobile,  Ala. 

Hod. WILLIAM   B.    SHEPFARD,  District  Judge,  N.  D.  Florida PeosacolB,  Fla. 

Hon.  RHYDON  M.  CALL,  District  Judge.  S.  D.  Florida Jacksonville,  Fla. 

Hon.  WILLIAM  T.   NEWMAN.  District  Judge,   N.    D.   Georgia Atlanu,    Ga. 

Hon.  EMORY  SFEER,  District  Judge,  S.  D.  Georgia' Macon,  Oa. 

Hon.  BEVERLT  O.  EVANS,  District  Judge,  9.  D.  Georgia   Savannah.   Ga. 

Hon.  RUFUS  E.  FOSTER,  Dkitrlct  Judge,  E.   D.   Louisiana New  Orleans,   La. 

Hon.  GEORGE  W.  JACK,  District  Judge,  W.  D.  Louisiana  Shreveport,    La. 

Hon.  EDWIN   R.  HOLMES,  District  Judge,  N.  and  3.  D.  HlBSlsslppI  Jackson,  Miss. 

Hon.  GORDON  RUSSELL,  District  Judge,    B.   D.    Texas Sbermaii.    Tex. 

Hon.  EDWARD  R.  MEEK.  DUtrlct  Judge.  N.  D.  Twcaa Dailta,  Tex. 

Hon.  DUVAL  WEST.  District  Judge,  W.  D.  Texas  San  Antonio,  Tex. 

Hon.  JOSEIPH  C.  HUTCHESON.  Jr.,  District  Judge.  S.  D.  Texas  Houston,  Tex. 

Hon.  WILLIAM  R.  SMITH,  District  Judge,  W.  D.  Texas El  Paso,  Tes. 

SIXTH  CIRCUIT 

Hon.  WILLIAM  R.  DAY,  Circuit  Justice Washington,    D.    a 

Hon.  JOHN   W.  WARRINGTON,  Circuit  Judge ClnclnnaU,  Ohio. 

Hon.  LOTAL  E.  KNAPPEN,  Circuit  Judge Grand    Rapids,    Mich. 

Hon.  ARTHUR  C.  DENISON,  Circuit  Judge Grand  Rapids,  Mich. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge,  B.  D.  Kentucky Maysvllle,  Ky. 

Bon.  WALTER  EVANS,  District  Judge,    W.    D.    Kentucky Louisville,    Ky. 

Hon.  ARTHUR  J.  TDTTLE,  District  Judge,   B.   D.   Michigan Detroit.   Mich. 

Hon.  CLARENCE  W.  SESSIONS,  District  Judge,  W.  D.  Michigan Grand  Rapids,  Mich. 

Hon.  JOHN  M.  KILLITS,  District  Judge,  N.  D.  Ohio Toledo,  Ohio. 

Hon.  D.  C.  WBSTENHAVER,  District  Judge,  N.  D.  Ohio  Cleveland,  Ohio. 

Bon.  JOHN  B.  8ATER.  District  Judge,  S.   D.   Ohio Columbus.  Ohio. 

Hon.  HOWARD  C.  HOLLISTBR,  District  Judge,  S.   D.  Ohio Cincinnati,  Ohio. 

Hon.  EDWARD  T.  SANFORD,  District  Judge,  E.  and  M.  D.  Tenneine«..KnoxTlUe,  Tenn. 
Boa.  JOHN  B.  McGALU  District  Judge.   W.   D.  Tennessee Memphis.  Tenn. 


SEVENTH  CIRCUIT 


Hon.  JOHN  H.  CLARKE,   Circuit  Justice Washington,   D.  C. 

Hon.  FRANCIS    B.    BAKER.    Circuit    Judge Goshen,    Ind. 

Hon.  JULIAN   W.    MACK.   Circuit  Judge Chicago.    IlL 

Hon.  SAMUEL   ALSCHULER,    Circuit    Judge  ;...  Chicago,    til. 


'  Died  December  IS,  1918. 
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Hoa.  BYAN  A.  BVANS,  Circuit  Jtids*  Bamboo,  Wis. 

Hon.  KBNE8AW  M.  LANDIS.  District  Judgo,  N.  D.  IIUdoIs Chlcaso,  III. 

Bon.  OEORQB  A.  CARPENTER,  DUtrlct  Judss,  N.  D.  IlllDOls Cblcsco.  HI. 

Hon.  LOUIS  FITZHENRY,  District  Judge,  8.  D.  Illinois Bloomlngton.  111. 

Hon.  OEORGB  W.  ENGLISH,  District  Judse,  B.  D.  Illinois DanvlUs,  111. 

Hon.  ALBERT  B.  ANDERSON,  District  Judge.   Indiana Indianapolis,   Ind. 

Bon.  FERDINAND    A.  GBIOBR,  District  Judge,  B.   D.  Wisconsin Milwaukee,  Wis. 

Hoa.  ARTHUR  U  SANBORN,  District  Judge,   W.   D.    Wisconsin Madison,   Wis. 


EIGHTH  CIRCUIT 


Hon.  WILLIS  VAN  DEVANTBR,  Circuit  Jostle* Washington.  D.  C. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St   Paul,   Ulna 

Hon.  WILLIAM  C.  HOOK,  Circuit  Judge LeaTenworth,    Kan. 

Hon.  WALTER  I.   SMITH,  Circuit  Judge Council    Bluffs,   Iowa. 

Hem.  JOHN  B.  CARLAND,  Circuit  Judge Washington,   D.  C. 

Hon.  KIMBROUGH  STONE,  Circuit  Judge Kansas  Cltr,  Ma 

Hon.  JACOB  TRIEBBR,  District  Judge,  E.  D.   Arkansas '. Little  Rock,  Ark. 

Hon.  FRANK  A.  YOUMANS.   District  Judge,  W.  D.  Arkansas  Ft.  Smith,  Ark. 

Hon.  ROBERT  B.  LEWIS,  District  Judge,   Colorado Denver,   Colo. 

Hon.  HENRY  T.  REED,  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  MARTIN  J.  WADE,  District  Judge,  8.  D.  Iowa Iowa  City,  Iowa. 

Hon.  JOHN  C.  POLLOCK,  District  Judge,  Kansas -..Kansas  City,  Kan. 

Hon.  PAQB   MORRIS,    District   Judge,    Minnesota Duluth,    Minn. 

Hon.  WILBUR  F.  BOOTH,  District  Judge,  Minnesota Minneapolis,  Minn. 

Hon.  DAVID  P.  DYER,  District  Judgo,  H.   D.  Missouri St.  Louis,  Mo. 

Hon.  ARBA  S.  VAN  VALKENBUROH,  District  Judge,  W.  D.  Missouri... Kansas  City,  Mo. 

Hon.  THOMAS   C.    MUNOER,    District  Judge,    Nebraska Lincoln,    Neb. 

Hoa.  JOSEPH  W.  WOODROUOH,  District  Judge,  Nebraska Omaha,   Nab. 

Hon.  COLIN   NEBLETT,  District  Judge,  New  Mexico Santa  F«,  N.  H. 

Hon.  CHARLES  F.  AMIDON,  District  Judge,   North  Dakota Fargo,  K.  O. 

Hon.  ROBERT  L.  WILLIAMS,  Distrlot  Judge,  B.  D.  Oklahoma* Muskogee,  OkL 

Hon.  JOHN  H.  COTTBRAL,  District  Judge,  W.  D.  Oklahoma Guthrie,   OkL 

Hon.  JAMES  D.  ELLIOTT,  District  Judge,  South  Dakota Sioux  Falls,  8.  D. 

Hon.  TILLMAN  O.  JOHNSON,  District  Judge.  Utah  .Ogden,  Utah. 

Hoa.  JOHN  A.  RINBR,  District  Judge,  Wyoming Oheyenaa,  Wyo. 


NINTH  CIRCUIT 


Hon.  JOSBPB  MeKBNNA,  Circuit  JusUca Waahlngtoa.  D.  0. 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge Portland,   Or. 

Hon.  BRSKINB  M.  ROSS,  Circuit  Judge Los  Angeles,  CaL 

Hon.  WILLIAM  W.  MORROW,  Circuit  Judge San  Francisco,  CaL 

Bon.  WILLIAM  H.  HUNT,  Circuit  Judge Washington,   D.  C. 

Hon.  WILLIAM  H.  SAWTBLLB,  District  Judge,  Arizona Tucson,  Ariz. 

Hon.  BENJAMIN  F.  BLB2DSOB,  District  Judge,  S.  D.  California Los  Angeles,  Cat. 

Hon.  OSCAR  A.  TRIPPET,  District  Judge,  8.  D.  California Los  Angeles,  Cal. 

Hon.  WILLIAM  C.  VAN  FLEET,  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  MAURICE  T.  DOOLINO,  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  FRANK  S.  DIETRICH,  District  Judge,  Idaho Boise.  Idaho. 

Hon.  QEOROB  U.  BOURQUIN,  District  Judge,  Montana Butte,  Mont. 

Hon.  EDWARD  8.  FARRINOTON,  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  CHARLES  B.  WOLVBRTON,  District  Judge,  Oregon Portland,  Or. 

Hon.  ROBERT  S.  BBAN,  District  Judge,    Oregon Portland,  Or. 

Hon.  FRANK  H.  RUDKIN,  District  Judge,  B.  O.  Washington Spokane,  Wash. 

Hon.  BDWARD  B.  CCSHMAN,  District  Judge,  W.  D.  Washington SeattU,  Wash. 

Hon.  JBRBMIAH  MBTBRBR,  District  Judge,   W.   D.  Washington SeatU«,  Wash. 

*  Confirmed  January  7,  ISU. 
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CASES 

ARGUED  AND  DETERMINED 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


•UNITED  STATES  v.  BEAN,  County  Treasurer. 
(Circalt  tovH  ot  Appeals,  Eighth  Circuit    September  k  IdlS.) 

No.  5078. 

1.  Irdiaitb  «=>15(2) — Indian  Lands — ^Auznation. 

After  Act  April  26,  1906,  c.  1876,  {  22,  aDd  Act  May  27,  190S,  c.  10&,  S  9, 
lands  of  all  full-blood  Seminole  Indian  heirs  were  inalienable,  save  on 
approval  of  the  court,  etc. 

2.  Taxation  €=>6 — State  Xaxks — Goveknuent  iNSTanHENTAXiriES. 

It  Is  the  universal  rule  that  every  instrumentality  lawfully  employed 
by  the  United  States  to  execute  its  constitutional  laws  and  exercise  its 
lawful  governmental  authority  is  neceaaarlly  exempt  from  state  taxation 
or  interference. 

8.  Taxation  ®=s>181 — Indian  Lands. 

Lands  of  full-blood  Seminole  Indian  heirs,  loallenable  under  Act  April 
26,  1906,  c  1876,  {  22,  and  Act  May  27,  1906,  c.  199,  {  9,  are  not  subject  to 
state  taxation,  notwithstanding  provisions  In  eadi  of  the  acts  that  all 
lands  upon  which  restrictions  are  removed  shall  be  subject  to  taxation. 

4  Taxation  ^=3611(8)  —  Rbstrainino  Coixection  —  Judombnt — Inoonsis- 

fENCT. 

In  a  suit  by  the  United  States  to  enjoin  the  county  treasurer  of  an 
Oklahoma  county  from  selling  or  convoying  allotted  lands  formerly  owned 
by  the  Seminole  Nation  on  account  of  taxes  levied,  a  decree  that  all  lanas 
belonging  to  enrolled  citizens  of  the  Seminole  Tribe,  except  homesteads 
then  owned  by  the  original  allottees,  which  were  alienable  at  the  times 
of  ttie  assessments,  were  taxable,  and  that  upon  conveyance  of  all  such 
lands,  Indndlng  homesteads,  the  same  were  taxable,  held  not  erroneous, 
in  that  the  two  clauses  were  Inconsistent. 
5.  Taxation  ®=>181 — Indian  Lands. 

While  homesteads  of  Seminole  allottees  were  not  subject  to  taxation, 
both  because  Inalienable  and  by  reason  of  the  direct  terms  of  the  Semi- 
nole Agreement,  yet  when  the  restrictions  on  alienation  were  removed,  and 
the  homesteads  became  alienable,  they  were  subject  to  taxation  whenever 
the  allottees  disposed  of  them. 
6k  EquiTT  9=>3M — Pbopriett  of  Oismissat — Defect  of  Pasties. 

A  court  of  equity  will  on  its  own  motion  dismiss  a  bill,  If  to  grant  the 
relief  prayed  for  would  injuriously  affect  persons  materially  Interested 
in  the  Bubject-matter  who  are  not  made  parties. 
7.  Judgment  «=s»17(1) — Jubisdiction — AuTHoarrT  of  Coxtbtb. 

A  court  may  not  directly  adjudicate  a  person's  claim  of  right,  unless  he 
is  actually  or  constructively  before  It 
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8.  Pabetibs  «=»32 — ^"Indisfbnsable  Pabties" — ^Who  Abb. 

An  "Indispensable  party"  Is  one  who  has  such  an  Interest  In  the  snb- 
Ject-matter  of  the  controversy  that  a  final  decree  cannot  be  made,  without 
affecting  his  Interests  or  leaving  the  controversy  in  such  a  situation  that 
Its  final  determinatl(Mi  may  be  Inconsistent  with  equity  and  good  con- 
science. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Indispensable  Party.] 

9.  Taxation    <8=»611(4) — Ooi.lbction — IwjUNcnoN — (Pabties. 

Where  purchasers  of  lands  formerly  belonging  to  the  Seminole  Nation, 
which  had  been  sold  for  taxes,  were  not  made  parties  to  a  suit  by  the 
United  States  against  the  treasurer  of  the  Oklahoma  county  In  which  the 
landjs  lay  to  enjoin  him  from  collecting  the  taxes  and  from  selling  or 
convej-lng  the  lands,  the  suit  must  be  (^smlssed  for  the  want  of  sucn 
parties,  for  they  are  indi^ensable. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  by  the  United  States  against  G.  E.  Bean,  County  Treasurer 
of  Seminole  County,  Okl.  From  the  decree,  the  United  States  ap- 
peals.   Reversed  and  remanded,  with  directions. 

W.  P.  McGinnis,  U.  S.  Atty.,  of  Muskogee,  Okl.  (C.  W.  Miller, 
Sp.  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.,  on  the  brief),  for  the  United 
States. 

T.  S.  Cobb,  J.  H.  Cobb,  and  A.  M.  Fowler,  all  of  Wewoka,  CMcl., 
for  appellee. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

SANBORN,  Circuit  Judge.  The  United  States  brought  this  suit 
to  prevent  the  county  treasurer  of  Seminole  county,  Okl.,  from  sell- 
ing or  conveying  certain  allotted  lands  formerly  owned  by  the  Sem- 
inole Nation  or  Tribe  of  Indians,  on  account  of  taxes  levied  thereon 
by  the  officers  of  those  counties  for  the  fiscal  years  ending  June  30, 
1910,  June  30,  1911,  June  30,  1912,  June  30,  1913,  and  June  30,  1914. 
The  court  below  rendered  a  decree,  by  which  it  classified  the  lands, 
enjoined  the  county  treasurer  from  selling  or  conveying  on  account 
of  those  taxes  the  lands  it  adjudged  not  legally  subject  thereto,  and 
dismissed  the  bill  as  to  those  lands  which  it  found  to  be  lawfully  sub- 
ject to  such  taxes.  The  United  States  has  appealed,  and  specified 
several  alleged  errors. 

The  agreement  between  the  United  States  and  the  Seminole  Na- 
tion or  Tribe  of  Indians,  ratified  by  Act  July  1,  1898,  c.  542,  30  Stat. 
567,  568,  provides  for  the  division,  allotment,  and  conveyance  of  the 
lands  of  that  nation  to  the  enrolled  members  thereof  in  severalty, 
so  that  each  member  shall  receive  land  of  the  same  value  as  near 
as  may  be  as  the  value  of  that  which  every  other  member  receives. 

It  declares  that  each  shall  receive  a  deed  of  his  allotment  and  that : 

"Each  allottee  shall  designate  one  tract  of  forty  acres,  which  shall,  by  the 
terms  of  the  deed,  be  made  inalienable  and  nontaxable  as  a  homestead  In 
perpetuity." 
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For  convenience  the  tract  thus  selected  by  an  allottee  is  called  his 
homestead,  and  the  remainder  of  his  allotment  his  surplus  land. 
Section  8  of  the  act  of  March  3,  1903  (32  Stat.  1008,  c.  994),  pro- 
vides : 

"That  the  bomestead  referred  to  In  said  act  [tbe  act  of  July  1.  1896,  Just 
dted]  sball  be  inalienable  during  the  lifetime  of  tbe  allottee,  not  exceeding 
twentr-one  years  from  the  date  of  the  deed  for  the  allotment" 

Act  May  27,  1908,  c  199,  35  Stat.  312,  313,  is  a  comprehensive  dec- 
laration of  the  status  as  to  restrictions  upon  alienation  of  the  numer- 
ous classes  of  allotted  lands  formerly  held  by  the  Five  Civilized  Tribes, 
and  section  4  of  that  act  provides : 

"That  all  land  from  which  restrictions  have  been  or  shall  be  removed  shall 
be  subject  to  taxaticHi  and  all  other  civil  burdens  as  though  it  were  the 
property  of  other  persons  than  allottees  of  the  Mve  Olviliaed  Tribes." 

[1]  Cotmsel  for  the  United  States  assign  the  third  and  fifth  parar 
graphs  of  the  decree  as  error.    Those  paragraphs  read  in  this  way : 

"(3)  That  all  Inherited  homestead  allotments,  where  the  allottees  died  prior 
to  April  26, 1906,  which  were  owned  by  said  heirs  during  said  fiscal  years,  were 
alienable  and  taxable  during  said  years,  reganileM  of  whether  said  h^rs  were 
enrolled  as  full-blood  Indians,  or  of  less  Indian   blood." 

"(5)  That  all  allotments,  both  surplus  and  homestead,  made  after  the  death 
of  the  enrolled  Seminole  citizens,  whether  owned  by  full-blood  heirs,  or  by 
heirs  of  less  Indian  blood,  were  alienable  and  taxable  during  said  fiscal  years, 
whether  the  death  of  the  enrolled  citizens  or  the  selections  of  allotments  were 
nuide  before  or  after  April  26,  1806." 

The  court  below  made  these  findings  and  rendered  this  decree  be- 
fore the  decisions  of  the  Supreme  Court  in  Brader  v.  James,  246  U. 
S.  88,  38  Sup.  Ct.  285,  286,  287,  62  L.  Ed.  591,  and  Talley  v.  Burgess, 
246  U.  S.  104,  38  Sup.  Ct  287,  288,  289,  62  h.  Ed.  600,  were  handed 
down.  Conceding  that  prior  to  the  passage  of  the  act  of  April  26,  - 
1906  (34  Stat.  137,  c.  1876),  the  land  described  in  these  findings  were 
alienable,  it  must  now  be  held,  in  deference  to  the  opinions  in  these 
cases,  that  section  22  of  the  act  of  April  26,  1906,  which  subjected 
all  conveyances  of  adult  full-blood  Indian  heirs  to  the  approval  of 
the  Secretary  of  the  Interior,  and  all  conveyances  of  minor  full- 
blood  Indian  heirs  to  the  approval  of  the  court,  and  section  9  of  the 
act  of  May  27,  1908  (35  Stat.  312,  315),  which  subjected  all  convey- 
ances of  full-blood  Indian  heirs  to  the  approval  of  the  court  having 
jurisdiction  of  the  estate  of  the  deceased  allottee,  rendered  the  lands 
of  all  full-blood  Seminole  Indian  heirs  inalienable  during  the  fiscal 
years  for  which  the  taxes  here  in  controversy  were  levied.     David 

V.  Youngken,  250  Fed.  208, C.  C.  A. ,  C.  C.  A.  8th  Circuit, 

filed  April  3,  1918;  Harris  v.  Bell,  250  Fed.  209, C.  C.  A.  — , 

C.  C.  A.  8th  Circuit,  filed  April  30,  1918. 

[2,  3]  Were  these  inalienable  lands  of  the  full-blood  Indian  heirs 
taxable  for  the  fiscal  years  1910,  1911,  1912,  1913,  and  1914?  Coun- 
sel for  the  treasurer  of  the  county  argue  that  they  were  because 
Congress  provided  in  section  19  of  the  act  of  April  26,  1906  (34  Stat. 
137),  that  "all  lands  upon  which  restrictions  are  removed  shall  be 
subject  to  taxation,"  and  by  the  act  of  May  27,  1908  (35  Stat.  312), 
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that  "all  lands  from  which  restricticms  have  been  or  shall  have  been 
removed  shall  be  subject  to  taxation  and  all  other  civil  burdens." 
But  this  contention  is  overborne  by  the  fact  that  by  these  very  acts 
of  Congress  restrictions  upon  the  alienation  of  these  lands  while  held 
by  full-blood  Indian  heirs  were  imposed,  and  these  lands  were  held 
in  trust  by  the  United  States  for  these  heirs,  and  made  one  of  the 
instrumentalities  of  the  government  of  the  United  States  by  which 
it  pursues  its  wise  policy  of  protecting  Indians  from  the  unrestrained 
greed,  rapacity,  and  cunning  of  the  "members  of  the  white  race,  and 
of  seeking  to  induce  them  to  cultivate  the  soil,  to  practice  the  arts 
of  civilized  life,  and  become  provident  and  useful  citizens.  The 
lands  of  the  full-blood  Indian  heirs  were  not  lands  from  which  re- 
strictions had  then  been  removed.  They  were  lands  upon  which  re- 
strictions were  imposed  by  these  very  acts,  and  it  is  not  probable 
that  the  legislators  intended  to  impose  taxes  upon  lands  of  Indians 
which  the  United  States  was  holding  for  them,  while  it  withheld 
from  them  the  power  of  disposition,  for  such  a  course  runs  counter 
to  its  public  policy  and  practice  from  the  foundation  of  the  govern- 
ment. 

Counsel  call  attention  to  the  fact  that  there  is  no  provision  in  the 
agreement  with  the  Seminole  Nation  that  any  of  the  lands  to  be 
allotted  to  the  members  of  the  tribe,  except  the  homesteads,  should 
be  free  from  taxation  while  they  remained  inalienable.  But  when 
that  agreement  was  made  they  were  free  from  taxation,  and  those 
who  made  the  agreement  knew  that  the  settled  policy  and  practice  of 
the  United  States  was  to  protect  the  members  of  the  tribe  and  all 
the  property  which  it  held  the  control  and  disposition  of  for  them 
free  frcan  taxation  until  it  granted  them  full  power  of  disposition 
thereof.  And  it  was  doubtless  for  that  reason  that  no  stipulation 
was  inserted  in  the  treaty  on  the  subject,  except  that  the  40  acres 
to  be  selected  by  each  member  of  the  tribe  for  a  homestead  should 
be  "nontaxable  as  a  homestead  in  perpetuity."  30  Stat.  567,  568. 
So  it  was  that  the  imposition  of  the  restrictions  upon  alienation  by 
these  acts  of  1906  and  1908  upon  the  lands  of  the  full-blood  Indian 
heirs  brought  these  lands  under  the  universal  rule  that  every  instru- 
mentality lawfully  employed  by  the  United  States  to  execute  its  con- 
stitutional laws  and  to  exercise  its  lawful  governmental  authority 
is  necessarily  exempt  from  state  taxation  or  interference.  United 
States  V.  Rickert,  188  U.  S.  432,  437,  438,  439,  23  Sup.  Ct.  478,  47 
L.  Ed.  532;  United  States  v.  Thurston  County,  143  Fed.  287,  289, 
290,  74  C.  C.  A.  425.  The  provisions  of  the  acts  of  1906  and  1908, 
cited  by  counsel  for  the  treasurer,  are  therefore  so  inconsistent  with 
the  imposition  of  the  restrictions  by  these  acts  upon  the  alienation 
of  the  lands  of  fulI-blood  Indian  heirs  and  the  legal  effect  of  that 
imposition,  that  Congress  could  not  have  intended  that  they  should 
apply  to  those  lands,  and  the  true  construction  of  the  acts  which  con- 
tain them  undoubtedly  limits  their  application  and  effect  to  other 
land.  The  result  is  that  the  allotments  of  Seminole  lands  owned  and 
held  during  the  fiscal  years  1910,  1911,  1912,  1913,  and  1914  by  full- 
blood  Indian  heirs  were  instrumentalities  of  the  United  States  re- 
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served  and  used  by  it  to  CKCCute  its  laws  and  to  exercise  its  gov- 
ernmental powers,  and  they  were  exempt  from  taxation  by  the  state 
of  Oklahoma,  or  any  of  its  counties,  cities  or  other  governmental 
subdivisions. 

[4,  5]  It  is  assigned  as  error  that  the  court  below  also  adjudged : 

"That  all  lands  belonging  to  oirolled  dtlzens  of  the  Seminole  Tribe  of  In- 
dians, except  homesteads  then  owned  by.  the  original  allottees,  which  were 
alienable  by  sad>  ennHled  dtlzens  at  the  times  of  the  assessments  for  taxauon 
for  the  fiscal  years  ending  June  30,  1910,  June  30,  1911,  June  SO,  1912,  June 
30,  1913,  and  June  30,  1914,  were  taxable  and  that  npon  conyeyance  of  all 
such  lands.  Including  homesteads  by  said  enrolled  dtlsens  the  same  wer» 
tazaUe  thereafter." 

The  objection  to  this  declaration  is  that  the  last  clause  thereof 
is  inconsistent  with  the  first.  But  a  careful  reading  and  consideration 
of  the  paragraph  has  satisfied  that  there  is  no  real  inconsistency  in 
it.  The  first  clause  declares  that  all  alienable  surplus  lands  owned 
by  the  original  allottees  during  the  fiscal  years  1910,  1911,  1912, 
1913,  and  1914  were  taxable,  and  the  second  clause  declares  that 
these  surplus  lands,  and  also  the  homesteads  of  such  enrolled  citi- 
zens which  were  actually  lawfully  alienated,  were  taxable  after  such 
alienation.  No  error  is  perceived  in  this  conclusion.  The  only  ex- 
emption from  taxation  of  the  surplus  lands  arose  from  the  restric- 
tions upon  their  alienation.  Wherever,  therefore,  those  lands  were 
or  became  alienable,  thqr  were  or  became  taxable.  The  exemption 
of  the  homestead  of  an  allottee  arose  from  two  sources:  (1)  The 
restrictions  on  its  alienation;  and  (2)  the  provision  of  the  Seminole 
Agreement  that  it  "shall,  by  the  terms  of  the  deed,  be  made  inalienable 
and  nontaxable  as  a  homestead  in  perpetuity."  But  when  the  re- 
strictions on  alienation  were  removed  by  act  of  Congress,  and  the 
homestead  became  alienable,  the  allottee  then  had  the  option  to  retain 
it  as  a  homestead  exempt  from  taxation,  or  to  surrender  his  right  to 
it  as  a  homestead  and  its  exemption  from  taxation,  to  convey  it  and 
receive  the  consideration  for  its  sale.  If  he  chose  the  latter  alter-' 
native,  then  the  land  which  had  been  his  homestead  was  no  longer 
such,  and  it  was  thereafter  taxable.  Sweet  v.  Schock,  County  Treas- 
urer, 245  U.  S.  192,  38  Sup.  Ct.  101,  102,  103,  62  L.  Ed.  237. 

[B-9]  The  questions  presented  by  counsel  for  the  parties  to  this 
suit  have  been  considered,  and  the  opinion  of  the  court  regarding 
them  has  now  been  expressed.  But  the  record  presents  a  case  which 
deprives  both  that  expression  and  the  opinion  of  the  court  below  of 
the  conclusiveness  of  an  adjudication.  That  record  consists  of  a 
complaint,  a  motion  to  dismiss  the  complaint  on  the  ground  that  it 
does  not  c(Mitain  allegations  sufficient  to  entitle  the  plaintiff  to  the 
relief  prayed  for,  or  to  any  other  relief,-  a  stipulation  between  the 
United  States  and  the  county  treasurer,  by  their  respective  attorneys, 
that  the  case  may  be  submitted  to  the  court  upon  certain  stipulated 
facts,  which  are  immaterial  to  the  subject  now  to  be  considered. 

The  only  parties  to  the  suit  are  the  United  States  and  the  county 
treasurer  of  Seminole  county.  The  plaintiff  alleges  in  its  complaint, 
among  other  things,  that  the  county  treasurer  has  sold  all  the  tracts 
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of  land  which  are  the  subject  of  this  suit,-  for  the  taxes  levied  thereon 
for  the  years  1910,  1911,  1912,  1913,  and  1914,  and  has  executed  and 
delivered  certificates  of  Sale  to  the  purchasers  thereof  who  have  paid 
therefor ;  that  when  no  one  bid  the  amount  of  the  tax  on  any  tract  it 
was  bid  in  for  and  a  certificate  of  sale  was  executed  by  him  to  the 
county ;  that  many  of  the  latter  certificates  have  been  purchased  from 
the  county  by  various  persons  apd  have  been  transferred  to  such  pur- 
chasers and  are  now  held  by  them.  The  decree  enjoins  the  county 
treasurer  from  collecting  any  of  the'  taxes  levied  on  the  lands  in- 
herited and  owned  by  the  enrolled  citizens  of  the  Seminole  Nation 
which  the  court  found  to  be  inalienable  and  nontaxable  for  the  fiscal 
years  1910,  1911,  1912,  1913,  and  1914,  and  it  adjudges  that  the 
taxes  levied  and  assessed,  and  each,  every,  and  all  tax  sale  certifi- 
cates and  certificates  of  purchase  upon  or  concerning  the  aforesaid 
nontaxable  and  inalienable  lands  be,  and  they  are  annulled;  that 
whatever  liens,  charges,  or  incumbrances  the  assessments,  tax  levies, 
and  tax  sale  certificates  might  constitute  against  said  land  be,  and 
the  same  are,  annulled ;  and  that  all  incumbrances  upon  the  title  to 
the  lands  created  thereby  are  removed. 

From  the  complaint  and  the  decree  the  facts  conclusively  appear 
that  this  suit  has  b^en  commenced,  prosecuted,  and  a  decree  has  been 
rendered  against  the  party  who  has  no  real  interest  in  the  property 
in  Utigatton,  and  that  none  of  the  real  parties  in  intereist  adverse  to 
the  claim  of  the  complainant  have  been  made  parties  to  the  suit,  or 
have  appeared  or  been  heard  therein.  The  taxes  of  which  complaint 
is  made  have  been  levied,  the  lands  upon  which  they  were  levied  have 
been  sold  to  pay  them,  certificates  of  the  sales  thereof  have  been  exe- 
cuted and  delivered,  the  certificates  and  any  liens  they  evidence  are  held 
either  by  the  county,  or  by  other  purchasers  at  the  sales,  or  from  the 
'county,  or  by  their  successors  in  interest;  but  neither  the  county 
(Revised  Laws  Oklahoma,  §  1501),  nor  any  of  the  purchasers  at  the 
sales,  nor  any  of  the  holders  of  tiie  certificates  of  sales,  are  parties 
to  this  suit,  and  as  they  have  not  been  made  parties,  and  have  not 
been  heard,  or  had  any  opportunity  to  be  heard  in  this  suit,  nothing 
that  the  court  below  has  adjudged  and  nothing  that  this  court  has 
decided  herein  is  or  can  be  binding  upon  them,  or  upon  any  parties 
claiming  imder  them,  or  even  upon  the  court  below,  or  upon  this 
court,  when,  if  ever,  the  claims,  rights,  and  interests  of  these  par- 
ties who  are  not  present  in  either  of  the  courts  are  presented  by  tiiem 
for  adjudication. 

But  the  decree,  by  its  terms,  annuls  their  certificates,  destroys  the 
liens  they  claim,  removes  all  these  as  clouds  upon  the  titles,  without 
any  notice  to  or  hearing  by  them,  and  this  decree  doubtless  has  been, 
or,  if  permitted  to  stand,  will  be,  spread  upon  the  records  of  the 
titles  to  these  lands.  It  cannot  fail  injuriously  to  affect — ^nay,  prac- 
tically to  destroy — ^the  value  of  the  claims  and  rights  of  these  hold- 
ers of  certificates,  because  it  bears  on  its  face  no  adequate  notice  that 
they  are  not  bound  by  it.  "The  established  practice  of  courts  of 
equity  to  dismiss  the  plaintiff's  bill,"  says  the  Supreme  Court,  in  Min- 
nesota v.  Northern  Securities  Co.,  184  U.  S.  199,  235,  22  Sup.  Ct 
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308,  322  (46  L.  Ed.  499),  "if  it  appears  that  to  grant  the  relief  prayed 
for  would  injuriously  affect  persons  materially  interested  in  the  sub- 
ject-matter who  are  not  made  parties  to  the  suit,  is  founded  upon 
clear  reasons,  and  may  be  enforced  by  the  court  sua  sponte,  though 
not  raised  by  the  pleadings  or  suggested  by  the  counsel.  Shields  v. 
Barrow,  17  How.  130  [15  L.  Ed.  158] ;  Hipp  v.  Babin,  19  How.  271, 
278  [15  L.  Ed.  633];  Parker  v.  Wmnipise^ee  Lake  Cotton  & 
Woolen  Co.,  2  Black,  545  [17  L.  Ed.  333]."  To  the  same  effect  is 
the  opinion  of  this  court  in  Hawes  v.  I'irst  Nat.  Bank,  229  Fed.  51, 
57,  59,  143  C.  C.  A.  645,  651,  653. 

It  is  a  familiar  and  just  rule  that  no  court  may  directly  adjudicate 
a  person's  claim  of  right,  unless  he  is  actually  or  constructively  be- 
fore it.  It  is  an  established  rule  of  practice  m  the  conduct  of  suits 
in  equity  in  the  federal  courts  that  every  indispensable  party  must  be 
brought  into  the  court  or  the  suit  must  be  dismissed.  And  an  in- 
dispensable party  is  one  who  has  such  an  interest  in  the  subject- 
matter  of  the  controversy  that  a  final  decree  cannot  be  made  witiiout 
affecting  his  interests,  or  leaving  the  controversy  in  such  a  situation 
that  its  final  determination  may  be  inconsistent  with  equity  and  good 
conscience.  Seminole  County  and  each  of  the  other  holders  of  certifi- 
cates of  sale  or  of  liens  which  they  claim  upon  any  of  the  lands  de- 
scribed in  the  complaint  which  the  plaintiff  seeks  to  affect  by  this  de- 
cree, was  an  in<Uspensable  party  to  this  or  any  suit  to  avoid  or  in- 
juriously affect  his  certificate  or  claimed  lien.  And  as  Justice  Curtis 
said  in  Shields  v.  Barrow,  58  U.  S.  (17  How.)  130;  138,  at  141  (15 
L.  Ed.  158) : 

"It  b^ng  clear  that  the  Circuit  Court  co-old  make  no  decree,  as  between  the 
parties  originally  before  It,  so  as  to  do  complete  and  final  lustlce  between  them 
wlthont  affecting  the  rights  of  absent  persons,"  the  original  bill  ought  to  hare 
been  dismissed. 

See  Ribon  v.  Railroad  Companies,  83  U.  S.  (16  Wall.)  446,  450, 
451,  21  L.  Ed.  367;  Bank  v.  Carrollton  Railroad,  78  U.  S.  (11  Wall.) 
624,  630,  631,  20  L.  Ed.  82;  Bogart  v.  Southern  Pacific  Co.,  228  U. 
S.  137,  146,  147,  33  Sup.  Ct.  497,  57  h.  Ed.  768;  Chadbourne  v. 
Coc,  51  Fed.  479,  481,  2  C.  C.  A.  327,  329;  Howe  v.  Howe  &  Owen 
Ball  Bearing  Co.,  154  Fed.  820,  828,  83  C.  C.  A.  536,  544;  United 
States  V.  United  Shoe  Machinery  Co.  (D.  C.)  222  Fed.  349,  408. 

Let  the  decree  below  be  reversed,  and  let  the  case  be  remanded 
to  the  court  below,  with  directions  to  dismiss  the  suit  for  want  of 
indispensable  parties,  unless  within  a  short  time,  to  be  fixed  by  the 
court  below,  some  of  the  indispensable  parties  are  made  parties  to 
the  suit,  and  in  case  the  latter  course  is  pursued,  and  the  plaintiff 
should  then  be  found  entitled  to  any  relief,  to  specifically  limit  the 
terms  and  effect  of  the  decree  to  the  interests  of  those  indispensable 
parties,  who  are  later  made  parties  to  the  suit. 
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LUDWIO  et  al.  t.  BBESSLBB. 

(Circuit  Ciourt  of  Appeals,  Eighth  Circuit    July  2S,  1918.    Blearing  Denied 

September  30,  l&ia) 

No.  6064. 

1.  Appeal  and  Erbob  €=aT33 — Assionmxkts  of  Ebbob — SumciENCT. 

In  a  suit  to  set  aside  deeds  because  the  grantors  Were  Incompetent  and 
the  grantees  exerted  undue  Influence,  where  the  court  sustained  exceptions 
to  a  master's  report  In  favor  of  defendants  and  entered  a  decree  for  plain- 
tiff reciting  that  exceptions  were  sustained  and  the  deeds  set  aside,  etc., 
defendants'  general  assignment  of  error  that  the  court  found  upon  the 
Issues  for  plaintiff,  that  it  found  the  deeds  were  procured  by  undue  in- 
fluence, and  that  the  grantors  were  incompetent,  held  sufficient  under  Bute 
11  of  the  Circuit  Court  of  Appeals  (18S  Fed.  Ix,  100  G  C.  A.  Ix). 

2.  Appeal  and  EJbbob  €=>766 — BRiEifs — Svffioienct. 

Where  appellant's  brle^  complied  with  Bule  24  for  the  Circuit  Court  of 
Appeals  (188  Fed.  xvl,  109  C.  a  A.  xvi)  save  in  so  far  as  it  failed  to  set 
■forth  the  pages  of  the  record  where  the  evidence  in  support  of  the  argu- 
ment could  be  found,  the  appeal  will  not  be  dismissed  or  the  Judgment 
affirmed,  aa  It  was  necessary  for  the  appellate  court  to  read  all  of  the 
evidence  on  the  Important  Issues  raised  in  order  to  decide  them. 

3.  Dbeds  <S=s>6S(1%) — Validitt— Mkntal  Capacitt. 

The  question  of  the  mental  capacity  of  an  aged  or  feeble-minded  per- 
son to  dispose  of  ^s  property  depends,  not  on  whether  the  iwwers  of  his 
rolud  wore  Impaired  or  whether  he  had  ordinary  capeocity  to  do  business, 
but  whether  he  had  the  smallest  capacity  to  understand  what  he  was 
doing  and  to  determine  intelligently  whether  or  not  be  would  do  It. 

4.  Deeds  <g=>196(3) — VALiDnr — Pbesumptions. 

Notwithstanding  the  fiduciary  relation  of  parent  and  child,  a  deed  of 
gift  from  one  to  the  other,  in  the  absence  of  fraud,  is  presumed  valid, 
and  the  burden  of  proof  of  its  invalidity  on  account  of  undue  Influence  is 
on  him  who  asserts  it. 

C  Deeds  ^=s>72(1) — Validity — Undue  Infltjenob. 

Influence  gained  by  kindness,  affection,  care,  and  service  will  not  be 
regarded  as  undue  In  the  absence  of  fraud  or  imposition,  although  it 
induces  the  grantor  to  make  an  unequal  distribution  of  bis  property  in 
favor  of  those  who  have  contributed  or  are  to  contribute  to  his  wants, 
provided  such  distribution  is  voluntary. 

6.  Deeds  <S=»72(1) — VAUDmr — Undue  Influence. 

The  undue  Influence  for  which  a  deed  or  will  may  be  avoided  must  be 
such  as  ^ectually  deprives  the  grantor  or  testator  of  the  exercise  of 
bis  free  will  and  coerces  him  to  substitute  another's  will  for  his  own. 

7.  Deeds  <S=»211(4) — ^Validity — ^Evidence — Sufficienct. 

In  a  suit  to  set  aside  deeds  on  the  ground  that  the  grantors  lacked 
capacity  and  that  the  deeds  were  procured  through  the  grantee's  undue 
iniiuence,  evfdence  held  insufficient  to  show  the  gij^tors'  want  of  capacity 
or  establish  the  undue  influence. 

Cartand,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska;  Joseph  W.  Woodrough,  Judge. 

Suit  by  Sarah  A.  Bressler  against  Mary  C.  Ludwig  and  another. 
From  a  decree  for  complainant,  defendants  appeal.  Reversed  and  re- 
manded, with  directions.  ^ 

£=>For  other  cases  «ee  same  topic  ft  KBY-KUMBER  in  »U  Key-Numbored  Dlgwts  *  ladexw 
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H.  C.  Brome,  of  Worland,  Wyo.  (Clinton  Brome,  of  Omaha,  Neb., 
on  the  brief),  for  appellants. 

Frederick  S.  Berry,  of  Wayne,  Neb.  (A.  R.  Davis,  of  Wayne,  Neb.» 
and  Vinton  Pike,  of  St.  Joseph,  Mo.,  on  the  briefs),  for  aK>ellee. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  is  a  suit  in  equity  brought  on  July 
28,  1916,  by  Mrs.  Sarah  A.  Bressler,  to  avoid  two  deeds  of  a  farm  in 
Nebraska  made  by  her  father  and  mother,  Jacob  D.  Fenstermacher  and 
Caroline  Fenstermacher,  on  October  18,  1906,  and  April  25,  1910,  re- 
spectively, to  Mrs.  Mary  C.  Ludwig,  the  sister  of  Mrs.  Bressler,  and  a 
third  deed  of  the  same  land  to  the  same  grantee  made  by  Mrs.  Fenster- 
'macher  on  April  17, 1914,  after  the  death  of  her  husband.  The  grounds 
of  the  suit  are  that  at  the  times  the  respective  deeds  were  made  Mrs. 
Fenstermacher,  who  held  the  title  to  the  farm  from  1882  until  1906, 
had  not  sufficient  mental  capacity  to  execute  a  valid  deed,  and  that 
she  was  induced  to  make  each  of  these  deeds  by  the  undue  influence 
of  Mr.  and  Mrs.  Ludwig.  The  case  was  referred  to  Honorable  Charles 
F.  McLau^in,  the  special  master,  who  heard  the  evidence  and  made 
an  exhaustive  report  of  the  facts  and  the  law  as  he  found  them  to 
be,  and  concluded  that  the  plaintiff  was  entitled  to  no  relief.  Excep- 
tions to  this  report  were  filed,  and,  after  hearinethem,  the  court  be- 
low rendered  a  decree  in  favor  of  the  plaintiff.  The  appeal  questions 
this  decree. 

[  1  ]  Counsel  for  the  appellee  has  made  a  motion  to  dismiss  the  ap- 
peal or  to  affirm  the  decree  on  account  of  the  failure  of  the  appellants 
to  comply  with  rules  11  and  24  of  this  court  (188  Fed.  ix,  xvi,  109  C. 
C.  A.  ix,  xvi).  Rule  11  requires  the  appellant  to  file  an  assignment 
of  errors  which  shall  set  out  separately  and  particularly  each  error  as- 
serted and  intended  to  be  urged.  The  court  below  made  no  order  sus- 
taining or  overruling  any  of  the  specific  exceptions  to  the  master's 
report  and  filed  no  opinion  or  finding,  but  simply  rendered  a  decree 
which  recited  that  it  sustained  "the  exceptions  to  the  report  of  the 
master  filed  \iy  the  complainant  herein  as  to  the  general  conclusion  of 
the  master  upon  the  law  and  the  facts,"  and  decreed  that  the  three  deeds 
be  avoided  and  the  plaintiff  have  an  undivided  half  of  the  land.  The 
appellants  assign  as  errors:  (1)  That  the  court  found  upon  the  issues 
generally  for  the  plaintiff  and  against  the  defendants ;  (2)  that  it  found 
that  the  deeds  were  procured  by  them  by  undue  influence ;  (3)  that  it 
found  that  Mr.  and  Mrs.  Fenstermacher  were,  on  October  18,  1906, 
and  thereafter  continually  mentally  incompetent  and  incapable  of 
rtiaking  valid  conveyances  of  real  estate,  and  that  it  awarded  an  undi- 
vided half  of  the  land  to  the  plaintiff.  In  the  absence  of  any  opinion 
or  finding  of  the  court  below,  except  that  which  appears  in  the  decree, 
this  assignment  of  errors  is  clearly  sufficient.  The  court  below  could 
not  have  rendered  the  decree  without  first  finding  either  mental  in- 
competency of  the  Fenstermachers  or  undue  influence  by  the  defend- 
ants, and  the  plaintiff  assigned  each  of  these  findings  and  the  general 
finding  for  the  plaintiff  as  errors.    What  the  court  may  have  tliought 
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regarding  the  minor  issues  did  not  appear,  and  the  appellants  should 
not  be  deprived  of  their  right  to  a  review  of  the  findings  on  the  crucial 
questions  at  issue  because  they  did  not  guess  what  the  court  thought 
regarding  others  and  charge  it  with  error  in  that  thought. 

[2]  Rule  24  requires  the  appellants  to  file  a  brief  which  shall  contain : 
(1)  A  statement  of  the  case  exhibiting  the  questions  involved  and  the 
manner  in  which  they  were  raised ;  (2)  a  specification  of  the  errors  re- 
lied upon  and  a  statement  as  particularly  as  may  be  in  what  the  decree 
is  alleged  to  be  erroneous;  (3)  a  brief  of  the  argument  presenting  a 
clear  statement  of  the  points  of  law  or  fact  to  be  discussed  with  a  ref- 
erence to  the  pages  of  the  record  and  the  authorities  relied  upon  in 
support,  of  each  point.  The  brief  of  the  appellants  contains :  (1)  A 
fair  statement  of  the  case  which  discloses  two  controlling  questions, 
the  alleged  incompetency  of  the  Fenstermachers  to  make  the  deeds  and 
the  alleged  undue  influence  that  induced  them  to  do  so ;  (2)  the  assign- 
ment of  errors;  (3)  an  argument  which  presents  the  points  of  law 
which  they  discuss,  and  a  citation  of  the  authorities  on  which  they  rely. 
This  argument  also  states  decisive  facts  which  appellants  maintain 
were  established  by  the  evidence,  but  the  brief  does  not  set  forth  the 
pages  of  the  record  where  the  evidence  in  suj^ort  of  some  of  these 
facts  may  be  found.  However,  as  the  mjister's  report  sets  forth  the 
facts  which  he  found,  and  his  conclusion  was  in  favor  of  the  appel- 
lants, and,  as  all  the  evidence  on  the  two  important  issues  must  be  read 
and  considered  in  order  to  decide  them,  the  court  is  unwilling  to  de- 
prive the  appellants  of  the  review  of  the  decision  below  on  account  of 
their  failure  to  specify  the  pages  of  the  record  where  some  of  the  evi- 
dence in  their  favor  may  be  found,  especially  in  view  of  the  fact  that 
the  opinions  of  the  special  master  and  the  court  below  are  in  conflict 
The  motion  to  dismiss  or  affirm  is  therefore  denied. 

The  real  issue  in  this  case  is  the  validity  of  the  deed  of  Mr.  and 
Mrs.  Fenstermacher  to  Mary  C.  l,udwig,  dated  October  18,  1906,  for 
this  deed  conveyed  the  farm  consisting  of  about  350  acres  of  land. 
The  deed  of  April  25,  1910,  covered  the  same  land  and  40  acres  more 
that  seems  to  have  been  omitted  from  the  earlier  deed  by  mistake,  and 
the  deed  of  April  17,  1914,  was  a  quitclaim  deed  of  the  $ame  property 
made  by  Mrs.  Fenstermacher  after  the  death  of  her  husband.  If  the 
deed  of  October,  1906,  was  not  invalid,  the  subsequent  confirmatory 
deeds  are  of  little  account.  It  follows  that  in  the  examination  and  c<mi- 
sideration  of  the  evidence  the  date,  October  18,  1906,  has  been  kept 
constantly  in  mind,  for  it  is  the  competency  of  Mrs.  Fenstermacher 
on  that  day  and  the  undue  influence  upon  her  of  the  defendants  on 
that  day,  and  not  at  later  dates,  that  condition  the  validity  of  the  deed 
of  that  date  and  the  decision  of  this  case. 

The  evidence  as  to  the  mental  capacity  of  Mrs.  Fenstermacher  to 
understand  what  she  was  doing  when  she  made  them  and  intelligently 
to  determine  whether  or  not  she  would  do  it  is  conflicting,  but  the  pre- 
ponderance of  it  is  that  she  had  ample  capacity  to  understand  the  effect 
of  her  deeds  and  to  decide  intelligently  whether  or  not  she  should 
make  them.  On  the  question  of  undue  influence  the  evidence  is  more 
evenly  balanced.    All  tiie  evidence  on  these  issues  has  been  thoughtfully 
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considered,  but  it  is  too  voluminous  for  recital  in  this  (pinion.  The 
rules  of  law  by  which  the  evidence  upon  this  case  must  be  measured, 
and  by  which  the  issues  it  presents  must  be  decided,  are  established 
beyond  controversy  by  the  decisions  of  the  federal  courts. 

[3]  The  question  of  the  mental  capacity  of  an  aged  or  feeble  per- 
son to  dispose  of  her  property  is  not  whether  or  not  the  powers  of 
ber  mind  were  impaired,  or  whether  or  not  she  had  ordinary  capacity 
to  do  business,  hut  it  is  whether  or  not  she  had  any — the  smallest — 
capacity  to  understand  what  she  was  doing,  arid  to  determine  intelli- 
gently whether  or  not  she  would  do  it.  Sawyer  v.  White,  122  Fed. 
223,  224,  58  C.  C,  A.  587,  588;  Mann  y.  Keene  Guaranty  Sav.  Bank, 
29  C.  C.  A.  547,  548,  86  Fed.  51,  52;  Rugan  v.  Sabin,  3  C.  C.  A.  578, 
584,  53  Fed.  415,  421 ;  Stewart's  Ex'r  v.  Lispenard  (N.  Y.)  26  Wend. 
303 ;  Ex  parte  Bamsley,  3  Atk.  168 ;  Hill  v.  Nash,  41  Me.  586,  66  Am. 
Dec.  266;  Jackson  v.  King  (N.  Y.)  4  Cow.  216,  15  Am.  Dec.  354; 
Dennett  v.  Dennett,  44  N.  H.  531,  84  Am.  Dec  97;  President,  etc., 
V.  Merritt  (C.  C.)  75  Fed.  480,  492.  Any  other  test  would  wrest  from 
the  feeble  and  the  aged  that  power  over  their  earnings  and  savings 
which  is  their  best  safeguard  against  misfortune,  and  would  produce 
endless  uncertainty,  difficulty,  and  litigation. 

[4]  Coimsel  for  the  complainant  contend  that  the  intimate  and  af- 
fecticmate  relation  between  Mr.  and  Mrs.  Fenstermacher  and  Mr.  and 
Mrs.  Ludwig  which  existed  while  they  were  living  together  from  1903 
until  the  death  of  the  former  in  1914  and  1915,  respectively,  raise  the 
legal  presumption  that  the  deeds  in  question  were  voidable.  There 
are  cases  in  which  fraud  has  been  charged,  and  some  others  in  which 
the  facts  have  established  a  practical  surrender  of  the  will  of  the 
grantor  to  the  grantee  where  such  a  presumption  has  been  indulged. 
Gibson  v.  Hammang,  63  Neb.  349,  352,  353,  88  N.  W.  500;  Bennett 
v.  Bennett,  65  Neb.  432,  440,  91  N.  W.  409,  96  N.  W.  994;  AUore  v. 
Jewell,  94  U.  S.  506,  510,  24  L.  Ed.  260.  But  the  established  rule  in 
the  courts  of  the  United  States  is  that,  notwithstanding  the  fiduciary 
relation  of  parent  and  child,  a  deed  of  gift  from  one  to  the  other  in 
the  absence  of  fraud  is  presumed  to  he  valid,  and  the  burden  Qf  proof 
of  its  invalidity  on  account  of  undue  influence  is  on  him  who  assails 
it.  Towson  V.  Moore,  173  U.  S.  17,  19,  20,  24,  19  Sup.  Ct.  332,  43 
L.  Ed.  597 ;  Jenkins  v.  Pye,  12  Pet.  241,  253,  254,  9  L.  Ed.  1070. 

[5]  Influence  gained  by  kindness,  affection,  care,  and  service  will 
not  be  r^^ded  as  undue,  in  the  absence  of  fraud  or  imposition,  <d- 
though  it  induces  the  grantor  to  make  an  unequal  distribution  of  his 
property  in  favor  of  those  who  have  contributed,  or  are  to  contribute, 
to  his  wants,  if  such  distribution  is  voluntarily  made.  As  was  said  in 
Mackall  v.  Mackall,  135  U.  S.  167,  172,  10  Sup.  Ct.  705,  707  (34  L. 
Ed.  84): 

"It  would  be  a  great  repitjach  to  the  law  U,  In  Its  Jealous  watchfulness  over 
the  freedom  of  tastamentaiy  dtoposltlon,  It  should  deprive  age  and  infirmitr  of 
the  kindly  ministrations  of  affection,  or  of  the  power  of  rewarding  those  who 
bestow  them."  Sawyer  v.  White,  122  Fed.  223,  225,  B8  O.  O.  A.  587,  589; 
UcElroy  v.  MaBteroon,  166  Fed.  86,  40,  41,  84  C.  G.  A.  202,  206.  207 ;  Alcorn 
v.  Aloom  (a  O.)  194  Fed.  275. 280;  Meyer  v.  Jacobs  (O.  O.)  123  Fed.  900,  912. 
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{8,  7]  The  undue  influence  for  which  a  deed  or  will  may  be  avoided 
must  be  such  as  effectually  deprives  the  grantor  or  testator  of  tlie 
exercise  of  his  free  will  and  coerces  him  to  substitute  another's  will 
for  his  own.  Conley  v.  Nailor,  118  U.  S.  127,  133,  135,  6  Sup.  Ct. 
1001,  30  h.  Ed.  112.  "If  it  does  not  appear,"  says  the  Supreme  Court 
in  Ralston  v.  Turpin,  129  U.  S.  663,  670,  9  Sup.  Ct.  420,  423  (32  L. 
Ed.  747),  "that  he  was  incapable,  by  reason  of  physical  or  mental 
debility,  of  exercising  a  discriminating  judgment  in  respect  to  the  dis- 
position of  his  property,  or  was  driven  to  make  the  gifts  in  question 
against  his  own  wishes,  and  under  some  influence  that  he  was  unable, 
no  matter  from  what  cause,  to  resist,  the  relief  asked  must  he  denied. 
'The  undue  influence  for  which  a  will  or  deed  will  be  annulled,'  this 
court  said  in  Conley  v.  Nailor,  118  U.  S.  127,  134  [6  Sup.  Ct.  1001, 
1005  (30  Iv.  Ed.  112)],  'must  be  such  as  that  the  party  making  it  has 
no  free  will,  but  stands  in  vinculis.' " 

Guided  by  these  rules  of  law,  the  evidence,  arguments,  and  briefs 
have  been  considered.  They  have  convinced  that  the  deeds  in  ques- 
tion in  this  case  were  not  carelessly  or  hastily  made,  but  that  they  were 
the  means  of  the  accomplishment  of  a  preconceived  plan  thoughtfully 
adopted  and  steadily  pursued  by  the  Fenstermachers  from  1883  until 
their  respective  deaths.  In  the  rural  districts  of  the  eastern  part  of 
this  country  for  more  than  150  years  it  has  been  a  practice,  so  common 
that  it  is  not  beyond  judicial  notice,  for  persons  who  owned  farms 
and  had  several  children  to  give  the  home  farm  to  one  or  two  of  the 
•children  in  consideration  that  he  or  they  would  carry  it  on  and  care  for 
the  parents  in  the  later  years  of  their  lives,  and  to  let  and  expect  the 
other  children  to  seek  their  fortunes  elsewhere,  free  from  the  duty 
to  care  for  their  parents.  The  evidence  in  this  case  has  convinced  that 
the  key  to  the  conveyances  of  Mr.  and  Mrs.  Fenstermacher  that  are 
here  challenged  is  that  as  early  as  1882,  when  they  bought  this  land, 
they  conceived  the  plan  to  follow  this  practice,  and  in  that  way  to 
insure  their  support  and  comfort  and  a  home  for  themselves  and  tnose 
of  their  children  who  should  care  for  and  support  them.  To  this  end 
they  caused  the  land  to  be  conveyed  to  their  son  Peter  and  their  mar- 
ried daughter  Mrs.  Ludwig,  whose  husband  and  Peter  at  first  under- 
took to  operate  it.  To  the  same  end  in  1881  they  caused  the  land  to  be 
conveyed  to  Mrs.  Fenstermacher,  and  subsequently  arranged  that  the 
two  daughters  and  their  husbands  should  live  Upon  and  carry  on  the 
farm  free  of  rent  while  the  parents  moved  to  town.  Mr.  and  Mrs. 
Bressler  were  offered  the  opportunity  and  the  option  of  operating  the 
farm  on  the  same  terms  that  were  offered  to  Mr.  and  Mrs.  Ludwig. 
They  first  chose  to  accept  it,  but  shortly  chose  to  reject  the  opportunity 
and  the  offer  and  to  seek  their  fortunes  elsewhere,  while  Mr.  and  Mrs. 
Ludwig  accepted  the  offer,  lived  upon  and  carried  on  the  farm  from 
1883  until  1908,  and  from  1893  to  1908  boarded  and  cared  for  their 
parents  at  the  farm,  and  from  1908  until  their  respective  deaths  in 
1914  and  1915  at  their  home  in  West  Point.  To  the  same  end  in  1906, 
after  Mr.  and  Mrs.  Ludwig  had  remained  with  them  and  carried  on 
the  farm  for  23  years,  they  conveyed  it  to  Mrs,  Ludwig,  for  one  dollar 
and  a  recited  annual  consideration  of  $600  during  the  life  of  the  sur- 
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vivor  of  them,  a  consideration  evidently  inserted  to  insure  the  suitable 
board,  clothing,  care,  and  comfort  of  the  grantors  during  their  lives. 
To  carry  out  this  plan,  they  made  the  second  deed  to  convey  the  omitted 
40  acres  in  1910,  and  to  the  same  end,  after  Mr.  Fenstermacher's 
death,  Mrs.  Fenstermacher  made  the  quitclaim  deed  to  Mrs.  Ludwig. 
R^arding  this  deed,  Mr.  Steuffer,  who  drew  it,  testified :  That  he  had 
been  connected  with  the  West  Point  National  Bank  since  1885,  and 
had  been  acquainted  with  Mr.  and  Mrs.  Fenstermacher  for  many  years ; 
that  Mr.  Ludwig  told  him  Mrs.  Fenstermacher  wished  to  see  him,  and 
he  went  to  see  her,  and  she  gave  him  the  data  with  which  to  prepare 
the  deed ;  that  he  went  back  to  his  office  to  prepare  it  and  then  returned 
to  her  house,  and  she  executed  it  on  the  17th  of  April,  1914;  that  he 
talked  with  her  in  the  German  language;  that  he  thought  there  was 
no  impairment  of  her  mental  powers;  that  she  was  pretty  good  for 
her  age ;  that  no  one  said  anything  to  him  about  the  way  in  which  the 
deed  should  be  drawn  except  Mrs.  Fenstermacher ;  that  after  he  drew 
the  deed  he  read  it  and  translated  it  to  her  in  German  so  that  she  would 
understand  what  it  was,  and  she  signed  it  on  April  17,  1914. 

In  the  light  of  this  evident  plan  and  the  fact  that  the  deeds  of  1906 
and  1910  were  made  when  Mr.  Fenstermacher  was  in  good  health  and 
unimpaired  mental  powers,  the  evidence  not  only  fails  to  convince  that 
either  Mr.  or  Mrs.  Fenstermacher  were,  when  they  made  their  deeds, 
without  mental  capacity  to  understand  what  they  were  doing,  or  to 
determine  intelligently  whether  or  not  they  should  make  the  deeds,  but 
it  leaves  no  doubt  that  each  of  them  did  understand  what  they  were 
doing,  and  that  they  did  intelligently*  determine  to  make  the  deeds  to 
carry  out  the  preconceived  intent  and  purpose  to  which  they  had  de- 
voted this  land  from  the  time  they  bought  it. 

Nor  has  the  complainant  established  by  a  fair  preponderance  of 
ihe  evidence  that  Mrs.  Fenstermacher  was  driven  to  make  any  of 
the  deeds  in  question  against  her  own  wishes,  or  under  any  influence 
which  she  was  unable  to  resist  that  deprived  her  of  the  exercise  of 
her  free  will.  The  only  evidence  to  that  effect  is  the  testimony  of 
Mr.  and  Mrs.  Bressler,  interested  witnesses,  to  what  they  testify 
that  Mrs. .  Fenstermacher  said  about  the  deeds  of  1906  and  1910  in 
1914,  on  the  day  after  her  husband's  funeral  when  she  was  in  the 
depths  of  her  grief,  and  this  testimony  is  met  by  the  denial  of  much 
of  its  substance  by  Mrs.  Ludwig  and  by  the  patent  and  persuasive 
fact  that  never  after  the  deed  of  1906  was  made  until  that  day,  so 
far  as  the  evidence  discloses,  did  either  she  or  her  husband  com- 
plain or  object  to  or  question  the  validity  of  the  deed  of  1906,  or 
tliat  of  1910,  that  four  years  after  they  made  the  first  deed  they 
made  a  second  deed  of  the  land  described  in  the  first  deed,  and  that 
after  the  death  of  her  husbapd  she  quitclaimed  all  the  property  to 
Mrs.  Ludwig.  If  the  deed  of  1906  had  been  made  against  the  will 
ol  either  Mr.  or  Mrs.  Fenstermacher,  they  would  undoubtedly  have 
challenged  it,  or  complained  of  it  to  Mr.  and  Mrs.  Bressler  while 
they  were  both  in  life,  and  if  they  desired  would  have  had  it  re- 
voked. 
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The  conclusion  is  that  the  decree  below  should  be  reversed,  with 
costs  ^;ainst  the  complainant,  and  the  case  must  be  remanded  to  the 
court  below,  with  directions  to  overrule  the  exceptions  to  the  master's 
report  and  to  render  a  decree  for  the  defendants. 

It  is  so  ordered. 

GARLAND,  Circuit  Judge  (dissenting).  The  errors  assigned  were 
substantially  as  follows: 

(1)  That  the  court  erred  in  finding  that  the  deeds  were  obtained 
by  undue  influence. 

(2)  That  the  court  erred  in  finding  that  the  Fenstermachers  were 
mentally  incompetent  and  incapable  of  making  the  deeds.  There 
was  no  assignment  that  the  court  erred  in  finding  that  the  deeds 
were  obtained  by  fraud. 

These  assignments  of  error  accompanied  330  printed  pages  of  tes- 
timony and  were  simply  reprinted  in  the  brief  as  assignments  of  er- 
ror.   I  do  not  think  this  was  a  compliance  with  Rule  24. 

Coming  to  the  merits,  the  majority  opinion  says: 

"Ajnd  the  grounds  ot  the  suit  are  that  at  tlie  time  the  respecUve  deeds 
were  made,  Mrs.  Penstermacher,  who  held  the  title  to  the  farm  from  1882  to 
1906,  had  not  sufficient  mental  capacity  to  execute  a  valid  deed,  and  that  she 
was  induced  to  make  each  of  these  deeds  by  the  undiie  influence  of  Mrs.  Lud- 
wlg." 

Of  course,  want  of  mental  capacity  and  undue  influence  have, 
in  cases  of  this  kind,  a  well-known  meaning.  The  complaint,  how- 
ever, alleged: 

"But  the  same  were  obtained  and  procured  thrgugh  the  manipulation,  fraud, 
and  deceit  of  the  defendants  and  each  of  them,  and  by  means  of  the  Influence 
and  control  which  said  Mary  C.  Ludwlg  had  over  her  said  mother  and  unduly 
exercised." 

The  prayer  of  the  complaint  asked  that  the  several  deeds  be  de- 
clared not  to  be  the  acts  and  deeds  of  Caroline  Fenstermacher,  but 
that  they  were  "procured'  by.  the  fraud  and  undue  influence  of  the 
defendant." 

A  careful  reading  of  the  evidence  has  convinced  me  that  a  clear 
case  of  fraud  in  the  procurement  of  the  deeds  was  made  out  by  the 
plaintiff.  The  decision  of  the  majority  is,  in  my  opinion,  not  only 
wrong  on  the  facts,  but  convicts  a  mother,  who  the  evidence  shows 
loved  her  daughters  wth  equal  aflfection,  of  conveying  without  con- 
sideration property  of  the  reputed  value  of  $75,000  to  one  daughter 
without  giving  the  other  an3rthing.  The  mere  statement  of  what 
was  accomplished  suggests  something  wrong. 

I  must  dissent. 
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BROWN  et  al.  V.  FLETOHEB  et  al.  (two  cases). 

(Circuit  Oouit  of  Appeals,  Second  Orcuit    May  10,  1918.) 

No.  191. 

1.  TBtmiH  «=s>331 — ^Acco-ownwo — CJowcLusiVKNissa. 

In  a  suit  to  establish  a  claim  again!?t  a  testamentary  trustee  by  one  not 
a  bona  flde  purchaser  from  an  assignee  of  the  benefldary,  a  decree  of 
the  Surrogate's  Court,  settling  the  trustee's  accounts  and  directing  the 
I>ayment  of  the  fund  to  the  beneficiary  was  a  good  defense. 

&  JuDoifXNT  $=9683 — Bab — JunaMsnT  ot  State  Cottrt. 

In  a  suit  by  one  not  a  bona  fide  purchaser  from  an  assignee  of  the  bene- 
fldary under  a  testamentary  trust  to  establish  a  claim  against  the  testa- 
mentary trustee  and  the  beneficiary,  a  Judgment  of  the  Supreme  Court  of 
New  York  in  a  suit  by  the  benefldary  against  the  trustee  and  the  original 
assignee,  holding  that  the  assignment  was  usurious  and  void,  was  a  good 
defense. 

3.  UsuBT  $=>72 — Contract  ov  Saui — ^Expbotant  BJbtats — ^Inquist. 

A  contract  by  the  benefldary  under  a  testamentary  trust  containing 
no  words  of  loan  or  intimation  of  a  borrtrwing,  and  which  was  in  teirms 
a  contract  of  sale  or  assignment  of  his  beneficial  lutertst,  did  not  prevent 
Investigation  of  drcumstances  to  test  transaction  for  usury,  aa  the  pur- 
chaser of  an  expectant  estate  takes  a  risk  which  explains  the  small 
consideration,  and  the  value  on  vesting  is  no  criterion  of  the  value  when 
the  bargain  la  made. 

4.  Trusts  €=>147(1) — Trstamentaut  Teubt — Assionicekt  bt  Bknbfzcia|it. 

If  the  beneisdary  under  a  testamentary  trust,  by  a  contract  purporting 
to  adl  or  convey  his  benefidal  interest,  surrendered  no  more  than  his 
chance  of  living  long  enough  to  reduce  the  fund  to  possession,  he  should 
be  held  to  his  bargain,  though  ill-advised. 
6w  UsoBr  9=*41 — ^Tbansaction— -Assignment  of  Beneficial  Intebest. 

An  absolute  assignment  of  a  benefidal  Interest  under  a  testamentary 
trust  in  consideration  of  a  loan  of  $5,000  or  $6,000,  which,  lees  commis- 
sions, etc.,  netted  about  $?,500,  and  under  whidi  the  lenders  might  re- 
ceive $17,500,  and'  were  to  pay  the  premiums  on  the  benefidaiT's  life 
insurance  assigned  to  them,  whereby  the  lenders  avoided  any  legal  con- 
tingendes  or  dangers,  and  would  receive  the  capital  at  dll  events,  with 
unlawful  additions,  was  usurious. 

Ward,  Circuit  Judge,  dissenting. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Bills  by  John  A.  S.  Brown  and  Frank  E.  Schermerhom,  as  trus- 
tees for  Clara  Schermerhom  under  the  will  of  Thomas  Cunningham, 
deceased,  ag^nst  Austin  B.  Fletcher,  as  testamentary  trustee  of  Con- 
rad Morris  Braker,  under  the  will  of  Conrad  Braker,  Jr.,  deceased, 
and  Conrad  Morris  Braker.  From  decrees  (244  Fed.  854)  dismiss- 
ing the  bills,  plaintiffs  in  each  suit  appeal.    Affirmed. 

Plaintiffs  appeal  from  decrees  dismissing  bills,  with  costs.  The  father  of 
defendant  Braker  left  a  will  under  which  defendant  Fletcher  ultimately  be- 
came trustee,  inter  alia,  to  retain  the  principal  of  certain  portions  of  his 
estate  (meantime  paying  his  son,  said  defendant,  the  income)  until  in  the 
case  of  one  fund  of  $10,000  20  years  had  passed  from  testator's  death,  and 
as  to  another  fund  of  $17,500  and  upwards  said  son  should  readi  the  age  of 
55,  at  whidi  dates  the  son  defendant  should  receive  the  funds  absolutely.  If 
then  living. 

«=>Foi  other  cams  ■«•  urn*  topic  ft  KSY-MUMBBafl  is  all  Ker-Numbered  DlgwU  ft  IiulezM 
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In  1901,  11  years  after  testator's  decease,  defendant  Brgker  being  then  43 
years  old  and  In  receipt  of  a  considerable  Income  from  his  father's  estate, 
sought  to  borrow  money  on  these  Interests  In  expectancy.  He  got  about  $6,- 
000  (loss  "commissions")  In  consideration  of  executing  to  one  Babe  what  pur- 
port to  be  absolute  assignments  or  conveyances  of  all  his  "estate,  right,  Utle, 
and  Interest  of.  In  and  to"  the  funds  aforesaid.  Rabe  was  a  "dummy"  for 
one  Burr,  who  shortly  after  organized  the  New  Tork  Finance  Company,  to 
which  Rabe  transferred  what  be  had  gotten  from  Braker:  These  plaintiffs, 
by  divers  conveyances  not  thought  necessary  to  enumerate,  assert  the  title 
Rabe  obtained,  and  claim  the  additional  protection  of  being  bona  fide  pur- 
chasers without  notice  or  knowledge  of  any  equities  of  Braker's  or  defects 
in  Rnbe's  or  Burr's  title.  In  1910  defendant  Broker  was  52  years  old,  when 
the  20  years  after  Ills  father's  death  expired,  and  the  $10,000  fund  fell 
In ;  and  when  he  was  55,  In  1913,  the  |17,500  fund  likewise  vested. 

The  suit  to  recover  the  $10,000  fund  (Equity  7-231)  was  begun  against 
Fletcher,  trustee,  alone  in  1911,  was  dismissed  on  the  merits  in  the  District 
Court  (203  Fed.  70),  reversed  and  dismissed  for  lack  <if  Jurisdiction  by  this 
court  (206  Fed.  461,  124  C.  C.  A.  367),  but  Jurisdiction  established  by  the 
Supreme  Court  (237  U.  S.  583,  35  Sup.  Ct  750,  59  L.  Ed.  1128),  after  which 
this  court  (231  Fed.  92.  145  0.  C.  A.  280)  held  (1)  that  a  Judgment  of  the  Su- 
'  preme  Court  of  New  Tork,  dated  February  6,  1912,  in  suit  of  Braker  v.  New 
York  Finance  Co.  et  al.  (sufficiently  described  in  above  reported  opinions) 
was  not  a  defense,  because  the  present  plaintiffs  "obtained  their  Hen  before 
suit  was  brought";  (2)  that  a  surrogate's  decree  of  August  2,  1912  (suffi- 
ciently described  in  203  Fed.  70,  supra),  denying  the  fund  to  these  plalntlfCs, 
was  also  not  a  defense,  because  the  proceeding  In  that  court  was  not  begun 
until  after  this  action  in  equity  was  instituted;  and  (3)  that  Braker  was  a 
party  ,to  this  actirai,  so  necessary  that  In  bU  absence  "the  court  cannot  ad« 
Judlcate  the  case."  Thereupon  an  amended  bill  was  filed,  and  subpoena  serv- 
ed .on  Braker  April  20,  1016.  So  far  as  he  Is  concerned,  this  action  Is  no 
older  than  that  service,  and  in  his  answer  he  sets  up  both  Judgment  and  de- 
cree as  bars  to  suit. 

The  action  to  recover  the  $17,500  fund  (Equity  10/112)  was  begnn  In  1913, 
and  the  proceedings  In  the  Supreme  and  Surrogate's  Courts  do  not  affect 
It.  The  bill  was  dismissed  in  the  District  Court  for  lack  of  Jurisdiction, 
which  was,  however,  established  on  appeal  (235  TI.  S.  589,  35  Sup.  Ct.  154, 
59  L.  Ed.  374),  and  the  cause  returned  for  trial.  The  two  actions  were  then 
tried  together,  and  both  transactions  held  to  be  usurious  loans ;  the  testimony 
showing  circumstances  both  as  to  relation  of  parties  and  documents  executed 
similar  to  that  considered  In  a  long  line  of  decisions  in  the  courts  of  this 
state  (enumerated  hi  Provident  Life  &  Trust  Co.  v.  Fletcher  [D.  C]  237  Fed. 
108),  some  of  which  relate  to  dealings  under  this  Braker  will,  and  by  this 
defendant 

On  this  appeal,  the  contentions  requiring  consldenitlon  are,  on  appellee  de- 
fendant's part,  that  It  was  fully  shown  and  properly  held  below  that  as  mat- 
ter of  fact  these  pretended  sales  of  expectancies  were  In  truth  mere  covers 
for  usurious  loans,  that  the  doctrine  of  "catching  bargains"  invalidates  both 
transactions,  and  that  both  the  Judgment  and  decree  above  mentioned  are 
complete  defenses  as  to  the  action  first  brought. 

Fredric  W.  Frost,  of  New  York  City  (Herbert  C.  Smyth,  of  New 
York  City,  arid  Monroe  Buckley,  of  Philadelphia,  Pa.,  of  counsel), 
for  appellants. 

Selden  Bacon,  of  New  York  City,  for  appellees. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  That 
the  defendant  Braker  is  an  incompetent  spendthrift,  of  no  judgment 
whatever,  may  be  quite  true.    His  father's  opinion  of  his  wisdom  is 
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plainly  inferable  from  the  will  giving  rise  to  this  (and  much  other) 
litigation.  But  when  in  1901  he  either  borrowed  from  or  sold  to 
the  dinnmy  Rabe,  at  rates  which  gave  Rabe's  principals  the  chance 
or  certainty  of  profits  at  the  rate  of  five  to  one,  he  was  of  mature 
years,  not  impoverished,  except  temporarily  and  by  his  own  extrav- 
agances; he  was  no  raw  and  needy  )routh.  To  such  a  man  we  are 
agreed  that  the  doctrine  of  catching  bargaina  has  no  application.  A 
majority  of  the  court  do  not  find  it  necessary  to  express,  as  to  the  New 
York  decisions  above  referred  to  and  relied  on  below,  either  general 
assent  or  dissent.  It  is  preferred  to  dispose  of  these  appeals  on  nar- 
rower grounds. 

[1,  2]  In  the  suit  for  the  $10,000  fund  we  hold  that  both  the  judg- 
ment of  the  Supreme  Court  of  this  state  and  the  Surrogate's  decree 
are  good  defenses  in  bar  of  any  such  claim  as  is  here  advanced  against 
Braker,  and  unless  plaintifiFs  can  have  decree  against  Braker  they  can 
never  recover,  if  for  no  other  reason  than  that  their  title  flows  from 
him  alone.    The  trustee,  Fletcher,  is  a  stakeholder  only. 

In  231  Fed.  92,  145  C.  C.  A.  280,  this  court  had  not  Braker  be- 
fore it ;  he  was  not  then  served.  When  he  was  brought  in  the  Sur- 
rogate's decree  was  years  old,  and  upon  the  trial  of  this  case  he  prov- 
ed a  chain  of  connections  between  Burr,  who  was  to  all  intents  the 
New  York  Finance  Company,  and  these  plaintiffs,  which  convince 
us  that  Brown  et  al.  are  not  bona  fide  pruchasers  of.  or  lienors  up- 
on anything  the  New  York  Finance  Company  had  from  or  through 
Braker ;  on  the  other  hand,  they  are  but  the  cloak  or  cover  for  Burr, 
who  from  the  beginning  has  been  and  still  is  in  control  of  this  litiga- 
tion. There  were  not  even  purfchasers  "pendente  lite,"  as  was  sup- 
posed ;  they  are  not  purchasers  at  all,  but  tools  of  Burr.  This  is 
a  finding  of  fact  on  the  evidence  now  before  us. 

[3]  As  to  the  suit  for  the  $17,500  fund,  it  is  undoubtedly  true  that 
the  paper  title  given  to  Rabe,  and  lying  at  the  foundation  of  plaintiff's 
claim,  contains  no  words  of  loan,  nor  any  intimation  of  a  borrowing 
by  Braker.  It  is  in  terms  a  contract  of  sale  and  in  the  present  tense. 
But  this  fact  does  not  prevent  investigation  of  the  circumstances  at- 
tending its  execution  and  delivery,  in  order  to  test  the  transaction 
for  usury.  One  who  really  buys  an  expectant  estate,  by  the  very  na- 
ture of  his  purchase  takes  a  risk,  which  explains  and  justifies  the 
small  price  he  pays.  The  value  on  vesting,  the  worth  when  danger 
of  loss  is  past,  is  no  criterion  of  value  when  bargain  made. 

(4]  If  Braker  gave  up  or  forewent  no  more  than  his  chance  of 
living  long  enough  to  reduce  to  possession  his  father's  bounty,  he 
should  be  held  to  his  bargain,  ill-advised  and  foolish  as  it  may  have 
been. 

[5]  In  this  instance,  however,  two  things  occurred  which  in  the 
judgment  of  a  majority  of  this  court  gave  a  different  aspect  to  the 
transaction.  Braker  wanted  $5,000,  he  got  $3,500  (out  of  which  he 
paid  a  broker  $500  for  introducing  him  to  Rabe  et  al.),  and  it  was  sub- 
stantially agreed  that  the  difference  between  request  and  receipt  was 
so  great  that  the  Rabe-Burr  party  agreed  to  pay  the  premiums  on 
such  life  insurance  as  they  wanted  and  for  which  Braker  agreed  to 
253  F.— 2 


Digitized  by 


Google 


18  258  rBDEBAIi  BBPOBIBB 

apply.  This  was  a  part  of  the  agreement,  and  as  much  a  part  as  was 
the  document  of  sale  on  which  plaintiffs  must  and  do  rely.  Policies 
were  accordii^ly  obtained,  and  assigned  to  Rabe,  "creditor"  of  Brak- 
er.  He  certainly  was  no  creditor,  if  there  was  a  bona  fide  present 
sale  made. 

The  second  matter  deemed  important  is  that  the  assignment  or 
docimient  of  transfer,  after  vesting  in  Rabe  as  fully  as  words  could 
do  it  Braker's  rights  in  and  to  the  fund  in  question,  continues  thus: 

"I  do  by  these  presents,  for  myself,  my  heirs  and  executors  and  adminis- 
trators, covenant,  grant,  and  agree  to  and  with  the  !«ld  Frtink  L.  Rabe,  his 
heirs,  executors,  administrators,  and  assigns,  that  he,  thfe  said  Frank  L.  Rabe, 
his  heirs,  executors,  administrators,  and  assigns,  shall  and  will  as  hereinbe- 
fore declared  and  set  forth  receive  the  net  sum  of  [$17,500]  when  and  as  soon 
as  [the  fund  of  which  the  amount  in  suit  Is  a  part]  shall  become  due  and 
payable  under  and  by  virtue  of  the  provisions  [of  Braker,  Sr.'s,  will],  to  have 
and  to  hold  thejE»me  unto  the  said  Frank  L.  Babe,  his  heirs,"  etc. 

Thus  (first)  by  insurance  at  Braker's  expense  (the  difference  be- 
tween his  paying  direct  and  having  his  price  or  advance  abated  in 
consideration  of  Rabe's  paying  being  nil)  covering  the  period  of  sus- 
pense when  Braker  might  by  dying  prevent  vesting,  and  (second)  by 
Braker's  covenant  to  pay  out  of  whatever  he  had  whencesoever  pro- 
cured, if  the  estate  of  Braker,  Sr.,  proved  valueless,  the  $3,500  lain- 
cipal  of  plaintiff's  assignors  was  placed  beyond  the  hazard  of  every 
contingency,  except  inability  to  collect  out  of  Braker  or  his  insur- 
ers, as  the  case  might  be.  This  avoidance  of  legal  (as  distinguished 
trom  natural)  contingencies  or  dangers  is  one  of  the  oldest  marks  of 
usury,  when  such  elimination  of  genuine  hazard  secures  gains  above 
lawful  usance.  Chesterfield  v.  Janssen,  2  Vesey,  125 ;  Colton  v.  Dun- 
ham, 2  Paige  (N.  Y.)  272.  And  as  to  the  effect  of  such  superadded 
personal  liability  as  that  of  Braker's,  see  Leavitt  v.  Enos,  155  App. 
Div.  584,  140  N.  Y.  Supp.  862. 

It  is  said  that  Braker's  covenant  is  no  more  than  the  guaranty  con- 
sidered in  Orvis  v.  Curtiss,  157  N.  Y.  657,  52  N.  E.  690,  68  Am.  St. 
Rep.  810.  We  cannot  think  so,  for  there  was  in  that  case  no  advance 
or  transfer  of  money  from  plaintiff  to  defendant,  but  (as  definitely 
found)  a  joint  venture  or  "contract  of  partnership,"  with  a  guaranty 
against  positive  loss  by  one  partner  to  the  other.  Here  any  personal 
responsibility  is  utterly  inconsistent  with  that  present  sale  of  a  real 
contingency  on  which  alone  plaintiffs  can  securely  rest. 

It  follows  that,  without  considering  the  wholly  contradictory  and 
irreconcilable  tale  told  by  Braker  on  one  side  and  Burr  et  aL  on  the 
other,  as  to  what  was  ctwitemporaneously  said,  we  find  the  written 
or  admitted  words  evidencing  the  contract  made,  such  as  to  show 
something  more  than  and  different  from  the  purchase  of  a  contin- 
gency, viz.  an  avoidance  of  all  hazard  except  that  of  being  paid  by 
Braker  or  his  insurers,  whose  obligation  was  held  by  Braker's  "cred- 
itor"— ^i.  e.,  Rabe  or  his  assignees.  From  this  apparatus  of  papers 
plaintiff  cannot  escape.  The  "treaty  was  for  a  loan."  Every  effort 
was  made  to  avoid  that  word  by  those  furnishing  the  money,  but 
when  it  was  furnished  the  would-be  borrower  had  in  substance  and 
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effect  agreed  to  'Vetum  the  capital  at  all  events"  with  unlawful  ad- 
ditions.   This  is  usurjr.    Dowdall  v.  Lenox,  2  Edw.  Ch.  [N.  Y.]  274. 
Decrees  affirmed,  with  one  bill  of  costs. 

WARD,  Circuit  Judge  (dissenting).  Unless  we  are  to  hold  that 
there  can  be  no  such  thing  as  an  improvident  sale  of  an  expectancy 
in  a  decedent's  estate,  on  the  ground  that  an  attempted  sale  must  be 
r^^arded  as  a  cover  for  a  loan  of  money  on  usury,  the  assignments 
by  Braker  to  Rabe  of  his  l^acies  under  the  fourteenth  and  fifteenth 
articles  of  his  father's  will  were  sales.  The  instruments  he  executed 
expressly  so  stated,  and  the  testimony  of  the  witnesses  to  the  same 
effect  is  overwhelming.  There  was  in  neither  assignment  any  promise 
by  Braker  to  repay  the  money  he  received.  It  is  true  that  in  the  assign- 
ment of  seven-tenths  of  his  legacy  of  $50,000  under  the  fifteenth 
article  of  the  will  he  guaranteed  that  it  should  produce  $35,000  to 
the  piirchaser.  In  the  case  of  Orvis  v.  Curtiss,  157  N.  Y.  657,  52 
N.  E.  690,  68  Am.  St.  Rep.  810,  the  defendant  not  only  guaranteed 
plaintiff  against  loss  of  the  money  he  put  into  a  joint  adventure  in 
stocks,  but  also  guaranteed  him  a  profit  of  $5,000.  The  similarity 
between  that  case  and  this  is  that  the  court  below  held  in  it  that  the 
contract  made  was  really  a  loan  upon  usury  (12  Misc.  Rep.  434,  33  N. 
Y.  Supp.  589),  whereas  the  Court  of  Appeals  refuse  to  treat  the  con- 
tract as  anything  else  than  what  it  professed  to  be.  In  that  respect 
the  decision  is  an  authority  for  our  treating  the  transactions  in  this 
case  as  sales. 

The  policies  of  insurance  on  Braker's  life  were  assigned  to  Rabe 
and  his  assigns,  and  the  premiums  were  paid  by  him  and  them.  It 
was  natural  and  proper  for  the  purchaser  to  take  out  insurance 
against  the  contingency  of  Braker's  death  before  anything  should 
vest  in  him  under  his  father's  will.  I  do  not  suppose  that  a  loan  upon 
bottomry  would  become  usurious  if  the  lender  protected  himself 
against  loss  by  insuring  the  arrival  of  the  vessel.  That  would  be  a 
perfectly  independent  contract. 

The  poUdes  were  not  assigned  to  Rabe  "as  creditor,"  as  stated  in 
the  opinioa  of  the  court.  On  the  contrary,  the  form  of  assignment 
used  was  absolute,  and  not  the  form  of  assignment  of  the  policy  as 
colIateraL 

The  comfdainants  sued  as  owners  of  one-half  the  legacy  under  the 
fifteenth  article  and  of  the  last  installment  of  $10,000  under  the  four- 
teenth article  of  the  will,  by  virtue  of  a  sale  of  the  same  to  them  un- 
der a  collateral  note  securing  an  advance  of  $10,000.  The  court 
holds  that  a  decree  of  the  surrogate  in  August,  1912,  made  after  this 
suit  had  been  instituted  in  the  District  Court,  is  res  adjudicata  as 
to  the  legacy  u^ider  the  fourteenth  article  of  the  will.  It  is  quite 
clear,  however,  under  Byers  v.  McAuley,  149  U.  S.  608,  13  Sup.  Ct. 
906,  37  L.  Ed.  8^,  and  Waterman  v.  Bank,  215  U.  S.  33,  30  Sup. 
Ct.lO,  54  L.  Ed.  80,  that  the  federal  courts  may  determine  the  rights 
of  citizens  of  other  states  in  a  decedent's  estate,  and  that  the  state 
court  must  recc^ize  that  determination  in  making  distribution.  The 
complainants  in  this  case,  citizens  of  Pennsylvania,  submitted  their 
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<:Iaiin  to  the  legacy  under  the  fourteenth  article  of  the  will  to  the  Dis- 
trict Court  of  the  United  States,  and  that  court  obtained  jurisdiction 
of  them  and  of  the  trustee  and  of  the  clain^  which  jurisdiction  con- 
tinued unless  or  until  the  bill  should  be  dismissed.  The  fact  that 
Braker  was  subsequently  brought  in  as  an  indispensable  party  did 
not  create  jurisdiction  in  the  court  for  the  first  time.  The  joinder  re- 
lated and  enabled  the  court  to  render  a  decree  with  the  same  effect 
as  if  he  had  originally  been  a  party. 

Of  course,  if  the  complainants  were  mere  tools  of  Burr  et  al.,  as 
the  court  finds,  they  are  bound  by  the  judgment  in  the  state  court 
action ;  but  I  think  the  proofs  show  that  they  were-  bona  fide  lenders 
of  $10,000  four  years  before  the  action  in  the  state  court  was  brought. 
The  proofs  leave  much  to  be  desired  in  respect  to  straightforward- 
ness of  all  the  parties  concerned,  but  for  these  reasons  I  think  both 
judgments  should  be  reversed. 


THE  WALTHE  ADAMS. 

SEABOARD  FISHERIES  CO.  v.  PIEDMONT  &  GEORGES  CREEK  COAL  00. 

(Circuit  Court  of  Appeals,  First  Oircnlt    Jnne  21,  ldl8.) 

Nos.  1327-1332. 

1.  Mabitivb  Iiikrb  «=»26 — Gontbaot  Basis  or  LiEir. 

A  contract  cannot  afford  the  necessary  basis  for  a  maritime  lien,  im< 
less  It  Is  maritime  In  Its  nature  as  to  all  Its  provisions,  so  as  to  be  cog- 
nizable In  admiralty. 

2.  Admisaltt  €=»14— -JuBisDicnoN— "MABrmos  Contsaot." 

Admlralt?  has  no  Jurisdiction  over  breach  of  a  contract  to  fnmfsh 
owners  of  19  fishing  steamers  such  coal  as  the  19  vessels  might  require 
during  the  season;  such  contract  not  being  maritime  in  character.  In 
that  it  did  not  begin  and  end  In  the  necessities  of  a  particular  vessel  for 
her  own  voyage. 

[Ea.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Maritime  Contract.] 

3.  Mabitimb    Libns    «=>27 — CoAXi—Ooyarrajjanott    ov    Statttis— "Sttppi:,ies 

EHjBNISHXO   to   VKBSBI.S." 

Under  Act  June  23,  1910,  giving  a  maritime  Uea  for  "supplies  fur- 
nished to  vessels,"  a  lien  does  not  attach  to  a  vessel  because  of  coal  used 
by  such  vessel,  where  the  coal,  instead  of  being  delivered  to  the  vessel, 
was  part  of  large  quantity  of  coal  delivered  to  the  owner,  to  be  used  by 
any  of  Its  19  fishing  steamers;  the  owner  determining  the  vessels  to 
use  the  coal,  the  amount  to  be  used  by  each  vessel,  and  time  of  putting 
it  on  board — the  coal,  under  such  circumstances,  not  haying  been  sup- 
plies furnished  to  a  vessel. 
•4.  MAErriMB  Liei^s  ®=>27 — Suppues  fob  Designated  Vessel. 

Where  specific  supplies  have  been  furnished  to  owner  upon  distinct 
understanding  tliat  they  were  for  specified  vessel,  and  owner,  after  de- 
livery to  him,  has  appropriated  them  to  designated  vessel,  supplies  have 
l>een  furnished  to  vessel,  within  Act  June  23,  1910,  giving  maritime  lien 
for  supplies  famished  to  vessels. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Rhode  Island ;  Arthur  I*.  Brown,  Judge. 

^s>For  other  caiea  sea  Bamt  topic  A  KEY-NUMBER  In  all  Kojr-Numbercd  Digests  A  Indexes 
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Libels  fey  the  Piedmont  &  Georges  Creek  Coal  Company  to  enforce 
maritime  liens  against  the  fishing  steamer  Walter  Adams  and  certain 
other  fishing  steamers;  the  Seaboard  Fisheries  Company,  claimant. 
Decrees  for  libelant,  and  claimant  appeals.  Reversed,  and  cases  re- 
manded, with  instructions  to  dismiss  libels. 

See,  also,  240  Ped.  147. 

'  Rathbone  Gardner,  of  Providence,  R.  I.,  and  Philip  L.  Miller,  of 
New  York  City  (Charles  R.  Haslam  and  Gardner,  Pirce  &  Thomley, 
all  of  Providence,  R.  I.,  and  Sullivan  &  Cromwell,  of  New  York  City, 
on  the  brief),  for  appellant. 

John  M.  Woolsey,  of  New  York  City,  and  Frank  Healy,  of  Provi- 
dence, R.  I,  (Harry  D.  Thirkield,  of  New  York  City,  on  the  brief),  for 
appellee. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges.. 

DODGE,  Circuit  Judge.  Maritime  liens,  asserted  by  the  libelant 
company  upon  each  of  the  vessels  proceeded  against  in  these  cases, 
for  amounts  of  coaj  alleged  to  have  been  furnished  to  them  re- 
spectively during,  the  fishing  season  of  1914,  have  been  sustained  as 
valid  by  the  District  Court.  The  claimant  appeals  from  the  decrees, 
cMitending  that  upon  the  facts  proved  the  libelant  acquired  no  mari- 
time lien  upon  either  of  said  vessels. 

There  is  little  or  no  dispute  as  to  the  material  facts.  They  are  for 
the  most  part  sufficiently  set  forth  in  the  opinion  below.  The  Wil- 
liam B.  Murray  et  al.,  240  Fed.  147. 

The  libelant  had  no  dealings  regarding  the  furnishing  of  coal  with 
either  of  the  vessels  libeled,  through  their  officers  in  command;  nor 
did  any  of  its  dealings  with  their  owner  regarding  the  coal  it  claims 
to  have  furnished  relate  to  coal  required  at  the  time  for  use  by  either 
of  said  vessels,  or  to  either,  of  said  vessels  as  distinguished  from  the 
other  vessels  included  with  them  in  a  "fleet"  of  nineteen  fishing  steam- 
ers in  all.  Its  dealings  were  only  with  the  then  owner  of  the  entire  fleet, 
referred  to  in  the  opinion  below  as  the  "Oil  Corporation,"  which  cor- 
poraticm  was  employing  the  fleet,  in  connection  with  lands  and  fishing 
factories  bdonging  to  it  at  Promised  Land,  on  Long  Island,  in  New 
Yoric,  and  at  Tiverton,  R.  I.,  in  a  manufacturing  business.  At  the  two 
above-named  places  the  vessels  of  the  fleet  delivered  fish  taken  on  their 
successive  trips,  and  also  coaled  for  further  trips. 

The  libelant  did  not  deliver  any  of  the  coal  it  claims  to  have  fur- 
nished directly  to  the  vessels  libeled,  or  either  of  them;  nor  does 
it  appear  to  have  delivered  any  of  said  coal  to  the  Oil  Corporation 
directly,  either  at  Promised  Land  or  at  Tiverton.  The  coal  for  which 
it  claims  liens  came  to  those  places  in  five  different  shipments,  on  va- 
rious dates  in  May,  June  and  July,  1914.  Four  of  said  shipments  were 
delivered,  as  the  opinion  below  states,  at  Promised  Land,  and  one  at 
Tiverton.  But  all  the.shipments  came  to  those  places  on  barges  which 
had  taken  the  coal  on  board,  at  the  libelant's  loading  piers  near  New 
•York  City,  where  the  libelant  had  agreed  to  deliver  it  under  a  previous 
general  agreement  with  the  Oil  Corporation  so  to  deliver  such  coal 
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as  said  corporation  might  require  for  its  needs  at  Promised  Land  and 
at  Tiverton,  during  said  season,  at  agreed  prices  per  ton ;  the  delivery 
of  all  the  coal  being  f.  o.  h.  at  said  pier.  The  above  facts  regarding 
said  shipments  from  the  libelant's  piers,  not  referred  to  in  the  opin- 
ion below,  but  appearing  from  the  invoices  and  bills  of  lading  relat- 
ing to.  the  shipments,  indicate  that  delivery  of  all  the  coal  so  shipped 
to  the  Oil  Corporation  took  place  at  the  libelant's  loading  piers.  In 
view  of  them,  we  do  not  think  it  can  be  taken  as  proved  that  the  libel- 
ant delivered  any  of  said  coal  to  the  Oil  Corporation,  under  the  above 
agreement  for  delivery,  either  at  Promised  Land  or  at  Tiverton.  But, 
even  if  such  delivery  can  be  taken  as  proved,  there  is  no  question  that 
the  coal  included  in  the  five  cargoes  was  put  on  board  the  barges  by 
the  libelant  at  its  New  York  piers  without  any  understanding  uiat  it, 
or  any  definite  part  of  it,  was  for  either  of  the  vessfels  libeled,  or  for 
any  particular  vessd  of  the  fleet,  or  that  all  of  it  was  for  the  vessels 
then  composing  the  fleet.  The  first  shipment,  indeed,  was  expressly 
identified  on  the  invoice  as  "coal  for  factory."  .  There  can  be  no 
doubt  that,  according  to  the  understanding  between  the  parties,  some 
at  least  of  the  coal  to  be  furnished  would  be  needed  in  the  factories, 
and  the  Oil  Corporation  was  left,  so  far  as  any  understanding  with 
the  libelant  was  concerned,  to  use  the  coal  either  in  the  factories  or  on 
the  vessels  of  its  fleet,  as  it  might  subsequently  desire. 

If  the  libelant  can  be  said  to  have  delivered  any  of  the  coal  com- 
prised in  these  five  shipments  to  the  Oil  Corporation,  at  Promised  Land 
or  at  Tiverton,  there  was  still  no  understanding  as  to  the  coal  so  de- 
livered, or  any  definite  part  of  it,  that  it  was  for  either  of  the  vessels 
libeled,  or  for  all  of  them,  or  even  for  all  the  vessels  in  the  fleet,  as 
distinguished  from  the  factories;  and,  except  that  the  coal  was  un- 
derstood to  be  for  use  in  its  business  as  carried  on  at  those  places,  its 
ultimate  disposition  was  left  as  above  for  determination  by  the  Oil 
Corporation  subsequently  to  the  making  of  the  agreement  regarding 
coal  for  the  season,  and  subsequently  to  both  its  shipments  and  its 
delivery. 

The  five  shipments  were  all  charged  by  the  libelant  on  its  books  to  the 
Oil  Corporation,  without  any  entries  charging  any  of  it  either  to  a 
specific  vessel,  or  to  specific  vessels,  or  to  the  fleet;  and  they  were 
billed  to  the  Oil  Corporation  only,  without  any  reference  to  vessels  or 
fleet.  When  the  first  shipment  to  Promised  Land  arrived  there,  it 
was  put  into  the  Oil  Corporation's  bins,  which  already  contained  1,068 
tons  previously  received  and  paid  for  by  the  Oil  Corporation  in  full, 
under  the  same  general  agreement.  The  remaining  three  shipments 
received  at  Prranised  Land  were  dumped  on  the  same  pile,  and  from 
the  entire  jMle  the  Oil  Corporation  used  coal  as  needed,  for  all  the  ves- 
sels in  its  fleet  of  nineteen,  and  also  for  running  its  boiler  plant  on  shore 
at  that  place.  The  shipment  received  at  Tiverton  went  upon  the  Oil 
Corporation's  pier  there,  and  was  used  by  it  in  part  for  ten  of  the  ves- 
sels belonging  to  its  fleet  as  they  needed  it,  and  in  part  by  its  boiler 
plant  on  shore  at  that  place.  Among  the.  vessels  which  took  on  board 
and  used  some  part  of  the  coal  included  in  the  five  shipments  were 
the  vessels  proceeded  against  in  this  case. 
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There  was  evidence  tending  to  show  how  much  coal  each  of  said 
vessels  took  on  board  at  Promised  Land  out  of  the  entire  stodc  at 
that  place,  and  how  much  at  Tiverton  out  of  the  entire  stock  there, 
after  the  five  shipments  had  been  received  as  above.  The  District 
Court  determined  the  quantity  of  coal  subsequently  received  and  used 
by  each  vessel  libeled,  out  of  the  coal  included  in  said  shipments,  as  . 
follows :  The  respective  quantities  found  to  have  been  taken  on  board 
at  Promised  Land  by  eadi  of  said  vessels  respectively  were  reduced 
by  an  estimated  proportion,  being  the  proportion  which  the  1,068  tons 
in  the  pile  at  Promised  Land,  before  the  first  of  the  above  shipments 
to  that  place  had  been  added  thereto,  bore  to  the  whole  quantity  in 
said  pile,  after  the  coal  included  in  said  shipments  had  been  added. 
To  the  quantities  so  ascertained  were  then  added  the  quantities  found 
to  have  been  taken  on  board  by  each  vessel  libeled  at  Tiverton. 

Whether  the  libelant  has  shown  itself  entitled  to  maritime  liens  up- 
on these  vessels  respectively  for  the  respective  amounts  of  coal  thus 
ascertained  is  a  question  to  be  determined,  not  between  it  and  the 
owner  at  the  time  of  said  vessels,  buf  between  the  libelant  and  the  pres- 
ent claimant,  who  had  nothing  to  do  with  the  libelant's  agreement  with 
the  Oil  Corporation,  nor  with  ordering,  receiving,  or  using  the  coal 
shipped  under  it  as  above,  and  who  did  not  become  owner  of  said  ves- 
sels until  after  they  had  received  and  used  the  coal.  The  Oil  Corpo- 
ration mortgaged  its  property  in  1913,  including  these  vessels,  to  se- 
cure its  bonds.  A  bill  to  foreclose  the  mortgage  so  given  had  been 
filed  in  the  same  District  Court  wherein  the  decree  now  appealed  from 
was  rendered.  There  was  a  decree  of  foreclosure  upon  said  bill,  or- 
dering the  sale  of  the  mortgaged  property,  and  under  it  these  and  the 
other  vessels  of  the  fleet  were  sold  April  24,  1915,  before  this  suit  was 
begun.  The  claimant  was  the  purchaser  of  these  vessels  at  the  sale. 
The  present  libels  were  afterwards  filed  against  them  on  Jime  16,  1915. 
While  the  sale  did  not  divest  valid  maritime  liens  to  which  the  vessels 
were  subject  when  sold,  the  question  of  the  validity  of  the  liens  assert- 
ed in  this  suit  is,  so  far  as  the  present  claim  is  concerned,  a  question 
as  to  the  validity  of  secret  or  unrecorded  incumbrances. 

As  to  the  libelant's  original  agreement  with  the  Oil  Corporation  to 
furnish  it  with  coal  for  the  season,  it  was  never  completely  embodied 
in  any  written  document.  It  appeared  that  when  this  agreement  was 
made  there  was  a  balance  due  for  coal  from  the  previous  year,  and 
that  the  Oil  Corporation  was  known  to  be  largely  indebted,  in  view 
whereof  there  was  an  understanding  between  the  parties  to  the  effect 
that  the  latter  should  have  a  maritime  lien  for  the  coal  it  was  to  fur- 
nish, not  for  the  above  five  shipments  specifically,  and  upon  the  Oil 
Corporation's  entire  fleet,  or  such  vessels  belonging  to  it  as  might 
thereafter  use  any  of  the  coal,  not  upon  any  specific  vessels  included 
in  it.  The  District  Court  found  it  to  have  been  understood  by  the 
parties  "that  the  law  would  afford  a  lien  upon  the  vessels  for  the  coal 
and  that  the  Coal  Company  would  thus  have  security,"  and  also  under- 
stood that  "a  large  part  of  the  coal  furnished  was  to  be  used  by  ves- 
sels of  the  fleet" 
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[  1  ]  A  contract  cannot  afford  the  necessary  basis  for  a  maritime  lien, 
unless  it  is  maritime  in  its  nature,  so  as  to  be  cognizable  in  admiralty ; 
and  it  is  not  enough  that  the  contract  is  maritime  as  to  some  of  its 
provisions — it  must  be  maritime  in  its  entirety.  It  was  long  ago  said 
by  high  authority: 

"In  cases  of  a  mixed  nature  It  is  not  a  sufficient  foundation  for  admiralty 
jurisdiction  tliat  there  are  involTed  some  Ingredients  of  a  maritime  nature. 
The  substance  of  the  whole  contract  must  be  maritime."  Story,  J„  in  Plum- 
mer  v.  Webb,  4  Mason,  380,  Fed.  Gas.  No.  11,233. 

The  principle  stated  has  since  been  repeatedly  recognized  and  acted 
on.  The  following  District  Court  decisions  may  be  cited :  Dief enthal 
V.  Hamburg,  etc.,  46  Fed.  397,  399;  Richard  v.  Hogarth,  94  Fed. 
684;  The  James  T.  Furber,  129  Fed.  811 ;  Id.,  157  Fed.  128;  Berton 
V.  Tietjen,  etc.,  Co.,  219  Fed.  763 — also  the  following  decisions  oa 
appeal :  The  Harvey  and  Heniy,  86  Fed.  657,  30  C.  C.  A.  330;  Pacific, 
etc.,  Co.  V.  Leatham,  etc.,  Co.,  151  Fed.  440,  80  C.  C.  A.  670 ;  The  Penn- 
sylvania, 154  Fed.  9,  83  C.  C.  A.  139. 

[2]  Nor,  even  if  the  libelant's  agreement  with  the  Oil  Corporation 
had  covered  no  coal  for  factory  use,  and  had  been  an  agreement  only 
for  the  furnishing  of  such  coal  as  the  nineteen  vessels  of  its  fleet  might 
thereafter  require  during  the  season,  could  it  he  regarded  as  maritime  in 
character.  It  did  not  "begin  and  end  in  the  necessities  of  a  particu- 
lar vessel  for  a  particular  vessel  for  her  own  voyage,"  as  a  contract 
for  supplies  must,  in  order  to  be  within  admiralty  jurisdiction. 
"Where  owners  group  together  a  large  number  of  vessels,  and  mike 
annual  contracts  for  their  supplies,  the  admiralty  jurisdiction  does 
not  include  them  because  the  reason  for  it  does  not."  The  Oil  Cor- 
poration could  not,  therefore,  have  sued  the  libelant  in  admiralty  for 
failure  to  supply  coal  according  to  the  agreement,  nor  could  it  have  been 
sued  in  admiralty  for  a  refusal  to  take  and  pay  for  coal  offered  under 
the  agreement.  Diefenthal  v.  Hamburg,  etc.  (D.  C.)  46  Fed.  397,  al- 
ready cited ;  S.  S.  Overdale  Co.  v.  Turner  (D.  C.)  206  Fed.  339. 

Part  of  the  agreement  is  said  to  have  been  that  the  libelant  should 
have  the  security  of  a  maritime  lien  for  such  coal  as  it  should  fur- 
nish thereunder.  It  may  well  be  doubted  whether,  in  a  contract  non- 
maritime  in  character  as  above,  a  maritime  lien  for  supplies  later  to 
be  furnished  could  ever  be  created  by  express  stipulation  therein  on 
the  part  of  the  vessel  owner.  It  is  at  any  rate  clear,  as  pointed  out 
in  the  opinion  of  the  District  Court,  that  no  such  security  could  be 
created  upon  the  entire  fleet,  irrespective  of  what  use  should  be  made 
of  the  coal,  nor  upon  particular  vessels  of  the  fleet  for  coal  furnished 
to  the  other  vessels.  Astor,  etc.,  Co.  v.  E.  V.  White,  etc.,  Co.,  241 
Fed.  57,  154  C.  C.  A.  57,  L.  R.  A.  1917E,  526.  Whenever  maritime 
liens  created  by  express  contract  with  the  owner  have  been  sustained, 
the  agreed  liens  have  been  upon  vessels  or  freights  specified  at  the  time 
of  the  agreement,  and  for  supplies  or  advances  then  agreed  to  be  fur- 
nished to  them  specifically  upon  such  specific  credit,  and  afterward 
so  furnished.  The  evidence  as  to  the  precise  agreement  made  in  this 
case  as  to  liens  upon  the  Oil  Corporation  vessels  is  far  from  definite, 
and  by  no  means  such  as 'would  be  suflicient  in  any  event  for  the 
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establishment  of  a  maritime  lien  by  express  consent  of  the  owner. 
The  general  manager  of  the  Oil  Corporation  testified  that,  as  he  under- 
stood, a  maritime  lien  on  the  entire  fleet  should  be  securily  upon  which 
the  libelant  was  to  furnish  coal;  but  to  such  an  agreement  no  effect 
can  be  allowed,  as  has  been  stated.  We  regard  the  evidence  as  es- 
tablishing, at  most,  such  an  understanding  as  the  District  Court  found 
to  have  existed — ^that  "the  law  would  afford  a  lien  upon  the  vessels  for 
the  coal" ;  that  is,  according  to  the  libelant's  present  contention,  upon . 
each  vessel  afterwards  supplied,  for  the  coal  supplied  to  her. 

Under  the  circumstances  of  this  case,  the  libelant  has  a  lien  upon 
any  one  of  these  vessels,  if  it  has  proved  that  it  "furnished"  the 
coal  received  by  her  as  above  "to  the  vessel,"  upon  the  order  of  her 
owner,  within  the  meaning  of  Xct  June  23,  1910,  c.  373,  36  Stats.  604 
(Comp.  St  1916,  §§  7783-7787),  but  not  in  the  absence  of  such  proof. 
This,  under  the  circumstances  shown,  we  consider  the  only  lien  which 
the  law  afforded  it 

Assumii^  that  the  libelant  can  be  said,  in  the  case  of  any  one  of  the 
vessels,  to  have  "furnished  to"  her  the  coal  she  received,  in  the  stat- 
utory sense,  the  furnishing  may  be  said  to  have  been  "upon  the  order 
of  her  owner."  But  the  question  is  whether  anj  such  assumption  can 
be  made,  in  view  of  the  facts  that,  after  tummg  over  to  the  owner 
of  the  fleet  the  entire  quantity  of  coal  shipped  as  above,  the  libelant 
left  it  wholly  to  the  owner  to  select,  out  of  the  fleet,  the  particular 
vessels  by  which  the  coal  was  to  be  received  and  used,  and  to  deter- 
mine the  particular  part  of  said  quantity  to  be  put  on  board  each  such 
vessel,  as  well  as  the  particular  time  for  putting  it  on  board. 

The  federal  statute  enlarged  the  maritime  law  as  it  had  previously 
stood,  by  permitting  the  acquirement  of  maritime  liens  upon  vessels, 
for  supplies  furnished  to  them,  as  well  in  their  home  ports  as  in  for- 
eign ports.  This  it  accomplished  by  providing  that  proof  of  furnishing 
such  supplies  to  a  vessel  should  he  sufficient  proof  of  credit  given  to  the 
vessel  therefor ;  definite  proof  of  credit  so  given  having  always  previ- 
ously been  held  necessary,  whenever  what  had  been  furnished  had 
been  furnished  at  the  port  of  the  owner's  residence.  We  see  no 
reason  to  believe  that  the  statute  intends  the  same  result  to  be  ac- 
complished without  proof  that  the  supplies  for  which  a  lien  is  claimed 
have  been  furnished  directly  to  the  vessel,  and  not  merely  furnished 
to  the  owner  without  definite  and  distinct  reference  to  her. 

When  the  statute  was  passed  in  1910,  no  principles  of  the  maritime 
law  of  the  United  States  were  more  fully  recognized  or  more  firmly 
adhered  to  than  those  set  forth  in  the  familiar  statements  by  the  Su- 
preme Court  in  Vandewater  v.  Mills  (The  Yankee  Blade)  19  How. 
82,  89,  IS  L.  Ed.  554,  to  the  effect  that  maritime  liens  are  stricti  juris, 
because  they  may  operate  to  the  prejudice  of  general  creditors  and 
purchasers  without  notice,  and  that  they  cannot  be  extended  by  con- 
struction, analogy,  or  inference. 

It  was  also  well  settled,  prior  to  the  statute,  that  credit  given  by 
a  materialman  to  a  vessel  was  not  proved  unless  supplies  or  materials 
intended  for  her  were  shown  to  have  been  furnished  directly  to  her. 
While  actual  delivery  by  him  on  board,  or  (in  the  case  of  materials) 
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actual  incorporation  in  the  vessel,  was  not  necessary  under  all  cir- 
cumstances to  constitute  such  direct  furnishing  by  him,  mere  deliv- 
ery to  the  owner  without  special  reference  to  the  particular  vessel,  was 
not  accepted  as  sufficient  proof;  there  must  have  been  at  least  such 
delivery  to  the  vessel  sought  to  be  charged  with  a  maritime  lien  as 
would  have  bound  her  under  a  contract  of  affreightment  for  transpor- 
tation of  the  goods  by  her.  See  The  James  H.  Prentice  (D.  C.)  36 
Fed.  717,  781,  and  cases  cited ;  The  Vigilancia  (D.  C.)  58  Fed.  698, 
700,  and  cases  cited ;  The  Cimbria  (D.  C.)  156  Fed.  378. 

In  like  manner,  it  had  been  held  necessary,  in  order  to  establish  an 
admiralty  lien  upon  a  vessel  for  maritime  services  rendered  to  her, 
that  the  services  should  appear  to  have  been  rendered  to  the  particular 
vessel  sought  to  be  charged.  Proof  that  they  had  been  rendered  under 
a  contract  with  her  owner  for  future  services  to  a  number  of  his  ves- 
sels indiscriminately,  at  an  agreed  price  per  day  or  for  the  season, 
though  including  the  particular  vessel,  was  not  accepted  as  sufficient 
for  ,the  purpose.  The  Newport,  114  Fed.  713,  52  C.  C.  A.  415;  The 
Alligator,  161  Fed.  37,  88  C.  C.  A.  201.  In  the  latter  case  it  was 
said  by  the  Court  of  Appeals  for  the  Third  Circuit: 

"A  lien  does  not  and  should  not  attach  for  a  supposed  credit  given  to  a  ves- 
sel unless  tbe  services  or  supplies  are  dearly  shown  to  have  been  rendered  or 
furnished  to  the  particular  vessel  to  which  tHya  credit  Is  given." 

The  statute  of  1910  has  not,  in  our  opinion,  made  proof  that  the  sup- 
plies for  which  a  maritime  lien  is  claimed  were  furnished  directly  to 
the  particular  vessel  by  the  materialman  any  less  necessary  than  be- 
fore, nor  does  it  afford  any  ground  for  attaching  any  meaning  other 
than  that  previously  recognized  to  the  expression  "furnished  to  a  ves- 
sel." The  decisions  made  since  the  statute  was  passed  have  insisted 
upon  the  same  necessity  and  have  given  the  same  effect  to  the  words 
quoted.  See  The  Geisha,  The  Bethulia  (D.  C.)  200  Fed.  865,  876; 
Astor,  etc,  Co.  v.  White,  etc.,  Co.,  241  Fed.  57,  154  C.  C.  A,  57,  L,. 
R.  A.  191 7E,  526;  The  Cora  P.  White  (D.  C.)  243  Fed.  246. 

The  statute  with  which  we  are  here  concerned  must  thus  be  re- 
garded as  differing  materially  in  its  terms  from  state  statutes  pur- 
porting to  give  liens — ^which  nlay  or  may  not  be  maritime  liens — for 
supplies  or  materials  furnished  "for"  or  "on  account  of"  a  vessel, 
or  for  materials  furnished  "in,  or  about,  or  during,  her  construction," 
like  the  Maine  statute  considered  in  The  Kiersage,  2  Curtis,  421,  Fed. 
Cas.  No.  7,762,  or  the  Massachusetts,  Michigan,  and  Virginia  stat- 
utes referred  to  in  The  Geisha  (D,  C.)  200  Fed.  865,  867,  868.  In 
Benvind- White,  etc.,  Co.  v.  Metropolitan,  etc.,  Co.  (C.  C.)  166  Fed. 
784,  affirmed  American  Trust  Co.  v.  W.  &  A.  Fletcher  Co.,  173  Fed. 
471,  97  C.  C.  A.  477,  referred  to  in  the  ofwnion  below,  the  Court  of 
Appeals  for  this  Circuit  sustained  liens  clamed  for  machinery  which 
had  gone  into  each  of  two  vessels  respectively  while  being  constructed, 
under  a  single  contract,  to  furnish  machinery  for  both,  but  which  did 
not  appropriate  any  of  it  specifically  to  either.  The  liens  so  sustained, 
however,  relating  as  they  did  to  construction,  were  not  maritime  liens ; 
nor  were  they  asserted  in  an  admiralty  court    See  173  Fed.  480;  97 
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C.  C  A.  477.  The  dedsion  sustaining  them,  made  in  an  equity  suit, 
gave  eflFect  to  a  New  Jersey  statute  with  reference  to  which  the  ma- 
chinery had  been  contracted  for,  which  statute  purported  to  secure 
by  a  hen  any  debt  contracted  by  the  owner  of  a  vessel  "on  account 
of"  any  materials  furnished  "for  or  towards  the  building,  repairing, 
furnishing  or  equipping  such  vessel."  166  Fed.  785.  But  the  agree- 
ment here  relied  on  must  be  taken  to  have  had  reference  to  the  terms 
of  the  above  federal  statute,  and  the  parties  to  have  understood  that 
"the  law  would  afford  a  lien"  upon  any  one  vessel  of  the  Oil  Corpo- 
ration fleet  for  such  coal  only  as  might  be  "furnished  to"  her  accord- 
ing to  the  accepted  meaning  of  that  expression.  The  question  here 
is  whether  ccnnpliance  with  the  terms  of  that  statute  is  proved,  not 
whether  any  underlying  equity  can  be  found  which  might  support  a 
lien  in  the  hbelant's  favor. 

[3]  We  are  unable  to  believe,  in  view  of  all  the  above,  that  the 
provisions  of  the  statute  can  properly  be  understood  in  the  less  re- 
stricted sense  accepted  by  the  District  Court,  according  to  which,  al- 
though the  libelant  had  obtained  no  lien  upon  any  vessel  in  the  Oil 
Corporation's  fleet  when  it  parted  with  its  coal  by  delivery  to  said  cor- 
poration, liens  in  its  favor  might  afterward  be  created  by  the  Oil  Cor- 
poration's subsequent  acts  in  selecting  particular  vessels  out  of  said 
fleet  to  receive  portions  of  the  coal  which  had  been  so  delivered. 

[4]  Where  specific  supplies  or  materials  have  been  furnished  to 
the  owner  upon  a  distinct  tmderstanding  that  they  were  for  a  specified 
vessel,  and  the  owner  has,  after  delivery  to  him,  appropriated  them 
to  the  vessel  so  designated  between  the  parties,  they  have  been  held 
to  have  been  furnished  to  her  in  the  sense  of  the  statute ;  and  mari- 
time liens  for  them  under  it  have  been  sustained.  Ely  v.  Murray,  etc., 
Co.,  200  Fed.  368,  118  C.  C.  A.  520;  The  Yankee,  233  Fed.  919,  147 
C.  C.  A.  593. 

The  Court  of  Appeals  for  the  Third  Circuit  was  careful,  in  the 
case  last  dted,  to  limit  its  decision  as  follows : 

"We  bold  tbat  a  materialman  may  make  actual  dellrery  of  supplies  to  a 
ressel  in  tbe  maritime  sense,  by  causing  them  to  be  transported  by  rail  and 
water  carriers  by  Interrupted  stages  from  their  point  of  origin  to  tbe  veBsel 
side,  wben  the  transaction  is  begun  by  a  valid  order  Indicating  that  the  sup- 
plies are  tor  tbe  Tessel  and  are  to  be  deUvered  to  h^,  and  is  completed  by 
an  actual  delivery  to  the  vessel  consistent  with  the  instructions  of  the 
order  and  tbe  Intentions  of  the  parties  giving  and  accepting  It." 

Further  than  this  no  court  had  gone,  in  interpreting  the  provisions 
of  the  statute  here  in  question,  prior  to  the  dedsion  here  appealed 
from.  We  are  obliged  to  regard  the  construction  adopted  by  the  court 
below  as  one  not  intended  by  the  statute. 

We  therefore  hold  that  me  District  Court  erred  in  sustaining  the 
liens  asserted,  upon  the  evidence  before  it.  This  conclusion  renders 
it  unnecessary  to  consider  certain  other  errors  assigned. 

The  decree  of  the  District  Court  is  reversed,  and  the  cases  are  re- 
manded to  that  court,  with  instructions  to  dismiss  the  libels.  The  ap- 
pellant in  each  case  recovers  its  costs  of  appeal. 
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In  re  WEIDHORN. 

Petition  of  LEVY. 

(Clrcnit  Oonrt  of  Appeals,  First  Circuit    May  28,  191&) 

No.  1302. 

1.  BANKKtJPTCY    «=»440 — JUBIBDICnON     Ot    REFEBEB— RkVUW— "QtTESTlOW     OF 

Pbocxddbx." 

Tbe  question  raised  In  the  District  Court  by  denial  of  a  referee's  Ju- 
risdiction to  Investigate  the  merits  of  a  controversy  under  tbe  forms  of 
a  plenary  suit  by  the  trustee  is  a  question  of  procedure,  which,  under 
Bankr.  Act,  {  24b  (Comp.  St  1916,  {  9608),  may  be  raised  before  the  ap- 
pellate court  by  petition  to  revise,  though  a  decision  on  the  merits,  had 
there  been  Jurisdiction,  could  have  been  reviewed  only  on  appeaU 

2.  Bankbuptct  «=»224 — ^Jubisdiction  ot  Retesex— Strrr  to  Avoin  Tkars- 

FBBS. 

In  a  case  referred  generally,  after  adjudication,  under  Bankr.  Act  I 
22  (Comp.  St  1916,  (  9606),  and  according  to  General  Order  XII,  whereby 
all  proceedings,  except  such  as  are  required  to  be  bad  before  the  Judge, 
were  thereafter  to  be  had  before  the  referee,  who  was  to  perform  duties 
he  was  empowered  by  the  act  to  perform,  the  referee  had  Jurisdiction  of 
a  Ull  in  equity,  filed  by  the  trustee  under  section  70e  (Comp.  St  1916,  i 
9654),  to  avoid  transfers  In  fraud  of  creditors;  nothing  in  the  act  or  gen- 
eral orders  expressly  requiring  such  proceedings  to  be  had  before  the 
Judge,  and  sections  1(7),  38(4),  42a,  42c  (Comp.  St  1916,  {S  9585,  9622, 
9626),  and  General  Order  III,  permitting  an  Inference  In  favor  of  the 
referee  exercising  Jurisdiction. 

Petition  to  Revise  in  the  Matter  of  Law  the  Proceedings  of  the  Dis- 
trict Court  of  Massachusetts. 

In  the  matter  of  J.  Herbert  Weidhom,  bankrupt.  On  petition  of 
Benjamin  A.  Levy,  trustee,  to  revise  a  decree  directing  the  vacation 
of  a  decree  made  by  the  referee  on  a  bill  in  equity.    Reversed. 

For  opnnion  below,  see  243  Fed.  756. 

Lee  M.  Friedman,  of  Boston,  Mass.,  and  Albert  S.  Woodman,  of 
Portland,  Me.  (Swift,  Friedman  &  Atherton,  of  Boston,  Mass.,  on 
the  brief),  for  petitioner. 

William  M.  Blatt,  of  Boston,  Mass.,  for  respondent. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

DODGE,  Circuit  Judge.  The  order  or  decree  of  the  District  Courts 
which  this  petition  seeks  to  revise,  directed  the  vacation  of  a  decree 
made  by  the  referee  upon  a  bill  in  equity,  filed  and  answered  before 
him,  and  sustained  by  him  after  hearing  the  merits  of  the  case  as  in 
plenary  proceedings  before  the  court,  and  it  directed  the  dismissal  of 
the  bill  on  the  ground  that  the  referee  had  been  without  jurisdiction 
so  to  entertain  or  hear  it. 

[1]  1.  We  are  asked  to  dismiss  the  petition  to  revise  on  the  ground 
that  it  is  not  a  petition  within  section  24b  of  the  Bankruptcy  Act  (Act 
July  1,  1898,  c.  541,  30  Stat.  553  [Comp.  St.  1916,  §  9608]).  It  is 
contended  that  the  question  raised  as  to  the  referee's  jurisdiction  can 
be  brought  before  us  only  by  appeal  under  section  24a. 
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The  bill  in  equity,  filed  by  the  trustee  in  bankruptcy  of  (he  estate 
under  administration,  sought  to  avoid  two  conveyances  by  the  bank- 
rupt to  his  brother,  on  the  alleged  ground  that  they  had  been  made  with 
intent  to  hinder,  delay,  or  defraud  his  creditors.  The  referee  held 
the  conveyances  void,  and  ordered  the  defendant  to  account  for  or 
restore  the  property  transferred. 

The  defendaiif s  petition  for  review  of  the  referee's  decree  by  the 
District  Court  alleged  oply  that  the  above  findings  and  conclusions 
were  not  justified  by  th^  evidence.  It  did  not  allege  that  the  referee 
had  acted  without  jurisdiction.  The  referee's  certificate  to  the  District 
Judge,  however,  recited  that  the  defendant  had  contended  "that  the 
referee,  sitting  as  a  court  of  bankruptcy,  has  no  jurisdiction,"  and  that 
he  had  ruled  to  the  contrary.  The  District  Judge  dealt  only  with  the 
question  of  jurisdiction,  undertaking  no  consideration  of  the  merits 
of  the  controversy  passed  upon  by  the  referee. 

The  trustee's  present  petition  to  this  court,  while  it  asks  reversal  of 
the  decree  of  dismissal,  and  for  affirmance  of  the  decree  entered  by 
the  referee,  raises  before  us  only  the  question  of  the  referee's  juris- 
diction. If  he  had  jtuisdiction,  his  result  on  the  merits  remains  to  be 
reviewed  by  the  District  Court. 

Since  the  petition  before  us  thus  presents  only  the  preliminary  ques- 
tion of  the  referee's  jurisdiction  to  proceed  on  the  bill  before  him,  we 
think  it  raises  rather  a.  question  of  procedure,  under  section  24b,  than 
a  "controversy  arising  in  bankruptcy  proceedings,"  within  the  mean- 
ing of  section  24a.  Such  "controversies"  arise  over  steps  in  bank- 
ruptcy proceedings  which  the  court  or  referee  has  jtuisdiction  to  take 
or  refuse  to  take.  When  the  referee's  jurisdiction  to  investigate  the 
merits  of  a  controversy  like  this  in  summary  proceedings  is  attacked, 
the  question  is  properly  raised  before  the  Appellate  Court  by  peti- 
tion to  revise  an  order  of  the  District  Court  sustaining  such  jurisdic- 
tion. Schweer  v.  Brown,  195  U.  S.  171,  25  Sup.  Ct.  15,  49  L.  Ed. 
144;  Shea  v.  Lewis.  206  Fed.  877,  124  C.  C.  A.  537;  Gibbon  v.  Gold- 
smith, 222  Fed.  826,  138  C.  C.  A.  252.  We  see  no  sufficient  reason  to 
doubt  that  the  question  raised  by  a  denial  of  the  referee's  jurisdic- 
tion to  investigate  the  merits  of  sudi  a  controversy  under  the  forms 
of  a  plenary  suit  may  be  equally  well  raised  by  petition  to  revise.  The 
question  is  one  of  law  only.  That  a  result  on  the  merits,  had  there 
been  jurisdiction,  could  have  been  reviewed  here  only  on  appeal, 
does  not  prove  that  we  are  without  power  to  determine  the  question 
of  jurisdiction  under  such  a  petition  as  this. 

'  [2]  2.  The  case  had  been  referred  generally,  under  section  22  of 
the  Bankruptcy  Act  (Comp.  St  1916,  §  9606),  and  according  to  Gen- 
eral Order  XII.  The  reference  was  not  for  any  special  or  limited 
purpose.  According  to  clause  1  of  said  general  order,  "all  the  pro- 
ceedings except  such  as  are  required  by  the  act  or  by  these  general 
orders  to  be  had  before  the  judge,"  were  thereafter  to  be  had  before 
the  referee,  and  according  to  clause  2  of  said  order  the  referee  was 
thereafter  to  perform  the  duties  which  he  was  "empowered  by  this  adt 
to  perform"  m  the  matters  arising  in  the  case  referred  to  him.  We 
are  unable  to  agree  with  the  learned  District  Judge  that  "all  the  pro- 
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ceedings,"'  ni  clause  1,  must  be  taken  to  mean  only  such  proceedings 
of  the  bankruptcy  courts  as  have  been  distinguished  from  contro- 
versies arising  in  bankruptcy  proceedings  for  the  purposes  of  section 
24.  We  think  the  order  requires  a  broader  .construction,  in  view  of 
all  its  provisions,  and  of  other  provisions  applicable,  found  in  the  act. 

Nothing  either  in  the  act  or  in  the  general  orders  expressly  re- 
quires the  proceedings  upon  a  bill  filed  by  a  trustee  like  this,  whereof 
"any  court  of  bankruptcy"  has  jurisdiction  under  section  70e  (Comp. 
St.  1916,  §  9654),  to  be  had  before  the  judge.  On  the  contrary,  sec- 
tion 38  (4),  beiii|  Comp.  St.  1916,  §  9622,  invests  the  referee  with 
jurisdiction,  ''subject  always  to  a  review  by  the  judge,"  "to  perform 
such  part  of  the  duties  (with  express  exceptions  not  here  applicable) 
as  are  by  this  act  conferred  on  courts  of  bankruptcy  and  as  shall  be 
prescribed  by  rules  or  orders  *  *  *  except  as  herein  otherwise 
provided." 

Neither  in  the  act  nor  the  rules  nor  the  orders  referred  to  are  any 
provisions  found  which  exclude  such  cases  from  the  general  operation 
of  this  section.  The  jurisdiction  given  by  section  fOe,  over  such  a 
proceeding,  is  in  equity,  as  affording  a  remedy  more  adequate  and 
complete  than  can  be  had  at  law.  Wall  v.  Cox,  101  Fed.  403,  41  C. 
C.  A.  408;  Pond  v.  New  York,  etc.,  Bank  (D.  C.)  124  Fed.  992;  Davis 
V.  Gates  (D.  C.)  235  Fed.  192,  195.  There  are  certain  injunctions 
which  only  the  judge  can  order  (Gen.  Order  XII,  3);  but  no  such  in- 
junction was  sought  by  the  bill  which  the  trustee  filed. 

Section  42a  of  the  act  (Comp.  St.  1916,  §  9626)  provides  for  the 
keeping  of  records  of  proceedings  in  cases  before  the  referee  corre- 
sponding to  those  kept  in  equity  cases  before  the  federal  courts.  Sec- 
tion 42c  makes  the  records  so  kept  part  of  the  records  of  the  court, 
when  certified  and  transmitted  by  the  referee  as  there  required.  By 
General  Order  III,  process,  summons,  and  subpoenas,  under  the  court's 
seal  and  signed  by  the  clerk,  are  to  be  furnished  referees  upon  appli- 
cation therefor.  In  view  of  these  provisions,  we  are  not  prepared  to 
agree  with  the  District  Judge  that  to  affirm  the  referee's  jurisdiction 
in  cases  like  this  would  amount  to  creating  a  new  court  having  con- 
current equity  jurisdiction  with  the  state  courts  and  with  the  District 
Court.  The  jurisdiction  so  exercised  would  be  that  of  the  District 
Court  as  a  court  of  bankruptcy,  though  exercised  by  an  (rfficer  of  that 
court  given  for  defined  purposes,  the  powers  of  the  court,  with  the 
right  to  issue  its  process,  always,  of  course,  subject  to  review  by  the 
judge. 

Section  1  (7)  of  the  act  (Comp.  St.  1916,  §  9585)  provides  that 
"courts,"  as  used  in  the  act,  may  include  the  referee ;  and  for  the  pur- 
poses here  material  we  think  section  38  (4)  must  be  taken  as  intending 
to  make  that  word  as  there  used  include  the  referee. 

From  the  sections  of  the  act  above  referred  to  an  intent  on  the  part 
of  Congress  may  reasonably  be  inferred  to  permit  the  exercise  of  all 
functions  of  the  bankruptcy  courts  not  specifically  excepted,  by  a 
number  of  local  officers  of  the  court,  easily  accessible  throughout  each 
district,  instead  of  empowering  the  District  Judge  alone  to  exercise 
them,  at  the  statutory  places  for  holding  his  court.    The  provisions 
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liave  been  recognized  as  manifesting  such  an  intention.  Remington, 
Bankruptcy  (2d  Ed.)  §§  496,  501 ;  In  re  Steuer  (D.  C.)  104  Fed. 
976,  980. 

We  find  no  decisive  objection  to  the  above  vie>w  m  the  fact  that 
matters  involving  considerable  amounts  will  be  thereby  often  left  to 
the  referee's  determination  in  the  first  instance  The  same  is  true 
regarding  matters  as  to  which  the  referee's  jurisdiction  under  the  act 
is  unquestioned.  It  is  true  that  the  referee  cannot  punish  for  the 
omtempts  referred  to  in  section  41,  but  must  certify  the  facts  to 
the  judge  for  his  action.  This,  however,  is  only  matter  of  procedure, 
and  is  ^so  applicable  to  proceedings  whereof  the  referee's  jurisdiction 
is  unqvestioned.  That  the  referee  has  jurisdiction  to  act  upon  such  a 
bill  is  the  view  which  seems  to  us  most  in  accordance  with  the  general 
scheme  contemplated  by  the  act  for  the  primary  hearing  and  deter- 
mination of  such  controversies  as  are  likely  to  arise  between  trustees 
of  estates  and  adverse  claimants.  If  the  property  in  controversy  here 
had  been  in  the  trustee's  possession  and  claimed  from  him,  or  a  lien 
upon  it  asserted,  by  the  defendant,  the  referee's  jurisdiction  would  have 
been  undeniable,  though  the  above  objections  to  its  exercise  would 
have  been  no  less  applicable. 

Such  a  construction,  of  the  above  provisicms  of  the  act  involves  no 
substantial  prejudice  to  any  right  of  a  defendant  against  whom  such 
a  bill  is  brought.  If  it  were  addressed  to  the  judge,  instead  of  the 
referee,  filed,  not  with  the  referee,  but  in  the  clerk's  office,  and  heard 
by  the  referee  under  directions  from  the  court  to  ascertain  the  facts 
and  report  thereon,  no  one  would  doubt  that  the  "duties  conferred 
upon  the  bankruptcy  court"  in  the  case  had  been  so  far  properly  per- 
formed. The  referee's  report,  with  the  evidence  before  him,  if  nec- 
essary, would  then  come  before  the  District  Judge  for  confirmation  or 
disafKrmance,  and  the  final  decree  of  the  court  accordingly  would  fol- 
low. If  heard  and  decided  by  the  referee,  as  in  this  case,  a  petition  for 
review  would  also  bring  the  whole  matter,  with  the  evidence  heard, 
before  the  judge,  whose  order  affirming  or  disaffirming  that  made  by 
die  referee  would  also  amount  to  a  find  decree  by  the  District  Court. 
We  see  no  difference  between  the  two  methods  of  reaching  a  final 
result  in  the  District  Court  sufficiently  important  to  require  the  con- 
clusiqn  that  the  latter  method  cannot  be  one  contemplated  by  the  act. 
It  will  always  be  in  the  judge's  power  to  prevent  its  adoption,  as  was 
not  done  here,  by  limiting  the  powers  given  the  referee,  in  the  order 
of  reference. 

No  court  of  appeals  has  yet  passed  upon  the  question  here  raised. 
Conflicting  decisions  regarding  it  may  be  found,  made  in  other  District 
Courts  eidier  by  the  judge  or  a  referee.  In  this  district  the  decisions 
prior  to  that  here  appealed  from  have  tended  to  sustain  the  referee's 
jurisdiction.  In  re  Steuer,  104  Fed.  976,  and  In  re  Scherber,  131 
Fed.  121,  are  the  earliest  in  date  which  refer  to  the  question.  Neither 
decides  it,  but  the  suggestions  regarding  it  in  Re  Steuer  show  much 
disinclination  on  the  part  of  the  court  to  hold  the  referee  wholly  with- 
out jurisdiction.  Jurisdiction  has  been  exercised  by  the  referee  in 
similar  cases,  and  its  exercise,  apparent  from  the  record,  and  there- 
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fore  subject  to  disapproval  by  the  court  at  any  stage  of  the  proceed- 
ings, has  met  with  no  objection  either  from  the  parties  or  from  the 
courts  either  on  review  or  appeal,  in  not  a  few  reported  cases  in  this 
and  other  circuits.  See  particularly  Clarke  v.  Rogers,  183  Fed.  518, 
106  C.  C.  A.  64,  and  228  U.  S.  534,  33  Sup.  Ct.  587,  57  L.  Ed.  953 ; 
Studley  v.  Bank,  200  Fed.  249,  118  C.  C.  A.  435,  and  229  U.  S. 
523,  33  Sup.  Ct.  806,  57  L.  Ed.  1313.  We  find  no  reason  sufficient  to 
require  a  decision  involving  the  conclusion  that  the  referee's  jurisdic- 
tion was  exercised  in  all  such  cases  without  statutory  warrant,  and 
must  regard  the  decision  that  it  was  unlawtuUy  exercised  in  this  case 
as  erroneous.  We  reach  this  conclusion  without  reference  to  the 
question  whether  or  not  there  was  seasonable  objection  to  the  juris- 
diction by  the  defendant.  It  is  not  contended  that  his  consent  could 
have  given  a  jtuisdiction  not  given  by  the  act. 

Let  there  be  a  decree  reversing  the  decree  of  the  District  Court,  and 
remanding  the  case  to  that  court  for  further  proceedings  in  accordance 
with  this  opinion.  The  trustee  in  bankruptcy  recovers  his  costs  in  this 
<:ourL 


GRAHAM  V.  FAITH. 

In  re  W.  P.  B.  BROOKS  &.  CO.,  Inc. 

(Circuit  Court  of  Appeals,  First  Circuit     May  28,  1918.) 

No.  1347. 

1,  BATTKBtrPTCT  €=:»224 — JuBisDicnoN  OF  Refbbieb— Snrr  to  Avoid  TKansiitb. 
A  referee  has  Jurisdiction  of  a  bill  by  the  trustee  to  avoid  a  transfer  iu 
fraud  of  creditors. 
'2.  Bankbuftcy  ®=>461 — JxTsisDicnon  of  Refebxe— Review. 

An  appeal  not  taken  in  time  required  by  Benkr.  Act,  i  25a  (Comp.  St. 
1916,  S  9609),  from  the  affirmance  by  the  IMstrlct  Court  of  the  dismissal 
of  a  bill  by  a  referee  for  want  of  jurisdiction  may  be  treated  as  a  petition 
to  revise,  which  would  be  in  time;  the  question  raised  being  a  questitm 
of  taw  only  reviewable  on  such  petition. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  Jas.  M.  Morton,  Judge. 

In  the  matter  of  W.  P.  B.  Brooks  &  Co.,  Incorporated,  bankrupt.  A 
bill  in  equity  by  the  trustee,  John  L.  Graham,  against  Lillian  M.  Faith, 
before  the  referee,  was  dismissed  for  want  of  jurisdiction,  and  from 
an  order  of  the  District  Court,  affirming  the  dismissal,  the  trustee  ap- 
peals.   Reversed. 

Harvey  H.  Pratt  and  John  Comerford,  both  of  Boston,  Mass.,  for 
appellant. 

Harlan  H.  Ballard,  Jr.,  of  Boston,  Mass.  (Ballard  &  Little,  of  Bos- 
ton, Mass.,  on  the  brief),  for  appellee. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

DODGE,  Circuit  Judge.  The  trustee  in  bankruptcy  of  W.  P.  B. 
Brooks  &  Co.,  Incorporated,  adjudged  bankrupt  in  the  District  Court 
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Ml  January  17,  1916,  filed  a  bill  in  equity  before  the  referee,  to  whom 
there  had  been  a  general  reference  of  the  case,  to  recover  property 
alleged  to  have  been  preferentially  transferred  by  the  bankrupt  to  the 
defendant  named  therein,  here  the  appellee.  In  her  answer  the  defend- 
ant denied  jurisdiction  in  the  referee  to  hear  and  determine  the  merits 
of  the  bill.  The  referee  sustained  this  objection  and  dismissed  the  bill 
for  want  of  jurisdiction,  on  the  authority  of  the  decision  previously 
made  by  the  EHstrict  Court  in  Re  Weidhom,  243  Fed.  756.  From  an 
order  of  the  District  Court,  affirmine  the  dismissal  by  the  referee,  the 
trustee  appeals. 

[  1  ]  A  petition  to  revise  the  decree  of  the  District  Court  in  Re  Weid- 
hom has  been  heard  by  us  at  the  present  sitting.  No.  1302,  Levy,  Trus- 
tee, Petitioner,  253  Fed,  28,  —  C.  C.  A.  — .  The  District  Court  had 
held  in  that  case  that  the  referee  was  without  jurisdiction  of  a  bill  by 
the  trustee  to  avoid  a  transfer  by  the  bankrupt  alleged  to  have  been  in 
fraud  of  creditors.  We  have  reversed  the  District  Court,  and  sustained 
the  referee's  jurisdiction,  by  a  decree  entered  also  on  the  date  hereof. 
This  requires  a  similar  result  in  the  present  case. 

[2]  We  have  held  in  No.  1302  that  the  question  of  the  referee's 
jurisdiction  was  properly  before  us  upon  a  petition  to  revise  under  sec- 
tion 24b.  We  do  not  think,  however,  that  we  are  required  to  dismiss, 
the  present  appeal  on  the  sole  ground  that  the  question  presented  should 
have  been  brought  here  by  such  a  petition.  "The  decree  below  in  this 
case  was  entered  February  25,  1918.  The  trustee  was  obliged  by  sec- 
tion 25a  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c  541;  30  Stat.  553 
[Comp.  St.  1916,  §  96091)  to  take  his  appeal  within  ten  days,  if  it  was 
to  be  taken  at  all.  A  petition  to  revise,  nowever,  he  may  bring,  accord- 
ing to  the  decisions  in  this  circuit,  at  any  time  within  six  months  after 
the  decree  complained  of.  In  re  Worcester  County,  102  Fed.  808,  42 
C.  C.  A.  637.  We  see  no  reason  why,  under  the  circumstances,  the 
appeal  now  before  us  may  not  be  treated  as  a  petition  to  revise.  The 
question  it  raises  is  a  question  of  law  only.  In  re  Williams'  Estate,  156 
Fed.  934, 84  C.  C.  A.  434;  In  re  Blanchard  Shingle  Co.,  164  Fed.  311, 
90  CCA.  243. 

Let  there  be  a  decree  reversing  the  decree  of  the  District  Court  and 
remanding  the  case  to  that  court  for  further  proceedings  in  accordance 
with  our  opinions  in  this  case  and  in  No.  1302  above  referred  to.  The 
trustee  in  bankruptcy  recovers  his  costs  in  this  court 


PUGET  SOUND  ELECTRIC  BY.  t.  BiATSON. 

(Circnlt  Court  of  Appeals,  Ninth  drcnlt    May  6,  1918.) 

No.  S092. 

L  Appeal  and  Ebbor  ^=1002 — Revhw — Verdict. 

A  verdict  cm  conflicting  evidence  will  not  be  reviewed  on  appeal. 
2.  Appeai,  Aif  d  Error  e=>1060(4) — Harmless  Error — ^Miscowddct  op  Counsel. 

Thoagh  plaintiff's  counsel  was  guilty  of  mlscondnct  In  telling  defend- 
ant's witnecH  that  he  would  have  him  punished  for  perjury.  If  he  testl- 
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fled  fts  he  had  on  a  previous  trial,  yet,  where  the  tritness  did'  not 
change  his  testimony,  and  the  ]ui7  disregarded  ltd  finding  for  plaintiff, 
the  verdict  need  not  be  set  aside  because  of  the  Improper  conduct  of 
pi  aln tiff's  counsel. 

3.  Tbiai,  iS=>295(10) — Iwjxniras  to  Parsenoers — ^Instruction  AsstrvrNO  Facts. 

Where  defendant  asserted  that  plalntUf  was  not  a  passenger  at  the 
time  of  his  injuries,  a  charge  on  the  respective  degrees  of  care  to  be 
exercised  by  passenger -and  carrier  held,  in  view. of  the  remainder  of 
the  charge,  not  to  take  that  contention  from  the  Jury  by  assuming  that 
plaintiff  was  a  passenger. 

4.  Cacrikbs  ®=»321(6)— iNJTJBiBfl  to  ,  Passknokrs — ^Actions — Instkdctions. 

In  an  action  for  injuries  received  when  plaintiff  attempted  to  board 
def^tdant's  car,  where  it  w&s  defendant's  contrition  that  plaintiff  was 
not  accepted  as  a  imssraiger,  and  thrat  car  was  moving  at  the  time,  in- 
struction charging  that  if  defendant  did  not  encourage  plaintiff  to  board 
the  car,  and  he  "flew"  at  the  side  of  the  car,  defendant  only  owed  lilm  the 
duty  to  refrain  from  willfully  injuring  him,  held  not  liDproper  by  reason 
of  the  use  of  the  word  "flew." 

In  Error  to  the  District  Court  of  the  United  States  for  tiie  Southern 
Division  of  the  Western  District  of  Washington;  Edward  E.  Cushman, 
Judge. 

Action  by  Alexander  Matson  against  the  Puget  Sound  Electric  Rail- 
,way.    Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Frank  D.  Oakley,  of  Tacoma,  Wash.,  for  plaintiff  in  error. 
Ralph  Woods  and  Charles  I,.  Wescott,  both  of  Tacoma,  Wash.,  for 
defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Plaintiff  below,  Matson,  was  injured  by  an 
electric  train  operated  by  the  defendant  below.  Matson  recovered  a 
verdict.  He  testified:  That  at  about  11  o'clock  at  night,  when  the  train 
came  into  Pacific  City  bound  for  Tacoma,  it  stopped  an  instant  at  the 
depot  and  let  one  man  off ;  that  he  was  standing  at  the  lower  end  of  the 
depot  when  the  train  came  in  and  stopped ;  that  he  started  to  go  up  to 
board  the  car,  grabbed  the  handhold  with  his  right  hand  and  was 
going  to  step  on  the  car,  when  the  train  started  with  a  jerk,  pulled  him, 
overbalanced  him,  threw  him  around,  and  the  wheel  went  sideways 
"across  his  foot ;  that  he  saw  no  conductor ;  that  when  the  train  stop- 
pted  before  the  accident  he  was  standing  close  to  a  turnstile,  which  was 
at  the  end  of  the  platform  in  front  of  the  station  house ;  that  he  did 
not  run  to  catch  the  car ;  that  the  vestibule  was  open ;  that  he  saw  a 
man  when  he  came  from  the  car,  but  he  could  not  say  what  step  the 
man  got  off  of ;  that  he  passed  the  man  near  the  turnstile ;  that  when 
he  boarded  the  car  the  door  was  opposite  the  door  of  the  depot. 

[  1  ]  There  was  evidence  by  the  defendant  to  the  effect  that  Matson 
was  seen  running  on  the  road  toward  the  depot  about  the  middle  of  the 
street  at  the  time  that  the  train  was  standing  at  the  depot.  But,  at  most, 
there  was  a  conflict  of  evidence,  and  the  verdict  upon  the  facts  will  not 
be  disturbed  by  this  court. 

[2]  The  defendant  asks  reversal  because  of  the  misconduct  of  coun- 
sel for  plaintiff  during  the  trial.    The  defendant  called  a  witness  named 
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ShuH,  who  testified  to  llie  effect  that  just  before  the  accident  he  saw 
Matson  runiiing  in  the  road,  about  the  middle  of  the  street,  toward  the 
depot.  We  quote  from  the  redirect  examination  carried  on  by  counsel 
for  defendant: 

"Q.  Now,  did  yoD  have  a  conversation  this  morning  with  Mr.  Woods  In 
reference  to  what  would  haH>en  to  you  If  yaa  testified  this  morning?  A.  Mr. 
Woods  spoke  to  me  In  the  hall  out  there  this  morning.  Q.  What  did  he  say 
with  refeopenoe  to  your  appearing  here  as  a  witness?  A.  He  said,  If  I  Ued  like 
I  did  the  other  time,  he  would  send  me  to  the  i>enitentlary.  Q.  When  did  he 
tell  you  that?  A.  About  an  hour  ago.  Q.  He  told  you.  If  yon  Ued  like  yon  did 
the  other  time,  he  would  have  you  arrested  for  perjury,  didn't  he?  A.  Xes, 
and  have  me  sent  to  the  penitentiary." 

The  witness  was  then  excused,  and  the  following  colloquy  was  had : 

"The  Court  (addressing  Mr.  Woods);  If  he  Ued  the  other  time,  why  have 
yon  not  had  hlin  arrested  before  this  time? 

"Mr.  Woods:  Your  h<»ior  will  remember  that  In  the  other  trial  (Intw- 
mjited) — 

"Mr.  Oakley :  I  .do  not  think  it  is  necessary  to  have  any  explanation. 

"The  Court:   If  you  made  that  remark  in  good  faith  (Interrupted) — 

"Mr.  Woods:   I  made  that  remark  In  good  faith. 

"The  Court:  Why  didn't  yon  have  him  arrested  when  this  trial  came  off? 
Why  were  you  holding  It  over  him  when  he  was  a  witness  in  this  case? 

"Mr.  Woods:  The  testimony  Is  practically  the  same  now  as  it  was  before, 
that  he  stood  there  50  or  75  feet  away;  he  testified  that  he  recognized  the 
wltnes.'!;  I  understood  the  witness  to  testify  in  the  other  trial  that  he 
Tecoga}xeA  this  man  (interrupted) — 

"The  Court:  I  did  not  ask  yon  to  rehash  this  testimony,  but  If  you  thought 
be  bad  perjured  himself,  and  It  you  were  able  to  prove  It,  It  would  seem  to 
be  your  duty  to  start  that  prosecution,  and  not  try  to  Influence  his  testimony 
in  this  tilal  by  tallying  to  him  about  it 

"Mr.  Woods:  Well,  all  I  want  is  the  truth,  and  I  cannot  see  where  he  Is 
tiling  the  truth. 

"Mr.  Oakley:  It  la  an  attempt  to  Intimidate  a  wltnesa 

"(Defendant  rests.)" 

We  are  of  one  mind  in  condemning  the  conduct  o^  counsel  for  Mat- 
son.  It  was  highly  discreditable,  and  the  authority  of  the  court  might 
with  all  fitness  have  been  invoked  to  punish  in  apprc^riate  manner. 
Savin,  Petitioner,  131  U.  S.  267,  9  Sup.  Ct.  699,  33  L.  Ed.  ISO.  But 
tiiere  is  nothing  to  warrant  the  belief  that  die  witness  was  affected  by 
the  threat  of  counsel.  His  testimony  as  to  the  material  points  in  the 
case  was  positive,  and  directly  in  support  of  the  theory  advanced  by 
defendant.  The  jury  weighed  the  credibility  of  the  witness,  and  evi- 
dently did  not  bdieve  his  statements.  As  no  direct  prejudice  to  the 
rights  of  the  defendant  appears,  we  are  not  prepared  to  say  that  as  a 
matter  of  public  policy  the  District  Court  erred  in  not  setting  aside  the 
verdict  of  the  jury. 

[3]  Error  is  assigned  because  the  court,  in  the  course  of  an  instruc- 
tion explaining  that  it  was  the  duty  of  a  passenger  to  exercise  ordinaiy 
care  for  his  own  safety  when  he  attempts  to  board  a  train,  said : 

"  •  *  •  But  the  passenger,  and  the  plaintiff  in  this  case,  by  the  same 
rule  Is  not  held  to  that  high  degi'ee  of  care  which  the  carrier  was  bound  ta 
nse." 
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It  is  argued  that  by  the  instruction  the  plaintiff  was  to  be  consiekred 
a  passenger,  whereas  defendant  denied  that  he  was  in  such  relationship 
to  it.  But  the  force  of  such  a  contention  is  lost  when  the  whole  in- 
struction is  examined,  for  by  its  terms  the  court  expressly  told  the 
jury  that  before  applying  the  rules  of  degree  of  care  it  was  necessary 
for  them  to  find  that  the  pl^ntiff  had  become  a  passenger,  and  that 
before  he  could  be  considered  a  passenger  he  must  have  either  mounted 
upon  the  train,  or  been  in  such  a  position  that  by  his  conduct  it  was 
shown  that  he  desired  to  board  the  train,  and  that  he  was  either  seen  by 
the  agents  of  the  carrier  operating  the  train,  or  that  his  actions  were 
such  that,  if  they  were  vigilant,  they  should  realize  that  he  desired  to 
take  the  train.  Furthermore,  after  the  court  concluded  its  msun  charge, 
and  defendant  had  excepted  to  the  possible  assumption  by  the  court 
that  the  plaintiff  was  a  passenger,  the  court  said  to  the  jury  that  he 
"did  not  mean  in  any  way  to  intimate  that  the  plaintiff  was  a  passen- 
ger; whether  the  plaintiff  was  a  passenger  or  not,  he  was  bound  to 
exercise  ordinary  care  for  his  own  safety."  We  think  this  removed 
all  chance  of  misunderstanding. 

[4]  The  court  al^so  charged  that  if  the  train  were  moving,  and  the 
vestibule  were  closed,  and  there  was  no  invitation  on  the  part  of  the 
defendant  company  to  encourage  the  plaintiff  in  any  way  to  board  the 
car,  and  he  "flew"  at  the  side  of  the  car,  defendant  did  not  owe  him 
the  exercise  of  ordinary  degree  of  care,  and  only  owed  him  the  duty 
of  refraining  from  willfully  and  purposely  injuring  him.  The  defend- 
ant criticized  the  statement  of  the  court  that,  if  the  plaintiff  "flew"  at 
the  side  of  the  car,  defendant  owed  him  no  duty,  except  as  explained. 
We  cannot  think,  however,  that  there  could  have  been  any  prejudice  to 
the  defendant  by  the  use  of  the  word  "flew."  The  meaning  of -the 
court  was  evidently  that,  if  the  plaintiff  ran  for  the  car  after  the  ves- 
tibule was  closed  and  the  train  was  moving,  the  defendant  carrier  was 
relieved  of  the  obligation  to  exercise  that  degree  of  care  which  was 
imposed  upon  it,  if  he  had  been  a  passenger  seeking  to  board  the  train 
when  it  was  standing  still. 

When  the  whole  charge  of  the  court  is  considered,  we  believe  it 
fairly  stated  the  law,  and  that  none  of  the  assignments  of  error  is 
well  founded.    The  judgment  is  therefore  affirmed. 

Affirmed. 


FIRTH  et  al.  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    May  3,  1918.) 

No.  1606. 

1.  Indictment  and  Infoemation  «=>87(8) — Avebmbnt  of  Tiue. 

An  averment  In  aa  Indictment  that  the  conspiracy  charged  was  formed 

"on  the  day  of  May,  1917,"  held  sufficiently  definite,  where  the 

statute  charged  to  have  been  violated  was  enacted  on  May  18,  1917. 

2.  Conspibact  i&=343(1) — STJFnciENcr  of  Indictment. 

An  Indictment  for  conspiracy  Is  not  bad  for  Indefiniteness,  where  It  al- 
leges the  purpose  of  the  conspiracy,  and  describes  the  precise  methods 
taken  for  carrying  it  out 
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8.  CoKSPDiACT  «=s>33 — ^To  Dkfrattd  United  States — OBSTBTrcrmo  Beoistba- 

TION  VOB  MiLITABT   SeBTIOE — "PUWCTTON   OP  GOVERNMENT." 

A  coasplracy  to  prevent  persons  ot  draft  age  from  rbglstering  as  re- 
qnired  by  law  Is  one  to  defraud  the  United  States  by  obstructing  a  "func- 
tion of  the  government." 

[Bd.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Ser- 
ies, Governmeutal  Function.] 

4.  Conspiracy  «=>48 — To  Pbsvent  Dbabt  Beoistbations — Instbtjctions. 

Instructions,  In  a  prosecution  for  conspiracy  to  defraud  the  United 
States  by  preventing  reglstratloii  of  peiwHis  for  military  service,  ap- 
proved. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  West  Virginia,  at  Huntington;  Benjamin  F.  Kdler, 
Judge. 

Criminal  prosecution  by  the  United  States  againsf  Edwin  Firth, 
Hilton  Bias,  Raymond  Green,  and  Henry  Howes.  Judgment  of  con- 
viction, and  defendants  bring  error.    Affirmed. 

Seymour  Stedman,  of  Chicago,  111.,  for  plaintiffs  in  error. 
Lon  H.  Kelly,  U.  S.  Atty.,  of  Gassaway,  W.  Va. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  SMITH,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.    [1]  The  defendants  were  convicted  under 

an  indictment  charging  conspiracy  "on  day  of  May,   1917, 

*  *  *  to  defraud  the  said  United  States,  by  impairing,  obstruct- 
ing, and  defeating  a  lawful  function  of  the  government  of  the  said 
United  States,  to  wit,  the  registration  for  military  service  of  all  male 
persons  between  the  ages  of  twenty-one  and  thirty,  both  inclusive, 
as  provided  by  the  act  of  Congress  passed  May  18,  1917."  The 
overt  act  charged  was  the  circulation  of  a  printed  circular  in  these 
words : 

"Are  we  facing  a  mlUtarlzed  America?  War  has  beea  declared  without  a 
referendum  vote  of  the  people.  Conscription  has  been  thrust  on  an  unwilling 
people  without  a  referendum.  Will  compulsory  military  service  be  the  next 
questionable  innovation?  We  have  ne\vspaper  talk  about  'Democracy' ;  let  us 
have  It  In  reslll?,  In  our  p<^tical,  social  and  industrial'  relations.  Demand  the 
referendum  on  all  vital  irablic  questions.  Demand  the  repeal  of  the  Con- 
script Act.  West  Virginia  Legislature  is  planning  to  penalize  strikes  during 
war  time.    Oppose  It — Workmen's  Council  of  Defense." 

On  the  circular  was  a  cartoon,  representing  a  German  soldier  and 
a  member  of  Congress  in  grotesque  attitudes,  and  a  citizen  speaking 
to  the  congressman.    Under  the  cartoon  were  the  words : 

"American  Father:  Come  now,  Mr.  Congressman — n<»ie  of  that  for  my  sons.'' 

A  demurrer  to  the  indictment  was  overruled.  The  statute  pro- 
viding for  re^stratiqn  for  military  service  was  enacted  on  May  18, 
1917.  40  Stat.  76,  c.  15.  Obviously  the  defendants  were  informed 
that  they  were  charged  with  formation  of  conspiracy  in  the  month 
of  May  after  the  enactment  of  the  statute,  for  the  indictment  spe- 
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cifically  alleges  that  the  conspiracy  was  formed  in  violation-  of  the 
statute.  Ledbetter  v.  United  Stotes,  170  U.  S.  606-612,  18  Sup.  Ct. 
774,  42  L.  Ed.  1162;  Day  v.  United  States,  229  Fed.  534,  143  C.  C. 
A.  602. 

[2]  The  indictment  is  not  subject  to  the  objection  of  indefinite- 
ness,  for  it  not  only  alleges  conspiracy  to  obstruct  registration  for 
military  service,  but  sets  forth  the  precise  methods  the  defendants 
intended  to  use  to  effect  that  purpose.  Crawford  v.  United  States, 
212  U.  S.  183-192,  29  Sup.  Ct.  260,  53  L.  Ed.  465,  15  Ann.  Cas.  3SG. 

[3]  Counsel  earnestly  argued  that,  since  the  citizens  who  were 
called  to  register  for  military  service  had  not  conunenced  any  serv- 
ice to  the  government,  exhortation  or  persuasion  to  them  not  to  reg- 
ister was  not  an  obstruction  of  a  function  of  the  government.  It  ts 
too  plain  for  argument  that  preparation  for  war  by  registration  for 
military  service  is  as  much  a  function  of  the  government  as  the  ac- 
tual waging  of  war. 

[4]  There  was  sufficient  evidence  of  conspiracy  to  go  to  the 
jury,  and  hence  no  error  was  committed  in  refusing  to  direct  an  ac- 
quittal of  any  of  the  defendants.  Detailed  statement  of  the  anal- 
ysis of  the  evidence  would  be  of  no  value.  The  defendants  worked 
together  in  the  same  shop,  and  all  were  opposed  to  registration  and 
draft  for  military  service.  Printed  circulars  were  placed  by  the  de- 
fendant Firth,  in  the  shop,  tending  to  obstruct  registration  by  induc- 
ing others  to  oppose  it.  The  common  understanding  among  the  de- 
fendants was  that  these  circulars  should  be  distributed  by  all  of  them 
for  the  purpose  for  which  they  were  prepared,  and  there  was  evidence 
that  each  of  the  defendants  did  distribute  some  of  these  circulars. 
It  was  the  province  of  the  jury  to  determine  the  credibility  of  the 
evidence  and  the  inference  to  be  drawn  from  it.  It  was  not  neces- 
sary to  prove  an  expressly  formulated  agreement  to  obstruct  the  reg- 
istration. An  unlawful  combination  may  be  inferred  from  conduct, 
and  the  conduct  of  these  defendants  taken  in  connection  with  their 
admissions  was  sufficient  to  warrant  the  inference  of  guilt. 

Since  the  evidence  on  behalf  of  the  government  consisted,  not  only 
of  circumstances,  but  admissions  of  the  defendants,  the  instruction 
based  on  the  assumption  that  the  evidence  was  entirely  circumstan- 
tial was  properly  refused. 

We  are  unable  to  find  any  language  in  the  charge  expressing  the 
opinion  that  the  distribution  of  the  circulars  set  out  in  the  indictment 
did  obstruct  the  registration.  On  the  contrary,  the  inference  of  pur- 
pose and  effect  to  be  drawn  from  the  evidence  was  in  explicit  lan- 
guage left  to  the  jury. 

Error  is  assigned  in  the  refusal  of  this  instruction : 

"It  is  your  duty  ta  presume  the  defendants  and  each  of  them  Innocent,  and 
this  presumption  you  should  carry  with  you  into  the  Jury  room ;  it  is  an  es- 
suntlnt  principle  of  the  law  of  the  land  and  la  imposed  upon  you  during  your 
deliberation  as  a  jury." 

• 

The  District  Judge  properly  charged  that  the  presumption  of  in- 
nocence continues  only  until  it  is  overcome  by  evidence  which  sat- 
isfies the  jury  of  the  guilt  of  the  accused  beyond  a  reasonable  doubt. 
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Coffin  V.  United  States,  156  U.  S.  432,  15  Sup.  Ct.  394,  39  L.  Ed.  481 ; 
Wilson  V.  United  States,  232  U.  S.  563,  34  Sup.  Ct.  347,  58  L.  Ed. 
728. 

A  careful  examination  of  the  whole  record  discloses  no  error. 

Affirmed. 


WELGH  T.  DANIBLS  et  aL 

(CHrcult  Oourt  of  Appeals,  Eighth  Circuit    July  29,  1918.) 

No.  6068. 

Jttooiceht   «=>828(4) — CoNQi.usivENESd — ^BiciL — StrmcreNCT. 

A  bill  In  federal  court  to  quiet  title  to  land  in  Oklahoma,  which  al- 
leged a  prior  decree  of  the  Oklahoma  circuit  court,  quieting- title  In  de- 
fendant and  determining  the  invalidity  of  the  marriage  under  which 
plaintiff  asserted  title,  was  void  by  reason  of  statutes  of  Arkansas,  in 
which  state  the  marriage  was  celebrated,  held  defective,  and  properly  dis- 
missed ;  there  being  no  showing  that  such  statutes  were  not  put  In  issue 
by  the  pleadings,  or  that  the  decree  of  the  Oklahoma  court  was  not 
based  <«  Its  Intorpretatlcm  thereof! 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Kstrict  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  by  Helen  Welch  against  John  A.  Daniels,  guardian,  and  oth- 
ers. From  a  decree  dismissing  the  suit,  complainant  appeals.  Af- 
firmed. 

Eugene  S.  Quinton,  of  Topeka,  Kan.,  and  George  D.  Rodgers,  of 
Muskogee,  Okl.  (A.  H.  Vance,  of  counsel),  for  appellant. 

A.  C.  Towne,  of  Miami,  Okl.,  W.  H.  Komegay,  of  Vinita,  Okl.,  and 
A.  C.  Wallace,  of  Miami,  Okl.,  for  appellees. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

MUNGER,  District  Judge.  Appellant  brought  suit  to  quiet  her  ti- 
tle to  lands  in  Oklahoma  and  for  an  accounting,  claiming  to  have  an 
interest  in  property  as  the  widow  of  James  Wdch.  The  defendants 
were  the  daughter  of  James  Welch,  his  administrators,  and  the  receiv- 
ers who  had  had  pessession  of  some  of  the  property.  The  court  sus- 
tained a  motion  to  dismiss  the  bill,  and  this  appeal  is  prosecuted  from 
that  order. 

Appellant's  bill  alleged  that  she  was  married  to  James  Welch  in 
Arkansas  on  May  5,  1913,  and  that  he  died  intestate  in  Oklahoma  on 
July  26,  1913.  She  also  alleged  that  the  defendant  daughter  of  James 
Welch  had  brought  suit  against  appellant  about  three  years  before,  in 
the  district  court  of  Ottawa  county,  Okl.,  seeking  to  annul  appellant's 
marriage  to  James  Welch  and  to  quiet  Tier  title  to  these  lands  as  against 
appellant,  and  had  procured  a  decree  by  that  court  finding  that  James 
Welch  did  not  have  sufficient  mental  capacity  to  make  a  marriage  con- 
tract, nor  to  ratify  and  confirm  it  thereafter,  and  finding  that  appellant 
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never  was  the  wife  of  James  Welch,  and  that  the  marriage  was  void, 
and  the  title  to  the  lands  was  quieted  in  the  daughter. 

The  bill  charged  that  this  decree  was  void  because  the  court  was 
without  jurisdiction  to  annul  the  marriage  by  reason  of  certain  statutes 
of  Arkansas  (Kirby's  Digest  1904),  quoted  as  follows: 

"Sec.  6172.  Erery  male  who  shall  have  arrived  at  the  full  age  of  seventeen 
years,  and  every  female  who  shall  have  arrived  at  the  full  age  of  fourteen 
years,  shall  be  capable  in  law  of  contracting  marriage;  U  under  those  aces, 
their  marriages  are  void." 

Also: 

"Sec.  5176.  When  either  of  the  parties  to  a  marriage  shall  be  Incapable, 
from  want  of  age  or  understanding,  of  consenting  to  any  marriage,  or  shEill  be 
incapable  from  physical  cauijes  of  entering  into  the  marriage  state,  or  vrhere 
the  consent  of  either  party  shaU  have  been  obtained  by  force  or  fraud,  the 
marriage  shall  be  void  from  the  time  ite  nullity  shall  be  declared  by  a  court 
of  competent  jurisdiction." 

The  chief  question  in  the  case  is  whether  appellant  was  entitled  to 
relief  against  the  dau^ter  of  James  Welch,  as  appellant  was  not  oth- 
erwise entitled  to  relief  against  the  other  defendants.  The  argument 
of  appellant  concedes  that  the  decree  of  the  Oklahoma  district  court 
conclusively  determines  this  case  against  her,  if  that  court  had  juris- 
diction to  enter  such  a  decree.  The  District  Court  of  Oklahoma  is  a 
court  of  general  jurisdiction  (section  10,  art.  7,  Const,  Okl.),  and  ap- 
pellant makes  no  complaint  of  its  power  to  hear  and  determine  that 
suit,  but  complains  because  the  court  did  not  apply  the  laws  of  Ar- 
kansas, relating  to  annulment  of  marriages,  in  deciding  the  case,  and 
asserts  that  it  had  no  jurisdiction  if  it  did  not  apply  those  statutes. 

Appellant  claims  that  a  proper  construction  of  the  Arkansas  statutes 
prevents  the  annulment  of  a  marriage  except  from  and  after  the  date 
of  the  decree.  Without  conceding  that  the  Oklahoma  court  was  bound 
to  apply  the  Arkansas  statute,  we  do  not  find  it  necessary  to  decide  this, 
the  only  question  presented  by  appellant,  because  it  does  not  arise  on 
the  record.  The  bill  alleged  that  the  suit  in  the  Ottawa  county  dis- 
trict court  was  one  to  annul  the  marriage  and  to  quiet  title  to  these 
lands,  and  it  set  forth  the  findings  of  fact  and  conclusions  of  law  and 
the  decree  entered  by  that  court,  but  it  does  not  appear  from  anything 
alleged  in  the  bill,  that  the  Arkansas  statutes  were  not  made  an  issue 
by  the  pleadings,  nor  that  the  decree  of  the  court  was  not  based  upon 
its  interpretation  and  application  of  those  statutes  to  the  facts  in  the 
case. 

As  the  claim  of  appellant  that  the  decree  was  beyond  the  court's  ju- 
risdiction rests  upon  a  basis  of  fact  that  has  no  foundation  in  the  rec- 
ord, the  decree  will  be  affirmed. 
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BBIDGETON  NAT.  bXnK  v.  WAT. 

In  re  SBBLBY. 

(Carcnlt  Court  of  Appeals,  Fourth  Clrcnit.    May  8,  1918.) 

No.  1631. 

Bankbuptct  ^=3440 — Review — Pkocedubb. 

A  "petition  for  review,"  filed  In  a  District  CJourt  in  a  bankruptcy  pro- 
ceeding, Is  Ineffectual  to  remove  tbe  ease  for  any  purpose  Into  0^  Circuit 
Cburt  of  Appeals. 

Petition  to  Superintend  and  Revise,  in  Matter  of  Law,  Proceed- 
ings of  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Virginia,  at  Norfolk,  in  Bankruptcy;  Edmund  Waddill,  Jr., 
Judge. 

In  the  matter  of  August  Scriber  Seeley,  bankrupt.  Petition  by  the 
Bridgeton  National  Bank  for  review  of  order.  On  motion  by  Luther 
B.  Way,  trustee,  to  strike  cause  from  docket  and  to  dismiss  petition. 
Motion  granted. 

J.  D.  HanTc,  Jr.,  Asst.  Atty.  Gen.,  of  Richmond,  Va.,  for  the  mqr 
tion. 
G.  R.  Swink,  of  Norfolk,  Va.,  opposed. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Juffees. 

KNAPP,  Circuit  Judge.  Within  four  months  prior  to  his  adju- 
dication in  a  voluntary  proceeding,  the  bankrupt  executed  a  deed  of 
trust  on  certain  personal  property  to  secure  two  notes,  amounting  to 
$1,500,  given  by  him  to  one  of  his  creditors  for  a  debt  long  overdue, 
and  on  which  suit  had  been  brought  in  a  state  court.  The  petitioning 
bank  claims  to  have  discounted  these  notes  before  maturity,  in  good 
faith,  and  in  the  ordinary  course  of  business.  After  hearing  the  par- 
ties in  interest,  the  referee  held  that  the  deed  of  trust  was  a  void- 
able preference,  directed  the  trustee  to  administer  the  proceeds  of 
the  property,  which  had  been  sold  in  the  meantime,  "as  unincumbered 
assets  of  tiie  bankrupt,"  and  allowed  the  bank  to  prove  the  notes 
only  as  an  unsecured  claim.  On  March  7,  1918,  the  decision  of  the 
referee  was  "approved  and  affirmed"  by  the  District  Court.  Nine 
days  later,  March  16,  the  bank  filed  in  that  court  a  "petition  for  re- 
view," as  it  is  styled,  which  recites  the  proceedings,  quotes  the  con- 
clusion of  the  court  respecting  the  deed  of  trust,  alleges  that  it  is 
erroneous  in  matter  of  law^  and  asks  that  it  may  be  reviewed  "by 
the  Circuit  Court  of  Appeals  of  the  Fourth  Circuit  of  the  United 
States."  Thereupon  the  District  Court  ordered  a  review  by  this  court 
of  its  order  of  March  7th,  and  directed  the  record  to  be  filed  with  the 
clerk  of  this  court  within  30  days.  No  petition  to  superintend  and 
revise  has  been  filed  in  this  court  as  provided  hy  rule  36  (233  Fed. 
XX,  146  C.  C.  A.  xx),  nor  has  any  appeal  to  this  court  been  taken. 
The  trustee  here  moves  to  strike  the  cause  from  the  docket  and  to 
dismiss  the  petition. 
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There  is  no  need  of  discussicm.  It  is  enough  to  say  that  the  so- 
called  "petition  for  review,"  filed  in  the  court  below,  was  wholly  in- 
effectual to  bring  the  case  into  this  court  for  any  purpose,  and  con- 
sequently there  is  nothing  before  us  for  review.  The  motion  to 
strike  from  the  docket  must  therefore  be  granted,  and  it  will  be  so 
ordered.  Inasmuch,  however,  as  the  time  within  which  an  appeal 
might  be  taken  appears  not  to  have  expired,  the  order  will  be  without 
prejudice  to  the  right  of  appeal  by  the  bank,  if  it  be  so  advised.  Wheth- 
er the  question  sought  to  be  reviewed  can  be  brought  up  by  appeal 
we  do  not  decide. 

Motion  to  strike  cause  from  the  docket  granted. 


EASTERN  TRANSP.  CO.  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    April  2,  1018.) 

.      No.  1598. 

CouucsioR  4=3l53 — Sttit  fob  Damages — ^Review  on  Appeai^ 

Where  the  decree  In  a  suit  for  collision  has  ample  support  In  conttict- 
Ing  evidence,  It  cannot  be  reversed  by  the  appellate  court. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  at  Baltimore ;  John  C.  Rose,  Judge. 

Suit  in  admiralty  for  collision  by  the  Eastern  Transportation  Com- 
pany against  the  United  States.  From  a  decree  for  half  damages, 
libelant  appeals.    Affirmed. 

John  Henry  Skeen,  of  Baltimore,  Md.,  for  appellant 
Samuel  K.  Dennis,  U.  S.  Atly.,  of  Baltimore,  Md. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  Under  statutory  permission  the  East- 
ern Transportation  Company  filed  a  libel  against  the  United  States 
for  damages  to  the  barge  John  T.  Donohue  caused  by  collision  with 
the  United  States  steamer  C-2  off  Smith's  Point,  Chesapeake  Bay. 
After  hearing  very  conflicting  evidence,  the  District  Court  found  as 
a  conclusion  of  fact  that  boA  vessels  were  at  fault,  and  charged  the 
United  States  with  one-half  of  the  damages  to  the  John  T.  Donohue. 
Discussion  of  the  evidence  would  be  of  no  value.  The  conclusion  of 
the  District  Court,  having  ample  support  in  the  evidence,  cannot 
be  reversed  by  this  court. 

Affirmed. 
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BAY  STATE  ST.  EX.  CO.  v.  EUST. 

(Clrcnlt  Oonrt  of  Appeals,  First  Circuit      June  21,  191&) 

No.  134». 

IlASTEB  AND  Sekvant  ®=>356 — Masteb'b  Liabiutt  fob  Injtjbt  to  Sxbvant — 
WoKKMEW's  Compensation  Act. 

Under  Bhode  Island  Workmen's  Compensation  Act,  §  1,  providing  that 
It  shall  not  be  a  defense  "that  the  employe  has  assumed  the  risk  of  the 
Injury,"  It  Is  Immaterial  whether  the  risk  was  assumed  by  acts  of  the 
employ^  or  by  his  contract  of  employment 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Rhode  Island ;  Arthur  L.  Brown,  Judge. 

Action  fit  law  by  Cecelia  Rust  against  Ae  Bay  State  Street  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

William  R.  Harvey,  of  Newport,  R.  I.  (Sheffield  &  Harvey,  of  New- 
port, R.  I.,  on  the  brief),  for  plaintiff  in  error. 
Everett  L.  Walling,  of  Providence,  R.  I.,  for  defendant  in  error. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  HALE, 
District  Judge. 

HALE,  District  Judge.  The  i^aintiff  below  recovered  judgment 
against  the  defend^mt,  under  the  Rhode  Island  Employers'  Liability 
Act  (section  14,  c.  283,  of  the  General  Laws  of  Rhode  Island  1909), 
as  supplemented  by  the  Rhode  Island  Worfctnen's  Compensation  Act 
(chapter  831  of  the  Public  Laws  of  1912),  for  the  death  of  her  husband. 
Harold  H.  Rust,  on  December  11,  1916,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant,  while  in  its  employ  as  a  lineman; 
engaged  in  renewing  wires  on  one  of  its  poles  in  Newport,  R.  I. 

The  railroad  had  not  accepted  the  Workmen's  C<»npensation  Act.      •» 
Section  1  of  that  act  provides  as  follows : 

"In  an  action  to  recover  damages  for  personal  Injury  sustained  by  acci- 
dent by  an  employ^  arising  out  of  and  in  the  course  of  his  employment  or 
for  death  resulting  from  personal  Injury  so  sustained,  It  shall  not  be  a  de- 
fense: (a)  That  tlie  employe  was  negligent;  (b)  that  the  Injury  was  caused  by 
the  negUgnice  of  a  fellow  enq)loye;  (c)  tiiat  tbe  employ^  has  assumed  the 
risk  of  the  Injury." 

The  railroad  contends  that,  although  the  above  statute  applied,  and 
deprived  it  of  the  defense  that  Rust  "had  assumed  the  risk  of  the  in- 
jury," still,  under  its  general  denial,  it  is  entitled  to  rely  upon  a  con- 
tractual assumption  of  the  risk  by  him,  as  opposed  to  a  voluntary  as- 
stunption  of  the  risk ;  that,  upon  the  evidence,  it  appears  that  he  con- 
tractually assumed  the  risk  of  the  dangers  which  caused  his  death; 
and  that,  at  the  end  of  the  testimony,  the  District  Court  should  have 
directed  a  verdict  for"  the  defendant  This  question  is  raised  by  the 
assignments  of  error. 

The  issue  brought  before  the  court  below  was  the  question  of  the 
defendant's  negligence.    The  plaintiff  stated  a  case  of  negligence.    In 
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the  several  counts,  which  we  need  not  recite  in  detail,  it  was  alleged 
by  the  plaintiff  in  substance:  That  on  December  11,  1916,  Rust  was 
a  lineman  on  the  defendant's  electric  railway  in  Newport,  engaged  in 
renewing  wires ;  that  the  defendant  failed  to  meet  its  duty  of  provid- 
ing him  with  a  reasonably  safe  place  to  work ;  that  it  set  nim  to  work 
in  close  proximity  with  electrical  appliances  and  instrumentalities 
which  were  not  reasonably  safe  and  suitable ;  or,  if  safe  and  suitable 
under  some  circumstances,  on  the  morning  in  question  they  were  not 
safely  and  suitably  insulated  so  as  to  protect  the  lineman  from  dan- 
gers of  which  he  was  ignorant  and  of  which  he  was  not  warned ;  that 
the  defendant  was  negligent,  in  that  it  failed  to  insulate  dangerous 
terminals  while  Rust  was  working  on  the  top  of  the  pole  near  sucli 
terminals,  and  in  failing  to  warn  him  of  the  dangerous  condition  of  the 
various  terminals.  The  issue  of  fact  at  the  trial  was  the  question  of 
defendant's  negligence.  The  plaintiff  offered  testimony  tending  to' 
show  that  Rust  was  ordered  upon  a  pole  by  the  defendant's  foreman, 
to  renew  certain  wires ;  that  there  was  on  the  pole  a  pothead  which 
was  the  direct  cause  of  his  death ;  that  this  pothead  was  attached  by 
a  bracket  projecting  outward  from  the  second  cross-arm ;  that  the  pot- 
head was  a  device  for  attaching  overhead  wires  to  certain  other  wires 
which  came  up  the  side  of  the  pole  inside  a  lead  cable;  that  these 
latter  wires  were  not  attached  to  the  overhead  wires,  but  were  con- 
nected in  a  manhole  in  the  sidewalk  to  an  underground  cable  which 
carried  a  high  voltage  and  was  dangerous  to  human  life;  that,  when 
not  so  arranged,  these  wires  did  not  indicate  electrical  dangers.  There 
was  testimony  tending  to  show  that  Rust  did  not  have  knowledge  of 
certain  dangerous  conditions  to  which  he  was  exposed  and  was  not 
warned.  There  was  also  testimony  that  the  potheads  Were  not  of  a 
•reasonably  safe  and  suitable  construction ;  that  they  were  not  properly 
insulated ;  and  that  it  was  not  proper  construction  to  allow  exposed  con- 
tacts to  remain  with  high  voltage  current  running  throu|fh  them,  with- 
out some  means,  in  the  nature  of  a  warning  sign,  to  indicate  that  they 
were  alive. 

The  defendant  offered  testimony  to  show  that  the  potheads  were  of 
the  best  kind  known  to  the  art,  that  they  were  properly  insulated,  th^t 
they  were  kept  in  a  reasonably  safe  and  suitable  condition,  and  that 
there  was  some  warning  given.  On  the  question  of  neghgence  there 
was  conflicting  evidence.  The  railroad  contends  that  there  was  conclu- 
sive evidence  that  its  electrical  system  was  of  approved  construction ; 
that  the  conditions  confronting  Rust  at  the  time  of  the  injury  presented 
obvious  dangers,  which  should  have  become  apparent  to  the  lineman  by 
the  rc.isonable  exercise  of  his  faculties ;  that,  by  his  agreement,  he  con- 
tractually assumed  the  risks  from  which  he  suffered  injury  and  death ; 
that  the  provisions  of  the  Workmen's  Compensation  Act  do  not  apply, 
.'.o  far  as  they  relate  to  the  taking  away  of  this  assumption  of  risk  as  a 
defense,  inasmuch  as  his  contract  of  employment  necessarily  required 
him  to  work  around  obviously  dangerous  apparatus ;  and  that  defend- 
ant is  entitled  to  rely  upon  this  fact  under  its  general  denial. 

The  courts  undoubtedly  recognize  two  ways  by  which  an  employ^ 
may  assume  the  risk  of  the  dangers  arising  in  the  course  of  his  em- 
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plojrment.  He  may  assume  a  risk  by  his  own  acts.  He  may  also  as- 
sume a  risk  which  is  welt  stated  in  Tuttle  v.  Milwaukee  Railway,  122 
U.  S.  189,  195,  7  Sup.  Ct  1166,  30  L.  Ed.  1114,  in  which  case  Jud^e 
Cooley  is  referred  to  as  saying  that,  when  an  employe  engages  in  his 
employxneat,  he  does  so  in  view  of  all  the  incidental  hazards  of  the 
business  when  reasonably  conducted,  and  that  he  and  his  employer, 
when  fixing  the  terms  and-  agreeing  upon  the  compensation,  must 
have  contemplated  these  hazards  as  having  an  immediate  bearing  upon 
their  agreement ;  that  the  employe  well  knows  that  he  will  be  exposed 
to  an  incidental  risk ;  and  that  he  must  be  supposed  to  have  contracted 
that,  as  between  himself  and  the  master,  he  would  run  this  risk. 

In  passing  the  Workmen's  Compensation  Act,  the  Rhode  Island 
Legislature  was  dealing  with  a  matter  of  public  interest,  for  the  pro- 
tection of  a  great  class  of  our  citizens.  Its  legislation  should  not  re- 
ceive a  narrow  construction.  The  Legislature  used  the  plain,  broad 
language  that  in  an  action  to  recover  damages  for  personal  injuries 
sustained  by  accident  by  an  employe,  in  the  course  of  his  employmait, 
it  shall  not  be  a  defense  "that  tiie  employ^  assumed  the  risk  of  the  in- 
jury." The  Legislature  had  before  it  the  well-known  condition  that 
there  are  the  two  ways  which  we  have  mentioned  by  which  an  em- 
ploye may  assume  the  risk  of  injury;  namely,  by  his  acts  and  by  his 
agreements.  Nothing  is  brought  to  our  attention  which  tends  to  the 
conclusion  that  the  Legislature  intended  to  exclude  one  way  of  assum- 
ing risk,  and  to  permit  another.  Nothing  before  us  leads  to  the  in- 
ference that  fhe  Legislature  did  not  intend  to  exclude  the  entire  mat- 
ter of  asstmied  risk,  regardless  of  classifications  as  to  the  different  ways 
by  which  a  risk  may  be  assumed.  The  Legislature  may  well  have  had 
in  mind,  also,  that  the  master's  liability  depends  upon  negligence ;  and 
that  evidence  of  negligence  is  often  directed  to  what  an  employ^  is  do- 
ing under  his  agreement  of  service.  And  it  is  sometimes  of  little 
practical  importance  whether  it  be  found  that  a  certain  risk  is  assumed, 
or  that,  under  the  contractual  relations  existing  between  the  master 
and  the  servant,  no  negligence  is  found  on  the  part  of  the  master. 
This  is  illustrated  in  Ashton  v.  Boston  &  Maine  Railroad,  222  Mass.  65, 
109  N.  E.  820,  L.  R.  A.  1916B,  1281,  which  case  is  relied  on  by  the 
defendant.  In  that  case,  the  Massachusetts  court  had  before  it  a  con- 
dition in  which  the  plaintiff's  intestate  was  a  foreman  in  the  defend- 
ant's employ ;  he  was  skilled  in  electrical  matters ;  he  was  under  the 
duty  of  seeing  whether  the  electric  wires  and  appliances  within  the  elec- 
tric zone  were  in  repair,  and  to  maintain  and  keep  them  in  repair. 
When  injured,  Ashton  was  in  the  performance  of  this  duty.  In  doing 
it  he  was  killed.  The  court  found  that  the  record  did  not  disclose 
any  evidence  of  negligence  on  the  part  of  the  defendant.  That  was 
the  decision  of  the  case.  What  the  court  said  further,  beyond  deciding 
the  case,  it  is  not  necessary  for  us  to  consider.  It  is  clear  that  if  dan- 
gers ordinarily  incident  to  a  business,  when  properly  conducted,  are 
contractually  assumed  or,  standing  alone,  are  not  evidence  upon  which 
a  finding  of  negligence  on  the  part  of  an  employer  could  be  predicated, 
we  are  not  concemedwith  such  a  case.     
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In  the  case  at  bar  nothing  happened  like  the  facts  in  tiie  Ashton  Case. 
Rust  was  a  lineman ;  he  was  not  a  hunter  "for  electrical  trouble ;  he 
was  under  no  duly  to  discover  whether  electrical  appliances  and  in- 
strumentalities were  out  of  repair,  and,  if  so,  to  repair  them;  he  did 
not  go  upon  the  pole  to  see  whether  the  pothead  needed  to  be  repsdred 
or  needed  any  further  insulation;  he  was  there  to  do  his  duty  as  a 
lineman  in  renewing  wires  on  defendant's  poles ;  and  his  injury  was 
not  due  to  a  danger  incident  to  the  business  in  which  he  was  engaged, 
when  such  business  was  reasonably  conducted.  There  was  evidence 
tending  to  show  that  he  met  his  death  by  reason  of  the  failure  of  the 
railroad  to  exercise  the  care  of  a  reasonably  prudent  man  in  providing 
suitable  electrical  apfJiances  and  instrumentalities,  in  keeping  them 
properly  insulated,  and  in  sufficiently  warning  its  employ^.  There  was 
evidence,  also,  to  the  contrary.  All  this  evidence  was  given  to  the  jury 
under  proper  instructions  by  the  court  below.  We  find  no  error  in 
the  action  of  the  District  Court  in  such  submission  of  the  case  to  the 
jury,  and  in  refusing  to  direct  a  verdict  for  the  defendant. 

The  judgment  of  the  EHstrict  Court  is  affirmed,  with  interest;  the 
defendant  in  error  recovers  her  costs  in  this  court 


IiA.  OROSSH  PLOW  CO.  v.  PAGBNSTECHHB. 

(CSrcult  Court  o£  Appeals,  Blt^th  Gircnlt    April  11,  1918.    Behearlng  Denied 

July  8,  191&) 

'  No.  4797. 

1,  Appeai.  jjro  E/BB(A  4=s>866(3) — Rxview — Quesiiohb  Pbebxkikd. 

Wliere  the  court  directed  a  verdict  for  plaintiff,  and  defendant's  motion 
for  directed  verdict  was  unaccompanied  by  any  other  request,  and  neither 
party  requested  that  any  fact  In  Issue  be  submitted  to  the  Jury,  the  only 
question  for  review  by  the  appellate  court  Is  whether,  there  Is  any  evi- 
dence to  support  the  verdict. 

2.  TbiaI'  4=»177 — DiBBonoN  or  Vebdiot — AsotTMsnr. 

Where  each   party   moved   for   a   directed   verdict  In   Its  favor,   the 
court  had  power  to  direct  a  verdict,  notwithstanding  the  case  had  beeu 
partially  argued  to  the  Jury. 
S.  Appeal,  and  Eesbob  ®=»883 — Direction  or  Verdiot — Pbofbiktt. 

Where  defendant  requested  a  directed  verdict  at  the  close  of  plaintiff's 
evidence,   and  again  at  the  close  of  all  of  the  evidence,  It  cannot  oe 
heard  to  say  that  the  case  ought  to  have  gone  to  the  Jury ;  plalntUTs  mo- 
tion for  directed  verdict  having  been  granted. 
4.  PxmciPAi.  AND  Agekt  «=>89(8) — Coiaassioirs — Saixs  Agert. 

In  an  action  for  commissions  claimed  as  a  sales  agent,  evidence  htM  to 
warrant  a  finding  that  the  plaintiff  did  not  agree  to  wait  for  commissions 
until  purchase-money  notes  received  by  defendants  should  be  paid. 

Stone,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  tfie  District 
of  Nebraska ;  Thomas  C.  Munger,  Judge.    . 

Action  by  Louis  Pagenstecher  against  the  La  Crosse  Plow  Company, 
a  corporation.  There  was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

^=9For  otber  cues  see  same  topic  ft  KBT-NUHBKR  in  all  Key-Numbered  Dlgeeta  ft  Indexes 

Digitized  by  CjOOQIC 


LA  OBOS8B  PLOW  CO.  V.  FAGEHSTEOHBB  47 

Charles  H.  Schweizer,  of  La  Crosse,  Wis.  (M.  A.  Hall,  of  Omaha, 
Neb.,  on  the  brief),  for  plaintiff  in  error. 

David  A.  Fitch,  of  Omaha,  Neb.  (Raymond  T.  Coffey  and  Gurley 
&  Fitch,  both  of  Omaha,  Neb.,  on  the  brief),  for  defendant  in  error. 

Before  CARLAND  and  STONE,  Circuit  Judges,  and  RINER,  Dis- 
trict Judge. 

GARLAND,  Circuit  Judge.  Defendant  in  error,  plaintiflF  below, 
sued  the  Plow  Company  to  recover  commissions  claimed  to  be  due 
him  under  a  written  contract  as  sales  agent.  "The  commissions  sued  ■ 
for  were  claimed  on  sales  made  to  one  Howard.  They  consisted  of 
two  items.  The  first  item,  of  $6,621.09,  was  for  sales  for  which  notes 
were  given  by  Howard,  The  second  item,  of  $2,105,  was  for  imple- 
ments sold  to  Howard,  but  taken  back  by  the  Plow  Company.  The 
contract  provided  that  one-half  of  the  conunission  should  be  payable 
"on  receipt  of  and  acceptance  of  order,  balance  when  accounts  are 
paid  or  settled  by  note."  The  sales  were  made  prior  to  November, 
1912,  under  a  contract  dated  November  9,  1910,  and  extended  until 
November,  1912.  That  the  first  item  and  one-half  of  the  second  had 
been  earned  and  were  due  by  November,  1912,  is  not  disputed.  The 
whole  contention  at  the  trial  was  over  the  question  as  to  whether  the 
plaintiff  had  agreed  to  waive  the  payment  of  the  commissions  until  the 
Plow  Company  had  received  payment  from  Howard,  there  being  no 
evidence  that  such  payment  had  been  received  by  the  Plow  Company. 

At  the  close  of  ^1  &e  evidence,  counsel  for  both  parties  moved  the 
court  for  a  directed  verdict.  The  court  denied  the  motion  of  counsel 
for  the  Plow  Company,  and  directed  a  verdict  in  favor  of  plaintiff  for 
the  srnn  of  the  first  item  and  one-half  of  the  second,  with  interest,  less 
$876^95,  the  amount  of  a  counterclaim  pleaded  by  the  Plow  Company, 
which  was  undisputed.  The  Plow  Company  has  removed  the  case 
here  assigning  the  following  errors :  (a)  The  refusal  to  direct  a  ver- 
dict in  its  favor ;  (b)  the  granting  of  die  motion  of  the  plaintiff  for  a 
directed  verdict;  (c)  the  allowance  by  the  court  of  interest  on  plain- 
tiffs demands  thereof  from  December  12,  1912. 

[1]  The  motion  for  a  directed  verdict  on  the  part  of  counsel  for  the 
Plow  CcKnpany  was  unaccompanied  by  any  other  request,  and  neither 
party  requested  that  any  fact  in  issue  be  submitted  to  the  jury.  In  this 
condition  of  the  record  the  only  question  now  open  is  as  to  whether 
there  is  any  evidence  to  support  the  verdict.  Beuttell  v.  Magone,  157 
U.  S.  154,  15  Sup.  Ct.  566,  39  L.  Ed.  654;  Empire  State  Cattle  Co.  et 
aL,  V.  Atchison,  Topeka  &  S.  F.  Ry.  Co.,  147  Fed.  457, 17  C.  C.  A.  601 ; 
Id.,  210  U.  S.  1,  28  Sup.  Ct.  607,  52  L.  Ed.  931,  15  Ann.  Cas.  70; 
Minahan  v.  Grand  Trunk  Western  R.  Co.,  138  Fed.  37,  70  C.  C.  A. 
463 ;  Melton  et  al.  v.  Pensacola  Bank  &  Trust  Co.,  190  Fed.  126,  111  C. 
C.  A.  166;  Farmers'  &  Merchants'  Bank  v.  Maines,  183  Fed.  37,  105 
C.  C.  A.  329;  American  National  Bank  v.  Miller,  185  Fed.  338,  107  C. 
C.  A.  456;  United  States  v.  Two  Baskets,  205  Fed.  37,  123  C.  C.  A; 
310;  In  re  Iron  Clad  Manufacturing  Co.,  197  Fed.  280,  116  C.  C.  A. 
642;  Southern  Pac.  R.  Co.  v.  United  States,  222  Fed.  46,  137  C.  C. 
A.  584;  Breakwater  Co.  v.  Donovan,  218  Fed.  340,  134  C.  C.  A.  148; 
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Allegheny  Valley  Brick  Co.  v.  C.  W.  Raymond  Co.,  219  Fed.  477,  135 
C.  C.  A.  189;  Anderson  v.  Messinger,  158  Fed.  251,  85  C.  C.  A.  468; 
Western  Express  Co.  v.  United  States,  141  Fed.  28,  72  C.  C.  A.  516. 

[2,  3]  The  fact  that  the  case  had  been  partially  argued  to  the  jury 
when  the  court  directed  the  verdict  for  the  plaintiff  does  not  alter  the 
legal  relations  of  the  parties  to  the  record.  The  power  to  direct  a  ver- 
dict existed  at  the  time  the  direction  was  made.  Counsel  for  the  Plow 
Company,  having  requested  the  court  to  direct  a  verdict  at  the  close  of 
the  plaintiff's  evidence  and  again  at  the  close  of  all  the  evidence,  cannot 
be  heard  to  say  that  the  case  ought  to  have  gont  to  the  jury.  That  the 
plaintiff  was  entitled  under  the  contract  to  what  the  court  gave  him  is 
undisputed,  unless  the  evidence  introduced  by  the  Plow  Company, 
tending  to  show  that  the  plaintiff  had  agreed  to  wait  for  the  amount 
due  him  until  the  Plow  Company  had  received  payment  for  the  imple- 
ments sold,  was  so  clear  and  undisputed  that  no  verdict  in  opposition 
thereto  would  be  allowed  to  stand. 

[4]  We  proceed,  then,  to  consider  whether  the  evidence  upon  the 
subject  mentioned  was  undisputed.  In  this  connection  we  quote  the 
following  from  the  brief  of  counsel  for  the  Plow  Company : 

"The  principal  Issiie  of  fact  relied  upon  by  plaintiff  in  error,  and  resting  In 
part  uiwn  oral  testimony  which  was  <lis>puted  by  the  defendant  In  error,  was 
whether  the  latter  had  made  an  agreement  In  respect  to  the  Howard  com- 
missions to  the  effect  that  he  would  wait  for  the  payment  of  the  same  iintil 
the  Howard  notes  were  paid." 

We  agree  with  counsel  for  the  Plow  Company  that  there  was  a  dis- 
puted question  of  fact,  and  a  careful  consideration  of  the  evidence  con- 
vinces that  there  was  evidence  to  sustain  the  verdict.  We  do  not  think 
.  the  court  erred  in  regard  to  the  question  of  interest.  The  debt  on 
which  the  interest  was  allowed  was  the  debt  which  both  parties  agreed 
had  been  earned  December  12,  1912. 

The  judgment  below  is  therefore  affirmed. 

STONE,  Circuit  Judge  (dissenting).  I  am  compelled  to  dissent  from 
the  conclusion  reached  by  the  majority  of  the  court.  To  my  mind  the 
evidence  is  conclusive  that  defendant  in  error  waived  the  present  pay- 
ment of  the  sums  in  suit. 


WILLARD  et  al.  v.  UNION  TOOL  00. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    August  5.  1918.    Rehearing  Denied 
October  30,  1918.)    No.  3131. 

1.  Patents  <S=»90(1) — Anticipation — Prior  Akt, 

Where  two  bona  fide  applications  for  patents  are  pending  at  the 
same  time,  neither  is  prior  in  art  to  the  other. 

2.  Patents  <S=»90(1) — Pwomtt  Between  Patents. 

When  two  patents  for  the  same  Invention  liave  been  issued  to  Independ- 
ent Inreutors,  the  rule  Is  that  the  dates  of  their  inventions  are  (1)  the 
dates  of  the  patents,  (2)  the  dates  of  the  applications,  provided  they  suffi- 
ciently describe  the  Invention,  and  (3)  the  dates  of  actual  redaction  to 
practice. 

3.  Patents  iS=»90(5) — ^Date  of  Invention — Reduction  to  Pbactice. 

In  the  absence  of  other  proof,  the  filing  of  application  for  a  patent  Is 
talcen  to  be  a  reduction  to  practice  of  the  invention. 

^ssFor  other  cues  see  same  topic  &  KEY-NUMBER  In  all  Key-Nun^bered  Digests  b  Indexes 
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4.  Patents  *=»91Cl)— PBioEirr  Between  Patents — Bdbdbn  and  IIbabubb  of 
Proof. 

As  between  rival  Inventors  whose  ai>plIcattons  are  .pending  at  ttae  same 
time,  the  burden  Is  on  him  whose  application  Is  second  to  show  that  na 
was  first  to  rednce  the  Invention  to  practice. 

6.  Patents  «=»91(3)T-PHioaiTY  Between  Patents — ^Meabttbe  or  Proof. 

In  a  contest  between  rival  inventors  for  priority  of  Invention,  their  ap- 
plications being  pending  at  the  same  time  and  both  Inventors  having  re- 
duced thrfr  conceptions  to  practice,  the  one  whose  application  is  second. 
In  sustaining  the  burden  of  proving  that  he  was  the  first  to  reduce  the 
invention  to  practice,  Is  required  to  establish  his  priority  only  by  fair  pre- 
ponderance of  evidence  and  not  by  proof  conclusive  in  character  or  beyond 
a  reasonable  doubt 

6.  Patents  <8=>26(1) — ^Vaudht — Combinations. 

The  mere  fact  that  human  agency  intervenes  In  an  operation  does  not 
render  a  combination  unpatentable,  nor  is  it  necessary  that  the  action  of 
the  elements  be  simultaneous,  nor  that  one  of  the  elements  shall  so  enter 
Into  the  combination  as  to  change  the  action  of  the  others;  but  it  is 
sufilclent  If  there  be  some  Joint  operation  of  the  elements  producing  a  re- 
sult dne  to  their  co-operative  action. 

7.  Patents  <&=»26(2) — "Combination" — New  BE8ni.T. 

To  constitute  a  patentable  "combination,"  the  result  Itself  need  not  be 
new,  but  it  is  sufficient  If  an  old  result  be  produced  in  a  more  facile, 
economical,  or  efficient  way. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  ComUnatlon.] 

8.  Patents  «=>328 — ^Vauditt  and  Intbinqement — Well-Bobino  Afpabatus. 

The  Wlllard  and  Wilcox  patent.  No.  1,064,270,  for  a  well-boring  appara- 
tus, claims  6,  7,  8,  and  9,  held  not  anticipated,  valid,  and  infringed.    Claims 
1,  2,  8,  4,  and  5  for  combinations  held  invalid  as  not  for  trne  combinations 
In  a  unitary  structure. 
0.  PATERTB  «=>25 — AOGKEOATION — Dbtaohkd  Pabis. 

A  well-boring  apparatus  pat«it,  for  combination  of  a  drive  bushing  de-  . 
vice  for  rotating  the  string,  with  "slips"  for  holding  the  string  In  posi- 
tion while  removing  or  restoring  It,  the  slips  being  removable  by  hand 
when  not  in  use,  held  a  mere  aggregation,  and  not  a  comt>ination,  since 
the  manual  use  of  a  tool  or  an  unattached  movable  device  cannot  be 
made  an  element  of  a  cMnbination  claim. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Edward  E.  Cush- 
man.  Judge. 

Suit  in  equity  by  Arthur  G.  Willard  and  William  W.  Wilson  against 
the  Union  Tool  Company.  Decree  for  defendant,  and  complainants 
appeal.    Reversed  in  part  and  affirmed  in  part 

Raymond  Ives  Blakeslee,  of  Los  Angeles,  Cal.,  for  appellants. 
Frederick  S.  Lyon,  of  Los  Angeles,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  appeal  in  this  case  involves  the 
decrees  of  the  court  below  in  two  suits  for  infringements  of  pat- 
ents, namely,  Willard  and  Wilson  against  the  Union  Tool  Company, 
and  the  same  plaintiffs  against  the  Oil  Well  Supply  Company  and  R. 
H.  Herron.  Both  suits  are  upon  patent  No.  1,064,270  issued  to  Wil- 
lard and  Wilcox  on  June  10,  1913,  on  an  application  filed  March  11, 
1912.  Submitted  with  these  cases  in  the  court  below  was  the  case 
of  Griffin  et  al.  v.  Wilson  et  al.,  upon  patent  No.  1,067,330,  issued 
253  F.— 4 
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July  15,  1913,  to  T.  J.  Griffin,  on  his  application  which  was  filed  Oc- 
tober 5,  1911.  Frgm  the  decree  in  the  latter  case  which  held  the  Grif- 
fin patent  void  as  anticipated  by  the  prior  art,  no  appeal  has  been 
taken. 

The  appellants'  patent  is  for  a  well-boring  apparatus,  and  relates 
to  well  borers  which  are  provided  with  rotary  tops  whereby  the  ro- 
tation of  the  boring  tool  and  the  string  of  pipe  sections  extending 
from  the  same  is  caused ;  the  rig  being  employed  in  raising  and  low- 
ering the  boring  tool  and  string  in  performing  the  operations  inci- 
dent to  drilling.  The  patent  contains  two  general  groups  of  claims. 
The  second  group,  which  embraces  claims  6,  7,  8,  and  9,  will  be  first 
considered.  The  nature  of  those  claims  is  fairly  represented  by  claim 
6,  which  is  as  follows : 

"In  Improvements  of  the  diameter  disclosed,  the  combination  with  a  rotary 
table  and  a  well-boring  string;  of  a  bushing  fitting  within  the  table  and 
formed  to  surround  and  grip  the  string  and  impart  rotation  from  the  table 
tberoto ;  and  a  member  upon  the  string  formed  and  disposed  in  a  position  to 
engage  with  said  bushing  and  withdraw  the  same  from  the  table  upon  the 
elevation  of  of  the  string." 

The  court  below  found  that  all  of  this  combination  was  covered 
by  the  patent  to  Griffin  of  July  15,  1913,  except  the  last  element,  the 
"member  upon  the  string  formed  and  disposed  in  position  to  engage 
with  said  bushing  and  withdraw  the  same  from  the  table  upon  the 
elevation  of  the  string,"  and  held  that,  although  that  element  was  • 
not  mentioned  or  claimed  in  the  Griffin  patent,  it  was  plainly  disclos- 
ed therein,  and  that  Griffin  had  the  conception  of  all  the  claims  in- 
volved in  the  patent  in  suit  at  the  time  of  the  filing  of  his  application 
which  was  prior  to  the  application  for  the  appellants'  patent,  and  that 
the  presvunption  arose  therefrom  that  Griffin  had  then  reduced  the 
same  to  practice,  and  held  that  where  the  contest  is  between  a  pat- 
entee or  his  successors  in  interest  and  another  person,  or  his  succes- 
sors in  interest,  and  such  other  person  has  been  shown  to  have  re- 
duced to  practice  the  combination  claimed  prior  to  the  filing  date  of 
the  application  of  the  patentee,  the  burden  rests  upon  those  suing  un- 
der the  patent  to  show  a  reduction  to  practice  prior  to  that  of  the 
alleged  infringer,  and  that,  since  such  reduction  to  practice  was  not 
Shown  by  the  high  degree  of  proof  required,  it  followed  that  the 
claims  of  the  Willard  and  Wilcox  patent  were  void.  In  brief,  the  po- 
sition of  the  trial  court  was,  not  that  the  combination  described  in 
the  appellants'  patent  did  not  involve  invention  and  was  not  patent- 
able, but  that  Willard  and  Wilcox  were  not  the  first  inventors  there- 
of, and  that,  since  Griffin  made  no  claim  for  that  element  of  the  com- 
bination which  would  have  rendered  his  invention  patentable,  he 
thereby  relinquished  the  combination  to  the  public,  and  all  were  free 
thereafter  to  use  it. 

The  contest  here  does  not  arise  between  two  rival  patentees.  It 
is  not  between  the  owners  of  the  patent  to  Willard  and  Wilcox,  and  a 
manufacturer  under  the  Griffin  patent.  It  is  between  the  owners  of 
the  former  patent  and  persons  who  are  admittedly  infringers  if  the 
claims  of  that  patent  are  sustainable.  It  is  not  claimed  that  Willard 
and  Wilcox  got  from  Griffin  the  idea  of  their  combination,  or  that 
they  were  not  original  inventors  of  the  same. 
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[1]  The  contention  is  that  inasmuch  as  Griffin's  application  for 
patent  was  prior  in  time  and  therein  the  combination  was  described, 
although  one  of  its  elements  was  not  claimed  as  part  of  the  inven- 
ticMi,  it  follows  that  Willard  and  Wilcox  were  not  the  inventors  of 
the  combination.  If  it  be  assumed  that  the  Griffin  invention  covers 
the  combination  here  in  question,  we  have  the  situation  of  two  in- 
dependent inventors  whose  applications  were  pending  at  the  same 
time,  both  of  whom,  in  the  absence  of  proof  to  the  contrary,  will  be 
presumed  to  be  original  inventors.  Where  two  bona  fide  applica- 
tions are  pending  at>the  same  time,  neither  is  prior  in  art  to  the  oth- 
er, for  neither  can  know  of  the  contents  of  the  other's  confidential 
cammunicatim  on  file  in  the  Patent  Office.  Mergenthaler  Linotype 
Co.  V.  International  Typesetting  Mach.  Co.  (D.  C.)  229  Fed.  168. 

{2, 3]  When  two  patents  for  the  same  invention  have  been  issued 
to  independent  inventors,  the  rule  is  that  the  dates  of  their  inventions 
are:  (1)  The  date  of  the  patents;  (2)  the  dates  of  the  applications, 
provided  the  application  sufficiently  describes  the  invention;  and  (3) 
the  dates  of  actual  reduction  to  practice.  In  the  absence  of  other 
proof,  the  filing  of  the  application  is  taken  to  be  a  constructive  reduc- 
tion to  practice.  In  Kearney  v.  Lehigh  Valley  R.  Co.  (C  C.)  32  Fed. 
321,  322.  Mr.  Justice  Bradley  said: 

"nie  date  of  the  application,  tf  it  describes  tbe  Invention  sofflclently,  is  ooo- 
dnalTe  evidence  that  the  Invention  was  made  prior  to  such  data" 

[4,  5]  The  date  of  the  Willard  and  Wilcox  patent  was  prior  to 
that  of  Griffin,  but  the  tetter's  application  was  first  in  time.  There 
was  no  evidence  that  the  Griffin  invention  was  ever  reduced  to  prac- 
tice otherwise  than  by  the  filing  of  his  application.  There  was  evi- 
dence that  the  Willard  and  Wilcox  invention  was  reduced  to  practice 
prior  to  the  date  of  Griffin's  application;  but  the  court  below  held 
that  the  evidence  was  not  of  that  high  degree  which  was  required, 
and  applied  the  rule  which  the  appellee  herein  contends  for,  that  the 
evidence  must  be  of  that  conclusive  character  which  is  required  to 
establish  the  defense  of  anticipation  or  of  prior  public  use,  to  which 
contention  the  appellee  cites  authorities  which  hold  that  in  suits  for 
infringement  of  patents  the  defense  of  anticipation  or  prior  use  must 
be  established  by  proof,  dear,  positive,  and  imequivocal,  and  that 
nothing  must  be  left  to  speculation  or  conjecture.  We  cannot  agree 
that  the  rule  is  applicable  here.  We  think  the  rule  to  be  applied  is 
that  which  goyems  contests  between  rival  inventors  for  priority  of 
invention  whose  applications  are  pending  at  the  same  time,  which  is 
that,  where  both  mventors  have  reduced  their  conceptions  to  prac- 
tice, the  burden  of  proof  is  on  him  whose  application  is  second  to 
show  that  he  was  the  first  to  reduce  the  invention  to  practice,  and  that 
in  sustaining  such  burden  he  is  controlled  by  the  ordinary  rules  of 
courts  of  law  with  respect  to  the  burden  of  proof,  and  is  required 
to  establish  his  priority  only  by  a  fair  preponderance  of  the  evidence, 
and  not  by  proof  conclusive  in  character,  or  beyond  a  reasonable 
doubt  Wurts  v.  Harrington,  79  O.  G.  337,  10  App.  D.  C.  149;  Sundh 
Electric  Co.  v.  Interborough  Rapid  Transit  Co.,  198  Fed.  94,  117 
C.  C.  A.  280;  Evans  v.  Associated  Automatic  Sprinkler  Co.,  241  Fed. 
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252,  154  C.  C.  A.  172;  Automatic  Sprinkler  Co.  v.  Walworth  Mfg. 
Co.  (a  C.)  60  Fed.  605. 

On  behalf  of  the  appellants,  testimony  was  introduced  to  show  that 
in  the  summer  of  1911  the  Wilson  &  Willard  Manufacturing  Com- 
pany, for  the  appellants,  had  manufactured  and  sold  devices  which  em- 
bodied all  the  features  of  the  second  group  of  the  claims  of  their  pat- 
ent. The  witness  Madsen,  owner  of  the  Madsen  Iron  Works,  made  the 
castings  for  those  devices,  and  he  testified  that  they  were  made  of 
such  diameter  that  the  collar  on  the  pipe  would  lift  the  bushing  when 
the  stem  was  raised  into  the  derrick.  He  produced  copies  of  invoices 
of  castings  which  he  made  at  different  periods  between  May  and  Sep- 
tember of  that  year.  He  testified  that  the  first  devices  made  were  not 
so  constructed  that  the  bushing  would  be  lifted  when  the  stem  was 
raised,  but  that  during  the  summer  the  change  was  made,  and  he  was 
positive  that  it  occurred  before  September,  because  on  the  1st  of  Sep- 
tember he  changed  his  place  of  business,  and  in  his  memory  he  associ- 
ated the  making  of  the  devices  with  his  former  place  of  business.  .E.  C. 
Wilson,  the  president  of  the  Wilson  &  Willard  Manufacturing  Com- 
pany, testified  that  one  of  the  devices  was  so  made  in  the  summer  of 
1911,  and  that  early  in  the  summer  it  was  installed  and  in  operation  by 
the  Pacific  Light  &  Power  Company  in  the  Salt  Lake  cmI  field  west  of 
Los  Angeles,  under  the  superintendence  of  M.  L.  Thorn,  and  that  he 
saw  it  there  in  use.  It  was  in  evidence  that,  at  the  time  of  taking  the 
testimony  in  the  case,  Thorn  was  snowbound  and  inaccessible  in  the 
mountains  of  Nevada,  and  that,  while  the  case  was  under  submission, 
the  appellants  made  application  for  leave  to  take  his  testimony,  pre- 
senting his  affidavit  in  which  he  deposed  that  in  the  summer  of  1911, 
and  prior  to  September  he  as  such  supe^rintendent  purchased  from  the 
appellants  and  used  the  rotary  well-drilling  outfit,  with  a  drive  bush- 
ing, and  that  the  drive  bushing  of  that  outfit  was  directly  engaged  and 
withdrawn  by  the  collar  upon  the  elevation  of  the  drive  stem.  The 
application  viras  denied  for  want  of  diligence,  and  because  the  offered 
testimony  was  cumulative.  W.  W.  Wilson,  vice  president  of  the  Wil- 
son &  Willard  Manufacturing  Company,  testified  that  in  August,  1911, 
he  saw  in  use,  under  the  superintendence  of  M.  L.  Thorn,  a  rotary  rig 
containing  the  appellants'  combination.  Charles  E.  Wilcox,  salesman 
for  the  Wilson  &  Willard  Manufacturing  Company,  and  one  of  the 
patentees,  testified  that  he  saw  the  device  in  operation  by  the  Pacific 
Light  &  Power  Company  in  the  spring  or  summer  of  1911,  and  that 
it  was  furnished  by  the  Wilson  &  Willard  Manufacturing  Company. 
Arthur  G.  Willard,  the  other  patentee,  testified  that  the  change  in 
the  diameter  of  the  hushing  so  as  to  permit  it  to  engage  the  collar  on 
the  stem  was  made  at  his  direction  at  the  instance  of  Wilcox  from 
drawings  produced  by  him,  and  that  the  first  device  so  made  was  con- 
structed by  the  Madsen  Iron  Works  in  July,  1911.  There  was  no  con- 
tradiction of  any  of  this  testimony,  and  it  was  sufficient  we  think  to, sus- 
tain the  burden  of  proof  and  to  show  that  the  Willard  and  Wilcox  in- 
vention was  reduced  to  practice  two  or  three  months  before  the  date  of 
the  Griffin  application  for  patent. 

Turning  to  the  other  group  of  claims,  we  find  that  they  are  founded 
on  a  combination  of  the  drive  bushing  device  with  certain  devices  called 
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"slips,"  which  are  employed  for  temporarily  gripping  the  string  and 
holding  it  suspended  at  any  particular  point  of  elevation.  The  slips  are 
used  in  the  operation  of  removing  the  string  from  the  well  and  in  the 
operation  of  restoring  it  thereto.  The  purpose  is  to  hold  the  string  firm- 
ly in  place  in  order  to  permit  its  disjunction  piece  by  piece,  or  the 
reconstruction  of  the  same  in  a  similar  manner.  In  that  operation  the 
bushing  device  suspended  on  a  collar  of  the  stem  is  raised  into  the  der- 
rick, *leaving  in  the  rotating  table  an  inverted  conical  space,  in  which 
space  the  slips  are  placed  by  hand  around  the  suspended  string.  The 
slips  are  adapted  when  in  position  to  form  a  cylindrical  opening  slightly 
less  than  the  outside  surface  of  the  pipe.  The  inner  faces  of  the  slips 
are  cut  with  transverse  serrations  adapted  to  grip  the  outer  surface  of 
the  pipe  and  therdjy  support  the  weight  of  the  suspended  string.  The 
combination  claims  are  fairly  presented  in  claim  2,  which  is  as  follows : 
"ImproTements  of  tbe  character  cUflclosea  comprising  In  comblnatloiD  with 
a  rotary  table,  a  plurality  of  means  of  operative  connection  betwe«L  tbe  some 
and  a  string  and  'each  formetl  for  separate  application  to  the  table  In  sub- 
stitution for  the  other,  there  being  Interlocking  means  effective  between  one 
of  said  means  of  operative  connection  and  Hie  table  whereby  the  string  may  be 
rotated  upon  rotation  of  the  table ;  the  other  of  said  means  of  operative  con- 
nection being  formed  and  adapted  to  ooact  throogfa  tbe  table  and  with  slips 
to  sustain  £he  weight  of  the  string." 

The  combination  claims  were  held  void  by  the  Court  below  on  the 
ground  that  they  present  an  aggregation  and  not  a  patentable  combina- 
tion.   Said  the  court: 

"When  the  slips  or  wedges  are  rcHuoved  from  the  opening  to  allow  the  sub- 
stitution of  the  drive  bushing  or  nut,  they  are  removed  by  hand  and  laid 
a^de,  here  or  there ;  far  or  near,  as  chance  and  the  inclination  of  the  operator 
may  determine,  leaving  them,  for  the  time,  to  be  a  part  neither  of  this  or  any 
other  machine,  becoming  a  separate  tool  to  be  gone  in  search  of  when  again 
needed,  recovered,  returned,  and  again  placed  by  hand  in  tbe  opening  before 
assuming  any  relation  to  the  rest  of  the  machine." 

And  the  court  held  that  the  mere  fact  that  the  opening  in  the  table 
may  be  formed  to  accommodate  in  succession  both  the  drive  bushing 
for  rotating  the  string,  and  the  slips  for  hauling  it  up,  does  not  render 
the  table,  the  stem,  the  drive  bushing,  or  the  slips  any  part  of  one 
combination. 

[I,  7]  As  we  read  the  letters  patent,  the  invention  claimed  is  a 
combination  of  elements  to  be  used  in  connection  with  a  rotary  well- 
drilling  apparatus,  to  facilitate  changing  from  the  operation  of  drilling 
to  the  operation  of  removing  the  drill  string  from  the  well,  and  vice 
versa,  and  its  function  is  fvilfilled  in  the  accomplishment  of  those  re- 
sults. The  actual  drilling  of  a  well  is  only  incidental,  and  is  a  func- 
tion aside  from  that  of  the  combination.  It  is  not  therefore  a  com- 
bination of  a  rotary  boring  device  with  a  device  for  holding  the  bor- 
ing pipe  in  position  for  disintegration  or  reconstruction,  but  it  is  a  com- 
Unation  of  certain  features  only  of  a  boring  device  with  a  device  for 
holding  the  same  in  position  for  a  designated  purpose.  The  mere 
fact  that  human  agency  intervenes  in  an  operation  does  not  render 
a  combination  unpatentable.  Nor  is  it  necessary  that  the  action  of  the 
elements  be  simultaneous.  Pelton  Waterwheel  Co.  v.  Doble,  190  Fed. 
760,  111  C.  C.  A.  488;  Burdett-Rowntree  Mfg.  Co.  v.  Standard  Plung- 
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er  E.  Co.  (C.  C.)  196  Fed.  43;  Novelty  Glass  Mfg.  Co.  v.  Brookfield, 
170  Fed.  946,  95  C.  C.  A.  516;  Krell  Auto  Grand  Piano  Co.  v.  Story 
&  Claric  Co.,  207  Fed.  9^,  125  C.  C.  A.  394.  Nor  is  it  necessary 
that  (Mie  of  the  constituent  elements  shall  so  enter  into  the  combination 
as  to  change  the  action  of  the  others.  International  Mausoleum  Co.  v. 
Sievert,  213  Fed,  225,  129  C.  C.  A.  569.  It  is  sufficient  if  there  be 
some  joint  operation  performed  by  the  elements  producing  a  result 
due  to  their  co-operative  action.  Natiwial  Cash  Register  Co.  v.  Ameri- 
can Cash  Register  Co.,  53  Fed.  367,  3  C.  C.  A.  559 ;  Toledo  Comput- 
ing Scale  Co.  v.  Moneyweight  Scale  Co.  (C.  C.)  178  Fed.  557;  New 
York  Scaffolding  Co.  v.  Whitney,  224  Fed.  452,  140  C.  C  A.  138; 
Ohmcr  Fare  Register  Co.  v.  Ohmer,  238  Fed.  182,  151  C.  C.  A.  258. 
And  the  result  itself  need  not  bie  new.  It  is  sufficient  if  an  old  result 
be  produced  in  a  more  "facile,  economical,  or  efficient  way."  New 
York  Scaffolding  Co.  v.  Whitney,  supra;  Pelton  Waterwheel  Co.  v. 
Doble,  supta. 

[8,  9]  But  the  difficulty  in  the  way  of  sustaining  the  appellants' 
claims  is  that  they  do  not  exhibit  a  true  combination.  Under  the  patent 
laws  protection  is  afforded  to  an  invention  or  improvement  of  an  art, 
machine,  manufacture,  or  composition  of  matter.  In  Yale  &  Greenieaf 
Maniifacturing  Co.  v.  North,  5  Blatchf.  455,  Fed.  Cas.  No.  18,123, 
Judge  Shipman  said: 

"A  combinatioii  In  mechanism  mast  consist  of  distinct  meclianical  parts, 
having  some  relation  to  each  other,  and  each  having  some  function  in  the 
organism." 

Says  Robinson,  section  153: 

"A  combination  is  an  instrument  or  operation  formed  by  uniting  two  or 
more  subordinate  instrtmients  or  operations  in  a  new  idea  of  means." 

Here  the  elements  are  not  contained  in  a  unitary  structure,  and  the 
instrument  is  not  formed  by  uniting  two  or  more  subordinate  instru- 
ments. The  device  for  holding  the  pipe  string  in  position  is  a  detached 
instrument  which  is  no  part  of  a  machine  or  manufacture.  The  man- 
ual use  of  a  tool  or  an  unattached  movable  device  cannot,  we  think, 
be  made  an  element  of  a  combination  claim. 

The  decree  as  to  claims  1,  2,  3,  4,  and  5  is  affirmed.  As  to  the  other 
claims,  the  decree  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 


LIQUID  CARBONIC  CO.  et  al.  ▼.  GILCHHIST  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circait     January  2,  1918.     Rehearing 

Denied  March  11,  1918.     On  Petition  for  ModiflcaUon,  May  1,  101&) 

No.  2504. 

1,  Patents  «=>26(2) — Vaudiit— "Invention." 

While  one  who,  by  enlarging  the  size  of  a  patented  article,  makes  it 
suitable  for  a  new  use,  is  not  entitled  to  a  patent,  yet,  where  the  Inventor 
combines  a  new  element  with  the  old  device,  whereby  a  new  and  useful 
result  Iq  obtained,  there  Is  "Invention,"  which  is  patentable. 

[Ed.  Note.-.-For  other  definitions,  see  Words  and  Phrases,  Ilrst  and 
Second  Series,  Invention.] 

Cs>For  oUier  cases  see  Bame  topic  A  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indrxes 
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2.  PATEirrs  €=>328 — ^Validitt — Infrinoeueitt. 

Tlie  Bermnn  patent.  No.  962,300,  for  a  dispensing  appnratns  for  use  at 
bars  and  soda  fonntalns,  to  contain  straws  for  drinking  purposes,  fccW 
valid  and  infringed  as  to  claim  2,  though  Invalid  as  to  claim  L 

On  Petition  for  Modification. 
S.  Patents  €=3325 — ^Bxcessive  Claim — Di8ci.aimbb — Costs. 

Where,  through  Inadvertence,  etc.,  a  patentee  has  claimed  that  of 
which  Mb  was  not  the  first  inventor,  he  cannot,  under  Rev.  St.  §  4922 
(Comp.  St  1916,  8  9468),  recover  costs  for  Infringement  of  the  valid  por- 
tion of  the  patent,  where  his  disclaimer  was  not  filed  prior  to  the  be- 
ginning of  suit. 
4.  Patents  «=»156 — ^Excessive  Ci.aim8 — ^Xnitiiiigbment— Disoiaimee. 

Under  Rev.  St  {§  4917,  4022  (Comp.  St  1916,  {§  9462,  9468),  where  a 
patentee  through  inadvertence,  etc.,  claimed  that  of  which  he  was  not 
the  original  discoverer,  but  a  disclaimer  was  not  filed  before  suit,  no 
recovery  by  the  patentee  for  infringement  of  the  valid  portion  of  the 
patent  can  be  allowed,  unless  disclaimer  be  filed  within  a  reasonable 
time. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  by  the  Gilchrist  Company  against  the  Liquid  Carbonic  Company 
and  Wjlli^m  J.  Eisenhardt.  From  a  decree  for  complainant,  defend- 
ants appeal    Reversed,  with  directions. 

The  patent  involved  is  for  a  straw  dispensing  device 
for  use  at  bars,  soda  foui^talns,  and  the  like,  to  contain 
straws  used  for  drinking  purposes,  so  that  customers 
may  take  some  therefrom,  leaving  the  rest  covered  and 
protected.  A  patent  therefor,  No.  K2,S0O,  was  issued  to 
Berman  June  21,  ISIO.  The  device  is  shovm  In  patent 
Fig.  L 

C  Is  the  plate  or  straw  holder,  attached  In  its  center, 
to  rod  B,  which,  by  grasping  the  handle  H,  Is  moved  up 
or  down  within  the  outer  cylinder  A.    Cover  M  Is  attad^- 
ed  to  the  upper  part  of  the  rod  just  below  the  handle,  so 
that,  when  the  holder  C  Is  lowered  to  the  bottom  of  the 
cylinder,  the  cover  engages  the  top  of  the  cylinder,  clos- 
ing It  to  air,  dust,  flies,  etc.    Indentations  P  In  the  cylin- 
der arrest  at  the  proper  point  the  upward  movement  of 
the  plate  or  holder.     When  the  handle  is  raised,  the 
straws  88  are  placed  in  the  cylinder,  resting  on  the  plate 
or  holder.    They  naturally  spread  out  at  the  top  and  ar- 
range themselves  In  spiral  form,  as  shown  In  Fig.  1. 
Releasing  tire  handle,  the  h6lder  drops,  and  with  It  the 
straws,  which  in  descending  contract  together  In  the  cyl- 
inder, 4nd  when  they  reach  the  bottom  are  wholly  con- 
tained within  it;  the  cover  closing  over  the  top.    When 
it  is  desired  to  use  a  straw,  the  customer  or  the  attendant  at  the  bar  lifts  the 
handle,  and  when  high  enough  the  straws  spread  out  as  shown,  one  or  more 
are  withdrawn,  and  the  handle  released,  whereupon  the  straws  again  drop 
Into  the  cylinder  as  before. 

The  two  claims  of  the  patent  are  alleged  to  be  Infringed.    They  are: 

"1.  In  a  dispensing  apparatus,  an  outer  cylinder  having  a  perforation  In  Us 
bottom,  a  carrier  comprising  a  central  rod,  a  lower  plate  arranged  to  fit  within 
said  outer  cylinder,  an  upper  plate  secured  to  said  rod  and  constituting  a 
cover  for  said  outer  cylinder,  and  an  integral  handle  projecting  upwardly 
from  said  cover. 
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"2.  In  a  straw  dispensing  device,  on  outer  cylinder,  a  carrier  comprising  a 
central  rod,  a  lower  plate  arranged  to  fit  within  said  cylinder  secured  to  said 
rod  and  constituting  a  support  for  tlie  straws,  an  upper  plate  secured  to  said 
rod  and  constituting  a  cover  for  said  cylinder,  an  upwardly  projecting  bandle 
for  said  cover,  and  means  carried  by  said  outer  cylinder  for  limiting  tlio 
movement  of  the  carrier." 

The  defense  is  invalidity  of  the  patent,  on  the  prior  art,  and  noninfringe- 
ment. The  District  Court  found  both  claims  valid  and  Infringed,  and  decreed 
accordingly.  , 

George  P.  Fisher,  of  Chicago,  III.,  for  appellants. 
Fred  Gerlach,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1,  2]  The  nearest  citation  in  the  prior  art,  and  the  one  mainly  relied 
on  for  reversal,  is  Mclntyre,  No,  629,586,  1899.  It  assumes  to  be  in 
the  "box  or  case"  art,  and  to  relate  more  particularly  to  boxes  "adapt- 
ed to  receive  and  hold  pencils,  penholders,  rules,"  etc.  Fig.  2  of  that 
patent  shows  the  device. 

The  rod  B  is  connected  with  the  top  C,  which  serves  also 
the  purpose  of  a  handle  to  grasp  it,  and  to  the  lovyer  disk  C. 
When  G  is  grasped  and  raised  it  also  raises  disk  C,  bringing 
up  and  exposing  pencils,  etc.,  which  have  been  placed  within 
the  cylinder  A,  and  when  C  is  lowered  the  contents  are  re- 
»^  tained  wholly  within  the  then  covered  cylinder. 

Mclntyre's  device,  used  as  a  "scholar's  companion"  for 
holding  pencils,  etc.,  clea#y  presents  in  reduced  form  the 
structure  of  Herman's  claim  1.  If  Mclntyre's  device  had 
only  to  be  made  on  a  larger  scale,  in  order  to  use  it  as  a 
straw  dispenser,  as  described  in  Berman's  claim  1,  the  latter 
would  not  be  patentable  over  Mclntyre.  The  fact  that  a 
_  patented  article,  without  addition,  subtraction,  or  reorgani- 

i'2"""  zation,  except  to  change  its  size,  may  be  suited  to  a  use 
wholly  different  from  that  contemplated  by  its  inventor, 
does  not  entitle  the  one  who  so  enlarges  it,  and  subjects  it  to  the  new 
use,  to  a  patent  for  the  enlarged  device.  But  if,  to  adapt  the  patented 
device  to  the  new  use,  an  element  must  be  brought  in,  not  found  in  the 
patented  article,  the  combining  of  the  new  element  with  the  old  device, 
whereby  a  new  and  useful  result  is  obtained,  generally  involves  inven- 
tion, which  is  patentable. 

Unlike  Mclntyre's  device,  which  was  evidently  designed  for 'the  in- 
dividual use  of  its  possessor,  Berman's  contrivance  is  intended  to  be 
placed  on  bars  and  counters  where  the  public  may  operate  it,  helping 
themselves  to  straws  as  may  be  required  for  use  in  drinking.  If  just 
the  enlarged  Mclntyre  box  were  devoted  to  this  use,  it  would  find  seri- 
ous handicap  in  the  fact  that,  in  lifting  the  straws,  they  would  fre- 
quently be  raised  too  high,  thereby  causing  them  to  fall  out  of  the  cyl- 
inder onto  the  bar  or  floor,  exposing  them  to  unsanitary  conditions, 
subjecting  them  to  breakage,  and  involving  the  annoyance  and  labor 
of  gathering  them  up  and  replacing  them  in  the  cylinder,  perhaps  only 
to  be  thrown  out  again  by  the  next  user.    If  Berman  may  be  said  to 
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have  had  the  Mclntyre  device  in  mind,  he  not  only  conceived  its  possi- 
ble adaptability  to  the  new  use,  but  realized  that  to  make  practical  and 
successful  the  intended  new  use  would  require  a  limitation  on  the  up- 
ward movement  of  die  straws  to  avoid  the  danger  of  spilling^  them  out 
of  the  cylinder.  This  result  he  achieved  by  the  very  simple  expedient 
of  making  indentations  in  the  cylinder  at  places  where  the  straws  would 
be  prevented  from  going  higher  than  just  high  enough  to  spread  them 
so  the  customer  may  withdraw  such  as  he  desires,  retaining  the  others 
in  the  cylinder,  without  danger  of  their  being  thrown  out  through  be- 
ing lifted  too  high. 

Appellant  maintains  that  the  expedient  of  an  indentation  for  such  a 
purpose  is  so  old  and  so  simple  that  its  employment  would  not  involve 
invention.  Considered  merely  as  an  element  in  a  device  this  is  un- 
doubtedly true.  .  But,  simple  as  it  is,  it  remained  for  Berman  to  con- 
ceive, not  only  the  possibility  of  the  Mclntyre  device  in  this  new  use, 
but  also  the  additional  element  essential  to  make  the  new  structure 
practical  and  desirable  for  that  use.  In  this  we  find  Herman  exercised 
invention  which  was  patentable,  and  which  is  covered  by  his  claim  2. 
Claim  1  omits  this  added  element.  Respecting  the  validity  of  the  pat- 
ent, we  therefore  conclude  that  claim  2  is  valid,  and  that  claim  1  is  in- 
valid on  Mclntyre. 

To  escape  the  charge  of  infringement,  it  is  claimed  appellant's  device 
does  not  show  that  the  lower  plate  or  holder  "fits"  in  the  cylinder,  as 
stated  in  claim  2,  and  does  not  have  "an  upper  jdate  secured  to  said 
rod."  We  do  not  think  that  the  word  "fit,"  as  employed  in  claim  2,  is 
to  be  considered  as  indicating  such  a  fitting  of  parts  as  might  be  im- 
plied between  a  steam  cylinder  and  its  piston,  but  must  be  considered 
with  reference  to  the  object  of  the  patent  and  the  function  of  the  plate 
or  holder  in  such  structures.  There  is  no  reason  why  the  fit  of  the 
plate  or  holder  in  the  cylinder  should  be  exact,  and  difference  shown 
in  this  regard  between  appellant's  and  appellee's  device  is  not  at  all 
functional  or  essential.  Appellant  does  not  avoid  infringement  by  fit- 
ting his  plate  within  the  cylinder  more  loosely  than  the  patentee  seems 
to  have  done.  Appellant's  upper  plate  or  lid  does  not  appear  to  be  rig- 
idly secured  to  the  rod,  but  it  is  slidably  secured  to  it  The  lid  could 
not  be  removed  from  the  rod  without  removing  screws  or  cutting  the 
metal.  The  construction  of  appellant's  device  is  such  that  the  user 
must  lift  a  handle  at  the  upper  part  of  the  lid.  But  in  lifting  this 
handle  he  must  at  the  same  time  lift  the  rod  thus  slidably  secured  to  it, 
and  in  lifting  the  rod  he  lifts  the  lower  plate  on  which  the  straws  re- 
pose, and  he  thus  lifts  and  exposes  the  straws  in  the  precise  manner 
of  Berman's  claim  2.  Therefore  to  all  intents  and  purposes  appellant's 
lid  is  secured  to  the  rod  the  same  as  is  Berman's.  It  accomplishes  the 
same  result  and  in  the  same  manner,  and  does  not  escape  infringement 
merely  because,  after  his  lid  is  raised,  there  is  the  possibility  of  an  ad- 
ditional movement  by  sUding  the  lid  down  the  rod.  This  slidability  in 
appellant's  device  is  protected  by  a  junior  patent  grant  to  Eisenhardt, 
No.  1,195,451,  1916;  and,  while  this  may  show  improvement  of  decid- 
ed merit,  which  i/  not  necessary  here  to  be  considered,  yet,  in  so  far  as 
appellant's  device  incorporates  the  Berman  conception  of  a  rod  to  be 
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lifted  at  its  upper  end  whether  by  grasping  a  handle  integral  with  the 
rod  proper",  or  a  handle  on  the  upper  end  of  the  lid,  which  engages  the 
rod,  it  infringes  in  this  respect.  The  alleged  infringing  device  incor- 
porating as  it  does,  also,  the  indentations  in  the  outer  cylinder  for  ar- 
resting at  the  proper  place  the  upward  movement  of  the  plate  or  straw- 
holder,  we  find  claim  2  is  infringed. 

The  decree  of  the  District  Court  should  be  modified,  by  finding  claim 
1  invalid,  and,  as  so  modified,  it  is  affirmed. 

• 

On  Petition  for  Modification. 

[3,  4],  Petition  for  modification  of  the  order  of  this  court  directs 
attention  to  sections  4917  and  4922,  Rev.  Stat.  U.  S.  (Comp.  St.  1916, 
§§  9462,  9468)  (see  margin')  and  it  is  urged  there  should  be  no  decree 
in  appellee's  favor  under  valid  and  infringed  claim  2  of  the  patent, 
unless  claim  1,  which  we  found  to  be  void,  was  disclaimed  as  in  these 
statutes  provided,  and  that  in  no  event  is  appellee  entitled  to  recover 
any  costs. 

That  imder  the  circumstances  indicated  in  these  statutes,  benefit  of 
any  recovery  by  the  patentee  is  denied  unless  or  until  disclaimer  is  filed, 
and  that  he  is  entitled  to  recover  no  costs  where  disclaimer  is  not  filed 
prior  to  the  beginning^  of  the  suit,  appears  to  be  too  well  settled  by  the 
statutes  and  the  decisions  applying  them,  to  require  further  elucidation. 
Sessions  v.  Romadka,  145  U.  S.  29,  12  Sup.  Ct.  799,  36  L.  Ed.  609; 
Gage  V.  Herring,  107  U.  S.  640,  2  Sup.  Ct.  819,  27  L.  Ed.  601 ;  Sey- 
mour v.  McCormick,  19  How.  96,  15  L.  Ed.  557;  O'Reilly  v.  Morse, 
15  How.  62,  14  U  Ed.  601 ;  Westinghouse  v.  Cooper,  245  Fed.  463, 
157  C.  C.  A.  625 ;  Cummer  &  Son  v.  Atlas  Dryer  Co.,  193  Fed.  993,  113 
C.  C,  A.  611 ;  Herman  v.  Youngstown  Car  Co.,  191  Fed.  579,  112  C. 

1  Sec.  4917.  Whenever,  tbrougb  inadvertence,  accident,  or  mistake,  and  with- 
out any  fraudulent  or  deceptive  Intention,  a  patentee  has  claimed  more  than 
that  of  which  he  was  the  original  or  first  inventor  or  discoverer,  his  patent 
shall  be  valid  for  all  that  part  which  is  truly  and  Justly  his  own,  provided  the 
same  is  a  material  or  substantial  part  of  the  thing  patented ;  and  any  such 
patentee,  his  heirs  or  assigns,  whether  of  the  whole  or  any  sectional  Intesest 
therein,  may,  on  payment  of  the  fee  required  by  law,  make  disclaimer  of  such 
parts  of  the  thing  patented  as  he  shall  not  choose  to  claim  or  to  hold  by  vir- 
tue of  the  patent  or  assignment,  stating  therein  the  extent  of  his  interest  In 
such  patent 

Sec.  4922.  Whenever,  through  Inadvertence,  accident,  or  mistake,  and  with- 
out any  wilful  default  or  intent  to  defraud  or  mislead  the  public,  a  patentee 
has,  in  his  spedflcation,  claimed  to  be  the  original  and  first  inventor  or  dis- 
coverer of  any  material  or  substantial  part  of  the  tiling  patented,  of  which 
he  was  not  the  original  and  first  inventor  or  discoverer,  every  such  patentee, 
his  executors,  adminl.'rtratorB.  and  assigns,  whether  of  the  whole  or  any 
sectional  Interest  in  the  patent,  may  maintain  a  suit  at  law  or  in  equity,  for 
the  infringement  of  any  part  thereof,  which  was  bona  fide  his  own,  if  it  is 
a  material  and  substantial  part  of  the  thing  patented,  and  definitely  distin- 
guishable from  the  parts  claimed  without  right,  notwithstanding  the  spedfl- 
cations  may  embrace  more  than  that  of  which  the  patentee  was  the  first  in- 
ventor or  discoverer.  But  in  every  such  case  in  which  a  Judgment  or  decree 
shall  be  rendered  for  the  plainlift  no  costs  shall  l>e  recovered  unless  the 
proper  disclaimer  has  been  entered  at  the  Patent  Office  before  the  commence- 
ment of  the  suit.  But  no  patentee  shall  be  entitled  to  the  benefits  -of  this  sec- 
tion If  he  has  unreasonably  neglected  or  delayed  to  «»ter  a  diaclaimer. 
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C.  A.- 185;  Novelty  Glass  Co.  v.  Brookfidd,  172  Fed.  221.  97  C.  C. 
A.  25;  FairbaiJcs,  Morse  &  Co.  v.  Stickney,  123  Fed.  79,  59  C.  C.  A. 
209;  Metallic  Extraction  Co.  v.  Brown,  110  Fed.  665,  49  C.  C.  A.  147. 

Claim  1,  which  we  found  void,  is  material  and  substantial,  though  it 
does  not  appear  that  the  claim  was  made  through  "any  willful  default 
or  intent  to  defraud  or  mislead  the  puidic,"  but  rather  "through  an  in- 
advertence, accident  or  mistake."  No  disclaimer  of  it  appearing  to 
have  been  entered  as  in  the  statutes  provided,  but  no  unreasonable  de- 
lay or  il^lect  therein  j^pearing,  the  order  we  heretofore  made  must  be 
and  is  set  aside,  and  in  lieu  thereof  we  make  the  following  order : 

The  decree  of  the  District  Court  is  reversed,  and  appellee  shall  have 
60  days  after  mandate  herein  is  filed  in  the  district  court,  in  which  to 
file  there  a  certified  copy  of  disclaimer  of  claim  1  of  the  patent  which 
disclaimer  is  to  be  entered  in  the  United  States  Patent  Office;  and  on 
the  filing  of  such  certified  copy  of  disclaimer  the  District  Court  shall 
enter  the  usual  decree  for  injunction  and  accounting  under  daim  2  of 
said  patent,  i^thout  costs  to  appellee.  Failing  to  enter  and  to  file 
such  disdaimer  as  prescribed,  the  bill  shall  be  dismissed  at  appellee's 
costs.    Neither  party  shall  recover  costs  of  this  appeal. 


WATBRBUBT  FABRBLL  FOrNDRY  &  MACHINE  QO.  V.  H.  3.  MANATU/LB 

MACH.  CO. 

(Olicult  Court  of  Appeals,  Second  CHrcult.  April  25,  1918.) 

No.  235. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Connecticut. 

Bill  by  the  Waterbury  Farrell  Foundry  &  Machine  Company  against 
the  £.  J.  Manville  Machine  Company.  From  a  decree  for  defendant, 
complainant  appeals.    Affirmed. 

For  opinion  below,  see  253  Fed.  59. 

P.  Famsworth,  of  New  York  City  (J.  Edgar  Bull,  of  New  York 
City,  of  counsel),  for  appellant 

Wetmore  &  Jenner  and  Oscar  W.  Jeffery,  all  of  New  York  City, 
for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 
PER  CURIAM.    Decree  affirmed. 


WATERBUBT  FARRBIJi  FOUNDRY  &  MAOHINB  CO.  T.  E.  J.  MANVIIXE 

MACH.  OO. 
(District  Court,  D.  Connecticut    September  IS,  1917.) 

No.  1484..  ■ 

1-  Patknts  «=!»174— Minob  Impeovementb— CoNSTHUcnoK. 

Claims  In,  patents  for  minor  Improvements  In  an  art  already  well  under- 
stood should  be  strictly  construed. 
2.  Patsnts  *=»24fl — iNFRinoxiamT — Ouibbion  of  SzxxBWta. 

The  omission  of  one  element  of  a  claim  to  a  patent  averts  infringement 
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3.  Patents  ®=>328 — Iktrirgement — Machines. 

Patent  No.  1,108,058,  for  an  Improvement  In  die  blocks  used  In'metaV 
heading  machines,  held  not  Infringed  by  patent  No.  14.66,668,  for  an 
Improrement  In  swinging  die  caps  for  heading  machines. 

In  Equity.  Bill  by  the  Waterbury  Farrell  Foundry  &  Machine  Com- 
pany against  the  E.  J.  Manville  Machine  Company  to  enjoin  infringe- 
ment of  a  patent  and  for  accounting.    Bill  dismissed. 

Decree  affirmed  253  Fed.  59, C.  C.  A. . 

Philip  Famsworth,  of  New  York  City,  for  plaintiff. 

Oscar  W.  Jeffery,  of  New  Yoric  City,  for  defendant. 

THOMAS,  District  Judge.  This  case  arises  on  final  hearing  on 
pleadings  and  proofs  on  a  bill  of  comi^aint  charging  infringement  of 
letters  patent  of  the  United  States  No.  1,108,958,  issued  September  1, 
1914,  to  Richard  Lester  Wilcox,  assignor  to  the  Waterbury  Farrell 
Foundry  &  Machine  Company,  for  new  and  useful  "improvement  in 
die  blocks"  used  in  metal  heading  machines.  The  bill  asks  for  an  in- 
junction and  an  accounting.  The  answer  denies  the  material  allegations 
of  the  bill,  and  the  defense  is  that  the  patent  in  suit,  if  construed  so 
broadly  as  to  include  the  defendant's  structure,  lacks  patentable  novelty, 
and,  if  strictly  construed,  as  the  defendant  insists  it  should  be,  by  rea- 
son of  the  prior  art,  the  proceedings  in  the  Patent  Office,  and  the  self- 
imposed  limitati(Mis  in  the  specification  and  the  claims,  it  is  not  in- 
fringed. 

The  invention,  as  stated  in  the  specification — 
"relates  to  a  die  block  of  the  type  used  in  a  heading  machine  for  holding  the 
dies,  and  has  for  its  object,  among  other  things,  to  so  design  and  construct  the 
sereral  parts  of  the  block  that  the  body  member  thereof  may  be  attached 
to  the  header,  and  not  require  remoral  therefrom  to  adjust  the  dies,  or  for 
any  similar  reason,  and  to  connect  therewith  a  cap  or  cover  that  maj'  be 
readily  moved  into  and  out  of  Its  closed  position,  without  separation  from  the 
body  member,  and  with  the  minimum  labor  and  inconvenience.'^ 

The  patentee,  in  the  specification,  continues  and  says : 
"My  invention  consists  in  l3ie  die  block,  having  certain  details  of  construc- 
tion and  combinations  of  parts,  as  will  be  hereinafter  described  and  more 
particularly  pointed  out  in  the  claltns." 

The  claims  alleged  to  be  infringed  are  the  first,  third,  and  fourth, 
which  are  as  follows : 

"1.  In  a  die  block,  the  combination,  with  a  body  member,  of  a  cap  plvotally 
connected  therewith,  and  means  for  securing  said  cap  to  said  body  member  in 
its  closed  position." 

"3.  In  a  die  block,  the  combination  with  a  body  member,  having  two  waUs 
at  an  angular  relation  to  each  other,  of  a  cap,  means  for  plvotally  securing 
said  cap  to  said  body  member,  and  threaded  means  for  securing  said  cap  to 
said  body  member  when  in  its  closed  position. 

"4.  In  a  die  block,  the  combination  with  a  body  member  of  a  cap,  means 
for  inseparably  and  movably  securing  said  cap  to  said  body  member,  whereby 
it  may  occupy  at  different  points  of  its  movement  a  closed  or  an  open  position 
In  relation  to  said  body  member,  and  means  for  securing  said  cap  to  said 
body  member  when  in  its  closed  position." 

Thus  it  will  be  seen  that  the  invention  of  the  patent  in  suit  is  lim- 
ited to  a  die  block.    The  title  of  the  invention  is  "die  block."    In  the 
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specification,  the  patentee  says  he  has  invented  "new  and  useful  im- 
provements in  die  blocks" ;  that  the  "invention  *  *  *  relates  to  a 
die  block" ;  that  "my  invention  consists  in  the  die  block."  And  further 
on  in  the  specification,  in  speaking  of  the  prior  art,  he  says : 

"The  prior  art  discloses  generally  two  tjrpea  of  beader  die  blockf,  one  type 
requiring  removal  of  the  block  with  its  cunuectlDg  parts,  as  a  unit,  from  the 
header  to  have  access  to  the  dies,  on  operation  repairing  much  labor  and 
strength,  and  involving  serious  difficulties  in  the  fine  relative  adjostment  of 
the  several  parts ;  another  type,  differing  only  in  that  the  body  of  the  die 
Mock  is  hdd  within  the  header  while  the  cover  or  cap  is  removed  therefrom." 

The  patent  in  suit  is  for  an  improvement  on  the  latter  type  of  block. 
That  type  of  die  block  was  patented  to  the  patentee  herein  on  August 
13,  1912,  by  patent  No.  1,035,400,  which,  according  to  the  specification, 
related — 

"to  new  and  useful  improvemmts  in  die  blocks  *  •  •  and  has  for  its  ob- 
ject *  *  *  to  construct  such  a  block,  with  readily  detachable  parts,  so 
as  to  allow  emavenient  and  quick  access  to  the  dies  without  removal  of  the 
entire  block  fnwt  the  machine." 

The  evidence  in  this  case  shows  that  the  art  of  upsetting  the  ends 
of  metal  pieces  by  heading  machines  is  very  old.  All  headefs  have 
punches  and  dies,  and  Mocks  or  other  means  for  supporting  and  holding 
the  dies  while  the  punches  are  acting.  The  Wilcox  patent.  No.  1,035,- 
400,  was  for  one  particular  means  for  supporting  and  holding  header 
dies,  to  wit,  a,  die  block  with  a  removable  cover,  and  the  Wilcox  patent 
in  strit  is  for  an  improvement  on  the  die  block,  with  the  cover  hinged 
thereto,  instead  of  removable  therefrom.  In  both  patents,  Wilcox 
pointed  out  a  number  of  times  that  he  had  made  an  improvement  in  die 
blocks.  This  is  the  only  thing  he  emphasized,  and  he  obtained  his  pat- 
ents based  on  claims  for  improvements  in  die  blocks. 

At  the  time  the  Wilcox  patents  were  issued,  the  defendant  was  man- 
ufacturing and  selling  a  heading  machine,  under  the  Campbell  patent, 
No.  926,170,  which  had  as  one  of  its  characteristics  an  integral  die  re- 
cess ;  that  is,  a  recess  for  holding  the  dies  formed  directly  in  the  walls 
of  the  frame.  In  this  recess  was  a  cover  which  was  movable,  so  as  to 
permit  easy  access  to  the  dies  without  lifting  the  cover  from  the  recess. 
No  such  thing  as  a  die  block  was  used  in  the  Campbell  machine.  In 
1914  the  defendant  adopted,  and  has  ever  since  used,  a  cover  for  the 
dies  which  is  hinged  directly  to  the  frame  of  the  machine.  This  cover 
is  turned  up  and  out  of  contact  with  the  dies,  and  down  and  fastened 
over  them  as  desired ;  and  it  was  for  this  structure,  on  the  application 
of  A.  H.  Gaess,  that  patent  No.  1,166,668  was  issued  on  January  4, 
1916,  to  the  defendant.  This  patent  is  for  a  "improvement  in  swinging 
die  caps  for  heading  machines."  It  is  stated  in  the  specification  of  this 
patent  that  the  invention  relates  to  a  metal  heading  machine  of  the  class 
shown  in  the  Campbell  patent,  No.  926,170.  In  referring  to  this  old 
type  of  machine,  Gaess  stated  that  the  dies  are  "set  into  a  pocket  in  the 
end  of  the  frame,  which  pocket  has  end,  side,  and  bottom  walls  integral 
with  the  frame,  and  a  cap  is  placed  in  the  pocket  and  bolted  down  on 
the  top  of  the  dies."  The  improvement  which  Gaess  conceived  was  to 
hinge  the  cap  directly  to  the  frame,  so  the  die  recess  could  be  opened 
without  removing  the  cap  from  the  machine,  instead  of,  as  in  the  Camp- 
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bell  patent,  having  the  cap  slide  on  the  frame,  so  the  die  recess  could  be 
opened  without  removing  the  cap  from  the  machine. 

When  the  Wilcox  patent  in  suit  was  cited  against  the  application  of 
Gaess,  the  Patent  Office  properly  allowed  the  patent  to  Gaess,  for  all 
the  claims  made  by  Wilcox  were  based  on  a  die  block  having  a  body 
member  and  a  cap  hinged  to  said  body  member,  whereas  all  of  Gaess' 
claims  were  based  on  the  combination  with  the  frame,  of  the  cap  hinged 
to  the  frame,  as  will  clearly  appear  from  a  reading  of  the  first  cl^m 
of  the  Gaess  patent,  which  is  as  follows : 

"1.  The  (XHnbinatlon  with  the  frame  of  a  heading  machine  having  a  die 
pocket  tn  one  end,  of  the  dies  located  in  said  pocket,  and  a  cap  hinged  to 
the  frame  and  adapted  to  be  swung  down  and  fastened  in  said  pocket  over  the 
dies,  or  to  be  unfastened  and  swung  badt  out  of  the  pocket,  so  as  to  free  the 
dies." 

This  claim  described  defendant's  structure.  It  therefore  appears  that 
the  complainant's  and  defendant's  structures  are  not  the  same,  and  that 
the  patent  to  Gaess  was  issued,  not  as  an  improvement  over  Wilcox's 
structures,  but  as  an  improvement  on  an  entirely  different  structure, 
viz.  a  machine  which  has  no  die  block,  but  has  the  die  pocket  in  the 
machine  frame.  In  other  words,' the  Gaess  patent  was  for  an  improve- 
ment on  the  structure  shown  in  the  early  Campbell  patent,  whereas  the 
Wilcox  patent  in  suit  is  for  an  improvement  on  the  die  block  of  the 
Wilcox  first  patent. 

In  Thacher  v.  Transit  Construction  Co.  (D.  C.)  228  Fed.  905,  this 
court  said : 

"Furthermore,  the  patentee  must  be  presumed  to  have  meant  what  be  said. 
He  has  described  a  particular  construction,  and  in  his  claim  he  has  stated  that 
it  is  this  particular  construction  upon  which  he  desired  to  secure  a  monopoly. 
Such  self-imposed  limitations  are  always  recognized  as  preduding  a  patentee 
from  showing  that  the  invention  Is  broader  than  his  claims,  and,  if  broader, 
be  must  be  deemed  to  have  surrendered  the  surplus  to  the  public.  Ball- 
road  Company  v.  Mellon,  IW  U.  S.  112,  119,  26  L.  Ed.  639;  White  v.  Dunbar, 
119  U.  S.  47,  51,  52  [7  Sup.  Ot.  72,  30  I*  Bd.  30ag ;  McClaln  v.  Ortmayer,  141 
TJ.  S.  419  [12  Sup.  Ct.  76,  35  L.  Bd.  800]." 

[1  ]  I  cannot  escape  the  conclusion  that  the  defendant  does  not  use  a 
die  block,  and,  not  using  a  die  block,  it  does  not  use  the  invention  de- 
scribed in  the  specification  and  clearly  defined  by  the  patentee  in  the 
claims  of  the  patent  in  suit.  Claims  in  patents  for  minor  improvements 
in  an  art  already  well  understood  should  be  strictly  construed.  Ameri- 
can Graphophone  Co.  v.  American  Parlorgraph  CJo.,  235  Fed.  137,  148 
C.  C.  A.  631 ;  Murray  v.  Greeno,  234  Fed.  91,  148  C.  C.  A.  107. 

[2]  The  omission  of  one  element  of  a  claim  averts  infringement. 
Walker  on  Patents,  §  349 ;  Cimiotti  v.  American  Fur  Refining  Co.,  198 
U.  S.  399,  25  Sup.  Ct.  697,  49  L.  Ed.  1100;  Hall  Mammoth  Incubator 
Co.  V.  Teabout,  215  Fed.  109,  131  C.  C.  A.  417;  Underwood  Type- 
writer Co.  V.  Royal  Typewriter  Co.,  224  Fed.  477,  140  C.  C.  A.  163 ; 
Evans  et  al.  v.  Hall  Printing  Press  Co.,  223  Fed.  539,  139  C.  C.  A.  129. 

[3]  I  am  of  the  opinion  that  defendant  does  not  infringe  the  claims 
of  the  patent  in  suit,  and  in  view  of  this  conclusion  it  is  unnecessary  to 
discuss  the  other  claims  made  by  counsel. 

Let  the  bill  of  complaint  be  dismissed.    Ordered  accordingly. 
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L  T.  S.  RUBBER  CO.  T.  PANTHER  RUBBER  MFG.  00. 

(Distrlet  Coort,  0.  Massadbuaetts.    May  20,  1918. 

No.  740. 

PAIKKTO   «=>32&— VaUSITT— iBmiNOEMXNT. 

The  Tafford  patent.  No.  1,177,833,  for  a  mold  for  maUng  rubber  heels, 
dalm  11  of  which  specified  a  mold  chamber  having  one  wall  convex  and 
the  other  concare,  held  Inyalid,  and  further  held  not  Infringed,  if 'deem- 
ed limited  to  the  partlcolar  strocturs  shown  and  described  In  the  patent 

In  Equi^.  Siiit  by  the  I.  T.  S.  Rubber  Company  against  the  Pan- 
ther Rubber  Manufacturing  Company.  On  hearing  on  pleadings  and 
proof.    Bill  dismissed. 

Nathan  Heard  and  Frederick  A.  Tennant,  both  of  Boston,  Mass., 
F.  O.  Richey,  of  Elyria,  Ohio,  Maurice  M.  Moore,  of  Boston,  Mass., 
and  Charles  A.  Brown,  of  Chicago,  111.,  for  plaintiff. 

Horace  Van  Everen  and  Van  Everen,  Eish  &  Hildreth,  all  of  Bos- 
ton, Mass.,  for  defendant. 

DODGE,  Circuit  Judge.  The  plaintiff  in  this  bill,  filed  July  20, 
1916,  owns  United  States  patent  No.  1,177,833,  issued  April  4,  1916, 
to  John  G.  Tufford,  assignor  to  the  plaintiff  company,,  for  mold  for 
making  rubber  heels.  As  the  case  was  presented  at  the  hearing,  the 
plaintiff  contended  that  only  one  of  the  twelve  claims  of  the  patent  had 
been  infringed  by  the  defendant,  viz.  claim  11,  which  is  as  fo^ws: 

"11.  A  mold  for  forming  heel  lifts,  including  assembled  parts,  one  of  which 
is  proyided  with  a  molding  chamber  having  the  general  outlines  of  a  heel 
lift,  one  wall  of  ttie  molding  chamber  being  concave,  and  the  opposed  wall 
of  said  duimba'  havtng  a  convex  surface  coacting  with  said  concave  wall, 
one  of  said  walls  being  provided  with  washer  supporting  devices." 

September  18,  1916,  in  compliance  with  an  order  of  court,  the 
plaintiff  specified,  as  the  structure  which  it  would  "contend  at  the 
hearing  constitutes  an  infringement,"  the  mold  structure  illustrated 
in  certain  annexed  drawings,  marked  "Plaintiff's  Exhibit  1,  Sheets 
1  and  2." 

December  4,  1916,  in  answer  to  interrogatories  filed  by  the  plain- 
tiff, the  defendant  produced  a  three-part  rubber  heel  mold,  marked 
for  identificatjon  "Defendant's  Mold,"  and  adnutted  that  said  mold, 
or  others  identical  therewith,  were  used  by  it  since  April  4,  1916,  and 
prior  to  the  filing  of  the  bill. 

Assuming  the  validity  of  the  above-quoted  claim  in  suit,  according 
to  its  broad  terms,  there  seems  to  me  no  doubt  that  molds  like  the 
one  marked  "Defendant's  Mold."  which  are,  for  all  essential  purposes, 
such  molds  as  the  above  drawings  marked  "Plaintiff's  Exhibit  1" 
show  are  within  the  terms  of  the  claim,  so  that  their  use  by  the  de- 
fendant would  have  to  be  regarded  as  an  infringing  use. 

A  questicai  of  more  difficulty,  however,  arises  as  to  the  validity  of 
the  claim  in  issue,  which  is  denied  by  the  defendant. 
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In  the  plaintiff's  patent  a  mold  said  to  embody  the  patented  in- 
vention is  described,  with  references  to  drawings  which  show  both  a 
"mold  unit"  and  an  "assembled  multiple  or  gang  mold."  The  mold 
so  shown  and  described  has  certain  features  to  which  no  reference 
is  made  in  the  above  claim  in  suit,  although  they  appear  as  elements 
of  other  claims  of  the  patent  not  here  in  suit.  The  mold  shown  and 
described  is  a  three-part  mold,  consisting  of  a  base  plate,  an  mter- 
mediate  plate,  and  a  top  plate.  Claim  11  purports  to  cover  any  mold 
for  forming  heel  lifts,  without  regard  to  the  number  of  parts  compos- 
ing it,  in  one  part  whereof  there  is  a  molding  chamber  having  the  gen- 
eral outline  of  a  heel  lift,  one  wall  of  which  chamber  is  concave,  the 
opposed  wall  convex  and  coacting  with  the  concave  wall,  and  one 
of  the  two  walls  provided  with  washer  supporting  devices. 

The  first  inquiry  is  as  to  the  substantial  difference  between  a  mold 
having  the  above-claimed  features  and  heel  lift  molds  previously 
known  and  used. 

Heel  lift  molds  for  forming  rubber  heels,  whose  molding  chambe; 
had  the  general  outline  of  a  heel  lift,  were  and  long  had  been  familiar. 
In  most  of  them,  one  or  both  the  opposed  walls  of  the  molding  cham- 
ber were  flat.  In  s(xne,  one  of  the  walls,  being  that  intended  to  form 
the  top  of  the  heel  lift,  had  a  projection  or  convexity,  while  the  op- 
posed wall,  intended  to  form  the  bottom  of  the  heel  lift,  was  flat. 
From  such  molds,  molds  satisfying  the  requirements  of  the  claim 
in  suit  differ  only  in  having  the  opposed  wall  of  the  molding  cham- 
ber Md  intended  to  form  the  bottom  of  the  heel  lift  concave,  instead 
of  mk,  and  thus  coact,  if  so  shaped,  with  the  convexity  opposed  to 
it.  As  to  the  washer-supporting  devices  wherewith  one  wall  of  the 
chamber  is  to  be  provided,  according  to  the  claim  in  suit,  they  were 
familiar  in  the  prior  molds  referred  to  and  can  be  regarded  as  a  nov- 
elty, if  at  all,  only  in  combination  with  the  other  features  of  the 
claim. 

In  molds  for  forming  articles  of  molded  rubber  other  than  heel 
lifts,  the  idea  of  having  one  wall  of  the  molding  chamber  convex, 
so  as  to  coact  with  a  concave  opposing  wall,  was  old;  as  is  shown 
by  Defendant's  Exhibits  I,  K,  M,  and  O,  and  by  the  evidence  re- 
lating to  those  exhibits.  "There  would  be  difficulty,  in  any  event,  in 
discovering  anything  amounting  to  invention  in  merely  making  one 
wall  of  a  heel  lift  molding  chamber,  having  a  convex  wall  opposed  to 
it,  concave  instead  of  flat,  as  in  the  prior  heel  lift  molds  above  refer- 
red to;  but  whether  or  not  to  do  this  could  be  regarded  as  patentably 
new,  if  Tufford  had  been  the  first  to  do  it,  need  not  be  determined, 
because  the  evidence  satisfies  me  that  it  had  been  done  long  be- 
fore the  patent  in  suit  issued,  in  molds  like  "Defendant's  Exhibit 
Nei^er  Mold,"  made  and  used  by  Morgan  &  Wright  Company,  at 
their  factory  in  Chicago,  between  1897  and  1902. 

The  evidence  regarding  silch  molds  and  their  prior  use  was  taken 
under  an  order  made  herein  on  July  24,  1917,  upon  a  motion  by  the 
defendant  to  reopen  the  case  for  the  introduction  of  newly  discov- 
ered evidence,  filed  July  3,  1917,  after  completion  of  the  original 
hearing  <mi  June  14,  1917.     By  stipulation  between  the  parties,  the 
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evidence  cunsists  of  the  defendant's  affidavits  in  support  of  said  mo- 
tioo,  the  plaintiff's  answering  affidavits,  and  defendant's  reply  affi- 
davits. The  Nerger  mold,  produced  as  an  exhibit,  answers,  so  far 
as  I  can  see,  each  and  every  requirement  of  the  plaintiff's  claim 
11  here  in  suit.  It  is  a  single  cavity  mold,  or  mold  imit.  With  it, 
or  molds  like  it,  were  made  over  2,000  heels,  upon  Nergei''s  order, 
of  merchantable  quality  so  far  as  appears.  There  was  no  conceal- 
ment regarding  their  manufacture,  and  it  was  known  to  Nerger 
himself  and  to  a  number  of  employes  of  the  Morgan  &  Wright  Com- 
pany, who  have  testified  about  it.  Specimens  of  them  are  exhibits 
in  the  case.  The  heels  produced  were  made  under  United  States 
patent  to  Nerger,  No.  661,129,  issued  November  6,  1900,  for  an  im- 
provement in  rubber  heel  lifts.  There  is  evidence  that  the  mold  pro- 
duced many  imperfect  heels,  and  that  the  cost  of  the  heels  produced 
was  too  great  for  profit.  But  this  was  partly  because  of  the  fact 
that  it  is  more  economical  to  use  multiple  molds  than  single  unit 
molds — a.  fact  which  seems  to  me  immaterial  upon  the  question 
here  involved,  because  there  can  be  no  invention  in  combining  single 
into  multiple  molds.  I  see  no  reason  to  doubt  that  the  Nerger  mold, 
properly  adjusted  and  handled,  is  entirely  capable  of  producing  sat- 
isfactory heels.  In  1916  Nerger  sold  his  patent  to  the  plaintiff  in 
this  case,  together  with  six  of  the  molds  which  had  been  used  by 
Morgan  &  Wright  in  the  manufacture  above  described.  Although 
Nei^r  does  not  appear  to  have  further  continued  the  use  of  his 
mold  in  making  heels,  I  am  unable  to  hold  that,  as  the  plaintiff  con- 
tends, it  was  merely  an  unsuccessful  and  abandoned  experiment. 
Upon  the  evidence  r^arding  it,  I  must  regard  his  mold  as  an  antici- 
pation of  the  structure  covered  by  the  plaintiff's  claim  in  suit  suffi- 
cient to  prevent  any  conclusion  that  the  claim  covers  anything  in- 
volving invention  or  patentably  new.  The  mold  described  in  the  pat- 
ent has  various  features  to  which  the  claim  in  suit  makes  no  reference, 
as  further  stated  below;  but  these,  as  will  also  appear,  are  not  found 
in  the  defendant's  mold. 

The  plaintiff's  evidence  sufficiently  shows  that  concavo-convex 
heel  lifts,  such  as  may  be  made  by  using  the  mold  described  in  the 
patent  in  the  manner  therein  set  forth,  have  had  great  commercial 
success  and  possess  qualities  rendering  them  superior  to  heel  lifts 
not  shaped  as  the  patented  mold  shapes  them,  and  made  according 
to  the  method  which  the  patent  describes. 

But,  although  the  plaintiff  is  understood  to  have  a  patent  purporting 
to  cover  such  heel  lifts,  it  is  not  complaining  in  this  suit  of  any  in- 
fringement of  that  patent.  Nor  is  the  patent  upon  which  it  sues  in 
this  case  a  patent  for  a  method  or  process.  It  is  a  patent  for  a  mold 
only,  and  for  the  purposes  of  this  case,  for  a  mold  having  only  the 
features  specified  in  claim  11. 

The  patent,  it  is  true,  contains  a  full  description  of  a  method  or 
process  which  includes  use  of  the  patented  mold.  It  contains  also  a 
full  statement  and  explanation  of  the  advantages  claimed  to  reside  in 
such  heel  lifts  as  are  so  produced.  But  all  this  cannot  make  it  a  patent 
for  anything  beyond  the  mold  described,  nor  import  into  the  broad 
2S3F.r-S 
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terms  of  the  particular  daim  in  suit  anything  not  fairly  expressed  by 
those  terms  in  connection  with  the  description  given  of  the  patented 
mold. 

The  patentee  b^ns  his  specification  by  saying  that  his  improvement 
in  molds  relates  to  the  manufacture  of  resilient  heels,  and  has  special 
reference  (1)  "to  the  method  of  acting  upon  the  plastic  rubber  or  com- 
position to  produce  a  heel,"  and  (2)  "as  the  mold  employed  in  prac- 
ticing the  method."  But,  as  has  been  stated,  neither  the  patent  nor  the 
claim  in  suit  cover  a  method,  although  a  method  is  thus  put  forward  as 
the  most  important  feature  of  the  invention. 

The  specification  goes  on  to  declare  that  the  object  of  the  invention 
is  to  produce  a  resilient  heel  which  will  have  its  attaching  face  concave 
throughout  its  area,  so  that  a  vacuum  or  suction  cup  may  be  formed 
whereby  it  will  be  held  to  the  shoe  temporarily  until  the  nails  can  be 
applied,  and  that  a  further  object  is  to'  produce  a  heel  which  will  have 
a  flat  tread  surface  when  applied  to  a  shoe,  and  which  may  be  equipped 
with  fastening  devices  so  located  that  it  can  be  easily  trimmed  down. 
But,  as  has  been  stated,  the  patent  cannot  be  treated  as  for  a  product, 
either  of  the  unpatented  method  set  forth  at  length  in  the  specification, 
or  of  the  patented  mold. 

After  describing  the  mold,  which,  and  not  the  heel  to  be  produced  by 
means  of  it,  must  be  regarded  as  the  only  improvement  in  manufacture 
which  the  patent  can  cover,  the  specification  proceeds  to  describe  "the 
practice  of  the  invention."  The  invention  being  for  present  purposes 
a  mold,  and  nothing  more,  this  description  of  a  method  wherein  the 
mold  is  used  is  significant  only  so  far  as  it  tends  to  describe  the  alleged 
new  mold  by  describing  its  operation  in  use. 

According  to  said  description,  rubber  or  composition  is  to  be  placed 
in  the  chamber  of  the  mold  so  as  to  completely  fill  its  opening.  This  is 
the  chamber  having,  according  to  claim  11,  the  general  outline  of  a  heel 
lift  and  one  concave  wall.  A  top  plate  forming  the  opposed  wall  of  the 
chamber,  and  having  a  convex  surface  coacting  with  the  concave  wall, 
is  then  to  be  put  in  position,  with  its  convex  projection  entering  a  de- 
pression which  surrounds  the  molding  chamber.  To  this  depression 
claim  11  makes  no  reference,  nor  is  Siere  any  such  depression  to  be 
found  in  the  defendant's  mold. 

The  specification  provides  that  the  recess  or  cavity  forming  the  con- 
cave wall  of  the  molding  chamber  is  to  be  "a  true  section  of  a  sphere," 
and  also  that  the  convex  surface  of  the  projection  on  the  under  side  of 
the  top  plate,  which  is  to  form  the  opposed  wall,  is  also  to  be  "a  true 
section  of  a  sphere  and  an  exact  complement  of"  the  concave  wall  of 
said  chamber  wherewith  it  is  to  coact.  It  further  provides  that  said 
convex  surface  is  to  be  "adapted  to  fit  in  the  concave  depression"  sur- 
rounding the  molding  chamber  and  referred  to  in  the  preceding  para- 
graph hereof.  Nothing  of  all  this  is  to  be  found  either  in  the  claim  in 
suit,  or  in  the  defendant's  mold.  From  that  mold,  not  only  is  any  de- 
pression surrounding  the  molding  chamber  absent,  but  neither  the  con- 
vex nor  concave  wall  thereof  can  be  properly  described  as  a  true  sec- 
tion of  a  sphere. 
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The  description  requires  the  plates  composing  the  mold  to  be  steam 
heated,  and,  when  the  mold  is  hlled,  subjected  to  hydraulic  pressure,  so 
as  to  compress  and  solidify  the  plastic  contents  of  the  mold.  It  may  be 
taken  for  granted  that  any  mold  for  making  rubber  heels  would  be 
treated,  when  in  use,  substantially  in  the  same  way.  There  is  a  state- 
ment that  surplus  material  overflowing  in  the  process  is  to  be  accommo- 
dated in  an  annular  cavity  surrounding  the  above  depression  which 
surrounds  the  molding  chamber,  therein  forming  a  "fin"  to  be  trimmed 
off  before  marketing  the  product  No  such  annular  cavity  is  referred 
to  in  claim  11  or  found  in  the  defendant's  alleged  infringii^  mold. 
According  to  further  statements  in  the  specification,  by  means  of  ribs 
upon  the  top  plate  of  the  mold,  about  which  claim  11  is  silent,  and 
which  are  also  absent  from  the  defendant's  mold,  grooves  in  the  upper 
face  of  the  heel  will  be  produced,  which  will  "mark  off  separate  suc- 
tion areas  at  the  center  of  the  heel."  And  finally,  the  pins — ^L  e.,  the 
"washer  supporting  devices" — of  claim  11,  are  to  "converge  on  radii  of 
the  arcs  described  by  the  concavity  from  whidi  they  rise,  and  thus  form 
openings  in  the  heel  converging  toward  the  concave  or  attaching  face 
thereof,  brought  into  parallel  relation  when  the  heel  lift  is  flattened 
against  the  shoe,  so  that  nails  driven  through  them  will  enter  the  shoe 
heel  perpendicularly.  No  suggestion  as  to  any  of  this  is  to  be  gathered 
from  claim  11,  nor  are  there  any  pins  or  washer  supporting  devices  so 
arranged  in  the  defendant's  mold. 

According  to  the  plaintiff's  own  evidence,  the  mode  of  operation  it 
follows,  in  practice,  when  its  patented  mold  is  used,  differs  in  important 
respects  from  the  mode  of  operation  described  in  the  patent  Instead 
of  beginning  by  placing  rubber  or  composition  in  the  molding  chamber, 
so  as  to  completely  fill  its  opening,  what  is  first  done  is  to  place  a  disc- 
like heel  blank,  containing  a  desired  weight  of  rubber  or  composition, 
on  the  pins  in  the  cavity  of  the  chamber,  upon  which  the  convex  upper 
member  is  then  forced  down  by  hydraulic  pressure,  whereby  it  is  said 
that  air  is  pocketed  or  trapped  between  the  lower  surface  of  the  disc- 
like blank  and  the  concave  bottom  of  the  chamber,  the  resistance  of  air 
so  confined  thereupon  operating,  as  is  claimed,  to  force  the  outer  edges 
of  the  disc-like  blank  to  the  outer  edges  of  the  mold.  It  is  further  said 
that  all  this  results  in  securing  more  density  and  less  porosity  in  the 
edges  of  the  heel  produced.  An  intermittent  sudden  pressure  upon 
the  upper  member  of  the  mold  is  said  to  be  employed  in  order  to  expel 
the  air  confined  as  above. 

The  evidence  relied  on  by  the  plaintiff  to  show  that  any  such  effect 
upon  the  product  is  in  fact  produced  seems  to  me  by  no  means  con- 
vincing. But,  taking  the  facts  to  be  as  stated,  it  is  clear  that  the  plaintiff 
is  using  its  patented  mold  to  carry  out  a  method  other  than  that  di- 
rected by  the  patent  to  be  followed  in  "the  practice  of  the  invention"  oi 
in  producing  heels  "by  my  improved  method."  Nothing  is  said  in  the 
patent  about  using  the  stock  in  disc-like  blanks,  and  such  blanks  can 
hardly  be  supposed  to  "completely  fill  the  opening"  of  the  cavity  in  the 
mold,  according  to  the  directions  of  the  patent.  Nor  is  an)rthing  found 
in  the  patent  about  trapping  pr  pocketing  air  underneath  what  is  put 
into  the  cavity,  nor  any  suggestion  that  any  result  of  importance  to  the 
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product  may  be  secured  thereby.  Though  a  patenteer  5s  entitled  to  all 
the  advantages  of  the  invention  he  describes,  he  cannot  claim  the  benefit 
of  any  others ;  and  here,  so  far  as  he  has  undertaken  to  describe  his 
invention  by  describing  a  method,  he  has  relied  only  on  the  method  de- 
scribed in  the  patent. 

The  defendant,  if  it  could  in  any  case  be  said  to  follow  the  method 
of  the  patent  while  it  uses  a  mold  constructed  in  so  many  particulars 
differently  from  the  mold  shown  and  described  in  the  patent,  does  not, 
according  to  its  evidence,  follow  the  plaintiff's  method  as  described  in 
the  plaintiffs  evidence.  Instead  of  disc-like  blanks,  it  uses  blanks  in 
size  and  shape  substantially  like  the  finished  heel,  and  leaving  little 
scope  for  the  production  of  any  effect  upon  the  outer  edges  thereof, 
such  as  the  plaintiff  claims  to  secure. 

To  the  differences  in  construction  between  the  mold  described  in  the 
patent  and  the  defendant's  mold  it  may  well  be  that  some  part  of  the 
success  of  the  plaintiff's  product  may  be  due.  There  is  at  any  rate 
nothing  to  show  that  said  success  is  due  only  to  those  features  of  the 
patented  mold  which  it  has  claimed  in  claim  11.  The  attempt  appears 
to  have  been  made  to  cover  by  that  claim  all  concave-convex  molds, 
whether  in  other  respects  such  as  described  in  the  patent  or  not.  The 
result  has  been,  in  my  opinion,  to  make  the  claim  one  for  what  the 
patentee  did  not  invent  and  was  not  patentable.  If  the  claim  could  be 
r^arded  as  valid,  if  limited  to  the  particular  structure  shown  and  de- 
scribed in  the  patent,  so  as  to  cover  only  molds  having  the  described 
features  of  the  patented  molds,  the  defendant's  mold,  from  which  so 
many  of  those  features  are  absent  as  above,  does  not  infringe  it. 

These  conclusions  require  dismissal  of  the  bill,  and  there  may  be  a 
decree  accordingly.  The  defendant  may  submit  a  draft  decree,  under 
rule  23  of  this  court,  on  or  before  May  27,  and  the  plaintiff  may  file 
corrections  thereof  on  or  before  June  2,  1918. 


HHiDEBTH  T.  MASTORAS. 

(District  Court,  D.  Oregon.    July  28,  191&} 

No.  7466. 

1,  PATEKTS    ®=>168(2) — C?LAIMS— CONSTRUCTIOW. 

Where  the  first  two  claims  of  plalntlfTs  patent,  after  being  rejected  by 
the  examiner,  were  later  allowed  as  claims  10  and  11,  there  Is  no  reason 
for  a  strict  construction  of  the  third  claim,  which,  after  the  disallowance, 
was  made  No.  1. 

2.  Patents  <a=»90(5)— Invention— PBiOBrrr.  .    ^  ^    _._.     a.  ^ 

The  original  and  first  Inventor  Is  he  who  has  not  only  first  orlglnatea 

the  novel  concept,  but  who  through  the  exercise  of  reasonable  diligence 

has  reduced  it  to  pracUce;  for  a  mere  concept,  not  reduced  to  practice 

Is  not  in  Itself  patentable. 

3  Patents  «=»311— iNraiNOKiaiiNT  StnT^EvinHNcaB.  .  _.      ,        » 

In  a  suit  for  Infringement,  evidence  that  complainant's  device  is  not 

operative  Is  provable  under  the  general  Issue. 

«=3Por  other  case*  lee  ume  Uplc  t  KBY-NUSIBKB  lo  >U  Key-Numl)W«l  Dlf  ««U  ft  Ind«x«a 
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4.  Patents  «=»49— Validitt— Opisativi  Device. 

A  patent  fteld.  In  view  of  the  long  Interference  proceedings  and  the 
subsequent  decision  of  the  CJourt  of  Appeals  for  the  District  of  Colum- 
bia wherein  it  was  decided  that  the  patent  was  ba^c,  to  afford  prima 
fade  proof  of  the  operatlveness  and  utlUty  of  the  machine- 
Ob  Patents  «=»47 — Pioneek  Patewts— Opkbativb  Chabaoteb. 

A  deylce  need  not  be  perfect  in  order  to  escape  the  charge  of  inopera- 
tlTeness,  and  In  case  of  a  plmeer  patent  no  one  can  e(xi>ect  the  operative 
character  of  the  device  to  respond  to  the  highest  test  of  perfection  In 
the  art. 
8.  PATEirrs  «=»17S — CONBTaiTOTIOW— Olaiiib. 

A  pioneer  patent  la  entitled  to  a  broad  constmctlon  of  Its  claims, 
though  of  coarse  It  cannot  be  broader  than  the  claims. 
T.  Patents  ^=>3S8 — ^VAXiDrrr— Ih»wngbmcnt. 

The  blckinson  jkatent,  No.  831,501,  claim  1  of  wbldi  was  for  a  candy- 
pnlling  machine  comprising  a  plurality  of  oppositely  disposed  candy 
hooka  or  supports,  and  means  for  producing  an  in-and-out  motion  of 
those  parts,  Aeki  valid  and  infringed  by  defendant's  device. 

In  Equity.  Suit  by  Herbert  L.  Hildreth  against  Jim  M.  Mastoras. 
Decree  for  ccxnplainant 

Macleod,  Calver,  Copeland  &  Dike,  of  Boston,  Mass.,  and  Chester  G. 
Murphy,  of  Portland,  Or.,  for  complainant. 

A.  W.  Lafferty,  D.  E.  Lofgren,  J,  L.  Atkins,  and  W.  A.  Robbins,  all 
of  Portland,  Or.,  for  defendant 

WOLVERTON,  District  Judge.  This  is  a  suit  for  injunction  to 
restrain  an  allied  infringement  by  defendant  of  complainant's  patent 
Complainant  is  the  owner  of  what  is  known  as  the"  Herbert  M.  Dickin- 
son patent,  letters  patent  for  which  were  issued  to  him,  being  num- 
bered 831,501.  The  device  is  for  pulling  candy.  Claim  1,  which  it  is 
claimed  is  being  infringed,  is  as  follows : 

"A  candy-pulling  machine,  comprising  a  plurality  of  oppositely  disposed 
candy  books  or  8UK>ort8,  a  candy  puller,  and  means  for  producing  a  speclfled 
rdative  In-and-oot  motion  of  these  parts,  for  the  purpose  set  forth." 

The  hooks  consist  of  a  perpendicular  standard  or  pin  affixed  to  the 
bottcm  of  a  trough  and  in  the  center  thereof,  and  two  other  pins  or 
standards  suspended  from  an  arm  or  plate,  which  in  turn  is  affixed  to 
a  support  and  made  to  rotate  nearly  a  one-half  revolution.  By  suitable 
contrivance  the  support  which  carries  the  pins  is  made  to  move  back 
and  forth  from  end  to  end  of  the  trough,  and  at  each  end  of  the  trough 
the  pins  are  made,  by  the  rotary  motion  of  the  plate  to  which  they  are 
suspended,  to  reverse  their  positions  from  one  side  of  the  trough  to  the 
other  before  beginning  their  movement  in  the  opposite  direction.  In 
this  way  there  is  produced  an  in-and-out  movement  of  the  suspended 
pins  relative  to  the  stationary  pin  every  time  they  reach  and  depart 
from  the  ends  of  the  trough.  This  movement  causes  the  hank  of 
candy  which  is  placed  in  the  trough  to  be  pulled  by  lapping  on  itself, 
as  the  suspended  pins  pass  and  repass  the  fixed  pin  and  as  their  posi- 
tioas  are  reversed.    The  operation  of  the  device  pulls  the  candy,  or  at 

least  that  is  the  theory  advanced  by  the  complainant 

I  ii  . 

^-oTot  other  ea««a  IM  UOM  topio  A  KBT-NUUBBR  In  all  Kejr-Numberad  DigwU  A  IndeZM 
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Defendant  is  the  assignee  of  the  Langer  patent,  No.  1,232,697,  and 
his  device,  which  it  is  alleged  infringes  claim  1  of  the  complainant's 
patent,  consists  simply  of  two  stationary  pins,  each  extending  horizon- 
tally from  the  center  of  a  disk,  and  a  third  pin,  which  is  made  to  ro- 
tate about  the  disks  in  opposite  directions,  so  as  to  pass  and  repass 
between  the  stationary  pins  at  each  revolution.  The  candy  is  placed 
on  the  pins  in  operation,  and  is  lapped  and  relapped  as  the  rotating  pin 
passes  and  repasses  between  the  stationary  pins.  When  the  candy  is 
in  proper  elasticity,  it  needs  no  support  aside  from  that  afforded  by  the 
pins. 

[1]  Preliminary  to  entering  upon  the  more  salient  features  of  the 
present  inquiry,  I  will  dispose  of  a  suggestion  of  counsel  for  the  de- 
fendant to  the  effect  that  Ihe  Patent  Office,  in  an  interference  proceed- 
ing had  involving  the  Dickinson  patent  with  others,  has  rendered 
claim  1  of  the  patent  subject  to  a  narrow  rather  than  a  broad  construc- 
tion. Originally  Dickinson  made  but  three  claims,  of  which  what  is 
now  claim  1  was  the  third,  and  the  suggestion  is  based  upon  the  fact 
that  at  one  stage  in  the  proceeding  claims  1  and  2  were  rejected  by 
the  examiner.  However,  further  action  was  taken  respecting  the  re- 
jected claims,  a  matter  which  counsel  seem  to  have  overlodced,  where- 
by claim  1  was  eventually  allowed  in  exactly  the  same  language  as  first 
written.  It  now  constitutes  claim  10  in  the  patent.  Claim  2  was  also 
allowed,  with  an  amendment  to  avoid  a  supposed  conflict  with  Firchau, 
making  it  read  "a  series  of  more  than  two  pins  or  pulling  members," 
instead  of  "a  series  of  pins  or  pulling  members."  As  amended,  it  is 
now  claim  11.  The-Firchau  concept  was  not  in  its  operation  a  machine 
for  pulling  candy  at  all,  but  one  for  working  or  mixing  candy.  The 
contrivance  consists  of  a  drum  with  two  pms  or  fingers  extending 
therein,  which  are  rotated  in  opposite  directions,  and  has  none  of  the 
elements  of  the  Dickinson  machine.  This  disposes  of  any  inference  of 
narrow  construction  that  might  otherwise  have  been  drawn  from  the 
fact  of  the  examiner  first  rejecting  claims  1  and  2  as  first  propounded 
by  Dickinson,  and  also  of  any  contention  that  the  Firchau  patent  an- 
ticipates the  Dickinson  device.  These  matters  of  conflict  were  settled 
in  the  Patent  Office  in  the  interference  proceeding,  and  need  no  fur- 
ther elucidation. 

[2]  Another  argument  presented  by  counsel  for  defendant  is  that 
there  has  never  been  any  reduction  to  practice  of  the  Dickinson  ma- 
chine, and  hence  that  there  was  no  completion  of  the  inventive  act,  or 
that  because  thereof  the  thing  claimed  by  him  never  eventuated  into  a 
completed  invention.  Reduction  to  practice  is  but  an  element  in  an  in- 
vestigation for  determining  who  is  the  original  and  first  inventor, 
where  two  or  more  persons  who  have  conceived  a  supposedly  novel 
idea  respecting  a  device  or  combination  not  theretofore  known  or  used 
are  each  seeking  to  establish  the  right  to  a  patent  as  the  prior  and  first 
inventor.  The  concept  is  not  in  itself  patentable,  and  it  is  only  after 
the  supposed  novel  device  has  been  reduced  to  practice  that  the  inven- 
tor is  entitled  to  patent.  So  it  is  that  the  person  who  is  first  to  conceive 
the  invention,  but  is  later  than  his  rival  in  reducing  it  to  practice,  is 
not  regarded  as  the  first  inventor,  unless  he  has  exercised  due  diligence 


Digitized  by 


Google 


HIUDBETH  ▼.  MA8TOBAB  71 

in  efforts  to  perfect  the  invention  at  and  continuously  after  the  time 
his  rival  entered  the  field  against  him.  And  it  may  happen  that  the 
first  to  originate  the  concept,  but  last  to  reduce  the  device  to  practice, 
if  he  has  exercised  reasonable  diligence  under  all  the  circumstances, 
will  be  entitled  to  the  patent  30  Cyc  876.  It  results,  therefore,  that 
the  original  and  first  inventor  is  he  who  has  not  only  first  originated 
the  novel  concept,  but  who,  through  the  exercise  of  reasonable  dili- 
gence, in  view  of  the  surrounding  and  attending  circumstances,  was 
first  to  reduce  it  to  practice. 

[3]  There  is  no  dispute  here  involving  priority  of  invention.  There 
is  a  dispute,  however,  which  presents  ^e  question  whether  the  com- 
plainant has  any  invention  at  all,  or  an  invention  presenting  any  utility 
or  importance.  This  is  predicated  upon  the  insistence  of  one  of  coun- 
sel for  the  defendant  that  there  is  a  total  inoperativeness  of  the  ma- 
chine constructed  under  the  Dickinson  patent.  That  the  device  is  in- 
operative, if  such  is  the  case,  is  provable  .under  the  general  issue. 
Reckendorfer  v.  Faber,  92  U.  S.  347,  354,  23  L.  Ed.  719. 

[4,  5]  Aside  from  the  presumption  that  the  patent  affords  that  the 
Dickinson  machine  is  operative,  the  testimony  here  satisfactorily  shows 
it  to  be  a  fact.  Complainant,  the  present  owner  of  the  patent,  had 
and  still  has  one  of  the  machines  in  his  factory.  He  testifies  that  he 
has  used  it  in  practical  operation,  and  that  while,  as  originally  con- 
structed, it  did  not  pull  candy  satisfactorily,  yet  by  shortening  the 
reach  of  the  pull,  and  speeding  up  the  mechanical  apparatus  for  mov- 
ing the  pins,  it  did  the  work  all  right,  and  would  pull  candy  commer- 
cially. The  change  in  construction  to  speed  up  the  operation  in  no 
way  affected  the  principle  involved  by  the  invention.  A  model  has 
been  introduced  in  evidence,  showing  the  mechanical  operation  of  the 
machine,  and  it  is  within  itself  a  demonstration  that  it  pulls  candy. 

Take  any  plastic,  cohesive  substance,  held  by  two  objects,  separately 
adjusted,  which  are  made  to  pass  a  stationary  intervening  object,  one 
upon  each  side  thereof,  and  the  substance,  when  contact  is  made  with 
the  intervening  object,  will  be  caused  to  lap  on  itself  and  to  stretch  or 
be  pulled  as  candy  is  pulled  by  hand.  Again,  when  the  positions  of 
the  two  objects  are  reversed,  in  manner  as  the  Dickinson  device  de- 
signs they  shall  be,  one  of  the  objects  passes  between  the  intervening 
or  stationary  object  and  the  other  of  the  two,  and  another  contact 
with  the  substance  is  made,  which  will  cause  it  to  stretch  or  be  pulled, 
but  in  a  less  degree,  because  the  reach  of  the  movement  is  shorter. 
Can  there  be  any  doubt  about  a  device  of  the  kind,  and  thus  operated, 
stretching  or  pulling  the  substance  mechanically?  Surely  there  can  be 
none.  If  none,  what  becomes  of  the  alleged  inoperativeness  of  the  Dick- 
inson device?  By  causing  the  two  objects  to  move  in  opposite  direc- 
tions past  the  intervening  or  stationary  object,  and  to  be  reversed  at  the 
respective  extremities,  the  substance  will  again  be  caused  to  be  twice 
stretched  or  pulled,  in  the  same  way  as  above  indicated,  and  thus  will 
be  completed  a  cycle  in  operation  of  the  Dickinson  device.  The  con- 
tinued operation  consists  in  repeating  the  cycles  in  movement  of  the 
moving  objects  in  relation  to  the  stationary  object. 
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No  further  argument  is  necessary  to  convince  one  that  the  device 
is  mechanically  operative  for  pulling  candy  in  some  form.  It  may 
not  be  the  best  device  possible  for  tiit  purpose,  but  it  is  self-evident 
that  it  will  pull  candy.  The  question  will  receive  further  elaboration 
in  the  discussion  of  a  somewhat  correlated  contention  made  by  one  of 
defendant's  counsel.  The  contention  is  that,  while  it  is  conceded  that 
the  Dickinson  patent  is  valid  and  the  device  useful,  yet  it  cannot  be 
used  to  pull  candy,  or  rather  that  claim  1'  of  the  Dickinson  patent  is 
susceptible,  only  of  a  narrow  construction,  and,  so  construed,  that  tiie 
Langer  patent  does  not  infringe.  / 

No  better  illustration  in  discussion  can  be  produced  than  that  which 
comes  out  of  the  interference  proceeding  in  the  Patent  Office.  In 
the  long  struggle  Dickinson  had  in  the  Patent  Office  by  reason  of 
the  interference  proceedings,  which  extended  over  a  period  of  five 
years,  five  other  applications  for  patents  were  at  one  time  and  another 
mvolved  in  the  controver-sy.  In  some  instances,  the  applicants  with- 
drew the  broad  claims  which  were  said  to  be  in  conflict  with  those  of 
the  other  inventors,  and  accepted  patents  which  covered  merely  the 
special  types  of  machines  designed  by  them.  In  other  cases,  the  ques- 
tion of  priority  was,  after  more  or  less  prolonged  contest,  determined 
by  the  Patent  Office.  The  five  were  those  of  Hildreth,  Jenner,  Thibo- 
deau,  Robinson,  and  Henry.  The  one  idea  common  to  all  these  appli- 
cations, including  Dickinson's,  is  that  couched  in  the  exact  language 
of  claim  1  of  the  Dickinson  patent  as  finally  approved  and  issued  by 
the  Patent  Office.  That  the  claim  was  considered  to  contain  the  basic 
principle  or  elements  dominating  the  claims  of  all, the  applicants  is 
attested  by  the  strenuous  contest  made  upon  the  part  of  each  appli- 
cant to  have  it  read  into  his  patent  above  that  of  the  other  contestants. 
The  Patent  Office  not  only  declared  Dickinson  to  be  the  original  and 
first  inventor  of  the  device  embodying  the  principle,  but  further  de- 
clared that  the  principle  itself  was  basic  in  character  and  dominated 
all  the  other  devices  for  which  applications  were  then  pending,  or  at 
some  time  had  been  during  the  interference  proceedings.  Brief  ref- 
erence will  be  made  to  the  patents  awarded  in  the  interference  pro- 
ceeding, and  attention  directed  to  the  diflferent  types. 

The  Hildreth  device  consists  of  two  pins  adjusted  in  a  vertical  po- 
sition on  oppositely  disposed  arms  of  an  oscillating  beam,  and  a  third 
in  the  form  of  a  swinging  pendulum.  By  co-operation  of  the  pendulum 
with  the  oscillating  pins  there  is  produced  an  in-and-out  movement  of 
the  pins  with  relation  to  each  other,  which  produces  contact  with  the 
candy,  and  causes  a  lapping  and  pulling  of  the  same,  and  in  each  cycle 
of  operation  the  candy  is  four  times  Tapped  and  pulled,  the  same  as 
by  the  Dickinson  machine. 

The  Jenner  machine  is  provided  with  five  pins  horizontally  disposed, 
tjiree  of  which  are  stationary  and  the  other  two  but  the  handles  of 
a  crank,  which  are  made  to  revolve  in  the  same  direction,  so  relatively 
disposed  to  the  stationary  pins  as  to  move  in  intersecting  paths ;  each 
crank  pin  in  its  revolution  circumscribing  two  of  the  stationary  pins. 
Thus  contact  by  the  pins  is  three  times  made  with  the  candy  at  each 
revolution  of  each  crankpin,  and  the  candy  is  accordingly  lapped  and 
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pulled.  Here  again  is  found  the  in-and-out  or  intersecting  movement, 
although  the  pins  are  horizontally  and  differently  disposed,  three  be- 
ing stationary  and  two  moving. 

The  Thibodeau  machine  has  four  pins  horizontally  disposed,  sup- 
ported by  two  levers,  a  pair  being  attached  to  each  lever,  and  the  arms 
caused  to  rotate  in  the  same  direction.  The  levers  have  each  a  short 
arm  and  a  long  arm,  and  when  the  rotation  takes  place  the  in-an4-out 
or  intersecting  movement  is  produced,  and  the  candy  when  laid  on  the 
pins  is  lapped  and  pulled. 

The  Robinson  machine  contains  three  horizontally  disposed  pins, 
one  of  which  is  stationairy.  The  other  two  are  really  crank-shaped 
arms,  which  are  made  to  revolve 'about  the  stationary  pin  in  opposite 
directions.  Thus  is  secured  the  intersecting  or  in-and-out  movement 
for  lapping  and  stretching  the  candy. 

The  Henry  machine  is  much  of  the  same  order,  except  the  crank 
pins  have  the  form  of  hooks,  and  are  so  called,  and  the  cranks  re- 
volve in  tmison.  The  machine  is  double,  having  a  set  of  pins  on  each 
side  of  the  operating  machinery,  so  that  two  batches  of  candy  may 
be  pulled  at  the  same  time. 

Now,  the  principle  of  pulling  candjy  is  common  to  all  these  machines. 
They  sJl  have  the  intersecting  or  m-and-out  movement  of  the  pins 
acting  relatively  to  each  other,  by  which  the  candy  is  engaged  and 
lapped,  and  stretched  or  pulled.  This  is  practically  the  only  way  that 
candy  can  be  pulled  commercially.  The  idea  was  suggested,  no  doubt, 
by  the  method  of  hand  pulling,  by  which  the  candy  is  thrown  over  a 
stationary  hook  and  stretched.  Then  by  holding  the  end  in  <Mie  hand, 
the  elongated  hank  is  seized  in  the  center  with  the  other,  and  the  hank 
agdn  thrown  over  the  hook,  and* the  pulling  repeated.  What  was 
desired  was  a  machine  that  would  pull  candy  on  the  same  principle. 
Dickinson  first  hit  upon  such  a  contrivance  by  resorting  to  the  system 
of  pins  so  disposed  and  so  operated  as  to  produce  relatively  the  in-and- 
out  movement,  and  thus  to  engage  the  candy  and  1^  or  stretch  or  pull 
it.  None  of  the  other  machines  produced  in  the  interference  pro- 
ceeding did  more.  Some  of  them,  perhaps  all  of  them,  pulled  candy 
more  successfully;  but  they  all  resorted  to  the  same  principle  for 
pulling  candy  as  did  Dickinson.  The  in-and-out  or  intervening  move- 
ment of  the  pins  operating  relatively  to  each  other  was  found  common 
to  all,  and  this,  whether  the  pins  consisted  of  three  or  more  than  three, 
or  whether  they  were  vertically  or  horizontally  disposed;  and  the 
question  of  needed  support  for  the  candy,  other  than  the  pins  afforded, 
while  the  machine  was  in  operation,  was  treated  as  wholly  irrelevant 
to  the  controversy.  In  the  light  of  all  this,  the  examiner  of  interfer- 
ences defined  the  issue  as  relating  to  a  pioneer  invention,  and  of  a 
generic  nature  broad  enough  to  include  the  widely  different  types  of 
machines  shown  in  the  several  applications.  The  decision  passed  by 
appeal  to  the  Board  of  Examiners  in  Chief,  thence  to  the  Commis- 
sioner of  Patents  in  person,  and  then  to  the  Court  of  Appeals  for  the 
District  of  Columbia,  and  by  each  of  such  tribunals  was  affirmed. 
The  Commissioner  of  Patents  in  his  decision  says : 
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•  • 

"Dickinson  seems  to  have  the  elements  of  the  machine  called  for  b;  the 
issue,  and  those  elements  are  mechanically  operative.  •  •  •  The  record 
furnishes  no  Justiflcatlon  for  the  conclusion  that  Dickinson's  machine  was  use- 
less, whatever  conclnaloii  may  be  reached  as  to  the  comparative  superiority  of 
the  various  machines." 

The  effect  of  these  decisions  is  certainly  sufficient  to  render  the  pat- 
ent prima  facie  proof  of  the  operativeness  and  utility  of  the  Dickinson 
machine,  whatever  may  be  the  rule  generally.  But,  being  a  pioneer 
patent,  no  one  could  expect  the  operative  character  of  the  device  to 
respond  to  the  highest  test  of  perfection  in  the  art.  Judge  Hough  has 
stated  the  principle  clearly  in  Enginq;pr  Co.  v.  Hotel  Astor  et  al.  (D.  C.) 
226  Fed.  779,  as  foUows: 

"A  device  need  not  be  perfect  in  order  to.  escape  the  charge  of  inoperative- 
ness. •  •  •  The  test  of  operativeness  is  to  ascertain  whether  the  patented 
device  does  (even  lamely  and  imperfectly)  perform  the  acts  claimed  for  it  in 
the  ipetbod  described  and  (perhaps)  for  the  reasons  given." 

The  cases  are  numerous  to  the  same  purpose.  See,  among  others. 
Telephone  Cases,  126  U.  S.  536,  8  Sup.  Ct.  778,  31  L.  Ed.  863 ;  Merg- 
enthaler  Linotype  Co.  v.  Press  Pub.  Co.  (C.  C.)  57  Fed.  502,  506; 
Thomson-Houston  Electric  Co.  v.  Lorain  Steel  Co.  (C.  C.)  103  Fed. 
641,  644;  Crown  Cork  &  Seal  Co.  v.  Aluminum  Stopper  Co.,  108 
Fed.  845,  48  C.  C.  A.  72. 

The  claim  that  the  Dickinson  machine  will  stir  candy,  but  will  hot 
pull  it,  and  therefore  that  it  is  inoperative  to  pull  candy,  is  not  sus- 
tained. I  have  not  overlooked  the  case  of  Besser  v.  Merrilat  Culvert 
Core  Co.,  243  Fed.  611,  156  C.  C.  A.  309. 

Reference  has  been  made  also, to  the  Igou  patent;  but  it  is  of  a 
type  similar  in  construction  to  the  Hildreth  patent,  and  needs  no 
further  elucidation  to  show  that  it  also  falls  within  the  same  prin- 
ciple governing  all,  as  it  respects  claim  1  of  the  Dickinson  patent. 

[6,7]  The  fact  that  the  Dickinson  patent  is  a  pioneer  in  the  art 
entitles  it  to  a  broad  construction.  Of  course,  it  could  not  be  broader 
than  the  claim.  But  a  reference  to  the  claim  shows  it  to  be  broad 
in  character,  and  to  comprise  any  candy-pulling  machine  having  a 
plurality  of  oppositely  disposed  hooks  or  supports,  a  candy  puller,  and 
means  for  producing  a  relative  in-and-out  motion  of  the  parts.  "If," 
says  the  court  in  Miller  v.  Eagle  Manufacturing  Co.,  151  U.  S.  186, 
207,  14  Sup.  Ct.  310,  318  (38  L.  Ed.  121),  "the  invention  is  broad  or 
primary  in  its  character,  the  range  of  equivalents  will  be  correspond- 
ingly broad,  under  the  liberal  construction  which  the  courts  give  to 
such  inventions."  As  we  have  seen,  the  principle  sought  to  be  applied 
is  the  relative  in-and-out  movement  of  the  pins,  so  as  to  bring  the 
same  in  contact  with  the  candy  and  cause  it  to  be  lapped  and  pulled. 
The  principle  is  basic,  and  dominates  all  machines  constructed  for 
pulling  candy  which  seek  to  apply  it  in  operation. 

The  defendant's  machine  has  the  relative  in-and-out  movement 
perfectly,  and  without  it  the  machine  would  not  pull  candy.  It  is  of 
a  type,  respecting  the  basic  principle  of  its  operation,  not  different 
from  those  machines  considered  in  the  interference  proceeding.    It 
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is  a  marked  improvement  on  the  Dickinson  machine,  but  it  cannot  be 
operated  without  applying  the  basic  principle  for  pulling  candy  by  ma- 
chinery which  Dickinson  invented;  and  this  in  itself  is  a  demonstra- 
tion that  it  infringes  the  Dickinson  patent.  That  the  defendant's  ma- 
chine has  two  stationary  pins  and  one  moving,  as  against  two  mov- 
ing and  one  stationary  in  the  Dickinson  and  Robinson  patents,  makes 
no  difference.  The  principle  of  the  relatively  intervening  or  in-and- 
out  movement  of  the  pins  is  applied  in  each,  and  that  is  the  essential 
thing. 

•  It  is  true  that,  where  two  machines  produce  the  same  effect  mere- 
ly, no  justification  is  afforded  thereby  for  the  assertion  that  they  are 
substantially  the  same,  or  that  the  devices  used  by  one  are  therefore 
mere  equivalents  for  those  of  the  other.  This  would  reverse  the  logic 
in  reasoning  from  cause  to  effect.  But  infringement,  it  is  said,  "is  a 
copy  of  the  thing  described  in  the  specification  of  the  patentee,  either 
without  variation,  or  with  such  variations  as  are  consistent  with  its 
being  in  substance  the  same  thing.  If  the  invention  of  the  patentee 
be  a  machine,  it  will  be  infringed  by  a  machine  which  incorporates 
in  its  structure  and  operation  the  substance  of  the  invention;  that  is, 
by  an  arrangement  of  mechanism  which  performs  the  same,  service 
or  produces  the  same  effect  in  the  same  way,  or  substantially  the  same 
way."  Burr  v.  Duiyee,  1  Wall.  531,  573  (17  L.  Ed.  650).  The 
principle  is  restated  m  Morley  Machine  Co.  v.  Lancaster,  129  U.  S. 
263,  273, 9  Sup.  Ct.  299,  302  (32  t.  Ed.  715),  as  follows : 

*'Wliere  an  Inve&tloii  la  one  of  a  primary  character,  and  the  mechanical 
fnnctlons  performed  by  the  machine  are,  aa  a  whole,  entirely  new,  all  subse- 
quent machines  wUch  employ  substantially  the  same  means  to  accomplish  the 
same  result  are  infringements,  although  the  subsequent  machine  may  contain 
InqKt>Tements  in  the  s^arate  mechanisms  wliich  go  to  make  up  the  machine." 

See,  also,  Westinghouse  v.  Boyden  Power  Brake  Co.,  170  U.  S.  537, 
569,  18  Sup.  Ct.  707.  42  L.  Ed.  L136. 

Turning  again  to  claim  1  of  the  Dickinson  patent,  its  language  and 
worfling,  it  can  be  read  directly  upon  the  Langer  patent,  and,  while  the 
mechanism  is  different  in  arrangement  and  in  the  movement  of  its 
parts,  it  performs  the  same  service  in  substantially  the  same  way,  and 
the  appliances  adopted  by  the  Langer  patent  are  but  mere  mechani- 
cal equivalents  of  those  used  in  the  Dickinson  machine.  It  results 
that  the  Langer  patent  infringes  that  of  Dickinson,  as  it  respects  claim 
1  of  the  latter  patent. 

Nor  is  claim  1  functional  merely,  and  therefore  too  broad  to  be 
sustained.  The  reasoning  of  Judge  Rose,  in  Hildreth  v.  Lau^r  & 
Suter  Co.  (D.  C.)  208  Fed.  1005,  1012,  to  my  mind  satisfactorily  disr 
poses  of  the  proposition,  and  I  need  not  repeat  it  here. 

The  complainant  is  entitled  to  an  injunction,  and  the  cause  will  be 
referred  to  the  master  in  chancery  to  take  the  accounting. 
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In  re  CRAWFORD  PI/UMMEB  CO. 

(District  Court.  D.  Massachusetts.    July  10,  19ia.) 

Mo.  2365». 

1.  Bankruptot  9=9265 — T78E  of  Tjrabkd  Pbeitcses  bt  Reoetvkb  ob  Tnumiu  ■ 

ReNTAIu 

A  trustee  or  receiver  has  the  right  to  use  the  premises  occupied  by  bank- 
rupt for  a  reasonable  period,  sufficient  to  enable  him  to  dispose  of  the 
bankrupt's  property  without  unnecessary  loss,  and  such  use  is  not  an 
adoption  of  a  lease  to  bankrupt,  but  the  estate  must  pay  reasonable  com- 
pensation for  sudi  use. 

2.  Bankbuftct  «=b25S — Use  or  Lojased  Premiseb  bt  Beckiveb  ok  Tbubtee-* 

Rkntal. 

The  rent  reserved  In  a  lease  to  bankrupt  is,  under  ordinary  condltionfl^ 
the  fair  measure  of  what  should  be  paid  by  a  receiver  or  trustees 

In  Bankruptcy.  In  the  matter  of  the  Crawford  Plununer  Compai^, 
bankrupt.    On  review  of  order  of  referee.    Reversed. 

Albert  A.  Gleason,  of  Boston,  Mass.  (Gleason  &  Higgins,  of  Bos- 
ton, Mass.,  of  counsel),  for  creditors. 
Asa  P.  French,  of  Boston,  Mass.,  for  receivers. 

MORTON,  District  Judge.  The  question  presented  by  these  pe- 
titions for  review  is  how  much  rent  shall  be  paid  out  of  the  estate 
to  the  landlords  for  the  time  during  which  the  premises  were  occu- 
pied by  the  common-law  assignee  and  by  the  receivers  in  bankrupt- 
cy. The  period  was  from  April  18  to  August  1,  1916,.  inclusive,  3% 
months.  The  premises  were  a  store  on  Washington  street,  Boston, 
near  the  best  retail  district.  They  were  leased  by  the  landlords  to  a 
third  person,  and  by  it  were  orally  sublet  to  the  bankrupt,  on  -the 
terms  stated  in  the  lease.  In  legal*  effect  the  bankrupt  was  only  a 
tenant  at  will ;  but  the  lessee  and  its  guarantor  on  the  lease  had  close 
business  relations  with  the  brankrupt,  the  arrangement  had  contin- 
ued for  a  number  of  years,  and  for  the  purposes  of  the  present  ques- 
tion I  think  the  case  substantially  the  same  as  if  the  bankrupt  had 
held  directly  under  the  lease.  The  failure  occurred  in  April,  1916; 
tlie  lease  ran  till  December  31,  1917.  The  total  rent  amounted  to 
$26,420  per  year;  i.  e.,  $2,201.66  per  month. 

The  matter  was  heard  by  the  referee  and  is  here  on  his  certificate, 
which  states  the  facts.    He  finds: 

"That  the  rental  value  of  this  store  for  the  purposes  of  permanent  occu- 
pancy at  the  time  it  was  occupied  by  the  receivers  was  greater  than  the  rent 
reserved  under  the  leases.  •  •  •  The  rental  value  of  the  premises,  used 
only  for  temporary  occupancy,  was  perhaps  as  low  as  $100  a  week.  The  re- 
ceivers were  tenants  at  sufferance,  and  It  was  understood  that  they  were  to 
vacate  the  premises  whenever  a  satisfactory  offer  to  rent  by  lease  was  received 
by  the-  petitioners.  •  •  •  There  was  no  agreement  between  the  assignee 
and  the  owners,  or  between  the  receivers  and  the  owners,  or  between  the  trus- 
tees and  the  owners,  with  reference  to  the  amount  of  rent  to  be  paid.  A  state- 
ment was  made  by  one  of  the  receivers  to  the  representative  of  the  owners,  to 
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the  effect  tbat  usually  the  amoont  of  rent  reserved  under  the  lease  was  the 
snm  allowed." 

The  learned  referee  allowed  the  sum  of  $1,500  per  month  as  being 
what  he  regarded  as  "equitable  and  just,"  and  both  parties  (the  land- 
lords and  the  trustees)  have  taken  review  proceedings  from  his  order. 

[1]  A  trustee  or  receiver  has  the  right  to  use  the  pemises  occupied 
by  the  bankupt  for  a  reasonable  period,  sufficient  to  enable  him  to 
dispose  of  the  bankrupt's  property  without  unnecessary  loss,  and  .to  do 
so  by  selling  it  there,  if  that  be  the  best  way.  In  re  Chambers,  Calder 
&  Co.  (D.  C.  R.  I.)  98  Fed.  865 ;  Remington  on  Bankruptcy  (2d.  Ed.) 
§  984.  This  court  has  several  times  stopped  landlords  from  prema- 
turely ousting  receivers  or  trustees.  Such  use  of-  real  estate  is  not 
an  adoption  of  a  lease  to  the  bankrupt.  The  liquidating  officers  are 
to  pay  therefor  reasonable  compensation  for  the  use  and  occupancy 
of  the  premises.  In  this  case  neither  the  landlords  nor  the  lessee 
made  any  effort  to  oust  the  assignee  or  receivers,  and,  if  they  had, 
they  would  not  have  been  permitted  to  do  so,  without  allowing  a  rea- 
sonable time  in  which  to  close  out  the  business,  which  was  one  of 
some  size.  In  re  Chambers,  Calder  &  Co.,  supra.  It  was  understood 
by  the  parties  that  efforts  were  being  made  to  find  a  permanent  ten- 
ant, but  no  pressure  to  vacate  was  ever  put  upon  liie  assignee  or 
the  receivers  by  the  landlords  or  by  the  lessee.  In  view  of  these 
facts,  the  element  of  uncertainty  in  the  assignee's  and  receiver's  ten- 
ancy seems  to  me  to  have  been  overemphasized  by  the  learned  ref- 
eree. 

[2]  It  has  generally  been  thought  that  the  rent  reserved  in  a  lease 
to  the  bankrupt  was,  under  ordinaij  conditions,  the  fair  measure  of 
what  the  use  and  occupancy  by  receivers  or  trustees  was  fairly  worth, 
and  it  has  been  the  siun  usually  awarded  in  this  district.  In  re  Adams 
Cloak,  Suit  &  Fur  House  (D.  C.  Mass.)  199  Fed.  337.  In  the  ab- 
sence of  an  express  agreement  for  a  lower  rental,  there  is  a  presump- 
tion in  favor  of  that  sum;  and  it  will  ordinarily  be  allowed,  unless 
unusual  circumstances  appear  making  it  plainly  unreasonable.  Fleming 
V.  Noble,  250  Fed.  733  (C.  C.  A.  1st  Cir.).  There  were  no  such  cir- 
cumstances in  this  case ;  and  it  seems  to  me  that  the  ordinary  practice 
ought  to  have  been  followed.  It  is  true  that  this  makes  the  rent  large 
for  the  business  done;  but  that  was  a  matter  with  which  the  landlords 
were  not  concerned,  and  which  ought  not,  I  think,  to  diminish  their 
lights. 

The  order  of  the  referee  is  vacated,  and  an  order  may  be  entered 
in  accordance  with  this  opinion. 
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TJNITED  STATES  T.  DH>  BOLT  et  al. 

(District  Court,  &  D.  Ohio.  B.  D.    July  8,  191&) 

No.  1105. 

1.  OBDnNAI,  IiAW  «S»753(1)— DiBECTIOK   OT  VkBDICT — Ck>NSIDERATIOIT  OF  EVI- 

DENCE. 

It  is  the  duty  of  the  court,  In  <»nslderlng  a  motion  to  direct  a  verdict, 
to  take  that  view  of  the  evidence  most  favorable  to  the  party  against 
whom  it  is  desired  that  the  verdict  should  be  directed,  and  determine  the 
njatter  from  that  evidence  and  reasonable  and  Justifiable  Inferences 
therefrom, 

2.  Wak  i©=4 — Sabotage — ^Debtbuction  of  Wab  MateriaXi — Attempt. 

Under  Sabotage  Law  April  20,  1918,  S  3,  providing  that  whoever.  In 
times  of  war  destroys  war  material,  or  whoever  willfully  attempts  to 
make  or  causes  to  be  made  in  a  defective  manner  any  war  materials,  a 
conviction  can  be  had  for  an  "attempt,"  where  the  evidence  shows  a  will- 
full  advising,  soliciting,  and  attempt  to  iofluenoe  another  to  commit  the 
felony  named  In  the  act. 
8.  CouuTS  ig=»365 — AuTHOBirr  of  State  Decisions — Csiminai,  Cases. 

Though  there  are  no  common-law  offenses  against  the  United  States, 
and  criminal  cases  are  controlled  by  fed^iul  statutes,  state  statutes  and 
decisions  may  be  persuasive. 

Homer  De  Bolt  and  another  were  indicted  and  tried  for  violating 
Sabotage  Law,  §  3.  On  motions  for  directed  verdicts.  Motions 
overruled. 

Stuart  R.  Bolin,  U.  S.  Atty.,  and  F.  F.  Smith,  Asst.  U.  S.  Atty., 
both  of  Columbus,  Ohio. 

N.  J.  Weisend,  of  Columbus,  Ohio,  and  J.  M.  Lewis,  of  Urbana, 
Ohio,  for  defendants. 

SATER,  District  Judge.  [1]  The  evidence  having  all  been  sub- 
mitted, each  of  the  defendants  moves  for  a  directed  verdict  on  the 
grounds  (1)  that  the  indictment  does  not  state  a  cause  of  action,  and 
(2)  that,  if  the  indictment  is  good,  the  evidence  does  not  warrant  a 
conviction.  It  is  the  duty  of  a  court,  in  considering  such  a  motion, 
to  take  that  view  of  the  evidence  most  favorable  to  the  party  against 
whom  it  is  desired  that  the  verdict  should  be  directed,  and,^  from  that 
evidence  and  the  inferences  reasonably  and  justifiably  to  be  drawn 
therefrom,  determine  whether  or  not  under  the  law  a  verdict  nlight  be 
found  for  that  party  (Nelson  v.  Ohio  Cultivator  Co.,  188  Fed.  620, 
629,  630,  112  C.  C.  A.  394  [C.  C.  A.  6] ;  Herman  IL  Hettler  Lumber 
Co.  V.  Olds,  221  Fed.  612,  615,  137  C.  C.  A.  336  [C.  C.  A.  6]);  or, 
to  use  the  language  of  Judge  Sanborn  in  the  criminal  case  of  Isbell 
V.  United  States,  227  Fed.  788,  790,  142  C.  C.  A.  312  (C.  C.  A.  8) : 

"At  the  close  of  the  evidence  in  every  trial  by  Jury,  the  question  of  law,  not 
whether  the  weight  of  the  evidence  sustains  the  claims  of  the  plaintiff  or  the 
defendant,  but  whether  or  not  there  Is  any  substantial  evidence  to  sustain 
the  claim  of  the  plaintiff,  necessarily  and  imavoidably  arises,  and  the  duty 
rests  upon  the  trial  court  to- direct  a  verdict  for  the  defendant  if  there  is  no 
such  evidence." 

®=9For  '>Uier  caaas  see  mme  topic  t  KEY-NUMBSR  in  aU  Key-Numbered  DlsesU  A  Icdexe* 
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[2,  3]  The  Ral^on  Steel  Car  Company,  located  at  Cdumbus,  Ohio, 
has  for  some  time  past  been  engaged  on  its  premises  in  manufacturing 
for  the  United  States,  for  war  purposes,  about  4,400  sted  cars. 
About  400  of  them  are  to  be  used  in  trench  warfare  in  France ;  the 
residue  are  to  be  employed  on  steam  railways  to  aid  in  the  prosecution 
of  the  present  war  with  Germany.  In  early  June  an  attempt  was 
made  to  unionize  the  companpr's  plant.  Some  10  or  12  employes  who 
had  joined  the  union  were  discharged.  Whether  their  discharge  was 
due  to  their  union  proclivities  or  to  other  cause  or  causes  is  not  ma- 
terial to  the  decision  of  the  questions  presented.  One  Ingraham, 
who  worked  at  a  nine-foot  spindle  lathe,  which  was  used  on  the  com- 
pany's premises  in  the  production  of  the  heretofore  mentioned  war 
utilities,  refused  all  solicitations  to  connect  himself  with  the  union 
and  continued  to  work  at  his  machine.  On  the  evening  of  June  11th  a 
meeting  of  the  members  of  the  union  was  held,  which  was  attended 
by  a  number  of  those  who  had  identified  themselves  with  it,  and  also 
by  one  Fox,  who  had  applied  for  admission  to  the  union  and  had  ar- 
ranged to  pay  his  dues  on  the  day  following.  It  was  understood  that 
Fox  should  remain  in  the  company's  employ  for  the  purpose  of 
furnishing  information  as  to  the  new  jnen  that  might  be  brought  in 
to  take  the  places  of  the  discharged  employes,  as  to  the  work  that 
was  being  done,  and  as  to  where  and  by  whom  the  dies  for  the  com- 
pany were  made. 

On  account  of  the  alleged  occurrences  at  and  following  the  meet- 
ing at  which  some,  if  not  all,  of  the  discharged  workmen  were  present, 
an  indictment  was  preferred  against  De  Bolt  and  Kelso,  which  re- 
cites that  on  that  date  they  unlawfully,  maliciously,  feloniously,  and 
willfully,  with  reason  to  believe  that  their  act  might  injure,  interfere 
with,  and  obstruct  the  United  States  in  preparing  for  and  carrying 
on  the  war  with  Germany  and  its  allies,  attempted  to  cause  to  be 
made  in  a  defective  manner  the  steel  railroad  cars  then  in  process  of 
manufacture  by  the  Ralston  Company,  by  advising  and  attempting  to 
influence  Fox  to  procure  a  small  bottle  of  vinegar  and  to  pour  its 
contents  into  the  bearings  of  the  lathe  on  which  Ingraham  was  work- 
ing, and  also  to  loosen  the  tail  stocks  and  screws  of  such  machine, 
and  to  do  such  other  things  to  such  lathe  as  would  spoil  the  material 
in  it  on  which  Ingraham  was  working.  The  indictment  does  not 
state  what  effect  the  vinegar  would  have  on  the  bearings.  There  is 
evidence,  however,  that  tends  to  show  that  the  discharge  of  Ingraham 
was  desired;  that  vinegar  applied  to  the  bearings  of  the  lathe  would 
thin  and  cut  the  lubricating  oil,  would  cause  the  bearings  to  become 
hot,  and  would  necessitate  the  removal  of  the  shaft  and  delay  in 
completion  of  the  work  in  hand;  and  that,  although  loosening  of 
the  tail  stock  would  ordinarily  be  detected  by  a  workman,  such  loosen- 
ing would  permit  the  material  in  the  lathe  to  drop  from  its  place  and 
cause  the  work  done  to  be  defective  and  untrue. 

The  indictment  is  based  on  section  3  of  what  is  commonly  kngwn  as 
the  Sabotage  Law,  approved  April  20,  1918,  and  entitled  "An  act  to 
punish  the  willful  injury  or  destruction  of  war  material,  or  of  war 
premises  or  utilities  used  in  connection  with  war  material,  and  for 
othei  purposes,"  which  section  is  as  follows: 
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"That  when  the  United  States  Is  at  war,  whoever,  with  Intent  to  Injure, 
Interfere  with,  or  obstruct  the  United  States  or  any  associate  nation  in  prepar* 
Ing  for  or  carrying,  on  the  war  or  whoever,  with  reason  to  believe  that  his  act 
may  Injure,  interfere  with,  or  obstruct  the  United  States  or  any  associate 
nation  In  preparing  for  or  carrying  on  the  war,  shall  willfully  make  or  cause 
to  be  made  In  a  defective  manner,  or  attempt  to  make  or  cause  to  be  made 
in  a  defective  manner,  any  war  material,  as  herein  defined,  or  any  tool,  Imide- 
ment,  machine,  utensil,  or  receptacle  used  or  employed  In  making,  producing, 
manufacturing,  or  repairing  any  such  war  material,  as  herein  defined,  shall, 
upon  conviction  thereof  be  fined  not  more  than  |10,000  or  imprisoned  not 
more  than  thirty  years  or  both." 

The  government  has  offered  substantial  evidence,  which  the  de- 
fendants have  vigorously  combated,  to  prove  the  charge  laid  in  the 
indictment.  Fox,  if  he  ever  assented  to  the  pouring  of  vinegar  in 
the  bearings  of  Ingraham's  lathe  or  to  loosening  its  tail  stock  or 
screws  (all  of  which  is  for  the  jury's  determination),  recanted,  and,  be- 
ing, suspected  by  his  employer  and  kept  under  surveillance,  disclosed, 
according  to  his  evidence,  when  called  to  the  office  of  his  employer, 
the  entire  scheme  which  the  government  claims  was  concocted  on  the 
evening  of  June  11th.  The  defendants'  position  is  that,  to  convict 
of  an  attempt  to  commit  a  crime,  it  is  necessary  to  show  that  an 
overt  act  was  done  with  the  specific  intent  to  commit  that  particular 
crime,  and  that  merely  to  advise,  solicit,  or  attempt  to  influence  an- 
other to  commit  a  crime  is  not  an  overt  act,  but  that  some  additional 
step  constituting  such  an  overt  act  is  necessary  to  constitute  an  offense. 
They  therefore  claim  that  the  indictment  is  insufficient  in  law,  and  that, 
if  the  evidence  offered  by  the  government  be  accepted  as  true,  no  of- 
fense was  committed,  for  the  reason  that  the  defendants  did  nothing 
more  than  to  advise,  solicit,  and  attempt  to  influence  Fox  to  pour 
vinegar  into  the  bearings  of  the  lathe  and  to  loosen  its  tail  stock  and 
screws. 

The  gravity  of  the  situation  produced  by  the  present  war  is  such 
that  Congress  in  its  wisdom  was  impelled  to  enact  the  wise,  but 
somewhat  drastic,  law  on  which  the  indictment  is  based.  It  denounces 
as  a  felon  (see  section  335,  Penal  Code  (Act  March  4,  1909,  c.  321, 
35  Stat.  1152  [Comp.  St.  1916,  §  10509])  not  only  the  person  who, 
with  reason  to  believe  that  his  act  may  injure,  interfere  with,  or  ob- 
struct the  United  States  in  preparing  for  or  carrying  on  the  war,  will- 
fully makes  or  causes  to  be  made  in  a  defective  manner  any  war  ma- 
terial, such  as  the  Ralston  Steel  Car  Company  was  making,  but  also 
the  person  who  under  like  conditions  attempts  to  make  or  who  attempts 
to  cause  to  be  made  in  a  defective  manner  any  such  material.  The 
language  employed  is  comprehensive  and  unrestricted.  It  does  not 
define  the  nature  of  the  attempt  which  it  condemns,  but  expressly 
makes  the  attempt  itself  a  separate  substantive  crime,  and  covers  any 
attempt  to  cause  to  be  made  in  a  defective  manner  war  material 
coming  within  its  terms.  Another  illustration  of  a  law  which  makes 
it  a  penal  offense  to  attempt  a  prohibitied  act  is  found  in  section  2 
of  the*  Sherman  Anti-Trust  Act  (Act  July  2,  1890,  c.  647,  26  Stat. 
209  [Comp.  St.  1916,  §  8821]).  In  Waters-Pierce  Oil  Co.  v.  Texas, 
212  U.  S.  86,  107,  29  Sup.  Ct.  220,  53  L.  Ed.  417,  it  was  said  not  to 
be  uncommon  in  criminal  law  to  punish,  not  only  a  completed  act,  but 
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also  acts  whidi  attempt  to  brine  about  the  prohibited  result.  The 
court  had  under  consideration  a  Texas  statute/  but  on  page  110  it  ap- 
plied the  same  rule  to  the  Sherman  Act. 

Whether  the  defendants  attempted  to  commit  a  felony  (assuming 
the  government's  evidence  to  be  true)  depends  upon  the  answer  to  the 
question:  Does  the  willful  advising,  soliciting,  and  attempting  to  in- 
fluence another  to  commit  the  felony  named  in  the  statute  constitute 
an  attempt?  In  Bishop's  New  Crim.  Law  (SA.  1892)  vol.  1,  §§  728, 
729,  it  is  said : 

"An  attempt  Is  an  Intent  to  do  a  particular  criminal  thing,  with  an  act  to- 
ward It  falling  short  of  the  thing  Intended.  H«ice,  the  two  elements  of  an 
evil  Intent  and  a  simultaneous  resulting  act  constitute,  and  yet  only  la  com- 
btnation,  an  IndlctaUe  offense,  the  same  as  In  any  other  crime." 

Other  definitions  of  attempt  and  of  the  elements  of  an  attempt  to 
commit  a  crime  are  found  in  3  Am.  &  Eng.  Ency.  Law,  250,  251,  254, 
and  Wooldridge  v.  U.  S.,  237  Fed.  775,  778,  779,  150  C.  C.  A.  529  (C. 
C.  A.  9).  Whether  a  mere  solicitation  to  commit  a  crime — a  mere  ad- 
vising and  effort  to  influence  its  commission — is  an  act  toward  carry- 
ing the  intent  into  execution,  and  is  an  endeavor  to  attempt  to  commit 
a  crime,  has  been  inferentially,  but  not  expressly,  decided  by  the  Su- 
preme Court  In  United  States  v.  Quincy,  6  Pet.  445,  465  (8  L.  Ed. 
458)  it  was  ruled  that : 

"To  attempt  to  do  an  act  does  not,  either  In  law  or  in  common  parlance^ 
Imply  a  completion  of  the  act,  or  any  definite  progress  toward  it ;  any  effort 
or  endeavor  to  effect  It,  will  satisfy  die  terms  of  the  law."    (Italics  mine.) 

The  language  of  the  court  is  as  broad  as  that  of  the  Sabotage  Act. 
By  the  great  weight  of  authority  it  is  an  indictable  offense  at  common 
law  for  one  to  counsel  and  solicit  another  to  commit  a  felony  or  other 
aggravated  offense,  although  the  solicitation  is  of  no  effect  and  the 
crime  cotmseled  is  not  in  fact  committed.  A  citation  of  the  many  per- 
tinent cases  is  impracticable,  but  reference  is  made  to  Commonwealth 
v.  F]agg,  135  Mass.  545,  549;  12  Cyc.  182;  Rex  v.  Higgins,  2  East, 
5 ;  Reg.  v.  Ransford,  13  Cox.  Crim.  Law  Cas.  9,  15 ;  United  States  v. 
Lyles,  Fed.  Cas.  No.  15,646;  United  States  v.  Worrall,  2  Dall.  384, 
Fed.  Cas.  No.  16,766,  in  connection  with  which  see  State  v.  Butler,  8 
Wash.  194,  35  Pac.  1093,  25  L.  R.  A.  at  page  439,  40  Am.  St.  Rep. 
900;  United  States  v.  Craig  (C.  C.)  28  Fed.  795,  800;  Commonwealth 
V.  Tohnan,  149  Mass.  229,  21  N.  E.  377,  3  L.  R.  A.  747,  14  Am.  St. 
Rep.  414  and  notes ;  Commonwealth  v.  Harrington,  3  Pick.  (Mass.) 
26;  Ohio  v.  Davis,  Ta^jan  (Ohio  St.)  171 ;  State  v.  Keyes,  8  Vt.  57, 
30  Am.  Dec.  450;  State  v.  Avery,  7  Conn.  266,  18  Am.  Dec.  105 ; 
Bishop's  New  Crim.  Law,  vol.  1,  §  767  et  seq. ;  Wharton,  Crim.  Law 
(11th  Ed.)  §§  212,  21.8,  and  note  to  213.  Clark  &  Marshall's  Law  of 
Crimes,  §  131,  states  that: 

"The  decided  weight  of  authority,  both  in  England  and  the  United  Stafes,  Is 
In  favor  of  the  doctrine  that  it  is  a  misdemeanor  merely  to  solicit  another 
to  commit  a  crime,  if  the  crime  be  a  felony,  though  nothing  further  is  done 
toward  carrying  out  the  unlawful  purpose.  The  solicitation,  without  more, 
is  regarded  as  a  sufDdent  act  to  take  the  case  out  of  the  sphere  o£  mere  in- 
tent." 

253  F.— 6 
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It  is  true  there  are  no  common-law  offenses  against  the  United 
States  (United  States  v.  Eaton,  144  U.  S.  677,  687,  12  Sup.  Ct.  764,  36 
L.  Ed.  591);  but  state  statutes  and  decisions  may  be  persuasive,  al- 
though criminal  cases  in  the  national  courts  are  controlled  by  federal 
statutes  (Byrne,  Fed.  Crim.  Proc.  §  1).  People  v.  Bush,  4  Hill  (N.  Y.) 
133,  is  illuminating.  A  New  York  statute  ipade  arson  a  felony. '  An- 
other statute — ^the  one  under  which  the  indictment  was  brought — pro- 
vided that  every  person  who  shall  attempt  to  commit  an  offense  pro- 
hibited by  law,  and  in  such  attempt  shall  do  any  act  toward  the  com- 
mission of  such  offense,  but  shall  fail  in  the  perpetration  thereof,  or 
shall  be  prevented  or  intercepted  in  executing  the  same,  upon  convic- 
tion shall  be  punished.  The  defendant  was  indicted  for  soliciting  and 
inciting  another  to  bum  a  bam.  On  the  hearing  the  evidence  showed 
that  subsequent  to  the  solicitation  the  defendant  supplied  the  person 
solicited  with  a  match  with  which  to  start  the  fire,  but  that  sudi  per- 
son never  intended  to  commit  the  crime.  The  counts  in  the  indictment 
charged  the  solicitation,  but  not  the  furnishing  of  the  match,  and  were 
held  sufficient.  The  case  was  decided  without  reference  to  the  fact  that 
the  match  was  furnished.  It  was  ruled  that  an  attempt  in  any  form  to 
commit  an  offense  was  within  the  statute,  a  doctrine  which  coincides 
with  that  announced  in  United  States  v.  Quincy,  supra ;  that  the  de- 
fendant endeavored  to  make  himself  an  accessory  before  the  fact,  as 
did  the  defendants  in  the  instant  case,  if  the  government's  evidence  be 
true ;  that  solicitation  is  a  species  of  attempt ;  and  that  a  mere  solicita- 
tion to  commit  a  felony  is  an  offense,  whether  the  felony  is  actually 
committed  or  not. 

I  am  not  unmindful  that  there  are  authorities  which  hold  that  a  mere 
advising,  solicitation,  or  incitement  to  commit  a  crime  is  not  a  step 
taken  or  an  act  done  toward  its  commission.  For  the  purposes  of  this 
case  it  is  not  necessary  to  analyze  or  distinguish  them.  The  New  York 
statute,  which  was  aimed  at  attempts,  and  under  which  the  Bush 
Case  was  decided,  was  general  in  its  provisions.  We  have  in  liie  in- 
stant case  the  specific  declaration  of  the  Sabotage  Act  that  the 
attempt  therein  named,  being  such  as  is  recited  in  the  indictment,  con- 
stitutes a  crime.  To  attempt  to  cause  a  thing  to  be  done  is  an  attempt 
to  effect  or  bring  about  the  doing  of  that  thing.  Advising  and  attempt- 
ing to  influence  the  doing  of  a  thing  is  a  means,  and  often  a  most  potent 
means,  of  effecting  or  accomplishing  the  desired  result.  Mere  words 
may  constitute  the  offense  of  an  attempt,  when  they  solicit  the  com- 
mission of  a  crime.  Wharton,  Crim.  Law  (11th  Ed.)  note  to  section 
213,  and  cases  cited,  and  3  Am.  &  Eng.  Ency.  Law,  264.  There  is  sub- 
stantial agreement  among  the  authorities  that  words  that  are  seditious, 
or  provocative  of  breaches  of  the  public  peace,  are  subject  to  penal  ju- 
dicial action  (Wharton,  Crim.  Law  [11th  Ed.]  §  213);  that  solicitations 
which  in  any  way  attack  the  body  politic,  by  way  of  treason,  scandal, 
or  nuisance,  are  indictable  as  independent  offenses,  and,  if  the  soUci- 
tation  involves  the  employment  of  illegal  means  to  effect  the  illegal 
end,  it  may  become  substantively  indictable  (Wharton,  §  213 ;  Cox  v. 
People,  82  111.  191) ;  that  all  such  acts  or  attempts  as  tend  to  the  preju- 
dice of  the  community  are  indictable  (Rex  v.  Higgins,  2  East,  5,  21) ; 
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and  that  it  is  criminal  to  counsel,  advise,  or  entice  another  to  commit  an 
offense  of  a  high  and  aggravated  character,  whose  commission  will 
tend  to  breaches  of  the  peace  or  other  great  disorder  and  violence 
(Commonwealth  v.  Willard,  22  Pick.  [Mass.]  476,  12  Cyc.  182,  note). 
In  the  highly  instructive  and  much  cited  case  of  Rex  v.  Higgins  it  was 
held  that  an  attempt  to  incite  another  to  steal  is  prejudicial  to  the  com- 
munity.   Lawrence,  J.,  there  said : 

"The  whole  argument  for  the  defendant  turns  upon  a  fallacy  in  assuming 
that  no  act  Is  charged  to  have  been  done  by  him;  for  a  solicitation  Is  an 
act.  The  offense  does  not  rest  In  mere  Intention;  for  In  soliciting  Dixon  to 
ccHnmlt  the  felony  the  defendant  did  an  act  toward  carrying  his  Intention  Into 
execution.    It  Is  an  endeavor  or  attempt  to  commit  a  crime." 

The  indictment  charges  an  aggravated  offense  much  more  prejudi- 
cial to  the  community  than  an  incitement  to  steal — ^an  incitement  or 
solicitation  to  commit  an  offense  which,  if  committed,  would  inevita- 
bly cripple  the  nation  in  the  prosecution  of  the  present  war,  prolong 
its  duration,  increase  its  cost,  and  multiply  the  number  of  killed  and 
wounded  Americans.  The  offense  charged  is  such  as  tends  to  aid  our 
country's  enemies,  and  is  an  attack  on  our  body  .politic;  i.  e.,  the 
whole  body  of  people  living  under  our  oi^nized  political  government, 
and,  law-abiding  as  our  citizenship  is,  is  provocative  of  disorder  and 
breaches  of  the  peace. 

The  indictment  is  sufficient,  and  the  evidence  such  as  requires  the 
submission  of  the  case  to  the  jury.  The  motions  to  direct  a  verdict  are 
overruled,  and  an  exception  may  be  noted  by  each  of  the  defendants. 


GRANT  LUMBER  00.  t.  NORTH  BIVCB  INS.  OO.  OP  NEW  TOBK. 
(District  Court,  D.  Idaho,  N.  D.    July  11,  1918.) 

1.  iNSUSitNCK  $=>230 — FiBE  INSURANCE — NsW  YOBK   StAKDABD  POUOT — CaN- 

CETJCATIOR BKTUBN  OF  UNBAKNED  PREMIinkl. 

The  provision  of  the  New  Torli  standard  flre  Insurance  policy  relating 
to  its  cancellation  by  the  Insurer  uix>n  five  day's  notice  requires  tliat 
tlie  insut«r  return  or  tender  the  unearned  premium  in  order  to  effect  a 
cancellatlan. 

2.  IlfRTTSANCB  *=»146(3) — POUtCT — CONSTHrCTION  FaVORABI,E  TO  INSURED. 

Policies  of  flre  insurance,  if  ambiguous  or  uncertain  in  terms,  will  be 
construed  favorably  to  the  insured. 

3.  OouBTs  9=3306(15) — Fedebai.  Coubtb — Consteuotton  or  State  Statute. 

Where  form  of  flre  policy  is  prescribed  by  state  statute,  meaning  of 
policy  calls  for  construction  of  statute,  so  that  decision  of  highest  court  of 
state  will  control. 

4.  IifsuKANCE  «S3229(2) — Fnns  Inbukanok — Canceixatior  or  Pouot — ^Notice. 

Under  a  standard  New  Yorli  flre  Insurance  policy  authorizing  its  can- 
cellation upon  Ave  days'  notice,  no  particular  form  of  notice  Is  required ; 
but  insured  must  have  actual  knowledge  of  Insurer's  intention  to  cancel, 
or  such  intention  must  be  so  expressed  as  to  give  notice  to  ordinary  man  in 
exercise  of  ordinary  care. 
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6.  INSTJBANCB  €=>229(2) — riBE  IITSUKANC15 — CAMCEUATION  OF  POIJOT— NOTICE. 

Under  a  fire  insurance  policy  In  a  New  York  standard  form  entitling  the 
insvtrer  to  cancel  it  on  five  days'  notice,  tlie  Insurer's  draft  Indorsed  by 
the  Insured,  and  its  "receipt"  signed  by  the  Insured,  though  both  stating 
that  the  policy  was  thereby  canceled,  were  not  equivalent  to  a  notice  of 
cancellation. 

6.  CoNTEA-cTS  «=>98(2)— Knowledge  of  Oontknts — Pbesitiiption — Sionatujoc. 

The  general  rule  is  that  one  signing  a  written  instrument  will  not  be 
heard  to  say  that  he  did  not  read  it,  but  will  be  conclusively  presumed  to 
have  had  knowledge  of  its  contents. 

7.  Contracts  "8=594(4) — False  Refkesentations — Siqnatube  to  Wettten  Iw- 

8tbument effect. 

One  signing  a  written  instrument  without  reading  it,  upon  a  false  repre- 
sentation by  the  other  party  as  to  Its  contents  or  scopes  is  not  bound 
thereby. 

8.  Insurance  ®=3229(2)— Fibe  Inbxtbancb — ^Notice  or  Cancellation — Dbaft 

AND  Receipt. 

The  manager  of  a  company  insured  under  a  Are  policy  authorizing  its 
cancellation  on  five  days'  notice,  by  accepting  and  indorsing  the  Insurer'a 
draft  in  settlement  of  a  lose  and  by  signing  its  receipt  without  reading 
them,  was  bound  by  their  contents  only  in  so  far  as  they  were  in  the 
nature  of  a  draft  or  a  receipt,  and  not  by  a  stipulation  as  to  extraneous 
matter,  such  as  express  statement  therein  that  policy  was  thereby  cancel- 
ed, and  such  express  statement  was  therefore  insuffldent  as  notice  of 
cancellation. 

At  Law.  Action  by  the  Grant  Lumber  Company,  a  corporation, 
against  the  North  River  Insurance  Company  of  New  York,  a  cor- 
poration.   Judgment  for  plaintiff. 

C.  H.  Potts,  of  Cceur  d'Alene,  Idaho,  for  plaintiff. 
J.  F.  Ailshie,  of  Coeur  d'Alene,  Idaho,  and  E.  Eugene  Davis,  of 
Spokane,  Wash.,  for  defendant. 

DIETRICH,  District  Judge.  On  April  1,  1917,  through  the  agency 
of  the  Rossi  Insurance  &  Investment  Company  of  Wallace,  Idaho, 
the  defendant  issued  its  fire  insurance  policy  for  $8,000,  covering 
the  plaintiff's  lumber  manufacturing  plant  at  Harrison,  Idaho.  A 
few  days  later,  on  April  27th,  there  was  a  loss  by  fire,  which,  after 
adjustment,  was  settled  by  the  payment  of  $3,572.13',  on  or  soon  after 
May  31st.  On  July  27th  the  insured  property  was  entirely  destroy- 
ed by  fire  whereupon  adjusters,  representing  the  defendant  as  well 
as  other  insurance  companies,  adjusted  the  loss;  but  defendant  re- 
fused to  make  settlement,  upon  the  ground  that  its  policy  had  been 
canceled  in  connection  with  the  settlement  of  the  first  loss;  hence 
this  suit.  The  amotmt  of  the  loss  being  admitted,  the  controlling, 
and  indeed  the  only,  question  is  whether  or  not  the  policy  in  suit 
was  in  force  at  the  time  of  the  second  fire,  or  had  been  canceled. 
Trial  by  jury  has  been  waived. 

In  support  of  its  claim  of  cancellation  the  defendant  relies  upon 
a  draft  accepted  by  plaintiff  in  settlement  of  the  first  loss,  and  a  re- 
ceipt signed  by  it  at  the  same  time.  The  contention  is  that  the  in- 
struments constituted  notice,  under  a  clause  of  the  policy  (a  New 
York  standard  form)  authorizing  cancellation  upon   five  days'  no- 
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tice,  and  also  that  they  amounted  to  a  mutual  agreement;  of  cancel- 
lation. When  the  first  loss  was  adjusted,  there  was  no  suggestion 
that  the  policy  would  be  canceled,  and  so  faf  as  appears  such  a  con- 
sideration in  no  wise  entered  into  the  question  of  the  amount  for 
w^hich  settlement  was  to  be  made;  nor,  indeed,  was  there  any  rea- 
son why  such  a  matter  should  have  been  considered,  for  admittedly 
either  party  had  the  right  upon  its  own  motion  and  without  the  con- 
sent of  the  other  to  cancel  the  policy  at  any  time.  Defendant  consum- 
mated the  settlement  through  its  agent,  the  Rossi  Company,  and  had 
no  direct  communication  with  the  plaintiff.  This  agency  also  rep- 
resented other  companies  carrying  insurance  upon  the  plant,  the  to- 
tal amount  of  whidj  was  $50,(X)0,  and  handled  their  settlements,  as 
well  as  that  of  the  defendant.  Accordingly,  of  date  June  7,  1917,  it 
wrote  the  following  letter  to  the  plaintiff,  inclosing  therewith,  among 
other  papers,  the  draft  and  receipt  in  question: 

"Wallace,  Idaho,  June  7,  1917. 
"Grant  linmber  Company,  Harrison,  Idaho — Qrentlemen:    We  inclose  here- 
with drafts  In  payment  of  your  recent  loss,  as  follows : 

Norwich  Union  Fire  Ins.  Society $1,116.29 

Western  Assurance  C!o. 060.78 

British  America  Assurance  Ck>. 669.77 

North  Elver  Ins.  Co. 8,572.13 

Northern  Ins.  Co. 1,116.29 

Northweetem  F.  &  M.  Ins.  Go 1,339.66 

"We  will  forward  the  balance  to  you  as  soon  as  received.  The  Northwestern 
Fire  &  Marine  Insnrance  Company  have  asked  that  we  cancel  their  policy, 
which  was  issued  just  a  day  or  two  prior  to  the  fire,  and  will  therefore  ask 
that  the  same  be  returned  to  us,  and  we  will  endeavor  to  place  the  insurance 
with  another  company,  If  desired. 

"Very  truly  yours,  Rossi  Insurance  ft  Investment  Company, 

"By  B.  S.  Olough." 

The  item  "North  River  Ins.  Co.  $3,572.13"  refers  to  the  loss  un- 
der the  policy  in  suit.  It  will  be  observed  that  the  writer  of  the  let- 
ter expressly  calls  the  attention  of  the  plaintiff  to  the  decision  of  one 
of  the  companies  to  cancel  its  policy,  but  makes  no  suggestion  that 
such  was  the  desire  of  the  defendant  here.  Manifestly,  any  one  read- 
ing the  letter  would  naturally  draw  the  inference  that  all  the  com- 
panies named,  other  than  the  Northwestern,  desired  or  were  will- 
ing that  their  policies  should  continue  in  force.  Presumably  it  was 
with  such  an  impression  that  the  manager  of  the  plaintiff  company 
turned  to  the  inclosed  draft  and  receipt  covering  the  settlement,  the 
amount  of  which  had  already  been  agreed  upon.  The  draft  is  as 
follows: 

"To  the  North  River  Insurance  Company, 

"874  Pine  St.  San  Francisco,  Cal. 
"Claim,  $3,572.13.  aaim  No.  2102 

"Discount,  S  ^  May  31,  1917. 

"Draft,  $3,572.1& 

"Pay  to  the  order  of  Grant  Lumber  Company  the  sum  of  three  thousand  five 
hundred  seventy-two  and  13/100  dollars,  in  full  satisfaction,  compromise,  and 
discharge  of  all  claims  against  the  North  Biver  Insurance  Company  for  loss 
and  damage  by  fire  which  occurred  on  the  20th  day  of  April,  1917,  to  property 
covered  under  policy  No.  2031749  issued  at  Wallace,  Idaho,  agency,  and  In 
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consideration  of  said  payment  the  said  policy  Is  hereby  canceled  and  snrren- 
dered.  Wv  W.  Alversim,  Manager  Padflc  Department 

"E.  W.  Williams,  Counter  •  Signatures 
"Examined  E.  W.  W." 


It  bore  the  following  printed  indorsement,  which  the  plaintiff  signed : 

"Payee  must  sIrh  this  dlschar 
"All  claims  and  demands  whati 
my  connected  with  the  wlthln- 

The  receipt  is  as  follows : 


"Payee  must  sAgn  this  discharge  with  pen  and  Ink. 

"All  claims  and  demands  whatsoever  against  the  North  River  Insurance  Com- 
pany connected  with  the  wlthln-mentloned  loss,  are  released  and  discharged." 


"Receipt 

"The  North  Blver  Insurance  Company 

"374  Fine  St,  San  Francisco;  Oal. 
"CTalm,  $3,572.13.  Claim  No.  2102. 


"Discount,  $- 

"Draft,  13,572.13.  May  31,  1»1— . 

"Grant  Lumber  Company  hereby  acknowledges  the  recdpt  of  three  thousand 

five  hundred  and  seventy-two  and  13/100  dollars,  in  full  satisfaction,  comprom- 
ise, and  discharge  of  all  claims  against  the  North  River  Insurance  Company  for 
loss  and  damage  by  fire  which  occurred  on  the  27th  day  of  April,  101 — ,  to 
property  covered  under  policy  No.  2031749  issued  at  Wallace,  Idaho,  agency, 
and  in  consideration  of  the  said  payment  the  said  policy  Is  hereby  canceled 
and  surrendered.  Grant  Lumber  Co.,  by  B.  Grant  Prest 

"JAP" 

The  plaintiff's  manager,  who  signed  the  instruments,  testified  that 
he  did  not  read  the  draft  or  the  receipt,  at  least  did  not  read  them 
carefully  or  in  full,  and  did  not  know  iJiat  they  contained  any  pro- 
vision relating  to  the  cancellaticm  of  the  policy,  and  no  doubt  is  en- 
tertained that  such  is  the  fact.  It  is  further  true,  I  think,  that  if  the 
plaintiff  had  known  that  defendant  desired  to  cancel  the  policy  it 
would  have  procured  other  insurance.  Except  such  notice  as  is  im- 
ported by  the  draft  and  receipt,  no  intimation  was  given  to  the  plain- 
tiff, until  after  the  plant  was  destroyed  by  the  second  fire  and  an  ad- 
justment of  the  loss  had  been  made  upon  behalf  of  the  defendant 
as  well  as  the  other  companies,  that  cancellation  was  desired  or  claim- 
ed. No  request  had  ever  been  made  that  plaintiff  deliver  up  the  pol- 
icy, nor  had  there  ever  been  any  offer  to  return  any  part  of  the  un- 
earned premium.  True,  the  defendant  now  contends  that  it  was  un- 
der no  obligation  to  make  any  demand  or  tender;  but  it  is  to  be 
noted  that,  after  the  loss  had  occurred  and  it  began  to  claim  cancella- 
tion, it  made  a  tender  (of  an  insufficient  amount)  and  requested  re- 
turn of  the  policy. 

Was  the  policy  canceled  pursuant  to  the  provision  authorizing  can- 
'cellation  upon  five  days'  notice?    That  provision  is  as  follows : 

"This  policy  shall  be  canceled  at  any  tlmo  at  the  request  of  the  Insured,  or 
by  the  company  by  giving  five  days'  notice  of  such  cancellation.  If  this  policy, 
shall  be  canceled  as  hereinbefore  provided,  or  become  void  or  cease,  the  pre- 
mium having  been  actually  ixiid,  the  unearned  portion  shall  be  returned  on 
surrender  of  this  policy,  or  last  renewal,  this  company  retaining  the  customary 
short  rate,  except  that  when  this  policy  Is  canceled  by  this  company  by  giving 
notice,  it  shall  retain  only  the  pro  rata  premium." 
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I  find  as  a.  fact  that  the  full  premium  upon  the  policy  was  paid  to 
the  defendant.  True,  the  payment  was  actually  made  by  the  Rossi 
Company,  and  by  it  credit  extended  to  the  plaintiff ;  but  in  extending 
the  credit  the  Rossi  Company  did  not  act  as  the  defendant's  agent.  In 
effect  the  plaintiff  borrowed  the  money  from  the  Rossi  Company,  and 
then  paid  it  to  the  Rossi  Company  as  agent,  and  it  in  turn  paid  it 
over  to  its  principal,  the  defendant,  the  result  being  that  plaintiff's  debt 
to  the  defendant  was  extinguished,  and  it  became  the  debtor  of  the 
Rossi  Company. 

[1-3]  With  much  earnestness  the  defendant  argues  that  notice  of 
cancellation,  if  given,  is  not  to  be  held  ineffective  because  there  was 
no  return  or  tender  of  the  unearned  portion  of  the  premium.  The 
question  has  frequentiy  been  the  subject  of  consideration  in  the  courts, 
and  further  discussion  would  be  profitless.  Admittedly  there  is  a  sharp 
cMiflict  in  the  decided  cases ;  the  ^preponderance  being,  as  I  think,  with 
the  plaintiff.  Such  was  the  conclusion  reached  by  the  New  York 
Court  of  Appeals  in  Tisdell  v.  New  Hampshire  Fire  Ins.  Co.,  155  N. 
Y.  163,  49  N.  E.  664,  40  L.  R.  A.  765.  Based  largely  upon  a  critical 
analysis  of  the  language  of  the  policy  provision,  the  contrary  view  is 
presented  in  a  dissenting  opinion;  but  I  am  better  content  with  the 
conclusion  of  the  majority.  When  we  consider  the  harshness  of  the 
view  that  a  party  whose  contract  obligations  are  unperformed  can  at 
will  terminate  the  contract  without  making  restitution  to  the  party 
who  has  fully  performed,  the  intent  so  to  stipulate  ought  not  to  be 
found,  unless  it  is  clearly  expressed  in  language  which  leaves  no  room 
for  doubt.  If  defendant's  construction  of  the  policy  be  adopted,  it 
could  at  any  time  terminate  the  responsibility  it  had  been  fuUy  paid 
to  assume,  retain  the  unearned  premium  until  demanded,  and  then 
draw  the  insured  into  a  controversy  touching  a  matter  which  might 
very  well  be  too  small  to  warrant  the  expense  of  litigation.  In  the 
present  case  defendant,  having  held  the  unearned  premium  for  two 
months  after  the  alleged  cancellation,  tendered  a  portion  of  it  and  rais- 
ed an  issue  as  to  the  telance.  In  support  of  the  rule  of  the  Tisdell  Case 
the  following,  out  of  many  decisions,  may  be  cited:  Buckley  v.  Citi- 
zens' Ins.  Co.,  188  N.  Y.  399,  81  N.  E.  165,  13  L.  R.  A.  (N.  S.)  889; 
Southern  Ins.  Co.  v.  Williams,  62  Ark.  382,  35  S.  W.  1101 ;  Peterson 
v.  Hartford  Fire  Ins.  Co.,  Ill  111.  App.  466,  reversed  without  reference 
to  this  question  in  209  111.  112,  70  N.  E.  757;  Gosch  v.  Firemen's 
Ins.  Co.,  33  Pa.  Super.  Ct.  496;  Phoenix  Assur.  Co.  v.  Munger,  etc., 
Co.,  92  Tex.  297, 49  S.  W.  222 ;  Chadboume  v.  German-American  Ins. 
Co.  (C.  C.)  31  Fed.  533;  Ins.  Co.  v.  Raden,  87  Ala.  311,  5  South.  876, 
13  Am.  St.  Rep.  36;  John  R.  Davis  Lumber  Co.  v.  Hartford  F.  Ins. 
Co.,  95  Wis.  226,  70  N.  W.  84,  37  L.  R.  A.  131.  But  see  Straker  v. 
Phenix  Ins.  Co.,  101  Wis.  413,  77  N.  W.  752 ;  Manlove  v.  Commer- 
cial, etc.,  Co.,  47  Kan.  309,  27  Pac.  979;  Cassville  Roller  MiUing  Co. 
v.  .^tna  Ins.  Co.,  105  Mo.  Ak>.  146,  79  S.  W.  720;  Continental  Ins. 
Co.  v.  Daniel  (Ky.)  78  S.  W.  866;  Taylor  v.  Insurance  Co.  of  North 
America,  25  Okl.  92-94,  105  Pac.  354,  138  Am.  St.  Rep.  906.  The 
contrary  view  finds  support  in  the  following,  as  well  as  other,  cases: 
SchwarzchUd  et  aL  v.  Phoenix  Infc  Co.  (C.  C.  S.  D.  N.  Y.),  115  Fed. 
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653 ;  Id.,  124  Fed.  52,  59  C.  C.  A.  572 ;  El  Paso  Reduction  Co.  v.  Hart- 
ford Ins.  Co.,  (C.  C.)  121  Fed.  939;  Mangrum  v.  Law,  Union  &  Rock 
Ins.  Co.  (Cal.)  157  Pac.  239;  German  Union  Fire  Ins.  Co.  v.  Clark,. 
116  Md.  622,  82  Atl.  974,  39  L.  R.  A.  (N.  S.)  829,  Ann.  Cas.  1913D, 
488. 

While  it  is  stated  in  the  defendant's  brief  and  in  some  of  the  cases 
cited  that  the  federal  courts  have  uniformly  held  that  the  return  of  the 
premium  is  unnecessary,  only  three  federal  cases  have  been  called  to 
my  attention,  and  one  of  these,  the  Chadboume  Case,  seems  to  hold 
with  the  plaintiff.  It  is  pertinent  to  add  that,  notwithstanding  the  con- 
flicting views  of  courts  of  last  resort,  of  which  the  defendant  doubtless 
has  had  knowledge,  it  persists  in  the  use  of  this  form  of  policy,  am- 
biguous though  it  has  been  found  to  be.  There  is  every  reason,  diere- 
fore,  for  applying  the  familiar  rule  that  contracts  of  this  character,  if 
uncertain,  will  he  construed  favorably  to  the  insured.  If,  as  was  sug- 
gested at  the  hearing,  the  forth  is  prescribed  by  the  statutes  of  New 
York,  and  the  defendant  is  unauthorized  to  change  it  or  use  a  differ- 
ent form,  then  in  effect  the  inquiry  is  as  to  the  meaning,  not  of  the 
contract,  but  of  the  statute,  of  which  the  policy  is  merely  a  transcript, 
and  the  decision  of  the  highest  court  of  the  state  should  control,  under 
the  well-known  rule  that  the  construction  placed  upon  a  local  statute 
by  the  courts  of  the  state  is  binding  upon  the  federal  courts. 

[4,  6]  It  is  also  thought  that  defendant  failed  to  give  the  requi- 
site notice.  Granted  that  no  particular  form  of  notice  is  required, 
still  it  must  be  shown  either  that  the  insured  has  actual  knowledge 
of  the  insurer's  intention  to  cancel,  or  that  such  intention  has  been 
so  expressed  as  to  give  notice  to  the  ordinary  man,  in  the  exercise 
of  ordinary  care.  As  already  stated,  the  plamtiff  did  not  have  ac- 
tual knowledge,  and  under  the  circumstances  it  cannot  be  charged 
with  carelessness  in  failing  to  take  notice.  The  carelessness  was  up- 
on the  part  of  the  defendant  in  emplo3nng  means  better  suited  to 
conceal  than  to  reveal  its  intent.  It  would  have  been  a  very  simple 
thing  for  it  to  give  a  plain,  unequivocal,  direct  notice  of  its  desire  to 
cancel.  It  had  a  form  of  "draft"  and  of  a  "receipt,"  and  presuma- 
bly it  had  a  form  of  notice.  Instead  of  giving  such  notice,  what  did 
it  do?  It  first  agreed  with  the  plaintiff  upon  the  amount  of  the  loss, 
and,  it  is  to  be  presumed,  directly  or  indirectly  promised  to  make  settle- 
ment accordingly.  So  far  as  appears,  there  was  no  suggestion  or  inti- 
mation that  it  intended  to  cancel  the  policy.  In  due  time  it  caused  its 
agent  to  transmit,  not  a  notice,  but  a  draft  and  a  receipt,  inclosed  with  a 
letter  expressly  notifying  the  plaintiff  of  the  cancellation  of  another 
policy,  but  with  no  suggestion  of  a  purpose  to  cancel  the  policy  in 
suit.  With  this  letter  before  him,  impliedly  representing  that  but 
one  policy  was  to  be  canceled,  the  plaintiff's  manager  turned  to  the 
formal  papers,  upon  which  the  defendant  now  relies  as  constituting 
notice  or  contract.  Upon  its  face  he  saw  that  one  of  the  papers  was 
labeled  "draft,"  and  generally  it  had  that  appearance.  It  was  for 
the  correct  amount,  appropriately  referred  to  the  loss,  and  named  the 
plaintiff  as  payee.  It  is  submitted  that  in  the  ordinary  transaction  of 
business,  not  once  in  a  hundred  tim«6  does  the  ordinary  business  man 
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carefully  read  a  check  or  draft  in  full.  It  is  sufficient  that  it  appears 
to  be  a  check  or  draft,  and  that  he  has  knowledge  of  the  amount  and 
the  names  of  the  payee  and  maker.  So  it  was  not  a  want  of  care  in  this 
case  for  the  plaintifTs  manager  to  fail  to  observe  a  clause  near  the 
end  of  the  draft,  purporting  to  cancel  the  policy.  When  he  turned 
the  "draft"  over  to  make  the  necessary  and  usual  indorsement,  he 
was  confronted,  not  with  a  notice  that  the  policy  was  to  be  canceled ; 
but,  in  harmony  with  the  implication  of  the  letter  of  transmittal,  he 
was  advised  that  he  "must  sign  this  discharge,"  which  reads: 

"All  daims  and  demands  vhatsoeTer  against  the  North  Rlrer  Insurance 
Company  connected  witb  tlte  wltbln-menttoned  loss  are  released  and  dis- 

Tliis  he  could  readily  sign,  because  it  was  in  accord  with  his  under- 
standing of  the  settlement.  There  was  nothing  to  put  him  upon  his 
guard  or  to  suggest  cancellation.  He  turned  to  the  other  paper,  a 
printed  form,  conspicuously  headed  "Receipt."  It  was  in  the  form 
of  a  receipt,  and  was  apparently  in  substance  the  same  as  the  indorse- 
ment upon  the  draft  Again,  if  to  the  plaintiff's  conduct  we  apply 
the  standard  of  ordinary  business  care  and  caution,  its  officers  were 
not  guilty  of  negligence  in  failing  to  read  the  instrument  to  the  end 
and  thus  discovering  the  clause  relating  to  cancellation. 

[8-8]  Defendant,  of  course,  invokes  the  general  rul%  that  one  who 
signs  a  written  instrument  will  not  be  heard  to  say  he  did  not  read 
it,  but  -will  be  conclusively  presumed  to  have  had  knowledge  of  its 
contents.  This  rule,  however,  is  not  tmqualified.  There  is  the  fur- 
ther familiar  principle  that  where  one  signs  an  instrument  without 
reading  it,  upon  a  false  representation  by  the  other  party  as  to  its 
contents  or  scope,  he  is  not  bound.  Suppose  that  in  this  case,  instead 
of  writing  the  letter  and  using  the  forms  labeled  "draft"  and  "receipt," 
an  agent  of  the  Rossi  Company  had  gone  personally  to  the  plaintiff's 
office  to  make  settlement,  and  there  made  representations  which  were 
expressed  or  clearly  implied  by  the  letter  and  the  printed  forms.  He 
would  have  said : 

"I  hare  come  to  make  setUement  of  your  recent  fire  loss  upon  six  of  the 
policies  you  bold  [naming  them].'  One  of  these  policies,  and  only  one,  the 
Northwestern,  is  to  be  canceled.  Here  is  the  draft  of  the  North  Klver  Ck)m- 
peny  for  $3,572.13,  the  amount  we  agreed  upon,  bearing  a  printed  release  on 
its  back,  which  you  are  to  sign.  Here  is  a  formal  printed  receipt,  which  you 
aie  to  sign." 

Would  any  ordinarily  prudent  and  cautious  business  man  have  stop- 
ped to  read  the  draft  in  full,  or  the  receipt,  or  have  suspected  that 
they  were  anything  other  than  what  they  were  represented  to  be? 
The  defendant  placed  two  papers  before  the  plaintiff's  officers,  upon 
which  it  put  its  own  construction  by  calling  one  of  them  a  draft  and 
the  other  a  receipt.  It  so  plainly  labeled  them,  and  the  plaintiff  had 
the  right  to  rely  upon  such  construction  and  representation.  In  ac- 
cepting the  draft  and  signing  the  receipt  without  reading  them,  its 
manager  was  bound  by  their  contents,  in  so  far,  but  in  so  far  only, 
as  such  contents  were  in  the  nature  of  a  draft  or  a  receipt,  and  not 
by  a  stipulation  upon  a  matter  wholly  outside  the  ordinary  scope  of 
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such  instruments.  Receipts  and  drafts  are  in  daily  use  and  their 
general  tenor  is  well  known.  Thw  may  differ  slightly  in  form,  but 
in  substance  they  are  the  same.  They  are  signed  and  accepted  with 
little  attention  to  their  precise  phraseology.  There  is  little  more  rea- 
son to  require  that  they  be  read  in  full,  than  that  one  should  read 
the  printed  matter  upon  a  silver  certificate  or  national  bank  note  be- 
fore accepting  it.  Such  being  the  common  practice,  to  hold  that  the 
plaintiff  here  is  bound  by  an  interpolated  clause  upon  a  subject  whol- 
ly foreign  to  the  nature  of  either  a  draft  or  a  receipt,  and  touching 
which  there  had  been  no  discussion  between  the  parties,  would  be  to 
sanction  a  fraud.  I  do  not  intimate  that  the  defendant  or  its  agents 
intended  to  deceive.  It  may  very  well  be  that  the  Rossi  Company, 
as  well  as  the  plaintiff,  was  in  ignorance  of  the  defendant's  desire  to 
cancel  the  policy.  The  means  employed  by  the  defendant  to  give  no- 
tice of  its  intention  to  cancel  were  so  inappropriate  that  it  would  not 
be  strange  if  the  agent,  as  well  as  the  insured,  failed  to  take  notice 
of  its  intention.  But  whether  actual  or  only  constructive  fraud  the 
result  is  the  same.  I  am  unwilling  to  give  place  to  a  rule  which  would 
write  "caveat"  upon  every  draft  and  receipt,  and  put  a  premium  on 
suspicion  and  distrust.  If  what  the  defendant  did  was  insufficient  to 
charge  the  plaintiff  with  notice,  bv  a  parity  of  reasoning  there  could 
have  been  no  mutual  consent.  Admittedly  no  consideration  passed 
to  the  plaintiff 
Relief  granted  as  prayed  for  in  the  complaint 


Ex  parte  FUSTON. 
(District  Court,  B.  D.  Tennessee,  S.  D.    May  22,  1918.) 

1.  ABirr  AND  Navt  <8=»20 — Seueotivk  Service  Act — ^Locai.  Boabd— Jttkismc- 

mow. 

Under  SelectlYe  Service  Act,  §  5,  declaring  that  any  pers(m  who  shall 
willfully  fall  or  refuse  to  register  shall  be  f?ullty  of  a  misdemeanor,  and 
shall  upon  conviction  be  punished,  and  shall  thereupon  be  duly  registered, 
a  local  board,  authorized  to  determine  questions  of  exemption,  has  no 
Jurisdiction  to  Investigate  on  its  own  motion  the  question  of  the  age  of  a 
person  who  had  not  registered  and  place  him  on  the  draft  list,  though  he 
asserted  he  was  not  within  the  age  limits  prescribed. 

2.  Abht  and  Navt  €=>20 — Selective  Service  Act — Authobitt  of  Boards. 

In  view  of  the  regulations  thereunder,  Selective  Senlce  Act,  §  4,  de- 
claring that  local  boards  shall  have  power  to  determine  all  questions  In- 
cluding or  discharging  Individuals,  does  not  confer  on  such  boards  the 
power  to  determine  whether  an  individual  subject  to  the  act  failed  to 
regl.ster. 

In  the  matter  of  the  petition  of  S.  D.  Fuston  for  writ  of  habeas 
corpus.    Petition  granted,  and  petitioner  discharged. 

J.  H.  Turner,  of  Nashville,  Tenn.,  for  petitioner. 
Wm.  Baxter  Lee,  Asst.  U,  S.  Atty.,  of  Knoxville,  Tenn.,  for  re- 
spondent. 

$=s>For  other  cases  see  same  topic  ft  KET-NUUBBR  In  aU  Key-Numbared  Digests  ft  Indeza* 
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MemDrandmn  Opinion. 

SANFORD,  District  Judge.  The  petitioner  was  arrested  by  the 
sheriff  of  Dekalb  county,  Tenn.,  under  an  order  issued  by  the  local 
board  of  said  county,  finding  that  he  had  failed  to  report  for  military 
duty,  as  ordered,  with  the  willful  intent  to  evade  military  service,  and 
directing  that  he  be  delivered  to  the  commanding  officer  at  Fort  Ogle- 
thorpe for  further  action  by  the  military  authorities. 

The  petition  for  the  writ  of  habeas  corpus  alleged  that  the  peti- 
tioner was  more  than  31  years  of  age  at  the  time  provided  for  regis- 
tration under  the  Selective  Service  Act  (Act  May  18,  1917,  c.  15,  40 
Stat.  76);  that  the  local  board  was  without  jurisdiction  or  authority 
over  him;  and  that  he  was  illegally  arrested  and  restrained  under 
its  aforesaid  order. 

Without  referring  to  minor  matters  in  respect  to  which  the  regu- 
larity and  validity  of  the  proceedings  before  the  local  board  are  chal- 
lenged by  the  petitioner,  the  underlying  and  undisputed  facts  are 
these :  The  petitioner  did  not  register  xmder  the  Selective  Service  Act 
on  the  registration  day,  June  5,  1917.  Later  the  local  board,  receiving 
information  that  the  petitioner  was  under  31  years  of  age  and  subject 
to  registration,  in  effect  demanded  that  he  register.  Being  advised 
that  he  would  be  subject  to  criminal  prosecution  for  failure  to  reg- 
ister, the  petitioner  thereupon  in  1918,  filed  a  registration  card  Avith 
the  local  board  and  also  partially  filled  out  and  filed  with  the  board 
answers,  to  two  questionnaires.  Both  his  registration  card  and  the 
questionnaire  acccwnpanying  same  were  filed  under  protest,  and  both 
on  the  face  of  the  registration  card  and  in  his  answers  to  the  ques- 
tionnaires, he  stated  his  age  as  33  years.  The  petitioner  also  filed 
affidavits  as  to  his  age  with  the  board,  tending  to  support  his  conten- 
tion that  he  was  more  than  31  years  of  age.  The  board  considered 
these  affidavits  and  other  statements  obtained  by  them,  and  determined 
that  he  was  under  31  years  of  age.  Then,  being  of  opinion  that  having 
failed  to  register  on  June  5,  1917,  he  was,  under  section  65  of  the 
Selective  Service  Regulations,  to  be  treated  as  one  "who  has  been  con- 
victed of  failure  to  register"  and  had  thereby  lost  the  right  to  deferred 
classification,  without  passing  upon  his  alternative  application  for  de- 
ferred classification  on  account  of  having  dependents,  he  was  ordered 
to  report  immediately  for  military  duty.  This  he  did  not  do ;  and  the 
board  thereupon  ordered  his  arrest,  as  above  stated,  for  delivery  to  the 
commanding  officer  at  Fort  Oglethorpe  as  a  deserter. 

[1]  On  this  state  of  facts,  I  am  of  opinion  that  the  local  board  was 
entirely  without  jurisdiction  in  the  premises.  The  Selective  Service 
Act  confers  upon  the  local  board  merely  jurisdiction  to  detennine  the 
questions  of  exemption  and  the  like  of  persons  within  the  registrable 
age  who  have  been  duly  registered.  It  confers  upon  it  no  authority 
whatever  over  persons  not  within  the  registrable  age,  and  none  to 
investigate,  of  its  own  motion,  the  question  of  age  of  a  person  who 
has  not  registered  and  to  place  him  upon  the  draft  lists  in  the  event 
It  determines  that  he  is  in  fact  of  registrable  age.  The  registration  card 
and  the  questionnaires  filed  by  the  petitioner  showed  on  their  face 
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that  he  was  more  than  31  years  of  age  on  June  5,  1917,  and  therefore 
not  subject  to  registration.  Regardless',  therefore,  of  the  fact  that 
these  papers  were  filed  under  protest,  they  conferred  upon  the  board, 
on  their  face,  no  jurisdiction  in  the  premises,  and  showed,  on  the  con- 
trary, on  their  face,  that  the  petitioner  was  not  within  the  jurisdiction 
or  subject  to  the  authority  of  the  board. 

The  Selective  Service  Act  contains  only  one  provision  for  the  in- 
voluntary registration  of  persons  who  have  not  registered,  namely, 
that  embraced  in  the  provision  of  section  5  of  the  act,  that 

"any  person  who  ahaU  willfully  fall  or  refuse  to  present  himself  for  registra- 
tion or  to  submit  thereto  as  herein  provided,  shall  be  guilty  of  a  misdemeanor- 
and  shall,  uix>n  conviction  in  the  district  court  of  the  United  States  having 
Jurisdiction  thereof,  be  punished  by  imprisonment  for  not  more  than  one  year, 
and  shall  thereupon  be  duly  registered:  Provided,  that  in,  tbe  call  of  the 
docket  precedence  shall  be  given,  in  courts  trying  the  same^  to  the  trial  of 
criminal  proceedings  under  this  act" 

It  is  entirely  plain  that  the  provision  that  such  persons  shall  "there- 
upon" be  duly  registered  relates  only  to  perscms  who  shall  have  been 
convicted  in  the  court  of  the  offense  of  willfully  failing  or  refusing 
to  register;  the  verdict  of  the  jury  and  the  judgment  of  the  court  de- 
termining the  fact  that  they  were  subject  to  registration  and  result- 
ing "thereupon"  in  their  automatic  registration.  Aside  from  the  plain 
and  unmistakable  meaning  of  the  language  itself,  there  is  no  provision 
for  the  investigation  aliunde  of  the  question  of  Uabjlity  to  registration 
by  the  local  board  or  any  other  body;  the  sole  provision  being  that 
when  the  fact  of  willful  failure  or  refusal  to  register  shall  hive  been 
conclusively  determined  by  conviction  in  the  court,  then,  as  stated, 
r^istration  shall  automatically  follow,  the  liability  to  registrati(Hi  hav- 
ing thus  been  conclusively  determined. 

I  atm  unable  to  agree  with  the  opinion  of  the  Acting  Judge  Advocate 
General  that  the  phrase  "shall  thereupon  be  duly  registered"  is  to  be 
disassociated  from  the  preceding  reference  to  criminaJ  conviction,  but, 
on  the  contrary,  entirely  agree  with  the  view  of  the  assistant  to  the 
Attorney  General,  referred  to  in  the  opinion  of  the  Judge  Advocate 
General,  that  the  enforced  registration  referred  to  in  this  section  re- 
fers only  to  the  registration  which  follows  a  prior  conviction.  The 
argument  that  as  some  persons  subject  to  registration  might  he  willing 
to  take  the  chance  of  a  criminal  prosecution  in  order  to  avoid  registra- 
tion, tWs  construction  leaves  the  selective  service  law  incomplete  in 
such  cases,  cannot  justify  the  court  in  supplying  an  omitted  provision 
of  the  law,  however  desirable  this  may  be ;  the  function  of  the  court 
extending  merely  to  construction  and  not  to  legislation.  However,  the 
infrequency  of  cases  of  this  character  leads  me  to  the  conclusion  that 
the  unfortunate  results  of  such  construction  which  are  apprehended, 
are  not  of  the  serious  practical  consequence  attributed  to  them  in  ar- 
gument. 

This  not  only  appears  to  be  the  construction  of  this  clause  given 
by  the  Department  of  Justice,  but  to  be  uniform  construction  given 
to  the  law  in  its  administration  up  to  this  time ;  there  being,  so  far  as 
I  am  aware,  no  previous  instance  in  which  a  local  board  has  placed 
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npon  the  registration  lists,  as  a  result  of  its  own  investigation,  and 
without  a  previous  conviction,  a  person  who  asserted  that  he  was  in 
fact  not  subject  to  registration  and  whose  registration  card  on  its  face 
conferred  upon  it  no  jurisdiction. 

[2]  I  have,  I  may  add,  not  overlooked  the  fact  that  section  4  of 
the  Selective  Service  Act  provides  that  the  local  boards 

"shall  have  power  within  their  respective  Jurisdictions,  to  hear  and  determine, 
subject  to  review  as  hereinafter  provided,  all  questions  of  exemption  under 
this  act,  and  all  questions  of  or  claims  for  Including  or  discharging  Individuals 
or  tinnftm  of  individuals  from  the  selective  draft,  wbldi  shall  be  made  under 
roles  and  r^nlatlons  prescribed  by  the  President," 

It  is,  however,  unnecessary  to  determine  the  scope  of  this  provisirai, 
since,  whatever  may  be  embraced  under  the  broad  power  of  "includ- 
ing" individuals  in  the  selective  draft,  such  authority  is,  under  the 
l^ain  terms  of  the  act,  only  to  be  exercised  under  rules  and  r^;ula- 
tions  prescribed  by  the  President,  and  none  of  the  rules  or  regulations 
prescribed  by  the  President  authorize  the  local  boards  to  investigate 
upcm  their  own  initiative  the  question  of  liability  to  registration  of  a 
person  who  has  not  voluntarily  registered,  or  to  register  such  persons 
involuntarily  as  a  result  of  such  investigation  by  it.  Hence,  in  the  ab- 
sence of  such  rule  or  regulation  and  under  the  very  terms  of  the  act, 
the  local  boards  are  not  invested— even  if  they  can  be  without  amend- 
ment of  the  act — ^with  any  authority  to  include  in  the  draft  a  person 
who  has  not  voluntarily  registered,  as  being  within  the  registrable  age 
and  subject  to  the  provisions  of  the  Selective  Service  Act,  unless  he 
shall  have  been  indicted  and  convicted  of  willfully  failing  and  refus- 
ing to  raster,  and  has  been  "thereupon"  and  as  a  consequence  of 
luch  conviction,  registered,  and  thereby  brought  within  the  jurisdic- 
tion of  the  board  in  the  matter  of  claims  for  exemption,  deferred  class- 
ification and  the  like. 

I  hence  conclude  that,  under  the  admitted  facts,  as  the  petitioner's 
registration  card  and  answers  to  the  questicmnaires  showed  that  he  was 
more  than  31  years  of  age  on  June  5,  1917,  the  local  board  acquired 
no  jurisdiction  over  him  whatever,  and  was  without  authority  either 
to  investigate,  of  its  own  motion,  the  qt^estion  of  his  age,  or  to  place 
him  on  the  diuft  list,  or  to  adjudge  him  a  deserter  and  order  his  arrest 
and  delivery  to  the  military  aulhorities.  His  petition  is  accordingly 
granted,  and  he  is  ordered  discharged  f  rc«n  restraint  and  custody  by 
tiie  sheriff  pursuant  to  the  order  of  the  local  board. 
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In  re  BLOOMBEBO. 

(District  Court,  D.  Massachusetts.    July  10,  1918.) 

No.  22615. 

1.  Banketjptct  «=»S8 — Acts  of  Bawkbttptct — Pretebxntiai.  Paykbhts. 

Payment  by  an  Insolvent  to  certain  creditors  of  25  per  cent  of  their 
claims,  pursuant  to  an  arrangement  made  by  a  creditors'  committee,  ap- 
proved by  most  of  them,  for  settlement  of  all  his  Indebtedness  on  tuat 
basis,  where  he  had  secured  funds  to  complete  the  settlement,  were  not 
preferential,  and  did  not  constitute  acts  of  bankruptcy. 

2.  Bankruptcy  <3=>91(2)— Composition — Bona  Fides. 

An  Insolvent  debtor,  who  undertakes  to  raise  funds  and  compound  his 
.  indebtedness,  should  keep  accurate  accounts,  showing  what  he  received 
and  disbursed,  and  his  failure  to  do  so,  will  count  heavily  against  his 
assertions  of  honesty  and  good  faith  towards  his  creditors. 

In  Bankruptcy.  Involuntary  proceedings  in  the  matter  of  Hyman 
Bloomberg,  alleged  bankrupt.    Petition  dismissed. 

John  J.  Cummings,  of  Boston,  Mass.,  for  petitioning  creditors. 
Asa  P.  French,  of  Boston,  Mass.,  for  alleged  bankrupt. 

MORTON,  District  Judge.  On  Febniary  9,  1915,  a  meeting  of  the 
creditors  of  the  respondent  was  held,  at  which  a  committee  was  ap- 
pointed to  consider  his  financial  affairs.  On  February  23,  1915,  be- 
fore this  committee  had  completed  its  work,  ah  involuntary  petition 
in  bankruptcy  was  filed  against  him.  The  committee  recommended 
a  settlement  with  creditors  on  the  basis  of  25  per  cent,  which  seems 
to  have  been  satisfactory  to  the  great  proportion  of  them.  Thereupon 
the  respondent  sold  his  store  in  Brockton,  Mass.,  with  its  stock  and 
fixtures,  which  constituted  practically  his  entire  assets,  to  one  Sandler 
for  $15,000,  in  order  to  obtain  the  money  necessary  to  carry  through 
said  settlement.  The  date  when  this  conveyance  was  made  is  in  dis- 
pute— ^the  respondent  contending  that  it  was  on  April  2S>th ;  the  peti- 
tioners, that  it  was  not  until  May  11th.  The  time  is  important,  be- 
cause the  present  petition  was  filed  September  11th,  and  the  only  act 
of  bankruptcy  originally  alleged  in  it  was  this  transfer.  If  it  took 
place  at  the  time  claimed  by  the  respondent,  it  was  more  than  four 
months  old  when  the  petition  was  filed,  and  was  therefore  unavailable 
as  an  act  of  bankruptcy.  On  June  8,  1915,  the  first  involuntary  peti- 
tion was  duly  dismissed  without  objection,  after  notice  to  all  creditors, 
including  the  present  petitioners. 

Following  this  dismissal  the  respondent  began  to  carry  out  the  pro- 
posed settlement  by  making  payments  to  his  creditors,  either  personally 
or  through  Mr.  French,  his  attorney.  Money  was  placed  in  the  lat- 
ter's  hands  for  that  purpose.  Sandler  himself,  a  brother-in-law  of  the 
respondent,  was  a  large  creditor  by  reason  of  his  indorsements  for 
the  bankrupt.  The  referee  explicitly  finds  that  the  arrangement  pro- 
posed included  all  the  creditors,  that  Sandler  was  not  preferred  by 
what  was  done,  and  that  there  was  no  intention  to  hinder,  delay,  and 
defraud  creditors. 
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There  was  delay  in  completing  the  payments  of  25  per  cent.,  and 
before  all  the  creditors  had  received  their  money  the  present  involun- 
tary petition  was  filed,  after  which  no  further  payments  were  made. 
On  May  12,  1916,  the  respondent  filed  a  volimtary  petition  in  bank- 
ruptcy, action  on  which  is  suspended  by  reason  of  the  present  pro- 
ceeding. 

On  October  7,  1915,  the  petitioners  amended  their  petition,  by  setting 
out  additional  acts  of  bankruptcy  consisting  of  certain  payments  ol 
25  per  cent,  made  to  creditors  under  the  settlement  arrangement,  al- 
leging them  to  be  preferential  transfers.  On  August  28,  1916,  a  mo- 
tion to  amend  was  filed  by  the  petitioners,  allying  a  fraudulent  and 
preferential  transfer  of  a  lease  to  Sandler  on  May  27,  1915.  If  objec- 
tion had  been  made,  this  motion  would  not  have  been  allowed.  In  re 
Forbes  (D.  C.)  235  Fed.  316,  No.  19617,  August  16,  1916.  No  ob- 
jection being  made,  it  was  allowed  as  of  course.  The  allegations  of 
the  original  petition  and  of  each  of  the  amendments  were  answered  by 
a  formal  denial  by  the  respondent,  and  the  issues  thus  made  were 
referred  to  and  heard  by  the  referee,  who  has  found  in  favor  of  the 
respondent 

The  decisive  points  on  which  the  case  turns  are  the  date  of  the  con- 
veyance of  the  store  to  Sandler,  and  the  purpose  and  intent  with 
which  it  and  the  subsequent  pa3mients  and  transfer  set  forth  in  the 
amendments  were  made. 

[  1  ]  As  to  the  date  of  the  conveyance  of  the  store :  This  was  a  ques- 
tion on  which  the  evidence  was  conflicting.  On  the  one  side  a  convey- 
ance in  writing  was  produced  by  the  respondent,  dated  April  29,  1915, 
and  the  testimony  in  his  behalf  was  that  it  was  a  bona  fide  instrument, 
made  on  the  date  therein  stated.  Against  this  were  apparently  incon- 
sistent statements  and  conduct  by  him  and  other  parties  interested.  In 
this  conflict  of  testimony,  the  learned  referee,  who  saw  and  heard  the 
witnesses,  and  was  in  a  much  better  position  to  arrive  at  the  truth  than 
this  court,  which  has  only  a  transcript  of  the  testimony,  believed  the 
respondent.  The  situation  is  one  in  which  the  referee's  finding  Carries 
great  weight  I  have  carefully  examined  the  evidence,  and  am  not 
prepared  to  say  that  it  was  clearly  wrong.  It  follows  that  the  acts  of 
baidcruptcy  alleged  in  the  petition  as  originally  filed  are  not  sustained. 
What  was  done  amounted  to  an  informal  assignment  for  the  benefit 
of  creditors.  It  is  argued  for  the  petitioners  with  much  force  that 
the  arrangement  was  for  many  reasons  an  unsafe  and  vicious  one 
from  the  creditors'  point  of  view.  If  so,  the  creditors  should  have 
seasonably  broken  it  up,  as  they  had  the  right  to  do,  by  bankruptcy  pro- 
ceedings, or  by  objecting  to  the  dismissal  of  the  first  petition. 

The  payments  by  the  respondent  to  several  of  his  creditors,  which 
constitute  the  acts  of  bankruptcy  set  up  in  the  amendment  of  October 
7th,  were  made  by  him  in  carrying  out  the  plan  of  compromise  and 
settlement  on  a  25  per  cent  basis  approved  by  his  creditors.  They 
were  made  with  money  procured  by  him  for  that  purpose  from  the 
sale  of  his  store.  The  transfer  of  the  lease  was  made,  as  the  learned 
referee  finds,  in  pursuance  of  the  same  plan. 

The  principles  by  which  it  is  to  be  determined  whether  sucli  pay- 
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ments  and  transfer  are  preferences,  or  conveyances  in  fraud  of  cred- 
itors, seem  fairly  clear.  A  preference  is  defined  by  the  Bankruptcy 
Act  as  a  transfer,  the  effect  of  the  enforcement  of  which  "will  be  to 
enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of  the  same  class."  Act  July  1, 
1898,  c.  541,  §  60a,  30  Stat.  562  (Comp.  St.  1916,  §  9644).  There  must 
be  an  intent  to  prefer  (section  3a  [2]  [Comp.  St.  1916,  §  9587] J;  but 
if  the  effect  of  the  transfer  is  to  give  a  preference,  such  intent  is  pre- 
sumed on  the  familiar  principle  that  one  is  presumed  to  intend  the 
natural  consequences  of  his  acts  (Collier,  Bankruptcy  [11th  Ed.]  p. 
102).  If  one  who  is  insolvent — ^and  Bloomberg  was  insolvent — pays 
an  outstanding  imsecured  claim  in  full,  he  obviously  gives  that  cred- 
itor an  advantage  over  other  creditors  in  the  same  class.  Not  having 
money  enough  to  pay  all,  he  has  paid  one.  A  payment  on  account, 
which  left  the  balance  of  the  claim  outstanding,  would  also  operate  as 
a  preference.  But  if  a  debtor,  who  has  property  enough  to  pay  all  his 
creditors  25  per  cent.,  pays  one  of  them  that  percentage  for  a  dis- 
<:harge  of  the  entire  debt,  it  is  difficult  to  see  how  any  preference  re- 
sults. That  is  what,  on  the  findings  of  the  learned  referee,  as  I  under- 
stand them,  the  respondent  did ;  eadi  of  the  payments  alleged  in  this 
amendment  was  made  for  the  discharge  of  a  debt  four  times  as  great ; 
there  were  assets  enough  to  pay  all  creditors  the  same  proportion,  and 
the  intention  so  to  apply  the  assets ;  the  mortgage  of  the  lease  was  made 
in  carrying  out  the  settlement,  as  further  protection  to  Sandler. 

[2]  If  these  findings' were  correct,  there  was  no  intention  to  prefer, 
and  tfie  payments  under  discussion  were  not  preferences,  and  did  not 
constitute  acts  of  bankruptcy.  The  real  question  at  the  bottom  of  this, 
as  of  many  bankruptcy  cases,  is  whether  there  Was  an  honest  effort 
to  straighten  out  the  respondent's  financial  aflfairs,  or  whether  there 
was  not.  As  to  creditors  negotiated  with  and  paid  by  Mr.  French,  the 
evidence  fully  supports  the  findings  of  the  learned  referee.  As  to  the 
creditors,  including  Sandler,  who  were  dealt  with  by  the  respondent, 
the  evidence  as  it  appears  in  the  transcript  is  much  less  satisfactory. 
An  insolvent  debtor,  who  undertakes  to  raise  funds  and  compound  his 
indebtedness,  should  keep  his  accounts  of  what  he  realized  for  prop- 
erty sold,  and  what  disposition  he  made  of  the  proceeds  in  definite, 
clear  shape,  so  that  everything  he  did  can  he  readily  scrutinized.  Fail- 
ure to  do  so  should  count  heavily  against  his  assertions  of  good  faith 
and  equality  in  the  treatment  of  his  creditors.  Bloomberg's  accounts 
fall  far  short  of  this  standing.  Moreover,  the  constant  evasions  and 
assertions  of  ignorance  in  his  testimony  and  that  of  Sandler  seem  to 
me  suspicious,  and  coupled  with  their  failure  to  produce  satisfactory 
vouchers  and  accounts  to  support  their  statements  would,  I  think,  have 
led  me  to  decline  to  give  their  testimony  much  weight  But,  as  has 
been  said  with  reference  to  the  first  point,  the  learned  referee  had 
all  this  evidence  before  him,  and  also  saw  the  witnesses,  and  got  more 
into  the  atmosphere  of  the  case  than  it  is  possible  for  an  appellate  court 
to  do.  With  some  hesitation,  I  must  decline  to  hold  that  he  was 
clearly  wrong  in  his  conclusions. 

Report  confirmed.    Petition  dismissed,  but  without  costs. 
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Ex  parte  PRODT. 

Id  re  RBZKNDCS  et  aL 

(District  Court,  D.  Massachusetts.    June  26,  tOlQ.) 

No.  1468. 

1.  Habeas  Corpus  9=>92(1)— Pkocbedinos  fob  Depoivtation — Review. 

An  order  of  exclusion  and  deportation  unsupported  by  any  evidence  Is 
Invalid.  Hence  the  question  whether  there  was  any  evidence  before  the 
Immigration  tribunal  lu  support  of  its  findings  may  be  raised  in  habeas 
corpus  proceedings. 

2.  AuE3<8  ^=350 — Exclusion  of  Iuiuobants — Contract  Laborers — "Offers 

OB  PBOiaSBS  OF  EUPLOTMENT." 

"Offers  or  promises  of  employment,"  to  come  within  the  contract  labor 
clause  of  Immigration  Act  Feb.  20, 1907,  g  2,  as  amended  by  Act  March  20, 
1910  (Comp.  St.  1916,  §  4244),  must  be  made  by  or  with  the  authority  of 
the  proposed  employer,  and  a  mere  assurance  or  promise  in  general 
terms  of  employment  after  reaching  this  country,  made  to  an  alien  by  a 
foreign  steamship  agent,  is  not  ground  for  exclusion. 
8.  Aliens  €=>50 — Exclusion  of  I.vinGBANTS — Contract  Laborers. 

Nine  Portuguese  laborers,  not  shown  to  have  acted  in  concert,  bound  to 
a  point  in  this  country  where  they  were  assured  by  steamship  agents 
that  they  could  find  employment,  but  having  no  knowledge  by  whom  or  for 
what  they  would  be  employed,  held  not  subject  to  exclusion  as  contract 
laborers. 

Petition  by  William  C.  Prout  for  writ  of  habeas  corpus  on  behalf  of 
Francisco  Rezendes  and  others.    Writ  granted. 

William  C.  Prout,  of  Boston,  Mass.,  pro  se. 
The  United  States  Attorney,  opposed. 

MORTON,  District  Judge.  This  is  a  petition  for  habeas  corpus 
brought  against  the  Commissioner  of  Immigration  for  the  District  of 
New  England  to  obtain  the  discharge  of  nine  Portuguese  immigrants 
who  have  been  excluded  and  are  now  held  at  Boston  for  deportation. 
The  case  was  heard  as  a  single  proceeding  upon  the  petition,  the  an- 
swer, and  the  record  of  the  proceedings  and  evidence  before  the  im- 
migration tribunals. 

The  provisions  of  law  under  which  the  exclusion  was  ordered  (Act 
Feb.  20,  1907,  c.  1134,  §  2,  34  Stat.  898,  as  amended  by  Act  March 
26,  1910,  c.  128,  36  Stat.  263  [Comp.  St.  1916,  §  4244]),  are  those  re- 
lating to  contract  laborers,  and  are  as  follows : 

"Sec.  2.  That  the  following  classes  of  aliens  shall  be  excluded  from  admls- 
ri<»  into  the  United  States:  •  •  •  Persons  hereinafter  called  contract 
laborers,  who  have  been  Induced  or  solicited  to  migrate  to  this  country  by 
offers  or  promises  of  employment  or  in  consequence  of  agreements,  oral, 
written  or  printed,  express  or  implied,  to  perform  labor  in  this  country  of  any 
kind,  skilled  or  nnskilled." 

The  cases  of  these  aliens  were  grouped  and  heard  together  by  the 
unmigration  authorities.  Act,  §  13  (Comp.  St.  1916,  §  4260);  Rule 
2,  subd.  2.    I  shall  treat  them  in  the  same  way. 

The  majority  of  the  Board  of  Special  Inquiry  found  that  each  alien 
had  "been  induced  or  solicited  to  migrate  to  this  country  by  offers  or 

«=>For  other  csms  ■••  ■an*  topic  &  KBY-NUMBBB  in  all  K«7-Numb«r«(i  Digest!  It  Induei 
253  F.— 7 


Digitized  by 


Google 


98  253  FSDEBAL  REPORTER 

promises  of  employment"  (Decision  of  Board),  and  on  that  ground 
alone  excluded  them.  This  decision  was  affirmed  by  the  Secretary  of 
!Labor.  The  dissenting  member  of  the  Board  of  Special  Inquiry  was 
of  the  opinion  that  such  finding  was  not  warranted  by  the  evidence. 

The  petitioners  admit,  that  a  full  hearing  was  accorded  them  by  the 
immigration  authorities,  and  that  they  were  given  an  opportunity  to 
present  such  evidence  as  they  had  to  offer.  Their  principal  conten- 
tion is  that,  as  a  matter  of  law,  the  decision  against  them  was  wholly 
unsupported  by  evidence  and  is  unreasonable  and  unfair. 

[1]  An  order  of  exclusion  and  deportation  unsupported  by  any  evi- 
dence is  invalid,  and  the  question  whether  there  was  any  evidence  be- 
fore the  immigration  tribunal  in  support  of  its  findings  may  be  raised 
on  habeas  corpus  proceedings.  Whitifield  v.  Hanges,  222  Fed.  745,  138 
C.  C.  A.  199  (C.  C.  A.  8th  Circuit);  U.  S.  ex  rel.  Cline  v.  Williams, 
189  Fed.  915  (C.  C.  D.  Ct.  N.  Y.).  It  is  therefore  necessary  to  consider 
whether  there  was  any  evidence  before  the  Boarli  of  Special  Inquiry 
upon  which  the  majority  finding  above  referred  to  could  reasonably  be 
made. 

With  the  possible  exception  of  Joao  Souza,  whose  case  was  not,  how- 
ever, differentiated  from  the  others  by  the  immigration  authorities, 
there  was  no  direct  evidence  against  any  of  the  petitioners.  All  the 
cases  were  dealt  with  together  and  disposed  of  by  general  findings  of 
inducement  and  solicitation  to  migrate,  based  in  fiie  opinion  of  the 
board,  as  appears  from  its  decision,  on  circumstantial  evidence. 

[2].  It  seems  clear  that  "offers  or  promises  of  emj^oyment,"  in  order 
to  come  within  the  statute,  must  be  made  by,  or  with  the  authority  of, 
the  person  proposing  to  furnish  the  employment.  A  mere  assurance  or 
promise,  in  general  terms,  of  employment  after  reaching  this  country, 
made  to  an  alien  b^  a  foreign  steamship  or  transpcMtation  agent,  is  not 
ground  for  exclusion. 

[3]  These  nine  aliens  did  not  come  from  the  same  place  in  Portugal ; 
they  lived  at  five  different  places  there.  Those  places  were  not,  as  I 
understand,  very  far  apart;  but  there  is  no  evidence  that  the  immi- 
grants were  acquainted  with  each  other,  or  acted  in  concert  in  coming 
to  this  country.  Not  more  than  two  or  three  dealt  with  the  same  steam- 
ship agent  for  their  passages.  Some  of  them  appear  to  be  traveling 
alone,  and  there  are  groups  of  two  or  three  together.  They  are  all 
destined  ultimately  to  Palmerton,  Pa.,  where  a  large  number  of  their 
countrymen  reside.  They  follow  different  occupations,  but  are  mostly 
laborers.  They  expect  to  go  to  work  immediately;  but  with  a  few 
exceptions  they  have,  so  far  as  the  evidence  shows,  no  job  in  mind,  and 
do  not  know  what  they  will  find  to  do.  There  is  not  a  scintilla  of 
evidence  that  any  employer  of  labor  in  Palmerton  had  anything  to  do 
with  their  coming  there.  I  am  unable  to  discover  any  substantial  evi- 
dence that  the  nine  are  in  any  way  acting  in  concert  or  conspiracy  in 
endeavoring  to  obtain  admittance  into  this  country,  or  that  there  is  any 
combination  or  conspiracy  for  that  purpose  between  the  several  groups. 
I  have  carefully  considered  the  evidence  in  its  relation  to  the  indi- 
vidual aliens.  The  answers  made  by  Joao  Souza,  which  are  specially 
relied  on  in  support  of  the  finding  against  him,  must  be  considered  in 
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connection  with  the  rest  of  his  testimony ;  and  it  must  be  borae  in  mind 
that  he  was  testifying  through  an  interpreter. 

In  no  case  does  the  evidence,  in  my  opinion,  show  an  offer  or  promise 
of  employment  by,  or  on  behalf  of,  any  person  proposing  to  employ  the 
alien  here,  or  reasonably  support  the  conclusion  of  the  board  that  the 
alien  was  "induced  or  solicited  to  migrate  to  this  country  by  offers  or 
promises  of  employment"  As  my  decision  is  based  upon  a  lack  of 
evidence,  it  is  unnecessary  to  state  in  detiul  the  special  facts  as  to  each 
ai^licant. 

Upon  the  cases  as  a  whole,  the  conclusion  reached  by  the  dissenting 
member  of  the  Board  of  Special  Inquiry  seems  to  me  to  have  been, 
not  merely  the  right  one,  but  the  only  one  which  could  fairly  be  made 
upon  the  evidence. 

The  order  will  be  that  the  writ  issue. 


Ez  parte  McDONALI). 

(District  Court,  E.  D.  Wisconsin.     August  10,  1918.) 

L  ABHX.AITU  Navt  €=320 — Selective  Draft  Act — Status  or  Reoistrants. 
SelectlTe  Draft  Act  does  not  give  persons  within  the  draft  ages  any  mili- 
tary status  solely  by  virtue  of  their  being  within  such  ages,  but  they  re- 
tain their  ordinary  status  as  civilians  and  citizens  until  it  is  changed 
through  the  operation  of  the  law  by  their  selection  for  service. 

2.  Abxy  and  Navy  ^=320 — Selective  Dkaft  Act — Powebs  of  Boasds. 

The  courts  are  bound  to  respect  the  determination  of  local  and  district 
draft  boards  on  all  matters  within  tbelr  reqpectiye  Jurisdictions,  and  have 
no  power  to  revise  their  decisions,  where  their  jurisdlctioa  has  been 
lawfully  exercised;  but  the  courts  may  determine  to  what  effect  the 
boards  have  acted. 

3.  Abmt  aud  Navt  «=»20 — Semctive  Drajt  Act — Powebs  or  Boabds. 

Bofb  the  local  and  district  draft  boards,  within  .their  respective  Juris- 
dictions, retain  their  power  to  hear  and  determine  matters  pertaining  to  a 
r^l^rant  until  the  how  specified  in  the  notice  of  the  local  board  when 
he  is  required  to  reiwrt  for  service. 

4.  Akict  and  Navt  e=>20 — Selkotivk  Dbatt  Act — ^Authokxtt  of  Distbict 

Boabds. 

Where  after  notice  by  a  local  board  to  a  registrant  to  report  for  serv- 
ice, but  before  the  time  arrived,  he  was  given  deferred  classlflcatlon  by 
tbe  district  board  on  industrial  grrounds,  he  could  not  lawfully  be  arrested 
and  imprisoned  by  the  local  board  for  failure  to  report. 

Habeas  Corpus.  Heard  as  an  application  for  writ  of  habeas  cor- 
pus by  Bernard  J.  McDonald.    Writ  granted. 

McGovem,  Hannan  &  Reiss,  of  Milwaukee,  Wis.,  for  petitioner. 

H.  A.  Sawyer,  U.  S.  Atty.,  George  L,ines,  and  J.  W.  McMillan,  all 
of  Milwaukee,  Wis.,  and  John  B.  Sanborn,  of  Madison,  Wis.,  for  re- 
spondents. 

GEIGER,  District  Judge.  This  matter  is  here  upon  a  petition,  the 
writ,  the  return  upon  ancillary  writs  of  certiorari  to  draft  boards, 
and  returns  thereto  in  habeas  corpus. 

CstPor  oUtn  easM  ■••  Mm*  topic  *  KET-NUUBBR  tn  aU  K«r-Numb«rad  Dlc«sta  A  Indexn 
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The  writs  of  certiorari,  of  course,  were  issued  in  discharge  merely 
of  the  function  of  bringing  up  certain  records  which,  it  was  con- 
ceded, might  throw  some  light  upon  the  questions  otherwise  raised 
by  the  petition  for  the  writ  of  habeas  corpus,  and  do  not  discharge 
the  office  of  an  original  proceeding  to  inquire  into  or  to  correct  the 
doings  of  the  tribunals  to  whom  addressed.  The  pertinent  facts  in 
this  case  are  that  the  petitioner,  a  registrant  under  the  selective  serv- 
ice law -(Act  May  18,  1917,  C:  15,  40  Stat.  76)  and  within  the  juris- 
diction of  one  of  the  local  draft  boards  in  the  city  of  Milwaukee, 
was  called  for  service  under  the  ordinary  notice  fixing  the  time  to 
report  for  military  duty.  After  the  giving  of  that  notice,  or  after  the 
petitioner  obtained  knowledge  of  its  issuance,  he  appeared  before  the 
district  board  and  made  application  for  deferred  classification  be- 
cause of  facts  within  its  exclusive  jurisdiction  to  consider.  That 
board  granted  his  application  prior  to  the  time  when  he  was  required 
by  the  notice  issued  to  report  for  military  duty.  Notwithstanding 
that  deterniination,  the  local  board  issued  an  ordei'  for  his  apprehen- 
sion, consequent  upon  which  the  respondent,  Janssen,  chief  of  police 
of  Milwaukee,  and  Bodenbach,  an  agent  of  tiie  federal  government, 
took  him  into  custody  and  placed  him  in  the  county  jail  for  Mil- 
waukee county.  He  sues  out  this  writ  of  habeas  corpus,  claiming 
that  by  virtue  of  the  action  of  the  district  board  he  was  entitled, 
at  least  temporarily,  until  it  was  changed  by  due  process  under  the 
selective  service  law,  to  his  freedom. 

[1]  Whatever  other  facts  have  appeared  here  in  the  records  or 
statements  of  counsel  showing  the  successive  action  taken  or 
attempted  to  be  taken  by  either  of  these  boards  prior  to  the  final 
action,  are  of  no  pertinency  in  determining  the  ultimate  question  in 
the  case.  I  said  a  moment  ago  that  the  selective  service  law  had  a 
purpose  of  enabling  the  raising  of  an  army,  and  it  defines  certain 
persons  who  are  liable  to  be  called.  It  does  not  give  them  any  status, 
as  a  military  status,  solely  by  virtue  of  their  being  within  certain 
ages.  They  retain  the  ordinary  status  which  they  have  as  civilians 
and  citizens  unless  and  until  it  is  changed  through  the  operation 
of  the  law.  In  other  words,  the  law  defines  those  who  are  liable  to 
selection,  and  that,  by  necessary  implication,  means  that  when  they 
are  selected  as  prescribed  by  the  law,  they  enter  the  service.  Unless 
and  until  they  are  selected,  they  are  not  in  the  service,  and  enjoy 
their  ordinary  civil  rights  and  privileges;  and,  if  this  be  true,  it 
must  be  true  of  those  who  have  never  been  called,  and  of  those,  who, 
having  been  called,  are  not  selected,  either  because  of  deferment  or 
rejection. 

Now,  the  law  is,  of  course,  an  exercise  of  one  of  the  highest  of 
congressional  powers — power  to  compel  persons  to  bear  arms  in  de- 
fense of  the  country;  and,  in  so  far  as  it  determines  who,  for 
the  time  being,  is  liable  to  be  called  for  that  purpose,  it  is  the  exer- 
cise of  the  sovereign  congressional  authority,  which  is  unimpeachable. 
As  a  matter  of  fact,  beyond  making  the  declaration  respecting  such 
liability,  and  those  subject  thereto,  the  law  contains  little  except  broad 
administrative  provisions,  the  carrying  out  of  which  has  been  dele- 
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gated  almost  wholly  to  the  executive.  True,  there  are  guides  given 
to  the  latter  to  govern  his  administration  and  which,  probably,  are 
binding  upon  him.  But  be  that  as  it  may,  the  executive  has  accept- 
ed the  delegation  of  power  and  has  proceeded  to  erect  the  machinery 
of  the  l^w — familiar  to  us  all.  And  it  consists  in  the  main  of  the 
so-called  local  boards  and  of  the  district  boards,  reserving;  of  course, 
as  by  the  terms  of  the  law  it  may  be  reserved,  a  superior  revisory 
power  in  the  President  himself.  Now,  the  law  and  the  regulations 
established  imder  this  grant  of  power,  define  with  considerable  clear- 
ness the  jurisdiction  of  these  various  tribunals  or  instrumentalities. 
The  local  boards  are  given  a  sort  of  original  jurisdiction  pertaining 
to  one  class  of  cases.  With  respect  to  those  cases  the  district  board 
is  created,  and  it  exists,  as  a  revisory  or  an  appellate  tribunal  for 
the  express  purpose  of  enabling  reviews  of  the  determinations  of 
the  local  boards.  The  district  board  is  created  not  only  for  that 
purpose,  but,  tmder  the  express  terms  of  the  law,  there  is  wholly  ex- 
cluded from  the  jurisdiction  of  local  boards  the  entertainment  in 
certain  matters,  of  original  jurisdiction,  of  which,  except  for  the  re- 
visory power  of  the  President,  is  exclusive — those  are  the  cases  per- 
taining to  deferment  on  industrial  grounds. 

Now,  much  of  this  has  become  familiar  to  us  all  in  the  past  year, 
but  it  is  well  to  bear  in  mind,  primarily,  in  considering  this  case 
and  others  that  arise,  that  it  was  the  plain  congressional  intent,  and 
it  is  certainly  the  plain  executive  intent,  to  have  created  under  this 
law  a  system  which,  being  established,  certainly  exists  and  must  he 
respected  for  some  purposes.  Among  such  purposes  for  which  the 
system  is  established  Is  that  of  enabling  orderly  procedure ;  but  there 
is  the  other  equally  great,  if  not  greater,  purpose,  of  enabling  just 
and  effective  determinations.  Therefore,  being  a  system  involving 
not  only  order,  it  must  be  held  to  have  contemplated  and  to.be  given 
effect  such  as,  upon  the  face  of  things,  determinations  by  boards,  either 
intermediate  or  final  and  exclusive,  are  entitled  to  receive.  It  would 
be  absurd  to  say  that  a  local  board,  being  given  original  or  initial  juris- 
diction of  a  certain  matter,  the"  determination  of  an  appellate  board 
of  matters  heard  by  it,  by  way  of  revision  or  correction,  either  in 
point  of  fact  or  of  law,  should  be  of  no  binding  consequence.  That 
sort  of  a  principle,  of  course,  is  familiar  to  lawyers  in  respect  of  the 
successive  relations  of  courts,  but  it  is  equally  true,  not  only  in  exec- 
utive situations,  but  in  everyday  life,  that  when  a  tribunal,  as,  for 
example,  in  the  taxing  department,  having  original  jurisdiction,  is 
subject  to  review,  certainly  (and  the  authority  who  establishes  the 
reviewing  tribunal  should  he  held  conclusively  to  contemplate  that) 
the  determination  on  review  shall  be  effective  and  binding  upon  the 
subordinate  tribunal.  Now,  that  is  the  situation  as  it  has  developed 
under  this  law. 

[2]  Speaking  plainly,  if  this  is  not  a  system  under  which  the  local 
board,  having  original  jurisdiction,  may  have  its  findings  nullified 
through  revision,  or  superseded  through  the  exertions  of  a  higher 
tribunal,  having  original  jurisdiction  of  matters  not  within  the  com- 
petency of  the  local  board  to  determine,  the  law  amounts  to  nothing 
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Other  than  a  piece  of  legislation  fraught  with  unlimited"  possibilities 
for  confusion.  Wherefore,  courts  ought  to  take  that  view  of  the 
law,  and  it  brings  us  directly  to  the  question:  What  is  the  attitude 
of  the  courts  upon  the  detemunations  made  by  these  functionaries 
created  under  this  selective-service  law?  What  is  the  power  of  the 
courts  by  way  of  revision  or  correction?  Now,  the  answer  to  that 
question  is  not  at  all  difficult.  In  my  judgment,  either  as  of  first  fm- 
pression  or  based  upon  the  course  the  courts  have  followed  since  the 
enactment  of  the  law,  it  is  simply  this:  That  the  courts  are  bound 
to  respect  the  determination  of  any  of  these  tribunals  upon  all  matters 
within  their  jurisdiction,  and  tiiat  limits  the  court,  at  the  outset,  to  de- 
termine and  ascertain  whether  there  has  been  action  under  the  law; 
secondly,  what  is  the  quality  and  effect  of  that  action  in  so  far  as  it 
affects  rights  appertaining  to  the  individual  ? 

The  court  here,  as  many  of  the  District  Courts,  has  had  applications 
for  writs  of  habeas  corpus  seeking  to  review  the  action  of  local 
or  district  boards,  challenging  the  propriety  of  their  decisions,  claim- 
ing that  upon  testimony  in  the  record,  or  proffered  testimony,  a  dif- 
ferent determination  should  have  resulted.  It  has  been  said  with 
some  uniformity,  that,  the  courts  are  barred  the  momqnt  it  appears 
that  the  tribunals  had  acted  upon  a  matter  properly  before  them.  In 
a  case  brought  to  this  court,  where  the  petitioner,  instead  of  proceed- 
ing by  habeas  corpus,  sought  to  sue  out  a  writ  of  certiorari  command- 
ing the  boards  to  certify  the  records  to  this  court  to  the  end  that 
it  determine  whether,  upon  the  proffered  proofs,  petitioner  made 
out  a  case  entitling  him  to  deferred  classification,  the  court  declined 
to  take  jurisdiction  because,  as  it  appeared  to  me,  the  boards  had  juris- 
diction to  determine  what  the  petitioner  himself  said  was  determined ; 
and  in  connection  with  that,  this  language  was  used  as  responsive  to 
a  contention  made,  supported  by  some  authority,  that  the  courts  should 
issue  writs  of  certiorari.    I  will  quote  from  what  was  said  at  that  time : 

"Manifestly,  cases  dealing  with  Individuals  who  aver  that  by  reason  of  the 
express  provisions  of  the  Selective  Servlqe  Act  they  are  not  within,  but  are 
left  VFlthout,  the  entire  scope  of  the  act  as  prescribing  and  trnposlng  liability 
to  military  service,  are  not  pertinent.  It  may-  readily  be  conceded  that, 
where  the  law  Imposes  no  obligation  upon  an  Individual,  the  courts  must  be 
open  to  his  resistance  of  any  effort  to  Impose  Its  obligations  upon  him.  But 
the  present  case  deals  with  an  individual  whose  status  la  admittedly  within 
the  reach  of  the  law.  Indeed,  he  professes  his  willingness  to  submit  to  Its 
obligations,  but  seeks  for  the  time  being  to  assert  a  right  resting  solely  upon 
an  executive  reguladon  fixing  and  estabUshtng  conditions  or  considerations  for 
classifications,  and  hence  order  and  priority  of  call.  With  this  as  the  case, 
should  the  courts  exercise  Jurisdiction  by  certiorari  to  correct  the  misapplica- 
tion of  the  executive  regulatloris  and  to  enforce,  as  the  petitioner's  right,  the 
regulations  as  they  may  be  aro'lcable  to  the  facts  presented  by  him  in  court? 

"Undoubtedly  Congress,  by  detailed  enactment,  or  the  executive,  with  or 
without  detailed  regulation,  could  have  Imposed  the  service  obligation  upon 
all  Individuals  within  the  scope  of  the  law  without  any  attempt  to  establish 
order  or  priority  based  upon  considerations  pertaining  to  the  individual  or 
to  the  service  or  the  needs  of  the  Nation.  In  other  words,  this  power,  existing 
as  it  did  In  Congress,  might  have  been  exercised  and  exerted  by  detailed  pro- 
visions of  the  law,  or  might  have  been,  as  it  was,  delegated  practically  in  its 
entirety  to  the  executive.  It  Is  my  view  that  the  character  of  the  legislation  is 
such  that  It  never  was  intended,  by  conferring  upon  the  Executive  the  full 
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power  and  dlscrcUoh  to  determine  tbe  matters  wblch  are  now  comprehended 
within  the  executive  regnlatloDs,  to  reserve  to  the  Individual  who  Is  within 
the  so^ie  of  the  law,  as  a  matter  of  legral  right  subject  to  be  enforced  and  vin- 
dicated In  the  courts,  these  very  regulations  wlilch,  In  executive  discretloo, 
need  not  have  been  made  at  all,  or,  In  like  discretion,  may  be  varied  from  day 
to  day.  The  draft  boards  are  purely  executive  agencies,  and  their  error,  com- 
mitted against  those  who  are  within  the  draft  law,  Is  executive  error  In  the 
aiforc^nent  of  discretionary  regulations;  and  I  do  not  believe  that  it  was 
or  could  be  the  congressional  intent  that  these  executive  agencies  constituted, 
as  observed,  to  carry  out  an  unlimited  discretion,  were  or  are  to  be  considered 
in  the  light  of  quasi  Judicial  tribunals  dlschai^ng  functions  which  pertain 
to  everyday  legal  rights  of  a  citizen.  In  re  Kltzerow  (U.  S.  D.  C.  B.  D.  Wis.) 
252  Fed.  886. 

That  is  broad  language,  and  I  am  ready  to  say  to-day  that  I  will  ad- 
here to  all  of  it.  But  it  does  (not  reach  this  case,  nor  foreclose  the 
petitioner's  contention.  Where,  for  example,  the  regulations  indicate 
to  the  boards  order  and  priority  of  call  of  registrants,  or  the  consid- 
erations upon  which  order  and  priority  shall  be  determined,  namely, 
dependency  or  the  like,  it  will  be  readily  conceded  that  when  the 
boards  have  determined  the  facts  the  courts  should  not  take  up  the 
case  and  rebalance  it,  because  that  would  lead  practically  to  a  judi- 
cial selective  service  ultimately.  Every  one  within  the  range  of 
the  law  could  at  least  attempt  to  invoke  the  jurisdiction  of  courts  for 
that  sort  of  review.  So  we  get  back  to  the  proposition.  What  is 
the  function  of  the  courts  when  inquiry  is  made  on  behalf  of  a 
citizen  who  seeks  to  prosecute  a  remedy  which,  if  panted,  will  lead 
to  his  liberty?  PlaiiJy,  the  court  is  limited  to  askmg  the  question, 
Have  these  boards  acted;  and  if  so,  how?  To  what  effect  has  the 
law  been  applied  to  the  individual  ? 

In  my  judgment  the  error  made  on  behalf  of  the  respondents  in  the 
discussion  of  the  case  arises  right  at  this  point,  in  asserting  that  this 
is  to  be  r^arded  as  a  "military  question."  The  questions  to  whicli") 
I  have  referred,  such  as  whether  exemption  or  deferment  should  or 
should  not  be  granted,  are  plainly  executive  questions.  In  fact,  it 
makes  little  difference  what  characterization  they  be  given,  for  their 
determination  is  binding  upon  the  courts.  But  the  questions  whether 
the  boards  have  acted  at  all,  and,  secondly,  to  what  effect  have  they 
acted,  are  questions  of  fact,  always  open  to  judicial  determination.  It 
is  the  question  whose  answer  determines  whether  the  individual  is,  or 
must  go,  in  or  out  of  the  service,  and  likewise  whether  he  can  or  can- 
not invoke  the  court's  aid.  Now,  the  present  case  presents  an  approach 
from  an  angle  opposite  to  that  presented  in  the  Kitzerow  Case.  There, 
the  moment  it  appeared  that  the  boards  had  acted,  the  court,  having 
judicially  determined  that  the  boards  had  acted  against  the  petitioner, 
said  to  him: 

"We  are  bound  toy  that  determination  and  you  must  accept  it  as  placing  you 
in  the  service." 

The  petitioner  here  says  that  the  boards  have  acted,  but  they  have 
acted  the  other  way.  Now,  if  the  premise  be  correct  that  until  a  man 
has  been  selected  as  the  law  prescribes  he  shall  be  selected,  he  retains 
his  functions  as  a  civilian,  surely  there  must  be  a  tribunal  in  which 
one  who  claims  that  he  has  not  been  drawn  cajn  establish  that  fact  and 
enforce  the  rights  growing  out  of  it. 
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These  boards  exist  in  the  manner  in  which  I  have  indicated.  The 
local  board,  up  to  the  time  its  action  was  attempted  to  be  superseded 
by  the  district  board,  was  plainly  within  its  jurisdiction.  And  that 
raises  the  question,  presented  naturally  and  of  necessity  by  the  peti- 
tioner. Did  the  district  board  have  jurisdiction  to  make  a  supersed- 
ing determination?  Obviously,  if  the  respondents  come  into  court 
with  an  order  of  arrest,  based  solely  upon  the  action  of  the  local 
board,  if  the  possession  of  a  document  of  that  kind  is  a  bar  to  the  exer- 
cise of  judicial  power,  the  writ  here  must  be  discharged ;  but,  if  the 
premise  which  I  announce  is  correct,  the  petitioner  is  not  bound  by  an 
order  made  by  a  board,  which,  under  the  very  plain  terms  of  the  reg- 
ulations and  the  obvious  intent  of  tlie  system  to  which  I  have  advert- 
ed, has  been  superseded  in  its  eflfect  by  the  action  of  the  other  board, 
the  district  board.  Therefore  he  has  the  right  to  come  into  court  to 
test  out  the  ultimate  quality  of  the  warrant  which  is  returned  here  by 
the  respondents  as  justifying  his  imprisonment. 

•  [3]  That  brings  us  to  the  question  as  to  whether  the  district  board 
did  have  jurisdiction  in  this  matter.  I  am  ready  to  hold  that  it  did, 
upon  two  grounds,  one  of  which  is  easy:  First,  the  practical  conces- 
sion of  all  parties  here  that  there  is  nothing  in  law  which  forbade  the 
district  board  originally  to  hear  and  determine  this  application  for 
deferred  classification  at  the  time  it  in  fact  heard  and  determined  it ; 
secondly,  jurisdiction  appears  entirely  clear  under  the  regulations  is- 
sued by  the  Provost  Marshal  General  and  by  the  President.  Under 
such  regulations  induction  into  service  contemplated  by  the  law  is  the 
point  whereat  the  jurisdiction  of  these  two  boards  ends,  and,  as 
such,  is  the  time  and  hour  fixed  in  the  notice  given  by  the  local  board. 
That  regulation,  of  course,  is  supportive  of  tibe  very  idea  to  which  I 
have  adverted,  namely,  order,  harmony,  and  effectiveness.  It  may  be 
an  interesting  question,  not  relevant  here,  whether  from  and  after  that 
time,  and  prior  to  taking  the  oath  as  a  soldier,  the  registrant  is  in  fact 
a  full-fledged  soldier.  But  it  is  entirely  clear  that  at  no  time,  prior  to 
the  actual  induction  defined  in  the  regulations,  is  the  power  of  these 
boards  within  their  respective  jurisdictions  to  hear  and  determine  mat- 
ters pertaining  to  the  case  of  a  registrant  wholly  cut  off.  There  is  no 
statutory  or  other  bar.  Indeed,  the  regulations,  wisely  and  in  the  in- 
terest of  justice,  seek  to  preserve  and  retain  that  power  until  the  last 
moment.  So  I  am  ready  to  determine,  both  upon  the  concession  and 
upon  the  record  returned  here,  that  there  is  nothing  whatever  in  the  law 
or  the  regulations  which  cuts  off  the  power  of  the  district  board  to 
exercise  its  original  jurisdiction  at  any  time  prior  to  the  induction  which 
is  defined  in  the  regulation,  namely,  the  hour  specified  in  the  notice  of 
the  local  board.  Notwithstanding  some  little  contention  respecting  the 
exercise  of  jurisdiction  informally,  thereby  ignoring  regulations  pre- 
scribing time  within  which  a  thing  shall  be  done  as  a  matter  of  practice 
or  procedure,  I  consider  it  of  no  moment  here.  Such  regulations  are 
directory.  The  mere  fact  that  the  district  board  entertained  this  appli- 
cation prior  to  the  time  specified  in  the  notice  and  made  its  determina- 
tion prior  to  that  time  operated,  in  my  judgment,  under  the  very  ex- 
press terms  of  the  regulations  wholly  to  supersede  the  determination 
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of  the  local  board.  That  really  disposes  of  this  case.  I  say  that  the  pe- 
titioner can  come  in  here  and  for  the  purpose  of  having  a  judicial 
determination  of  the  question  as  to  what  this  board  or  these  boards 
had  determined  and  what  the  quality  of  their  determination  is;  can 
present  the  facts  here,  bringing  in  the  action  of  the  district  board  as  the 
final  arbiter  of  the  matter  of  his  going  into  or  staying  out  of  the 
service — at  least  for  the  time  being. 

[4]  Now,  what  can  be  meant,  the  concession  being  made  on  behalf 
of  the  respondents  that  this  district  board  had  jurisdiction,  by  the  gen- 
eral suggestion  that  the  court  is  still  barred  from  giving  relief  because 
it  is  a  "military  question"?  It  is  not  a  determination  of  a  "military 
question,"  because  the  intended  consequences  of  the  application  of  the 
law  through  this  exclusive  instrumentality  leave  the  registrant  where  he 
was  as  a  civilian.  The  affirmative  action  of  the  tribunal  is  against  in- 
duction into  service.  Upon  questions  propounded  during  argument,  it 
is  interesting  to  inquire  what  the  quality  of  the  determination  of  the  dis- 
trict hoard  is,  whether  it  was  binding ;  and  if  so,  upon  whom.  And  in 
response  to  those  queries  it  was  said  that  it  was  tnnding  until  overridden 
by  "higher  military  authority."  Well,  that  answer  is  not  availing  for  a 
variety  of  reasons,  the  first  one  being  that  it  creates — it  brings  forth  in 
the  administration  of  the  law — a  situation  fraught  with  nothing  but 
confusion.  The  President  and  the  executive,  under  the  promptings  of 
this  very  law,  have  determined  that  the  district  board  should  decide  the 
matter,  and  it  would  be  rather  anomalous  to  say  that  a  system  had 
been  created  whereby  the  higher  board  could  determine  the  matter, 
but  the  lower  board  need  not  in  the  slightest  degree  respect  the  finding, 
thereby  forcing  the  one  in  whose  favor  it  had  been  made  to  appeal 
to  higher  authority.  But  let  us  pass  that  for  a  minute  and  test  it  out  in 
another  way.  Let  us  assume  that  the  matter  be  characterized  in  that 
indefinite  sort  of  a  way  as  a  military  question,  beyond  the  power  of 
courts  to  consider.  Notwithstanding  that,  it  is  conceded  that  the  peti- 
tioner here,  being  between  the  boards  and  suffering  the  loss  of  his  lib- 
erty unjustly,  must  have  some  sort  of  a  recourse.  Well,  the  query  aris- 
es. What  may  that  recourse  be?  And  if  the  answer  he  that  he  might 
ai^>eal  to  the  Provost  Marshal  or  to  the  President,  let  us  grant  that  that 
mi|^t  be  done,  let  us  assume  that  the  local  board  having  received  the  de- 
termination of  the  President  to  affirm  the  district  board,  the  local  board 
still  remains  obdurate,  and  respondents  here,  upon  promptings  of  the 
local  board,  still  refuse  to  release  the  petitioner.  It  is  interesting  to 
inquire.  What  remedy  is  left  open  to  the  President  of  the  United 
States  or  the  Provost  Marshal  to  enforce  their  concurrence  with  the 
district  board  ?  What  means  or  method  would  avail  to  relieve  the  peti- 
tioner of  the  aggressions  ?  Would  not  the  President  insist  upon  ac- 
cording to  petitioner  the  very  right  he  now  asserts — a  civilian  right 
based  upon  the  award  of  the  tribunal  constituted  for  that  very  pur- 
pose? And  obviously  the  asserted  right,  if  subject  to  vindication, 
enjoyment,  and  protection  at  all,  is  so  not  as  a  matter  of  whim  or 
caprice,  but  upon  the  formal  pronouncement  of  a  duly  constituted 
instrumentality  that  the  individual  is  for  the  time  being  not  selected. 

It  seems  absurd  to  say  that,  though  reclassification  or  deferred 
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classification  have  been  committed  to  the  district  board  (exclusively 
in  industrial  cases),  and  their  determination  is  and  must  be  corrective 
of  a  status  previously  had  under  local  board  jurisdiction,  neverthe- 
less the  district  board's  determination — ^binding  on  everybody — need 
not  be  respected  by  anybody.  In  the  present  case  the  local  board 
has  not  attempted  to  justify  its  acts  except  upon  the  hypothesis  that 
it  could,  optionally,  ignore  the  action  of  the  district  board  in  its  change 
of  petitioner's  status.  There  is  no  co;ntention  that  his  custody  is 
based  upon  the  deferred  status.  In  this  conflict  it  surely  does  not  aid  in 
the  solution  of  the  problem  to  say  that  the  exertion  of  the  local 
board's  power  as  against  the  district  board's  conceded  power  to  exempt 
him  involves  a  "military  question."  And  with  this  as  the  situation 
some  power  must  exist  to  determine  whether,  under  the  law,  the  peti- 
tioner has  or  has  not  been  drafted  so  as  to  bring  about  a  surrender  of 
his  freedom  as  a  civilian. 

If  a  conflict  between  tribunals  created  under  this  law,  howsoever 
ended  or  solved,  would  leave  the  individual  whom  it  concerned  a 
member  of  the  military  establishment,  then  it  might  be  called,  prop- 
erly, a  military  question.  But  when  it  is  conceded  that  the  determina- 
tion of  the  district  board  is  effective,  or  intended  to  be  effective  as  an 
executive  release,  discharge,  or  exemption,  then  the  question,  what 
in  truth  has  been  determined,  certainly  need  not  be  given  any  special 
characterization.  The  answer  to  such  question  determines  whether 
any  right,  subject  to  guaranty  in  enjoyment,  has  been  conferred  upon 
or  retained  by  the  individual.  As  already  indicated,  where  such  deter- 
mination is  intended  to  operate  as  exemption,  the  registrant  is  left — 
until  superseded  by  the  orderly  processes  of  the  law — in  possession  of 
his  ordinary  freedom,  and,  as  also  indicated,  he  should  have  recourse 
to  judicial  tribunals  to  relieve  against  an  aggression  in  contravention  of 
such  exemption.  This,  of  course,  all  proceeds  upon  the  premise  that 
in  creating  the  "system"  under  this  law,  determinations  of  the  exec- 
utive tribunals  are  to  be  eflFective  alike  in  the  instances  where  they 
operate  to  reject  or  release  the  individual  as  in  those  where  he  is  se- 
lected or  actually  called.  In  the  one  as  in  the  other,  courts  accept  the 
determination,  refuse  review,  but,  manifestly,  in  the  former,  cannot  re- 
fuse to  the  individual  such" protection  and  guaranty  in  enjoyment  of  the 
right,  as  by  the  express  force  of  the  determination,  the  law  intends 
should  follow.  Obviously,  upon  such  view  of  what  the  "system"  is  and 
what  it  intends,  habeas  corpus  must  be  the  available  remedy — the  rem- 
edy which,  if  applied,  may  lead  to  a  judgment  enforceable  not  only 
through  the  strength  of  judicial  but  also  of  the  supreme  executive  will. 
The  suggestion  that  courts  keep  their  hands  off,  to  the  end  that  "higher 
military  authority"  vindicate  the  personal  right  of  the  petitioner  brings 
with  it  the  query  respecting  remedies  over  and  manner  of  guar- 
antying the  enjoyment  of  a  conceded  ordinary  civil  right.  It  may  be 
conceded  that  a  higher  military  authority  could  in  Ae  present  case 
wrest  the  petitioner  from  the  operation  of  the  local  board's  order,  but 
the  mode  and  manner  of  enforcing  obedience  to  the  superior  decree 
has  not  been  suggested  or  defined. 

I  am  satisfied  that  petitioner  makes  out  a  case  entitling  him  to  judg- 
ment of  discharge,  and  such  may  be  entered. 


Digitized  by 


Google 


KABQUBTTB  CEMENT  MINING  OO.  T.  OOLE8BT  CSOAL  CO.         107 

MARQUETTE  CEMENT  MINING  CO.  T.  OGLESBX  COAL  CO. 
(District  Court,  N.  D.  nilaols,  B.  D.     September  7,  1918.) 

1.  DeEDB   «=>100 — CONBTEUCTION — BXTKIKSIO    OlBCUMSTANOIS. 

To  aid  In  the  construction  of  deeds,  evidence  at  all  the  sorrounding 
circumstances  is  admissible  to  show  the  situation  and  relation  of  the 
parties  and  what  they  sought  to  materially  accomplish. 

2.  Mines  and  Minebai^  €=>56(6) — Gbantb  or  Mining  Rights — Conbtbuction. 

The  rlgjit  of  support  is  vital  to  the  owner  of  the  surface  and  strata 
overiying  a  mine,  and  is  not  presumed  to  have  been  given  up  by  a  oon- 
Tcgrance  of  mining  lights  unless  expressly  or  by  atroog  Implication. 

3.  Minks  and  Minebaus  «s>122 — Gbants  or  MiNma  BiaHTS — Constbuction 

"SUBFACE." 

The  word  "surface"  in  mining  controversies  means  that  part  of  the 
earth  or  geologic  section  lying  over  the  minerals  in  question,  unless  the 
<»ntract  or  conveyance  otherwise  defines  it,  and  the  owner  of  a  higher 
stratum  is  oitltled  to  the  same  right  of  sui^wrt  as  the  sortaoe  owner. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
SeoHid  Series,  Surface.] 

4.  Mines  and  Minebals  «=>5S(8)— Cbantb  of  Mining  Bights — GoNsrsnonoN. 

A  provision  In  a  conveyance  of  coal  mining  rights  excepting  coal  under 
that  portion  of  the  surface  occupied  by  buildings  of  the  grantor  did  not, 
by  implication,  permit  mining  In  such  manner  as  to  cause  subsidence  of 
ttie  surface  or  overlying  strata  on  other  parts  of  the  tract. 

5.  Mines  and  Minebals  «=>55(e) — Gbants  of  Mining  Rights — Oonstbuction. 

▲  deed  conveying  the  right  to  mine  coal  under  a  tract  of  land  "without 
entering  upcm  or  injuring  the  surface  thereof'  requires  the  mine  to 
be  BO  worked  as  not  to  let  down  the  surface.  - 

6>.  CoTTBTs  9=>367 — Gbants  of  Mining  Bights — Bnija  or  Pbofebtt. 

Where  mining  rights  are  granted  In  view  of  a  local  rule  of  the  state, 
such  rule  will  be  followed  by  the  federal  courts  in  construing  the  grant, 
whether  or  not  it  is  to  be  considered  strictly  as  a  rule  of  property. 

7.  Mines  and  Minebals  «=956(6) — Sevebanob  of  Titue  to  Minebal — Rights 

OF  Sfbfacb  Owneb. 

Utider  the  law  of  Illinois,  as  by  the  general  common  law,  where  the  un- 
deriytng  minerals  are  severed  by  conveyance  from  the  surface  the  owner 
of  the  surface  has  a  clear  right  to  its  support 

8.  Negligence  «s»100 — Contbibutobt  Neoliqencb — When  Pbovable  as  De- 

fense. 

Gontributoty  negligence  is  not  a  defense  to  an  action  for  breach  of  an 
abB(riute  legal  duty. 

9.  Mines  and  Minebals  ^=>i26 — Injttbt  fbok  Wobking — Injunction — Rem- 

BDT  AT  ItAW. 

Where  the  mining  of  coal  by  defendant  causes  subsidence  which  seri- 
ously Interferes  with  complainant's  mining  in  a  higher  stratum  of  lime- 
stone, causing  damage,  and  will  continue  to  do  so  to  an  extent  which 
cannot  be  measured,  the  remedy  at  law  is  not  adequate  and  does  not  ex- 
clude Jurisdiction  in  equity. 

10.  Injunction  «=>137(2) — PsELJinNABT  Injunction — Balancing  or  Injubt. 

The  rule  as  to  balancing  of  Injuries,  to  be  considered  in  some  cases  upon 
application  for  preliminary  injunction,  does  not  apply  where  the  right 
and  its  breach  are  clear. 

11.  Equity  «=>61 — Right  to  Relief— Legal  Status  of  Pabties. 

When  each  party  is  pursuing  his  own  right,  and  collision  results,  the 
one  without  legal  culpability  of  any  kind  must  prevail  if  the  other  occu- 
pies legally  Indefensible  ground. 

^ssVor  atlMT  eaan  ■••  mub*  toplo  4  KBY-NUMBBR  la  all  Kejr-Numbered  Dlgeets  &  Indeza* 
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In  Equity.  Suit  by  the  Marquette  Cement  Mining  Company  against 
the  Oglesby  Coal  Company.    Decree  for  complainant. 

Tenney,  Harding  &  Sherman,  of  Chicago,  111.,  and  Ehincan  &  O'Con- 
nor, of  Ottawa,  111.,  for  plaintiff. 
Adams,  Crews,  Bobb  &  Wescott,  of  Chicago,  111.,  for  defendant 

SANBORN,  District  Judge.  This  is  a  bill  for  an  injunction  by 
the  owner  of  a  limestone  cement  mine  to  restrain  the  defendant  from 
so  operating  its  mine  situated  directly  beneath  the  former  as  to  re- 
move the  subjacent  support.  It  is  conceded,  and  shown  by  the  evi- 
dence of  both  parties,  that  there  is  an  actual  subsidence  of  20  to  23 
inches.  The  defendant,  while  admitting  subsidence,  contended  on  the 
trial,  and  gave  evidence  tending  to  show,  that  it  was  so  gradual 
that  the  damage  occurring  in  plaintiff's  mine  was  not  caused  by  such 
subsidence,  but  resulted  from  a  careless  and  improper  maimer  of  min- 
ing the  cement  rock.  It.  was  decided  at  the  trial,  however,  that  cer- 
tain of  the  damage  was  caused  by  the  subsidence,  particularly  on 
account  of  the  uneven  or  differential  lowering  of  the  strata  of  rock 
and  shale  underlying  the  limestone  stratum  in  which  the  cement  mine 
is  operated.  Certain  other  injuries  in  the  cement  mine  have  been 
due  to  the  plaintiff's  method  of  mining,  in  not  leaving  pillars  of  suffi- 
cient size  to  support  the  overburden,  or  by  mining  shale  underneath 
the  pillars,  and  thus  leaving  insufficient  support.  It  remains  only  to 
recite  enough  of  the  facts  to  aptly  apply  the  governing  rules  of  law, 
after  an  examination  of  the  legal  principles  properly  applicable. 

Defendant's  position  is  that  the  suit  for  injunction  cannot  be  main- 
tained because  the  remedy  at  law  is  adequate,  and  it  is  therefore  en- 
titled to  a  trial  of  the  facts  by  a  jury,  under  the  third  amendment  to 
the  federal  Constitution  and  section  120  of  the  Judicial  Code  (Act 
March  3,  1911,  c.  231,  36  Stat.  1132  [Comp.  St.  1916,  §  1.112]).  It 
further  contends  that  subsidence  was  authorized  by  the  dealings  of 
the  parties,  it  being  understood  that  the  coal  could  not  otherwise  be 
taken  out,  and  that  the  correspondence  and  contract  leading  up  to  the 
conveyances  passing  between  the  parties,  by  which  the  cement  mine 
and  the  coal  seam  were  severed,  as  well  as  those  conveyances  them- 
selves, recognized  the  right  of  subsidence  by  the  defendant.  A  fur- 
ther claim,  that  all  the  injuries  to  the  cement  mine  were  caused 
by  negligent  and  improper  mining  methods  pursued  by  plaintiff,  was 
decided  at  the  trial  in  respect  to  portions  of  the  mine  in  plaintiff's 
favor,  as  already  referred  to. 

The  property  in  question  is  at  Oglesby,  111.,  in  the  La  Salle  geolog- 
ical region,  and  the  strata  of  limestone,  coal,  shale,  etc.,  are  sedimen- 
tary deposits.  The  plaintiff's  mine  is  about  100  feet  below  the  sur- 
face, and  the  coal  seam  now  being  mined  by  defendant  is  about  50O 
feet  below  the  other.  From  the  surface  down  to  the  cement  mine  the 
geologic  section  is  glacial  drift  and  various  sorts  of  shale  and  clay. 
Then  comes  the  limestone  bed,  about  40  feet  thick,  composed  ir- 
regularly of  nodular  limestone  (bubbly  limestone  and  shale),  fine- 
grained limestone,  and  crystalline  limestone,  with  two  thin  horizontal 
shale  partings.    The  mine  floor  is  shaly  limestone  or  soapstone  under- 
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laid  with  shale,  supported  by  a  thin  layer  of  hard  thin-bedded  black 
shale  or  slate.  This  floor  is  of  varying  thickness,  from  4  to  IS  feet; 
and  below  it,  down  to  the  coal  seam  in  question,  are  conglomerate 
rock,  soft  clay  shales,  some  silty  or  sandy,  hard  shales,  coal  seams 
seven  and  five,  green  and  grey  shales,  some  very  hard  shale,  a  thin 
layer  of  limestone,  and  some  20  feet  of  tough,  hard,  shale  compos- 
ing the  roof  of  the  coal  mine.  The  various  layers  are  quite  general- 
ly horizontally  disposed  to  each  other,  and  seams  and  partings  abound. 
During  the  slow  process  of  settlement  due  to  subsidence,  it  is  sup- 
posed that  the  shales,  rock,  and  other  kinds  of  earth  move  or  slide 
on  each  other,  finding  their  final  adjustment  in  much  the  same  form 
as  before,  though  in  a  more  bloclqr  condition.  Upon  this  the  ge- 
ologists, mining  engineers,  and  miners  who  testified  for  defendant 
based  their  opinion  that  the  subsidence  caused  no  damage  to  the 
plaintiff's  mine. 

Plaintiff's  mining  it  carried  on  by  the  room-and-pillar  or  pillar- 
and-stall  system,  by  the  advancing  and  not  the  retreating  plan, 
the  final  step  being  to  get  as  much  material  as  possible  by  robbing 
the  pillars  and  roof  coming  back.  Defendant  uses  the  long-wall  sys- 
tem. The  former  consists  in  beginning  at  the  mine  opening,  cutting 
tunnels  or  entries  in  the  limestone  ledge,  and  taking  off  rooms  from 
them,  leaving  a  limestone  roof  of  varying  thickness,  theoretically  suf- 
ficient to  sustain  the  hundred-foot  overburden  when  pillars  of  suf- 
ficient size  are  allowed  to  ronain.  When  the  boundary  is  reached 
such  part  of  the  {nllars  and  roof  is  taken  as  is  practicable  as  the 
work  recede;p.  The  work  commenced  in  a  small  way  some  30  years 
since,  and  for  a  long  time  the  rooms  were  made  larger  than  the 
best  mining  practice  required.  Within  the  last  two  or  three  years 
the  entries  and  rooms  have  been  made  smaller  and  the  pillars  larger. 
Since  the  making  of  cement  requires  a  certain  amount  of  silica,  found 
in  the  shales,  the  floor  of  the  rooms  was  mined  in  certain  parts  for 
this  purpose,  and  in  places  the  pillars  settled,  causing  floor  heaving 
and  cracking,  roof-cracks,  roof-falls,  spawling,  and  some  cave-ins. 
These  occurred  mainly  in  parts  where  there  was  no  coal  mining  near 
enough  to  have  any  influence,  and  are  not  claimed  to  have  been  caused 
by  it.  Others  are  claimed  to  be  wholly  or  partly  due  to  the  subsidence, 
and  these,  particularly  the  Hand  cave  and  the  Calumet  Entry  cave, 
will  be  mentioned  presently. 

TA^  Title  to  the  Two  Mines. — That  part  of  the  cement  mine  which 
is  now  being  worked  consists  of  a  tract  about  7,000  feet  long,  rough- 
ly estimated  at  200  acres.  A  part  was  originally  owned  by  plaintiff 
and  a  part  by  defendant,  and  they  arranged  to  sever  the  ownership 
by  having  the  coal  rights  in  plaintiff's  land  conveyed  to  defendant, 
plaintiff  retaining  all  the  rest,  and,  where  defendant  was  owner,  by 
having  the  fee  conveyed  to  plaintiff,  reserving  the  coal  and  the  right 
of  removal. 

In  the  n^otiations  and  writings  leading  up  to  these  conveyances, 
as  well  as  in  the  deeds  themselves,  it  is  claimed  by  defendant  that 
there  is  an  implied  understanding  that  defendant  might  remove  the 
€oal  even  though  subsidence  was  caused.    These  negotiations  were 
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begun  by  a  letter  of  August  3,  1904,  from  defendant  to  Mr.  N.  W. 
Duncan,  an  officer  of  the  plaintiff.  In  this  letter  it  was  proposed  that 
the  parties  sever  their  respective  ownership,  in  the  following  manner : 
Defendant  proposed  to  convey  the  cement  rock  and  clay  lying  with- 
in 75  feet  of  the  surface,  with  the  right  to  mine  them  without  enter- 
ing upon  the  surface,  and  in  the  process  of  mining  pillars  of  a 
specified  size  should  be  left,  but  no  covenant  not  to  injure  the  sur- 
face should  be  required.  Mr.  Duncan,  it  was  proposed  by  this  let- 
ter, should  convey  to  defendant  the  coal  and  other  minerals,  not 
including  cement  rock  and  clay  lying  within  75  feet  of  the  surface, 
with  the  right  to  mine  the  coal  without  entering  upon  or  injuring  the 
surface,  Duncan  to  reserve  such  part  of  the  coal  and  other  minerals 
as  might  underlie  the  cement  plant. 

After  negotiations  covering  some  time,  conveyances  were  made  to 
and  from  each  party.  Deeds  from  plaintiff  •r  its  grantors  to  the 
defendant  described  the  No.  2  coal  seam,  and  so  much  of  the  rock, 
clay,  and  other  minerals  just  above  and  just  below  the  vein  of  coal 
as  might  be  required  in  connection  with  the  mining  and  removing  of 
the  coal,  together  with  the  right  to  mine  and  remove  the  same,  and 
the  adjacent  rock,  day,  and  other  minerals,  "without  entering  upon 
or  injuring  the  surface  thereof,"  excepting  the  coal  under  a  tract 
200  feet  wide  by  600  feet  long  under  plaintiffs  manufacturing  plant. 
Deeds  made  by  defendant  to  plaintiff  excepted  the  coal  and  minerals 
just  above  and  below,  with  tiie  same  right  to  mine  and  remove  it 
"without  entering  upon  or  injuring  the  surface  thereof."  Most  of 
the  deeds  back  and  forth  contain  like  provisions,  but  those  which  do 
not  seem  to  be  unimportant  on  the  questions  of  construction  and  are 
not  particularly  stated. 

Eifect  of  Subsidence  from  Coal  Miningi. — ^After  mining  cement  rock 
for  many  years,  and  having  practically  no  trouble  in  the  mine,  in  1910 
roof-falls,  pillar-cracks,  and  floor-heaves  commenced  to  appear,  follow- 
ed in  some  cases  by  cave-ins  to  the  surface.  The  first  cave-in  was 
the  Garage  cave.  May  15,  1910,  followed  by  the  Riley  cave,  September 
18,  1910,  a  small  cave  on  the  south  boundary  in  1912,  and  two  caves 
nearby  in  1913.  All  these  were  caused  by  shale  mining  and  not  by  coal 
mining.  On  September  10,  1913,  occurred  the  Hand  cave,  the  largest 
of  all.  At  this  time  the  coal  face  was  approaching,  but  did  not  reach 
the  immediate  vicinity  until  Februjiry,  1914.  The  pillars  left  in  this 
area  were  quite  small,  and  the  testimony  leaves  it  uncertain  whether 
the  trouble  was  caused  wholly  by  subsidence,  but  it  was  probably  due 
both  to  that  and  the  methods  of  mining.  Early  in  1914  an  entry  about 
700  feet  long  and  35  feet  wide,  known  as  the  Calumet  entry,  was  driv- 
en in  the  solid  rock  in  the  western  part  of  the  mine  immediately  under 
the  advancing  coal  mining  face,  and  in  December,  1914,  the  whole 
tunnel  fell,  in  the  course  of  a  few  days.  The  testimony  leaves  no  doubt 
that  this  was  caused  by  subsidence. 

There  were  other  distinct  cave-ins  in  the  region  of  the  advancing 
coal  face  which  were  caused  in  part  by  subsidence,  and  in  part  by  small 
pillars,  shale  mining,  or  both. 
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The  most  clear  evidence  of  injury  caused  by  subsidence  is  in  the 
northwestern  part  of  the  mine,  from  the  Hand  cave  region  to  the 
northeast  comer.  After  the  Calumet  entry  disaster  plaintiff  employed 
engineers  to  endeavor  to  locate  the  cause  or  causes  of  the  injury. 
Surveyors'  monuments  were  set  upon  the  surface,  and  in  the  mine,  in 
considerable  numbers.  Readings  were  taken  of  their  position  at  fre- 
quent intervals,  and  in  this  way  subsidence  was  detected  and  measured. 
In  the  region  of  subsidence  there  were  constant  and  continuous  roof- 
falls,  many  of  a  serious  character,  and  much  damage  to  pillars  and 
floor.  All  these  have  continued  to  the  present  time,  and  were  going  on 
in  the  same  way  down  to  the  close  of  the  trial.  The  evidence  of 
these  injuries,  and  their  connection  with  subsidence,  are,  numerous. 
They  are  in  the  area  above  the  advancing  coal  face,  and  are  absent  in 
other  parts  of  the  mine;  such  injuries  as  there  occur  are  due  to  local 
causes.  There  is  also  observed  the  absence  of  any  important  injury 
where  subsidence  has  become  complete  and  the  earth  has  reached  its 
final  settlement.  The  injuries  referred  to  as  caused  by  subsidence 
cannot  be  attributed  to  floor  weakness,  excessive  overburden,  the  pres- 
ence of  water,  the  character  of  the  limestone,  blasting  with  dynamite,  or 
a  "squeeze"  or  "creep"  from  the  Hand  cave.  The  mine  is  an  excep- 
tion^y  dry  one,  and  the  evidence  shows  that,  while  loose  shale  is 
quickly  disintegrated  by  water,  it  is  not  so  when  under  pressure.  Add- 
ed to  all  this  is  the  fact,  clearly  demomstrated  by  the  evidence,  that 
the  subsidence  is  a  diflFerential  one.  It  is  hardly  possible  to  think  of 
an  uneven  sinking  of  the  support  of  a  series  of  rooms  and  pillars  with- 
out the  necessity,  of  serious  damage.  How  can  one  pillar  sink  while  an- 
other 50  feet  away  is  stationary  without  the  twisting,  straining,  and 
cracking  described  in  the  testimony  ?  It  is  indeed  possible  to  conceive 
that  such  a  differential  subsidence  might  occur  in  an  untouched  area 
in  its  natural  state  which  would ^lot  cause  much  injury;  but  it  must 
be  otherwise  in  a  ledge  from  which  three-fifths  of  the  rock  has  been 
taken  out,  the  remainder  having  been  left  in  the  form  of  roof,  pillars, 
and  floor. 

[1]  The  Construction  of  the  Deeds. — Evidence  of  all  the  surround- 
ing circumstances  was  properly  submitted  to  show  the  situation  and 
relation  of  the  parties,  and  what  they  sought  to  materially  accomplish. 
Butterley  Co.,  Ltd.,  v.  New  Hucknall  Colliery  Co.,  Ltd.,  99  L.  T.  818 
(A.  D.  1908),  102  L.  T.  609  (A.  D.  1910) ;  Beard  v.  Moira  Colliery  Co., 
Ltd.,  112  L.  T.  227  (A.  D.  1914);  Jones  v.  Consolidated  Anthracite 
Collieries,  Ltd.,  114  L.  T.  288  (A.  D.  1915). 

[2]  The  right  of  support  is  vital  to  the  owner  of  the  overlying  sur- 
face and  strata.  Therefore  it  is  not  presumed  to  have  been  given  up 
unless  expressly  or  by  strong  implication.  Wilms  v.  Jess,  94  111.  464, 
34  Am.  Dec.  242;  Kansas  City  N.  W.  R.  Co.  v.  Schwake,  68  L.  R.  A. 
675,  note  1 ;  Catron  v.  South  Butte  Min.  Co.,  181  Fed.  941,  104  C.  C. 
A.  405. 

[3]  The  word  "surface"  in  mining  controversies  means  that  part  of 
the  earth  or  geologic  section  lying  over  the  minerals  in  question,  unless 
the  contract  or  conveyance  otherwise  defines  it.  It  is  not  merely  the 
top  of  the  glacial  drift,  soil,  or  the  agricultural  surface.    Humphries 
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V.  Brogden,  12  Q.  B.  739.  The  owner  of  the  higher  stratum  is  enti- 
tled to  the  same  rights  as  the  actual  surface  owner.  Yandes  v.  Wright, 
66  Ind  319,  32  Am.  Rep.  109.  See  68  L.  R.  A.  679 ;  Robertson  v. 
Youghiogheny  River  Coal  Co.,  172  Pa.  566,  33  Atl.  706;  Mundy  v. 
Rutland,  L.  T.  23  Ch.  Div.  81. 

[4]  There  is  nothing  in  the  letters,  negotiations,  or  deeds  which 
gives  a  different  meaning  to  the  word  "surface,"  or,  either  expressly 
or  by  implication,  secures  to  the  defendant  the  right  to  subside  the 
overlying  cement  mine.  On  the  whole,  the  implication  is  to  the  con- 
trary by  reason  of  the  deeds  giving  the  right  to  mine  and  remove  coal 
"without  entering  upon  or  injuring  the  surface."  All  the  restrictions 
are  upon  defendant's  right  to  mine  and  not  upon  the  plaintiff.  Nor  do 
the  preUminary  negotiations  indicate  an  intention  to  waive  the  right 
of  support.  It  is  highly  improbable  that  the  plaintiff  would  intentional- 
ly agree  that  the  relatively  unimportant  agricultural  surface  should  be 
preserved,  while  assenting  to  the  letting  down  of  its  enormously  valu- 
able rock  ledge  and  mine.  That  it  was  careful  to  protect  its  manufac- 
turing plant  beyond  all  question  is  not  a'  clear  implication  of  its  con- 
sent to  subside  its  mine.    As  the  court  said  in  Wilms  v.  Jess,  supra : 

"But,  it  Is  contended,  appellant  and  his  codefendant  were  exonerated  from 
protecting  the  surface,  because  the  lease  here  stipulates  that  'no  pUlars  shall 
be  withdrawn  within  six  hundred  feet  of  the  shaft/  upon  the  principle  that, 
'having  expressed  some  the  parties  have  expressed  all  the  conditions  by  which 
they  intend  to  be  bound  under  that  Instrument.' 

"By  looking  to  the  lease,  we  think  it  quite  clear  this  stipulation  has  rela- 
tion to  the  mine  only,  and  no  reference  whatever  to  the  sui)erlncunibent  soil. 
The  whole  clause  relates  to  the  manner  of  worldng  t±ie  mine  and  the  conditloii 
in  which  It  shall  be  left  It  requires  that  the  mining  shall  be  done  in  a  work- 
manlike manner,  that  no  pillars  shall  be  withdrawn  vrlthin  six  hundred  feet 
of  the  shaft,  aad  that  the  entries  giving  access  to  the  coal  not  mined  at  the 
termination  of  the  lease,  shall  be  turned  over,  etc.,  in  good  condition,  eta — all 
for  the  obvious  purpose  of  preserving  the  shaft  and  access  to  coal  not  mined. 

"No  attempt  Is  made  to  regulate  the  rights  and  obligations  of  the  parties, 
in  respect  of  the  superincumbent  soil,  further  than  to  confer  the  right  of  way 
thereover  and  the  surface  use  to  the  extent  jjecessary  to  an  effident  and  eco- 
nomical working  of  the  mine,  leaving  them  to  be  governed  in  other  respects  In 
reference  thereto  by  the  comm<m  lav»." 

In  the  English  cases  cited  it  was  ruled  that  the  parties,  by  their 
agreements  in  the  leases  or  conveyances  by  which  their  ownerships 
were  severed  or  secured,  had  agreed  that  the  lower  owner  might  re- 
move the  right  of  support,  the  provisions  for  this  purpose  giving 
rise  to  a  clccir  implication.  Thus,  in  the  Butterly  Case,  plaintiffs 
owned  the  top  seam  of  hard  coal,  and  defendants  the  deep,  soft  seam, 
150  yards  below.  It  was  common  knowledge  at  the  time  the  inter- 
ests were  created  (as  in  this  present  case)  that  the  lower  seam  could 
not  be  worked  without  causing  subsidence.  The  lease  of  the  upper 
seam  contained  a  provision  that  the  lessor  might  lease  the  lower  or 
soft  coal  seam  to  others,  and  should  in  such  leases  indemnify  against 
any  physical  damage  caused  by  the  working  of  such  lower  mine. 
Later  the  lessor  leased  the  soft  seam  to  defendants,  who  worked  the 
mine  and  caused  damage  to  the  plaintiff  by  subsidence,  for  which  it 
rendered  bills  to  the  lessor,  which  were  paid.  It  also  appears  from 
the  various  reports  of  the  decision  that  the  defendants  claimed  the 
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right,  under  the  leases,  to  subside  the  surface,  including  the  upper 
seam,  on  paying  plaintiff  for  the  damage  caused.  It  was  held  that 
the  plaintiff  had  no  right  to  an  injunction,  but  only  to  such  compen- 
sation for  subsidence  as  had  been  agreed  upon.  It  was  also  assumed 
in  the  opinions  in  the  Butterly  Case  that  the  subsidence  would  only 
make  the  \yorking  of  the  upper  mine  more  expensive  without  stop- 
ping the  mining  altogether,  but  I  find  this  would  not  be  the  result  in 
the  case  at  bar.  There  was  also  a  provision  in  defendants'  lease  that 
they  would  work  the  mine  in  the  most  approved  manner,  which  was 
held  inconsistent  with  the  right  of  the  plaintiff  to  have  an  injunction 
against  their  working  it  at  all. 

In  the  Beard  Case  cited  the  landowner  conveyed  certain  real  es- 
tate, reserving  all  minerals,  with  the  power  to  mine  them  "in  as 
full  and  ample  a  way  and  manner  as  if  these  presents  had  not  been 
made  and  executed."  It  was  also  provided  in  the  deed  that  the  gran- 
tor should  pay  at  the  rate  of  $20  a  year  per  acre  of  land  undermined. 
The  former  decisions  were  followed,  and  the  right  to  continue  min- 
ing affirmed.  The  following  statement  of  the  law  by  Lord  Loreburn 
in  Butterknowle  Colliery  Co.,  Ltd.,  v.  Bishop  Auckland,  etc.,  94  L- 
T.  793,  was  approved : 

"Whenever  the  minerals  belcmg  to  one  person  and  the  Enirface  to  another,  the 
law  presumes  that  the  snrface  owner  has  a  ri^t  to  support,  unless  the  Ian- 
gnage  of  the  Instroment  reflating  their  rights,  or  oUier  evld^ioe,  clearly 
chow8  the  contrary.  In  order  to  exclude  a  right  of  sui^ort,  the  language  used 
must  unequivocally  convey  that  intention,  either  by  express  words  or  by 
necessary  implication.  For  the  same  presumption  in  favour  of  a  right  of  sup- 
port which  regulates  the  rights  of  parties  in  the  absence  of  an  instrument  de- 
fining them  will  apply  also  in  construing  the  instrument  when  it  is  pro- 
dnoed.  If  the  introduction  of  a  dause  to  the  etTect  that  the  mines  must  be 
worked  so  as  not  to  let  down  the  surface  would  not  create  an  inconsistency 
with  the  actual  clauses  of  the  instrument,  then  it  means  that  the  surface  can- 
not be  let  down." 

[5]  In  the  case  now  under  consideration  the  provision  in  the  deeds 
that  Oglesby  Company  shall  not  enter  upon  or  injure  the  surface 
amounts  to  a  clause  that  the  coal  mine  shall  not  be  worked  so  as  to 
"let  down  thp  surface,"  and  such  provision  does  not  create  any  in- 
consistency with  the  one  giving  it  the  right  to  mine  and  carry  away. 

The  Jones  Case,  also  cited,  related  to  damage  to  buildings  on  the 
surface,  and  there  was  the  same  provision  as  to  compensation,  to  the 
effect  that  reasonable  compensation  should  be  made,  for  injury 
"whether  by  letting  down  the  surface  or  otherwise." 

The  result  of  an  examination  of  the  English  authorities  cited  on 
the  argument  seems  to  be  that  the  rules  are  similar  to  those  adopted 
in  this  country,  yet  there  is  here  a  stronger  tendency  in  favor  of 
the  right  of  subjacent  support  than  in  the  High  Court  of  Judicature 
in  England 

[i]  The  Governing  Rule  of  Law  is  that  of  Illinois. — In  1880,  long 
before  the  conveyances  of  severance  between  the  parties  here  were 
made,  the  rule  as  to  subjacent  support  was  settled  in  Illinois  by  the 
case  of  Wilms  v.  Jess,  94  111.  464,  34  Am.  Dec,  242,  substantially  re- 
afiirmed  by  Lloyd  v.  Catlin  Coal  Co.,  210  111.  460,  71  N.  E.  335.  The 
former  decision  is  commented  on  in  other  parts  of  this  opinion.  Since 
253  V.—S 
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the  conveyances  were  made  in  view  of  the  local  rule  the  federal  courts 
will  follow  it,  whether  or  not  it  is  to  be  considered  strictly  as  a  rule 
of  property.  Any  other  rule  would  be  intolerable,  as  applied  to 
the  ownership  and  enjoyment  of  property.  GuflEey  v.  Smith,  237  U. 
S.  101,  ^5  Sup.  Ct.  526,  59  L.  Ed.  856;  Kuhn  v.  Fairmont  Coal  Co., 
215  U.  S.  349,  30  Sup.  Ct.  140,  54  L.  Ed.  228;  Id.,  179  Fed.  191, 
102  C.  C.  A.  457,  66  W.  Va.  711. 

[7]  The  Illinois  rule,  as  so  established,  is  that  tlie  right  of  support 
is  absolute,  a  substantive  part  of  the  mass  of  rights  constituting 
ownership  of  land.  It  is  not  an  incident  of  ownership  nor  an  ease- 
ment. In  Wilms  v.  Jess  a  lease  was  made  of  the  exclusive  right  of 
boring  and  digging  for  coal,  and  for  "taking  out  and  working  the 
said  coal,  together  with  the  right  of  way  and  surface  of  so  much  of 
the  track  [sic]  as  may  be  necessary  for  the  economical  use  of  the 
same."  "It  is  further  understood  and  agreed  that  the  said  party  of 
the  second  part  shall  mine  the  coal  in  a  workmanlike  manner,  no  pillars 
to  be  withdrawn  within  six  hundred  feet  of  the  shaft,  and. that  the 
entries  giving  access  to  the  coal  not  mined  at  the  termination  of  this 
lease  shall  be  turned  over  to  the  party  of  the  first  part  in  as  good  con- 
dition as  the  nature  of  the  mine  will  admit."    The  court  say : 

"The  lease  tinder  wblCh  appellant  claims,  confers  tlie  rlgbt  to  worii  the 
mine  and  take  out  the  coal,  and,  as  incident  thereto,  the  use  of  usual  and  ap- 
propriate means  therefor;  and  it  also  gives  a  right  of  way  and  surface  use 
of  80  much  of  the  superincumbent  soil  as  is  necessary  for  the  economical  and 
efficient  working  of  the  mine.  It  does  not,  however,  assome  to  confer  any 
light  to  destroy  or  injure  or  farther  burden  the  superincumbent  soil. 

"Wbere  the  surface  of  land  belongs  to  one  and  the  minerals  to  another,  no 
evidence  of  title  appearing  to  regulate  or  qualify  their  rights  of  enjoyment, 
the  owner  of  the  minerals  cannot  remove  them  without  leaving  support  sulU- 
cient  to  maintain  the  surface  in  its  natural  state.  Humphries  v.  Brogden,  12 
Queen's  Bench,  74S  (1  Eng.  Law  &  Equity,  241) ;  Harris  v.  Byding,  6  Meeson 
&  Welsby,  69;   Smart  v.  Morton,  5  Ellis  &  Blackburn,  30. 

"But,  it  is  cont^ided,  appellant  and  his  codefendant  were  exonerated  from 
protecting  the  surface,  because  the  lease  here  stipulates  that  'no  pillars  shall  be 
withdrawn  within  six  hundred  feet  of  the  shaft,'  upon  the  principle  that,  'hav- 
ing expressed  some  the  parties  have  expressed  aU  the  conditions  by  which 
they  Intend  to  be  bound  under  that  instrument.' 

"By  looking  to  the  lease  we  think  it  quite  dear  this  stipulation  has  rela- 
tion to  the  mine  only,  and  no  reference  whatever  to  the  superincumbent  soil. 
The  whole  clause  relates  to  the  manner  of  working  the  mine  and  the  condi- 
tion in  which  it  shall  be  left  It  requires  that  the  mining  shall  be  done  In  a 
workmanlike  manner,  that  no  pUIai-s  shall  be  withdrawn  within  six  hundred 
feet  of  the  shaft,  and  that  the  entries  giving  access  to  the  coal  not  mined, 
at  the  termination  of  the  lease,  shall  be  turned  over,  eta,  in  good  condition,  etc. 
— all  for  the  obvious  purpose  of  preserving  the  shaft  and  access  to  coal  not 
mined. 

"No  attempt  is  made  to  regulate  the  rights  and  obligations  of  the  parties  in 
respect  of  the  superincumbent  soil,  further  than  to  confer  the  right  of  way 
thereover,  and  the  surface  use  to  the  extent  necessary  to  an  efficient  and 
economical  working  of  the  mine,  leaving  them  to  be  governed  in  other  re- 
spects in  reference  thereto  by  the  common  law. 

"The  rule  is  well  settled,  when  one  owning  the  whole  fee  grants  the  miner- 
als, reserving  the  surface  to  himself,  his  grantee  is  entitled  only  to  so  much 
of  the  minerals  as  he  can  get  without  injury  to  the  superincumbent  soil.  Cole- 
man v.  Cbadwlck,  8  Pa.  St  81  [21  Am.  St  Rep.  93] ;  Homer  v.  Watson,  29 
P.  P.  Smith  [Pa.]  251  [21  Am.  Rep.  65] ;   Jones  v.  Wagner,  10  £16]  Id.  429  [5 
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Am.  Rep.  386] ;  Hania  v.  Brding,  sapra ;  Zinc  OOk  y.  Franklinite  Co.,  13  N. 
J.  0  Beaaely's  Gh.)  342 ;   Smart  v.  Morton,  supra. 

"And  It  Is  beld,  where  a  landowner  sells  the  surface,  reserving  to  himself 
the  minerals  with  power  to  get  them,  he  must,  If  he  Intends  to  have  power  to 
get  tliem  In  a  way  which  will  destroy  the  surface,  frame  the  reservation  in 
sndi  a  way  as  to  show  clearly  that  he  is  intended  to  have  that  power.  Hext  ▼. 
6111,  7  Law  Beports,  Chancery  Appeal  Cases,  689. 

"But,  It  is  contended,  this  obligation  to  protect  the  superincumbent  soil 
only  extends  to  the  soil  tn  its  natural  state,  and  that  no  obligation  rests  on 
the  owner  of  the  subjacent  strata  to  support  additional  buildings,  in  the  ab- 
sence of  express  stipulation  to  that  effect  This  is,  doubtless,  true;-  but  'the 
mere  presence  of  a  building  or  other  structure  upon  the  surface  does  not  pre- 
vent a  recovery  for  injurlea  to  the  surface,  unless  it  is  shown  that  the  sub- 
sidenoe  would  not  have  occurred  except  for  the  presence  of  the  buildings. 
Where  the  Injury  would  have  resulted  from  the  act  if  no  buildings  existed 
upon  the  surface,  the  act  creating  the  subsidence  is  wrongful,  and  renders  the 
owners  of  the  mines  liable  for  all  damages  that  result  there^m,  as  well  to  the 
bnlldlngs  as  to  the  land  itaeU.'  Wood  on  Nuisance,  {  201 ;  Brown  v.  Robins,  4 
Hurlstone  &  Norman,  186;  Hamer  v.  Knowles  and  another,  6  Hurlstone  & 
Norman,  459. 

"The  act  of  removing  all  support  from  the  soperlncnmbent  soil  Is,  prima 
facie;  the  cause  of  its  subsequently  subsiding;  bat  if  the  subsiding  is,  in 
fact  caused  by  the  weight  of  buildings  erected  subsequent  to  the  execution 
of  the  lease  of  the  mine,  this  is  in  the  nature  of  contributive  negligence,  and 
may  be  proved  in  defense.  The  authorities  do  not  requite  that  plaintiff's 
proof  shall  exclude  that  hypothesis  In  the  first  instance." 

t 

This  is  the  law  of  the  state  where  the  mines  are  situated  and  that 
taw  the  court  should  follow.  The  case  also  confonns,  I  think,  to  the 
trend  of  authority  in  other  states  as  well  as  in  the  British  Empire. 
Where  the  underlying  minerals  are  severed  by  conveyance  from  the 
surface,  the  owner  of  the  latter  has  a  clear  right  to  the  su{^ort  of  the 
surface.  Seitz  v.  Coal  Valley  Coal  Mining  Co.,  149  111.  App.  85; 
Noonan  v.  Pardee,  200  Pa.  474,  50  Atl.  255,  55  L.  R.  A.  410,  86  Am. 
St  Rep.  722;  Donk  Bros.  Coal  &  Cbke  Co.  v.  Novero,  135  111.  App. 
633 ;  Penman  v.  Jones,  256  Pa.  416,  100  Atl.  1043 ;  Jones  v.  Wagner, 
66  Pa.  429,  5  Am.  Rep.  385 ;  Humphries  v.  Brogden,  12  Q.  B.  739, 
64  E.  C.  L.  739,  17  Eng.  Ruling  Cas.  416;  18  Am.  &  Eng,  Ency.  Law, 
§  556;  1  R.  C.  L.  §  34,  p.  395;  Wood,  Nuisances,  194;  3  Lindley, 
Mines  (3d  Ed.)  §§  818,  819;  White,  Mines  &  Mining  Injuries,  §§  212, 
215 ;  Costigan,  Mining  L,aw,  pp.  504-506;  2  Snyder  on  Mines,  §§  1020- 
1025 ;  MacSwinney  on  Mines,  291 ;  Williams  v.  Gibson,  84  Ala.  228, 
4  South.  350,  5  Am.  St.  Rep.  368 ;  Marvin  v.  Brewster  Iron  Min.  Co., 
55  N.  Y.  538,  14  Am.  Rep.  322;  Lord  v.  Carbon  Iron  Mfg.  Co.,  42  N. 
J.  Eq.  157,  6  Atl.  812 ;  Erickson  v.  Michigan  Land  &  Iron  Co.,  50 
Mich.  604,  16  N.  W.  161 ;  Cariin  v.  Chappell,  101  Pa.  348,  47  Am. 
Rep.  722;  Williams  v.  Hay,  120  Pa.  485,  14  Atl.  379,  6  Am.  St.  Rep. 
719. 

Effect  of  Plaintiff's  Mining  Methods. — ^Defendant  in  its  answer  ad- 
mits that  plaintiff  has  suffered  serious  damages  in  its  mining  opera- 
tions, but  alleges  that  this  is  due  to  "its  notoriously  reckless,  unwork- 
manlike, and  unscientific  methods  of  mining,  in  violation  of  well- 
established  mining  practice  and  sound  engineering  judgment."  The 
proof  shows  that  in  some  parts  of  the  mine  the  pillars  are  too  small, 
and  that  shale  has  been  mined  so  as  to  further  weaken  them,  and  that 
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this  has  been  followed  by  injury  in  no  way  caused  by  subsidence. 
In  other  places  this  method  of  mining  has  contributed  to  such  injury. 
In  still  others,  particularly  in  the  western,  southwestern,  and  north- 
western part  of  the  east  portion  of  the  mine  the  injury  is  wholly  due 
to  subsidence.  Plaintifif  started  its  operations  many  years  ago,  when 
the  science  was  not  so  advanced  as  at  present.  It  has  employed 
skilled  workmen,  its  foreman  and  superintendent,  Spurr  and  Moyle, 
being  men  of  exceptional  character  and  experience.  Since  troubles 
from  subsidence  commenced  it  has  employed  as  mining  engineer 
Mr.  Shultz,  most  able  and  well  equipped  for  his  work,  and  who  has 
much  improved  on  the  mining  practice.  I  find  as  a  matter  of  fact 
that  the  injuries  on  the  southwest  entry  and  haulage,  with  the  ex- 
ception of  the  extreme  southerly  ends,  the' Calumet  entry,  and  the 
northwest  part  of  the  east  portion  of  the  mine,  were  due  alone  to 
the  subsidence,  and  that  most  serious  injury  will  follow  the  advanc- 
ing coal  face  to  the  east  and  southeast;  also  that  the  method  of 
plaintiff's  mining  did  not  contribute  to  the  injuries  in  these  parts, 
although  the  contrary  is  true  as  to  the  portion  northwest,  north,  and 
northeast  of  the  main  entry  to  the  mine,  and  that  in  this  region  the 
mining  methods  were  not  such  as  would  at  this  day  be  approved. 

[8]  As  to  the  effect  of  such  negligence  it  is  not  necessary  to  de- 
cide, since  I  find  that  the  continuance  of  coal  mining  will  vitally  in- 
jure territory  in  which  the  mine  practice  is  good  and  sufficient.  How- 
ever, no  charge  of  negligence  is  made  against  defendant,  simply  the 
breach  of  an  absolute  legal  duty.  In  such  a  case  the  only  defense, 
aside  from  laches  or  release  of  such  duty,  or  some  other  defense  not 
alleged  (such  as  estoppel),  is  that  the  subsidence  caused  no  injury. 
Contributory  negligence  (as  the  term  implies)  is  a  defense  only  when 
a  party  omits  something  in  his  operations  which  common  prudence 
requires — &  breach  of  negative  duty.  The  rule  seems  never  to  have 
been  applied  to  cases  of  absolute  duties,  like  the  statutory  obligation 
of  railroads  to  fence  their  right  of  way  against  domestic  animals, 
except  when  the  owner,  seeing  them  on  the  track  before  an  approach- 
ing train,  deliberately  refuses  to  remove  them.  Donovan  v.  Hanni- 
bal, etc.,  R.  Co.,  89  Mo.  147,  1  S.  W.  232 ;  Zimmerman  v.  H.  &  St. 
J.  R.  Co.,  71  Mo.  476.  To  this  extent  only  is  the  rule  of  "the  last 
clear  chance"  applied  to  the  negligent  breach  of  absolute  legal  duty. 
The  inapplicabiHty  of  these  rules  to  the  present  case  seems  obvious. 
In  a  general  sense,  it  is  true,  defendant  may  be  said  to  be  negligent  in 
not  propping  up  its  mine  so  as  to  prevent  subsidence.  Defendant 
might  possibly  leave  pillars  of  coal  sufficient  to  support  the  surface, 
but  I  assume  that  would  be  entirely  impracticable  under  a  prohibitive 
expense. 

I  think  the  objection  or  argument  that  the  law  of  support  applies 
only  to  land  in  its  natural  state,  and  not  to  a  weakened  structure  like 
the  cement  mine,  rendered  more  susceptible  to  injury  by  having  more 
than  half  of  the  rock  removed,  has  no  application  to  the  case.  I  find 
as  a  fact  that  the  injuries  would  have  occurred  even  if  the  mining 
methods  had  been  the  same  as  those  now  in  use,  which  are  above 
criticism.     The  subsidence  was  the  wrongful  cause  of  the  injuries, 
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the  sole  proximate  cause.  The  rule  of  law  held  in  the  Wilms  Case,  94 
111.  464,  34  Am.  Dec.  242,  herein  quoted,  should  be  followed. 

[1]  Is  the  Remedy  at  Law  Adequate. — By  the  Seventh  Amendment 
to  the  Constitution,  the  right  of  jury  trial  in  cases  at  common  law  is 
preserved,  and,  if  the  present  case  should  properly  be  a  legal  one,  de- 
fendant has  a  settled  right  to  a  jury  trial  upon  the  question  whether 
the  conceded  subsidence  actually  causes  injury,  as  well  as  upon  all 
other  facts.  The  same  rule  was  adopted  by  the  Judiciary  Act  of 
1789,  now  found  in  section  723,  R.  S.,  and  section  267  of  the  Judicial 
Code  (Comp.  St.  1916,  §  1244).  Later  legislation  provides  that  a 
suit  brought  in  the  wrong  forum  shall  be  transferred  to  the  proper 
side.  Sections  274a,  b,  c,  Judicial  Code  and  Equity  Rule  22  (198  Fed. 
xxiv,  115  C.  C.  A.  xxiv). 

It  is  the  settled  rule  that  the  remedy  at  law,  to  be  an  adequate 
one,  must  be  as. certain,  prompt,  complete,  and  efficient  to  the  ends 
of  justice  and  its  prompt  administration  as  the  remedy  in  equity. 
Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  1,  114  C,  C.  A.  21,  and 
cases  cited.  This  was  specific  performance  of  a  contract  for  the  de- 
livery of  crude  petroleum  at  the  rate  of  not  more  than  20,000  barrels 
a  day,  and  the  alleged  breach  was  a  refusal  by  the  Central  Company 
to  perform.  An  injunction  was  prayed  to  prevent  violation.  Eq- 
uity jurisdiction  was  sustained,  because  plaintiff  could  not  recover 
all  the  damages  it  might  sustain,  and  because  they  were  impossible 
of  proof,  the  amount  of  oil  which  the  defendant  could  produce  be- 
ing uncertain.  So  in  this  present  case  no  one  can  tell  what  damage 
the  cement  company  may  sustain  by  future  subsidence.  Future 
actions  at  law  would  be  necessary  as  the  injury  progressed.  Recur- 
ring suits  for  damages  would  be  more  vexatious  and  expensive  than 
effective.  United  States  Freehold  Co.  v.  Gallegos,  89  Fed.  769,  32 
C.  C.  A.  470,  where  there  was  a  continuous  diversion  of  water; 
Northern  Pac.  Ry.  Co.  v.  Cunningham  (C.  C.)  103  Fed.  708,  a  con- 
tinuing trespass  by  the  pasturing  of  sheep.  One  person  cannot  be 
pennitted  to  continuously  damage  another  and  compel  the  owner  to 
accq>t  money  in  satisfaction.  "The  rule  applies  with  special  force 
when  the  threatened  trespass  would  result  in  depriving  the  com- 
plainant of  the  enjo)Tnent  of  a  property  right."  West  Virginia  Pulp 
&  Paper  Co.  v.  Cheat  Mountain  Club,  212  Fed.  373,  129  C.  C.  A.  49. 
The  removal  of  granite  from  a  quarry  was  restrained  pending  a 
decision  by  the  land  department,  for  the  reason  that  the  injury  might 
be  irreparable.  Northern  Pac.  Ry.  Co.  v.  Soderburg  (C.  C.)  86  Fed. 
51 ;  Wallula  Pac.  Ry.  Co.  v.  Portland  &  S.  Ry.  Co.  (C.  C.)  154  Fed. 
902.  In  the  present  case  the  testimony  establishes  the  fact  that  the  in- 
jury already  sustained  and  to  result  from  continued  coal  mining  is 
an  irreparable  one. 

A  decision  relied  on  by  defendant  is  Berkey  v.  Berwind- White 
Coal  Mining  Co.,  220  Pa.  65,  69  Atl.  329,  16  L.  R.  A.  (N.  S.)  851. 
A  conveyance  had  been  made  of  a  coal  stratum,  with  the  right  to 
mine  and  remove  it.  An  injunction  was  sought  to  restrain  the  coal 
owner  from  so  mining  as  to  subside  the  surface.  The  jurisdiction 
was  denied  on  the  ground  that  the  anticipated  injury  was  not  ir- 
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reparable.  The  court  said  that  if  the  act  to  be  committed  was  in 
the  nature  of  a  trespass,  or  tort,  or  nuisance,  which  by  reason  of  the 
persistency  with  which  it  is  repeated  threatens  to  become  perma- 
nent, courts  of  equity  will  interfere  by  injunction;  citing  Pennsyl- 
vania cases.    Then  the  court  continues : 

"The  present  case  does  not  come  within  the  reason  or  spirit  of  the  rule  an- 
Donnced  In  these  cases.  Under  the  facta  of  the  ease  at  bar  it  cannot  be  suc- 
cessfully contended  that  the  ln.1ury  is  irreparable,  at  least  in  the  sense  that  It 
cannot  be  adequately  compensated  in  damages ;  and  certainly  the  mining  aUd 
removing  of  coal  by  the  party  who  owns  it  and  has  the  right  to  remove  it,  and 
whose  operations  are  conducted  by  the  most  approved  methods  known  in 
mining  operations,  cannot  be  said  to  be  a  trespass,  or  tort,  or  nuisance,  wltliin 
the  meaning  of  the  rule  of  the  above-cited  coses  in  which  equitable  relief  has 
been  granted.  In  the  above  cases  the  respondents  were  trespassers,  without 
any  right  of  property  In  the  thing  injured,  while  in  the  present  case  app^- 
lants  are  the  owners  or  lessees  of  the  coal  with  the  right  to  remo>ve  It." 

"It  is  often  difficult  to  determine  whether  the  remedy  at  law  is  adequate,  and. 
in  passing  ux>on  this  question  equity  Jurisdiction  has  been  extended  from  time 
to  time  by  our  courta .  A  court  of  equity,  in  passing  upon  the  question  whetner 
the  remedy  at  law  ia  adequate,  should  have  due  regard  to  the  situation  of 
the  parties.    The  case  at  bar  Is  an  illustratton.    The  appellee  sold  and  con- 
veyed all  of  his  coal  to  one  of  the  appellants,  which  leased  it  to  the  other,  and 
has  been  paid  the  consideration  In  fuU.    By  his  express  covenant  the  mining 
company  la  ^ven  the  right  to  mine  and  remove  all  the  coal,  so  that  when,  in 
the  prosecution  of  its  mining  operations,  it  undertakes  to  mine  and  remove 
the  entire  stratum,  it  is  only  doing  what  the  appellee,  in  the  express  language 
of  his  covenants,  said  could  be  done.    A  rule  of  law,  as  old  as  the  common- 
wealth, comes  to  his  aid  by  diarging  upon  the  underlying  mineral  estate  tbe 
servitude  of  surface  support,  in  the  absence  of  the  waiver  of  tills  right  in  the 
grant.    The  law  has  thus  done  for  him  what  he  has  not  done  for  himself.    Of 
course,  he  Is  entitled  to  have  his  rights  protected,  no  matter  how  they  arise; 
but  his  vendee  and  its  lessee,  the  appellants  here,  on  the  other  hand,  must  also 
he  protected  In  the  enJoymMit  of  the  rights  acquired  under  the  deed  of  convey- 
ance.   This  was  the  situation  of  tbe  parties  at  the  time  of  the  filing  of  tbe 
present  bill.    The  appellants  have  the  title  to  all  the  coal,  with  the  right  to 
mine  and  remove  it      The  appellee,  under  the  rule  of  law  above  referred  to, 
had  no  title  to  the  coal  or  any  part  of  it,  but  only  the  right  to  have  his  surface 
sufllciently  supported.    In  a  sense,  both  parties  are  standing  upon  their  legal 
rights.    It  was  not  for  the  appellee  to  soy  how  much  coal  should  be  mined  and 
removed,  because  the  coal  did  not  belong  to  him.      He  can  insist  ui>on  bis 
right  to  have  the  surface  reasonably  supported,  and  if  this  is  not  done,  ana 
injury  results  by  failure  in  this  respect,  he  can  recover  damages  to  the  full 
extent  of  the  Injury  done.    None  of  our  cases  have  gone  further  than  this  up 
to  the  present  time.    We  are  now  asked  to  take  a  step  in  advance  by  recogniz- 
ing the  right  of  the  owner  of  the  surface  to  proceed  In  a  court  of  equity   to 
restrain  the  owner  of  the  coal  from  mining  and  removing  it  in  sudi  a  manner 
as  may  cause  subsidence  or  breaking  of  the  surface.    In  other  words  tne 
court  is  asked  to  restrain  a  mining  company  from  mining  Its  own  coal  be- 
cause it  may  reasonably  be  anticipated  that  the  removing  of  the  coal  will  cause 
a  subsidence  or  breaking  In  the  surface.    Such  a  remedy  would  be  a  proper 
one  if  the  facts  of  a  particular  case  warranted  such  Intervention.     If  tne 
threatened  injury  is  of  an  irreparable  character,  which  could  not  be  com- 
pensated in  damages  by  an  action  at  law;   or  if  buildings  or  other  permanent 
improvements  would  be  endangered ;   or  if  overlying  strata  of  coal,  or  otber' 
mineral  estate,  would  be  seriously  and  permanently  disturbed  or  displaced 
by  the  mining  of  all  the  coal — it  is  clear  equity  would  In  proper  case  Intervene 
to  restrain  such  acts,  even  before  the  injury  had  been  done.    But  none  of  thesie 
conditions  are  shown  to  exist  in  the  present  case.    The  coal  has  already  been 
mined  from  the  lower  and  more  level  parts  of  the  tract,  and  the  coal  yet  to 
be  mined  Is  overlaid  with  a  billy  surface  famishing  a  covering  from  200  to 
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250  feet  ttal(^.  The  vein  of  oopl  raries  from  3  feet  6  inches  to  4  feet  In 
thickness,  and  the  evld«ice  produced  at  the  hearing,  as  well  as  the  experience 
ot  all  those  familiar  with  mining  operations,  shows  that  very  little,  If  any, 
damage  will  be  done  that  part  of  the  surface  by  mining  and  removing  the 
coal.  The  loss  of  springs  of  water  Is  principally  relied  on  by  complainant 
to  show  damage  to  tals  surface,  but  the  evidence  Is  not  suiUdent,  in  oui 
opinion,  to  establish  the  fact  that  the  springs  were  affected  by  failure  to 
furnish  surface  support  Springs  of  water  are  frequently  affected  by  the 
oilnlng  of  coal  even  when  the  surface  is  properly  supported,  and  under  the 
facts  of  the  present  case  the  weight  ot  the  evidence  would  seem  to  show  that 
failure  to  provide  surface  support  was  not  the  cause  of  the  springs  drying 
up.  As  to  the  buildings,  the  evidence  la  clear  that  the  coal  has  not  been 
mined  from  under  the  same,  and  therefore  It  cannot  be  said  that  any  damage 
has  been  done  to  them  from  this  cause.  If  at  any  time  the  app^lants  should 
undertake  to  mine  the  coal  from  under  the  buildings  or  other  permanent  im- 
provements in  the  tract,  the  owner  could  prevent  the  same  by  injunction. 
The  appellants  deny  that  they  have  mined  the  coal  from  under  the  buildings, 
and  aver  that  it  Is  not  their  intention  to  do  so,  and  under  these  facts  a  case 
for  equitable  relief  is  not  made  out  in  this  respect" 

It  seems  to  me  that  the  foregoing  discussion  clearly  shows  that  in 
case  of  irreparable  injury  equity  has  jurisdiction.  Other  cases  sus- 
taining the  jurisdiction  are  El  Doro  Oil  Co.  v.  United  States,  229 
Fed.  946,  144  C.  C.  A.  228;  Archer  v.  Greenville  Gravel  Co.,  233 
U.  S.  60,  34  Sup.  Ct.  567.  58  h.  Ed.  850;  Big  Six  Development  Co. 
V.  Mitchell,  138  Fed.  279,  70  C.  C.  A.  569,  1  L.  R.  A.  (N.  S.)  332; 
Eastern  Oregon  Land  Co.  v.  Willow  River  L.  &  T.  Co.,  201  Fed. 
203,  119  C.  C.  A.  437;  Oolagah  Coal  Co.  v.  McCaleb,  68  Fed.  86, 
15  C.  C.  A.  270;  United  States  v.  Midway  &  N.  Oil  Co.  (D.  C.) 
232  Fed.  619,  624;  Peck  v.  Ayres  &  Lord  Tie  Co.,  116  Fed.  275,  S3 
C.  C.  A.  551 ;  Lembeck  v.  Nye,  47  Ohio  St.  336,  24  N.  E.  686.  8 
L.  R.  A.  578,  21  Am.  .St.  Rep.  828. 

Manifestly  an  injunction  of  such  grave  import  as  that  here  sought 
should  not  be  granted  except  in  a  clear  case.  Lloyd  v.  Catlin  Coal 
Co.,  210  111.  460,  71  N.  E.  335.  But  when  it  is  dear  that  subsidence 
will  seriously  impair  the  mining  use,  the  injury  is  irreparable,  and 
should  be  restrained.  Bibby  v.  Bunch,  176  Ala.  585,  58  So.  916, 
Ann.  Cas.  1918, . 

[10]  Rule  as  to  Balancing  Injuvy. — ^Defendant  relies  on  the  rule 
sometimes  applied  that  courts  will  refuse  an  injunction  when  it  will 
damage  defendant  more  than  it  will  benefit  plaintiff,  or  more  than 
plaintiff  would  be  injured  by  its  refusal.  The  principle  is  often  ap- 
plied in  applications  for  temporary  injunctions  in  suits  to  enjoin  and 
account,  especially  where  the  right  is  in  some  doubt  Where  the  right 
and  its  breach  are  clear,  the  principle  of  balancing  injuries  does  not 
apply.  Loomis  v.  ColUns,  272  111.  221,  111  N.  E.  999;  Wente  v. 
Commonwealth  Fuel  Co..  232  111.  526.  532,  83  N.  E.  1049.  The  rule 
is  sometimes  applied,  also,  when  the  benefit  to  plaintiff  would  be 
small  and  defendant's  injury  great.  St.  Louis  Union  Trust  Co.  v. 
Galloway  Coal  Co.  (C.  C.)  193  Fed.  106,  120;  Stewart  Wire  Co.  v. 
Lehigh  Coal  &  Nav.  Co.,  203  Pa.  474,  53  Atl.  352.  And  in  all  cases, 
of  course,  the  court  will  consider  the  comparative  injury  to  the  par- 
ties. Loomis  V.  Collins,  272  111.  221,  235,  111  N.  E.  999.  Other  de- 
cisions illustrating  the  rule  are  Walters  v.  McElroy,  151  Pa.  549,  25 
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Atl.  125;  Sullivan  v.  Jones  &  Laughlio  Steel  Co.,  208  Pa.  540,  57 
Atl.  1065,  66  L.  R.  A.  712;  Harrington  v.  McCarthy,  169  Mass.  492, 
48  N.  E.  278,  61  Am.  St.  Rep.  298;  Hodgkins  v.  Farrington,  150 
Mass.  19,  22  N.  E.  73,  5  L.  R.  A.  209,  15  Am.  St.  Rep.  168;  and 
Kershishian  v.  Johnson,  2ld  Mass.  135,  %  N.  E.  56,  36  L.  R.  A.  (N. 
S.)  402. 

The  result  of  this  suit  may  invMve  the  abandonment  of  a  val- 
uable business  on  either  side.  Defendant  will  apparently  be  obliged 
to  cease  mining  for  many  years  if  the  decree  goes  against  it.  So, 
if  there  is  no  remedy  by  injunction,  plaintiff  may  be  compelled  to 
cease  mining  forever  in  all  parts  of  its  territory  north  of  the  Vermil- 
lion river.  That  plaintiff  is  doing  only  what  it  is  absolutely  author- 
ized by  law  to  do  cannot  be  denied.  In  a  sense,  also,  defendant  is 
proceeding  lawfully.  Its  mining  methods  are  correct  and  careful, 
and  the  deeds  expressly  authorize  it  to  mine  the  coal  if  it  can  do  so 
without  injury  to  what  lies  above.  This  distinction,  I  think,  makes 
the  measure  of  the  rights  of  the  parties.  It  cannot  so  mine  without 
letting  down  the  earth  above,  and  most  seriously  injuring  the  cement 
mine.  In  other  words,  plaintiff  is  acting  strictly  within  its  rights, 
while  defendant,  although  doing  the  best  it  can,  is  unlawfully  injuring^ 
the  plaintiff  in  such  a  way  as  to  preclude  the  probability  of  the  fu- 
ture damage  being  capable  of  measurfement.  By  analogy  fo  the  equi- 
table maxim  that  where  the  equities  are  equal  the  law  prevails,  it 
may  be  said,  in  a  general  way,  that  while  the  right  to  injunction  is 
not  absolute,  but  in  a  sense  discretionary,  and  whatever  the  decree 
the  loser  is  bound  to  be  greatly  injured,  perhaps  equally  injured,  yet 
where  plaintiff  is  strictly  within  its  right,  but  defendant  is  not,  equity 
should  give  effect  to  defendant's  breach  of  plaintiff's  legal  right  by 
letting  down  the  rock  ledge,  and  restrain  such  breach  until  the  coal 
mining  can  proceed  without  injury. 

[11]  When  each  party  is  pursuing  his  own  right,  and  collision  re- 
sults, the  one  without  legal  culpability  of  any  kind  must  prevail,  if 
the  other  occupies  legally  indefensible  ground. 

The  form  of  decree  submitted  by  plaintiff's  counsel  contains  some 
provisions  not  here  discussed,  and  is  therefore  appended. 

Decree. — This  cause  came  on  to  be  heard  by  the  court  at  this  term 
upon  the  pleadings  and  the  evidence,  oral  and  documentary,  offered 
in  open  court,  and  was  argued  by  counsel,  and  thereupon,  and  upon 
consideration  thereof,  it  was  ordered,  adjudged  and  decreed  as  fol- 
lows: 

1.  That  the  complainant  is  a  corporation  organized  under  the  laws 
of  the  state  of  Illinois  and  a  citizen  of  that  state ;  that  the  defendant 
is  a  corporation  organized  under  the  laws  of  the  state  of  Wisconsin 
and  a  citizen  of  that  state;  that  the  amount  in  controversy  in  this 
case,  exclusive  of  interest  and  costs,  exceeds  the  sum  and  value  of 
$3,000,  and  that  this  court  has  jurisdiction  of  the  cause. 

2.  That  the  complainant  is  the  owner  in  fee  of  the  property  re- 
ferred to  in  the  bill,  and  more  particularly  described  in  Exhibit  A 
thereof,  as  follows:  *  *  *  j  and  that  the  source  and  date  of  its 
title  thereto  and  of  the  interest  of  the  defendant  therein  are  correct- 
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!y  stated  in  said  Exhibit  A;  that  the  defendant  owns  the  coal  lo- 
cated in  said  premises,  and  laiown  as  geological  seams  Nos.  7,  5,  and 
2,  and  also  known  as  the  first,  second,  and  diird  veins,  and  is  entitled 
to  mine  and  remove  said  coal  only  to  the  extent  that  this  can  be  done 
without  impairing  the  natural  support  wfiich  the  coal  in  each  of  said 
veins  furnished  for  complainant's  property  located  above  the  same, 
and  without  causing  the  said  property  of  complainant  to  subside; 
that  the  defendant  has  no  right  to  impair  the  support  furnished  to 
the  complainant  by  the  said  coal  whidi  the  defendant  owns,  or  to 
conduct  any  mining  or  other  operations  in  either  vein  which  will  im- 
pair said  support  or  cause  the  property  of  the  complainant  to  sub- 
side; that  no  written  agreement  between  the  parties  hereto  or  con- 
tained in  any  of  the  contracts  or  deeds  in  the  chain  of  title  of  either 
party  to  any  part  of  said  property  gave  to  the  defendant  the  right 
to  impair  the  natural  support  of  the  complainant's  property,  or  to 
cause  or  to  allow  the  property  of  the  complainant,  or  any  part  there- 
of, to  subside  by  reason  of  any  operation  of  the  defendant  in  con- 
nection with  the  mining  of  its  said  coal ;  that  the  defendant  has  the 
right  to  remove  only  so  much  of  said  coal  as  can  be  removed  and 
leave  complete  and  adequate  support  for  the  complainant's  property, 
and  such  support  as  will  prevent  any  subsidence  of  the  complainant's 
property  by  reason  of  the  defendant's  mining  operations;  and  that 
no  agreement,  oral  or  written,  was  made  between  the  parties  which 
gave  to  the  defendant  any  other  or  greater  right. 

3.  That  the  facts  with  reference  to  the  character,  value,  and  ex- 
tent of  the  complainant's  machinery,  plant,  outfit,  and  improvements 
upon  said  property,  the  extent  and  nature  of  its  business,  the  char- 
acter and  value  of  its  property  for  the  purpose  of  conducting  the 
manufacture  of  cement,  the  extent  and  nature  of  its  mining  opera- 
tions, the  necessary  connection  between  its  manufacturing  plant  and 
its  cement  mine,  the  value  of  the  land  for  the  purpose  of  such  man- 
ufacture, and  the  consequences  of  any  injury,  either  to  the  plant  or 
to  the  mine  caused  by  a  subsidence  of  any  part  of  the  property,  are 
correctly  stated  in  the  bill. 

4.  That  the  defendant  has  for  some  years  been  engaged  in  mining 
the  coal  in  geological  seam  No.  2  (known  also  as  the  third  vein), 
under  a  portion  of  the  complainant's  property,  and  in  doing  so  has  ex- 
tracted all  of  the  coal  and  a  portion  of  the  rock  and  other  material 
above  and  below  the  coal  in  that  vein,  but  has  not  supported  the 
roof  of  the  defendant's  mine,  or  the  complainant's  property  situ- 
ated above  said  mine,  nor  prevented  the  subsidence  of  the  complain- 
ant's property  caused  by  the  removal  of  said  coal  and  other  materials, 
either  by  the  building  of  walls  which  gave  such  support  or  otherwise, 
but,  on  the  contrary,  has  caused  the  property  of  the  complainant  to 
subside.  During  the  trial  of  the  case  it  was  conceded  on  behalf  of 
the  defendant  that  its  mining  operations  have  caused  such  subsidence 
of  some  parts  of  the  complainant's  property  to  the  extent  ,of  at  least 
20  inches. 

5.  That  the  subsidence  of  the  complainant's  property  so  caused  by 
the  defendant's  mining  operations,  and  the  withdrawal  of  the  natural 
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support  furnished  to  the  complainant's  property  by  the  s^d  coal,  ex- 
tends continuously  into  the  complainant's  property  as  the  mining  op- 
erations of  the  defendant  continue,  isv  uneven  and  unequal  in  its  ac- 
tion and  effect;  that  it  has  caused,  continues  and  will  continue  to 
cause,  the  roof,  floor,  and  pillars  in  the  complainant's  said  mine  to 
crack,  seams  in  the  floor,  roof  and  pillars  to  open,  the  roof  of  the 
rooms  and  passageways,  from  which  limestone  is  being  extracted  in 
the  complainant's  said  mine,  to  fall,  and  to  place  in  great  danger  not 
only  the  lives  of  the  complainant's  workmen  and  its  mining  machinery 
used  in  ccmducting  its  business,  but  also  the  mine  structure  itself; 
that  the  effect  of  this  subsidence  will,  if  continued,  riot  only  greatly 
increase  the  expense  of  continuing  the  complainant's  business,  and  re- 
duce the  amount  of  limestone  and  other  materials  which  it  could 
otherwise  reasonably  obtain  from  its  said  mine,  but  will  destroy  the 
ability  of  the  complainant  to  obtain  from  the  mine  a  large  amount 
of  limestone  and  cement  material  which  otherwise  could  be  obtained, 
and  will  practically  wreck  a  large  and  valuable  portion  of  the  com- 
plainant's property  and  greatly  depreciate  it  in  value;  that  such 
subsidence,  if  continued,  will  also  greatly  endanger  complainant's  man- 
ufacturing plant  located  upon  its  said  property,  for  the  safe  and 
successful  operaticm  of  which  it  is  necessary  diat  there  be  no  dis- 
turbance of  the  soil  underneath  the  foundations  of  the  plant  or  any 
change  in  the  level  of  the  foundations  thereof. 

6.  That  the  effect  of  this  subsidence  of  the  complainant's  property 
thus  caused  by  the  defoidant's  mining  operations  has  been  and  will 
continue  to  be  injurious  to  the  complainant,  entailing  upon  it  a  very 
serious  loss  and  the  hazard  of  the  destruction  of  its  business  and  of 
the  most  valuable  element  of  value  in  its  property ;  but  that  it  is  im- 
possible accurately  to  ascertain  from  time  to  time  the  exact  amount 
of  the  damage  so  suffered,  or  for  the  complainant  to  enforce  any 
remedy  at  law  which  will  be  adequate  for  the  protection  of  its  rights 
and  interests  as  against  the  wrongful  act  of  the  defendant  in  causing 
the  property  of  the  complainant  so  to  subside,  and  that  the  only  rem- 
edy in  any  way  adequate  for  the  enforcement  and  protection  of  the 
complainant's  rights  is  by  an  injunction  as  granted  by  this  decree. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  defendant, 
its  agents,  servants,  and  attorneys,  be,  and  they  are  hereby  perpet- 
ually enjoined  from  continuing  to  mine  the  coal  or  other  materials 
underlying  any  part  of  the  complainant's  property  described  in  the 
bill  in  such  a  manner  as  to  cause  or  allow  any  part  of  the  said  prop- 
erty of  the  complainant  to  subside  by  reason  of  the  withdrawal  of 
the  coal,  and  also  from  extracting  said  coal  and  other  material  with- 
out leaving  and  providing  adequate  support  which  will  at  all  times 
prevent  the  soil  and  property  of  the  complainant  above  said  coal  from 
subsiding,  and  also  from  impairing  the  natural  support  which  said 
coal  furnishes  to  the  said  land  and  property  of  the  complainant. 

It  is  further  ordered,  adjudged,  and  decreed  that  a  writ  of  injunc- 
tion issue  restraining  the  defendant  as  herein  provided,  and  that  the 
complainant  recover  its  costs  against  the  defendant,  to  be  taxed  by 
the  clerk,  and  that  execution  issue  therefor  in  the  usual  manner. 
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ST.  LOUIS-SAN  FRANCISCO  BT.  CO.  r.  McELVAIN. 

(District  Court,  B.  D.  MUaonrL    Jane  28,  1918.) 

No.  4858. 

1.  COTTKTS  «S>264(1>— nJUBISDIOTION  OF  FEDEKAL  CptrKTS — ^ANCILI.ABT  SHITB. 

A  federal  court  has  jurlsdlctioii,  regardlees  ot  dtlzenabip  of  parties  or 
amount  Involved,  of  an  ancillary  suit  to  prevent  relitigation  In  other 
courts  of  lasnes  It  has  heard  and  determined  In  the  original  suit,  and  to 
protect  the  titles  and  rights  of  purchasers  under  Its  decree. 

2.  CousTB  «=s>2G4(l) — jTTBisDionon — ANCIIXA.BT  SUIT — Bntobceicent  of  De- 


A  dependent  suit  may  be  maintained  by  a  party  to  the  original  suit,  or 
by  one  who  claims  under  the  adjudication  and  decree  therein,  against 
one  who  assails  that  adjudication  or  decree  In  a  subsequeat  suit  In  a 
court  without  appellate  Jurisdiction,  on  the  ground  that  it  is  illegal  or 
ineffectual,  although  the  latter  was  not  a  iwrty  to  the  original  suit,  the 
adjudication,  or  decree. 

31  Judgment  «=>672 — Persons  Concluded— Ceeditobs'  Suit. 

A  general  creditor,  who  proves  bis  claim  under  an  Interlocutory  decree 
in  a  suit  brought  by  another  general  creditor  in  behalf  of  all,  becomes  a 
partT,  and  is  bpund  by  the  final  decree  therein. 

4.  MoBTOAOEs  €=s>532 — FosBCiiOdUBE  Saxx — Trru:  and  Rights  of  Pubohaseb. 

A  foreclosure  sale  of  the  property  of  a  mortgagor,  in  a  suit  by  the 
mortgagee  against  the  morigagor,  to  which  his  unsecured  creditors  are 
not  parties,  by  name  or  by  service  of  process  upon  them,  conveys  the  prop- 
erty mortgaged  to  the  purchaser  free  from  all  claims  of  sudi  creditors, 
either  against  the  property  or  against  the  person  of  the  purchaser. 

5.  Judgment  €=>678(5) — Persons  Concluded — Unsecured  Creditors. 

Unsecured  creditors  of  a  mortgagor  are  represented  in  a  suit  for  fore- 
closure by  their  debtor,  the  mortgagor,  and  a  decree  and  sale  whitii  bans 
the  mortgagor,  in  the  absence  of  fraud,  bars  them. 

ft.  CouBTS  €=»508(1) — Federal  Courts — Injunction  Against  Pboceedinos  in 
State  Coubt. 

Where  a  federal  court  first  obtains  Jurisdiction  of  the  subject-matter  in 
controversy.  It  may  enjoin  all  proceedings  in  a  state  court,  commenced 
afterward,  which  would  have  the  effect  of  defeating  or  impairing  its 
Jurisdiction,  or  the  lawful  effect  of  Its  orders  or  decrees,  or  titles  which 
it  has  made  in  ibe  exercise  of  that  Jurisdiction. 

7.  Courts  «=s»g06(l) — Federal  Courts — Injunction  Against  Pboceedinos  in 

State  Coubt. 

It  is  no  defense  to  a  dependent  injunction  suit  to  prevent  the  nulllflca- 
tion  or  impairment  of  the  Jnst  legal  effect  of  the  adjudication,  decree,  or 
sale  made  by  order  of  a  federal  court,  or  the  title  to  property  granted 
thereunder,  that  the  defendant  proposes  to  do  so  by  means  of  a  subse- 
quent action  at  law  and  the  trial  by  a  Jury  of  the  issues  already  ad- 
judged by  such  court. 

8.  Rahsoads   4=>195(2) — ^Mortoaoe    Foreclosures — Sale   to    Reoroanizkd 

Company — Rights  or  Unsecured  Crgditobs. 

There  is  no  moral  turpitude  nor  illegality  in  an  agreement  between 
bondb(dders,  secured  by  mortgagee,  stockholders,  and  the  unsecured 
creditors  of  an  insolvent  railroad  company  that  there  shall  be  a  fore- 
closure and  sale  of  the  mortgaged  property  to  a  new  corporation,  in  whicli 
all  the  members  of  the  three  classes  shall  be  permitted,  at  the  option  of 
each,  to  receive  bonds  or  stock  in  substantial  proportion  to  the  respective 
ranks  and  equities  of  the  classes. 

^sFof  other  caacs  ne  nuua  topic  *  KBT-NUMBBR  In  aU  K«y-Nambered  Digests  &  IndexM 
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9.  CouBTs  €=>262(2) — EVjaiTT  Jurisdictiok — "Adequate  Remedy  at  Law." 
The  "adequate  remedy  at  law,"  which  will  prevent  the  maintenance  of  a 
suit  In  equity  in  a  federal  court,  Is  a  remedy  as  practicable  and  efficient 
to  the  ends  of  Justice  and  Its  prompt  administration  as  the  remedy  In 
equity,  and  which  would  prevwit  a  suit  In  equity  In  a  federal  court. 

[Ed.  Note. — For  other  definitions,  see  Wiords  and  Phrases,  First  and 
Second  Series,  Adequate  Remedy.] 

In  Equity.  Suit  by  the  St.  Louis-San  Francisco  Railway  Company 
against  J.  M.  McElvain.  On  motion  for  preliminary  injunction. 
Granted. 

Cravath  &  Henderson,  of  New  York  City,  and  William  F.  Evans, 
of  St.  Louis,  Mo.  (Robert  T.  Swaine,  of  New  York  City,  of  counsel), 
for  complainant.      / 

C.  G.  Shepard,  R.  L.  Ward,  and  Everett  Reeves,  all  of  Caruthers- 
ville.  Mo.,  for  defendant. 

SANBORN,  Circuit  Judge.  This  is  an  application  for  a  prelim- 
inary injunction  to  prevent  J.  M.  McElvain  from  further  prosecuting 
an  action  he  has  brought  in  the  circuit  court  of  Pemiscot  county,  Mo., 
against  the  complainant,  St.  Louis-San  Francisco  Railway  Company, 
a  corporation,  and  the  purchaser  at  the  foreclosure  sale  imder  the  final 
decree  of  this  court  in  North  American  Co.  v.  St.  Louis  &  San  Fran- 
cisco Railroad  Co.  (in  Equity,  No.  4174,  Consolidated  Cause  Final)  246 
Fed.  260,  and  other  cases,  of  all  the  property  of  that  railroad  company. 
McElvain's  alleged  cause  of  action  is  that  the  railroad  company  was 
indebted  to  him  before  the  receivers  of  its  property  were  appointed  on 
May  27,  1913 ;  that  the  final  decree  of  foreclosure  of  the  mortgages 
on  its  property  and  the  sale  thereof  under  that  decree  were  made  un- 
der a  pre-conceived  plan  and  agreement  of  the  bondholders  and  stock- 
holders of  that  corporation,  whereby  for  their  stock  those  stockhold- 
ers received  stock  and  bonds  of  the  railway  company  which  in  effect 
bought  at  the  sale  under  the  decree  and  now  holds  the  property  of  the 
railroad  company.  In  its  complaint  the  complainant  has  alleged  the 
pertinent  proceedings  in  the  consolidated  cause  and  in  its  constituent 
causes,  and  the  nature  o&  McElvain's  _  action,  includitig  these  facts : 

The  receivers  of  all  the  property  of  the  railroad  company  were  ap- 
pointed on  a  general  creditor's  administrative  bill  in  May,  1913,  for' 
the  benefit  of  all  the  creditors  of  that  corporation  as  their  respective 
interests  might  appear.  The  bill  in  that  suit  was  a  class  bill,  brought 
by  North  American  Company,  a  general  creditor  secured  by  none  of 
the  mortgages  that  have  been  foreclosed,  a  creditor  of  the  same  class 
as  McElvain,  for  the  benefit  of  itself  and  all  others  of  that  class.  On 
April  3,  1914,  Rail  Joint  Company,  a  corporation,  and  an  unsecured 
creditor  of  the  railroad  company,  filed  its  complaint  in  this  court 
against  the  railroad  company  in  behalf  of  itself  and  all  other  creditors 
of  that  company,  alleged  the  insolvency  of  the  railroad  company,  and 
prayed  for  the  appointment  of  receivers  of  its  proprty,  the  administra- 
tion thereof,  and  the  enforcement  of  the  liens,  rights,  and  claims  of  aJJ 
its  creditors.    The  railroad  company  answered,  and  on  the  complaint 
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and  answer  this  suit  was,  by  order  of  this  court,  made  on  April  3,  1914, 
consolidated  with  the  suit  of  the  North  American  Company,  and  the 
appointments  of  receivers  and  all  other  orders  in  that  suit  were  ex- 
tended over  the  second  suit  and  the  consolidated  cause,  and  the  latter 
cause  was  named  "North  American  Co.,  Complainant,  v.  St.  Louis  & 
San  Francisco  Railroad  Co.,  Defendant,  in  Equity,  No.  4174,  Con- 
solidated Cause."  On  May  29,  1914,  this  court  rendered  an  interloc- 
utory decree  in  this  consolidated  cause  No.  4174,  to  the  effect  that  all 
the  property  of  the  railroad  company  was  thereby  sequestered  and 
set  apart  to  pay  the  debts  and  obligations  of  or  against  the  railway 
company,  that  all  the  holders  of  claims  or  demands  against  the  rail- 
road company,  and  all  persons  who  claimed  any  interest  in  or  lien  upon 
any  of  the  funds  or  property  in  the  hands  of  the  receivers  as  creditors 
of  the  railroad  company,  should  file  verified  statements  of  their  claims 
with  the  special  master,  Hon.  Thomas  T.  Fauntleroy,  at  St.  Louis,  Mo., 
on  or  before  October  1,  1914,  and  that  each  of  them  who  failed  so  to 
do  should  thereby  be  barred  from  any  share  in  the  distribution  of  any 
of  said  funds  or  property,  or  the  proceeds  thereof.  McElvain  filed 
his  claim  against  the  railroad  company  with  the  master  under  this  in- 
terlocutory decree,  and  it  was  allowed  by  the  master  and  this  court 
as  a  general  unsecured  creditor's  claim. 

On  May  22,  1914,  the  trustees  under  the  general  lien  mortgage  of 
the  railroad  company,  dated  August  27,  1907,  filed  their  complaint  in 
this  court  against  the  railroad  company  for  the  administration  of  the 
trusts  created  by  that  mortgage,  its  foreclosure,  the  appointment  of 
receivers,  and  a  sale  of  the  property  of  the  mortgagor  covered  by  it 
to  satisfy  the  debt  which  it  secured.  On  July  9, 1914,  the  trustee  of  the 
refunding  mortgage  of  the  railroad  company,  dated  June  20,  1901, 
filed  its  complaint  in  this  court  against  the  railroad  company  for  the 
foreclosure  of  that  mortgage,  the  appointment  of  receivers,  and  the 
sale  of  the  property  of  the  railroad  company  to  satisfy  the  debt  secured 
by  that  incumbrance.  By  an  order  of  this  court  made  on  January  21, 
1916,  and  by  prior  orders,  all  the  suits  hereinbefore  mentioned  were 
ccmsolidated  into  the  suit  entitled  "North  American  Co.,  Complainant, 
V.  St.  Louis  &  San  Francisco  Railroad  Co.,  Defendant,  in  Equity,  No. 
4174,  Consolidated  Cause,  Final,"  and  the  final  decree  was  rendered 
in  this  consolidated  cause,  and  also  in  each  of  the  cases  brought  by 
North  American  Company,  Rail  Joint  Company,  the  trustees  under 
the  general  lien  mortgage,  and  the  trustee  under  the  refunding  mort- 
gage, respectively. 

That  decree  adjudged  the  respective  rights  of  all  the  creditors  of 
the  railroad  company  in  the  mortgaged  property  and  in  the  property 
free  from  mortgages,  and  in  the  distribution  of  the  proceeds  thereof, 
excepting  only  such  rights  and  claims  as  by  the  decree  were  expreaa- 
ly  reserved  for  the  exclusive  subsequent  determination  of  this  court. 
It  adjudged  the  foreclosure  of  each  of  the  mortgages,  the  sale  of  all 
the  property  of  the  railroad  company,  the  application  of  the  proceeds 
of  its  mortgaged  property  to  the  payment  of  the  debts  secured  there- 
on and  to  the  pajrment  of  the  claims  prior  in  right  or  superior  in  equity 
to  those  of  the  bondholders,  and  the  application  of  the, proceeds  of 
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the  sale  of  the  property  that  was  free  from  mortgages  to  the  payment 
of  the  creditors  who  had  established  their  claims  under  the  interlocu- 
tory decree  according  to  their  respective  equities.  Practically  all  the 
available  property  of  the  railroad  company  was  covered  by  the  mort- 
gages, and  the  iinal  decree  rendered  on  March  31,  1916,  provided  that 
after  the  sale  under  the  decree  and  the  confirmation  thereof  the  mas- 
ter should  convey  all  the  property  to  the  purchaser,  and  that  after  such 
conveyance  the  purchaser  should  hold,  possess,  and  enjoy  that  prop- 
erty free  from  the  liens  of  the  mortgages  mentioned,  and  free  from 
all  claims,  rights,  interests,  or  equities  of  redemption  of  the  railroad 
company,  of  its  creditors  and  stockholders,  and  of  all  persons  claiming 
through  or  under  them. 

The  decree,  however,  in  effect  provided  that,  if  the  sale  should  be 
made  to  any  purchaser  for  the  benefit  of  any  corporation  organized, 
or  to  be  organized,  pursuant  to  any  plan  or  agreement  whereby  an.y 
stockholder  or  stockholders  of  the  railroad  company  should  receive 
any  stock,  bonds,  or  other  beneficial  interest  in  such  corporation  on  ac- 
count of  their  stock  in  the  railroad  company,  the  sale  would  not  be 
confirmed,  unless  there  had  been  made  to  creditors  of  the  railroad  com- 
pany who  had  presented  their  claims  to  the  master  or  the  court,  in  ac- 
cordance with  the  orders  of  this  court,  a  fair  and  timely  offer  of  par- 
ticipation in  such  corporation  through  stocks,  bonds,  or  otherwise. 
The  sale  under  the  final  decree  was  made  to  or  for  the  benefit  of  the 
complainant  on  July  19,  1916,  pursuant  to  a  plan  and  agreement  made 
by  the  bondholders  secured  by  the  two  mortgages  and  the  stockholders 
of  the  railroad  company,  dated  November  1,  1915,  whereby  the  stock- 
holders of  the  railroad  company,  upon  the  payment  of  certain  specified 
amounts  in  cash,  were  entitled  to  receive  certain  amounts  of  bonds  and 
stock  of  the  complainant  in  proportion  to  the  rank  and  amounts  of 
the  stock  of  the  railroad  company  which  they  held  and  either  assigned 
or  surrendered.  Before  the  sale  under  the  final  decree  an  offer  was 
made  to  McElvain  and  to  the  other  unsecured  creditors,  who  had 
proved  their  claims  before  the  master,  of  $50  par  value  of  the  6  per 
cent,  noncumulative  preferred  stock,  and  $50  par  value  of  the  com- 
mon stock  of  the  railway  company  for  each  $100  of  their  duly  pre- 
sented claims,  and  this  offer  to  McElvain  has  since  been  repeated,  the 
last  time  on  March  1,  1918,  but  he  has  always  rejected  it. 

After  the  sale  under  the  decree  notice  was  given  to  the  railroad  com- 
pany and  its  attorneys  in  the  consolidated  cause  final.  No.  4174,  that 
a  motion  would  be  made  to  confirm  the  sale  on  August  29,  1916.  Louis 
Houck  and  seven  other  unsecured  creditors  of  the  railroad  company 
filed  objections  to  the  confirmation  of  the  sale,  which  raised  for  de- 
termination by  the  court  all  the  issues  sought  to  be  raised  by  McEl- 
vain hy  his  action  in  the  circuit  court  of  Pemiscot  county.  Mo. ;  that 
is  to  say,  that,  because  the  railway  company  was  organized  for  the  pur- 
chase of  the  property  at  the  sale  under  the  decree  pursuant  to  the  plan 
and  agreement  whereby  the  stockholders  of  the  railroad  company  were 
offered  bonds  and  stock  of  the  railway  company  upon  the  payment  of 
certain  amounts  in  cash  and  the  surrender  or  assignment  of  their  stock 
in  the  railroad  company,  a  fraud  was  perpetrated  on  the  unsecured 
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creditors  of  the  railroad  company;  that  the  railway  company  would 
not  pay  the  full  value  of  the  property  formerly  owned  by  the  railroad 
company,  and  would  not  pay  for  that  property  under  the  decree ;  that 
that  property  was,  and  after^the  sale  still  would  be,  subject  to  the  pay- 
ment of  the  claims  of  the  unsecured  creditors;  and  that  the  railway 
company  would  still  be  l^ally  liable  to  pay  them  the  amounts  of  their 
claims  s^ainst  the  old  company.  Houck  and  his  associates  made  still 
other  objectitms  to  the  confirmation  of  the  sale. 

Evidence  was  given  on  the  issues  thus  presented,  there  was  a  final 
hearing  on  the  motion,  the  objections,  and  the  evidence,  and  upon  ar- 
guments of  counsel  the  court  found  that  the  objections  were  not  tena- 
ble, and  made  an  order  of  confirmation  of  the  sale,  wherein  it  ad- 
judged and  decreed  that  under  and  pursuant  to  and  in  coimection  with 
the  plan  and  agreement  of  November  1,  1915,  for  the  reorganization 
of  the  St.  Louis  &  San  Francisco  Railroad  Company,  a  fair  and  timely 
o£Fer  of  cash,  or  a  fair  and  timely  offer  of  participation  in  St.  Louis- 
San  Francisco  Railway  Company,  a  corporation,  organized  for  the 
purpose  of  becoming  the  owner,  through  a  sale  under  the  final  decree, 
of  die  property  of  the  railroad  company,  had  been  made  to  all  the  cred- 
itors who  had  presented  their  claims  as  ordered  by  the  court,  that  the 
special  master  should  convey  the  property  of  the  railroad  company  to 
the  railway  company  upon  payment  to  him  of  the  purchase  price  there- 
of bid  at  die  sale,  and  that  the  railway  company  thereafter  should  hold 
the  same  free  from  the  claims  of  the  railroad  company,  of  its  cred- 
itors, and  of  all  parties  claiming  under  them  or  either  of  them.  The 
special  master  made  and  delivered  the  conveyance  to  the  railway  com- 
pany as  directed.  He  subsequently  reported  to  the  court  that  the  pur- 
chase price  had  been  paid,  his  reports  were  approved  and  confirmed 
by  the  orders  of  this  court,  and  he  was  directed  to  pay  to  the  unse- 
cured creditors  whose  claims  had  been  allowed  their  pro  rata  shares 
of  the  proceeds  of  the  sale,  and  he  has  paid  or  tendered  to  McElvain 
his  share  pursuant  to  that  direction. 

After  the  confirmation  of  the  sale,  and  the  conveyance  of  the  prop- 
erty to  the  railway  company,  it  mortgaged  it  to  secure  its  bonds  to  the 
amotmt  of  more  than  $194,000,000,  and  it  issued  its  stock,  of  the  par 
value  of  $57,000,000,  and  these  bonds  and  this  stock  was  now  in  the 
hands  of  numerous  holders,  who  have  purchased  them  for  value  with- 
out notice  of  McElvain's  claim.  This  issue  of  bonds  and  stock,  and 
the  taking  and  purchase  thereof  by  the  holders,  has  been  done  in  reli- 
ance upon  the  final  decree  and  the  order  of  confirmation  of  this  court, 
and  in  the  beUef  that  thereunder  the  railway  company  and  the  prop- 
erty it  holds  were  exempt  from  all  claims  of  the  creditors  of  the  rail- 
road company  not  expressly  reserved  in  the  final  decree  for  the  ex- 
clusive determination  of  this  court. 

After  all  this  had  been  done,  and  on  June  13,  1917,  McElvain  brought 
an  action  against  the  railway  company  in  the  circuit  court  of  Pemiscot 
county.  Mo.,  to  recover  of  it  the  amount  of  his  old  claim  against  the 
railroad  company  for  damages  to  a  carload  of  mules  inflicted  by  the 
negligence  of  that  company  in  February,  1913,  a  claim  which  he  had 
subsequently  reduced  to  a  judgment  against  the  railroad  company,  ren- 
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dered  by  the  circuit  court  of  Pemiscot  county  o^  April  5,  1916.  The 
-railway  company  has  demurred  to  his  petition  in  that  action  in  the  state 
court,  and  tfiat  action  is  still  pending,  but  has  proceeded  no  farther. 
That  petition  of  McElvain  alleges  no  ground  or  reas<MJ  for  imposing 
upon  the  railway  company,  or  upon  the  property  formerly  of  the  rail- 
road company  conveyed  to  the  railway  company  under  the  decree  and 
sale,  liability  for  his  claim  and  judgment  against  the  railroad  company, 
other  than  that  the  railway  company  was  organized,  and  the  final  de- 
cree and  sale  were  made  and  executed,  pursuant  to  the  plan  and  agree- 
ment whereby  the  stockholders  of  the  railroad  company  were  oflfered 
the  participation  in  the  railway  company  heretofore  stated. 

The  facts  which  have  now  been  stated  are  drawn  from  the  allega- 
tions of  the  complaint  admitted  by  the  demurrer.  The  railway  com- 
pany asks  that  McElvain  be  enjoined  from  further  prosecuting  his  ac- 
tion in  the  state  court  on  the  grounds  that  he  can  succeed  in  that  action 
only  by  annulling  the  decree,  the  order  of  confirmation  of  the  sale,  the 
adjudication  of  this  court  embodied  therein,  the  contract  of  sale  made 
by  this  court  with  the  purchaser  at  the  foreclosure  sale,  and  the  title 
to  the  property  granted  to  the  railway  company  by  the  court's  master's 
deed. 

[1]  Counsel  for  Mr.  McElvain  challenge  the  jurisdiction  of  this 
court  to  entertain  this  suit  in  equity,  or  to  grant  the  injunction  sought, 
on  the  ground  that  there  is  no  federal  question  involved,  no  diversity 
of  citizenship,  and  that  the  amount  in  question  is  less  than  the  jurisdic- 
tional amount.  But  neither  a  federal  question,  nor  diversity  of  citizen- 
ship, nor  the  jurisdictional  amount  necessary  to  sustain  an  original  suit 
is  requisite  to  the  maintenance  of  a  suit  dependent  upop  or  supple- 
mentary to  an  original  suit,  like  the  creditors'  and  foreclosure  suits 
against  the  St.  Louis  &  San  Francisco  Railroad  Company,  which 
have  been  described,  of  which  this  court  had  full  jurisdiction.  Brun  v. 
Mann,  151  Fed.  145,  150,  80  C.  C.  A.  513,  518;  Julian  v.  Central  Trust 
Co.,  193  U.  S.  93, 113,  24  Sup.  Ct.  399,  48  L.  Ed.  629;  White  v.  Ewing, 
159  U.  S.  36,  15  Sup.  Ct.  1018,  40  h.  Ed.  67;  Dewey  v.  West  Fair- 
mont Gas  Coal  Co.,  123  U.  S.  329,  8  Sup.  Ct.  148,  31  L.  Ed.  179; 
Shinney  v.  North  American  Savings,  Loan  &  Bldg.  Co.  (C.  C.)  97 
Fed.  9,  12.  Such  a  dependent  suit  is  but  a  continuation,  in  a  court  of 
equity,  of  the  original  suit,  to  the  end  that  more  complete  justice  may 
be  done. 

A  suit  in  equity,  dependent  upon  an  original  suit  or  action  of  which 
the  federal  court  had  jurisdiction,  may  be  maintained  in  that  court  (1) 
to  aid,  enjoin,  or  regulate  the  original  suit;  (2)  to  restrain,  avoid,  ex- 
plain, or  enforce  the  judgment  or  decree  therein ;  (3)  to  enforce  or  ad- 
judicate hens  upon  or  claims  to  property  in  the  custody  of  the  court 
in  the  original  suit;  and  (4)  to  enforce  its  decree  or  judgment  in  the 
original  suit,  to  prevent  the  relitigation  in  other  courts  of  the  issues  it 
has  heard  and  adjudged  in  the  original  suit,  and  to  protect  the  titles 
and  rights  acquired  by  purchasers  under  its  decree,  or  judgment  from 
attacks  by  suit  or  otherwise,  based  on  the  theory  that  its  adjudications 
in  the  original  suit  were  illegal  and  ineffective,  and  to  accomplish  these 
ends  the  court  has  the  jurisdiction  and  authority  to  use  its  writs  of  in- 
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{'unction  and  its  writs  of  assistance.  Julian  y.  Central  Trust  Co.,  19-3 
J.  S.  93,  113,  24  Sup.  Ct.  399,  48  L.  Ed.  629;  Carey  v,  Houston  & 
Texas  Ry.  Co.,  161  U.  S.  115,  126,  127,  132,  16  Sup.  Ct.  537,  40  L. 
Ed.  638;  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609,  633,  17  L.  Ed. 
886;  Riverdale  Cotton  Mills  v.  Mfg.  Co.,  198  U;  S.  188,  195,  25  Sup. 
Ct  629,  49  L.  Ed.  1008;  Freeman  v.  Howe,  24  How.  450,  460.  16  L. 
Ed.  749.  Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed.  610,  612,  613, 
7i  C.  C.  A.  260,  262, 263 ;  Lang  v.  Choctaw,  Oklahoma  &  Gulf  R.  Co., 
160  Fed  355,  360,  361,  87  C.  C.  A.  307,  312,  313;  Virginia-Carolina 
Chemical  Co.  v.  Home  Ins.  Co.,  113  Fed.  1,  6,  51  C.  C.  A.  21. 

Counsel  for  Mr.  McElvain  argue  that  this  suit  cannot  be  maintained 
as  a  dependent  suit,  because  a  dependent  suit  can  be  maintained  only 
between  those  who  were  parties  to  the  original  suit,  eitl;ier  in  person 
or  by  representation,  and  they  insist  that  McElvain  was  not  such  a 
party.    There  are  two  answers  to  this  contention: 

[2]  First.  A  dependent  suit  may  be  maintained  b^  die  party  to  the 
original  suit,  or  by  one  who  claims  under  the  adjudication  and  decree 
therein  against  one  who  assails  that  adjudication  or  decree  in  a  sub- 
sequent suit  in  a  court  without  appellate  jurisdiction,  on  the  ground 
that  it  is  illegal  and  mefPectual,  although  the  latter  was  not  a  party  to 
the  original  suit,  the  adjudication,  or  the  decree.  Julian  v.  Central 
Trust  Co.,  193  U.  S.  93, 113, 24  Sup.  Ct  399,  48  L.  Ed.  629;  Virginia- 
Carolina  Chemical  Co.  v.  Home  Ins.  Co.,  113  Fed.  1,  6,  51  C.  C.  A.  21. 
In  the  leading  case  of  Julian  v.  Central  Trust  Co.,  193  U.  S.  93,  113,  24 
Sup.  Ct  399,  48  I/.  Ed.  629,  a  decree  of  foreclosure  and  a  sale  of  the 
property  of  the  Western  North  Carolina  Railroad  Company,  the  mort- 
gagor, were  made  at  the  suit  of  the  trust  company,  the  trustee  for  the 
bondholders  in  the  federal  court.  The  sale  and  ddivery  of  the  master's 
deed  were  made  in  August,  1894,  to  the  Southern  Company,  which  im- 
mediately took  possession  thereof,  and  thereafter  operated  it. 

In  the  course  of  its  operation  the  Southern  Company  caused,  by  its 
negligence,  the  death  of  Mr.  James,  one  of  its  employes.  Mrs.  James, 
the  administratrix  of  his  estate,  sued  the  Western  North  Carolina  Rail- 
road Company  in  one  of  the  state  courts  of  North  Carolina  for  dam- 
ages for  his  death,  on  the  ground  that  for  numerous  specious  reasons 
the  decree  of  foreclosure,  the  sale,  and  the  deed  thereunder  were  in- 
effectual, the  railroad  and  property  were  still  that  of  the  Western  North 
Carolina  Company,  and  it  was  liable  for  the  negligent  operation  of  its 
railroad  by  the  Southern  Company.  The  state  court  so  held,  and  ren- 
dered a  judgment  against  that  company,  which  was  affirmed  by  the 
Supreme  Court  of  the  state.  Thereupon  Mrs.  James  caused  an  execu- 
ti<m  to  be  issued  upon  that  judgment  and  delivered  it  to  Julian,  the 
sheriff,  who  levied  it  on  the  railroad  property  as  that  of  the  Western 
North  Carolina  Company  and  advertised  it  for  sale.  Thereupon  the 
Southern  Company  and  the  Central  Trust  Company  brought  a  de- 
pendent suit  in  the  federal  court,  which  rendered  the  original  decree, 
to  enjoin  the  sale  of  the  property  l^  the  sheriff,  to  enforce  the  adjudi- 
cations and  decree  in  the  foreclosure  suit  and  to  protect  the  rights  and 
tide  of  the  Southern  Company  thereunder,  and  the  Supreme  Court  sus- 
tained that  suit,  the  decree  and  the  adjudications  in  the  original  suit, 
253F.— » 
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the  rights  and  title  of  the  Southern  Company  thereunder,  and  the  in- 
junction against  the  sale  by  the  sheriff  of  any  of  the  property  levied 
upon  under  the  execution  from  the  state  court.  But  neither  Mr.  James 
nor  Mrs.  James  was  a  party  to  the  original  suit,  either  in  person  or 
by  representation.  If  the  purchaser  at  the  foreclosure  sale  under  the 
decree  of  the  federal  court  in  the  Julian  case  could  maintain  a  depend- 
ent bill  against  such  strangers  as  Mrs.  James,  so  much  the  more  may 
the  purchaser  at  the  sale  of  the  property  of  the  Frisco  Company  under 
the  original  suits  maintain  a  dependent  suit  against  McElvain,  who  was 
a  creditor  of  that  company  before  and  at  the  time  of  the  foreclosure 
suit  and  sale. 

[3,  4]  Second.  McElvain  was  a  party  by  representation  to  the  cred- 
itors' suits  and  the  foreclosure  suits  in  which  the  final  decree  and  sale 
were  made ;  to  the  creditors'  suits  because  he  was  one  of  the  class  of 
general  unsecured  creditors  in  whose  beh^f  those  suits  were  brought, 
and  be  filed  and  proved  his  claim  as  such  under  the  interlocutory  de- 
cree therein,  and  he  was  a  party  to  the  foreclosure  suits  because  he 
was  represented  therein  by  his  debtor,  the  mortgagor.  The  unsecured 
creditors  of  an  insolvent  mortgagor  have  no  claim  or  interest,  except 
against  and  through  the  title  of  the  mortgagor.  A  foreclosure  and  sale 
of  the  property  of  the  mortgagor,  in  a  suit  by  the  mortgagee  against  the 
mortgagor  to  which  the  unsecured  creditors  are  not  parties  by  name, 
or  by  service  of  process  upon  them,  conveys  the  property  mortgaged 
to  the  purchaser  free  from  all  claims  of  such  creditors  of  the  mortgagor 
either  against  the  property  conveyed  or  against  the  person  of  the  pur- 
chaser. 

[5]  The  reason  why  such  a  decree  and  sale  estops  the  unsecured 
creiditors  of  the  mortgagor  from  asserting  any  personal  liability  of  the 
purchaser  for  their  debts  against  the  mortgagor,  and  from  any  claim 
upon  the  property  sold,  is  that  they  are  represented  in  the  foreclosure 
suit  by  their  debtor,  the  mortgagor,  and  a  decree  and  sale  which  bars 
the  mortgagor,  in  the  absence  of  fraud,  bars  its  unsecured  creditors. 
In  the  same  way  and  for  the  same  reason  stockholders  of  the  mort- 
gagor are  barred  by  a  decree  and  sale  which  bars  the  mortgagor,  their 
representative.  Because  stockholders  and  unsecured  creditors  of  the 
mortgagor  are  parties  by  representation  to  a  suit  to  foreclose  a  mort- 
gage to  which  the  mortgagor  is  a  party,  they  may  maintain  a  suit  de- 
pendent upon  the  original  foreclosure  suit  against  the  purchaser  at  the 
foreclosure  sale,  and  the  purchaser  may  maintain  such  a  dependent  suit 
against  them.  Carey  v.  Houston  &  Texas  Ry.  Co.,  161  U.  S.  115,  116, 
121,  122,  131,  132,  16  Sup.  Ct.  537,  40  L.  Ed.  638.  This  dependent 
suit,  therefore,  may  not  be  defeated  by  the  claim  that  McElvain  was 
not  a  party  to  die  original  suits. 

[6]  Counsel  maintain  that  this  court  may  not  lawfully  issue  its  in- 
junction to  prevent  Mr.  McElvain  from  further  proceeding  in  his  ac- 
tion in  the  state  court,  because  section  720  of  the  United  States  Revised 
Statutes,  which  is  now  section  265  of  the  Judicial  Code  (Act  March 
3,  1911,  c.  231,  36  Stat.  1162  [Comp.  St.  1916,  §  1242]),  declared  that: 

"The  writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  a:ny  court  of  a  state,  except  in  cases  where'  such 
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Injunction  may  be  authorized  by  any  law  relating  to  prooeedings  In  benk- 
Tvrptey." 

But  in  a  case  in  which  a  federal  court  first  obtains  jurisdiction  of  the 
subject-matter  in  omtroversy,  as  this  court  did,  by  the  commencement 
and  prosecution  to  decree  and  sale  of  the  original  suits,  and  where  it 
acts  in  aid  of  its  own  jurisdiction  to  enforce  or  protect  its  orders  or 
decrees,  or  the  title  or  disposition  under  them  of  the  property  within 
that  jurisdiction,  it  may,  notwithstanding  the  section  cited,  enjoin  or 
restrain  all  proceedings  in  the  state  court  commenced  after  it  obtained 
jurisdiction,  which  would  have  the  effect  of  defeating  dr  impairing  its 
jurisdiction  or  th?  lawful  effect  of  its  orders,  decrees,  adjudications, 
or  titles  which  it  has  made,  or  is  making,  in  the  exercise  of  that  juris- 
diction. Sharon  v.  Terry  (C.  C.)  36  Fed.  337 ;  French,  Trustee,  v.  Hay, 
22  Wall.  250,  note,  22  L.  Ed.  857;  Lang  v.  Choctaw,  Oklahoma  & 
Gulf  R.  Co.,  160  Fed.  355,  359,  360.  87  C.  C.  A.  307,  311,  312;  Swift 
V.  Black  Panther  Oil  &  Gas  Co.,  244.  Fed.  20,  22, 156  CCA,  448,  and 
cases  there  cited. 

[7]  Counsel  insist  that  Mr.  McBlvain's  action  is  a  simple  action  at 
law,  that  he  is  entitled  to  a  jury  trial  of  it,  and  that  for  this  reason 
he  may  not  be  enjoined  from  prosecuting  it.  The  action  of  Mrs.  James 
in  Julian  v.  Central  Trust  Co.  was  a  simple  action  at  law  based  on 
the  claim  that  the  foreclosure  and  sale  decreed  by  the  federal  court  in 
that  case  were  illegal  and  void,  and  iilthough  ^er  claipi  was  sustained 
by  the  courts  of  her  state,  the  Supreme  Court  affirmed  the  injunction 
of  the  federal  court  against  her  and  the  sheriff,  an  injunction  which 
perpetually  prohibited  them  from  proceeding  further  to  nuUify  or  im- 
pair the  legal  effect  of  the  adjudications  ai  the  federal  court  in  its  f ore- 
dosure  suit,  its  decree  and  sale,  or  the  title  of  the  Southern  Company, 
the  purchaser  thereunder.  It  is  no  defense  to  a  dependent  suit  to  pre- 
vent the  nullification  or  impairment  of  the  just  legal  effect  ofvthe  ad- 
judications, decree,  or  sale  made  by  order  of  a  federal  court,  or  the 
title  to  property  granted  thereimder,  that  the  defendant  proposes  to  do 
so  by  means  of  a  subsequent  action  at  law  and  the  trial  by  a  jury  of  the 
issues  already  adjudged  by  such  court. 

Finally,  counsel  for  Mr.  McElvain  argue  that  he  does  not  seek  by 
his  action  to  again  litigate  any  question  heard  and  decided  by  this 
court  in  the  original  suits,  or  to  nullify  or  impair  the  legal  effect  of 
any  adjudications  made,  the  final  decree  rendered,  the  sale  made,  or 
the  title  granted  thereunder  in  the  creditors'  and  mortgagees'  original 
suits  in  this  court.  Let  us  see.  His  action  is  grounded  on  the  con- 
tention that  the  final  decree,  sale,  and  conveyance  of  the  property  for- 
merly of  the  railroad  company  to  the  complainant  were,  as  against  him, 
an  unsecured  creditor,  fraudulent  in  law  and  void,  and  did  not  have 
the  effect  to  convey  the  title  to  the  property  to  the  ccHnplainant  free 
from  his  claim  against  that  property,  or  free  from  his  claim  of  a  per- 
sonal  liability  of  the  complainant  for  the  debt  of  the  railroad  company 
to  him,  although  the  contrary  was  adjudged  by  this  court  by  its  de- 
cree and  orders,  but  that  the  decree  and  those  orders  leave  that  propr 
erty  still  the  property  of  the  railroad  company  and  charge  the  complain- 
ant with  personal  liability  for  his  claun.    And  this .  Mr.  McElvain 
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maintains  because:  First,  the  agreed  plan  and  scheme  of  the  bond- 
holders and  stockholders  of  the  railroad  company,  under  which  the  de- 
cree and  sale  were  made,  offered,  and  by  its  performance  gave,  to  the 
stockholders  of  the  railroad  company,  for  their  stock,  a  beneficial  in- 
terest in  the  railway  company,  for  their  stock,  a  beneficial  interest 
in  the  railway  <ompany  consisting  of  bonds  and  stocks  thereof, 
and  this  brou^t  the  decree  and  sale  and  the  title  thereunder  beneath 
the  ban  of  the  decisions  in  such  cases  as  Northern  Pacific  Ry.  Co.  v. 
Boyd,  177  Fed.  804,  101  C.  C.  A.  18;  Id.,  228  U.  S.  482,  502,  504,  33 
Sup.  Ct.  554,  57  L.  Ed.  931 ;  Louisville  Trust  Co.  v.  Louisville,  etc., 
Ry.  Co.,  174  U.  S.  674,  682,  684,  19  Sup.  Ct.  827,  43  L.  Ed.  1130; 
Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed.  696,  701,  702, 
127  C.  C.  A.  184,  189,  190;  Kansas  City  Southern  Ry.  Co.  v.  Guardian 
Trust  Co.,  240  U.  S.  166,  36  Sup.  Ct.  334, 60  L.  Ed.  579;  and  because, 
second,  the  upset  price  for  the  sale  of  the  property  and  the  price  at 
which  it  was  sold  was  so  far  belo\v  its  real  value  that  a  just  and  rea- 
sonable price  was  not  paid  for  it  by  the  railway  company,  although  by 
the  decree  the  upset  price  was  adjudged  fair,  and  by  the  order  of  con- 
firmation of  the  sale  and  the  orders  accepting  and  disposing  of  the 
purchase  price  this  court  adjudged  that  the  price  bid  at  the  sale  was 
just  and  reasonable  and  that  the  railway  company  had  paid  that  price 
in  full. 

Now  were  nqt  these  claims  of  Mr.  McElvain,  the  maintenance  of 
which  is  indispensable  to  his  success  in  his  action  in  the  state  court, 
tried  and  adjudged  against  him  in  the  original  suits  which  the  mort- 
gagees brought  in  this  court  ?  When  those  suits  were  brought  the  St. 
Louis  &  San  Francisco  Railroad  Company  was  hopelessly  insolvent, 
all  its  property  was  thereupon  lawfully  sequestered  and  placed  in  the 
hands  of  the  receivers  appointed  by  this  court,  to  be  sold  and  dis- 
tributed to  its  creditors  and  stockholders  in  accordance  with  their  re- 
spective rights  and  equities.  There  were  numerous  mortgages  for 
large  amounts  upon  the  various  portions  of  the  property  of  the  railroad 
company  underlying  the  mortgages  that  were  foreclosed.  The  holders 
of  the  bonds  secured  by  the  mortgages  that  were  foreclosed  had  the 
indisputable  right  to  a  foreclosure  of  these  mortgages,  and  a  sale  of 
the  mortgaged  property  to  themselves  for  the  full  amount  of  those 
mortgages,  to  be  paid  by  a  simple  surrender  of  their  bonds,  unless 
some  one  would  bid  and  pay  a  larger  amount  in  cash.  They  had  the 
equitable  and  legal  right  by  foreclosure  to  acquire  the  indisputable 
title  to  the  mortgaged  property,  and  to  prevent  the  unsecured  creditors 
and  the  stockholders  of  the  railroad  company  from  receiving  anything 
whatever  on  their  claims  and  stock,  unless  they  raised  and  bid  money 
sufficient  to  discharge  the  mortgages  in  foreclosure  which  it  was  prac- 
tically impossible  for  them  to  do.  At  that  time,  in  order  to  enable 
the  property  in  the  hands  of  the  railroad  company  to  earn  a  reasonable 
income,  it  was  necessary  to  raise  a  large  amount  of  money  to  purchase 
equipment,  to  improve  the  railroad,  and  to  pay  other  necessary  ex- 
penses, and  it  was  desirable  to  retain  the  good  will  and  the  aid  of  the 
stockholders  and  the  unsecured  creditors  of  the  railroad  company. 

[8]  To  this  end  die  bondholders  proposed  the  plan  and  agreement 
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between  themselves  and  the  stockholders  and  the  unsecured  creditors 
of  the  mortgagor,  which  was  finally  accepted  and  performed  by  the 
holders  of  more  than  90  per  cent  of  the  amount  of  the  bonds  and 
more  than  90  per  cent,  of  the  amount  of  the  unsecured  claims  and  of 
more  than  ninety  per  cent,  of  the  amount  of  the  stock.  There  is  no 
moral  turpitude,  nor  is  there  any  illegality  in  the  making  and  perform- 
ance of  an  agreement  between  tiie  bondholders  secured  by  mortgages, 
the  stockholders,  and  the  unsecured  creditors  of  an  insolvent  mort- 
gagor, that  there  shall  be  a  foreclosure  and  sale  of  the  mortgaged  prop- 
erty to  or  for  the  benefit  of  a  new  corporation  in  which  all  the  mem- 
bers of  the  three  classes  shall  be  permitted  at  the  option  of  each  of 
them  to  take  the  bonds  or  stock  of  the  new  corporation  in  substan- 
tial proportion  to  the  respective  ranks  and  equities  of  the  classes.  In- 
deed, a  foreclosure  and  sale  under  such  an  agreement  is  the  most  prac- 
ticable, equitable,  and  beneficial  method  of  foreclosure  and  sale  of  vast 
railroad  or  other  properties  that  has  yet  been  devised.  For,  as  Mr. 
Justice  Brewer  said  in  delivering  the  opinion  of  the  Supreme  Court 
in  Louisville  Trust  Co.  v.  Louisville,  etc.,  Ry.  Co.,  174  U.  S.  674, 
683,  19  Sup.  Ct.  827,  830  (43  L.  Ed.  1130): 

"We  may  not  ghnt  oar  eyes  to  any  facts  of  common  knowledge.  •  •  • 
We  must  therefore  recognize  the  fact,  for  It  Is  a  fact  at  common  knowledge, 
that,  whatever  the  legal  rights  of  the  parties  may  be,  ordinarily  foreclosures 
of  railroad  mortgages  mean  not  the  deetructlon  of  all  Interest  of  the  mort- 
gagor and  a  transfer  to  the  mortgagee  alone  of  the  full  title,  but  that  such 
proceedings  are  carried  on  tn  the  Interests  of  all  parties  who  have  any  rights 
In  the  mortgaged  property,  whether  as  mortgagee,  creditor  or  mortgagor." 

No  court,  so  far  as  &e  briefs  and  citations  of  counsel  and  the  in- 
vestigation of  the  court  have  informed  it,  has  ever  held  that  a  fore- 
closure decree  and  sale  under  such  an  agreement  is  either  fraudulent 
in  law  or  fraudulent  in  fact,  or  illegal  as  against  either  unsecured  cred- 
itors or  stockholders.  In  Northern  Pacific  Ry.  Co.  v.  Boyd,  228  U.  S. 
at  page  503,  33  Sup.  Ct.  at  page  560,  57  L.  Ed.  931,  the  Supreme  Court 
said: 

"But  it  is  now  settled  that  such  reorganizations  are  not  necessarily  illegal, 
and,  as  proceedings  to  subject  the  property  must  usually  be  In  a  court  where 
those  who  ask  equity  must  do  equity,  such  reorganizations  may  even  have  an 
effect  more  extensive  than  those  made  without  Judicial  sale,  and  bind  credi- 
tors who  do  not  accept  fair  terms  offered." 

The  foreclosure  decrees  and  sales  which  have  been  held  fraudulent 
in  law  and  voidable  as  against  unsecured  creditors  in  the  Boyd  Case, 
and  the  other  cases  cited  above,  were  those  that  had  been  made  un- 
der agreements  between  the  secured  bondholders  and  the  stockhold- 
ers of  the  mortgagor,  whereby  the  stockholders  received  beneficial  in- 
terests, by  means  of  stock,"  bonds,  or  otherwise,  in  the  purchasing 
corporation,  without  giving  or  ofiFering  any  such  beneficial  interest 
whatever  to  the  unsecured  creditors,  in  violation  of  the  trust  under 
which  an  insolvent  corporation  holds  its  property,  for,  first,  its  se- 
cured creditors;  second,  its  unsecured  creditors;  and,  third  and 
last,  its  stockholders.  The  plan  and  agreement  under  which  the  fore- 
closure decree  and  sale  in  this  case  was  made  was  no  secret,  it  was  pre- 
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sented  to  this  court  in  the  original  suits,  and  this  court  adjudged  in 
the  final  decree  that  the  sale  under  it  would  not  be  confirmed  unless 
nor  until  a  fair  and  timely  offer  of  beneficial  participation  in  the 
purchasing  company  was  made  to  the  unsecured  creditors.  Before 
the  hearing  upon  that  confirmation  was  had,  such  an  offer,  an  offer 
much  more  beneficial  than  the  provision  in  the  agreement  for  the 
stockholders,  had  been  made  to  the  unsecured  creditors ;  most  of  them 
had  accepted  it;  a  few,  and  among  them  Mr.  McElvain,  had  not.  Mr. 
Houck  a:nd  several  other  unsecured  creditors,  who  had  not  done  so, 
challenged  the  confirmation  on  the  ground  that  the  offer  to  the  unse- 
cured creditors  was  not  fair  and  just,  that  the  plan,  agreement,  and 
offer  were,  and  the  foreclosure  and  sale  would  be,  fraudulent  in  law 
as  against  unsecured  creditors  under  the  decisions  upon  this  subject  in 
the  Boyd  Case  and  others  which  have  been  cited. 

Upon  this  subject  evidence  was  introduced,  extensive  arguments 
were  heard,  and  this  court  found  and  adjudged  that  the  offer  was 
just,  timely,  and  fair;  that  the  plan  and  agreement  and  offer,  and 
the  foreclosure  and  sale  thereunder,  perpetrated  no  fraud  upon  any 
of  the  unsecured  creditors  and  violated  no  trust  in  their  favor;  but 
that  they  were  just  and  equitable — and  upon  that  finding  and  adju- 
dication it  ordered  the  foreclosure  sale  confirmed  and  the  property 
conveyed  and  delivered  to  the  railway  company,  free  from  any  le- 
gal or  equitable  claims  of  the  unsecured  creditors  of  the  mortgagor 
against  that  property,  or  against  the  purchaser  at  tlie  sale,  except" 
those  claims  which  were  reserved  in  the  decree  for  the  exclusive  de- 
termination of  this  court 

Nor  was  this  finding,  adjudication,  and  order  made  until  after  the 
objections  that  the  upset  price  and  the  price  bid  at  the  sale  were  much 
less  than  the  value  of  the  property,  and  that  the  property  was  sold 
so  low  that  the  sale  at  that  price  would  be  unjust,  inequitable,  and 
unlawful,  were  made,  argued,  and  decided.  The  facts  then  established, 
however,  were  that  every  bondholder,  every  stockholder,  every  un- 
secured creditor,  had  received  an  offer  to  permit  him  to  participate 
in  the  benefits  of  the  purchase  on  the  equitable  basis  on  which  others 
of  his  class  were  permitted  to  participate  therein  under  the  plan  and 
agreement  that,  if  the  purchase  price  was  low,  each  bondholder, 
creditor,  and  stockholder  had  the  opportunity  to  participate  in  the 
profits  of  the  purchase  of  the  property  at  that  low  price;  that  every 
unsecured  creditor  had  the  opportunity  to  participate  by  simply  as- 
signing or  surrendering  his  claim  against  the  railroad  company  and  ac- 
cepting the  par  value  of  his  claim  in  the  stock  of  the  railway  com- 
pany without  contributing  any  money;  that  the  purchase  price  of  the 
property  was  in  reality,  not  only  the  amount  bid  at  the  sale,  but  that 
amount,  plus  the  value,  whatever  that  was,  of  all  that  part  of  the 
bonds,  unsecured  claims,  and  stock  above  the  amount  paid  thereon  out 
of  the  amount  bid,  which  was  exchanged  for  the  stock  and  bonds  in 
the  new  railway. 

In  view  of  these  facts,  and  the  existing  situation,  this  court  then 
found  and  adjudged  that  the  upset  price  and  the  bid  were  just,  fair, 
and  equitable;   that  the  sale  and  delivery  of  the  deed  and  property 
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would  pass  the  title  to  the  purchaser,  the  railway  company,  would 
leave  that  company  free  from  liability  for  the  claims  against  the  rail- 
road company  not  reserved  in  the  decree  for  the  exclusive  determina- 
tion of  this  court,  and  would  leave  the  property  free  from  any  liens 
of  the  mortgagees  in  the  foreclosure  suits  of  the  stockholders  of  the  old 
company  and  of  its  unsecured  creditors ;  arid  that  the  sale  ought  to  be 
confirmed.  Thereupon  it  was  confirmed,  the  master  conveyed  the 
property  to  the  railway  company,  collected  and  distributed  the  purchase 
price,  reported  his  action  to  this  court,  which  by  its  orders  approved 
his  reports,  and  adjudged  that  the  railway  company  had  paid  for  the 
property  in  full.  So  it  is  that  in  the  original  suits  brought  by  the  un- 
secured creditors,  and  in  the  original  suits  brought  by  the  bondholders 
secured  by  the  mortgages  foreclosed,  this  court  considered,  decided, 
and  adjudged  that  the  claims  now  made  by  McBlvain  in  his  action  in 
the  state  court,  the  maintenance  of  which  is  indispensable  to  his  suc- 
cess in  that  action,  are  unfounded.  He  now  seeks  by  that  action  to 
try  again  by  a  jury  in  the  state  court  the  issues  thus  decided,  and  by 
means  of  that  trial  and  the  resulting  judgment  he  seeks  to  strike  down 
the  final  decree,  the  sale,  and  the  conveyance  of  the  property  formerly 
of  the  railroad  company,  and  thus  to  deprive  the  complainant,  the 
purchaser  at  the  sale,  of  the  benefit  of  the  title  conveyed  to  him  and 
of  the  adjudications  of  this  court  that  the  complainant  took  and  holds 
the  property  so  conveyed  free  from  all  liens  and  claims  upon  it  and 
free  from  all  claims  of  personal  liability  on  account  of  the  debts  of  the 
old  railroad  company,  except  such  claims  as  this  court  reserved  by  the 
decree  for  its  exclusive  determination. 

The  jurisdiction  and  authority  have  been  conferred,  and  the  duty 
has  been  imposed,  upon  the  federal  courts,  as  has  been  demonstrated 
in  the  earlier  part  of  this  opinion,  to  sustain  dependent  suits  to  pre- 
vent the  relitigation  by  subsequent  suits  in  o^her  courts  of  the  issues 
heard  and  adjudged  by  the  federal  courts  in  original  suits,  to  protect 
the  rights  and  tides  acquired  under  their  decrees  in  such  suits  from 
attacks,  by  suits  or  otherwise,  by  those  bound  by  such  decrees,  when 
such  suits  are  founded  on  the  theory  that  the  adjudications  of  the 
federal  courts  were  illegal  or  ineffective,  and  to  use  their  injunctions 
and  writs  of  assistance  to  efifect  this  prevention  and  protection,  and 
they  may  not  lawfully  renounce  this  jurisdiction  or  disregard  this  duty. 

[9]  Cotmsel  object  to  this  suit,  and  tp  the  issue  of  the  injunction, 
upon  the  grounds  that  no  irreparable  injury  will  result  from  the  ac- 
tion of  McElvain,  and  that  the  complainant  has  an  adequate  remedy  at 
law.  But  useless  and  baseless  litigation  by  subsequent  suits  in  courts, 
with  no  appellate  jurisdiction  to  relitigate  issues  decided  in  a  federal 
court,  to  nullify  or  disregard  its  decrees  and  orders,  and  to  avoid  the  ti- 
tles and  rights  adjudged  and  granted  thereunder,  on  the  ground  tliat  its 
adjudications  were  unlawful  or  inequitable,  inflict  ample  injury  to  sus- 
tain a  suit  in  equity.  And  the  adequate  remedy  at  law,  which  will  pre- 
vent the  maintenance  of  a  suit  in  equity  in  a  federal  court,  is  a  remedy 
"as  practicable  and  efficient  to  the  ends  of  justice  and  its  prompt  ad- 
ministration as  the  ren^edy  in  equity."  Boyce  v.  Grundy  3  Pet.  210, 
215, 7  L.  Ed.  655;  Oelrichs  v.  Spain,  15  Wall.  211,  228.  21  L.  Ed.  43; 
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Hayden  v.  Thompson,  71  Fed.  60,  63,  17  C.  C.  A.  592;  Springfield 
Milling  Co.  V.  Barnard  &  Leas  Mfg.  Co.,  81  Fed.  261,  265,  26  C.  C.  A. 
389;  Rogers  v,  Penobscot  Mining  Co.,  154  Fed.  606,  613,  83  C.  C.  A. 
380. 

Moreover,  it  is  such  a  remedy  in  a  federal  court  only  that  will  pre- 
vent the  maintenance  of  a  suit  in  equity  in  a  national  court.  The  fact 
that  there  may  be  such  a  remedy  in  a  state  court  is  not  material.  Smyth 
V.  Ames,  169  U.  S.  466,  516,  18  Sup.  Ct.  418,  42  L.  Ed.  819;  Arrow- 
smith  V.  Gleason,  129  U.  S.  86,  98,  9  Sup.  Ct.  237,  32  L.  Ed.  630;  Na- 
tional Surety  Co.  v.  State  Bank  of  Humboldt,  120  Fed.  593,  602,  56 
C.  C.  A.  657,  61  L.  R.  A.  394.  The  complainant  has  no  such  remedy 
and  there  is  no  logical  or  lawful  escape  from  the  issue  of  the  injunction 
sought.  Let  a  preliminary  injunction,  such  as  the  complainant  prays 
for  in  his  complaint,  effective  until  the  final  judgment  in  this  case,  or 
the  further  order  of  this  court,  issue  upon  the  filing  of  a  bond  by  or 
on  behalf  of  the  complainant  in  the  sum  of  $1,000,  approved  by  the 
clerk  of  this  court,  conditioned  to  pay  to  the  defendant  McElvain,  his 
heirs  or  assigns,  such  costs  and  damages  as  may  be  incurred  or  suf- 
fered by  him  in  case  he  shall  be  found  to  have  beefi  wrongfully  en- 
joined or  restrained  by  the  injunction. 


In  re  KOSEBOOM. 

1 

(District  Court,  N.  D.  New  York.     September  S,  1018.) 

1.  Bawkbuptct  <S=>184(3) — Liens — Chattei,  Moktoaoe. 

A  chattel  mortgage  for  purchase  money  on  the  stock  in  a  retail  store 
contemplated  that  the  moi*tgagar  should  continue  the  business,  goods  sold 
to  be  replaced  by  others  which  it  was  provided  should  be  subject  to  the 
mortgaga  The  mortgagor  afterward  .sold  the  store  to  bankrupt,  who  as- 
sumed payment  of  the  mortgage  with  full  knowledge  of  Its  terms.  Held, 
that  the  mortgage  created  an  equitable  Hen  on  goods  substituted  by  the 
mortgagor  and  sold  to  bankrupt,  good  as  against  the  mortgagor  and  as 
against  bajikrupt  and  his  creditors  as  to  such  goods  as  were  removed  by 
the  mortgagee  before  the  bankruptcy. 

2,  Bankbuptct  €=3151 — Trruc  of  Trustee — Liens. 

In  the  absence  of  fraud,  a  trustee  takes  the  property  in  the  same 
plight  and  condition,  and  subject  to  the  same  liens  and  equities,  as 
when  the  bankrupt  held  it 

In  Bankruptcy.  In  the  matter  of  George  W.  Roseboom,  bankrupt. 
Application  1^  receiver  for  an  order  requiring  delivery  to  him  of  cer- 
tain personal  property  by  G.  G.  McNamara.    Referred. 

This  is  a  proceeding  in  the  nature  of  an  application  by  the  receiver  appointed 
by  this  court  in  bankruptcy  for  the  delivery  to  him  by  G.  G.  McNamara  of  cer- 
tain personal  property  which  he  claims  belongs  to  the  bankrupt  estate,  and 
which  McNamara  claims  he  Is  entitled  to  hold  under  and  by  virtue  of  a  chattel 
mortgage  tiiereon  executed  and  delivered  to  him  by  one  WlUard  Teetsel,  and 
an  equitable  lien  created  thereby,  who  was  then  the  owner  of  certain  of  the 
property,  and  who  became  the  owner  of  other  of  the  property  thereafter,  and 
who  subsequently  sold  this  property,  with  other  personal  property  he  had  pur- 
chased, to  George  W.  Boseboom,  the  bankrupt,  subject  to  such  mortgage,  and 
^ — • — — — - — -. —  ■ 
tfzsFor  otti«r  case*  see  uune  topic  &  KET-NUMBBR  In  aU  Key-NumlMrad  Dlsest*  ft  IndezM 


Digitized  by 


Google 


IN  BB  BOSEBOOM  137 

which  mortgage  Roseboom  asstuned  and  agreed  to  pay.  As  to  certain  person- 
al property  it  Is,  In  effect,  an  application  by  said  McNamara  for  the  delivery 
to  him  of  such  property  as  is  not  now  In  his  possession  under  the  said  mort- 
gage. 

Alexander  Neish,  of  Walton,  N.  Y.,  for  McNamara. 
Vere  H.  Multer,  of  Binghamton,  N.  Y.,  for  receiver. 
R.  F.  Bieber,  of  Binghamton,  N.  Y.,  for  Roseboom. 

RAY,  District  Judge  (after  stating  the  facts  as  above).  [1]  April 
29,  1916,  one  Willard  Teetsel,  of  Walton,  N.  Y.,  was  justly  indebted 
to  one  Galusha  G.  McNamara  in  the  sum  of  $3,199.40,  the  purchase 
price  of  certain  goods  and  chattels  described  in  the  mortgage  here- 
after referred  to,  and  on  which  day  McNamara  sold  Teetsel  the  said 
personal  property,  consisting  of  goods  and  fixtures  in  a  store,  a  horse 
and  delivery  wagon,  a  harness,  and  a  pair  of  sleighs.  The  schedule  of 
mortgaged  property  included  the  following: 

"Together  with  any  and  all  other  prc^perty  that*may  be  substituted  for  the 
above-named  property,  and  at  any  and  all  times  hereafter,  in  said  store,  pre- 
cisely the  same  as  if  the  property  there  in  the  store  at  any  time  hereafter  was 
specifically  mentioned  and  described"  herein,  and  it  Is  treated  and  regarded 
the  goods  subsequently  hereto  placed  In  the  store  as  a  substitute  for  the 
goods  now  therein  are  to  be  treated  the  same  as  If  spedflcally  described  here- 
in, first  party  to  ke^  the  goods  insured  for  three  thousand  dollars,  as  interest 
of  parties  api>ear." 

The  interest  and  $500  of  the  principal  was  to  be  paid  annually.  If 
default  was  made  and  continued  for  60  days,  then  the  entire  sum,  at 
McNamara's  election,  was  to  become  due.  The  mortgage  contained  a 
power  on  default  to  take  and  sell  the  property  to  satisfy  the  debt,  or 
any  balance,  and  also  a  clause  authorizing  McNamara  to  take  the  prop- 
erty if  at  any  time  he  deemed  himself  unsafe.  The  mortgage. in  form 
sold  and  transferred  the  property  to  McNamara,  but  it  was  a  security 
for  such  indebtedness.  This  mortgage  was  kept  good  by  filing  and  re- 
filing under  the  chattel  mortgage  law  of  the  state  of  New  York.  This 
was  a  retail  store,  and  Teetsel  took  possession  and  continued  the  busi- 
ness, selling  from  and  replenishing  the  stock  in  the  usual  manner  cus- 
tomary in  such  stores  and  in  such  a  business,  and  as  contemplated  by 
the  mortgage. 

June  9,  1917,  Teetsel,  by  written  bill  of  sale,  sold  the  business  and 
all  the  property  in  the  store,  and  the  other  property,  to  the  now  bank- 
rupt, George  W.  Roseboom,  who  agreed  to  pay  therefor  $7,073.  This 
bill  of  sale  contained  the  following : 

"And  whereas,  there  is  a  mortgage  upon  said  property'  now  held  by  Galu- 
sha <i.  McNamara  upon  which  there  is  unpaid  twenty-six  hundred  ninety-ulne 
dollars  and  forty  cents,  with  interest  thereon  from  April  29th,  1917,  which 
amount  has  been  deducted  from  the  aforesaid  purchase  price,  and  the  second 
party  hereby  covenants  and  agrees  to  pny  the  same  as  a  part  of  the  pur- 
chase price  according  to  the  terms  of  said  mortgage,  whidi  Is  $500  of  principal 
and  interest  annually  with  right  to  pay  faster  if  the  mortgagee  so  desires. 
And  I  further  covenant  tliat  the  goods  are  free  and  clear  from  all  Uens  or  in- 
cumbrances except  as  aforesaid  and  that  the  title  is  perfect  in  me  and  I 
have  good  right  and  full  power  to  sell  the  same." 

Roseboom  took  possession  and  continued  the  business,  selling  and 
replacing  to  some  extent,  but  made  default  in  his  payments.    Teetsel 
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had  and  has  no  creditors.  Roseboom  has  creditors  and  is  a  bankrupt. 
Roseboom  had  full  knowledge  of  the  mortgage  and  of  its  terms  and 
conditions. 

Some  days  before  the  filing  of  the  petition  in  bankruptcy  McNamara, 
deeming  himself  insecure  and  unsafe,  with  the  consent  of  Roseboom, 
took  possession  of  and  took  away  from  the  store  a  large  quantity  of 
this  mortgaged  property,  as  mudi  as  he  deemed  necessary  to  satisfy 
the  balance  due  on  his  mortgage,  which  was  about  $2,600  or  $2,700. 
Roseboom  claimed  he  was  solvent,  and  an  attempt  was  made  to  effect 
an  arranganent  by  which  the  property  should  he  returned  to  the  store, 
and  some  of  it  was  returned ;  hut  it  almost  immediately  developed  that 
Roseboom  had,  at  least,  largely  underestimated  his  -indebtedness,  and 
in  fact  had  largely  misrepresented  it.  Thereupon  the  attempted  ar- 
rangement was  repudiated  by  McNamara,  as  he  had  the  right  to  do, 
and  he  repossessed  himself  of  some,  and  perhaps  most,  of  the  property 
so  taken  by  him.  * 

Then,  in  June,  1918,  a  petition  in  bankruptcy  was  filed,  and  appli- 
cation to  this  court  made  for  the  appointment  of  a  receiver.  The 
facts  not  fully  or  properly  appearing,  this  court  not  only  appointed 
a  receiver,  but  directed  McNamara  to  return  to  the  receiver  the 
property  so  taken  by  him  on  his  mortgage,  which  he  did.  The  re- 
ceiver was  authorized  to  continue  the  business.  Further  facts  hav- 
ing been  brought  to  the  attention  of  this  court,  an  order  was  made 
enjoining  further  action  by  such  receiver,  and  requiring  the  said  re- 
ceiver and  bankrupt  to  show  cause  why  the  property  actually  taken 
by  the  mortgagee  prior  to  the  filing  of  such  petition  in  bankruptcy 
should  not  be  returned  to  him  for  disposition  under  the  mortgage 
and  lien  of  McNamara. 

It  is  dear  from  the  terms  of  the  mortgage  given  by  Teetsel  to  Mc- 
Namara, and  later  assumed  by  Roseboom,  with  full  knowledge  of 
all  its  terms,  that  it  was  contemplated  Teetsel  should  sell  goods  in 
the  usual  course  of  business,  and  purcl^ase  other  goods  and  replace 
those  so  sold,  and  that  the  lien  of  such  mortgage  should  attach  to  such 
goods  so  subsequaitly  acquired  by  Teetsel  for  replacement.  This 
mortgage  and  lien  was  perfectly  good  as  between  the  parties,  and, 
while  Teetsel  could  not  mortgage  goods  he  did  not  then  own,  the 
agreement  was  good  in  equity,  and  created  an  equitable  lien  on  the  sub- 
sequently acquired  property,  good  as  against  Teetsel  and  Roseboom 
when  the  latter  purchased  the  property  and  assumed  the  mortgage. 
Even  if  void  as  to  the  creditors  of  Teetsel,  he  had  none.  The  lien  was 
not  void  as  to  Roseboom  or  his  creditors.  Roseboom  was  not  and  is  not 
an  innocent  purchaser  in  good  faith  and  for  value.  He  knowingly  took 
the  property  subject  to  the  lien,  and  the  equitable  lien  of  McNamara 
was  perfected  by  actual  possession  taken  by  him  prior  to  the  bank- 
ruptcy proceedings.  There  was  no  fraud  in  the  transaction.  Plain- 
ly and  unquestionably  this  was  an  agreement  between  Teetsel  and 
McNamara,  and  later  an  understanding  between  Roseboom  and  Mc- 
Namara that  goods  sold  should  be  replaced,  and  that  McNamara 
should  have  a  lien  oa  all  the  goods  for  the  iMilance  of  his  mortgage 
debt 
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Tlus  was  not  valid  so  as  to  bind  property  purchased  by  Rosebootn 
after  he  took  possession,  as  against  his  creditors  (Kribbs  v.  Alford, 
120  N.  Y.  519,  525,  24  N.  E.  811),  but  was  valid  to  hind,  as  against 
Roseboom  and  his  creditors,  the  property  actually  owned  by  Teet- 
sel  when  he  gave  the  mortgage,  and  create  a  lien  on  that  which  Teet- 
sel  subsequently  purchased  and  put  in  the  store  in  replacement  of 
those  sold  by  him,  so  far  as  reduced  to  the  possession  of  the  mort- 
gagee prior  to  the  bankruptcy.  Kribbs  v.  Alford,  supra;  McCaf- 
frey v.  Woodin,  65  N.  Y.  459,  22  Am.  Rep,  644;  Wisner  v.  Ocum- 
paugh,  71  N.  Y.  113;  Coats  v.  Donnell,  94  N.  Y.  168-177;  Titus- 
ville  Iron  Co.  v.  The  City  of  New  York,  207  N.  Y.  203,  100  N.  E. 
806.    In  this  last  case  it  is  held : 

"Mortgagee  or  contracts  pledging  subsequently  acquired  property,  though, 
void  at  law,  will  nevertheless  be  enforced  In  equity  as  between  mortgagor  and 
mortgagee  as  agreements  to  give  Hens,  and  also  as  against  purchasers  with 
notice.  But  it  Is  settled  law  In  this  state  [N.  1.1  that  they  will  not  be  en- 
forced as  against  credltois," 

The  bankruptcy  court  is  a  court  of  equity,  and  proceeds  on  equi- 
table principles. 

[2]  The  trustee  of  a  bankrupt,  in  the  absence  of  fraud,  takes 
the  property  in  the  same  plight  and  condition,  and  subject  to  the 
same  liens  and  equities,  as  when  the  bankrupt  held  it.  Thompson  v. 
Fairbanks,  196  U.  S.  516,  25  Sup.  Ct.  306,  49  L.  Ed.  577;  Zartman 
as  Trustee  v.  First  National  Bank,  etc.,  216  U.  S.  134,  138,  30  Sup. 
Ct  368,  369  (54  L.  Ed.  418),  where  the  court  said : 

"The  trustee  ctalms  that  he  takes  the  same  kind  of  title  as  a  bona  fide  pur- 
diaser  (or  value,  but  the  rule  applicable  to  this  and  all  similar  cases  Is  that 
the  tmstee  takes  the  property  of  the  bankrupt  not  as  an  Innocent  purchaser, 
bat  as  the  debtor  had  it  at  the  time  of  the  petition,  subject  to  all  yaUd  claims, 
liens,  and  equities.  •  •  •  "me  trustee  took  the  bankrupt's  property  in  the 
same  condition,  and  subject  to  the  same  liens,  as  the  bankrupt  himself  hsld  It. 
The  trustee  is  in  no  sense  a  bima.  fide  purchaser  for  value  and  entitled  to  pro- 
teetloo  as  such." 

In  the  instant  case  the  lien  was  more  than  four  months  old.  The 
mortgagee  had  reduced  certain  of  the  property  to  his  actual  posses- 
sion, with  the  assent  of  Roseboom,  before  the  bankruptcy,  and,  un- 
less this  equitable  lien  created  by  the  mortgage  wsis  and  is  void  as 
to  the  creditors  of  Roseboom,  McNamara  can  and  should  hold  it, 
excepting  of  course  such  property  as  Roseboom  purchased  and  put 
in  the  store  after  he  purchased  of  Teetsel. 

In  Sexton,  Trustee  in  Bankruptcy,  v.  Kessler  &  Co.,  225  U.  S. 
90,  32  Sup.  Ct.  657,  56  L.  Ed.  995,  certain  securities  were  set  apart 
by  a  New  York  house  in  its  own  vaults  as  security  to  an  English 
house  for  drafts  thereon.  The  New  York  house  retained  and  exer- 
cised the  power,  from  time  to  time,  to  change  the  securities,  and 
even  withdraw  some  of  those  remaining  if  the  securities  had  increas- 
ed sufficiently  in  value  to  keep  the  security  good.  The  English  house 
had  knowledge  of  all  this.  Some  little  time  prior  to  the  bankruptcy 
of  the  New  York  house  the  securities  were  taken  into  possession 
by  the  English  house.    It  was  held  that  it  had  the  right  so  to  do  and 
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hold  same  and  the  proceeds  as  against  the  trustee  in  bankruptcy. 
The  court  said : 

"When  the  EinglLsh  firm  took  the  securities  it  only  exerrised  a  right  that  had 
been  created  long  before  the  bankruptcy  and  In  good  faith.  Such  we  under- 
stand to  be  the  law  of  New  York,  and,  In  the  absence  of  any  controlling  statute 
to  the  contrary,  such  we  understand  to  be  what  the  law  should  be." 

In  the  instant  case  the  agreement  was  not  that  the  mortgagor 
should  deal  with  the  property  as  his  own,  but,  by  fair  construction, 
that  when  he  sold  he  should  replace  that  sold  and  keep  the  security 
good.  There  is  a  long  line  of  cases  holding  that  where  the  agree- 
ment is  that  the  mortgagor  is  to  or  may  sell  and  dispose  of  the  prop- 
erty as  his  own  and  use  the  proceeds  as  his  own,  or  replace  or  not 
as  he  pleases,  the  transaction  is  fraudulent  as  to  creditors  of  the  mort- 
gagor on  its  face.  But  in  Skilton  v.  Codington,  185  N.  Y.  80,  77  N. 
E.  790,  113  Am.  St  Rep.  885,  this  subject  is  quite  fully  discussed, 
and  it  is  pointed  out  in  deciding  the  case  that  there  was  an  express 
agreement  that  the  mortgagor  might  sell,  "and  apply  the  proceeds 
to  the  payment  of  the  debt,  'excepting  such  portion  thereof  as  is  nec- 
essary for  the  expenses  of  the  business,  or  as  he  *  *  *  (the 
mortgagor)  may  need  to  replenish  or  increase  the  said  stock  of 
goods.' "  The  mortgage  was  held  void  as  to  the  creditors  of  the 
mortgagor  for  the  reason  that  "the  mortgage  does  not  rec(uire  all 
the  proceeds  of  the  mortgaged  chattels  to  be  applied  either  on  the 
mortgage  debt  or  to  the  acquisition  of  new  property,  but  only  the 
surplus,  after  deducting  the  expenses  of  carrying  on  the  business." 
In  the  instant  case  we  have  no  such  agreement,  express  or  implied. 
There  is  no  presumption  of  an  illegal  agreement  or  understanding. 

In  1  Jones  on  Liens  (Ed.  1914)  §  36,  it  is  said: 

'^lAen  on  Changing  Stock  of  Goods. — ^An  equitable  lien  may  be  lmi>08ed  upoa 
a  dianglng  stock  of  goods  by  agreement  of  the  parties,  •  •  •  and  such, 
lien  may  be  enforced  as  against  the  general  aselgnee  of  the  firm  for  the  benefit 
of  their  creditors.  The  fact  that  it  was  agreed  that  the  owners  of  the  stock 
of  goods  should  keep  it  replenished  up  to  Its  value  at  that  time,  and  the  further 
fact  that,  without  knowledge  or  consent  of  the  obligors  (in  the  security),  the 
owners  disposed  of  parts  of  the  stock  and  put  in  other  stock  to  supply  its  place, 
do  not  affect  the  lien,  but  this  will  attach  to  the  mingled  goods  in  the  condition 
they  are  in  at  the  time  the  lien  la  enfonsed."  CStlnjf  Arnold  v.  Morris,  7  Daly 
(N.  y.)  498. 

And  in  section  42  the  same  author  says : 

"Equitable  Lien  on  Future  Property. — There  may  be  an  equitable  Hen  on 
future  property.  Whenever  a  positive  lien  or  charge  is  Intended  to  be  created 
upon  real  or  personal  property  not  in  existence,  or  not  owned  by  the  person 
who  grants  the  lien,  the  contract  attaches  in  equity  as  a  lien  or  charge  upon 
the  particular  property  as  soon  as  he  acquires  title  and  possession  of  the  same." 
Citing  Wlsmer  v.  Ocumpaugh,  71  N.  Y.  113 ;  Barnard  v.  Norwich,  etc.,  4  Cliff. 
351.  Fed.  Cos.  No.  lOOT ;  Ooates  v.  Donnell,  48  N.  Y.  Super.  Ct.  46. 

In  Griffin  and  Curtis  on  Chattel  Mortgages  (2d  Ed.,  1916)  27,  28, 
and  29,  it  is  said : 

"But  a  mortgagor  may  agree  to  mortgage  property  not  then  owned  [by  him], 
or  to  give  a  lien  upon  it  as  soon  as  he  gets  U,  and  equity  wlU  enforce  the 
agreement  and  establish  the  lien.    •    •    * 
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"(c)  After-Aaqvired  Propertv. — ^A  mortgage  of  pnqwrty  to  be  snbsequOTtly 
acqalred  Is  not  effective  In  passing  the  title  of  such  property  to  the  mortgagee. 
Sndi  a  mortgage  may,  however,  be  construed  as  an  agreement  to  give 'a 
mortgage  on  such  property  when  acquired  and  may  thus  operate  as  an  equita- 
ble lien  thereon.  At  law  the  mortgagee  has  no  title  to  the  property,  but  has 
a  license  to  sdze  the  property  when  it  is  acquired  by  the  mortgagor.  Upon 
such  seizure  title  passes  to  the  mortgagee."  Citing  McCaffrey  v.  Woodln,  65  N. 
T.  450,  22  Am.  Bep.  644 ;  Perkins  v.  Batterson,  66  Hun,  583,  21  N.  Y.  Supp.  815 ; 
Kennedy  y.  National  Union  Bank  of  Watertown,  23  Hun,  494. 

Also: 

"A  mortgage  upon  a  retail  stock  of  goods,  which  purports  to  cover  goods  to 
be  purchased  in  the  future,  Is  effective  only  as  an  equitable  lien."  Citing 
Ludw-ig  V.  Klpp,  20  Hun,  265;  Stewart  v.  Fidelity,  etc.,  19  Misc.  Kept  M,  42  N. 
T.  Supp.  706;  Levy  v.  Welsh,  2  Bdw.  Ch.  (N.  Y.)  48& 

Also: 

"But  such  a  mortgage.  If  otherwise  valid,  is  not  void  because  it  professes  to 
cover  after-aoquired  property;  it  may  be  good  as  to  the  previously  acquired 
property."  Gardner  v.  McEwen,  19  N.  Y.  123 ;  Yates  v.  Olmstead,  62  M.  Y.  632; 
Skilton  V.  Codington,  185  N.  Y.  SO,  77  K  R  790, 113  Am.  St  Bep.  886. 

From  the  foregoing  we  deduce  the  following : 

1.  This  mortgage  was  given  for  a  full  and  fair  consideration  by 
Teetsel  to  McNamara. 

2.  There  was  no  agreement,  express  or  implied,  that  the  mortgagee 
might  sell  and  dispose  of  the  property  and  dispose  of  it  or  the  pro- 
ceeds as  his  own  property. 

3.  It  was  and  is  good,  as  between  mortgagor  and  mortgagee,  as  a 
valid  chattel  mortgage  on  all  property  then  owned  by  Teetsel,  as  it 
was  duly  filed  and  renewed. 

4.  The  mortgage  or  instrument  may  be  and  is  construed  as 
an  agreement  to  give  a  lien,  and  as  one  creating  an  equitable  lien  on 
all  the  property  subsequently  acquired  by  Teetsel,  the  mortgagor, 
and  turned  over  to  Roseboom,  his  vendee. 

5.  Roseboom  not  only  knew  of  the  mortgage  and  lien,  but  assumed, 
agreed  to  pay,  same  when  he  purchased. 

6.  This  mortgage  and  lien  were  good  and  valid  as  against  Teet- 
sel, and  Roseboom,  his  vendee;  and  to  all  goods  in  the  store  trans- 
ferred to  Roseboom,  and  on  hand  when  McNamara  took  possession, 
he  (McNamara)  acquired  legal  title  by  virtue  of  the  mortgage  and 
equitable  lien  at  that  time. 

7.  McNamara  acquired  possession  and  title  to  most  of  the  property 
prior  to  the  bankruptcy  of  Roseboom  with  Roseboom's  knowledge 
and  ccnisent. 

8.  The  right  and  title  of  McNamara  to  such  property  was  and  is 
superior  to  the  rights  of  the  creditors  of  Roseboom  and  this  receiver 
and  that  of  the  trustee  when  one  shall  be   appointed. 

9.  McNamara  cannot  hold  any  of  the  property  purchased  by  Rose- 
boom and  put  in  the  store  after  he  purchased  of  Teetsel. 

However,  the  receiver  alleges  in  his  answer  that  he  can  prove  (1) 
that  there  was  an  oral  agreement  between  Teetsel,  the  mortgagor, 
and  McNamara,  the  mortgagee,  at  the  time  of  the  execution  of  the 
mortgagee,  by  which  Teetsel  was  to  retain  the  property,  and  sell 
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and  dispose  of  same  as  his'  own,  and  use  the  proceeds,  or  such  part 
as'  he  saw  fit,  as  his  own,  and  that  this  made  the  mortgage  and  lien 
void  as  to  the  creditors  of  Teetsel,  and  also  as  to  the  creditors  of 
Roseboom,  his  vendee ;  and  (2)  that  after  Roseboom  became  the  own- 
er there  was  an  oral  agreement  entered  into  between  him  and  Mc- 
Namara  that  Roseboom  should  or  might  retain  the  possession  of 
the  mortgaged  property,  and  sell  and  dispose  of  same  as  his  own,  and 
use  the  proceeds,  or  such  part  thereof  as  he  saw  fit,  as  his  own,  and 
that  this  agreement  made  the  mortgage  and  lien  void  as  to  the  cred- 
itors of  Roseboom.  The  effect  of  such  oral  agreements,  or  either  of 
them,  if  made,  I  will  not  now  pass  upon.  If  no  such  agreements 
were  made,  it  will  not  be  necessary  to  pass  on  the  questions  of  law. 
The  matter  will  be  referred  to  Hon.  A.  H.  Sewell  as  special  master 
to  take  evidence  whether  or  not  such  agreements,  or  either  of  them, 
were  made,  and  report  the  evidence  to  this  court,  with  his  findings 
of  fact  and  conclusions  of  law. 

The  claimant,  McNamara,  will  be  permitted  to  select  and  set  apart 
the  property  which  he  can  identify,  or  claims  to  identify,  as  property 
owned  by  Teetsel  when  he  executed  the  mortgage,  and  also  that  which 
Teetsel  purchased  and  put  on  the  premises  by  way  of  replacement 
and  taken  into  possession  prior  to  tiie  filing  of  the  petition  in  bank- 
ruptcy; also  that  answering  to  such  description  not  taken  into  ac- 
tual possession  prior  to  the  filing  of  such  petition.  If  there  is  a  dis- 
pute as  to  identity,  the  special  master  will  take  evidence  and  deter- 
mine and  report  the  facts  and  his  conclusions  of  law.  Until  title  is 
determined  on  the  conning  in  of  the  report  of  the  special  master,  Mc- 
Namara and  the  receiver  and  trustee,  when  appointed,  will  be  en- 
joined and  restrained  from  disposing  of  any  of  such  proper^. 


THE  MIDDLESEX. 

(District  Oonrt,  D.  Massadiusetts.    Jane  13,  1910.) 

Nos.  1043,  1336",  1335,  143Z 

L  CoixisioN  4=>82(2)— Faui/i — Excessive  Speed  in  Foo. 

A  speed  of  four  knots  through  the  water,  by  a  long  and  heavily  Tadeo 
schooner  at  night  In  a  fog,  held  not  excessive,  sudi  speed  being  necessary 
to  give  .her  steerageway. 
2.  Collision  «=s»81 — Schooner  and  Steambuip — Wabnino  Sionau  in  Foo. 
That  a  schooner  at  sea  did  not  sound  her  whistle  or  exhibit  a 'flare  at 
night  Id  a  dense  fog  held  not  a  fault  ccxitrlbutlng  to  a  collision  with  meet- 
ing steamship,  where  she  was  sailing  free  and  her  fog  horn  was  sounded  at 
proper  intervals. 
8.  Death  ^=>13 — Wbongfui,  Death  on  High  Seas.  • 

State  statutes  In  force  at  the  home  porta  of  the  vessels,  giving  a  right 
of  action  for  wrongful  death,  do  not  authorize  a  recovery  for  death  due  to 
collision  on  the  high  seas. 
4.  Death  ®=>23 — Contkibdtory  Neqliqence. 

The  captain  of  a  schooner  drowned  when  His  vessel  was  sunk  in  a 
collision  at  sea  held  on  the  evidence  not  chargeable  with  negligence  for 
falling  to  get  into  a  boat  when  requested  to  do  so  by  the  mate. 

4s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indeze* 
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In  Admiralty.  Suit  by  the  Russell  Qjmpany  against  the  steamer 
Middlesex.  Intervening  petition  of  Edmund  Winfield  and  Edward 
Lawrence,  and  libels  by  Mary  E.  Thomas,  administratrix  of  the 
estate  of  John  Thomas,  by  Frederick  Foster,  administrator  of  the 
estate  of  John  Wi  Cook,  and  by  James  H.  Dooley,  administrator  of 
the  estate  of  Arthur  Carberry,  against  the  Coastwise  Transportation 
Company.  Decree  for  interveners  Winfield  and  Lawrence,  and  dis- 
missing libels  in  the  other  suits. 

Cas^  No.  1043: 

Blodgett,  Jones,  Bumham  &  Bingham,  of  Boston,  Mass.,  for  claim- 
ant. 

Lewis,  Adler  &  Laws,  of  Philadelphia,  Pa.,  and  Frederick  Foster 
and  Warner,  Stackpole  &  Bradlee,  all  of  Boston,  Mass.,  for  libelant 
and  petitioners  Winfield  and  another. 

Case   No.   1336 : 

Lewis,  Adler  &  Laws,  of  Philadelphia,  Pa.,  and  Frederick  Foster, 
of  Boston,  Mass.,  for  libelant. 

Blodgett,  Jones,  Bumham  &  Bingham,  of  Boston,  Mass.,  for  re- 
spondent. 

Case  No.  1335: 

Lewis.  Adler  &  Laws,  of  Philadelphia,  Pa.,  and  Frederick  Foster, 
of  Boston,  Mass.,  for  libelant. 

Blodgett,  Jones,  Bumham  &  Bingham,  of  Boston,  Mass.,  for  re- 
spondent. 

Case  No.  1432: 

Frederick  Foster  and  Sawyer,  Hardy,  Stone  &  Morrison,  all  of 
Boston,  Mass.,  and  Lewis,  Adler  &  Laws,  of  Philadelphia,  Pa.,  for 
libelant 

Blodgett,  Jones,  Bumham  &  Bingham,  of  Boston,  Mass.,  for  re- 
spondent. 

MORTON,  District  Judge.  These  cases  grow  out  of  a  collision 
between  the  steamer  Middlesex,  owned  by  the  Coastwise  Trans- 
portation Company,  and  the  five-masted  schooner  George  P.  Hudson, 
which  occurred  on  11th  July,  1914,  at  about  10:20  p.  m.,  on  the  high 
seas,  at  a  point  about  six  miles  eastward  of  Pollock  Rip  Slue  light- 
ship. There  was  a  dense  fog  at  the  time.  The  Hudson  sank  almost 
immediately;  her  captain  and  two  of  her  crew  were  drowned.  The 
proceedings  now  before  the  court  are  to  recover  damages  for  their 
deaths,  and  damages  for  personal  injuries  received  in  the  collision 
by  two  surviving  members  of  the  Hudson's  crew.  The  death  claims 
are  presented  by  three  separate  libels  in  personam  against  the  own- 
er of  the  Middlesex;  the  claims  for  personal  injuries  by  an  inter; 
vening  petition  in  the  orignal  libel  in  rem  brought  against  the  steam- 
er by  the  owners  of  the  schooner  and  her  cargo.  No  claims  for  loss 
of  property  of  any  sort  are  now  before  the  court.  No  fault  is  charged 
against  either  vessel  in  respect  to  lights.  It  is  conceded  by  the 
c^imant  that  the  steamer's  speed,  which  was  six  or  seven  knots  an 
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hour  at  least,  was  excessive,  and  that  she  was  at  fault  in  respect 
thereto. 

The  principal  questions  are:  First,  whether  the  schooner  was  at 
fault  for  excessive  speed  and  failure  to  give  proper  warnings  of  her 
presence;  and,  if  so,  second,  whether  such  fault  on  the  part  of  the 
8cho<^*ner  diminishes  the  damages  if  otherwise  allowable;  and,  third, 
in  the  death  cases  only,  whether  damages  can  be  recovered  against 
the  steamer  for  loss  of  life. 

[1]  As  to  the  schooner's  speed:  She  was  bound  north,  running 
free  with  the  wind  over  her  port  quarter.  All  her  lower  sails  and 
most  of  her  topsails  and  jibs  were  set  She  was  a  long  vessel,  heav- 
ily loaded,  and  deep  in  the  water.  It  is  difficult  to  form  a  satisfac- 
tory conclusion  as  to  her  speed  at  the  time  of  the  accident.  Her 
crew  all  testify,  in  substance,  that  she  had  little  more  than  good 
steerageway — perhaps  three  or  four  miles  an  hour  through  the  wa- 
ter— and  this  is  to  some  extent  corroborated  by  the  nearly  unanimous 
testimony  that  the  wind  was  light,  and  by  the  fact  that  tackles  had 
been  fastened  to  some  of  the  booms  to  keep  them  from  swinging  in. 
On  the  other  hand,  it  is  clear  that  in  the  two  and  a  half  hours  preced- 
ing the  collision  the  schooner  had  come  a  distance  of  about  twelve 
nautical  miles — an  average  speed  of  about  five  knots.  About  one  knot 
an  hour  was  due  to  the  favoring  tide,  so  that  her  speed  through  the 
water  averaged  about  four  knots.  It  is  contended  by  the  claimant — 
the  argument  being  based  on  a  reading  of  the  log  and  an  estimate 
of  the  time  when  the  reading  was  made,  testified  to  by  Williams, 
the  mate  of  the  schooner — that  within  the  hour  preceding  the  collision 
she  had  covered  about  seven  miles.  If  so,  her  speed  was  certainly  im- 
moderate. The  argument  assumes  that  the  distance  from  the  whistling 
buoy  to  the  point  where  the  reading  was  made  was  as  indicated  by  the 
log.  In  fact  it  was  that  distance,  plus  the  drift  of  the  tide,  which  would 
not  show  on  the  log.  Williams  did  not  take  the  time  when  he  read  the 
log,  and  there  is  the  possibility  of  substantial  error  on  that  important 
point.  There  is  nothing  to  show  any  freshening  of  the  wind  after  that 
time  or  any  other  reason  for  increased  speed  in  the  last  hour  before  the 
collision. 

I  am  not  satisfied,  on  the  evidence,  that  the  schooner  was  making 
at  the  time  of  the  collision  more  than  her  average  speed  for  the  two 
and  a  half  hours  immediately  preceding,  i.  e.,  about  four  knots  per 
hour  through  the  water,  and  about  five  knots  over  the  ground ;  and  the 
(lucstion  is  whether  this  was  excessive.  Of  course,  a  sailing  vessel 
cannot  stop  and  reverse  like  a  steamer.  Her  only  metliod  of  avoid- 
ing obstacles  ahead  is  by  a  change  of  course.  Below  a  certain  speed, 
a  long,  heavily  laden  vessel  like  the  Hudson  loses  almost  completely 
her  ability  to  maneuver.  She  must  maintain  such  speed — and,  un- 
«lcr  the  circumstances  here  shown,  such  speed  only — as  will  enable 
her  to  change  course  effectively  if  danger  arises.  The  point  at 
which  that  rate  is  exceeded  by  any  particular  vessel  at  any  given 
time  is  a  matter  of  judgment,  depending  on  many  things.  Even 
with  steamers  it  is  not  uniform;  much  greater  differences  must 
be  allowed  for  in  sailing  vessels.    It  devolves  upon  the  respondent 
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to  establish  that  the  Hudson's  speed  was  immoderate  and  in  my 
opinion  it  has  failed  to  do  so.  In  The  Chattahoochee,  173  U.  S. 
540,  19  Sup.  Ct  491,  43  I..  Ed.  801,  s.  c.  74  Fed.  899,  21  C.  C. 
A-  162,  relied  on  by  the  respondent,  the  speed  through  the  water, 
on  which  ability  to  maneuver  depends,  was  at  least  two  or  three  knots 
greater,  and  the  schooner  was  smaller  and  presumably  quicker  in  ac- 
tion. 

[2]  It  is  also  urged  that  the  Hudson  should  have  shown  a  flare- 
light  as  the  steamer  approached,  or  have  blown  danger  signals  on 
her  own  steam  whistle,  in  order  to  give  additional  warning  of  her 
presence  and  location.  As  to  blowing  the  whistle,  I  think  that 
would  have  tended  rather  to  confuse  and  mislead  than  to  assist  the 
approaching  vessel.  The  schooner  was  certainly  not  at  fault  for 
failing  to  do  it.  As  to  the  flare,  while  I  think  that  an  unusually  care- 
ful master  would  perhaps  have  displayed  one,  I  cannot  say  that  the 
course  and  distance  of  the  on-coming  steamer  were  so  apparent  to 
the  men  on  the  schooner  that  they  were  required  to  do  so  in  the  ex- 
ercise of  prudent  seamanship.  Additional  warnings  of  this  charac- 
ter are  intended  to  be  used  either  'to  attract  the  attenticm  of  an 
approaching  vessel  which  apparently  has  overlooked  the  vessel  resort- 
ing to  them,  or  to  warn  an  approaching  vessel  when  she  cannot  other- 
wise be  expected  to  locate  accurately  the  place  of  the  .vessel  show- 
ing the  flare.  In  this  case  the  schooner  had  a  fog  horn  which,  upon 
the  great  weight  of  the  testimony,  was  a  suitable  one,  and  was  be- 
ing sounded  at  frequent  intervals  after  the  steamer's  whistle  was  heard. 
The  steamer  was  approaching  from  ahead  and  the  schooner's*  horn 
was  pointed  in  that  direction.  It  was  not  evident  ore  the  schooner 
that  the  horn  would  not  afford  to  the  steamer  adequate  information 
of  her  presence  and  location.  To  hold  her  at  fault  for  not  showing 
a  flare  would  practically  amount  to  establishing  a  rule  that  sailing 
vessels  were  bound  to  do  so  whenever  they  became  aware  of  danger 
from  a  steamer  approaching  in  a  fog  at  night.  I  do  not  think  that 
the  failure  of  the  schooner  to  display  a  flare  was  a  fault  on  her  part. 

Various  other  faults  are  alleged  against  the  schooner,  none  of  which 
seem  to  me  to  be  established  nor  to  require  discussion.  On  all  the  evi- 
dence I  find  that  the  Hudson  was  free  from  fault  in  respect  to  the  col- 
lision, and  that  it  was  due  solely  to  the  fault  of  the  Middlesex. 

It  follows  that  on  the  intervening  petition  of  Winfield  and  L,awrence 
for  personal  injuries  each  petitioner  is  entitled  to  a  decree  for  full 
damages,  and  the  petition  must  be  referred  to  an  assessor  to  state  the 
damages. 

•  [3]  There  remains  the  question  whether  damages  can  be  recovered 
for  the  deaths  of  Captain  Thomas  and  the  two  men  who  were  drowned. 
In  this  connection  certain  additional  facts  must  be  stated.  The  Mid- 
dlesex was  owned  by  a  New  Jersey  corporation;  her  home  port  was 
Ecston.  The  Hudson  was  owned  by  a  Maine  corporation.  The  laws 
of  New  Jersey  (Compiled  Statutes,  vol.  2,  pp.  1907,  1908)  allow  the 
recovery  of  damages  for  death.  The  laws  of  Maine  also  permit  recov- 
ery for  death.  (Maine  Rev.  Statutes  1903,  c.  89,  §§  9,  10).  The  New 
Jersey  statute  allows  a  recovery  based  upon  the  loss  sustained  by  the 
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person  entitled  to  the  damages.  Under  the  Maine  statute  the  damages 
are  assessed  upon  the  same  principle,  but  are  limited  to  an  amount  not 
exceeding  $5,(XX).  There  is  no  such  limitation  in  the  New  Jersey  stat- 
ute. The  two  statutes,  therefore,  differ  in  a  substantial  provision.  The 
Massachusetts  statutes  (Acts  of  1907,  c.  375,  as  amended)  allow  re- 
covery for  damages  for  death  caused  by  negligence,  but  are  based  upon 
an  entirely  different  principle;  the  damages  being  awarded  not  as 
compensation  for  loss,  but  as  a  penalty  assessed  with  reference  to  the 
degree  of  culpability.  No  case  has  gone  so  far  as  to  allow  damages  for 
death  on  the  high  seas  under  the  circumstances  here  disclosed,  and  I 
rule  that  they  are  not  recoverable.  The  principles  involved  have  been 
so  well  and  fully  considered  in  the  following  cases  and  articles  that  an 
extended  discussion  of  them  is  unnecessary:  The  Scotland,  105  U. 
S.  24,  29,  30,  26  L.  Ed.  1001;  The  Belgenland,  114  U.  S.  355,  369,  5 
Sup.  Ct.  860,  29  L.  Ed.  152;  The  Hamiltoiii  207  U.  S.  398,  28  Sup. 
Ct.  133,  52  L.  Ed.  264;  La  Bourgogne,  210  U.  S.  95,  28  Sup.  Ct.  664, 
52  L.  Ed.  973 ;  Thomassen  v.  Whitwell,  9  Ben.  403,  Fed.  Cas.  No. 
13,929;  "The  Remedy  for  Death  at  Sea,"  by  Judge  Harrington  Put- 
nam, Case  and  Comment,  July,  1915;  "An  Attempt  by  Lawyers  to 
Remedy  the  Law,"  by  FitzHenry  Smidi,  Jr.,  Case  and  Comment,  July, 
1915;  "Extra  Territorial  Marine  Torts,"  by  George  Whitelock,  Esq., 
22  Harvard  Law  Review,  pp.  413-418;  Benedict,  Admiralty  Juris- 
diction and  Practice  (4th  Ed.)  p.  183. 

[4]  As  to  the  conduct  of  Capt.  Thomas,  a  further  question  is  rais- 
ed which,  in  view  of  the  possibility  of  an  appeal,  ought  perhaps  to  be 
decided.  It  is  contended  by  the  respondent  that  he  was  negligent  in 
not  getting  into  the  boat  when  he  had  the  opportunity  to  do  so ;  that 
this  negligence  on  his  part  was  the  proximate  cause  of  his  death ;  and 
that  for  liiis  reason  his  representative  would  not  be  entitled  to  recover 
for  the  death.  It  seems  clear  that  Capt.  Thomas  intended  to  get  into 
the  boat  later.  He  was  somewhat  incapacitated  physically,  and  might 
well  want  the  boat  in  such  a  position  as  to  make  it  as  easy  as  possible 
for  him  to  get  into  it.  It  was  a  very  great  emergency ;  some  members 
of  the  crew  who  were  saved  were  still  rushing  aft  towards  the  boat 
when  he  refused  to  get  into  it ;  the  schooner  sank  with  very  unusual 
rapidity,  which  he  probably  did  not  foresee.  Considering  all  the  cir- 
cumstances, I  do  not  think  that  he  was  negligent  in  failing  to  get  into 
the  boat  when  requested  to  do  so  by  the  mate,  although  had  he  taken 
that  advice  he  would  not  have  been  drowned. 

Decrees  may  be  entered  dismissing  the  libel  in  each  of  the  death 
cases. 
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UNION-CASTU!  MAIL  S.  S.  CO.,  Limited,  v.  PENDLETON  SHIPBUILDING 

&  NAV.  CO.  et  al. 

(DlstTlct  Court,  D.  Massachusetts.    August  9,  i916.) 

Nos.  1469,  1476. 

L  CoixiBiON  e=>49 — FAHiUSE  to  Chanok  Ooubsb — ^Evidenox  of  Fattx/t — Sttf- 

nCIKNCT. 

Id  suit  for  collision  between  steamer  and  schooner,  evidence  held  to 
show  that  latter  -was  not  at  fault  for  h<ridlng  its  course  after  steamer  bad 
made  sudden  change  of  course  toward  It. 

Z  COLUSION  «=949 — SOHOONBB'8  LiGtITS — SumCISNCT  OF  BVIDENOX. 

In  suit  for  coUlslon  between  steamer  and  schooner,  evidence  held  to 
show  that  lattei's  lights  were  properly  set  and  burning  and  were  not  ob- 
scured by  her  sails. 

3.  CoixiaiON  «=348 — Schooner  and  Stbauek — BtniDEN  of  Proof. 

Where  a  sailing  vessel  carrying  proper  lights  was  run  down  at  sea  by 
a  steamer  on  a  night  when  the  seeing  was  good,  the  latter  has  a  heavy 
burden  to  show  itself  not  at  fault 

4.  CoLUsiON  ^=945 — Schooner  and  Stbaker — Showing  of  Flabe. 

Wihere  steamer  changed  her  course  so  as  to  head  more  toward  a  schoon- 
er, making  It  appear  to  master  of  latter  that  It  was  being  overlooked,  the 
latter  was  not  at  fault  In  showing  flare  light.     . 

Sb  COIUSION  4=349 SOHOONKK  AND  STXAMEB — SUFFIOIKNCT  OF  BVIDENOE. 

In  suit  for  collision  between  schooner  and  steamer,  evidence  held  to 
abow  that  latter  waa  at  fault  for  falling  to  slow  or  stop  seasonably  and 
for  ftiUlng  to  discover  and  keep  clear  of  former. 

In  Admiralty.  Libel  by  the  Pendleton  Shipbuilding  &  Navigation 
Company  against  the  steamship  Chepstojv  Castle,  with  cross-libel  by 
the  Union-Castle  Mail  Steamship  Company,  Limited,  against  the  Pen- 
dleton Shipbuilding  &  Navigation  Company  and  others.  Decree  ad- 
judging the  Chepstow  Castle  solely  at  fault,  and  referring  the  case  to 
an  assessor  to  state  damages,  and  cross-libel  dismissed. 

Case  No.  1469: 

Blodget^  Jones,  Burnham  &  Bingham,  of  Boston,  Mass.,  for  libel- 
ant 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City,  and  FitzHenry 
Smith,  Jr.,  of  Boston,  Mass.,  for  claimant 

Case  No.  1476: 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City,  and  FitzHenry 
Smith,  Jr.,  of  Boston,  Mass.,  for  cross-libelant. 

Blodgett,  Jones,  Burnham  &  Bingham,  of  Boston,  Mass.,  for  r^ 
spondents. 

MORTON,  District  Judge.  These  two  cases  arise  out  of  a  colli- 
sion on  the  high  seas,  about  15  miles  southwest  of  Winter  Quarter 
Shoal  lightship,  off  the  Virginia  coast,  between  the  three-masted 
schooner  Emma  F.  Angell  and  the  steamer  Chepstow  Castle.  The 
collision  occurred  about  2:25  a.  m.  on  the  morning  of  April  8,  1916. 
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The  schooner  sank  almost  immediately.  •  Her  crew  were  saved.  The 
first  case  is  a  libel  by  her  owners  to  recover  damages  for  her  loss. 
There  is  a  cross-libel  by  the  owners  of  the  Chepstow  Castle  to  re- 
cover for  the  damage  to  her. 

"  The  night  was  overcast  and  dark,  with  occasional  squalls,  but  no 
fog  or  mist.  The  seeing  was  good.  The  wind  was  moderate  to  fresh, 
about  southeast.  The  schooner  was  headed  about  south  southwest,  on 
the  wind,  but  not  quite  closehauled.  She  was  bound  to  Norfolk.  She 
was  carrying  substantially  all  sail,  including  four  head  sails. 

The  Chepstow  Castle  is  about  425  feet  long  and  of  about  5,000 
net  tons.  She  was  proceeding  in  a  northeasterly  direction  at  full 
speed,  about  10  knots  per  hour.  There  was  a  difference  of  about  two ' 
points  from  a  straight  line  in  the  courses  of  the  vessels  as  they  ap- 
proached each  other,  the  schooner  having  the  steamer  on  her  star- 
board bow  and  their  courses  intersecting. 

The  steamer  was  first  seen  from  the  schooner  when  about  three 
miles  distant.  Shortly  afterwards  she  was  observed  to  change  her 
course  slightly  towards  the  schooner,  plainly  showing  her  red  light 
against  the  schooner's  green.  The  master  of  the  schooner  inferred 
from  this  maneuver  On  the  part  of  the  steamer,  and  from  her  failure 
to  make  any  further  change  of  course  to  avoid  his  vessel,  that  the 
schooner  was  being  overlooked  by  the  steamer.  In  order  to  attract 
her  attention  he  showed  a  bright  flare  light  aft  on  his  starboard  rail. 
The  steamer  held  her  course,  which  was  one  involving  danger  of  col- 
lision. The  master  of  the  schooner  then  swung  an  ordinary  white 
lantern  on  the  schooner's  starboard  quarter.  As  me  steamer  still  made 
no  change  in  direction  or  speed,  he  ordered  the  whistle  of  the  donkey 
engine  to  be  sounded. 

About  this  time  the  steamer  was  observed  to  swing  sharply  to 
starboard  and  head  almost  directly  across  the  schooner's  bow.  The 
vessels  were  then  pretty  close  together.  The  schooner  held  her  course 
for  a  short  time  until  it  became  evident  that  a  collision  was  unavoid- 
able. Then  her  helm  was  put  down  and  an  effort  made  to  bring  her 
into  the  wind,  which  would  be  towards  the  southeast.  Almost  im- 
mediately after  this  was  done  the  steamer,  then  heading  approxi- 
mately east,  struck  the  schooner  about  opposite  the  spanker  rigging 
and  cut  almost  through  her.  Her  crew  got  into  the  boat,  and  the 
schooner  sank  within  a  very  few  minutes. 

The  navigation  of  the  steamer  was,  at  the  time,  in  charge  of  her 
second  officer.  She  had  one  man  on  lookout,  who  was  stationed  in 
the  crow's  nest ;  the  officer  was  on  the  bridge,  and  with  him  there 
was  the  helmsman.  There  were  two  other  men  in  the  watch  who 
were  not  assigned  to  special  duty.  Her  captain  came  on  the  bridge 
after  the  emergency  had  arisen  and  before  the  vessels  came  together. 
The  testimony  of  the  witnesses  for  the  steamer  is  not  entirely  har- 
monious, but  the  account  of  the  accident  given  by  them  may  be  sum- 
marized as  follows : 

The  steamer's  course  was  laid  for  the  Winter  Quarter  Shoal  light- 
ship, and  the  officer  on  watch  was  looking  out  for  that  light.  About 
15  minutes  before  the  collisicm  he  saw  what  he  took  to  be  a  gleam 
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of  it  below  the  horizon.  He  took  a  cross-bearing  of  another  light  on 
shore,  which  was  about  on  his  port  beam,  and  then  went  to  the  chart- 
room  to  put  the  steamer's  position  on  the  chart.  He  reported  the 
lightship  to  the  captain  as  dead  ahead,  and  received  orders  to  keep  it 
slightly  on  the  port  bow.  The  steamer  thereupon  changed  her  course 
about  half  a  point  to  starboard.  This  was  the  change  which,  as  above 
mentioned,  was  observed  on  the  schooner  shortly  after  tlie  steamer 
was  sighted.  When  the  officer  returned  to  the  bridge  the  gleam  of 
the  lightship  was  no  Icmger  visible.  He  was  scmiewhat  puzzled  by  its 
disappearance,  and  began  sharply  to  look  for  it,  using  field  glasses. 
and  scatming  that  part  of  the  horizon.  Some  minutes  later  his  at- 
tention was  attracted  by  a  bright  light  about  on  the  range  where  the 
li^t  vessel  had  been.  It  was,  however,  much  closer  at  hand  than 
the  light  vessel  would  have  been  if  his  location  of  his  vessel  were 
correct.  He  testified  that  he  recognized  the  light  as  being  a  flare 
Ught,  that  he  thought  he  had  overrun  his  course  and  was  close  to  the 
lightship,  and  that  he  supposed  the  lights  on  the  lightship  had  given 
out  and  she  was  showing  a  flare  to  warn  him  to  keep  off.  What  he 
did,  as  he  says,  was  to  put  his  helm  hard  i^rt,  swinging  the  steamer 
towards  the  east.  According  to  the  testimony  of  the  helmsman  on 
the  steamer  this  change  of  course  was  not  made  until  some  time  after 
the  flare  had  disappeared.  It  was  observed  on  the  schooner,  as  above 
stated.  The  danger  whistles  from  the  schooner  were  heard  on  the 
steamer — a  succession  of  short  blasts  on  the  steam  whistie.  There 
was,  however,  no  reduction  in  the  steamer's  speed.  The  lookout 
very  soon  reported  a  sailing  vessel  dead  ahead,  and  the  green  side- 
light of  the  schooner  was  for  the  first  time  observed  on  the  steamer. 
At  this  juncture  the  captain  of  the  steamer  came  on  the  bridge.  He 
says  that  the  schooner  was  then  300  or  400  yards  distant ;  other  wit- 
nesses on  the  steamer  put  it  much  less — as  short  as  half  her  length, 
i.  e.,  about  215  feet.  He  at  once  ordered  the  engines  reversed.  No 
change  was  made  in  the  helm,  which  was  hard  aport.  The  steamer 
slid  forward,  still  swinging,  and  collided  with  the  schooner,  as  above 
described. 

The  steamer  asserts  that  the  collision  occurred  wholly  because  of 
the  fault  of  the  schooner,  and  alleges  three  principal  faults:  (1)  That 
the  schooner's  green  light  was  not  brightly  burning  or  was  obscured 
by  her  headsails ;  (2)  that  the  display  of  the  flare  light  by  the  schooner 
was  a  fault  whidi  misled  the  steamer  and  contributed  to  the  accident ; 
and  (3)  that  the  schooner  negligently  held  her  course  when  by  chang- 
ing it  she  could  have  avoided  the  collision. 

[1]  As  to  the  last  alleged  fault,  I  am  of  opinion,  for  reasons  which 
I  stated  orally  at  the  conclusion  of  the  arguments,  that  it  is  not  es- 
tablished. The  situation  in  which  the  schooner  .found  herself  after 
the  steamer's  last  and  sudden  change  of  course  towards  her  was  a 
desperate  and  confusing  one.  The  steamer  was  both  swinging  and 
slowing.  Even  after  the  event,  gentlemen  equally  well  qualified  to 
form  an  opinion  disagree  as  to  what  the  schooner  should  have  done, 
certain  expert  witnesses  sa3ang  that  she  should  have  luffed,  and  the 
steamer's  counsel  that  she  should  have  kept  off.    The  lookout  on  the 
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steamer  says  there  was  not  time  for  the  schooner  to  change  her  course 
after  she  was  seen  from  the  steamer.  The  master  of  the  schooner 
was,  in  my  opinion,  entirely  right  in  holding  his  course  as  long  as  he 
did.  If  he  had  done  otherwise,  his  action  would  certainly  have  been 
charged  against  his  vessel  as  a  grave  fault  if  a  collision  had  occurred. 

[2]  The  questions  as  to  lights  are  more  difficult.  The  steamer  con- 
tends that  the  schooner's  side  light  was  either  dim  or  obscured,  and  that 
it  did  not  meet  the  requiremfents  of  law.  This  contention  is  founded 
upon  the  testimony  of  the  lookout,  the  officer  on  watch,  and  the  helms- 
man of  the  steamer,  who  being,  sis  they  say,  attentively  watching  the  sea 
ahead,  entirely  failed  to  discover  the  green  light  until  it  was  too  close 
at  hand  for  them  to  avoid  a  collision.  And  this  testimony  is  further 
strengthened  by  that  of  other  persons  on  the  steamer  who  happened 
to  be  on  deck  and  to  look  ahead  during  the  time  when  the  schooner's 
light  ought  to  have  been  visible  and  who  did  not  see  it.  On  the  other 
hand,  some  of  these  same  witnesses,  among  them  the  lookout,  also  tes- 
tified that  when  they  noticed  the  schooner  s  light,  just  before  the  col- 
lision, it  appeared  to  be  all  right  and  to  be  burning  brightly. 

The  evidence  for  the  schooner  satisfies  me  that  she  was  being 
navigated  with  more  than  ordinary  care.  Her  master  became  appre- 
hensive about  the  steamer  while  the  latter  was  still  a  considerable  dis- 
tance away.  He  testified  that  he  directed  the  man  on  lookout  to  in- 
spect the  schooner's  lights,  and  that  the  lookout  reported  them  all  right. 
The  lookout,  who  was  called  as  a  witness,  corroborates  this  testimony. 
It  is  certain  that  a  flare  light  was  shown,  and  that  by  her  master's  or- 
der the  steam  whistle  on  the  schooner  was  blown  in  further  efforts  to 
attract  the  steamer's  attention.  The  whole  evidence  for  the  schooner, 
which  at  various  points  is  corroborated  by  witnesses  on  the  steamer, 
indicates  that  considerable  uneasiness  in  regard  to  the  steamer's  con- 
duct was  felt  by  those  on  board  the  schooner,  and  that  a  high  degree  of 
vigilance  was  being  exercised.  Under  such  circumstances,  it  seems 
wholly  natural  that  her  lights  would  be  inspected.  I  therefore  attach 
more  importance  than  I  might  under  different  circumstances  to  the  tes- 
timony of  her  officer  and  crew  as  to  the  condition  of  her  lights.  Just 
before  the  collision  her  green  light  was  properly  burning  and  was  seen 
from  the  steamer.  There  is  not  a  suggestion  in  the  testimony  that 
anything  was  done  to  it  while  the  vessels  were  approaching  each  other. 
As  to  the  testimony  of  the  second  officer  of  the  steamer  and  his  failure 
to  see  the  schooner's  lights,  in  another  case  recently  tried  before  me, 
an  officer  using  glasses  in  an  effort  to  pick  up  a  light  vessel  just  be- 
yond the  horizon  overlooked,  as  I  thought,  a  sailing  vessel  close  at  hand. 
The  Surf,  230  Fed.  485,  488.  It  is  by  no  means  impossible  that  that 
occurred  in  this  case  also.  The  helmsman's  attention  was  on  his  course 
and  compass.  His  failure  to  see  the  schooner's  light  affords  no  strong 
evidence  that  the  light  was  not  visible.  The  lookout's  testimony  is  sig- 
nificant, but  is  outweighed  by  the  other  evidence  in  the  case.  I  find 
that  the  schooner's  lights  were  properly  set  and  burning. 

It  is  further  suggested  on  behalf  of  the  steamer  that  the  green  light, 
although  properly  burning,  may  have  been  obscured  by  the  head  sails. 
This  is  an  easy  suggestion  to  make,  and  one  not  infrequently  offered  on 
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behalf  of  a  vessel  which  has  overlooked  the  lights  of  another  vessel  ap- 
proaching nearly  head-on.  In  this  case  itis  repelled  by  the  unanimous 
testimony  of  the  men  on  the  schooner,  and  also,  as  I  mink,  by  the  cir- 
cumstances of  the  case.  The  vessels  -were  not  approaching  head  to 
head,  but  at  an  angle,  the  steamer  being  pointed  ahead  of  the  schooner 
and  across  her  bow.  She  never  did  cross  the  schooner's  bow.  The 
schooner's  head  sails  would  have  had  to  be  far  out  to  obscure  her 
lights  under  such  conditions.  The  schooner's  course,  with  reference 
to  the  wind,  was  such  as  to  make  it  wholly  unlikely  that  her  head  sails 
would  be  slacked  way  off.  I  find  that  her  green  light  was  not  obscured 
by  her  sails. 

[3]  We  have  then  the  case  of  a  sailing  vessel,  carrying  proper  lights," 
run  down  at  sea  by  a  steamer  on  a  night  when  the  seeing  was  good. 
The  mere  statement  of  the  accident  obviously  throws  a  heavy  burden 
of  explanation  upon  the  steamer  to  exculpate  herself.  The  final  con- 
tention made  on  her  behalf  is  that  the  schooner  was  at  fault  for  show- 
ing the  flare.  The  flare  burned  with  an  intense  white  light  lasting 
about  two  minutes.  While  it  was  burning  I  have  no  doubt  that  it  was 
impossible  on  the  steamer  to  make  out  the  schooner's  green  light.  The 
vesseb  were  coming  together  at  the  rate  of  about  15  knots  an  hour.  It 
is  evident  that  for  a  considerable  distance  the  steamer  was,  by  reason 
of  the  schooner's  conduct  in  showing  the  flare,  left  without  information 
as  to  the  schooner's  direction. 

I  see  no  sufficient  reason  to  doubt  the  correctness  of  the  statement 
of  the  law  as  to  flare  lights  recently  made  by  me  in  Russell  v.  S.  S. 
Middlesex,  253  Fed.  142  (District  Court  Mass.  June  13,  1916),  in 
which  it  was  said  that — 

"Additional  warnings  of  tbls  character  are  intended  to  be  used  either  to 
attract  the  attention  of  an  approaching  vessel  which  has  apparently  over- 
looked the  vessel  resorting  toi  It,  or  to  warn  «ii  approaching  vessel  when  she 
cannot  otherwise  be  expected  to  locate  accurate  the  place  of  the  vessel 
showing  the  Bate." 

[4]  There  is  no  doubt  that  the  flare  was  not  shown  until  after  the 
steamer  had  changed  her  course  so  as  to  head  more  towards  the 
schooner.  The  master  of  the  schooner  then  displayed  the  flare,  which 
was  seen  on  the  steamer;  he  then  swung  the  lantern,  which  was  not 
seen  on  the  steamer ;  he  then  blew  his  steam  whistle,  which  was  heard 
on  the  steamer.  .  His  supposition  that  he  was  being  overlooked  when 
the  flare  was  shown  was  correct.  If  it  was  not  displayed  until  the  ves- 
sels were  fairly  near  together,  as  would  be  inferred  from  the  testimony 
of  some  witnesses  on  the  steamer,  there  is  no  sufficient  explanation  for 
her  previous  failure  to  see  the  green  light,  and  the  showing  of  the  flare 
was,  I  think,  justified.  If,  on  the  other  hand,  the  flare  was  shown 
fairly  early  in  the  approach  of  the  two  vessels,  as  would  be  inferred 
from  the  testimony  of  the  master  of  the  schooner  and  some  witnesses 
on  the  steamer,  there  remained  ample  time,  after  the  effect  of  it  had 
disappeared,  for  the  steamer  to  have  seen  the  schooner  and  to  have 
avoided  her.  Some  latitude  must  certainly  be  given  to  the  judgment 
and  action  of  a  shipmaster  in  matters  of  this  sort,  and  I  am  not  pre- 
pared to  say  that  the  schooner  was  at  fault  for  having  shown  the  flare. 
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Another  point,  although  not  necessary  to  the  decision  of  the  case, 
perhaps  ought  to  be  referred  to.  Before  the  schooner  was  seen  from 
the  steamer  repeated  short  blasts  of  the  former's  steam  whistle,  plain- 
ly saying  danger,  were  heard  on  the  steamer,  and  yet  the  engines  were 
not  even  slowed.  She  was  kept  at  full  speed  until  the  captain  reached 
(he  bridge,  and  his  first  act  on  getting  there  was  to  order  them  hard 
astern.  This  delay  was  not  unimportant,  because,  if  the  steamer  had 
been  slowed  down  a  short  time  sooner  than  she  was,  and  other  things 
had  remained  the  same,  the  schooner  would  have  crossed  the  steamer's 
bow  and  got  clear. 

[5]  The  steamer  was  kt  fault  for  failing  to  slow  or  stop  seasonably, 
as  well  as  for  failing  to  discover  and  keep  clear  of  the  schooner.  The 
schooner  was  free  from  fault. 

There  must  be  a  decree  in  the  first  case  adjudging  the  Chepstow 
Castle  solely  at  fault  for  the  collision  and  referring  the  case  to  an  as- 
sessor to  state  the  damages,  and  in  the  cross-libel  a  decree  dismissing 
the  libel. 


AGBNOT  or  CANADIAN  CAR  &  FOUNDRY  CO.,  limited,  et  aL,  v. 
AMBRIOAN  CAN  CO. 

(District  Court,  S.  D.  New  York.    August  5,  1915.) 

L  CoNSTTTtrnoNAi.  I.AW  €=»68(1) — ^DismiBTrnoN  of  Govebnmewtai,  Powebs — 
BXECOnVE  Depaktmknt. 

The  question  of  the  sovereignty  of  a  for^gn  government  Is  a  political 
question  detennination  of  which  by  the  executive  or  legislative  department 
of  the  United  States  government  binds  the  Judicial  department 

2.  EviDENOK  «=»334(1) — I1A.W  OF  Foreign  Courtbt — Cebtificate  of  Akbas- 

KADOB. 

The  oertlflcate  of  the  ambassador  of  a  foreign  country  to  the  Unltecl 
States  as  to  the  law  ot  his  country  or  the  personnel  and  authority  of  offi- 
cials of  his  government  la  admissible  In  the  courts  of  the  United  States. 

8.  Intebnamonal  liAW  €=>9 — Effect  of  Ohawoe  of  Sovereignty. 

The  principle  Is  firmly  established  In  our  courts  that  the  rights  and 
liabilities  of  a  state  are  unaffected  by  a  change  either  In  the  form  or 
personnel  of  its  government,  however  accomplished,  whether  by  revo- 
lution or  otherwise. 

4.  Thial  €=955 — Reception  of  Evidence — Discbetion  of  Coubt — War  Condi- 

'       TICKS. 

The  trier  of  facts  may  determine  whether  as  matter  of  fact  a  cable 
dispatch  purporting  to  be  sent  by  authority  of  a  foreign  government  is 
genuine  and  was  sent  aa  Indicated,  war  exigencies  requiring  that  court 
shall  deal  with  sudi  situations  In  a  sensible  way,  not  too  mudi  fettered 
by  Inelastic  rules  while  safeguarding  against  reception  in  evidence  of 
fabricated  communications. 

In  Equity.  Suit  by  the  Agency  of  the  Canadian  Car  &  Foimdry  Com- 
pany, Limited,  and  the  Recording  &  Computing  Machines  Company, 
against  the  American  Can  Company.    Decree  for  complainants. 

^=»For  other  cmcb  tee  nme  topic  &  KBY-NUllBER  is  all  Ker-Numbered  Digest*  A  Indexes 
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T.  Ludlow  Chrystie,  of  New  York  City,  Arnold  Wainwright,  of 
Montreal,  Canada,  and  Francis  K.  Raynor,  of  New  York  City,  for 
plaintiff  Agency  of  Canadian  Car  &  Foundry  Co.,  Limited. 

Walter  C.  Noyes,  of  New  York  City,  and  H.  A.  Toulmin  and  H. 
A.  Toulmin, .  Jr.,  both  of  Daj^on,  Ohio,  for  plaintiff  Recording  & 
Computing  Machines  Co. 

Philip  G.  Bartlett,  Julius  F.  Workum,  and  Graham  Sumner,  all  of 
New  York  City,  for  defendant. 

The  parties  will  be  referred  to  as  "Agency  Co.,"  "Recording  Co.," 
and  "Can  Co." 

MAYER,  District  Judge.  The  suit  is  to  recover  $1,500,000  with 
interest.  Defendant  concedes,  and  always  has  conceded,  that  it  owes 
$1,500,000  to  somebody;  but,  because  of  certain  transactions  and 
documents,  defendant's  position  is  that  it  cannot  safely  pay  the  money 
to  plaintiffs,  and  that  it  may  hereafter  be  subject  to  a  judgment  or  de- 
cree in  some  suit  or  action  which  may  be  brought  by  some  "Russian 
government." 

Two  principal  propositions  are  relied  upon  by  plaintiffs: 

(1)  That  under  the  documents  and  transactions  in  the  case  the 
Russian  government  has  not  any  beneficial  interest  in  the  money  due 
from  defendant,  and  therefore  that  plaintiffs  alone  are  entitled  thereto. 

(2)  That  if  any  beneficial  interest  in  the  $1,500,000  existed  in  favor 
of  the  Russian  government,  a  release  and  assignment  executed  by 
authorized  representatives  of  the  Russian  government  disposed  of 
and  discharged  such  beneficial  interest.  If  the  plaintiffs  prevail, 
there  arises  the  question  of  what  interest,  if  any,  is  due  to  the  re-, 
spective  plaintiffs,  i.  e.,  the  date  from  which  interest  should  run  and 
the  rate.  There  is  also  a  minor  subsidiary  controversy  between  Can 
Co.  and  Recording  Co.  which  was  referred  to  a  special  master.  The 
master  has  submitted  a  clear  and  concise  report  in  respect  of  the 
matter  before  him.  His  report  is  confirmed,  and  further  reference 
thereto  is  unnecessary. 

L  The  basis  of  the  indebtedness  owing  by  Can  Co.  is  the  manu- 
facture and  delivery  of  fuses  by  Recording  Co.  The  liability  of  Can 
Co.  to  pay  for  fuses  manufactured  by  Recording  Co.  arose  under 
two  agreements  dated,  respectively,  August  23,  1916,  and  November 
21,  1916,  the  details  of  which  need  not  be  recited.  The  net  result 
was  that  Recording  Co.  manufactured  1,500,000  time  fuses  which 
were  delivered  and  accepted.  Recording  Co.,  however,  was  indebted 
to  Agency  Co.,  and  Agency  Co.  had  large  contracts  with  the  Russian 
government  for  the  manufacture  of  munitions. 

On  October  31,  1916,  an  arrangement  was  entered  into  by  Can 
Co.,  Recording  Co.,  and  Agency  Co.  which  was  expressed  in  the 
following  letter : 

"October  31,  1916. 

"American  Can  Oompany,  120  Broadway,  New  York  City — Dear  Sirs:    In 

consideration  of  your  making  advances  to  Recording  &  Computing  Machines 

Company  of  the  sums  provided  in  your  contract,  dated  August  23,  1910,  with 

that  company  for  tbe  manufacture  of  1,260,000  Busslan  time  fuses,  and  of 
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your  making  the  payments  to  that  company  of  the  piirdiase  price  of  time  fuses, 
aa  provided  In  said  contract,  out  of  which  the  sum  of  one  dollar  (|1.60)  of  the 
purchase  price  of  each  fuse  delivered  shall  be  paid  by  you  to  us,  until  all 
sums  which  may  now  or  hereafter  be  due  from  and  payable  by  that  ctwn- 
pany  to  us  are  adjusted  and  paid  or  otherwise  satisfied : 

"We  hereby  agree  that  you  may  take  security  for  such  advances  on  all  ma- 
terials purchased  by  that  company  from  the  sums  so  advanced,  and  that  we 
will  waive  any  claim  of  lien  which  we  may  have  upon  the  time  fuses  manu- 
factured for  you  by  that  company  under  its  said  contract  with  you,  and  that 
we  will  not  Interfere  with  the  delivery  to  you  by  that  company  of  the  time 
fuses  so  manufactured  for  you  by  that  company  under  its  said  contract  with 
you.    •    •    • 

"Xours  very  truly, 

"A«en<7  <rf  Canadian  Car  ft  Foundry  CcHupajiy, 
"a  H.  Cahan,  Chairman  of  the  Board  of  Directors. 
"Accepted  by: 

"American  Can  Company, 

"J.  R.  Harbeck,  Vice  President 
"Accepted  by: 

"Becordlng  &  Computing  Machines  Company, 
"H.  A.  Toulmin,  Vice  President." 

The  above  is  the  document  of  primary  importance  in  the  case. 

On  January  2,  1917,  an  agreement  (too  long  to  quote)  was  enter- 
ed into  between  "General  A.  Zalubovsky,  President  of  the  Imperial 
Russian  Supply  Committee  in  America,  Acting  for  and  on  Behalf 
of  the  Chief  Artillery  Board  of  the  Imperial  Russian  Government," 
and  Agency  Co.  The  instrument  was  signed,  "For  Lieutenant  Gen- 
eral A.  Zalubovsky,  President  of  the  Imperial  Russian  Supply  Com- 
mittee in  America,  by  Major  General  Khrabroff,  Vice  President." 
By  this  agreement,  inter  alia,  Agency  Co.  assigned  to  the  Russian 
government  the  agreement  or  order  of  October  31,  1916,  supra,  "to 
receive  from  American  Can  Company  all  sums  of  money  payable  to 
the  Agency  Company  under  the  terms  of  said  agreement,"  and  the 
Russian  government  agreed  to  make  certain  payments  to  Agency  Co. 

Contemporaneously  with  the  agreement  of  January  2,  1917,  there 
was  indorsed  on  the  order  of  October  31,  1916,  tiie  following: 

"New  York  City,  January  2,  1917. 

"For  valuable  consideration,  Agency  of  Canadian  Car  &  Foundry  Company, 
limited,  hereby  assigns  to  the  ImperiaJ  Bussian  Government,  all  the  right,  title 
and  interest  of  said  company  in  and  to  all  sums  of  money  payable  under  the 
within  agreement,  dated  October  31,  1016. 

"Agency  of  Canadian  Car  &  Foundry  Company, 
"By  C.  H.  Cahan, 
"Qiairman  of  Board  of  Directors.    [Seal.]" 

As  part  of  the  transaction  of  January  2,  1917,  Recording  Co.  on 
January  il,  1917,  entered  into  an  agreement  with  the  Russian  gov- 
ernment (acting  through  the  same  officials)  that  contractors  with 
Recording  Co.  for  time  fuses  (which  included  defendant)  should 
deduct  $1  from  the  purchase  price  of  each  fuse  and  pay  the  same 
to  the  Russian  government  imtil  payment  should  be  made  in  full  of 
the  amount  which  the  Russian  government  was  required  to  pay  to 
Agency  Co.  under  the  agreement  of  January  2,  1917. 

On  September  14,  1917,  Can  Co.  a^eed  with  Recording  Co.  that  Can 
Co;  retain  $1,500,000  "for  accotmt  of  Agency  of  Canadian  Car  anil 
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Foundry  Company  or  the  Imperial  Russian  government,  as  their 
interests  may  appear"  until  such  time  as  there  was  a  final  adjustment 
of  account  between  the  interested  parties  or  a  final  determination 
by  law. 

Certain  differences  having  arisen,  the  details  of  which  may  be  passed 
by,  matters  were  finally  settled  between  Recording  Co.,  Agency  Co., 
and  the  Russian  government  acting  through  Gen.  Khrabroff,  now 
president  of  the  Russian  Supply  Committee,  and  the  settlement  was 
expressed  in  elaborate  detail  in  an  agreement  dated  December  18, 
1917,  and  executed  by  the  three  parties.  On  the  same  day,  and  as  a 
part  of  the  same  transaction,  the  Russian  government,  acting  through 
Gen.  Khrabroff  as  "President  of  the  Russian  Supply  Committee  in 
Behalf  of  the  Russian  Government"  assigned  to  Agency  Co.  and  Re- 
cording Co.  all  its  right,  title,  and  interest,  if  any,  to  the  $1,500,000 
held  by  Can  Co.  Under  date  of  December  19,  1917,  Gen.  Khrabroff, 
as  president  of  the  Russian  Supply  Committee  in  America,  also  exe- 
cuted and  delivered  a  general  release  to  Recording  Co.  By  an  agree- 
ment dated  December  22,  1917,  Recording  Co.  and  Agency  Co.  stated 
and  adjusted  their  accounts  as  between  themselves;  the  amount  due 
Agenqr  Co.  out  ofthe  $1,500,000  being  fixed  at  $713,176.07. 

From  the  foregoing  outline  of  the  essential  facts  and  an  exam- 
ination of  the  documents,  it  is  clear  beyond  question  that  the  Rus- 
sian government  has  not  any  beneficial  interest  in  the  money  held 
by  Can  Co.  Eveij  if  Gen.  Khrabroff  lacked  authority  to  sign  on  be- 
half of  the  Russian  government,  that  government  could  not  suc- 
cessfully maintain  in  any  court  in  this  country  any  suit  or  action 
against  Can  Co.  for  the  $1,500,000,  or  any  part  thereof,  once  Recbrd- 
mg  Co.  and  Agency  Co.  had  settled  their  differences. 

2.  It  would  be  unnecessary  to  go  further,  but  for  the  fact  that 
defendant  expresses  the  fear  that  in  some  jurisdiction — possibly  for- 
eign— it  may  be  held  that  under  the  documents  the  Russian  govern- 
ment has  a  beneficial  interest,  and  that  this  it  has  never  relinquished 
because  of  lack  of  proof  that  Gen.  Khrabroff  had  authority  to  bind 
the  then  existing  Russian  government  by  his  signature  to  the  set- 
tlement agreement  of  December  18,  1917. 

The  contention,  in  effect,  is  that  the  Russian  Supply  Committee 
originally  acted  for  the  Imperial  Russian  government,  of  which  the 
Czar  was  head;  that  that  government  has  fallen  and  other  govern- 
ments have  followed,  and,  as  a  result,  the  Russian  Supply  Commit- 
tee no  longer  had  authority;  and  that  proof  is  wholly  ladcing  as  to 
the  powers  or  status  of  Gen.  Khrabroff. 

[1]  The  attempt  was  made  to  offer  lay  proof  as  to  who  were,  at 
present,  in  control  of  the  Russian  government,  or,  in  other  words, 
who  or  what  the  present  government  of  Russia  is.  This  line  of  tes- 
timony was  excluded  upon  the  well-settled  principle  that  the  ques- 
tion of  sovereignty  is  a  political  question,  the  determinaton  of  which 
by  the  political  branch  or  branches  of  our  gpvernment,  i.  e.,  execu- 
tive and/or  legislative  departments,  binds  the  judicial  department. 
Jones  v.  United  States,  137  U.  S.  202,  212,  11  Sup.  Ct.  80.  34  L.  Ed. 
691;  Pearcy  v.  Stranahan,  205  U.  S.  257,  265,  27  Sup.  Ct.  545,  51 
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L.  Ed.  793;  Williams  v.  Suffolk  Ins.  Co.,  13  Pet.  415,  419,  10  L. 
Ed.  226;  The  Hornet,  Fed.  Cas.  No.  6705;  Kennett  v.  Chambers, 
55  U.  S.  (14  How.)  38,  14  L.  Ed.  316;  Phillips  v.  Payne,  92  U.  S. 
130,  23  L.  Ed.  649;  Oetjen  v.  Central  Leather  Co.,  246  U.  S.  297, 
38  Sup.  Ct.  309,  62  L.  Ed.  726;  Ricaud  v.  American  Metal  Co.,  246 
U.  S.  304,  38  Sup.  Ct.  312,  62  L.  Ed.  733. 

After  the  date  of  the  beginning  of  the  transactions  and  before 
the  settlement  in  December,  1917,  the  United  States  had  recogniz- 
ed the  Russian  government  which  succeeded  that  of  the  Czar.  In 
response  to  a  letter  of  inquiry  by  one  of  the  counsel  for  defendant, 
Mr.  Polk,  the  counselor  to  the  Department  of  State,  replied : 

"I  find  that  this  g^>Temment  Instructed  the  American  Ambassador,  under 
date  of  March  20,  1917,  to  recognize  the  new  government  of  Bussia  and  to 
state  to  the  proper  Russian  authorities  that  the  United  States  will  be  pleased 
to  continue  intercourse  with  Bussia  through  the  medium  of  the  ne>w  gorem- 
mait." 

Shortly  thereafter,  viz.  on  July  5,  1917,  Boris  Bakhmetieff  was 
recognized  as  the  Russian  Ambassador,  and  that  recognition  still 
continues,  as  evidenced  by  the  following  certificate  of  our  Secretary 
of  State: 

"To  All  Whom  These  Presents  Shall. Gome,  Greeting: 

"Know  ye  that  I,  Robert  Lansing,  Secretary  of  State  of  the  United  States 
of  America,  do  hereby  certify  that  Boris  BakhmetlefT  presented  his  letter 
of  credence  to  the  President  of  the  United  States  and  was  offldally  received 
by  the  President  as  Ambassador  Extraordinary  and  Plenipotentiary  of  Bus- 
sia-on  the  fifth  day  of  July,  1917;  and  that  the  said  Boris  Bakhmetleff  has 
aeccWlngly  since  that  date  been  recognized  by  the  Department  of  State  as 
Ambassador  of  Bussia  and  as  entitled  to  all  the  rights,  privileges  and  immu- 
nities of  such  status.  ' 

"In  witness  whereof,  I  have  hereunto  subscribed  my  name  and  caused  the 
Seal  of  the  Department  of  State  to  be  affixed. 

"Done  in  the  city  of  Washington  this  eighth  day  of  May,  one  thousand  nine 
hundred  and  eighteen.  Robert  Lansing.    [Seat]" 

This  certificate  is  controlling  upon  the  courts  (In  re  Baiz,  135  U. 
S.  405,  10  Sup.  Ct.  854,  34  L.  Ed.  222 ;  Jones  v.  United  States,  137 
U.  S.  202,  11  Sup.  Ct.  80,  34  L.  Ed.  691),  and  is  preliminary  to  a  cer- 
tificate from  Ambassador  Bakhmetieif  in  connection  with  this  suit. 

What  happened  was  that  Mr.  Murray,  of  Coudert  Bros.,  attorneys 
for  the  Russian  government,  informed  the  Russian  Ambassador  of  the 
pendency  of  this  litigation  and  of  a  request  made  of  him  (Murray)  to 
testify  and  he  asked  for  the  Ambassador's  instructions.  As  a  result  of 
this  inquiry,  Mr.  Murray  did  testify  and  produced  at  the  trial  a  cer- 
tificate of  the  Russian  Ambassador,  setting  forth  the  personnel  of  the 
Russian  Supply  Committee,  and  certifying: 

"That  the  Russian  Supply  Committee  In  the  United  States  was  organized  In 
October,  1915,  for  the  purpose  of  purchasing  supplies  in  the  United  States  fop 
Russia,  accepting  supplies  purchased  or  manufactured  In  the  United  States  for 
Bussia,  and  settling  all  matters  relating  to  contracts  for  suiH>lle8  purchased  or 
manufactured  in  the  said  United  States  for  Bussia ;  that  said  committee's  au- 
thority continued  until  the  first  day  of  March,  191S;  that  the  said  com- 
mittee had  fuU  charge  of  all  matters  pertaining  to  the  two  contracts  be- 
tween Russia  and  Canadian  Oar  &  Foundry  Oompany,  Ltd.,  for  5,000,000 
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ronnds  of  ammunition,  also  all  the  relations  between  Russia  and  Agency  o£ 
Canadian  Car  A  Foundry  Company,  Ltd.,  arising  from  the  assignment  by 
Canadian  Car  ft  Foundry  Company  to  Agency  of  Canadian  Car  &  Foundry 
Company  of  the  contracts  for  5,000,000  rounds  of  ammunition,  also  of  all  re- 
lations with  the  Recording  &  Cmnpntlng  Machines  Company  of  Dayton,  Ohio, 
which  company  was  engaged  In  the  manufacture  of  Russian  time  fuses ;  that 
the  said  committee  had  full  power  and  authority  between  the  date  of  its  organi- 
Mtion  and  the  first  day  of  March,  1S>18,  to  liquidate  and  close  all  accounts 
with  Agency  of  Canadian  Car  &  Foundry  Company,  Ltd.,  Canadian  Car  & 
Fonndiy  Company,  Ltd.,  and  the  Recording  St  Computing  Machines  Com- 
pany." ' 

[2]  An  ambassador,  of  course,  is  not  subject  to  process  in  a  for- 
eign court,  and  there  are,  perhaps,  some  matters  in  respect  of  which  an 
ambassador's  certificate  might  not  be  admissible;  but,  when  he  certi- 
fies to  the  law  of  his  country  or  to  the  personnel  and  authority  of  offi- 
cials of  his  government,  such  certificate  is  clearly  admissible  as  proof 
of  the  facts  therein  set  forth.  In  the  Goods  of  Klingerman,  3  Sw.  & 
Tr.  18 ;  In  the  Goods  of  Anne  Downey,  3  Hagg.  Ecc.  Rep.  767 ;  Goods 
of  Prince  CMdenburg,  L.  R.  9  Prob.  Div.  234;  The  Republic  of  Mexico 
V.  De  Arangoiz,  12  N.  Y,  Super.  Ct  643,  646.  See,  also,  Wigmore, 
vol.  2,  p.  1820  et  seq.,  §§  1455,  1456;  Chamberlayne,  vol.  4,  p,  3805  et 
seq.,  §§  2769-2775;   16  Cyc.  1217. 

The  change  in  the  form  of  Russian  government  and  the  fact  that  in 
the  original  papers  that  government  was  described  as  the  "Imperial 
Russian  Government,"  while  the  settlement  papers  are  executed  on  be- 
half of  the  "Russian  Government,"  are  matters  of  no  significance. 

[3]  Since  the  notable  precedent  of  The  Sapphire,  78  U.  S.  (11 
Wall.)  164,  20  L.  Ed.  127,  the  principle  is  firmly  established  in  our 
courts  that  the  rights  and  liabilities  of  a  state  are  unaffected  by  a 
change  either  in  the  form  or  personnel  of  its  government,  however  ac- 
complished, whether  by  revolution  or  otherwise.  No  other  doctrine 
is  thinkable,  at  least  among  nations  which  have  any  conception  of  in- 
ternational honor.  See,  also,  United  States  of  America  v.  McRea,  L. 
R.  8  Eq.  69 ;  John  Bassett  Moore's  Digest  of  International  Law,  vol. 
1,  p.  249,  and  also  251,  quoting  Secretary  Bayard's  instructions  to  the 
then  American  Minister  to  Peru  (September  23,  1886). 

Other  grounds  could  be  stated  which,  so  far  as  concerns  the  Rus- 
sian government,  fully  support  the  validity  of  the  settlement  of  De- 
cember, 1917;  but  enough  has  been  pointed  out  to  demonstrate  that 
there  is  no  occasion  for  further  timidity  on  the  part  of  defendant. 

It  may,  however,  be  added  that  the  officially  responsible  character 
of  the  Russian  Supply  Committee  as  evidenced  by  the  many  and,  in 
money,  enormous  transactions  confided  to  it  throughout  all  the  dates 
relevant  to  this  controversy,  should  assure  defendant  that  no  tribunal 
in  this  country  will  ever  subject  defendant  to  a  second  payment — and 
we  have  no  concern  with  remote  possibilities  as  to  the  action  of  any 
foreign  tribunal. 

[4]  It  may  be  further  added,  in  passing,  that  some  cables  from  Rus- 
sia were  received  in  evidence,  where  the  proof,  because  of  war  condi- 
tions, was  not  in  accordance  with  what  defendant  regarded  as  ortho- 
dox methods  of  proving  communications  of  this  kind.    As  I  under- 
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Stand,  the  modem  method  pennits  the  trier  of  the  facts  to  determine 
whether  as  matter  of  fact  the  paper  is  genuine  and  was  sent  as  indi- 
cated. War  exigencies  require  that  the  courts  shall  deal  with  such 
situations  in  a  sensible  way,  not  too  much  fettered  by  inelastic  rules, 
while  at  the  same  time  safeguarding  against  the  reception  in  evidence 
of  fabricated  communications. 

For  the  reasons  outlined,  plaintiffs  are  entitled  to  recover. 

3.  In  respect  of  interest  to  be  allowed,  the  case  should  be  disposed 
by  the  intent  of  the  parties  as  gathered  from,  the  documents  and  by  the 
situations  which  developed. 

As  to  the  Recording  Co.: 

Under  the  agreement  of  September  14,  1917,  Can  Co.  was  required 
to  allow  interest  from  November  1,  1917,  at  the  rate  of  2  per  cent  per 
annum  "to  the  date  of  payment  of  the  amount"  or  ?uch  other  rate  as 
the  Can  Co.  would  receive  from  its  bankers.  Meanwhile  Can  Co. 
was  to  hold  the  money  until  Recording  Co.,  Agency  Co.,  and  the  Rus- 
sian government  arrived  at  a  "final  settlement  and  adjustment  of  ac- 
count *  *  *  or  until  their  interests  shall  be  finally  determined  by 
law" ;  "their  interests"  meaning  the  interests  of  the  Can  Co.,  Agency 
Co.,  and  Russian  government. 

On  December  7,  1917,  counsel  for  defendant  wrote  counsel  for  Re- 
cording Co.  that  defendant  had  concluded  not  to  pay  the  $1,500,000  ex- 
cept "pursuant  to  the  judgment  of  a  court."  Under  the  agreement  of 
September  14,  1917,  it  was  the  duty  of  Can  Co.  to  pay  on  demand,  as 
soon  as  it  was  credibly  informed  that  the  parties  had  "arrived  at  a  final 
settlement." 

Such  information  was  conveyed  to  Can  Co.  by  a  letter  of  the  attor- 
ney for  Agency  Co.,  dated  Etecember  28,  1917.  This  letter  was  a  de- 
mand to  pay  Agency  Co.  $713,176.07  with  interest  and  inclosed  a  copy 
of  the  settlement  agreement  of  E)ecember  22,  1917,  between  Agency 
Co.  and  Recording  Co.  and  also  a  copy  of  the  assignment  of  December 
18,  1917,  by  the  Russian  Supply  Committee  to  Agency  Co.  and  Re- 
cording Co.,  of  all  right,  title,  and  interest  in  and  to  the  $1,500,000. 

As  defendant  had  theretofore  refused  to  pay  without  a  lawsuit,  fur- 
ther demand  was  unnecessary,  and  Recording  Co.  is  entitled  to  inter- 
est at  the  rate  of  6  per  cent,  per  annum  from  December  28,  1917,  and 
at  2  per  cent,  per  annum  (no  greater  sum  having  been  received  from 
defendant's  bankers)  from  November  1,  1917,  to  December  28,  1917. 

As  to  Agency  Co.: 

Agency  Co.,  under  the  agreement  of  December  22,  1917,  is  entitled 
to  half  the  interest  from  November  1,  1917,  to  December  28,  1917, 
which  Can  Co.  is  to  pay  Recording  Co. 

Nothwithstanding  the  argument  earnestly  pressed  by  counsel  for 
Agency  Co.,  it  seems  to  me  that  interest  was  not  payable  to  Agency 
Co.  until  after  the  December  settlement  and  the  Agency  Co.'s  demand 
on  December  28,  1917.  From  that  date  Agency  Co.  is  entitled  to  in- 
terest from  Can  Co.  on  its  $713,176.07  at  the  rate  of  6  per  cent  per 
annum. 

Submit  decree  in  accordance  herewith. 
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Settle  decree  on  three  days'  notice.  As  to  costs:  Plaintiffs  may 
have  one  bill  of  costs,  the  interadjustment  of  which  should  be  taken 
care  of  in  decree.  Recording  G).  will  pay  all  the  taxable  costs  of  the 
reference. 

I  note  appreciation  of  the  aid  of  counsel  in  submitting  very  helpful 
briefs,  and  I  am  further  obliged  to  Mr.  Chrystie  for  the  convenient 
form  in  which  many  of  the  important  exhibits  were  printed. 


Bz  parte  FISCHBR. 

(District  Court,  D.  New  Jersey.    October  28,  IfllS.) 

Abut  ard  Natt  «=>20 — Seueotivx  Dbavt  AjOt— CL^ssiFioAXion  or  Bbois- 

TlAnTS. 

A  man  Indacted  Into  the  service  under  the  Selective  Draft  Act,  but 
who  was  a  few  dajra  afterward  discharged  through  error,  helA  properly  . 
dassified  In  the  same  position  he  occupied  before  the  error  was  committed. 

Application  by  Frederick  Fischer  for  writ  of  habeas  corpus.  Writ 
denied. 

Alex.  S.  Aleinekoff,  of  New  York  City,  for  petitioner, 
Andrew  J,  Steelman,  Asst,  U,  S,  Atty.,  of  Jersey  City,  N.  J,,  for  the 
United  States. 

HAIGHT,  District  Judge.  This  case  presents  a  rather  unusual  sit- 
uation. The  relator  was  found  qualified  and  certified  for  military  serv- 
ice in  August  of  1917  by  Local  Board,  division  164,  of  New  York 
City.  He  had  presented  a  claim  to  that  board  for  discharge,  based  upon 
the  ground  that  he  was  a  married  man  with  a  wife  dependent  upon 
him  for  support  The  local  board  disallowed  the  claim.  Upon  ap- 
peal, the  district  board  reversed  the  local  board ;  but  subsequently,  after 
some  correspondence  between  the  local  board  and  the  district  board, 
the  district  board  reversed  its  former  action,  and  affirmed  the  local 
board.  The  respondent  was  thereon,  on  November  20,  1917,  inducted 
into  military  service  and  taken  tp  Camp  Upton,  in  New  York  state, 
where  he  was  enrolled  as  a  private  in  the  First  Company  of  the  One 
Hunded  and  Fifty-Second  Depot  Brigade  of  the  Seventy-Seventh  Di- 
vision. In  the  meanwhile  he  petitioned  the  adjutant  general  of  New 
York  state  to  reopen  his  case  and  order  his  discharge  from  military 
service  on  the  ground  before  mentioned.  On  November  27th  his  name 
appeared  in  Special  Orders  96,  paragraph  20,  issued  by  the  command- 
ing general  at  Camp  Uptcwi  on  that  day,  as  among  those  to  be  dis- 
charged from  service,  because  they  had  been  respectively  inducted 
therein  "through  error."  An  honorable  discharge  was  thereupon  grant- 
ed to  the  relator  by  the  commanding  officer. 

The  local  board,  being  advised  of  the  action  taken  by  the  command- 
ing officer,  endeavored  to  ascertain  from  the  military  authorities  the 
cause  of  the  relator's  discharge.  The  upshot  of  the  investigation  which 
the  local  board  made  was  that  the  relator  had  been  discharged  through 
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error.  The  relator,  after  his  discharge,  filled  out  and  filed  the  ques- 
tionnaire required  by  the  regulations  promulgated  by  the  President  on 
the  8th  of  November,  1917.  In  the  questionnaire  he  asked  for  deferred 
classification  upon  the  ground  that  he  was  a  married  man  with  a  wife 
dependent  upon  him  for  support.  The  local  board  disallowed  the  claim 
and  classified  him  in  class  l-I,  and  on  appeal  the  district  board  affirmed 
the  action  of  the  local  board.  Th«  local' board's  reason  for  classifying 
him  in  l-I,  and  presumably  the  action  of  the  district  board  in  affirming 
the  former's  action,  was  that,  although  the  relator  mig^t,  under  the 
facts  as  divulged  by  the  questionnaire  and  the  other  facts  which  were 
before  them,  exclusive  of  the  induction  into  military  service  and  dis- 
charge therefrom,  be  entitled  to  be  classified  in  2-B,  in  view  of  the 
fact  that  he  had  been  inducted  into  military  service  under  the  old  reg- 
ulations, and  had  been  discharged  from  service  through  error,  that  he 
should  be  classified  in  l-I  (which  class  is  not  provided  for  specifically 
,  in  the  regulations,  but  is  found  in  the  questionnaire  which  was  attached 
to  and  became  part  of  the  regulations),  as  a  person  not  included  in 
any  other  division  specified  in  the  schedule  attached  to  the  question- 
naire. 

Their  action  in  this  respect,  I  think,  was  correct.  If  the  relator  was 
discharged  from  military  service  through  error  (and  I  think  that  there 
was  ample  evidence  before  the  board  to  justify  their  conclusion  in 
that  respect),  manifestly  he  should  be  placed  in  the  same  position  as 
he  occupied  before  the  error  was  committed,  namely,  in  the  position 
of  a  person  subject  to  be  immediately  inducted  info  military  service. 
If  this  is  not  correct,  we  would  have  presented  a  situation  where  a  per- 
son who,  through  error  committed  by  the  military  authorities,  would 
be  placed  in  a  position  more  advantageous  to  him  (being  a  person  not 
desiring  to  perform  military  service)  than  other  persons  of  the  same 
class,  and  without  the  possibility  of  rectifying  the  error  thus  commit- 
ted. This  follows  because,  if  he  cannot  be  classified  in  class  1,  he 
would  have  to  be  classified  in  class  2-B  under  the  board's  finding  of 
dependency,  etc.  The  placing  of  him  in  that  class  would  relieve  him 
from  military  service  for  a  long  time,  and  possibly  for  all  time.  Thus 
it  would  be  made  to  appear  that  an  error  would  be  the  means  whereby 
this  man  could  be  relieved  of  military  service,  or,  at  least,  the  service 
could  be  indefinitely  postponed,  even  though  the  error  was  later  found 
out.  I  cannot  bring  myself  to  believe  that  any  such  result  was  ever  in- 
tended by  the  regulations,  or  that  it  would  be  in  harmony  therewith. 
Furthermore,  section  177  of  the  regulations  would  seem  to  be  applica- 
ble to  this  situation,  as  the  relator  was  not  classified  until  that  provi- 
sion of  the  regulations  of  November  8,  1917,  became  effective. 

Consequently  my  conclusion  is,  upon  the  whole  case,  that  the  writ 
should  not  be  issued,  an^^  that  the  rule  to  show  cause  before  issued 
should  be  dismissed. 
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PITTSBUKGH  PliATE  GLASS  CO.  t.  H.  NEUER  GLASS  OO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  8,  1918.) 

No.  .3149. 

1.  CONTRACTS  €=sl0(4) — MTTTtJAUTT — SALES. 

Contracts  to  furnish  such  material  as  one  may  need  In  bis  business  for 
a  specified  time  are  mutual,  and  binding  on  the  parties,  where  the 
nature  of  the  purchaser'a  business  is  such  as  to  make  the  quantity  of  the 
article  he  will  need  subject  to  a  reasonably  accurate  estimate. 

2.  CosTBACTS  «=>10(4) — ^Mdttjautt — Sales. 

A  contract  by  which  one  party  agrees  to  furnish  to  the  other  such  goods 
as  the  latter  may  dedde  to  order  in  Its  buslnos  during  a  specified  time  at 
stated  prices,  leaving  it  optional  with  the  purchaser  to  increase  or  de- 
crease Its  orders  with  the  rise  and  fall  of  prices.  Is  Told  for  want  of  mu- 
•    tuallty. 

8.   COSTRACTS   «=>10(4) ^MimTAUTT-^-SAUS.     • 

A  letter  written  by  defendant  to  plaintiff,  stating,  "We  have  altered 
your  order  for  polished  plate  glass,  for  anything  we  can  furnish  from 
our  warehouse,  these  discounts  to  apply  until  June  30,  1916,"  when  ac- 
cepted, lield,  as  against  demurrer,  to  create  a  valid  contract,  binding 
plaintiff  to  buy  and  defendant  to  sell  all  of  the  glass  of  the  specified 
sises  in  defendant's  warehouse  in  the  normal  course  of  Its  business  up 
to  June  30,  1916. 
4.  Sales  <8=>1(4) — Oontbact — Oebtaintt  as  to  Quantitt. 

A  contract  for  the  sale  and  purchase  of  all  the  glass  of  spedfled  sizes 
which  defendant  could  furnish  from  its  warehouse  until  a  certain  date  is 
not  invalid  for  uncertainty  as  to  the  quantity. 
&  Contracts  «=>153 — Oonsteuotion — Cokstbtjction  Subtainino  Vauditt. 

As  between  two  equally  reasonable  constructions,  that  should  be 
adopted  whldi  would  make  a  contract  valid  as  against  that  reaching  a 
contrary  result. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  CAuo ;  Howard  C.  Hollister,  Judge. 

Action  at  law  by  the  H.  Neuer  Glass  Company  against  the  Pitts- 
burgh Plate  Glass  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed.' 

Tuttle  &  Ross  and  Pogue,  Hoffheimer  &  Pogue,  all  of  Cincinnati, 
Ohio  (Burton  B.  Tuttle  and  Province  M.  Pogue,  both  of  Cincinnati, 
dhio,  of  counsel),  for  plaintiff  in  error. 

Edw.  P.  Moulinier  and  John  H.  Druffel,  both  of  Cincinnati,  Ohio, 
for  defendant  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
WESTENHAVER,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Plaintiff  in  error,  whom  we  shall  call 
defendant,  was  a  manufacturer  of  glass  at  Pittsburgh,  and  had  a 
warehouse  at  Cincinnati,  where  it  kept  on  hand  for  sale  quantities  of 
glass  of  various  sizes.  Defendant  in  error,  plaintiff  below,  was  a  Cin- 
cinnati jobber  of  glass.  Plaintiff  sued  on  an  alleged  contract,  dated 
January  3,  1916,  taking  the  form  of  a  letter  to  plaintiff  from  defend- 
ant, and  signed  by  it,  as  follows : 
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"In  accordance  with  our  personal  conversation,  we  have  entered  yonr  order 
for  polished  plate  glass,  for  anything  we  can  furnish  from  our  warehouse,  these 
discounts  to  apply  until  June  30,  1916,  as  follows:  [Sizes  and  discounts  here 
stated] — all  from  the  current  list  of  May  1,  19X4,  and  subject  to  1  per  cent, 
for  cash.  I  am  writing  this  letter  in  duplicate,  and  will  thank  you  to  sign 
and  return  one  copy  at  your  earliest  convenience." 

The  letter  bears  on  its  face  the  word  "Accepted,"  followed  by  plain- 
tiff's signature.  The  petition  avers  that  plaintiff  gave  defendant,  un- 
der the  contract,  certain  orders  for  glass  which  were  filled,  and  gave 
from  May  26  to  June  29  other  orders  for  glass,  "which  defendant 
could  furnish  from  its  warehouse,  but  which  it  failed  and  refused- 
to  fill."  Plaintiff  demanded  the  difference  between  the  aggregate  mar- 
ket and  contract  prices  respectively  of  the  glass  not  furnished.  A 
demurrer  to  the  petition,  as  not  stating  a  cause  of  action,  was  over- 
ruled. Defendant  then  answered  issuably.  A  trial  by  jury  resulted  in 
verdict  and  judgment  for  plaintiff.  Defendant's  motion  for  new  trial 
was  overruled.  On  this  review,  the  only  proposition  open  to  defendant 
is  that  the  petition  fails  to  state  a  case.  The  proceedings  on  the  trial 
are  not  brought  up. 

Defendant's  contention  is  that  the  contract  is  void,  as  unilateral  and 
lacking  mutuality  or  consideration.  The  argument  is  that  the  contract 
was  merely  an  offer  by  defendant  to  sell  to  plaintiff  such  glass  of  the 
sizes  and  kinds  named  as  defendant  could  furnish  from  its  warehouse, 
but  without  any  obligation  on  plaintiff's  part  to  take  any  glass  (except 
such  as  it  might  choose  from  time  to  time  to  order),  and  without  the 
giving  of  any  consideration  for  defendant's  agreement  by  way  of  or- 
der accompanying  the  contract,  or  otherwise. 

Plaintiff's  contention  is  two-fold :  First  that  by  the  contract  plain- 
tiff was  bound  to  buy  whatever  glass  of  the  kinds  and  sizes  in  question 
defendant  should  have  in  its  warehouse;  and,  second  (as  we  under- 
stand it),  that  if  the  writing  is  held  a  mere  offer  by  defendant,  subject 
to  withdrawal  before  its  accq>tance,  the  offer  was  a  continuing  one, 
and  a  contract  was  created  as  to  each  order 'given  by  plaintiff  while 
the  offer  was  still  open  and  unrevoked  by  defendant  The  court  below 
agreed  with  plaintiff  on  the  first  proposition,  and,  at  least  in  its  prac- 
tical result,  as  to  the  second.  It  does  not  appear  that  any  specific 
order  for  glass  accompanied  the  contract,  nor  that  there  was  any  con- 
sideration for  defendant's  promise  unless  in  plaintiff's  obligation  to 
buy. 

[1]  Contracts  to  furnish  such  material  as  one  may  need  in  his  busi- 
ness for  a  specified  time  are,  by  the  weight  of  authority,  held  mutual 
and  binding  on  the  parties,  where  the  nature  of  the  purchaser's  busi- 
ness is  such  as  to  make  the  quantity  of  the  article  he  will  need  subject 
to  a  reasonably  accurate  estimate.  In  support  of  this  general  proposi- 
tion, as  tersely  stated  in  note  43  L.  R.  A.  (N.  S.)  730,  we  need  refer 
only  to  the  decisions  of  this  court.  Lima  Locomotive,  etc.,  Co.  v. 
National,  etc.,  Co.,  155  Fed.  77,  83  C.  C.  A.  593,  11  L.  R.  A.  (N.  S.) 
713 ;  Loudenback  Fertilizer  Co.  v.  Tennessee  Phosphate  Co.,  121  Fed. 
298,  58  C.  C.  A.  220,  61  L.  R.  A.  402;  Inman  v.  Dudley,  etc.,  Co., 
146  Fed.  449,  76  C.  C.  A.  659;  Campfield  v.  Saoer,  164  Fed.  833,  91 
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C.  C.  A.  304;  Marx  v.  Amer.  Malting  Co.,  169  Fed.  582,  95  C.  C. 
A.  80. 

[2]  The  basis  of  this  rule  is  that  the  purchaser's  obligation  to  buy 
to  the  extent  of  his  needs  supplies  mutuality.  We  assume,  however, 
for  the  purposes  at  least  of  this  opinion,  that  if  the  contract  is  to  be 
construed  as  binding  plaintiff  to  buy  such  glass  only  as  it  should  see 
fit  to  take,  that  is  to  say,  so  much  as  it  should  decide  to  order  for  the 
purposes  of  its  jobbing  trade,  it  would  be  void  for  want  of  mutuality, 
as  leaving  it  optional  with  it  to  increase  or  decrease  its  orders  with  the 
rise  and  fall  in  price.  Loudenback  Co.  v.  Phosphate  Co.,  supra,  121 
Fed.  301,  58  C.  C.  A.  220,  61  ly.  R.  A.  402;  Crane  v.  Crane  (C.  C. 
A  7)  105  Fed.  869,  872,  45  C.  C.  A.  96  (cited  by  this  court  with  ap- 
proval in  the  Fertilizer  Company  Case,  supra,.  121  Fed.  at  pages  301 
and  303,  58  C.  C.  A.  220,  61  L.  R.  A.  402) ;  the  Lima  Case,  supra, 
155  Fed.  at  p^e  79,  83  C.  C.  A.  593,  11  L.  R.  A.  (N.  S.)  713;  and 
Campfield  v.  Sauer,  supra,  164  Fed.  at  pages  834,  835,  91  C.  C.  A  304. 

[3]  We  shall  accordingly  treat  the  validity  and  effect  of  the  writ- 
ing, is  a  present  contract  of  purchase  and  sale,  as  depending  on 
whether  plaintiff'  was  thereby  obligated  to  buy  all  the  glass  of  the  kinds 
and  sizes  in  question  that  defendant  should  actually  and  in  good 
faith,  and  in  the  normal  course  of  its  business,  have  in  its  warehouse 
between  the  making  of  the  contract  and  June  30  following.  That 
such  was  the  measure  of  the  right  which  the  agreement  attempted  to 
give  plaintiff  is  apparent  from  the  language  of  the  writing : 

"We  have  entered  your  order  •  •  •  for  anytMiig  we  can  fumisb  from 
our  warehouse,  these  discounts  to  apply  until  June  30,  1910,  as  follows." 

The  entering  of  the  order  was  prima  facie  an  acceptance  of  it. 
Austrian  v.  Springer,  94  Mich.  343,  347,  54  N.  W.  50,  34  Am.  St. 
Rep.  350.  Indeed,  that  such  was  defendant's  construction  of  the 
agreement  is  suggested  by  the  assertion  in  its  answer  that  it  filled  plain- 
tiff's specific  orders  for  glass  sent  in  after  February  21st  (alleged  to  be 
the  actual  date  when  the  contract  was  executed),  "in  so  far  as  it  had 
the  same  in  its  warehouse  in  Cincinnati,  Ohio,"  and  the  District  Judge, 
in  his  opinion  denying  motion  for  new  trial,  said  that — 

'"Hbe  defendant  regarded  the  agreement  as  binding  on  it  and  made  deliveries 
under  it.  It  repudiated  its  obligations  on  the  sole  ground  that  when  tne 
plaintiff  made  demand  the  war^iouse  did  not  contain  the  sizes  called  for." 

[4]  The  pivotal  question  thus  is  whether  the  agreement  is  to  be  con- 
strued as  binding  plaintiff  to  so  purchase ;  for,  if  so,  it  would  not,  in 
our  opinion,  be  invalid  for  lack  of  certainty  as  to  the  amount  of  glass 
defendant  would  have  in  its  warehouse,  and  which  plaintiff  would  be 
obliged  to  take.  Not  only  would  the  amount  be  susceptible  of  de- 
termination within  reasonable  limits,  but  plaintiff's  agreement  to  bily 
what  should  be  on  hand  woijld  f urish  a  consideration  for  defendant's 
prMnise.  Ramey  v.  Schroeder  (C.  C.  A.  7)  237  Fed.  39,  43,  150  C, 
C.  A.  241 ;  Burgess  Co.  v.  Broomfield,  180  Mass.  283,  286,  287,  62 
N.  E.  367;  Inman  v.  Dudley  (C.  C.  A.  6)  146  Fed.  449,  451,  76  C.  C. 

A  659;  and  see  Caflisch  v.  Humble  (C.  C.  A.  6)  251  Fed.  1, C. 

C.  A.  —  (decided  May  17,  1918).    That  under  such  contract  plain- 
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tiff  would  get  the  benefit  of  a  possible  rise  in  price  cuts  no  figure, 
for  defendant  would  get  a  corresponding  benefit  in  case  of  a  decline. 

Construing  the  writing  as  evidencing  merely  an  offer  by  defendant 
to  sell,  and  an  acceptance  by  plaintiff  of  the  offer,  it  is  plain  that  an 
express  contract  resulted,  so  far  as  not  invalid  for  indefiniteness  in 
respect  of  quantity.  Lima  Co.  v.  National  Co.,  supra,  155  Fed.  at  page 
79,  83  C.  C.  A.  593,  11  h.  R.  A.  (N.  S.)  713;   EUis  v.  Dodge  (C. 

C.  A.  5)  246  Fed.  764,  766, CCA. ;   Dailey  v.  Clark,  128 

Mich.  591,  594,  595,  87  N.  W.  761.  Had  the  word  "whatever"  been 
used  in  place  of  "anything,"  we  think  the  writing  would  naturally  be 
construed,  even  on  the  theory  of  a  mere  offer  by  defendant  accepted 
by  plaintiff,  as  binding  defendant  to  sell  and  plaintiff  to  buy  everything 
defendant  should  have  in  its  warehouse,  during  the  period  named, 
corresponding  to  the  stated  description;  and  the  word  "an)rthing"  is 
not  infrequently  used  colloquially  in  the  sense  of  "whatever."  But, 
as  bearing  on  the  extent  of  plaintiff's  agreement,  there  seems  to  us 
much  significance  in  the  fact  that  the  contract  began,  not  with  ap  "of- 
fer" by  defendant  to  sell,  but  with  an  "order"  by  plaintiff  for  the 
purchase  of  "anything"  the  former  should  be  able  to  furnish  from  its 
warehouse,  thus  in  terms  prima  facie  indicating  an  actual  order  and 
a  complete  contract,  good  as  against  demurrer,  unless  plainly  appear- 
ing to  the  .contrary  on  the  face  of  the  petition.  Defendant's  admis- 
sion, in  writing,  of  a  verbal  "order"  from  plaintiff,  "entered"  and  so 
accepted  by  defendant,  is  not  plainly  nullified  by  the  fact  that  plaintiff 
attached  its  signature  to  the  writing  at  defendant's  request.  Such  sig- 
nature may  well  have  been  desired  as  a  ratification  of  the  verbal  order. 

[5]  Nor  is  the  mere  addition  by  plaintiff  of  the  word  "Accepted" 
sufficient  to  effect  such  nullification.  As  between  two  equally  reason- 
able constructions,  we  should  adopt  the  one  which  makes  the  contract 
valid,  as  against  that  reaching  the  contrary  result.  Lima  Co.  v.  Na- 
tional Co.,  supra,  155  Fed.  at  page  79,  83  C  C  A.  593,  11  L.  R.  A. 
(N.  S)  713.  We  find  nothing  in  the  language  of  the  petition,  as  dis- 
tinguished from  the  writing  itself,  necessarily  negativing  such  obli- 
gation on  plaintiff's  part;  for  we  cannot  construe  the  averment  that 
by  the  writing  defendant  agreed  to  sell  to  plaintiff  and  that  the  latter 
accepted  "said  offer  to  sell,"  in  connection  with  the  averment  that 
defendant  filled  certain  of  plaintiff's  orders  and  failed  and  refiised  to 
fill  others,  as  actually  negativing  an  obligation  on  plaintiff's  part  to 
take  any  glass,  except  such  as  it  might  from  time  to  time  thereafter 
elect  to  order.  Plaintiff  would  naturally  specify  from  time  to  time 
sizes  for  which  it  had  immediate  use;  and  even  if  plaintiff  misunder- 
stood the  extent  of  its  liability  to  buy,  it  would  not  thereby  be  denied 
relief  for  defendant's  breach  unless  it  had  itself  broken  its  j^reement, 
and  no  such  defense  is  made.  Moreover,  even  as  indicating  a  con- 
temporaneous practical  construction,  a  mere  failure  on  plaintiff's  part 
(which  does  not,  however,  affirmatively  appear)  to  call  for  all  the  glass 
answering  to  the  description  in  the  writing  would  not  be  decisive 
against  a  legal  obligation  to  do  so;  for  it  does  not  appear  what  the 
market  was  before  May  26,  and  after  that  time  defendant  would  nat- 
urally not  wish  plaintiff  to  take  more  than  it  specifically  ordered. 
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In  our  opinion,  the  OMitract  should  not  be  construed,  as  against 
demurrer,  as  lacking  mutuality,  but  as  imposing  an  obligation  on  plain* 
tiff  to  buy,  commensurate  witfi  defendant's  obligation  to  sell.  We  are 
the  better  content  with  this  conclusion  from  the  fact  that  defendant 
does  not  appear  to  have  suffered  injustice  from  its  application ;  for  the 
trial  judge  states  not  only  (as  already  said)  that  defendant  regarded 
the  agfreement  binding  on  it,  but  that  there  was  on  the  trial  "sufficient 
evidence  tending  to  show  the  warehouse  contained,  if  not  as  much 
on  each  occasion  as  plaintiff  called  for,  yet  sufficient  to  more  than 
equal  the  amount  of  the  verdict" — which  was  in  fact  less  than  one- 
fifth  the  amount  pldntiff  sued  for. 

This  conclusion  makes  it  unnecessary  to  consider  the  other  ground  of 
defendant's  liability  asserted  by  plaintiff. 

The  judgment  of  the  District  Court  is  affirmed. 


PHGENIX  IHON  &  STEEL  CO.  ▼.  WILKOFF  CO. 

(Circuit  Court  of  Appeals,  Sixth  drcnlt    August  6,  1918.) 

Na  3122. 

1.  CoNTBAcrs  ®=>23 — Ofsxb  and  Acceptancb — Condition — ^"IT  Being  Undeb- 

stood" — "Aqbeed" — "Undebstood." 

The  word  "understood"  in  a  contract  Is  i^nonymous  with  "agreed,"  and 
the  words  "It  being  understood,"  In  an  answer  to  an  offer,  mean  provided 
or  on  coDditiaa  It  U  so  agreed. 

[Bd.  Note. — For  other  definitions,  see  Words  and  Fbrases,  First  Series, 
Agreed;   It  being  Understood;   First  and  Second  Series,  Understood.] 

2.  Contracts  ^=>23 — Otfib — Conditional  Acceptance. 

An  acceptance  of  an  option  making  no  mention  of  the  optionee's  having  a 
certain  right,  which  he  would  have  as  a  matter  of  law  if  the  option  should 
be  accepted  absolutely,  hut  which  acceptance  is  conditional  on  the  optlou- 
or's  agreeing  that  he  sbonld  have  such  right,  is  a  quallfled  acceptance,  and 
Bucb  as  to  prevent  the  creation  of  a  contract  unless  the  optionor  thereafter 
tn  some  way  agrees  thereta 
8b  Contkacts  «=>23 — Offeb  and  Acceptance — Fobu  or  Conteact. 

A  difference  between  the  offer  and  acceptance,  as  to  the  form  of  a  con- 
tract, is  Just  as  effective  to  prevent  the  entering  into  the  contract  as  one 
as  to  its  substance. 
4.  Sales  ^=3l6S(2) — Kiohts  or  Bvteb — Place  of  Insfeotion. 

A  statute  providing  that,  "unless  otherwise  agreed,  when  a  seller  tenders 
delivery  of  goods  to  the  buyer  he  is  bound,  on  request,"  to  afford  a  rea- 
sonable opportunity  for  inspection,  does  not  give  a  buyer  of  goods  to  be 
delivered  to  a  carrier  an  absolute  right  of  Inspection  at  the  point  of  ship- 
ment. 
&  CusToua  and  Usaoss  4=9lS — PiXADiNa  and  Proof. 

In  an  action  for  breach  of  a  contract  alleged  to  have  been  made  by 
telegrams  set  ont,  which  were  insufficient  to  create  a  contract,  plaintiff 
cannot  aid  his  case  by  proof  of  a  custom  not  pleaded. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio;  D.  C.  Westenliaver, 
Judge. 

Action  at  law  by  the  Phoenix  Iron  &  Steel  Company  against  the 
WilkoflF  Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

^sFor  other  caaw  n*  Mm*  toplo  ft  KBT-NOUBBR  In  all  Ke7-Numb«r«d  DIgesU  ft  Indexea 
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Hine,  Kennedy  &  Manchester  and  Stephen  S.  Conroy,  all  of 
Youngstown,  Ohio,  for  plaintiff  in  error. 

Wilson  &  Wilson  and  Harrington,  De  Ford,  Heim  &  Osborne,  all 
of  Youngstown,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
COCHRAN,  IHstrict  Judge. 

COCHRAN,  District  Judge.  The  plaintiff  in  error'  was  plaintiff 
and  the  defendant  in  error  defendant  below.  The  action  was  to 
recover  $202,500  as  damages  for  breach  of  contract.  The  defendant 
denied  the  existence  of  the  contract,  and  this  was  the  sole  issue  in 
the  case  apart  from  that  as  to  amount  of  damages.  On  trial  before 
a  jury  verdict  was  rendered  for  defendant,  pursuant  to  peremptory 
instruction  given,  after  plaintiff  had  introduced  the  evidence  on 
which  it  relied  to  establish  the  ccmtract,"  and  upon  the  ground  that 
such  evidence  did  not  establish  it.  Judgment  dismissing  the  peti- 
tion was  entered  thereon,  and  it  is  therefrom  that  this  writ  has  been 
sued  out.  Seven  errors  are  assigned,  but  each  in  a  different  way 
raises  the  single  question  as  to  the  correctness  of  the  peremptory  in- 
struction. 

The  alleged  contract  related  to  one  of  two  lands  of  discard  billets, 
made  in  the  manufacture  of  high  explosive  shells.  Such  billets  are 
cut-offs  from  billets  rolled  from  ingots.  Two  are  made  from  the  top 
of  each  billet.  The  first  is  imperfect,  in  that  it  contains  pipes  and 
seams  caused  by  the  passage  from  the  top  of  the  ingot  of  gases  formed 
by  the  hot  steel.  The  second  is  apparently  perfect,  i.  e.,  free  from 
pipes  and  seams,  and  is  made  to  insure  that  all  imperfect  steel  has 
been  eliminated.  The  remaining  part  of  the  billet  is  alone  used  in 
the  manufacture  of  the  shells.  It  was  the  latter  kind  of  discard  bil- 
lets which  was  the  subject-matter  of  the  alleged  contract. 

The  plaintiff  and  defendant  are  each  engaged  in  buying  and  sell- 
ing iron  and  steel  products,  the  one  in  New  York  City  and  the  other 
at  Youngstown,  Ohio.  Plaintiff's  claim  was  that  the  contract  §ued 
on  arose  from  a  telegram  and  confirming  letter  sent  Monday  evening, 
August  14,  1916,  by  defendant  to  it,  granting  an  option,  and  a  coun- 
ter telegram  sent  Wednesday  morning,  August  16th,  by  it  to  defend- 
ant, accepting  the  option.  It  is  not  necessary  to  quote  the  confirm- 
ing letter,  as  it  contains  nothing  additional  except  a  specification  of 
the  sizes  of  the  billets,  nor  the  formal  parts  of  the  telegrams.  De- 
fendant's telegram  was  as  follows: 

"For  consideration  of  one  dollar,  receipt  of  which  is  hereby  acknowledged, 
we  hereby  give  you  option,  providing  we  receive  your  acceptance  not  later 
than  Wednesday  evening  next,  to  purchase  from  ua  15,000  tons  discard  billets 
free  of  pipes  and  seams,  price  $26.50  gross  ton  f.  a  b.  cars  Youngstovni,  size 
of  billets  as  confirmed  by  letter  this  evening." 

Plaintiff's  counter  telegram  was  as  follows: 

"We  accept  option,  and  hereby  purdmse  from  you  fifteen  thousand  tons 
billets  on  basis  of  terms  and  spedflcatlons  of  option  given  us,  it  being  under- 
stood Oiat  we  have  the  right  to  have  our  inspector  at  loading  point  as  material 
is  tdiipped.    Aclmowledge  receipt  of  ttiis  message." 
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These  two  telegrams  and  defendant's  confirming  letter  were  filed 
as  exhibits  with  the  plaintiff's  petition,  and  no  reason  occurs  why  the 
question  as  to  whether  a  contract  was  thereby  constituted  might  not 
have  been  raised  by,  and  determined  upon,  demurrer  to  the  petition. 
Subsequent  telegrams,  which  passed  between  the  parties  down  to  Au- 
gust 22d,  were  introduced  in  evidence  by  plaintiff.  They  had  no  ten- 
dency to  help  out  its  case.  Nor  does  it  claim  that  they  did.  On  the 
contrary,  defendant  claims  that  they  show  that  the  plaintiff  as  well 
as  defendant  did  not  regard  that  a  contract  had  resulted  from  the 
previous  communications.  As  it  is  not  necessary  to  determine  this, 
those  telegrams,  except  one  sent  by  defendant  to  plaintiff  Wednes- 
day evening  the  16th  upon  receipt  of  plaintiff's  telegram,  are  not 
quoted.     That  telegram  was  as  follows : 

"Billets  on  hand  ready  to  ship.  Your  message  satisfactory  ptovlded  you 
make  Inspections  l^arsday  or  Friday  this  week.  If  billets  satisfactory  will 
then  sign  contract    Wire  when  your  inspector  will  be  here." 

Inspection  was  made  on  Friday  of  the  billets  thus  referred  to  and 
they  were  rejected. 

"The  question  as  to  the  correctness  of  plaintiff's  claim  depends  on 
whether  its  counter  telegram  was  an  absolute  acceptance  of  the  of- 
fer made  by  defendant's  telegram  and  confirming  letter.  If  it  was 
not — ^if  it  was  only  a  qualified  acceptance  thereof — no  contract  arose 
therefrom;  fqr  it  is  trite  in  the  law  that,  in  order  for  a  contract  to 
arise  from  the  acceptance  of  an  offer,  the  acceptance  must  be  abso- 
lute and  unqualified.  The  reason  for  this  is  thus  stated  in  Wald's 
Pollock  on  Contract  (3d  Ed.,  by  Williston)  p.  43: 

"For  nnless  and  until  there  is  such  an  acceptance  oa  the  one  part  ol  the 
terms  proposed  on  the  other  part  there  is  no  expression  of  one  and  the  same 
common  intenti<m  of  the  parties,  but  at  most  expression  of  the  more  or  lees 
different  intentions  of  each  party  separately ;  In  other  words,  proposals  and 
ooonter  proposala." 

The  question,  therefore,  whether,  in  any  given  case,  an  acceptance 
of  an  offer  constitutes  a  contract  may  be  viewed  as  one  of  identity. 
Do  the  offer  and  the  acceptance  each  express  one  and  the  same  inten- 
tion, i.  e.,  an  assent  to  one  and  the  same  thing? 

[1]  Without  doubt  plaintiff's  telegram  on  its  face  was  a  qualified, 
and  not  an  absolute,  acceptance  of  defendant's  offer.  It  contained 
two  sentences,  llie  second  called  for  an  acknowledgment  of  its  re- 
ceipt. The  first  begins,  it  is  true,  by  stating  unqualifiedly  that  plain- 
tiff accepted  the  optiop,  and  thereby  purchased  15,000  tons  billets 
'*on  the  basis  of  terms  and  specifications  of  option";-  but  this  state- 
ment was  immediately,  followed  by  the  words  "it  being  understood 
that  we  have  the  ri^t  to  have  our  inspectors  at  loading  point  as 
material  is  shipped,"  a  matter  of  which  defendant's  communications 
made  no  mention.  The  word  "understood"  is  synonymous  with 
"agreed."  39  Cyc.  672,  n.  90.  And  the  words  "it  being  understood" 
mean  provided  or  on  condition  it  is  so  agreed.  The  plaintiff  in  er- 
ror practically  concedes  this.  Its  contention  is  that,  even  though 
this  is  so,  yet  the  acceptance  was  in  reality,  an  absolute  and  unqual- 
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ified  acceptance.  It  attempts  to  make  this  out  in  this  way.  It  man- 
tains  that  had  its  telegram  said  nothing  as  to  the  right  of  inspection 
therein  specified  as  defendant's  communications  did,  and  hence  its 
telegram  been  jeally  as  well  as  on  its  face  an  absolute  acceptance,  it 
would,  under  the  contract  thus  formed  by  law,  have  had  such  right 
of  inspection.  This  being  so,  notwithstanding  its  acceptance  was 
expressly  made  conditional  on  its  being  so  agreed,  it  was  in  reality 
an  absolute  and  unqualified  acceptance.  It  bases  its  position  that  in 
that  contingency  it  would  have  had  such  right  on  subdivision  2  of 
section  8427  of  the  General  Code  of  Ohio,  a  part  of  which  is  known 
as  the  Williston  Sales  Act,  in  force  also  in  New  Yoric,  which  provides 
as  follows,  to  wit: 

"Unless  otherwise  agreed,  when  the  seller  tenders  delivery  of  goods  to  the 
buyer  he  Is  bound,  on  request,  to  afford  the  buyer  a  reasonable  opportunity  of 
e-Kamlnlng  the  goods  tor  the  purpose  of  ascertaining  whether  they  are  la  cou- 
formlty  .with  the  contract." 

It  cites  and  relies  on  the  cases  of  Turner  v.  McCormick,  56  \V. 
Va.  161,  49  S.  E.  28,  67  L.  R.  A.  853,  107  Am.  St.  Rep.  9M,  and 
Horgan  v.  Russell,  24  N.  D.  490,  40  N.  W.  99,  43  L.  R.  A.  (N,  S.) 
1150,  in  support  of  its  contention  that  on  the  basis  that  in  such  con- 
tingency it  would  have  had  such  right,  its  acceptance  was  in  reality 
absolute  and  unqualified.  These  two  cases  were  both  option  cases. 
In  each  the  option  and  the  acceptance  was  in  writing.  In  each  also, 
though  the  writing  of  the  optionee  began  with  an  absolute  accept- 
ance, it  was  not  limited  thereto.  In  the  Turner  Case  tlie  accept- 
ance was  followed  by  a  request,  and  in  the  Horgan  Case  by  a  demand 
of  something  not  within  the  option,  and  which  therefore  the  optionee 
would  not  have  been  entitled  to  had  the  writing  been  limited  to  the 
absolute  acceptance.  In  other  words,  the  request  in  the  one  case,  and 
the  demand  in  the  other,  went  beyond  what  the  optionee  would  in 
that  contingency  have  been  entitled  to.  It  was  held  in  each  case  that 
a  contract  had  been  formed  notwithstanding  such  request  or  demand. 
It  was  so  held  on  the  ground  that  the  request  in  the  one  case,  and  the 
demand  in  the  other,  though  contained  in  the  same  writing  as  the 
acceptance,  had  no  relation  thereto,  and  hence  did  not  qualify  Jt,  but 
related  solely  to  the  matter  of  performance  of  the  contract  formed 
by  the  absolute  acceptance  which  the  optionor  might  comply  with  or 
not  as  he  saw  fit,  just  as  much  so  as  if  the  request  or  demand  had 
been  made  subsequent  to  and  not  simultaneous  with  the  acceptance. 
Possibly  the  correctness  of  the  decision  in  the  Horgan  Case. is  not 
so  certain  as  that  in  the  Turner,  on  the  idea  that  an  agreement  to 
do  a  certain  thing  and  a  demand  of  the  contrary  are  mutually  exclu- 
sive and  not  to  be  conceived  of  as  parts  of  the  same  act.  It  is  not 
entirely  clear  that  plaintiff  in  error  limits  these  two  cases  to  a  sup- 
port of  its  contention  as  thus  stated.  Possibly  it  thinks  that  support 
therein  can  be  found  for  the  position  that  its  telegram  should  be  in- 
terpreted as  meaning  that  it  accepted  defendant's  offer  absolutely, 
and  requested,  as  the  statute  authorized,  that  it  might  make  the  in- 
spection specified.  Of  course,  if  such  was  the  true  meaning  of  the 
telegram,  then  those  cases  are  authority  for  the  position  that  a  con- 
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tract  was  thereby  formed,  and  that  whether  or  not  plaintiff  was  en- 
titled to  make  such  inspection — ^more  so,  it  would  seem,  if  it  was  so 
entitled  than  if  it  was  not.  But  those  cases  are  no  support  whatever 
for  the  position  that  such  was  the  true  meaning  of  the  telegram. 
No  such  meaning  can  be  extracted  from  it  without  treating  it  vilely. 
The  true  meaning  of  the  telegram  is  that  the  option  was  accepted 
provided  or  on  condition  that  it  was  agreed  that  plaintiff  should  have 
such  right.  And  this  case  has  to  be  disposed  of  on  this  basis.  Nor 
do  they  afford  any  support  to  the  contention  that,  notwithstanding 
such  was  the  true  meaning  of  the  telegram,  it  amounted  to  an  abso- 
lute and  tmqualified  acceptance  of  defendant's  option  .on  the  ground 
that,  had  it  said  nothing  as  to  the  right  of  inspection  therein  speci- 
fied, as  defendant's  communications  did,  and  hence  its  telegram  been 
on  its  face  as  well  as  in  reality  an  absolute  acceptance,  it  would,  un- 
der the  contract  thus  formed,  have,  by  law,  had  such  right.  A  de- 
cision that  an  absolute  acceptance  of  an  option  followed  in  the  same 
writing  by  a  request  or  demand  of  something  not  within  the  .option, 
and  to  which  the  optionee  is  not  entitled,  creates  a  ccmtract,  is  not 
an  authority  for  holding  that  one  is  created  when  the  acceptance  is 
<»  its  face  qualified  by  being  made  conditional  on  its  being  agreed 
that  the  optionee  shall  have  a  right  not  mentioned  in  the  option  if 
he  would  have  had  such  right. by  virtue  of  the  law  had  he  absolutely 
accepted  the  option,  on  the  ground  that  in  such  a  case  the  acceptance, 
though  such  is  its  character  on  its  face,  is  in  reality  an  absolute 
acceptance.  In  one  particular  the  question  is  the  same  in  each  in- 
stance. It  is  a  questicm  of  interpretation.  But  they  differ  as  to  what 
is  the  subject-matter  of  interpretation.  In  the  former  instance  it  is 
the  acceptance.  According  to  its  true  meaning,  is  it  absolute  or  qual- 
ified? Does  the  presence  of  the  request  or  demand  in  the  same  writ- 
ing as  the  acceptance  cut  it  down  from  what  it  is  in  terms,  i.  e.,  an 
absolute  acceptance  to  a  qualified  one,  whereas,  in  the  latter  instance, 
it  is  assumed  that  the  acceptance  is  on  its  face  qualified  and  the  sub- 
ject of  interpretation  is  the  option?  According  to  its  true  meaning, 
is  it  broad  enough  to  include  the  qualification  in  the  acceptance,  so 
that  in  reality  both,  i.  e.,  the  option  and  the  acceptance,  express  one 
and  the  same  intention,  i.  e.,  an  assent  to  one  and  the  same  thing? 
This  is  .made  plain  by  the  two  illustrations  with  which  plaintiff  in  er- 
ror attempts  to  enforce  its  contention. 

Suppose,  it  suggests,  that  it  had  said  in  its  counter  telegram,  "it 
being  understood  that  said  discard  billets  shall  be  free  from  pipes 
or  seams,"  or  that  the  option  had  been  for  15,000  bushels  of  wheat, 
and  to  the  acceptance  thereof  had  been  added,  "it  being  understood 
that  there  shall  be  sixty  pounds  in"  each  bushel  of  wheat."  Clearly, 
in  each  case  there  would  have  been  a  contract  entered  into.  This 
because,  though  the;  acceptance  had  been  on  its  face  qualified,  there 
was  in  reality  no  qualification  in  that  the  condition  was  within  the 
option.  What  the  defendant  offered  in  the  one  case  was  "discard 
billets  free  from  pipes  and  seams,"  and 'what  in  the  other  it  would 
■  have  offered  was  15,000  times  60  pounds  of  wheat,  for  a  bushel  of 
wheat  consists  of  60  pounds  thereof.    In  fact,  therefore,  each  party 
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expressed  one  and  the  same  intention,  i.  e.,  an  assent  to  one  and  the 
same  thing. 

But  these  illustrations,  whilst  they  bring  out  clearly  the  question 
we  have  here,  and  make  plain  that  the  decisions  relied  on'  have  no 
bearing  on  that  question,  cannot  be  said  to  conclude  it.  It  calls  for 
further  consideration.  We  have  given  so  much  space  to  these  two 
decisions  because  plaintiff  in  error  is  possessed  of  the  idea  that  they 
are  conclusive  of  this  case,  when  in  fact  they  have  nothing  to  do  with  it 

To  repeat,  then,  the  question  before  us  is  this:  If  an  optionee  ex- 
pressly qualifies  his  acceptance  by  making  it  a  condition  thereof  that 
it  is  to  be  agreed  that  he  is  to  have  a  right  to  which  he  would  have  by 
law  been  entitled  had  his  acceptance  been  absolute,  there  being  no 
reference  to  such  right  in  the  option,  is  the  acceptance  in  reality  ab- 
solute in  that  the  option  and  the  acceptance  each  express  one  and  the 
same  intention,  i.  e.,  an  assent  to  one  and  the  same  thing,  and  that 
therefore  a  contract  has  been  formed?  In  determining  this  question 
there  is  a  dearth  of  authority  bearing  upon  it.  Counsel's  research 
and  our  own  has  yielded  none. 

The  case  of  Hussey  v.  Home-Pa)me,  4  A.  C.  311,  is  cited  on  be- 
half of  plaintiff  in  error  as  having  to  do  therewith,  and  it  is  claimed 
that  it  is  favorable  to  its  contention.  There  the  subject-matter  of 
the  negotiations  was  certain  real  estate.  In  the  course  thereof  the 
seller  by  letter  offered  the  property  at  a  certain  price.  In  the  answer 
thereto  the  buyer  accepted  the  offer,  adding,  "subject  to  the  title  l)e- 
ing  approved  by  our  solicitors."  There  had  been  negotiations  preced- 
ing the  sending  of  these  letters,  and  in  them  the  subject  of  how  the 
price  should  be  payable,  in  case  agreement  should  be  had  as  to  the 
amount  of  it,  had  been  considered,  without  any  Conclusion  being 
reached,  and,  after  their  sending,  this  matter  was  further  consid- 
ered, with  like  result.  The  buyer  thereupon  brought  suit  for  spe- 
cific performance,  claiming  that  a  contract  had  resulted  from  the 
two  letters,  under  which  the  price  was  payable  upon  performance 
by  the  seller.  In  the  court  of  original  jurisdiction,  i.  e.,  before  the 
Vice  Chancellor,  this  claim  was  sustained.  On  appeal  to  the  Court 
of  Appeals  the  decree  was  reversed  on  the  ground  that  the  accept- 
ance was  not  absolute,  but  qualified,  in  that  the  words,  "subject  to  the 
title  being  approved  by  our  solicitors,"  in  the  acceptance,  added  a 
new  term  to  the  contract  not  contained  in  the  offer.  It  interpret- 
ed these  words  to  mean  nothing  more  than  provided  a  good  title  is 
shown,  but  provided  our  solicitors  so  determine,  thus  making  them 
arbiters  of  that  question.  On  appeal  to  the  House  of  Lords  this  de- 
cision was  affirmed,  but  not  on  Jhis  ground.  It  was  affirmed  cm  the 
ground  that  the  two  letters  should  not  be  considered  apart  from 
the  entire  negotiations,  and,  considering  the  entire  negotiations,  the 
parties  had  never  come  to  a  concluded  agreement.  It  differed  with 
the  Court  of  Appeal  as  to  the  ground  upon  which  it  placed  its  decision. 
It  construed  the  added  words,  though  not  without  some  doubt,  to 
mean  "provided  a  good  title  is  shown,"  and  assumed  that,  so  constru- 
ing them,  a  contract  had  been  entered  into  apart  from  the  consider- 
ation upon  which  it  based  its  decision.    As  to  the  correctness  of  this 
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assumption  there  cannot  be  the  slightest  doubt  •  According  to  a  true 
interpretation  of  the  seller's  offer,  the  qusJification  of  the  acceptance 
was  within  its  meaning.  What  the  seller  offered  to  convey  to  the 
purchaser  was  a  good  title  to  the  real  estate  which  was  the  subject- 
matter  of  the  negotiation,  so  that  the  offer  and  the  acceptance  ex- 
pressed one  and  the  same  intention,  i.  c,  an  assent  to  one  and  the 
same  thing.  It  was  as  if  the  purchaser  had  said,  out  of  atumdant 
caution,  "I  understand  your  offer  to  mean  that  I  am  to  have  a  good  ti- 
tle to  the  real  estate,  and  if  my  understanding  is  correct  I  accept  your 
offer."  As  such  was  the  true  meaning  of  the  offer,  a  contract  would 
have  resulted  from  the  acceptance  had  it  not  be«n  for  the  consider- 
ation on  which  the  House  of  Lords  based  its  decision.  Possibly  this 
case  is  authority  here  for  the  position  that,  if  the  right  of  inspectioji 
specified  by  plaintiff  in  its  acceptance  was  one  which  it  would  have 
had  by  law  had  it  accepted  defendant's  option  absolutely,  and  if, 
further,  the  acceptance  had  been  made  on  condition  simply  that 
plaintiff  should  have  such  right,  a  contract  would  have  been  entered 
into.  We  are  not  disposed  to  say  that  it  is  not  If  in  such  contingent 
cies  a  contract  would  have  been  entered  into,  it  must  have  been  otn 
the  ground  that,  accordii^;  to  a  true  interpretation  of  defendant's 
option,  such  condition  was  within  it,  i.  e.,  plaintiff  was  to  have  such 
right ;  so  that  it  is  true  to  say  that  the  offer  and  acceptance  each  ex- 
pressed one  and  the  same  intention,  i.  e.,  an  assent  to  one  and  the  same 
thing,  to  wit,  that  plaintiff  was  to  have  such  right.  In  other  words, 
it  must  be  worked  out  in  some  way  that  thij  option  expressed  the  in- 
tention that  the  plaintiff  was  to  have  the  right  of  inspection  at  the 
loading  point  as  the  material  was  shipped.  Possibly  it  can  be  worked  ■ 
out  in  diis  way.  By  the  option  defendant  offered  to  sell  plaintiff 
material  of  the  character  therein  described.  Thereby  it  expressed 
the  intention  that,  if  the  option  was  accepted,  it  should  be  under 
obligation  to  deliver  material  of  such  description,  and  that  plaintiff 
should  not  be  under  obligation  to  accept  material  tendered  unless 
it  was,  and,  as  plaintiff  could  not  determine  whether  such  was  the  case 
without  an  inspection,  that  it  should  have  the  right  of  inspection. 
As  to  the  place  of  Jnspection,  it  expressed  the  intention  that  plaintiff 
should  have  such  right  at  such  place  as  the  law  allowed.  This  is 
the  extent  to  which  it  can  be  said  that  the  expression  of  intention 
as  to  this  matter  went.  It  cannot  be  said  that  the  option  expressed 
directly  the  intention  that  plaintiff  should  have  the  right  of  inspec- 
tion at  the  loading  point  as  the  material  was  shipped.  This  cannot 
be  said  on  the  idea  that  defendant  is  presumed  to  have  known  the  law 
that  it  would  have  the  right  of  inspection  at  such  place.  That  one 
is  presumed  to  know  the  law  is  a  pure  fiction,  and  a  fiction  has  no 
place  in  a  search  for  reality. 

Whether  in  the  two  contingencies  named  a  contract  would  have 
been  formed  on  the  basis  of  the  reasoning  suggested  we  do  not  find 
it  necessary  to  determine.  This  is  so  because  neither  of  these  con- 
tingencies exists  in  this  case.  Take  the  second  one  first.  It  is  that 
plaintiff  in  its  counter  telegram  conditioned  its  acceptance  on  its  hav- 
ing the  right  to  make  the  inspection  therein  specified.    Such  was  not 
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the  condition  set  forth  in  the  telegram.  It  was  that  it  should  be 
agreed  that  it  should  have  such  right.  It  called  for  an  assent  on  de- 
fendant's part  that  it  should  have  such  right.  Plaintiff  did  not  in- 
terpret defendant's  communications  as  contemplating  that  it  should 
have  such  right.  Hence  it  called  for  an  assent  on  defendant's  part 
thereto  and  made  its  acceptance  conditional  thereon.  The  second  sen- 
tence of  plaintiff's  telegram  is  to  be  accounted  for  on  this  basis.  An 
acknowledgment  of  receipt  thereof,  without  more,  would  have  been 
an  assent  on  defendant's  part  to  the  condition.  Had  the  second  sen- 
tence been  omitted  it  would  not  have  been  otherwise.  The  telegram 
would  still  have  called  for  an  assent  on  defendant's  part  which  pos- 
sibly would  have  been  given  by  mere  silence. 

.  Defendant  so  interpreted  plaintiff's  counter  telegram  in  its  response 
thereto,  whereby  it  postponed  the  matter  of  entering  into  a  contract 
with  plaintiff  until  the  inspection  should  be  had. 

[2,  3]  That  an  acceptance  of  an  option  making  no  mention  of  the 
optionee's  having  a  certain  right  which  he  would  have  as  a  matter 
of  law,  if  the  option  should  be  accepted  absolutely,  conditional  on  the 
optionor's  agreeing  that  he  should  have  such  right,  is  a  qualified  ac- 
ceptance, and  such  as  to  prevent  the  formation  of  a  contract,  unless 
the  optionor  thereafter  in  some  way  agrees  thereto,  would  seem  to  be 
clear.  By  reason  thereof  it  cannot  be  said  that  the  option  and  the 
acceptance  express  one  and  the  same  intention,  i.  e.,  an  assent  to  one 
and  the  same  thing.  They  differ  as  to  what  shall  be  the  form  of  the 
contract.  It  is  the  intention  of  the  option  that  the  form  thereof  shall 
be  as  therein  set  forth,  whereas  it  is  that  of  the  acceptance  that  it  shall 
■  embrace  a  term  expressly  giving  the  optionee  such  right.  Such  an 
acceptance  in  such  a  case  is  in  effect  a  rejection  of  the  option  because 
of  its  form,  i.  e.,  it  does  not  expressly  embrace  such  a  term  in  it.  A 
difference  as  to  the  form  of  a  contract  is  just  as  effective,  to  pre- 
vent the  entering  into  of  a  contract  as  one  as  to  substance. 

Nor  is  the  right  of  inspection  which  plaintiff  stipulated  for  in  its 
acceptance  the  same  right  which  it  would  have  had  had  it  made  no 
mention  thereof  and  accepted  the  option  absolutely,  and  that  even 
tliough  the  statute  relied  on  by  plaintiff  in  error  applies  in  such  a  case 
as  we  have  here.  Apart  from  this  statute,  how  does  the  matter  stand  ? 
Had  plaintiff  so  accepted  the  option,  would  it  have  had  the  absolute 
right  tb  inspect  the  material  at  the  loading  point,  i.  e.,  the  point  of 
shippment,  as  it  was  shipped?    Williston  on  Sales,  §  480,  says:- 

"Tbe  place  of  Inspection  Is  prima  fade  the  place  vbere  the  goods  are  de- 
llverecl  to  the  buyer." 

He  continues: 

"The  contract  may,  however,  provide  for  Inspection  at  some  other  place,  and 
the  nature  of  the  contract  may  be  such  that,  even  tn  the  absence  of  express 
provision,  the  law  will  bold  some  other  place  than  that  of  delivery  to  be  the 
point  for  inspection." 

The  reason  why  in  such  a  case  the  law  will  so  hold  he  thus  sets 
forth: 

"The  chief  Kround  for  such  an  implication  seems  to  be  that  a  reasonable 
examination  cannot  readily  be  made  at  the  place  of  delivery." 
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He  then  gives  an  instance  where  such  an  implication  is  made : 

"It  Is  on  this  ground  that,  where  goods  are  dilpped  to  the  bnyer,  Inspection 
need  not  be  made  on  delivery  to  the  carrier,  though  title  pa-sses  at  that  mo- 
ment, and  the  carrier  becomes  bailee  for  the  buyer." 

In  note  69  to  section  473  he  gives  a  list  of  cases  where  it  has  been 
held  that  in  such  a  case  the  buyer  has  the  right  of  inspection  on  the 
arrival  of  the  goods  at  their  destination. 

In  Burdick  on  Sales,  §  198,  it  is  said: 

"Although  the  place  of  Inspection,  in  the  absence  of  special  agreement  or 
custom.  Is  presumably  the  place  of  delivery,  yet  the  circumstances  -may  show 
that  sadi  a  place  wonid  be  an  unreasonable  one,  or  that  the  parties  did  not  con^ 
template  an  Inspection  there." 

He  cites,  as  an  instance  where  the  circumstances  show  that  the  place 
of  delivery  would  be  an  tmreasonable  one,  or  that  the  parties  did  not 
contemplate  an  inspection  there,  the  case  of  Pierson  v.  Crooks,  115 
N.  Y.  539.  22  N.  E.  349,  12  Am.  St.  Rep.  831,  which  is  one  of  the 
cases  cited  by  Williston  in  note  to  section  470,  and  was  a  case  of  the 
ordering  of  goods  of  a  specific  quality  by  a  distant  purchaser  of  a 
manufacturer  or  dealer,  with  directions  to  ship  them  by  a  carrier, 
which  is  one  of  the  most  frequent  commercial  transactions,  and  the 
nature  of  that  involved  here. 

These  extracts  from  these  authors  assume  that  the  place  of  de- 
livery to  the  carrier  on  behalf  of  the  buyer  is  properly  characteriz- 
ed as  place  of  delivery  to  the  buyer  or  place  of  delivery  simply,  and 
lay  down  that  the  prima  facie  or  presumptive  rule  that  the  place  of 
inspection  is  at  the  place  of  delivery  to  the  buyer  has  no  application 
to  such  a  delivery  to  him  because  of  the  unreasonableness  of  such  a 
place  of  inspection  in  such  a  case.  In  Pope  v.  Allis,  115  U.  S.  363, 
6  Sup.  Ct.  69,  29  L.  Ed.  393,  it  is  said  that  in  such  a  case  the  buyer 
has  "no  opportunity  to  inspect  the  goods"  until  they  reach  their 
destination.  , 

Mechem  on  Sales  sets  forth  no  prima  facie  or  presumptive  rule  on 
the  subject.    In  vol.  2,  §  1377,  he  says: 

"Hie  place  of  inspection,  in  the  absence  of  a  contrary  Intention,  must  ordi- 
narily be  the  place  at  whidi  acceptance  Is  due — as  distinguished  from  the 
place  of  receipt  where  th^  are  separate— the  place  at  whldi  the  buyer  is 
Anally  boond  to  aoo^  or  reject  the  good&" 

This  covers  a  case  of  delivery  to  a  carrier  on  behalf  of  the  buyer, 
and  lays  down  that  in  such  a  case  the  place  of  inspection  "must  or- 
dinariljr"  be  at  the  destination  of  the  goods,  which  is  the  place  at 
which  acceptance  is  due.  In  support  of  it  he  cites  Pierson  v.  Crooks, 
supra,  and  Holt  v.  Pie,  120  Pa.  425,  14  Atl.  389,  another  of  the  cas- 
es cited  by  Mr.  Williston  in  connection  with  that  of  Pierson  v.  Crooks. 

Now,  neither  one  of  these  authors  deals  with  the  question  wheth- 
er the  buyer  in  such  a  case  ever  has  a  right  of  inspection  at  any  oth- 
er place  than  at  the  destination  of  the  goods,  as,  for  instance,  at  the 
place  of  delivery  to  the  carrier  on  behalf  of  the  buyer,  and,  if  so, 
under  what  circumstances  such  right  can  be  exercised.  In  Willis- 
ton on  Sales,  §  473,  it  is  said: 
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"It  Is  often  said  In  aruch  cases  that  delivery  to  the  carrier  is  ddlrery  to  the 
buyer,  and  It  may  be  nrged  that  the  buyer  ^ould  exercise  his  right  of  In- 
spection before  such  delivery  to  him,  tind  that,  If  he  falls  to  do  so,  he  waives  his 
right;  but  whether  or  not  the  buyer  is  entitled  to  Inspect  the  goods  at  tne 
point  of  shipment,  it  is  clear  that  the  delivery  to  the  carrier,  and  the  transfer 
of  the  property  thereby  to  the  buyer,  do  not  preclude  a  right  of  examination 
when  the  goods  reach  their  destination." 

He  thus  refers  to  the  question  whether  the  buyer  has  the  right 
of  inspection  -at  the  point  of  shipment,  but  passes  it  by  without  ex- 
pressing any  opinion  on  it.  In  section  480,  above  quoted,  however, 
he  says  that  inspection  need  not  be  made  on  delivery  to  the  carrier, 
which  implies  that,  though  it  need  not  be  so  made,  it  may  be.  Mech- 
em,  in  saying  that  the  place  of  inspection  "must  ordinarily"  be  the 
place  at  which  acceptance  is  due,  i.  e.,  the  destination  of  tfie  goods, 
would  seem  to  imply  that  it  is  not  always  limited  thereto. 

In  Pierson  v.  Crooks,  supra,  Judge  Andrews  said : 

"Where  goods  are  ordered  of  a  spedflc  quality,  which  the  vendor  undertakes 
to  deliver  to  a  carrier,  to  be  forwarded  to  the  vendee  at  a  distant  place,  to  be 
paid  for  on  arrival,  the  right  of  Inspection,  in  the  absence  of  any  specific  pro- 
vision in  the  contract,  continues  until  the  goods  are  received  and  accepted  at 
their  ultimate  destination." 

In  saying  that  the  right  "continues"  until  then  he  implies  tii^t  it 
exists  before  then. 

In  the  case  of  Lawder  Co.  v.  Mackie  Grocery  Co.,  97  Md.  1,  54 
Atl.  634,  62  L.  R.  A.  795,  where  a  seller  in  Baltimore  contracted  to 
sell  a  buyer  in  New  Orleans  a  quantity  of  canned  tomatoes  "f,  o.  b. 
Baltimore,"  "terms  cash,"  "buyer  to  give  shipping  instructions  when 
requested  by  the  seller,"  it  was  held  that  the  buyer  had  no  right  to 
refuse  payment  for  the  goods  until  he  had  received  and  inspected 
them  to  see  if  they  conformed  to  the  contract,  because  he  had  agreed 
to  pay  cash  for  them  on  delivery  to  the  carrier.    It  was  said : 

"There  was  no  reason  why  the  goods  mi^t  not  have  been  inspected  at  the 
seller's  place  of  business  in  Baltimore  rather  than  at  the  destination  of  the 
goods." 

In  that  case,  however,  opportunity  to  inspect  the  goods  after  they 
reached  their  destination  was  not  a  condition  precedent  to  the  buy- 
er's obligation  to  pay  therefor,  because  he  had  agreed  to  pay  cash 
on  delivery  to  the  carrier.  And  this  was  so  whether  or  not  he  had 
the  right  to  inspect  at  the  seller's  ^place  of  business  in  Baltimore. 

These  are  all  the  references  to  the  right  of  buyer  in  such  a  case 
to  inspect  before  the  goods  reach  their  destination  to  which  our  at- 
tention has  been  called  or  that  we  have  found.  The  rule  that  in  such 
a  case  the  buyer  has  a  right  of  inspection  at  the  place  where  accep- 
tance is  due,  i.  e.,  the  destination  of  the  goods,  views  the  matter 
from  the  standpoint  of  the  buyer.  It  is  unreasonable  that  he  should 
not  have  the  right  of  inspection  at  such  place.  And  this  is  so,  or- 
dinarily at  least,  because  he  has  nd  reasonable  opportunity  of  mak- 
ing an  inspection  at  the  point  of  shipment  or  elsewhere.  To  a  de- 
gree it  favors  the  buyer  over  the  seller.  The  seller  incurs  the  risk 
of  having  the  goods,  if  rejected,  on  his  hands  at  a  distance  from  his 
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place  of  business.  Of  course  he  can  avoid  this  by  seeing  that  the 
goods  are  of  the  description  called  for  by  the  contract.  But,  in  view 
of  this,  it  is  open  to  claim  that  the  buyer  should  not  also  have  the 
right  of  inspection  at  the  point  of  shipment  if  the  existence  of  such 
right  there  will  be  injurious  to  the  seller,  particularly  if  his  right  of 
inspection  at  the  place  where  the  goods  are  destined  is  a  condition 
precedent  both  to  his  obligation  to  pay  for  the  goods  or  the  freight 
for  their  transportation,  which  it  ordmarily  is  and  was,  at  least  as 
to  the  price,  under  the  option  here.  Williston  On  Sales,  §§  473,  478. 
An  absolute  right  to  inspect  the  goods  at  the  point  of  shipment  niay 
be  injurious  to  the  seller  in  delaying  him  in  shipping  the  goods,  if 
not  otherwise. 

In  Pierson  v.  Crooks,  supra,  Judge  Andrews,  in  arguing  against 
the  seller's  right  to  limit  the  buyer's  right  of  inspection  to  the  point 
of  shipment  said: 

"It  would  be  a  most  embarrassing  and  inconvenient  rule,  more  Injurious 
even  to  tbe  dealer  or  mannfacturer  than  to  the  purchaser,  If  delivery  to  the 
carrier  was  held  to  conclude  the  party  giving  the  order  from  rejecting  the 
goods  on  arrival,  if  found  not  to  be  of  the  quality  ordered." 

But  at  least  the  right  of  inspection  at  the  point  of  shipment,  if  it 
exists  at  all  in  such  a  case  as  we  have  here,  is  not  an  absolute  right. 
The  buyer,  if  he  desires  to  exercise  such  right,  must  first  notify  the 
seller  and  request  that  he  be  permitted  to  make  such  inspection.  In 
the  absence  therojf,  the  seller  is  under  no  obligation  to  notify  the 
buyer  of  his  intention  to  make  shipment  and  to  hold  it  up  until  the 
buyer  has  an  opportunity  to  be  present.  To  this  extent,  at  least, 
the  buyer  does  not  have  an  absolute  right  to  inspect  at  the  point  of 
shipment. 

[4]  Coming,  then,  to  the  statute  on  which  plaintiff  in  error  relies, 
it  may  be  a  question  whether  it  has  any  application  to  the  case  we 
have  here.  It  applies  "when  the  seller  tenders  delivery  of  goods  to 
the  buyer."  In  a  sense,  a  delivery  of  goods  to  a  carrier  on  behalf  of 
a  buyer  is  a  delivery  to  the  buyer.  In  the  previous  section  it  is  pro- 
vided that  it  shall  be  "deemed  to  be  a  deliveiy  of  the  goods  to  the 
buyer."  But  it  is  not  a  delivery  ta  the  buyer  m  the  same  sense  that 
a  delivery  to  the  buyer  himself  or  to  his  servant  is  a  delivery  to  him, 
and  in  previous  sections  of  this  Sales  Act  we  find  references  to  a  de- 
livery to  the  buyer,  to  a  carrier,  and  ,to  other  bailees  in  the  same 
connection,  in  which  instances,  of  course,  the  words  "delivery  to  the 
buyer"  do  not  include  a  delivery  to  the  carrier  or  other  bailee^  on  be- 
half of  the  buyer.  But,  assuming  that  this  provision  of  the 'statute 
does  apply  here,  it  is  not  an  absolute  right  of  inspection  which  it  con- 
fers. The  seller  is  bound  to  afford  the  buyer  a  reasonable  opportun- 
ity to  examine  the  goods  only  on  request,  of  the  buyer  that  he  be  per- 
mitted to  make  such  inspection.  There  is  the  same  qualification  of 
the  right  to  make  inspection  at  the  point  of  shipment  which  we  have 
foimd  is  the  least  qualification  thereof  in  the  absence  of  the  statute. 
What  the  plaintiff  stipulated  for  in  his  telegram  was  not  the  right 
on  request  to  make  inspection  at  the  loading  point  as  the  material 
was  shipped,  but  the  absolute  right  to  do  so.    Giving  the  defendant's 
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option  the  broadest  interpretation  possible,  it  can  be  made  to  mean 
no  more  than  that  the  plaintiff  should  on  request  have  the  right  to 
make  inspection  at  the  loading  point  as  the  material  was  shipped. 
The  plaintiff,  by  his  counter  telegram,  in  effect  rejected  this,  and 
stipulated  that  he  should  have  the  right  of  inspection  irrespective  of 
any  request  from  it.  This  necessitated  that  defendant  before  mak- 
ing shipment  should  notify  plaintiff  that  it  was  about  to  do  so,  and 
give  it  a  reasonable  opportunity  to  be  present  and  inspect,  and  would 
involve  delay  on  defendant's  part.  If  the  plaintiff  had  accepted  de- 
fendant's option  absolutely,  and  any  portion  of  the  material  was  load- 
ed when  the  option  was  sent,  and  had  been  started  moving  immedi- 
ately on  receipt  of  the  acceptance,  plaintiff  would  have  lost  the  op- 
portunity of  inspecting  it  at  the  loading  point  without  any  ground 
of  complaint  of  defendant.  This  would  not  have  been  the  case  had 
a  contract  been  formed  by  the  acceptance  as  it  was.  Defendant  could 
not  have  shipped  a  pound  without  first  notifying  plaintiff  and  giving 
him  reasonable  opportunity  to  inspect  it  It  is  true  that,  if  his  ab- 
solute acceptance  had  been  followed  by  a  request  that  he  be  permit- 
ted to  inspect  the  material  at  the  loading  point,  he  could  have  pre- 
vented shipment  of  any  portion  without  his  first  having  such  op- 
portunity. But  plaintiff's  acceptance  was  not  followed  by  such  a  re- 
quest. He  stipulated  for  an  agreement  that  he  should  have  the  right 
of  inspection  absolutely  when  defendant  had  made  him  no  such  offer. 
It  must  be  held,  therefore,  that  the  lower  court  did  not  err  in  giving 
the  peremptory  instruction. 

On  the  trial  the  plaintiff  offered  to  introduce  evidence  tending  to 
show  that  at  the  time  of  the  negotiations  there  was  an  established 
custom  in' and  about  Youngstown  that,  in  a  transaction  involving  the 
sale  of  discard  billets,  the  purchaser  had  the  right  to  have  an  in- 
spector at  the  loading  point,  and  that  such  custom  was  known  to  the 
parties.  The  court,  upon  objection  by  defendant,  refused  to  permit 
the  introduction  of  such  evidence.  Plaintiff  in  error  urges  that  the 
judgment  of  the  lower  court  should  be  reversed  because  of  this  re- 
fusal. There  are  two  grounds  why  it  should  not  be.  Such  refusal 
is  not  assigned  as  error.  As  heretofore  stated,  seven  errors  are  as- 
signed, but  each  in  a  different  way  raises  the  single  question  as  to 
whether  the  giving  of  the  peremptory  instruction  was  erroneous. 
The  only  error  which  it  can  be  claimed  covered  this  refusal  is  the 
sixth.    It  is  in  these  words : 

"That  said  court  erred  In  refusing  and  denying  to  this  plaintiff  the  right  to 
introduce  Its  complete  proof  on  all  the  Issues  in  this  cause,  and  in  refusing  to 
allow,  and  not  allowing,  the  Jury  to  determine  said  issues." 

This  assignment  has  no  reference  to  the  refusal  of  the  court  to 
permit  the  plaintiff  to  introduce  such  evidence  as  to  custom,  but  mere- 
ly to  its  action  in  giving  the  peremptory  instruction  after  the  plain- 
tiff had  introduced  its  evidence  bearing  on  the  existence  of  the  con- 
tract without  hearing  its  evidence  as  to  damages.  Usually  a  court 
hears  all  the  evidence  bearing  on  both  the  right  of  recovery  and  the 
amount  thereof,  and,  if  it  thinks  that  the  defendant  is  entitled  to  a 
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peremptory  instruction,  gives  it  at  the  close  of  all  such  evidence. 
This  course  was  not  pursued  in  the  lower  court,  aihd  that  properly 
so.  After  hearing  all  the  evidence  introduced  by  plaintiff  bearing 
on  its  ri^t  of  recovery,  it  gave  the  peremptory  instruction.  Plain- 
tiff intended  by  this  assignment  to  raise  the  question  whether  the 
giving  of  the  instruction  was  not  premature  and  nothing  else.  It  filed 
a  motion  for  new  trial.  It  did  not  urge  the  refusal  to  permit  the  in- 
troduction of  this  evidence  as  a  ground  of  the  motion.  The  third 
ground  was: 

"That  the  decision  o£  the  court  In  stopping  the  further  trial  of  said  case 
and  directing  the  jury  to  bring  In  a  verdict  for  the  defendant  is  contrary  to 
law." 

[5]  It  is  this  same  question  that  is  raised  by  the  sixth  assignment 
of  error. 

But  the  lower  court  properly  refused  to  permit  the  introduction 
of  this  evidence.  If  the  existence  of  any  such  custom  would  have 
made  a  contract  out  of  the  communications  which  passed  between 
the  parties,  it  should  have  been  alleged  in  plaintiff's  petition.  It  was 
not.  The  petition  based  its  claim  that  there  was  a  contract  solely 
on  these  communications.  As  no  contract  arose  out  of  them,  consid- 
ered apart  from  any  such  custom,  the  petition  was  bad  and  subject 
to.  demurrer.  A  fact  essential  to  make  a  petition  good  should  be  al- 
leged. 

Perceiving  no  error,  the  judgment  of  the  lower  court  is  affirmed. 
263  F.— 12 
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NOETHEBN  PAC.  KX.  CO.  T,  THOMPSON,  C0UI1I7  Treaaunsr. 
THOMPSON.  Ck>nnt7  Treaaurer,  v.  NOBTHBBN  PAa  BY.  Oa 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  20,  191&) 
No.  3065. 

1.  Taxahok  «=»17&— Pxrauo  Lands— Bahaoad  Qrant. 

Until  approval  by  the  Commissioner  of  the  General  Lend  OlBce,  etc.,  of 
plats  for  the  survey  of  lands  g^ranted  to  a  railroad  company,  such  lands 
are  not  subject  to  taxation  under  Act  July  10,  1886;  so,  where  the  ap- 
proval was  not  had  until  after  March,  191S3,  Montana  lands  so  granted 
were  not  subject  to  taxation  for  that  year  or  the  year  previous,  the  Mon- 
tana statutes  allowing  taxation  only  of  property  having  a  taxable  status 
on  the  first  Monday  in  March. 

2.  Taxation  €=»]79 — Public  Lands — ^Raiiaoad  GiRant. 

Where  plats  showing  the  survey  of  lands  granted  a  railroad  company 
were  approved  in  1015,  and  in  March,  1016,  filed  in  the  local  land  office  for 
Montana,  the  lands  were  subject  to  state  taxes  for  1916,  for  the  land 
muflt  have  been  identified  prior  to  the  first  Monday  in  March,  so  as  to 
have  a  taxable  status  under  the  Montana  statutes,  as  the  plats  were  re- 
quired to  be  in  the  possession  of  the  land  office  30  days  before  filing. 

Ross,  Circuit  Judge,  dissenting  in  part 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Montana ;  George  M.  Bourquin,  Judge. 

Action  by  the  Northern  Pacific  Railway  G)mpany  against  J.  R. 
Thompson,  as  County  Treasurer  of  Flathead  County,  Mont.  There 
was  judgment  for  plaintiflF  on  two  of  the  three  counts,  and  for  de- 
fendant on  the  other,  and  both  parties  bring  error.    Affirmed. 

Gunn  &  Rasch,  of  Helena,  Mont.,  for  plaintiff. 

S.  C.  Ford,  Atty.  Gen.  of  Montana,  Frank  Woody,  Asst.  Atty. 
Gen.  of  Montana,  and  C.  H.  Foot  and  T.  H.  MacDonald,  both  of 
Kalispell,  Mont.,  for  defendant. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  Northern  Pacific  Railway  Com- 
pany brought  an  action  in  three  counts  against  the  county  treasurer 
of  Flathead  county,  Mont.,  to  recover  money  paid  under  protest  for 
taxes  on  lands  of  the  company  for  the  years  1914,  1915,  and  1916. 
The  court  below  entered  a  judgment  on  the  pleadings  on  behalf  of  the 
railway  company  on  the  first  two  causes  of  action,  and  a  judgment 
for  the  defendant  on  the  third  cause  of  action,  holding  that  at  the 
time  of  the  assessment  of  the  taxes  for  1914  and  1915  the  lands  of 
the  railway  company  had  not  been  surveyed,  but  that  they  had  been 
surveyed  at  the  time  of  the  assessment  for  1916.  The  railway  com- 
pany by  writ  of  error  seeks  to  review  the  judgment  on  the  third  cause 
of  action,  and  the  county  treasurer  brings  a  writ  of  error  to  review 
the  judgment  on  the  first  two  causes  of  action. 

[1]  The  contention  that  the  court  below  erred  in  ruling  in  favor 
of  the  railway  company  on  the  first  two  causes  of  action  cannot  be 

sustained.     In  consequence  of  the  decisioti  in  N.  P.  Ry.  Co.  v.  Traill 

.— — ^ — ■—-^^^  _  .a 
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County,  115  U.  S.  600,  6  Sup.  Ct.  201,  29  L.  Ed.  ^77,  holding  that  un- 
til the  railroad  company  shall  have  paid  into  the  treasury  of  the  Unit- 
ed States  the  cost  of  surveying,  locating,  and  conveying  the  lands 
granted  to  it  in  aid  of  railroad  construction  the  lands  are  exempt 
from  state  or  territorial  taxation.  Congress  passed  Act  July  10,  1886, 
c.  764,  24  Stat.  143  (Comp.  St.  1916,  §  4883),  providing  as  follows: 

"No  lands  granted  to  any  railroad  corporation  by  any  act  of  Congress  sball 
be  exempt  from  taxation  by  states,  territories,  and  municipal  corporations 
on  account  of  the  lien  of  the  United  States  upon  the  same  for  the  costs  of 
surveying,  selecting,  and  conveying  the  same,'  or  because  no  patent  has  been 
Issued  Vbssetxft;  but  tbls  i«ovlEdon  shall  not  apply  to  lands  unsurveyed,"  eta 

By  the  statutes  of  Montana  it  is  only  property  which  has  a  taxable 
status  on  12  o'clock  noon  on  the  first  Monday  in  March  of  each  year 
that  may  be  taxed  for  that  year.  It  was  shown  in  the  pleadings  that 
for  all  the  lands  involved  the  field  work  for  surveying  was  done  prior 
to  the  first  Monday  in  March,  1914,  but  that  the  plats  were  not  ap- 
proved by  the  surveyor  general  of  Montana  until  June  12,  1915,  and 
that  none  of  the  plats  of  the  Surveys  was  approved  by  the  Commis- 
sioner of  the  General  Land  Office  until  December  17,  1915,  and  that 
the  approved  plats  were  not  filed  in  the  local  land  office  imtil  March 
8  and  March  15,  1916.  It  follows  that  at  the  time  of  the  assess- 
ments for  the  years  1914  and  1915  the  survey-  of  the  lands  involved 
had  not  been  completed,  and  therefore  the  lands  had  not  then  been 
identified,  so  as  to  be  rendered  subject  to  taxation. 

[2]  The  railroad  company  contends  that  the  surveys  had  not  been 
completed  on  the  first  Monday  in  March,  1916,  for  the  reason  that 
at  that  time  the  approved  plats  had  not  been  filed  in  the  local  land 
office.  The  purpose  of  the  act  of  July  10,  1886,  was  simply  to  re- 
move an  obstacle  to  the  taxation  of  railroad  lands  that  had  been  sur- 
veyed. The  express  exclusion  of  unsurveyed  lands  from  the  opera- 
tion of  the  act  was  unnecessary  and  superfluous,  because  of  course  the 
United  States  had  no  lien  for  the  cost  of  surveys  on  unsurveyed 
lands.  In  United  States  v.  Morrison,  240  U.  S.  192,  210,  36  Sup. 
Ct.  326,  60  L.  Ed.  599,  the  court  discussed  the  question  whether  prior 
to  an  authorized  withdrawal  for  forestry  purposes  there  had  been  a 
survey,  and  said  that  the  surveying  of  the  public  lands  is  an  adminis- 
trative act,  confided  to  the  control  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  under  the  direction  of  the  Secretary  of  the  Interior, 
and  that  it  was  competent  for  the  Commissioner  to  direct  how  sur- 
veys should  be  made,  and  to  require  that  they  should  be  subject  to 
his  examination  and  approval,  "before  they  were  filed  as  officially 
complete  in  the  local  land  office."  This  was  not  to  say  that  a  survey 
was  not  officially  complete  at  any  time  prior  to  the  filing  thereof  in 
the  local  land  office.  It  may  fairly  be  inferred  from  other  language 
of  the  opinion  that  a  survey  is  officially  complete  from  the  time  when 
the  last  administrative  act  is  done,  namely,  the  approval  of  the  survey 
by  the  Commissioner,  for  on  page  21 1  the  court  said  that : 

"The  approval  of  the  surveyor  general  of  Oregon  did  not  make  the  survey 
complete  a«  an  official  act  It  still  remained  subject  to  the  examination  and 
apt^oval  of  the  Ctommlsaloner." 
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It  is  to  be  conceded  that  public  lands  are  not  regarded  as  legally 
surveyed  in  such  a  sense  as  to  open  them  to  selection,  location,  .sale, 
or  other  disposition  until  the  approved  survey  is  filed  with  the  local 
land  office ;  but  this  is  not  for  the  reason  that  the  approval  of  the  Com- 
missioner is  insufficient  to  render  the  survey  complete,  but  for  the 
reason  that  the  local  land  office  has  no  jurisdiction  to  deal  with  lands 
as  surveyed  until  it  has  on  file  the  necessary  records. 

A  different  principle  is  involved  in  determining  whether  land  gfrant- 
ed  to  a  railroad  company  is  vested  in  the  company  at  the  time  when 
its  property  becomes  assessable  for  taxes.  For  the  purposes  of  taxa- 
tion, it  should  be  held  that  lands  are  surveyed  when  they  are  identi- 
fied ;  that  is  to  say,  when  the  survey  thereof  is  finally  approved.  The 
grant  to  the  railroad  company  was  a  grant  in  praesenti,  but  title  did 
not  vest  in  any  particular  tract  of  land  until  the  same  was  identified 
by  a  govgmment  survey.  So  far  as  the  decisions  have  gone,  the  sur- 
vey and  the  approval  of  the  survey  have  been  uniformly  recognized 
as  the  conditions  precedent  to  the  vesting  of  title  so  as  to  render 
lands  subject  to  taxation.  37  Cyc.  868;  Clearwater  Timber  Co.  v. 
Shoshone  County  (C.  C.)  155  Fed.  612 ;  Robertson  v.  Sewell,  87  Fed. 
536,  31  C.  C.  A.  107;  Bird  Timber  Co.  v.  Snohomish  County,  81  Wash. 
416,  143  Pac.  433;  Upshur  v.  Pace,  15  Tex.  531.  Said  the  court  in 
Wisconsin  Railroad  Co.  v.  Price  County,  133  U.  S.  496,  505,  10  Sup. 
Ct.  341,  344  (33  L.  Ed.  687) : 

"When  the  government  has  ceased  to  hold  any  such  right  or  Interest  In  the 
property  as  to  justify  It  In  wltliholdlng  a  patent  from  the  donee  or  purdiasor, 
and  It  does  not  exclude  him  from  the  use  of  the  property,  then  the  donee  or  pur- 
chaser will  be  treated  as  the  beneficial  owner  of  the  land,  and  the  same  l>e 
held  subject  to  taxation  as  his  property." 

There  is  no  force  in  the  suggestion  that  the  filing  of  the  plat  of 
the  survey  marks  the  limit  of  the  Commissioner's  power  to  disapprove 
the  survey  and  order  another.  He  has  the  same  power  and  to  the 
same  extent,  both  before  and  after  the  filing  of  the  plat  in  the  local 
land  office.  The  filing  of  the  plat  does  not  abridge  or  affect  it. 
Knight  V.  United  States  Land  Ass'n,  142  U.  S.  161,  12  Sup.  Ct.  258, 
35  L.  Ed.  974. 

Two  decisions  of  the  Department  of  the  Interior  are  cited  to  sus- 
tain the  contention  that  a  survey  is  not  complete  until  the  plat  thereof 
is  actually  filed  in  the  local  land  office.  The  first  is  F.  A.  Hyde  & 
Co.,  37  Land  Dec.  164.  All  that  was  ruled  in  that  case  was  that  the 
survey  of  certain  school  lands  granted  to  the  state  of  California  was 
not  complete  until  the  plat  of  the  survey  "was  approved  by  the  Com- 
missioner of  the  General  Land  Office."    Said  the  Assistant  Secretary : 

"Proceedings  for  survey  of  public  lands  have  not  been  regarded  as  com- 
plete, or  public  lands  as  surveyed  and  subject  to  disposal,  until  approval  of 
the  plat  of  sun'ey  by  the  Commissioner  of  the  General  Land  Office." 

The  other  citation  is  Anderson  v.  State  of  Minnesota,  37  Land  Dec. 
390,  ruling  that  public  lands  are  not  surveyed  until  the  approved  plat 
of  survey  thereof  is  officially  filed  in  the  local  land  office.  This  ruling 
was  made  with  special  reference  to  the  right  of  an  applicant  to  make 
homestead  entry  on  the  surveyed  land,  and  the  circular  of  the  Gen- 
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€ral  Land  Office  of  January  25,  1904,  was  cited,  which  provides  as 
follows : 

"Hereafter,  wben  an  approved  plat  of  the  survey  ol  any  township  Is  trans- 
mitted to  tlie  r^^Uter  and  received  by  the  surveyor  general,  they  will  not  re- 
gard sncb  plat  as  officially  received  and  filed  in  their  office  untU  the  following 
regulations  have  been  complied  with:  (1)  They  will  forthwith  post  a  notice  In 
a  conspicuous  place  In  their  office  specifying  the  township  that  has  been  sur- 
veyed, and  stating  that  the  plat  of  survey  will  be  filed  in  their  oflice  on  a 
day  to  be  fixed  by  them  and  named  in  the  notice,  which  shall  not  be  less  than 
thirty  days  from  the  date  of  such  notice,  and  that  on  and  'after  such  day  they 
will  be  prepared  to  receive  applications  for  the  entry  of  lauds  in  such 
township." 

On  the  first  Monday  in  March,  1916,  these  lands  had  been  identified. 
The  surveys  had  been  made,  and  the  last  administrative  act  had  been 
done  to  complete  them.  The  only  thing  that  remained  to  be  done  was 
to  place  the  file  mark  of  the  local  land  office  on  the  approved  plaits. 
It  appears  from  the  circular  of  January  25,  1904,  that  the  plats  thus 
finally  approved  must  have  been  in  the  possession  of  the  local  land 
office  30  days  before  they  were  filed,  and  consequently  they  were  there 
before  the  first  M'onday  in  March,  1916.  Said  the  court  in  Wells 
County  v.  McHenry,  7  N.  D.  246,  252,  74  N.  W.  241,  243,  referring  to 
the  situation,  before  the  enactment  of  the  act  of  1886: 

"The  extraordinary  spectacle  was  presented  of  a  recipient  of  goveornmental 
bounty  escaping  one  Just  obligation  to  the  state  because  It  had  failed  to  dis- 
charge another  obligation  to  the  general  government  The  statute  passed  to 
wipe  out  such  an  inequitable  rule  should  be  given  a  liberal  construction — one 
which  will  carry  out  the  purpose  of  Ckinsress  to  compel  the  company  to  pay 
Uae»  when  they  are  Justly  due." 

The  judgment  is  affirmed. 

ROSS,  Circuit  Judge  (dissenting  in  par^.  I  dissent  from  that  por- 
tion of  the  opinicm  respecting  the  third  cause  of  action  set  out  in  the 
complaint,  and  am  of  the  opinion  that  the  plaintiff  in  the  case  was 
entiUed  to  a  like  recovery  on  that  count  as  on  counts  1  and  2,  being 
of  the  opinion  that  under  the  decision  of  the  Supreme  Court  in  the  case 
of  United  States  v.  Morrison,  240  U.  S.  192,  36  Sup.  Ct.  326,  60  L. 
Ed.  599,  the  survey  of  the  public  lands  therein  described  was  not  a  com- 
pleted act  until  the  approved  plat  thereof  was  filed  in  the  local  land 
office,  and  that,  as  the  government  survey  of  the  lands  was  not  a  com- 
pleted act  at  the  time  of  the  levy  of  the  assessment,  the  lands  involved 
in  the  third  count  were  not  then  segregated  frcwn  the  public  domain, 
which  segregation  I  understand  to  be  essential  to  any  authority  of  the 
state  to  tax  them.  Northern  Pacific  Ry.  Go.  v,  Traill  County,  115  U. 
S.  600,  6-Sup.  Cl  201,  29  L.  Ed.  477. 
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THE  6RACIB  D.  GHAMBBBa 

(Circuit  Court  of  Appeals,  Second  Circuit    May  22,  1918.) 

No.  228. 

1.  Shippino  9s»145 — Gabriaob  bt  Wateb— Riqht  to  B'BXiaRT. 

Freight  is  earned  only  upon  delivery  of  cargo. 

2.  SHIPPINO    €=>152;r-REFtJNDINO    Fkeioht. 

Unless  the  bill  of  lading  contains  stipnlatlona  to  the  contrary,  frelgtat 
prepaid  must  be  returned,  If  for  any  cause  the  cargo  Is  not  delivered. 

3.  Shipping  <g=3l52 — Bills  of  Lading— Conbtbttction. 

Where  a  bUl  of  lading  recited:  "Bestralnts  of  princes  and  rulers  ex- 
cepted." "Freight  for  the  said  goods  to  be  prepaid  In  full  ^thout  dis- 
count retained  and  Irrevocably,  ship  and/or  cargo  lost  or  not  lost"  freight 
prepaid  might  be  retained  whenever  delivery  of  the  cargo  was  prevent- 
-  ed  because  of  a  restraint  of  princes;  the  meaning  being  perfectly  clear, 
despite  the  Insertion  of  the  conjunction  between  the  words  retained  and 
Irrevocably. 

4.  Shippibtg  €=>152 — Freight— Hbtentiow—"Rjestbaint  of  Pbinces." 

Where  the  United  States  government  refused  dearanoe  pai>er8  to  sail- 
ing vessels  whose  voyages  would  bring  them  within  the  submarine  dan- 
ger zone,  a  shipper  who  had  prepaid  freight  on  goods  delivered  for  trans- 
portation on  such  a  saUlng  vessel  cannot  recover  the  same;  the  act  of ' 
the  government  amounting  to  a  "restraint  of  princes"  withUi  the  bill  of 
lading,  which  provided  for  retmtion  of  freight  prepaid  In  case  delivery 
was  prevented  by  such  restraint. 

[ICa.  Note.— For  other  deOnltioos,  see  Words  and  Phrases,  First  and 
Second  Series,  Restraints  of  Kings  or  Princes.] 

6.  Shipping  i&=>105 — Cabbibbs— Fbeiqht. 

Croods  delivered  to  a  carrier  by  water,  even  before  actual  loading  on 
board,  are  in  his  custody,  and  the  maritime  engagement  is  thai  begun. 
Learned  Hand,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

LiBel  by  the  International  taper  Company  against  the  schooner 
Grade  D.  Chambers,  her  tackle,  etc.,  claimed  by  Florence  G.  Payne. 
From  a  decree  for  libelant,  claimant  appeals.    Reversed, 

Robinson  Leech,  of  New  York  City,  for  appellant. 
Stetson,  Jennings  &  Russell,  of  New  York  City  (R,  L.  Von  Berauth, 
of  New  York  City,  and  Frederic  Cimningham,  Jr.,  of  Washington,  D. 

C,  of  counsel),  for  appellee. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge, 

WARD,' Circuit  Judge.     September  14,  1917,  the  schooner  Gracie 

D,  Chambers  began  to  load  a  general  cargo  in  the  port  of  New  York, 
to  be  delivered  at  Bordeaux.  Between  September  27  and  29  the  libel- 
ant Paper  Company  shipped  120  tons  of  print  paper.  September  28, 
at  4:25  p,  m.,  the  Treasury  Department  at  Washington  telegraphed 
the  collector  at  the  port  of  New  York  to  withhold  clearance  of  all 
sailing  vessels,  any  part  of  whose  voyages  would  briftg  them  within 

^sbVoi  oUier  caies  aee  aame  topfc  &  KBT-NUMBBR  In  all  Key-NomlMrad  DlgeeU  ft  lodezes 
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the  danger  zone.  There  was  no  official  publication  ,of  this  embargo, 
but  it  was  put  into  effect,  beginning  September  29,  by  the  refusal  of 
clearances  to  such  vessels  as  applied  for  them.  Both  the  shippers 
and  the  shipowners  had  heard  rumors  of  the  embargo  as  early  as 
October  1. 

October  3  the  schooner  moved  out  to  an  anchorage  at  the  Red  Hook 
flats,  to  save  wharfage  charges  and  to  await  clearance.  October  4 
the  freight  was  paid  against  delivery  of  the  bill  of  lading.  October  5 
the  master  applied  to  the  collector  for  clearance,  which  was  refused. 
He  then  applied  to  the  authorities  at  Washington  to  except  this  schoon- 
er from  the  embargo,  on  the  ground  that  she  had  begun  to  load  before 
the  order  was  made.  Refusal  to  allow  an  exception  in  her  favor  was 
not  definitely  and  finally  made  until  October  10.  Subsequently  the 
cargo  was  discharged  and  the  owners  refused  to  return  the  prepaid 
freight. 

The  bill  of  lading  contained  the  following  provisions : 

"ReetralntB  of  princes  and  rulers  excepted." 

"Freigbt  for  the  said  goods  to  be  prepaid  In  full  wlttiout  discount  re- 
tained and  irrevocably,  ablp  and/or  cargo  lost  or  not  lost." 

Claimant  relies  on  these  clauses  for  a  defense  to  the  libel. 

[1,2]  By  our  law  freight  is  earned  only  upon  delivery  of  cargo. 
The  ship  may  have  carried  the  cargo  on  a  voyage  of  3,000  miles,  and 
to  within  1  mile  of  destination ;  but  the  carrier  has  earned  no  freight, 
and  must  return  any  freight  prepaid  if  he  has  not  delivered.  The  par- 
ties, of  course,  may  agree  upon  a  different  rule,  and  for  that  purpose 
a  clause  has  been  introduced  into  bills  of  lading  and  charter  parties 
from  time  out  of  mind  that  prepaid  freight  shall  not  be  returned 
"ship  lost  or  not  lost."  The  clause  variously  phrased  is  intended  to 
cover  all  contingencies.  If  only  the  loss  of  tiie  ship  were  contem- 
plated, the  additional  words  "or  not  lost"  would  be  meaningless.  What 
the  parties  intend  is  that  the  carrier  shall  keep  the  freight,  even  if  he 
does  not  deliver  the  cargo,  unless  the  failure  to  deliver  be  due  to  the 
carrier's  f  atdt,  or  to  a  peril  not  excepted  in  the  bill  of  lading  or  char- 
ter party. 

[3-5]  The  clause  in  this  bill  o£  lading  is  not  very  artistically  drawn, 
because  of  the  insertion  of  the  conjunction  "and"  between  the  words 
"retained"  and  "irrevocably."  Yet  the  meaning  is  perfectly  clear; 
"retained  and  irrevocably,  ship  and/or  cargo  lost  or  not  lost,"  means 
retained  and  irrevocably  retained.  In  the  case  of  The  Allanwilde  (D. 
C.)  247  Fed.  236,  the  words  were  "retained  and  irrevocable,"  but  the 
meaning  is  exactly  the  same,  to  wit,  that  the  prepayment  of  freight 
was  irrevocable  and  was  to  be  irrevocably  retained.  The  manne 
document  in  each  case  contained  an  exception  of  the  restraint  of 
princes.  The  government's  embargo  was  such  a  restraint,  and  an 
exception  .covered  it  exactly  as  it  would  cover  perils  of  the  sea. 

It  is  to  be  remembered  that  goods  delivered  to  the  carrier,  even  be- 
fore actual  loading  aboard,  are  in  his  custody,  and  that  the  maritime 
engagement  is  begun ;  the  goods  being  bound  to  the  ship  for  the 
freight  and  the  ship  bound  to  the  goods  for  transportation  in  ac- 
cor^nce  with  the. contract.    Bulkley  v.  Naumkeag  Co.,  24  How.  386. 
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16  L.  Ed.  599;  Scott  v.  The  Ira  Chaffee  (D.  C.)  2  Fed;  401.  The 
money  sought  to  be  recovered  in  this  case  was  paid  as  freight  against 
delivery  of  the  bill  of  lading,  whether  earned  or  not 

The  apparently  inequitable  result  in  this  case  is  a  temptation  to  in- 
terfere in  a  contract  made  by  parties  perfectly  competent  to  con- 
tract, and  contracting  in  the  face  of  the  very  emergency  which  sub- 
sequently arose.  This  is  to  be  especially  avoided  in.  construing  fa- 
miliar and  long-established  provisions  in  commercial  documents. 
The  District  Judge,  in  the  case  of  The  Allanwilde,  supra,  made  an 
additional  suggestion  to  the  effect  that  the  carrier  was  bound  to  trans- 
ship the  cargo.  That,  however,  is  a  discretion  which  is  to  be  prop- 
erly exercised  on  behalf  of  the  shipper,  when  he  is  not  present  or 
cannot  be  communicated  with,  which  is  not  this  case.  It  is  also  a 
privilege  which  the  law  gives  the  master,  as  representing  the  owner, 
to  earn  his  freight  if  he  will  lose  it  by  abandoning  the  voyage.  The 
District  Judge  thought  that  if  the  ship  had  broken  ground— e.  g.,  if  she 
had  sailed  a  mile — the  prepaid  freight  might  be  retained.  Clearly  it 
could  not  be  retained  for  that  reason,  because  under  our  law  it  is  not 
earned  until  delivery  of  the  cargo.  Only  the  clause  in  the  bill  of  lad- 
ing could  authorize  the  retention. 

The  case  of  The  Tornado,  108  U.  S.  342,  2  Sup.  Ct.  746,  27  L.  Ed. 
747,  is  not  applicable.  The  voyage  in  that  case  was  completely  frus- 
trated by  a  fire  which  rendered  the  ship  unseaworthy  and  unable  to 
proceed  within  a  reasonable  time.  The  question  involved  was  the 
right  to  transship  the  cargo.  The  carrier  claimed  a  lien  upon  the 
cargo  for  his  freight  on  the  ground  that  he  had  been  deprived  of 
his  right  to  transship  it  and  so  earn  his  freight.  No  freight  was  pre- 
paid or  payable,  and  none  had  been  earned.  The  court  held  that  the 
parties  had  contracted  with  reference  to  a  particular  vessel  which  no 
longer  existed,  and  likened  the  case  to  that  of  Taylor  v.  Caldwell, 
3  Best  &  Smith,  826,  in  which  the  owner  of  a  music  hall  was  excused 
from  his  contract  to  let  it  for  a  performance  because  it  had  been 
burned  down.  If  the  contract  in  the  case  of  the  music  hall  had  con- 
tained a  provision  that  the  owner  was  to  be  liable,  even  if  it  burned 
down,  the  conclusion  would  obviously  have  been  different.  The  House 
of  Lords  in  the  case  of  Coker  v.  Limerick  S.  S.  Co.,  34  Law  Timej 
Rep.  18,  lately  decided  that  the  shipowner  was  entitled  to  recover 
freight  payable  on  signing  bills  of  lading,  although  the  vessel  and 
cargo  were  burned  during  the  loading,  and  before  the  voyage  began, 
but  after  bills  of  lading  were  signed;  the  English  law  on  the  sub- 
ject of  prepaid  freight  being  the  same  without  any  specific  contract  as 
our  law  is  when  the  contract  provides  that  it  shall  be  retained. 

Our  decision  in  National  Steam  Navigation  Co.  v.  International  Pa- 
per Co.,  241  Fed.  861,  154  C.  C.  A.  563,  requires  the  decree  to  be  re- 
versed, and  what  was  said  in  Ocean  S.  S.  Co.  v.  United  States  Steel 
Products  Co.,  239  Fed.  823,  152  C.  C.  A.  609,  as  to  the  retaining  of  pre- 
paid freight,  being  concededly  obiter,  is  not  controlling. 

Decree  reversed. 

LEARNED  HAND,  District  Judge  (dissenting).  Under  the  Ameri- 
can rule,  prepaid  freight,  which  is  not  earned  UU  the  voyage  is  corn- 
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pieted,  may  be  recovered  back.  Griggs  v.  Austin,  3  Pick.  (Mass.')  20, 
15  Am.  Dec.  175.  Hence  under  our  law  the  claimants  must  rely  wnoUy 
upon  the  clause  in  the  bill  of  lading.  It  must  be  conceded  that  in 
England  prepaid  freight  is  now  recoverable,  even  though  the  ship  have 
never  broken  ground,  but  is  burned  at  her  pier.  Coker  v.  Limerick 
S.  S.  Co.,  34  Times  Law  Reports,  18.  We  have  therefore  to  determine 
what  meaning  to  ascribe  to  language  which,  like  ail  that  used  in  such 
documents,  is  scarcely  more  than  a  skeleton  of  the  thought's  body. 

Much  could  be  said  for  the  libelant'?  position,  had  the  clause  merely 
read  "retained  irrevocably" ;  but  it  did  not  We  must  take  the  addi- 
tion as  qualifying  the  meanii^  by  the  conditicms  which  it  introduces. 
The  loss  of  the  ship  is  one  condition,  and  it  is  urged  that  the  other  in- 
cludes every  possible  contingency  in  which  the  ship  is  not  lost  Read 
verbally  this  may  be  so;  yet  if  one  in  this  way  makes  the  two 
alternatives  logically  exhaustive,  the  result  is  to  give  no  meaning  what- 
ever to  the  added  conditions.  They  can,  I  think,  hardly  have  been 
intended  merely  as  an  intensive,  and,  if  they  have  any  qualifying  value 
at  all,  I  see  no  other  so  natural  as  to  include  contingencies  which  should 
frustrate  the  venture  after  its  inception.  At  least  this,  it  seems  to  me, 
is  the  most  extended  meaning  which  it  can  have. 

So  much  for  mere  textual  consideration  of  the  language.  However, 
as  in  all  such  cases,  the  meaning  of  words  is  best  gathered  from  the 
purpose  that  informed  them,  and  that  purpose,  taken  from  the  stand- 
point of  a  fair  observer,  was  to  meet  the  possible  difficulties  which 
might  arise  in  the  performance  of  the  contract.  If  a  ship  breaks 
ground  and  is  lost,  or  returns  to  her  port  of  departure,  the  shipper  has 
got  nothing  for  his  freight.  From  his  view  it  is  an  injustice  that  the 
ship  should  hold  prepaid  freight.  Yet  the  ship  has  performed  part 
of  the  service,  and  from  its  view  the  prepayment  may  be  taken  at 
least  in  part  as  compensation  for  the  service  so  far  performed.  The 
ship  has  given  a  part  of  her  time;  her  loss  is  actual.  There  is,  there- 
fore, an  entirely  understandable  reason  why  the  shipper  should  accept 
the  hazard  of  the  voyage  once  begun.  A  nicer  justice  might,  it  is  true, 
apportion  the  prepayment  to  such  time  as  the  ship  had  in  fact  lost,  if 
the  frustration  was  partial,  but  there  arc  obvious  practical  difficulties 
in  such  a  course. 

This,  however,  is  not  the  case  of  frustrating  a  voyage,  but  a  contract, 
and,  looked  at  from  the  time  when  the  contract  was  made,  it  can  hardly 
be  thought  that  the  shipper  was  to  bear,  not  only  the  chance  of  the 
voyage,  but  of  the  contract.  Because,  if  the  contract  be  frustrated  be- 
fore loading  the  ship  has  lost  nothing,  and  if  the  frustration  occurred 
before  brezdcing  ground  at  most  nothing  beyond  detention  while  load- 
ing and  discharging.  She  remains  available  for  carriage  during  the 
same  period  as  before.  If  one  construes  the  clause  as  justifying  her 
retention  of  the  prepaid  freight,  she  is  in  effect  given  two  freights  for 
the  same  period.  Such  a  conclusion  can  hardly  be  within  the  compass 
of  what  the  shipper  would  have  conceded  or  the  owner  demanded,  had 
they  been  faced  with  the  possibility  at  the  outset.  Therefore  I  think 
the  result  was  not  within  the  intention  of  the  parties,  when  in  one  way 
or  another  some  construction  must  be  imposed  upon  a  mere  outline  of 
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intent  like  this.  I  conclude,  therefore,  that  the  clause  applies  to  the 
voyage  only,  and  that  if  the  voyage  be  frustrated  in  limine — that  is, 
before  ground  broken — ^it  does  not  entitle  the  owner  to  retain  the 
freight 

The  authorities,  so  far  as  they  go,  are  at  least  not  to  the  contrary. 
In  The  Tornado,  108  U.  S.  342,  2  Sup.  Ct.  746,  27  L.  Ed.  747,  the  ship 
was  destroyed  at  her  pier,  and  the  owner  sued  the  cargo,  demanding 
freight,  because  he  had  not  been  allowed  to  complete  the  voyage  in 
another  bottom.  The  headnote  says  that  the  freight  was  to  be  paid 
upon  delivery,  but  an  examination  of  the  record  does  not  bear  out  the 
statement.  In  any  event  the  court  decided  that  the  shipper  was  ab- 
solved from  further  performance  on  account  of  the  if rustration  of  the 
voyage  in  limine,  'uie  implication  at  least  was  that,  had  the  vessel 
broken  ground,  the  result  might  have  been  different  While  it  is  hard 
to  see  how  the  owner  could  in  any  case  have  recovered  more  than 
damages,  that  point  was  not  raised,  and  the  case  seems  to  me  an  au- 
thority for  the  proposition  that  a  frustration  in  limine  puts  an  end  al- 
together to  the  contract  of  affreightment.  Now,  I  suppose  no  one 
would  contend  that  the  result  would  be  different  under  the  clause  at 
bar  if  the  ship  had  been  burnt.  If  so,  I  cannot  quite  see  why  the 
owner  should  be  allowed  to  keep  his  unearned  freight,  and  yet  under 
The  Tornado,  supra,  not  be  allowed  to  sue  because  he  was'prevented 
from  earning  the  freight  The  Allanwilde  (D.  C.)  247  Fed.  236,  went 
further  than  need  be  here,  further  perhaps  than  I  should  care  to  go.  I 
have  found  no  other  case  in  point.  Prepayment  clauses  under  our  law 
must  be  construed  as  intended  for  security  rather  than  insurance  to 
the  owner.  I  am  disposed,  therefore,  to  look  narrowly  upon  a  clause 
like  this,  which  seeks  to  impose  upon  a  shipper,  not  only  the  risks  of 
a  voyage,  but  a  gratuity  for  a  voyage  never  undertaken. 

I  dissent 
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DAI/rON  ADDma  MAOH.  CO.  et  aJL  r.  BOCEFOKD  lULUNQ  MAOH. 

00.  et  bL 

QMatrlet  Oaart,  N.  D.  nUnols,  IS.  IK    October  8t  1018.) 

Na84. 

L  Patertb  «=>60 — ^Validitt — ^Pbiob  Pubuoatioh. 

A  prior  patent  for  a  machine^  altbough  tbd  machine  may  not  be 
practically  operative,  may  operate  as  a  prior  publication,  which  will  In- 
validate a  eubsequHit  patent  to  another,  which  embodies  the  some 
prlndple  in  an  operative  machine. 

2:  Patents   «=>32— iKPaovjaasmv- PissmcpnoiT  fboh   Obaiit  or  Sepabatb 
Patents. 

ntere  Is  a  presumption,  from  the  grant  ot  separate  letters  patent  for 
two  Improvements  on  the  prior  art,  that  there  Is  a  Q)edfl.c  difference  be- 
tween the  inventions. 

3.  Patents   9=>49 — SpiT  roB  I^rBINOIa(BNT — Pxoof  or  UTruTT   of   Pkiob 

Structube. 

As  against  complainant  In  an  Infringement  suit,  the  presumption 
of  utility  of  the  machine  of  a  prior  patent  la  greatly  strengthened  by 
the  fact  that  complainant  for  many  years  represented  It  to  be  useful. 

4.  Patents   «=s>66 — Anticipation — Opebativeness  of  Pbiob  Machines. 

The  madilne  of  a  patent  relied  on  as  an  anticipation  is  not  to  be 
deemed  Inoperative,  If  it  can  be  made  to  work  by  a  slight  alteration. 
5b  Patents  «=»46 — Anticipation — Opebativenbbs  of  Pbiob  Deviob. 

The  test  of  operatlTeness  Is  to  ascertain  whether  the  patented  device 
does,  even  imperfectly,  perform  the  things  claimed  for  it  in  the  methods 
described. 
&  Patents  «=»4&— Pbesttmption  of  Vaijditt^Pbimabt  Invention. 

The   presumption   of  validity  of   a   patent  for   a  primary  Invention, 
covering  a  machine  absolute^  nerw  In  the  art.  Is  much  stronger  than  In 
the  ordinary  case. 
7.  Patents  «=i>328 — VAiiiDiTX  and  Infbinoembnt — AnoiNa  Machine. 

The  Hopkins  patent.  No.  1,039,130,  for  an  adding  and  writing  machine, 
as  to  the  adding  machLae  claims  is  valid,  but  Is  for  an  improvement 
on  a  iHlor  machine,  and  limited  to  the  precise  st]*ucture  shown ;  also 
Keld  not  infringed  by  a  machine  made  under  another  improvement 
patent. 

In  Equity.  Suit  by  the  Dalton  Adding  Machine  Company  and  the 
Addograph  Manufacturing  Company  against  the  Rockford  Milling 
Machine  Company  and  others.  On  final  hearing.  Decree  for  de- 
fendants. 

Banning  &  Banning,  of  Chicago,  111.,  for  plaintiffs. 
Miller,  Chindahl  &  Parker,  W.  Clyde  Jones,  and  I^incoln  B.  Smith, 
all  of  Chicago,  111.,  for  defendants. 

SANBORN,  ESstrict  Judge.  This  is  an  infringement  suit  on  pat- 
ent No.  1,039,130,  issued  to  the  Addograph  Company  September 
24,  1912,  on  application  filed  January  24,  1903,,  by  Hubert  Hopkins, 
for  a  patent  on  an  adding  and  writing  machine.  The  defenses  are 
noninfringement  and  invalidity  in  part.  A  general  idea  of  the  inven- 
tion may  be  had  by  consulting  Dalton  Adding  Machine  Co.  v.  Moon- 
Hopkins  Billing  M.  Co.  (D.  C.)  223  Fed.  51 ;   Moon-Hopkins  Billing 
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Mach.  Co.  V.  Dalton  Adding  Mach."  Co.,  236  Fed.  936,  150  C.  C.  A. 
198.  The  patent  contains  284 'claims,  of  which  44  are  in  suit,  relat- 
ing only  to  the  adding  machine  feature,  and  not  to  the  typewriter. 

The  really  important  question  is  whether  Hopkins  is  to  have  the 
credit  of  converting  the  Burroughs  machine,  with  its  81  keys,  into 
a  IQ-key  machine,  which  will  do  the  same  work,  or  whether  a  prior 
inventor,  Helnuck  (No.  630,053,  of  August  1,  1899),  is  entitled  to 
'this  important  advance  in  the  adding  machine  art.  Very  briefly 
stated,  this  advance  consisted  in  the  employment  of  a  movable  stop 
field,  by  which  all  but  10  of  the  Burroughs  81  keys,  and  all  but  10 
of  the  same  niunber  of  connections  between  keys  and  stops,  are  dis- 
pensed with.  The  question  of  priority  depends  on  whether  Helmick 
produced  an  operative  machine,  or  whether  the  10-key/  principle 
was  known  to  him,  or  made  the  subject  of  a  printed  publication  by 
him,  before  Hopkins  entered  the  field. 

[1]  Rev.  St.  §  4886,  as  amended  March  3,  1897  (Comp,  St  1916, 
§  9430),  provides  that  the  inventor  of  a  new  and  tiseful  machine, 
manufacture,  etc.,  "not  known  or  used  by  others  in  this  country  be- 
fore his  invention  or  discovery  thereof,  and  not  patented  or  described 
in  any  printed  publication  in  this  or  any  foreign  country  before  his 
Invention  or  discovery  thereof,  or  more  than  two  years  prior  to  his 
application,"  may  obtain  a  patent  therefor.  Now,  it  is  obvious  that 
the  only  question  in  relation  to  a  machine  cannot  be  whether  it  is 
practically  operative  in  all  its  parts  as  held  in  Besser  v,  Merrilat  Core 
Co.,  243  Fed.  611,  156  C.  C.  A.  309  (where  the  inventor's  concep- 
tion was  fundamentally  defective),  sii^ce  the  very  gist  of  the  discov- 
ery may  be  a  new  subcombination,  or  an  improvement  designed  to 
be  added  to  an  already  established  machine.  The  new  conception 
might  be  complete  in  itself,  and  the  patent  covering  it  operate  as  a 
prior  publication,  or  as  showing  prior  knowledge  or  use,  although 
the  patentee  might  make  a  mistake  in  combining  it  with  such  prior 
machine,  so  that  the  combination  would  not  operate. 

This  distinction  is  well  illustrated  by  the  Helmick  patent  referred 
to.  It  might  fully  describe  the  mechanism  by  which  the  81-key  op- 
eration of  Burroughs  was  changed  into  the  10-key  operation,  and 
yet  fail  to  make  a  fully  operative  adding  machine  by  not  correctly 
describing  the  old  system  of  carrying  wheels  or  of  recording  the  re- 
sult. Helmick  made  a  mistake  in  one  of  his  patent  drawings,  so  that 
a  machine  built  exactly  like  the  drawing  shows  the  wrong  figures. 
But  he  still  described  an  operative  mechanism  by  which  the  use  of 
81  keys  is  reduced  to  10.  Therefore  he  ought  not  to  be  deprived  of 
the  credit  of  having  discovered  a  new  principle,  and  of  exhibiting 
it  in  a  prior  publication,  because  he  may  not  have  produced  a  com- 
plete adding  machine.  In  the  Besser  Case  the  device  could  not  be 
made  to  work  by  the  use  of  galvanized  iron  in  an  expansible  and  con- 
tractible  core,  because  galvanized  iron  possesses  no  resilienqr,  and  so 
was  radically  defective.  If  this  be  the  proper  conclusion,  it  is  obvi- 
ous that  the  novelty  of  Hopkins,  coming  later  than  Helmick,  does 
not  reside  broadly  in  a  10-key  machine,  but  merely  in  his  particular 
development  of  the  10-key  principle. 
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"If  one  inventor  precedes  all  the  reat,  and  strikea  out  BometUng  whldtk 
Includes  and  underlies  all  tbat  they  produce,  he  axxiuires  a  monopoly,  and 
subjects  tbem  to  tributa  But  if  the  advance  towards  the  thing  desired  is 
gradual,  and  proceeds  step  by  step,  so  tbat  no  one  ^n  claim  the  complete 
whole,  then  each  is  entitled  only  t<f  the  specific  form  of  device  whicb  he  pro- 
duces, and  every  other  inventor  is  entitled  to  %l»  own  ^eclflc  form,  so  long 
as  It  differs  from  those  of  his  competitors,  and  does  not  Include  theirs." 
G  ft  N.  W.  Ry,  Oa.  V.  Sayles,  97  U.  S.  554,  24  U  Ed.  1053. 

[2]  There  is  a  presumption,  from  the  grant  of  separate  letters 
patent  for  two  improvements  on  the  prior  art,  that  there  is  a  specific 
diflFerence  between  the  inventions.  Kokomo  Fence  Machine  Co.  v. 
Kitselman,  189  U.  S.  8,  23,  23  Sup.  Ct  521,  47  L.  Ed.  689. 

"If  the  combination  constituting  the  Invention  daimed  in  the  subsequmt 
patent  was  new,  or  if  the  ingredient  substituted  for  the  one  withdrawn  was  a 
newly  discovered  one,  or  even  an  old  one  performing  some  new  function,  and 
vas  not  known  at  the  date  of  the  plaintiff's  patent,  as  a  proper  substitute 
for  the  tnciedlent  withdrawn,  it  would  avojd  the  infringement,  as  a  new 
comUnatlon  or  a  newly-disoovered  ingredient  substituted  for  the  one  omit- 
ted." Gould  V.  Bees,  15  WalL  187,  21  L.  Ed.  39;  files  v.  Barth  Mfg.  Co.,  136 
Fed.  8M,  69  a  C.  A.  528  (7tfa  CHrcnit). 

The  objection  of  the  inoperativeness  of  the  Helmick  machine  is 
presented  under  quite  unusual  circumsjances.  The  following  facts 
appear  in  evidence: 

The  plaintiffs  owned  the  Helmick  patent  from  1903  until  it  expired. 
After  the  purchase  of  the  patent  in  1903,  the  plaintiffs  caused  it  to  be 
reissued,  with  certain  amendments  to  the  specification,  and  with  addi- 
tional and  broader  claims,  thus  representing  and  asserting  the  patent- 
ability of  the  invention  (and  the  operativeness  of  the  disclosure),  and 
receiving  f  rcrni  the  United  States  a  grant  based  upon  such  representa- 
tion. Frc«n  1906,  when  the  first  Hopkins  machine  was  sold,  until  1913, 
when  the  Hopkins  patent  issued,  the  pl^tiffs'  machine  was  marked 
and  sold  under  the  Helmick  patent.  The  plaintiffs  thereby  held  out 
the  patent  to  the  public  as  a  valid  patent,  and  gave  warning  to  the 
public  and  to  any  possible  competitors  that  they  asserted  and  claimed 
a  monopoly  under  that  patent  The  plaintiff  'I>alton  Adding  Machine 
Company,  under  its  former  name  of  Adding  Typewriter  Company,  was 
the  defendant  in  a  suit  brought  by  the  Standard  Adding  Machine  Com- 
pany for  infringement  of  certain  patents,  and  in  that  suit  defended  on 
Ihe  ground  that  the  Hopkins  machine  was,  in  general,  the  machine  of 
the  Helmick  patent,  modified  to  employ  the  swinging  type  segments  and 
the  swinging  rack  segments  of  the  Burroughs  patents. 

The  present  plaintiffs  brought  suit  against  the  Moon-Hopkins  Billing 
Machine  Company  for  an  infringement  of  the  Helmick  patent.  In  that 
suit  the  plaintiffs  alleged  that  after  they  had  become  deeply  involved  in 
the  enterprise  of  manufacturing  and  selling  inventions  of  the  said  Hu- 
bert Hopkins,  and  had  expended  in  such  enterprise  a  large  sum  of 
monev,  they  learned  of  the  existence  of  the  Helmick  patent,  and  found 
that  the  inventions  suid  improvements  sold  to  them  by  the  said  Hubert 
Hopkins  were  subordinate  to,  and  built  upon,  and  embodying  the  plan 
and  principle  of  operation  described  and  daimed  in,  the  said  Helmick 
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patent,  and  that  it  was  necessary  to  purchase  the  said  Helmidc  patent 
in  order  to  protect  their  business,  and  to  prevent  the  loss  of  the  larg^e 
sums  of  money  that  they  had  already  invested  and  expended.  That  suit 
was  begun  in  July,  19ll,  and  was  prosecuted  until  after  the  issuance  of 
the  Hopkins  patent,  and  after  the  institution  of  another  suit  against  the 
same  defendants  on  the  Hopkins  patent,  when  the  suit  on  the  Hel- 
mick  patent  was  voluntarily  dismissed  by  the  plaintiffs.  During  the 
prosecution  of  the  Hopkins  application  in  the  Patent  Office  the  Helmidc 
patent  was  cited  as  a  reference  on  many  claims,  some  of  which  were 
rejected  on  such  reference ;  but  the  applicant  made  no  contention  that 
Helmick  was  inoperative. 

[3]  While  these  facts  did  not,  strictly  speaking,  create  an  equitable 
estoppel  in  favor  of  the  defendants,  because  they  were  not  in  the  same 
business  at  the  time,  and  were  not  misled  by  the  acts  of  the  plaintiffs, 
yet  they  do  greatly  strengthen  the  presumption  of  operativeness,  and 
place  the  plaintiffs  in  inconsistent  positions,  from  which  it  is  difficult 
to  see  how  they  can  be  extricated.  Rice-Stix  Dry  Goods  C6.  v.  J.  A. 
Scriven  Co.,  165  Fed.  639,  91  C.  C.  A.  475;  Stockland  v.  Russell 
Gradei;  Mfg.  Co.,  222  Fed.  906,  138  C.  C.  A.  386.  It  is  a  most  preg- 
nant proof  of  utility  that  plaintiffs  for  years  represented  the  Helmick 
patent  to  be  useful.    Works  v.  Betts  Machine  Co.  (C.  C.)  27  Fed.  301. 

In  addition  to  the  above  reasons  for  believing  the  Helmick  device 
operative,  an  actual  trial  of  a  machine  constructed  by  a  workman  not 
skilled  in  adding  machines  shows  that  the  device  does  correctly  make 
the  proper  addition.  It  truly  shows  the  numbers  struck  by  the  keys,  and 
the  final  sum.  It  is  slow,  difficult  to  operate,  and  easily  put  out  of 
order ;  but  it  will  correctly  add.  This  is  all  that  is  requisite  to  show 
operativeness,  in  the  view  of  the  patent  law.  The  correction  of  the 
imperfect  drawing  was  clearly  a  matter  requiring  only  mechanical  skill, 
as  appears  from  inspection  of  the  patent,  and  from  the  fact  that  a 
workman  unskilled  in  the  adding  machine  art  made  an  operative  ma- 
chine from  the  specifications  and  drawings. 

[4]  A  patent  relied  on  as  an  anticipation  is  not  to  be  deemed  inop- 
erative, if  it  can  be  made  to  work  by  a  slight  alteration.  Dashiell  v. 
Grosvenor,  162  U.  S.  425,  16  Sup.  Ct.  805,  40  L.  Ed.  1025.  In  that 
decision  the  question  is  discussed  by  Justice  Brown,  who  says : 

"It  does  not  seem  probable  that  the  patentee  would  have  taken  oat  a 
patent  for  a  wholly  Inoperative  combination,  especially  In  view  of  the  fact 
that  there  were  at  least  half  a  dozen  operative  devices  already  In  existence 
upon  which  his  was  claimed  to  be  an  Improvement  Inoperative  devices  are 
frequently  set  up  as  anticipations,  but  they  are  usually  such  as  have  proven 
to  be  so  far  failures  that  the  Inventor  has  not  taken  .out  patents  for  them, 
and  are  resuscitated  for  the  purpose  of  showing  that  other  machines  similar 
to  the  one  patented  have  been  invented  befora  The  very  feet  that'  a  ma- 
chine is  patented  Is  some  evidence  of  Its  operativeness,  as  well  as  of  its  utili- 
ty, and  where  a:  model  Is  constructed  after  the  design  shown  in  a  patent 
which  is  not  perfectly  operative,  but  can  be  made  so  by  a  slight  altera- 
tion, the  inference  is  that  there  was  an  error  in  working  out  the  drawings, 
and  not  that  the  patentee  deliberately  took  out  a  patent  tar  an  inoperative 
device." 

"Persons  possessed  of  the  most  brilliant  conceptions  are  sometimes  the 
poorest  mechanlca."  Packard  ▼.  Lacing  Stud  Co.,  70  Fed.  66,  16  CX  d  A. 
639. 
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[5]  Iii4>erfections  in  a  machine,  not  affecting  the  substance  of  tiie 
invention,  and  which  are  curable  by  mechanical  skill,  do  not  render 
the  patent  inoperative.  Pickering  v.  McCuUough,  104  U.  S.  310,  26  I,. 
Ed.  749;  The  Telephone  Cases,  126  U.  S.  1,  8  Sup.  Ct  788,  31  h. 
Ed.  863. 

''The  test  of  operaUveness  la  to  ascertain  whetber  the  patented  device 

does  (even  lamely  and  Imperfectly)  perform  the  acts  claimed  for  It  in  the 

method  described,  and  (pertaa;p8)  for  the  reasons  given."     Engineer  Co.  v. 
Hotel  Astor  (D.  a)  226  Fed.  779;   Id.,  226  Fed.  949,  141  O.  C.  A.  553. 

[I]  The  Helmick  invention  meets  this  test.  It  describes  a  machine 
absolutely  new  in  the  art,  and  is  clearly  a  primary  invention.  Such 
an  invention  should  not  be  held  inoperative  without  ample  proof.  The 
presumption  of  validity  is  much  stronger  than  in  the  ordinary  case. 
Von  Schmidt  v.  Bowers,  80  Fed.  121,  25  C.  C.  A.  323 ;  Scott  v.  Fisher, 
145  Fed.  915,  76  C.  C.  A.  447.  It  requires  but  slight  evidence  of.  suc- 
cessful operation  to  avoid  the  defense  of  want  of  utility  of  a  patent 
sued  on.  Thayer  v.  Wold  (C.  C.)  142  Fed.  776;  Wold  v.  Thayer  & 
Chandler,  148  Fed.  227,  78  C.  C.  A.  350.  Under  the  facts  shown  in 
evidence,  it  should  require  very  strong  proof  to  avoid  the  patent. 

[7]  The  Helmick  patent  being  valid,  both  Hopkins  and  Sunstrand 
(trader  whose  patent  the  alleged  infringing  machine  is  made)  are  to 
be  deemed  improvers  on  Helmick,  and  each  entitled  to  his  own  form, 
if  there  is  a  patentable  difference  between  them.  As  already  seen,  Hel- 
mick's  invention  consisted  in  the  use  of  a  movable  stop  field,  by  bring- 
ing the  10  keys  into  co-operative  relationship  with  the  81  stops.  The 
chief  difference  between  Hopkins  and  Sunstrand  is  that  the  former 
employs  a  direct  and  immovable  series  of  connecting  links  between 
keys  and  the  rows  of  stops,  and  a  like  series  between  the  respective  rows 
of  stops  and  the  printing  device,  while  Sunstrand  employs  in  each  in- 
stance a  series  of  connecting  links,  which  are  fixed  with  relation  to 
the  keys,  but  movable  with  rdation  to  the'  field  of  stops.  Each  has 
thus  a  (Afferent  mode  of  operation,  a  patentable  difference  which  is 
enough  to  distinguish  the  two  forms,  and  to  show  noninfringement. 
Being  improvers  on  Helmick,  each  is  entitled  to  his  own  construction. 

The  bill  should  be  dismissed,  with  costs. 


KSAIV  r.  WlUi  ft  BAUMBR  OO. 
(Dtetrtct  Court,  N.  D.  New  York.    October  7,  1918.) 

1.  PAIKMTS  «=a826 — ^VAUDITT  AND  iRrBII^SEUGNT — DSSION  FOS  CANOUS. 

The  Knapp  design  patent.  No.  44,480,  for  an  ornamental  design  for  a 
candle,  shows  a  new  combination  of  old  elements,  whldi  discloses  In- 
vention ;  also  held  Infringed  by  a  candle  which  has  substantially  the 
same  stmcture  and  design,  producing  the  same  general  effect  on  the 
beholder. 

2.  Patkits  •3>41 — ^iRVxnxioR — Dkbisn— Novkltt. 

A  design,  to  be  patentable,  must  dlsdose  originality  and  the  exercise  of 
the  Inventive  faculty;  but  Invention  may  reside  In  a  new  combination 
of  old  dements,  saCh  as  to  give  a  new  and  an  ornamental  efTect. 
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3.  Patents  ®s>174 — Invbinoevkst — Patent  for  Impbovxmxnt. 

If  a  defendant  appropriates  a  patented  Inveatlon  and  Improves  apon 
It,  and  obtains  a  patent,  his  patent  gives  him  an  exclusive  right  to  the 
Improvement,  bat  no  right  to  use  the  Invention  of  the  prior  patent 

4.  Patents  9=»252 — iNKButOEiautT — Debions. 

It  Is  not  necessary  to  constitute  Infringement  of  a  design  patent  that 
the  similarity  be  so  precise  that  every  purchaser  would  be  misled,  but 
it  is  suflSdent  if  ordinarily  the  ordinary  purchaser  would  be. 

In  Equity.  Suit  by  Edward  J.  Knapp  against  the  Will  &  Baumer 
Company.    On  final  hearing.    Decree  for  complainant. 

Suit  in  equity  to  restrain  alleged  infringement  of  design  United 
States  letters  patent  of  August  12,  1913,  to  Edward  J.  i^app.  No. 
44,480,  and  for  an  accounting. 

Harry  de  Wallace,  of  Syracuse,  N.  Y.,  and  Wm.  G.  Henderson,  of 
Washington,  D.  C.  (W.  B.  Matterson,  of  Syracuse,  N.  Y.,  of  coun- 
sel), for  plaintiff. 

Arthur  E.  Parsons,  of  Syracuse,  N.  Y.  (Howard  P.  Denison,  of 
Syracuse,  N.  Y.,  of  counsel),  for  defendant. 

RAY,  District  Judge.  [1]  The  patent  in  suit.  United  States  letters 
patent  No.  44,480,  dated  August  12,  1913,  and  issued  to  Edward  J. 
Knapp,  the  complainant,  is  for  a  design  and  the  claim  reads : 

"Tbe  ornamental  design  f<»'  a  candle  as  shown  and  described." 

The  specification  contains  the  following  description : 

"The  design,  as  Illustrated  in  the  drawing,  is  a  pillar  or  column,  substan- 
tially   square   In    cross-section,    mounted    upon    a    substantially    c}'llndrical  - 
longitudinally  fluted  pedestal,  and  surmounted  by  a  bell-shaped  cap,   with 
its  base  lines  set  back  from  the  square  edges  of  the  pillar  top." 

We  have  then  the  following  elements  in  combination,  which  make 
up  the  patented  design  or  ornamental  candle,  and  each  element  must  be 
deemed  material,  viz. :  (1)  The  pillar  or  column,  square  in  cross-sec- 
tion; (2)  the  substandaJly  cylindrical  longitudinally  fluted  pedestal; 
and  (3)  the  bell-shaped  cap,  with  its  base  lines  set  back  from  the  square 
edges  of  the  pillar  top.  The  whole  candle  is  made  integral.  In  this  art 
a  bell-shaped  cap  surmountihg  the  pillar  or  column  of  the  candle  was 
dd.  The  cylindrical  longitudinally  fluted  pedestal  was  also  old.  A 
cylindrical  pillar  or  column  was  also  old,  as  were  pillars  or  columns  of 
vajrious  and  many  other  shapes.  It  is  claimed  by  complaint  that  the 
square  column  was  not  old.  The  evidence  shows  beyond  question  that 
the  so-called  Cleopatra  candle  was  old.  The  pillar  of  this  candle  is 
square,  but  not  of  the  same  diameter  from  top  to  bottom.  It  slopes  and 
narrows  the  column  gradually  and  imif ormly  from  base  to  top.  It  was 
not  made  in  the  United  States,  so  far  as  appears,  but  was  imported, 
and  sold  and  used  here  long  prior  to  the  granting  of  the  patent  in  suit. 

The  claim  fDr  this  patent,  as  first  presented,  read:  "The  ornamental 
design  f  »r  a  candle  as  shown."  The  words  "and  described"  were  added 
by  amendment  after  rejection  ly  the  examiner.  The  present  specifica- 
tion, as  above  quoted,  was  put  in  by  amendment  in  place  of  the  fol- 
lowing : 
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'H>f  wbtdi  the  followljig  Is  a  spedflcaUon,  reference  bdng  bad  to  tbe 
accomi>anying  drawing,  forming  a  part  thereof.  Ibe  figure  Is  a  perspective 
tUw  of  the  candle,  showing  my  new  design." 

On  appeal,  after  rejection  the  apidicant  said: 

"It  Is  submitted  tbat  the  design,  consisting  of  the  square  cbltunn  resting 
npon  a  cylindrical  pedestal  and  mounted  by  a  bell-diaped  cap,  whose  base 
lines  are  set  back  from  the  square  edges  of  the  column,  thus  having  an  oSset 
between  the  flat  sides  of  the  pillar  and  its  <7lindrical  pedestal,  and  an  offset 
at  tbe  top  between  tbe  square  edges  of  the  •  column  and  base  line  of  tbe 
cap,  is  not  shown  in  any  of  tbe  refereaces  cited." 

On  appeal  the  examiners  in  chief  said : 

miere  appears  to  be  a  certain  unity  in  design  between  a  rectangular  form 
of  the  candle  and  that  of  tbe  tip,  viilcb  possesses  some  degree  of  novelty 
and  InTention." 

On  this  the  reversal  seems  to  have  been  based,  and  it  follows,  I 
think,  that  the  novelty  found  in  this  combination  consisted,  not  in  the 
square  form  of  the  candle,  but  in  the  peculiar  and,  as  found,  novel 
ccHnbination  of  the  bell-shaped  tip  with  the  square  column ;  that  is,  the 
setting  back  of  the  base  of  the  bell-shaped  cap  from  the  square  edges 
of  the  square  column  having  flat  sides.  While,  in  view  of  the  prior 
art,  it  may  be  doubted  whether  there  is  patentable  invention  in  this 
combination  containing  this  feature,  I  am  inclined  to  hold  the  patent 
valid,  as  the  presumption  is  in  its  favor.  This  candle  is  certainly  at- 
tractive and  ornamental,  and  the  combination  is  new.  Complainant's 
candle  is  not  designed  for  use  as  a  light  giver,  a  burner,  but  as  an 
ornament.  As  compared  with  the  round  candle,  the  square  candle  as 
a  burner,  or  for  lighting  purposes,  would  be  and  is  inferior.  The  square 
candle  would  not  show  utility  or  improvement.  It  would  bum  down 
faster  at  the  sides  than  at  the  comers,  and  cause  waste  and  an  inferior 
light. 

There  is  no  prior  art  showing  the  combination  of  the  patent,-  but  each 
and  every  element,  standing  alone,  is  substantially  old.  The  coach 
candle.  Defendant's  Exhibit  T  T,  shows  a  bell-shaped  cap  set  hack 
fnMn  the  rounded  top  edge  of  the  column,  which  is  cylindrical;  but 
the  shoulder  is  not  square,  but  rounded  and  curved,  forming  a  sort  of 
trough  between  the  rounded  edge  of  the  cylindrical  column  and  the 
base  of  the  bell-shaped  top.  Therefore  the  bell-shaped  cap  does  not 
have  its  base  lines  "set  back  from  the  square  edges  of  the  pillar  top." 
The  pillar  top,  or  top  of  the  pillar  of  this  "coach  candle,"  Exhibit  T  T, 
does  not  have  square  edges  or  a  square  shoulder,  as  does  the  camplain- 
ant's  candles,  but  still  the  edge  of  the  bell-shaped  top  is  set  back  from 
the  edge  of  the  column.  As  to  patentability  I  may  cite  Bush  &  Lane 
Piano  Co.  v.  Becker  Bros.,  222  Fed.  902,  138  C.  C.  A.  382  (2d  Circuit), 
where  the  court  said : 

"T*e  drawing  of  tbe  design  shows  an  upright  piano  case  in  the  conven- 
tional form.  The  casual  observer,  unless  his  attention  were  particularly 
directed  to  the  new  features,  would  hardly  be  able  to  distinguish  the  pat- 
ented design  from  many  of  the  designs  found  In  the  prior  art.  However,  we 
agree  with  Judge  Hazel  in  the  statement  that:  'On  comparison  with  the 
prior  art,  because  of  tbe  configuration  of  the  colnms,  the  paneling,  and  the 
■abBtanttality  tbereoif;  it  Is  easUy  distinguishable  from  other  upright  pianos.' 
253  F.— 13 
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There  are  some  cbaracteristic  features  of  the  design  In  ooatrovers^  wblcb 
distinguish  It  from  those  of  the  prior  art,  although  the  general  contour  of 
the  case  Is  alike  In  all,  and  several  of  the  cases  of  the  prior  art  show  de- 
signs which,  to  the  ordinary  4>nrchaser,  whose  attention  is  not  called  to  de- 
tails, would  seem  to  embody  the  principal  features  of  the  deslg^n  of  the  pat- 
ent Nevertheless,  having  in  mind  the  rule  applicable  to  design  patents,  we 
cannot  say  that  It  is  antlcU>ated  or  void  for  Ia<^  of  patentability." 

In  Grdle  v.  City  of  Eugene,  Or.,  221  Fed  68,  137  C.  C  A.  18,  the 

court  held : 

"That  each  separate  element  in  a  patented  design  was  old  does  not  negative 
Inventlom,  which  may  reside  in  the  manner  in  whldi  they  are  assonbled." 

In  Ashley  v.  Weeks-Numan  Co.,  220  Fed.  899,  136  C.  C.  A.  465,  the 
same  doctrine  was  expressly  held : 

"Tested  by  this  rule,  the  defendant  Infrlngea  It  ia  true  that  there  ara 
some  differences  betwe^i  the  design  of  the  complainants  and  the  design  of 
the  defendant  But  the  differences  are  differences  of  detail,  and  not  of  sub- 
stance. The  defendant  has  not  made  a  Chinese  copy  of  the  complainants' 
Inkstand,  and  yet  It  imparts  to  the  niind  the  same  general  aiqpearance, 
which  would  deceive  an  ordinary  observer  Into  buying  one  inkstand  believ- 
ing it  to  be  the  other." 

[2]  It  is  well  settled,  if  ever  there  was  any  question,  that  a  design, 
to  he  patentable,  must  disclose  originality  and  the  exercise  of  the  in- 
ventive .faculty.  Smith  V.  Whitman  Saddle  Co.,  148  U.  S.  675,  13  Sup. 
Ct.  768,  37  L,.  Ed.  606;  Steffens  et  al.  v.  Steiner  et  al.,  232  Fed,  864,' 

147  C.  C.  A.  56.  It  is  also  settled  that  invention  may  reside  in  a  neiv 
combination  of  old  elements,  such  as  to  give  a  new  and  an  ornamental 
effect.  This  combination  is  ornamental,  and  it  is  new,  in  that  the 
complainant's  candle  is  made  up  of  the  pedestal,  old,  combined  with 
a  square  column  of  equal  diameter  from  pedestal  to  tip,  with  {dain  flat 
sides,  such  square  columns  being  old,  but  not  in  the  candle  art,  forming' 
a  new  combination  of  pedestal  and  square  column  in  so  far  as  the  form 
of  the  column  is  concerned ;  and  the  combination  as  a  whole  is  also 
new,  in  that  the  joining  of  such  a  pedestal  and  column,  so  combined, 
with  the  tip,  in  the  manner  described,  is  also  new.  This  combinat;ion. 
of  these  elements  is  a  new  combination,  and  it  is  ornamental.  No  one 
had  made  this  combination  before,  or  produced  this  effect.  This  art 
of  making  ornamental  candles  was  old  and  crowded,  and  it  is  some 
evidence  of  invention,  as  distinguished  from  mere  skill,  that  no  one 
had  formed  this  combination  of  old  elements  before.  This  is  not  the 
case  of  a  mere  choice  of  old  forms,  as  the  substitution  of  the  oval  shape 
for  the  circular  in  a  lacing  hook,  but  involves  change  of  form  of  candle, 
and  also  the  method  and  form  of  combining  the  substituted  form  of 
column  with  other  elements.  The  result  was  a  new  form  of  candle 
with  a  distinctive  and  pleasing  effect.  , 

In-Strause  Gas  Iron  Co.  v.  Wm.  M.  Crane  Co.,  235  Fed.  126,  131» 

148  C.  C.  A.  620,  625,  the  court  (C.  C.  A.  2d  Circuit),  said: 

"The  test  for  invention  is  to  be  considered  the  same  for  designs  as  for  me- 
chanical patents;  i.  e.,  was  the  new  combination  within  the  range  of  tha 
ordinary  routine  designer?  We  believe  that  any  one  starting  to  design  sad- 
irons, with  the  art  before  him,  and  governed  only  by  considerations  of  propor- 
tion and  plan,  would  have  had  no  difficulty  in  making  the  plaintiff's  iron." 
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In  Steffens  et  al.  v.  Steiner  et  al.,  232  F«d.  862,  147  C.  C  A.  56,  the 
coiirt  (C.  C.  A.  2d  Circuit)  held : 

"To  sostaln  a  design  patent,  the  design  mnst  Involve  sometblng  more 
than  mere-  mechanical  skill ;  and  whether  the  assembling  of  old  design  ele- 
ments Into  one  unitary  design  Is  patentable  depends  on  whether.  In  the  par- 
ticular case,  such  assembling  rises  to  the  level  of  invemtiou  and  the  result 
possesses  originality  and  beauty." 

There  is  this  to  be  said:  That  in  complainant's  candle,  as  in  all 
candles,  the  column  rests  upon  the  pedestal  and  the  tip  upon  the  column. 
This  is  the  order  of  assembly  in  all  candles.  Having  selected  a  square 
form  of  column  of  equal  diameter  from  base  to  top,  with  plain  flat  sides 
and  without  ornamentation  of  any  kind,  it  was  joined  in  the  old  way 
to  the  old  and  well-known  pedestal  before  described.  Then  came  the 
selection  with  the  aid  of  the  prior  art  of  a  tip  and  also  the  adoption  of 
a  mode  or  form  of  combining  it  with  the  colimin.  Here  we  fpd  a 
departure  from  the  prior  art  and  a  new  combination  in  one  harmonious, 
ornamental  whole.  We  find  some  degree  of  originality  and  beauty. 
This  involved  more  than  mere  selection  and  assemblage.  All  this  was 
not  mere  mechanical  act.  A  skilled  mechanic  or  candle  maker  might 
have  bit  this  combination,  and  he  might  not.  In  a  somewhat  crowded 
art,  no  one  had. 

Having  arrived  at  the  conclusion  that  the  patent  is  valid,  the  ques- 
tion is  presented:  Does  the  defendant  infringe?  The  defendant's 
candle  has  the  same  cylindrical  longitudinally  fluted  base  or  pedestal 
as  does  complainant's  candle.  Its  pUlar  or  coliunn  is  square  in  cross- 
section,  except  that  a  depressed  panel  is  cut  out  from  the  pedestal 
to  the  top  of  the  column  on  each  of  the  four  otherwise  flat  sides.  The 
sides  of  defendant's  candle  are  not  flat,  because  of  this  depression. 
This  depression  occupies  about  two-thirds  of  the  width  of  each  side. 
Still  the  general  form  of  the  coltunn  is  square.  Where  the  column 
joins  the  bell-shaped  cap,  which  is  substantially  identical  with  com- 
plainant's cap,  there  is  no  shoulder,  except  at  each  of  the  four  cor- 
ners of  the  column.  There  is  no  setting  back  o^  the  base  lines  of  the 
bell-shaped  cap  from  the  square  edges  of  the  pillar  top,  except  at 
and  adjoining  the  four  comers.  There  we  find  this  setting  back. 
Place  the  two  candles  side  by  side,  or  at  a  short  distance  from  each 
other,  and  we  perceive  this  difl?erence  in  the  structural  appearance 
of  the  two  candles ;  but  place  them  at  a  considerable  distance  from  each 
other  in  the  same  room,  and  from  the  observer,  and  the  general  ap- 
pearance and  effect  is  the  same.  We  would  not,  under  such  circum- 
stances, note  the  difference  in  appearance  or  form  of  the  candle,  un- 
less examining  for  a  difference.  It  would  make  a  difference  wheth- 
er the  room  were  brilliantly  or  dimly  lighted  in  noting  this  difference. 
It  should  also  be  noted  that  defendant  has  cut  off  the  corners  of  its 
bell-shaped  top,  or  tip,  giving  it  eight  sides  (not  all  of  the  same  width, 
however),  instead  of  four  sides;  but  this  does  not  change  the  gen- 
eral appearance. 

On  iht  market  the  horizontally  fluted  cylindrical  pedestal  is  at- 
tractive in  the  combination.  When  the  candle  is  in  its  stick  or  socket, 
&is  is  to  an  extent  immaterial,  as  the  pedestal  is  mostly  hidden  from 
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sight,    but  it  was  old,  and  defendant  had  the  right  to  use  it.    The 

bell-shaped  cap  was  old,  and  defendant  had  the  right  to  use  it.  I 
think  the  substantially  square  candle,  as  shown  in  the  Cleopatra  can- 
dle, was  old,  and  that  defendant  had  the  right  to  use  that  form.  "Mod- 
em Soaps,  Candles  and  Glycerin,"  by  I^unbom,  published  in  1906, 
says  (page  526) : 

"Candles  are  molded  In  a  great  variety  of  shapes;  tbe  most  common 
shape  being  that  of  a  plain  cylinder  of  varying  diameter  and  length.  A 
great  variety  of  ornamental  forms  for  religious  and  decorative  purposes  are 
molded  in  numerous  prismatic  cross-sectimis,  as  sanaie,  trinngnlar,  octagonal, 
etc.  They  may  also  be  molded,  longitudinally  or  ^Irally  fluted.  Tbe  latter 
form  was  originally  turned  In  a  lathe,  but  Is  now  made  In  molds,  and.  in  eject- 
ing the  candles  from  such  molds  ttte  candles  are  made  to  rotate.  Decorated 
candles  are  of  every  color,  shape,  and  design.  Red,  green,  pink,  white,  and 
yellow  are  the  most  popular  colors.  The  decorations  are  made  of  wax,  and 
put  upon  tbe  candles  by  hand.  Hie  wax  is  colored,  so  as  to  give  the 
decorator's  artistic  taste  the  widest  possible  range." 

The  combination  of  these  elements,  substantially  as  shown,  except 
the  setting  back  mentioned,  and  the  plain,  square  column  of  equal 
diameter  from  its  base  to  its  top,  was  old  (see  the  Cleopatra  candle), 
and  defendant  had  the  right  to  use  that  combination ;  but  the  pecul- 
iar formation  of  the  top  end,  where  the  bell-shaped  tip  joins  the  col- 
umn in  combination  with  a  square  column  of  uniform  diameter  from 
base  to  top,  was  new.  This  the  defendant,  in  view  of  the  patent, 
had  no  right  to  appropriate  and  use.  Defendant  did  appropriate  this 
set-back  formation,  so  far  as  the  four  comers  of  the  candle  are  con- 
cerned, but  not  in  its  entirety,  for  it  cut  away  a  portion  of  each  of 
the  flat  sides  of  the  column,  making  the  depression  mentioned,  and 
cut  back  up  to  the  very  base  of  the  bell-shaped  cap.  Hence,  except 
at  the  comers,  as  stated,  there  is  found  in  defendant's  candle  no  set- 
ting back  of  the  base  lines  of  the  cap  from  the  square  edges  of  the 
pillar  top.  Defendant  also  appropriated  in  his  combination  the  square 
form  of  equal  diameter  from  base  to  top  of  the  column,  cutting  a 
depressed  panel  therein  on  each  side. 

It  is  not  the  case  ©f  "a  Chinese  copy,"  but  still  complainant  had  a 
new  and  a  novel  design,  pleasing  to  the  eye,  and  defendant  has  copied 
it,  with  the  changes  mentioned,  leaving  the  same  general  impression 
on  the  beholder  who  sees  the  two.  The  resemblance  is  sudi  as  to 
deceive  the  ordinary  observer  and  purchaser.  It  has  not  used  the 
Cleopatra  candle  column.  The  evidence  conclusively  shows  that  for 
a  long  time  defendant  purchased  these  ornamental  candles  from  the 
complainant,  or  rather  from  a  company  making  ornamental  candles 
in  accordance  with  the  design  of  this  patent  and  sold  them  in  its  busi- 
ness. The  candles  so  pui^chased  had  been  marked  "Patented"  by 
complainant;  but  this,  after  a  time,  was  ornitted  in  the  candles  fur- 
nished defendant  for  its  trade  at  its  request.  The  defendant  finally- 
concluded  to  make  and  sell  a  candle  of  its  own  make,  which  it  did, 
and  thereafter  made  and  sold  the  candle  alleged  to  be  an  infringe- 
ment of  complainant's  patent  and  candle.  Defendant  used  cartons 
and  labels  similar  to  complainant's;  but  this  not  material,  as  unfair 
competition  is  not  involved  in  this  case.  The  defendant  created  the 
difference  between  the  two  candles  intentionally.     Can  we  say  it 
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was  an  improvement  on  the  prior  art  simply  (aside  from  complain- 
ant's candle),  and  not  an  infringement?  Hardly.  In  defendant's 
candle  we  have  the  same  general  combination  of  the  same  elements 
which  we  find  in  complainant's,  with  the>eame  general  appearance 
and  eflFect  on  the  eye,  but  with  flie  change  made  by  cutting  out  a  de- 
pression in  each  of  the  four  flat  sides  of  the  candle,  and  which  cut- 
ting out  of  necessity  does  away  with  a  continuous  setting  back  of 
the  base  lines  of  the  bell-shaped  cap  from  the  square  edges  of  the 
pillar  top.  But  still  that  setting  bade  is  present  at  the  four  comers 
and  for  a  little  distance  to  the  right  and  left  therefrc»n. 

[3]  Defendant  says  the  complainant's  candle  belongs  to  the  "Mis- 
sion" age  or  period  in  candle  making,  and  that  defendant's  candle  be- 
longs to  the  "Colonial"  style  or  period  in  the  same  art ; "  that  the  one 
Is  distinctive  and  clearly  distinguishable  in  structure  and  appear- 
ance from  the  other.  This  I  cannot  see.  The  slight  change  in  the 
shape  of  the  bell-shaped  top  has  no  substantial  effect  on  the  general 
appearance.  The  defendant  has  a  patent  for  its  design.  This  is  ev- 
idence of  a  possible  improvement  in  design  clearly.  To  it  I  have . 
called  attention.  But  I  think  it  well  settled  that,  if  a  defendant  ap- 
propriates an  invention,  be  it  a  mechanical  apparatus  or  a  design, 
lor  which  a  patent  has  been  granted,  and  improves  upon  it  and  ob- 
tains a  patent,  his  patent  covers  his  improvement,  to  which  improve- 
ment he  has  the  sole  and  exclusive  right ;  but  tfiis  subsequent  pat- 
ent does  not  impair  the  rights  of  the  prior  patentee,  nor  does  it  con- 
fer on  such  subsequent  patentee  any  right  to  use  or  appropriate  such 
prior  invention  duly  patented.  If  he  does  so  appropriate  it,  and  use 
or  make  it  in  connection  with  his  improvement,  he  infringes.  In 
short,  a  valid  patented  invention  is  in  no  way  annihilated  or  impaired 
by  an  improvement  thereon  by  another  and  duly  patented,  and  which 
improvement,  in  order  to  be  of  use,  necessarily  must  be  used  with 
the  invention  of  such  prior  patent.  A  valid  pioneer  invention,  or  an 
improvement  thereon,  may  be  improved  upon  as  matter  of  course, 
and  the  improvement  may  be  patented  if  it  discloses  patentable  in- 
vention; but  the  improver  cannot  avail  himself  of  the  prior  inven- 
tion and  appropriate  it,  in  order  to  make  his  patented  improvement 
available  and  of  .value  to  himself,  without  the  consent  of  the  prior  in- 
ventor. If  he  does,  he  is  liable  as  an  infringer.  Cantrell  v.  Wallick, 
117  U.  S.  689,  6  Sup.  Ct.  970,  29  L,.  Ed.  1017;  If  A.  has  obtained 
the  right  to  the  use  of  the  original  invention,  he  may  also  obtain  the 
right  to  use  the  improvement,  and  add  it,  and  thus  have  the  advan- 
tages of  both.  The  invention  of  an  ornamental  candle,  in  this  day, 
4oes  not  revolutionize  the  world,  nor  does  an  improvement  thereon; 
but  it  is  of  value  to  the  inventor  of  the  ornamental  design,  and,  when 
patented,  if  patentable  invention  is  disclosed,  becomes  his  property. 
Improvements  are  welcome,  and,  as  stated,  are  patentable,  if  invention 
is  disclosed. 

In  this  case  the  difference  between  the  actual  design  of  the  pedes- 
tal and  column  of  the  Cleopatra  candle  and  the  pedestal  and  column 
of  the  complainant's  candle  are  not  very  great,  and  still  are  quite 
mariced.    This  is  true  of  the  general  appearance  of  the  two.     The 
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evidence  is  convincing  that  complainant's  candle  met  with  great  favor 
and  large  sales.  The  defendant  for  a  time  was  a  large  purchaser  and 
seller  of  these  candles.  This  is  some  evidence  of  invention.  I  can.- 
not  find,  however,  that^the  differences  between  defendant's  candle 
and  complainant's  candle  were  intended  to  be  merely  colorable,  and 
were  made  to  avoid  a  claim  of  infringement.  Assume  such  changes 
were  made  in  good  faith,  and  with  the  firm  belief  defendant's  candle 
does  not  infringe.  This  is  no  defense,  if  it  in  fact  has  substantially 
all  the  elements  of  complainant's  candle  in  the  same  combination, 
producing  the  same  result  in  the  same  way;  that  is,  the  same  gen- 
eral appearance  to  the  eye  of  the  beholder.  The  test  of  infringement 
of  a  design  patent  is  stated  in  Gorham  Mfg.  Co.  v.  White,  14  WalL 
511,  20  L.  Ed.  731.    It  is  there  said : 

"The  acts  of  Congress  which  authorize  the  grant  of  a  i»atent  for  designs 
contemplate  not  so  much  utility  as  appearance;  and  the  thing  invented  or 
produced,  for  which  a  patent  Is  given,  is  that  which  gives  a  i?ecullar.or  dis- 
tinctive appearance  to  the  manufacture  or  article  to  which  It  Is  applied. 
It  la  the  appearance  to  the  eye  that  constitutes  mainly,  if  not  entirely,  the 
contribution  to  the  public  which  the  law  deems  worthy  of  recompense,  and 
Identity  of  appearance,  or  sameness  of  effect  upon  the  eye,  is  the  main  test 
of  substantial  identity  of  design.  It  is  not  essential  to  Identity  of  design 
that  the  appearance  should  be  the  ^ame  to  the  eye  of  an  expert.  If,  in  the 
eye  of  an  ordinary  observer,  giving  such  attention  as  a  purcliaser  usually 
gives,  two  designs  are  substantially  the  same — if  the  resemblance  is  such 
as  to  deceive  auch  an  ot>server,  and  sufficient  to  Induce  him  to  purchase 
one,  supposing  it  to  be  the  other — the  one  first  patented  is  Infringed  by  the 
other.  *  •  *  wte  hold,  therefore,  that  If,  in  the  eye  of  an  ordinary 
observer,  giving  such  attention  as  a  purchaser  usually  gives,  two  designs  are 
substantially  the  same,  If  the  resemblance  Is  such  as  to  decrfve  sudi  an 
observer,  inducing  him  to  purchase  one,  supposing  it  to  be  the  other,  the 
first  one  patented  Is  Infringed  by  the  other." 

Subsequent  cases  are  to  the  same  effect.  See  quotation  from  Ash- 
ley V.  Weeks-Numan  Co.,  supra. 

[4]  It  is  not  necessary  that  the  similarity  be  so  precise  that  every 
purchaser  would  be  misled;  but  it  is  sufficient  if  ordinarily  the  or- 
dinary purchaser  would  be.  It  is  not  what  an  expert  would  say  or 
discover,  or  what  a  court  may  discover,  by  way  of  structural  differ- 
ences, but  what  is  the  general  appearance  and  the  causes  thereof. 
Of  course,  there  is  a  general  resemblance  between  all  candles,  and  at 
some  little  distance  most,  and  possibly  all,  of  the  differences  between 
round  candles  and  square  candles  would  not  be  observed.  So  of  the 
differences  and  similarities  noted.  But  no  one  will  contend  that  in- 
fringement of  a  design  patent  does  not  occur  because  of  tlje  fact 
that  at  a  distance  we  note  no  difference  in  appearance,  structural  or 
otherwise.  Nor  would  we  say  one  design  patent  infringes  another 
for  the  sole  reason  the  general  appearance  and  effect  is  8ie  same  at 
a  little  distance,  or  at  a  considerable  distance.  The  design  as  well 
as  general  appearance  must  be  there.  Gorham  Co.  v.  White,  14  WalL 
p.  526,  20  L.  Ed.  731.  This  defendant,  with  its  candle,  has  substan- 
tially the  same  structure  and  design  as  complainant,  producing  the 
same  general  appearance  and  effect  on  the  beholder.  If  the  slight 
structural  changes  made  by  defendant  had  produced  a  substantially 
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different  ^pearance  in  the  two  candles,  both  to  purchasers  and  those 
seeing  them  when  in  us6,  we  could  not  find  infringement. 

I  have  examined  and  compared  quite  a  number  of  ornamental 
candles  in  evidence,  some  of  which  have  ornamentation  other  than 
the  general  from  and  design  of  the  candle  itself.  Exhibits  O,  P,  and 
R  are  candles  the  general  form  of  which  is  nearly  square  in  cross- 
section,  but  each  has  rounded  comers  Jvnd  a  deep,  angular  groove 
in  each  of  its  otherwise  flat  sides.  The  pedestal  in  each  is  smooth, 
as  is  the  tip,  and  this  portion  slopes  with  a  slight  curve  gradually  from 
the  sides  of  the  column  to  the  wick.  The  tip  of  each  may  be  said  to 
be  bell-shaped,  but  the  structural  formation  and  general  appearance 
are  quite  different  from  those  of  complainant's  candle.  The  design 
is  markedly  diflFerent.  Exhibit  G  is  twisted,  and  has  a  bell-shaped 
tip,  which  is  set  back  from  the  sides  of  the  column ;  but  it  was  never 
square  in  cross-section  (although  nearly  so),  as  it  has  rounded  cor- 
ners, and  the  sides,  otherwise  flat,  are  depressed,  made  concave.  It 
is  of  greater  diameter  at  the  base  than  at  the  top,  and  has  no  ped- 
estal. 

I  am  constrained  to  the  opinion  that  complainant's  patent  is  valid, 
and  infringed  by  defendant,  giving  to  his  patent  the  limitations  we 
should,  in  view  of  the  prior  art. 

There  will  be  a  decree  accordingly. 


UNITED  STATES  T.  SIX  BARRELS  OF  OROUND  PBPPBIl. 

(District  Court,  S.  D.  New  York.    February  27,  1917.) 

Food  «=>24 — Food  akd  Dbuo  Act— Adulteration  of  Obocnd  Peppeb. 

Ground  black  pepper,  although  conforming  to  the  standard  fixed  by  the 
Agrlcnltural  Department  for  pure  pepper,  as  to  Its  properties  and  their 
proportions,  held,  on  the  evidence,  to  have  been  adulterated  by  the  ad- 
dition to  the  natural  berry,  when  ground,  of  foreign  pepper  shells. 

Libel  by  the  United  States  for  condemnation  of  six  barrels  of 
ground  pepper.    Decree  for  libelant 

On  May  24,  1916,  the  United  States  attorney  for  the  Southern  District  of 
Xew  York,  acting  upon  a  report  by  the  Secretary  of  Agriculture,  filed  In  the 
District  Court  of  the  United  States  for  said  district  a  libel  for  the  seizure  and 
condemnation  of  stx  barrels  of  ground  pepper,  remaining  unsold  In  the  original 
unbroken  packages  at  New  York,  N.  Y.,  alleging  that  the  article  had  been 
shipped  on  or  about  April  18,  1916,  by  McCormlek  &  Co.,  Baltimore,  Md.,  and 
transported  from  the  state  of  Maryland  Into  the  state  at  New  York,  and 
enlarging  adulteration  and  misbranding  In  violation  of  Food  and  Drug  Act 
June  30,  1906,  c.  3915,  84  Stat  768  (Comp.  St,  1916,  §§  8717-8728).  The  article 
was  labeled  In  part:  "Pure  Ground  Black  Pepper.  McOormlck  &  Co.  •  •  • 
Baltimore,  Md."  Adulteration  of  the  article  was  alleged,  In  substance,  In  the 
llbeU  for  the  reason  that  added  pei)per  shells  had  been  mixed  and  packinl 
therewith,  so  as  to  reduce  and  lower  and  injuriously  affect  its  quality  nnd 
strength,  and  had  been  substituted  wholly  or  In  part  for  the  article.  Mis- 
branding was  alleged  In  the  libel  (ns  amended  during  the  trial)  for  the  reason 
that  the  statement,  to  wit,  "Pure  Ground  Black  Pepper,"  was  false  and  mis- 
leading, in  that  said  article  was  an  imitation  of,  and  was  offered  for  sjUo 
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under  the  distinctive  name  of,  another  artlde^  to  wit,  Mack  pepper,  when  It 
waa  not,  and  for  the  further  reason  that  It  was  labeled  and  branded  so  as  to 
deceive  and  inisleod  a  purchaser  In  that  It  purported  to  be  another  articla 

On  September  10.  191fl,  the  said  McCormlck  &  Co.,  claimant,  filed  Its  an- 
swer denying  the  all^atlons  of  the  libeL  On  December  20,  21,  22,  27,  and  29, 
1916,  the  case  came  on  to  be  heard  before  the  court,  trial  by  jury  having 
been  waived  by  stipulation,  and  after  the  Introduction  of  evidence  and  argu- 
ments by  counsel,  the  case  was  taken  under  advisement  by  the  court.  On  Feb- 
ruary 10,  1917, -final  arguments  were  made  by  respective  counsel  and  briefs 
filed.  On  February  27,  1917,  a  finding  was  made  sustaining  the  contentions  of 
the  government,  as  will  more  fully  appear  from  the  (pinion  of  the  court 

H.  Snowden  Marshall,  U.  S.  Atty.,  and  Ben  A.  Matthews,  Asst.  U. 
S.  Atty.,  both  of  New  York  City,  for  libelant. 

Charles  Wesley  Dunn  and  Samuel  J.  Reid,  Jr.,  both  of  New  York 
City,  for  claimant. 

MANTON,  District  Judge.  On  the  17th  of  April,  1916,  ten  bar- 
rels of  pepper  were  sold  by  the  claimant  to  Samuel  Wildes  Sons  Co. 
under  an  order  calling  for  "10  barrels  pure  ground  black  pepper." 
The  shipment  was  so  marked,  and  it  was  conceded  by  the  claimant — 
indeed,  so  claimed — that  the  pepper  sold  and  shipped  was  pure  ground 
black  pepper.  On  the  24th  of  February,  1916,  six  barrels  were  seized 
by  the  marshal,  and  on  the  27th  of  May,  1916,  they  were  sampled  by 
the  libelant  and  thereafter  experimentation  with  the  samples  was 
made  as  hereafter  stated.  The  samples  were  taken  by  the  government 
inspector  at  the  house  of  Wildes,  a  hole  was  bored  about  a  quarter 
of  an  inch  in  bore  through  one  of  the  staves  of  each  of  the  barrels  by  a 
brace  and  bit.  The  samples  so  taken  were  from  various  parts  of  each 
barrel.  Care  was  taken  in  the  preservation  of  these  samples,  and  they 
were  given  to  the  government  chemist,  Seeker,  for  analysis  in  his 
laboratory.  He,  together  with  an  assistant,  Cummings,  conducted  the 
experimentation  with  the  results  herein  stated.  The  claimant  con- 
tends that  this  pepper  was  Lampong  pepper,  a  high  grade  of  black 
pepper  grown  in  the  southeastern  end  of  the  island  of  Sumatra,  and 
commonl)r  used  in  this  country.  The  claimants,  McCormick  &  Co., 
are  large  importers  of  pepper,  perhaps  the  largest  in  this  country,  and 
have  been  engaged  in  business  in  Baltimore  for  a  long  period  of  years. 

Pure  groimd  black  pepper  is  defined  in  Circular  19,  issued  by  the 
Department  of  Agriculture  on  June  26,  1916,  as  follows : 

■  "Pepper. — Black  pepper  is  the  dried  immature  berry  of  Plpemlgrum  (!>.) 
and  contains  not  less  than  six  (6)  per  cent,  of  nonvolatile  ether  extract,  not 
less  than  twenty-five  (25)  per  cent,  of  starch,  not  more  than  seven  (7)  per 
cent,  of  total  ash,  not  more  than  two  (2)  per  cent  of  ash  Insoluble  in  l^dro- 
cblorlc  acid,  and  not  more  than  fifteen  (15)  per  cent  of  crude  fiber.  One  hun- 
dred parts  of  the  nonvolatile  ether  extract  contain  not  less  than  three  and 
one-quarter  (3.25)  parts  of  nitrogen.  Ground  black  pepper  is  the  product  made 
hy  grinding  the  entire  berry  and  contains  the  several  parts  of  the  berry  in 
their  normal  proportionj}." 

The  Department  of  Agriculture  officially  advised  McCormick  &  Co. 
on  August  1,  1916,  that : 

"Ground  peppers  will  be  regarded  as  adulterated  and  mlsbranded  If,  upon 
examination,  they  are  found  not  to  comply  with  the  standards  In  Circnlar  19, 
oflicc  of  the  Secretary  of  Agriculture." 
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The  government  has  taken  the  position  generally,  in  the  enforcement 
of  the  federal  Food  and  Drugs  Act  of  June  30,  1906,  that  a  groimd 
blade  p^per  conforming  to  the  standard  above  mentioned,  defined  in 
Circular  19,  is  not  a  violation  of  the  act.  A  product  not  made  solely 
t^  grinding  the  entire  black  pepper  berries  and  containing  the  several 
parts  of  the  berry  in  their  normal  proportions,  but  containing  also 
some  added  foreign  substance,  is  not  a  pure  ground  black  pepper,  and 
if  shipped  in  interstate  commerce  is  in  violation  of  the  federal  Food 
and  Drugs  Act.  The  government's  claim  is  that  McCormick  &  Co., 
in  order  to  gain  an  advantage  in  competition,  adulterated  its  black  pep- 
per with  foreign  pepper  shells,  and  it  contends  ^t  this  adulteration 
was  carried  on  only  to  such  an  extent  that  an  analysis  made  of  the 
product  would  find  that  such  adulterated  and  misbranded  pepper  would 
come  within  the  limits  of  Circular  19. 

In  Lampong  pepper  the  ash  and  fiber  are  comparatively  high,  due  to 
excess  sand,  twigs,  and  trash.  Hence,  to  make  room  in  Lampong  pep- 
per for  the  addition  of  a  larger  quantity  of  shells,  all  of  this  excess 
trash,  twigs,  and  mineral  matter  is  taken  out.  If,  from  100  pounds  of 
peK>er,  there  is  removed  3  per  cent,  or  3  pounds  of  sand  or  gravel, 
leaving  97  pounds  of  pepper,  there  would  be  practically  a  negligible 
quantity  of  ash.  By  taking  shells  containing  8.21  per  cent,  of  ash,  25 
pounds  can  be  added  to  the  97  poimds  of  clean  pepper,  and  the  result, 
122  pounds  mixture,  would  g^ve  95  pounds  less  ash  than  the  original 
100  pounds  contained.  This  25  pounds  is,  of  course,  in  addition  to 
die  shells  that  might  safely  have  been  mixed  in  the  pepper  before  the 
excess  mineral  matter  was  removed.-  Control  of  crude  fiber  could  be 
illustrated  in  exactly  the  same  way  and  with  substantially  the  same 
result.  It  is  claimed  t^  the  government  that  by  some  such  method  of 
scientific  control  this  pepper  was  standardized  and  kept  as- near  uni- 
form as  possible.  In  other  words,  to  each  grind  as  much  shell  was 
added  as  could  be  put  in  with  safety.  After  the  grind,  customarily 
analyses  were  made,  as  Shoul  testified,  to  ascertain  whether  the  pep- 
per, as  sold,  came  up  to  the  requirements  of  Circular  19.  Both  the 
government  and  the  claimant  concede  that,  if  foreign  pepper  shells 
were  added  to  the  natural  pepper  berry,  such  a.  mixture  would  be  an 
adulteration  and  a  violation  of  the  act. 

The  sole  inquiry,  therefore,  is  one  of  fact,  whether  under  the  proof 
in  this  case  this  pepper  sold  to  Wildes  and  subsequently  sampled  con- 
tained pepper  shells  as  charged  in  the  libel.  This  question  of  fact  the 
court  is  called  upon  to  decide.  It  may  readily  be  conceded  that,  with 
the  possibility  of  mixing  pepper  shells  and  the  pepper  berry,  the  mix 
can  he  so  arranged  that  it  will  contain  the  essential  properties  required 
under  Circular  19.  Therefore  a  chemical  analysis  alone  is  not  suffi- 
cient as  a  method  of  detection.  Apparently  the  government  recog- 
nized this,  for  it  conceived  a  method  of  detection  and  carried  out  its 
plan.  It  experimented,  prior  to  endeavoring  to  carry  out  its  plan  of 
detection,  and  found  that  quinine  alkaloid  was  no  part  of  the  prop- 
erties of  pepper  or  pepper  shells.  Such  experiments  were  had  that  it 
was  scientifically  determined  by  the  experimenting  chemist  that,  if 
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quinine  alkaloid  were  mixed  with  pepper  and  pepper  shells,  it  could 
be  subsequently  detected  in  the  laboratory  on  analysis. 

Two  well-known  tests  of  obtaining  sucn  result  are  known  to  science. 
One  is  the  so-called  modified  Th^leioquin  test,  and  the  other  the 
hereapathite  and  fluorescence  tests.  With  this  knowledge,  after  learn- 
ing that  McCormick  &  Co.  were  the  consignee  of  199  bags  of  pepper 
shells  then  at  a  dodt  in  Baltimore,  the  government  inspectors,  on  May 
27,  1916,  proceeded  to  the  dock,  and  there,  with  the  use  of  a  syrinjge, 
mixed  quinine  alkaloid  with  each  of  the  ba^s  of  pepper  shells,  putting 
an  equjil  quantity,  1  oimce,  of  quinine  alkaloid  in  each  bag.  After 
the  samfdes  were  obtained  from  the  barrels  seized  at  Wildes'  house, 
the  government  analysts,  Seeker  and  Curamings,  examined  19  sepa- 
rate samples  from  7  different  barrels  of  the  shipment  of  pepper  in  is- 
sue, to  determine  the. presence  of  quinine  alkaloid.  The  modified 
Thalleioquin  test  was  employed-  Of  the  19  samples  so  tested,  13  re- 
turned a  negative  and  6  returned  a  positive  reaction.  Of  the  first 
series  of  samples  4  returned  a  negative  and  3  a  positive  reaction.  Of 
the  second  series  of  samples,  4  returned  a  n^fative  and  2  a  positive  re- 
action. Of  the  third  and  final  series  of  samples,  5  returned  a  nega- 
tive and  1  a  positive  reaction.  Three  barrels  returned  a  n^^tive  re- 
action upon  every  test  One  barrel  returned  a  positive  reaction 
throughout.  One  barrel  returned  2  positive  and  1  negative  reaction, 
and  another  barrel  returned  2  negative  and  1  positive  reaction. 

The  examining  chemist  explains  that  positive  reaction  refers  to  the 
red  color  obtaineid  by  the  application  of  the  test,  and  allies  that  this 
demonstrates  the  presence  of  quinine  alkaloid.  In  addition,  the  chem- 
ist. Seeker,  testified  that  he  applied  the  hereapathite  and  fluorescence 
tests  on  a  composite  sample  of  400  grams  of  mixture,  two  samples 
from  barrels  A  and  B,  and  a  third  sample  frwn  barrel  A.  These  last 
two  tests  returned  a  positive  reaction.  These  tests  were  those  applied 
by  the  chemist,  Seeker,  in  his  experiments  prior  to  syringing  quinine 
alkaloid  into  the  pepper  shells.  From  his  previous  experience,  Chem- 
-  ist  Seeker  learned  that  a  minimum  of  2  mm.  of  quinine  in  200  gms. 
of  pepper  sample  would  invariably  return  the  positive  red  color  reac- 
tion. Approximately  30  cc.  of  quinine  solution  was  injected  into  each 
of  the  199  bags  of  pepper  shells  as  previously  described,  and  Seeker 
estimates  that  he  can  detect  the  presence  of  6  per  cent,  at  a  minimum 
of  the  treated  shells  in  this  pepper,  and  concludes,  upon  the  result  of 
his  examination,  that  this  pepper  contains  from  10  to  28  per  cent,  of 
quinine-treated  shells. 

The  inquiry,  therefore,  is  whether  this  conclusion  is  positive  and 
accurate.  Ctunmings,  the  assistant  to  Seeker,  gives  corroborative  tes- 
timony as  to  the  findings.  The  entire  consignment  of  6  barrels  is  all 
part  of  the  same  grind  or  mix,  and  the  claimant  concedes  that,  if 
quinine  alkaloid  was  found  in  3  barrels,  and  that  this  indicates  a 
mixing  of  pepper  and  pepper  shells,  the  6  barrels  should  be  condemned. 
Learned  counsel  for  the  claimant  argues  that,  assuming  that  the  pres- 
ence of  quinine  alkaloid  in  a  part  of  this  pepper  has  been  conclusively 
established,  it  follows  that,  befcM'e  such  evidence  can  be  accepted  as 
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sufficient  proof  of  the  addition  of  quinine  alkaloid  treated  shells  to 
this  pepper,  the  government  must  show  the  absence  of  any  other  rea- 
sonable possibility  of  quinine  alkaloid  finding  its  way  into  this  pep- 
per. In  view  of  the  concession  that  quinine  aJkaloid  is  not  one  of  the 
properties  of  pepper,  and  that  McCormick  &  Co.  were  concededly  using 
pepper  shells,  I  cannot  agree  with  counsel  that  it  is  incumbent  upon 
the  government  to  show  the  absence  of  any  reasonable  possibility  of 
quinine  alkaloid  finding  its  way  into  the  pepper  in  any  other  manner. 

The  examination  made  of  this  pepper  by  Seeker  is  attacked  as  in- 
sufficient and  inconclusive,  because  it  is  said  that  the  examination  as 
made  does  not  demonstrate  the  presence  of  quinine  alkaloid  with  the 
certainty  required.  I  cannot  find  that  any  of  the  experts  called  by 
the  defense,  and  they  were  many,  had  ever  actually  experimented  in 
detecting  quinine  alkaloid  where  it  has  been  mixed  with  pepper  shells. 
A  very  general  and  severe  attack  is  made,  however,  upon  the  suffi- 
ciency of  the  tests  used  by  Dr.  Seeker ;  but  when  the  testimony  is  ex- 
amined with  care  it  will  demonstrate  that  it  resolves  itself  largely  into 
a  matter  of  opinion — opinion  expressed  by  men  learned  in  the  science, 
but  men  who  have  not  experimented.  Drs.  Pond  and  Winton  gave  no 
testimony  at  all  upon  quinine  tests.  Dr.  Penniman  stated  that  the 
proof  was  not  sufficiently  conclusive,  and  further  that  "you  could  not 
determine  the  presence  of  quinine  with  certainty,  unless  you  had  pure 
quinine  to  test."  But  he  did  admit  that  if  the  Thalleioquin  test  were 
applied,  and  the  result  obtained  as  claimed  by  Dr.  Seeker,  it  would  be 
some  evidence  of  the  presence  of  quinine  and  that  positive  reaction 
from  the  hereapathite  test  would  be  evidence  of  the  presence  of  qui- 
nine, and  that  the  fluorescence  test  would  also  give  some  evidence  of 
the  presence  of  quinine,  and  admitted  generally  that  the  three  tests 
were  of  value  in  detecting  the  presence  of  quinme.  He  says  that  the 
density  of  the  color  Qbtained  upon  the  positive  reaction  would  be  in- 
dicative of  the  quantity  of  quinine  present,  and  that  the  density  would 
have  some  relation  to  the  quantity.  He  then  describes  a  method  of 
making  this  test,  which  upon  comparison  with  Dr.  Seeker's,  I  find  to 
be  precisely  what  he  did.  This  materially  weakens  the  opinion  evi- 
dence of  Eh".  Penniman. 

Dr.  Deghuee,  another  expert,  on  direct  examination,  expressed  grave 
doubt  of  the  sufficiency  of  the  tests  made  by  Dr.  Seeker,  but  says  that, 
if  both  the  hereapathite  and  Thalleioquin  tests  were  made,  both  to- 
gether would  "make  out  a  little  stronger  case."  Dr.  Fuller  admits  that 
the  three  tests  used  by  Dr.  Seeker,  if  the  observations  of  Dr.  Seeker 
are  correct,  would  be  some  evidence  of  the  presence  of  quinine  alkaloid. 
Dr.  Winton's  testimony  is  not  at  variance  with  this  method  of  detec- 
tion. Dr.  Winton  further  testified  that  a  microscopical  examination 
"in  itself"  is  not  sufficient,  except  in  cases  where  a  foreign  ingredient, 
such  as  almond  or  cocoanut  shells  or  olive  stones  are  used,  and  further 
that  "if  it  were  a  carefully  selected  Lampong  pepper,  which  had  been 
cleaned  and  scoured  and  some  of  the  natural  elements  removed,  and 
those  were  afterwards  replaced  by  pepper  shells,"  he  would  not  ex- 
pect to  find  from  10  to  28  per  cent,  of  shells  on  a  microscopical  ex- 
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ataination.  Such  quibbling  of  experts,  expressing  Itut  opinion  testi- 
mony, in  the  absence  of  similar  experimentation  to  that  of  Dr.  Seeker, 
cannot  be  said  to  overcome  the  observations  of  Dr.  Seeker,  after  his 
study,  research,  and  labor,  which  obtained  a  positive  reaction  indicat- 
ing the  presence  of  the  detector  which  was  used  by  the  government 
inspectors. 

But  it  is  said  that  the  test  of  the  microscope,  as  applied  by  Dr.  Rus- 
by,  submitted  by  him,  negatives  the  claim  made  here.  Dr.  Winston's 
doubt  of.  the  sufficiency  of  the  microscopical  examination  "in  itself," 
for  the  purposes  of  detection,  creates  grave  doubt  as  to  its  sufficiency. 
He  admits  that  he  cannot  distinguish  the  shell  of  Lampong  pepper  from 
Acheen  pepper.  The  latter,  Acheen  pepper,  is  a  lower  grade  pepper 
than  Lampong,  and  it  is  hard  to  conceive  of  how  the  difference  between 
the  lower  grade  of  lyampong  pepper  and  a  mixture  of  shells  and  the 
higher  grade  pepper  can  be  determined  by  the  microscope.  This  wit- 
ness produced  shdes  in  court,  and  gave  the  court  an  opportunity  to  ob- 
serve his  various  specimens.  I  do  not  think  that  this  testimony  over- 
comes that  offered  by  the  government,  which,  I  believe,  shows  by  a  fair 
preponderance  of  the  evidence  that  quinine  alkaloid  was  found  in  the 
pepper  seized.  Quinine  alkaloid  could  not  accidentally  have  found  its 
way  into  the  6  barrels  seized.  Mr.  Shoul  testified  that  no  chemicals 
of  any  kind  or  foreign  drugs  could  possibly  get  mixed  in  the  pepper 
or  pepper  shells,  nor  can  I  infer  that  by  some  possibility  empty  cin- 
chona bark  barrels  might  have  been  used  for  packing  the  6  barrels  of 
pepper.  Each  of  the  barrels  seized  were  lined  with  a  heavy  grade  of 
paper  and  there  is  no  evidence  in  the  record  that  the  barrels  were  used 
for  cinchona  bark  at  any  time.  Shoul,  who  had  charge  of  the  grind- 
ing department,  testified  that  no  pepper  shells  could  have  accidentally 
found  their  way  into  this  lot  of  pepper,  and  that,  if  the  pepper  did  con- 
tain added  shells,  they  must  have  been  put  in  deliberately. 

R.  A.  McCormick  seems  to  have  charge  of  the  spice  department  of 
the  claimant,  while  M.  McCormick  is  in  charge  of  the  drug  depart- 
ment. Shoul  has  been  the  sole  head  of  the  spice  department.  Large 
quantities  of  pepper  shells  were  received  within  the  preceding  year 
of  the  date  of  the  seizure,  which  are  not  satisfactorily  accounted  for 
by  the  evidence  of  the  claimant.  The  original  records  produced  did 
not  show  the  disposition  of  the  pepper  shells  and  particularly  of  the 
quinine  alkaloid  marked  pepper  shells  received  in  this  lot  of  199  bags. 
The  only  record  produced  of  a  shipment  of  pepper  and  pepper  shells, 
properly  marked,  was  to  one  Goldberg. 

This,  with  the  other  testimony  in  the  record,  leads  to  the  conclusion 
that  the  pepper  in  question  was  adulterated,  and  I  will  accordingly  give 
a  decree  for  the  libelant. 

Thereafter,  on  March  20,  1917,  a  formal  decree  of  condenmatlon  and  for- 
feiture was  entered  In  conformity  yrlth  the  foregoing  decision,  and  It  was 
ordered  by  the  court  that  the  product  should  be  sold  by  the  United  State's 
marshal  after  having  been  labeled  "Ground  black  pepper  containing  from  10 
per  cent  to  28  per  cent,  of  added  pepper  sheila,"  and  that  the  costs  of  the 
piooeedtngs  should  be  paid  by  McGoimlck  &  Co. 
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BABRETT  v.  MACOMBEB  &  NICXEER80N  CO. 

(District  Conrt,  D.  Bhode  Island.      September  28,  1018.) 

No.  1283. 

Apmtrat.tt  ^=>20 — ^Acnow  fob  Xstvttr  to  Sirvant — lixw  Gotbrniro. 

.  A  state  Workmen's  Compensation  Act,  which  In  actions  against  an 
enpIOTer  who  has  not  accepted  Its  terms  provides  a  different  measure  of 
ctxnpensatlon  from  that  of  the  maritime  law,  does  not  apply  to  a  seaman 
Injured  while  employed  on  a  vessel  on  the  navigable  waters  of  the 
United  States. 

At  Law.  Action  by  Maurice  Barrett  against  the  Macomber  &  Nick- 
erson  Company.     On  demurrer  to  declaration.     Sustained, 

Cooney  &  Cahill,  of  Providence,  R.  I.,  for  plaintiff. 
Frank  HeaJy,  of  Providence,  R.  I.,  for  defendant 

BROWN,  District  Judge.  The  declaration  states  that  the  plaintiff 
was  employed  by  the  defendant,  a  corporation  of  Rhode  Island,  upon 
its  fishing  boat  the  Macomber,  in  Portsmouth  Bay,  a  part  of  Narra- 
gansett  Bay,  and  that  other  servants  of  the  defendant  were — 

"engaged  In  handling  or  swinging  aloft  a  certain  hook  attached  to  a  net, 
which  book  and  net  were  of  great  weight,  and  through  the  negligent  manner  in 
whlcb  said  net  and  hook  were  then  and  there  being  handled  by  the  said  serv- 
ants or  agents  of  the  defendant  corporation,  the  same  fell  wltti  great  violence 
apon  and  against  the  person  of  the  plalntitT,  as  he  was  then  and  there  In 
caid  boat  engaged  in  pursuing  such  duties  as  were  assigned  to  him." 

It  is  allied  that  the  defendant  corporation  had  wholly  failed  to 
accept  the  provisions  of  the  Workmen's  Compensation  Act  of  the  state 
of  Rhode  Island  then  in  force;  that  is,  chapter  831  of  the  Public  Laws 
of  Rhode  Island,  approved  April  29,  1912,  entitled : 

"An  act  relative  to  payments  to  employees  for  personal  injuries  received  In 
the  course  of  their  employment,  and  to  the  prevention  of  such  injuries." 

Section  7  of  this  act  provides : 

"The  right  to  compensation  for  an  injury,  and  the  remedy  therefor  granted 
by  this  act,  shall  be  in  lieu  of  all  rights  and  remedies  as  to  such  Injury  now 
existing,  either  at  common  law  or  otherwise;  and  such  rights  and  renieilie.s 
shall  not  accrue  to  employees  entitled  to  compensation  under  this  act  while  it 
is  In  effect." 

The  following  provisions  of  section  1  apply  to  an  employer  who  does 
not  elect  to  accept  the  provisions  of  the  act : 

"It  shall  not  be  a  defense:  (a)  That  the  employee  was  negligent;  (b)  that  the 
injary  was  caused  by  the  negligence  of  a  fellow  employee;  (c)  that  the  em- 
ployee has  assumed  the  risk  of  the  injury." 

Upon  behalf  of  the  defendant  it  is  contended  that  this  act  does  not 
apply  to  a  seaman  engaged  on  board  a  vessel  upon  the  navigable  wa- 
ters of  the  United  States;  that  the  state  of  Rhode  Island  is  without 
power  to  make  the  remedy  given  in  such  act  exclusive,  or  to  abridge  or 
cnlai^e  the  responsibilities  or  duties  of  the  maritime  law. 

C3»rof  ottaar  easM  aw  Mun*  topio  A  KKT-KDMBBR  in  all  K«ir-Number*d  Dlseau  &  Indezea 


Digitized  by 


Google 


206  263  VBDBBAI.  RBPOBTEB 

The  plaintiff  contends  that  by  sections  24,  par.  3,  and  256,  par.  3, 
of  the  Judicial  Code  (Act  March  3;  1911,  c.  231,  36  Stat.  1091,  1160 
[Comp.  St.  1916,  §§  991,  1233]),  the  clause  "saving  to  suitors,  in  all 
cases,  the  right  of  a  common-law  remedy  where  the  common  law  is 
competent  to  give  it,"  entitles  him  to  maintain  a  suit  which  shall  be  gov- 
erned both  in  questions  of  right  and  of  damages  by  the  law  of  Rhode 
Island  and  by  the  statute  of  Rhode  Island  applicable  to  employers  who 
have  not  elected  to  become  subject  to  the  provisions  of  the  Workmen's 
Compensation  Act  (diapter  831). 

The  defendant  relies  principally  upon  Southern  Pacific  Co.  v.  Jen- 
sen, 244  U.  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  191BC, 
451,  Ann.  Cas.  1917E,  900.  The  plaintiff  contends  that  that  case  is 
not  controlling,  and  can  be  distinguished  on  the  ground  that  the  vessel 
in  question  in  that  case  was  engaged  in  interstate  commerce,  while  the 
boat  in  this  case  was  not,  and  that  in  the  Jensen  Case  the  New  York 
state  court  had  granted  affirmative  relief  according  to  the  New  York 
Compensation  Act  (Consol.  Laws,  c.  67),  whereas  in  this  case  the  plain- 
tiff does  not  rely  upon  any  affirmative  right  created  by  statute,  but 
upon  its  common-law  right  of  action  as  modified  by  the  state  statute 
abolishing  the  defenses  of  contributory  negligence,  the  negligence  of  a 
fellow  employe,  and  the  assumption  of  risk. 

The  opinion  of  the  Supreme  Court  in  Chelentis  v.  Luckenbach  S. 
S.  Co.,  Inc.,  247  U.  S.  372,  38  Sup.  Ct.  501, 62  L.  Ed.  1171,  considers  di- 
rectly the  effect  of  the  clause  "saving  to  suitors,  in  all  cases  the  right 
of  a  common-law  remedy  where  the  common  law  is  competent  to  give 
it,"  saying: 

"Plainly,  we  tblnk,  nnder  the  saving  clause,  a  right  sanctioned  by  the  marl- 
time  law  may  be  enforced  through  any  appropriate  remedy  recognized  at 
common  law';  but  we  find  nothing  therein  which  reveals  an  intention  to  give 
the  complaining  party  an  election  to  determine  whether  the  defendant's  lia- 
bility shall  be  measured  by  common-law  standards  rather  than  those  of  the 
nwxritlme  law.  Under  the  circumstances  here  presented,  without  regard  to 
the  court  where  he  might  ask  relief,  petitioner's  rights  were  those  recognized 
by  the  law  of  the  sea." 

The  opinion  cites  the  rules  laid  down  in  The  Osceola,  189  U.  S.  158, 
175,  23  Sup.  Ct.  483,  47  L.  Ed.  760,  and  applies  the  doctrine  approved 
in  Southern  Pacific  Co.  v.  Jensen : 

"No  state  has  iK>wer  to  abolish  the  well-recognized  maritime  rule  con- 
.  cemlng  measure  of  recovery  and  substitute  therefor  the  full  indemnity  rule  of 
the  common  law." 

It  is  apparent,  therefore,  that  upon  the  facts  alleged  in  the  present 
declaration  the  extent  of  the  obligation  of  the  defendant  was  fixed  by 
the  maritime  law,  which  controlled,  not  only  any  suit  in  the  admiralty 
court,  but  any  action  in  a  common-law  court ;  the  right  being  the  same 
in  both  courts.  See  Chelentis  v.  Luckenbach  S.'S.  Co.,  243  Fed.  536, 
156  C.  C.  A.  234,  affirmed  by  Supreme  Court  June  3,  1918,  247  U.  S. 
372,  38  Sup.  Ct.  501,  62.L.  Ed.  1171 ;  The  City  of  Alexandria  (D.  C.) 
17  Fed.  390. 

Upon  an  examination  of  the  authorities  cited  it  will  appear  that 
by  the  maritime  law  the  ordinary  negligence  of  the  seaman  or  o^  Qth; 
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ers  of  the  ship's  company,  and  the  doctrine  of  the  assumption  of  risk; 
do  not  debar  him  from  the  rights  given  by  the  maritime  law  to  be  cured 
at  the  ship's  expense  and  to  his  wages. 

Upon  the  question  of  the  principle  of  liability  there  would  seem  to 
be  little  difference  between  rights  afforded  by  the  maritime  law  and 
those  afforded  by  section  1  of  the  Workmen's  Compensation  Act  of 
Rhode  Island.  In  respect  to  the  extent  of  recovery,  however,  the  rules 
are  substantially  different,  being  limited  by  the  maritime  law  to  wages 
and  to  being  cured  at  the  ship's  expense,  using  the  term  "cured,"  not 
in  an  absolute  sense,  but  as  the  term  is  applied  in  the  authorities  cited 
in  The  Ci^  of  Alexandria  (D.  C.)  17  Fed.  393  et  seq.  As  the  injuries 
were  received  and  the  action  brought  before  the  amendment  of  sec- 
tions 24  and  256  of  the  Judicial  C<^e,  the  effect  of  such  amendments 
need  not  be  considered  on  this  demurrer. 

In  view  of  the  reasoning  of  the  court  in  Chelentis  v.  Luckenbach  S. 
S.  Co.  and  Southern  Pacific  Co.  v.  Jensen,  it  is  not  apparent  that  the 
distinction  which  plaintiff  seeks  to  make  between  an  "interstate  vessel" 
and  a  fishing  vessel  is  material.  Though  the  declaration  describes  the 
vessel  only  as  a  "fishing  boat"  it  was  stated  at  the  argument  that  she 
is  a  fishing  steamer. 

The  plaintiff's  employment  was  maritime,  and  the  facts  allied  show 
a.case  clearly  within  the  admiralty  jurisdiction. 

In  the  dissenting  opinion  by  Mr.  Justice  Pitney,  in  Southern  Pa- 
cific Co.  V.  Jensen,  244  U.  S.  252,  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L. 
R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900,  it  is  pointed  out  that  the  de- 
cision of  the  majority  cannot  logically  be  confined  to  cases  that  arise 
in  interstate  or  foreign  commerce,  and  that  in  cases  ex  deUcto  the  ad- 
miralty jurisdiction  is  dependent  upon  locality,  and  that  if  a  cause  of 
action  arise  upon  navigable  waters  of  the  United  States,  even  though 
it  be  upon  a  vessel  engaged  in  commerce  wholly  intrastate,  or  upon 
one  not  engaged  in  commerce  at  all,  the  maritime  courts  have  jurisdic- 
tion. There  is  a  well-recognized  rule  concerning  measure  of  recovery 
in  such  cases,  and  it  seems  to  follow  from  the  decisions  that  the  state 
is  without  power  to  deprive  either  the  seaman  or  the  vessel  owner  of 
the  respective  rights  under  the  maritime  law. 

I  am  of  the  opinion,  therefore,  that  the  Rhode  Island  statute  is  in- 
applicable to  the  facts  alleged. 

As  the  plaintiff's  declaration  seeks  full  indemnity  under  the  law  of 
the  state  of  Rhode  Island,  and  does  not  set  forth  merely  a  claim  for 
any  wages  unpaid  or  for  the  expense  of  cure  and  maintenance  for  a 
reasonable  time,  according  to  the  rule  stated  in  The  Osceola,  189  U.  S. 
158,  175,  23  Sup.  Ct  483,  47  L.  Ed.  760,  the  demurrer  must  be  sus- 
tained. 

Demurrer  sustained. 
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Ex  parte  HENBT. 
(District  Court,  E.  D.  Wisconsin.    August  10, 1918.) 

1.  Abut  and  Navy  €=>20 — Sbxeotive  Dbaft  Act — Effect  oh  Civil  Adtbok- 

TY  OF  States. 

Selective  Draft  Act  May  18,  1917,  does  not  In  Itself  change  the  status  of 
peraous  of  draft  age,  but  recognizes  the  continued  existence  of  tlie  dvU 
authority  of  the  states  over  them  until  actually  called  for  service. 

2.  AsM-i  AND  Navt  <S=»20 — SEUccTivii  Dbajtt  Act — Status  of  Persons  Oali£D. 

A  person  of  draft  age  and  registered,  but  who  had  pleaded  guilty  to  a 
felony  under  the  law  of  the  state,  and  was  In  custody  awaiting  sentence, 
was  not,  while  having  such  status,  subject  to  call  for  service. 

Application  by  Robert  Henry  for  writ  of  habeas  corpus.    Denied. 

W.  J.  Kershaw,  of  Milwaukee,  Wis.,  for  petitioner. 
H.  A.  Sawyer,  U.  S.  Atty.,  of  Milwaukee,  Wis. 

GEIGER,  District  Judge.  The  facts  as  presented  by  the  petition 
in  this  matter  are  in  brief  these:  The  applicant,  a  registrant  under 
the  Selective  Service  Law  (Act  May  18,  1917,  c.  15,  40  Stat  76),  was 
informed  against  in  the  criminal  court  for  Milwaukee  county,  charged, 
I  believe,  with  the  crime  of  grand  larceny.  He  was  taken  into  cus- 
tody, and  thereafter  such  proceedings  were  had  in  such  court,  re- 
sulting in  his  oflfer  and  its  acceptance  of  a  plea  of  guilty.  On  the 
day  of  the  reception  of  the  plea  the  municipal  judge  deferred  sen- 
tence, I  believe,  until  the  second  day  thereafter.  At  the  time,  or  short- 
ly after  reception  of  the  plea,  the  local  board  having  jurisdiction  over 
the  petitioner  served  him  with  a  notice,  in  the  ordinary  form,  re- 
quiring him  to  report  for  military  duty,  I  believe,  on  the  following 
day,"  fixing  the  hour  for  his  report  under  the  law  prior  to  the  time 
to  which  the  court  had  deferred  the  matter  of  sentencing  him.  On 
the  following  day  the  petitioner  appeared  in  court,  and,  in  connec- 
tion with  the  further  proceedings  to  which  the  case  had  been  ad- 
journed, advised  the  court  of  what  had  transpired  in  the  meantime, 
necessarily  thereby  advising  the  court  of  the  status  which  he  claimed 
to  have  received  by  virtue  of  the  occurrences  in  the  interim.  The 
court  thereupon  imposed  a  sentence,  I  believe,  of  two  years'  im- 
prisonment, which  being  done,  a  motion  in  arrest  of  judgment  was 
made,  which  was  denied.  Thereupon  application  is  made  to  this  court 
for  a  writ  of  habeas  corpus,  seeking  to  discharge  the  custody  which 
necessarily  ensues  upon  the  enforcement  of  the  conviction  in  the 
criminal  court  of  Milwaukee  county. 

Petitioner  takes  the  broad  view — asserts,  rather — ^that  because  of 
the  happening  of  the  contingency  under  the  Selective  Service  Law, 
through  which  he  is  inducted  into  the  military  service,  the  criminal 
court  lost  power  to  impose  sentence.  Counsel  for  the  petitioner  thus 
states  the  contention  in  a  brief,  after  quoting  from  service  law  and 
its  regulations,  namely: 

From  and  after  the  hour  just  named  [quoting  from  the  notice  served]  yon 
will  be  a  soldier  In  the  military  serx-lce  of  the  United  States.    This  order  of 
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Indactinn  [says  oonnsd]  is  to  be  found  on  page  177.  aecttoa  SOL,  of  the  selec- 
tive  service  regnlatlons  and  is  a  i)art  of  the  law. 

The  contention  is  further  tlpis  stated : 

The  chapter  on  mobilization,  Bection  157,  provides  with  reference  to  this 
matter  as  follows :  "From  and  after  the  day  and  hour  thus  specified  each  such 
registrant  shall  be  in  the  military  service  of  the  United  States."  Further,  sec- 
tion 140,  page  72,  of  the  selective  service  rules,  provides  as  follows :  "Persons 
Inducted  Into  military  service  who  absent  themselves  therefrom  with  the  In- 
tent to  evade  military  service  aro  deserters" — and  further  points  out  the 
steps  to  be  taken  in  cases  where  such  registrants  fall  to  report 

Whereupon  it  is  asserted  on  behalf  of  the  petitioner : 

From  these  provisions  it  is  apparent  that  the  military  jurisdiction  attaches 
wh<4l7,  completdy,  and  entirely  from  the  date  named,  in  this  order,  if  not 
from  tbe  date  of  the  making  of  this  order.  No  other  or  subsequent  time  is 
named  as  fixing  or  establishing  his  status  as  a  soldier.  If  this  be  true,  then 
petitioner's  perstmal  light  to  his  liberty  within  this  new  status  as  a  soldier  and 
nnder  the  military  jurisdiction  is  absolute,  subject,  of  course,  to  military  law. 
In  addition  to  this  there  Is  also  Involved  the  right  of  the  federal  government 
to  the  jurisdiction  of  his  person,  because  that  jurlsdlctitn  has  never  been 
surrendered  to  tbe  dvll  authorities  of  the  stat& 

Counsel  proceeds : 

It  seems  to  me  that  in  a  broad  sense  there  can  l>e  no  conflict  between  state 
and  national  jurisdiction  in  cases  of  this  kind,  because,  Immediately  upon 
declaring  a  state  of  war,  all  states  and  mimlcipalltles  within  the  state,  and 
all  sworn  officers  of  such  organizations,  become  agencies  and  instrumentalities 
of  the  national  government  in  the  prosecution  of  such  war  and  the  marshaling 
of  all  of  our  resources  for  the  purpose. 

It  may  be  said  that,  if  the  premise  advanced  is  conceded,  if  the 
Selective  Service  Law  be  given  the  effect  claimed  for  it  in  what  I 
have  read,  the  conclusion,  is  or  may  be  quite  inescapable.  I  am  un- 
willing to  accept  the  premise.  The  Selective  Service  Law  is  just  what 
it  professes  to  be,  a  law  to  enable  the  raising  of  an  army;  and,  as 
I  shall  say  in  another  case  to  be  determined  this  morning,  the  law 
in  and  of  itself  does  not  effect  a  change  of  status.  There  will  be 
no  disagreement  upon  that  point.  And,  certainly,  it  is  the  duty  of 
every  agency  of  the  state  and  of  the  National  government  and  of 
every  municipality  to  give  the  fullest  possible  force  and  effect  to  that 
law  in  order  to  accomplish  the  broad  purpose.  But  that  is  quite  a 
different  proposition  iram  giving  it  an  effect  which  must  ascribe  to 
Congress  an  absurd  intention.  The  mere  fact  that  Congress  has 
stated  in  the  law  that  certain  persons  within  certain  ages  shall  be  li- 
able to  be  called  does  not  lead  to  the  result  upon  the  terms  of  this 
law  that  every  one  of  an  age  within  prescribed  limits,  merely  by  virtue 
of  the  possession  of  an  age  between  those  limits,  must  eo. 

[1]  Now,  that  is  said  for  the  purpose  of  getting  to  this  point: 
That  the  law  contemplates  continued  existence  of  civil  authority  in 
all  of  the  states  until  such  time  when  it  shall  unmistakably  be  indi- 
cated that  ordinary  civil  authority  is  superseded.  And  it  is  not  in- 
cumbent upon  the  courts  to  ascribe  to  Congress  an  intention  by  this 
law  to  supersede  a  status  which  attached  to  an  individual  prior  to 
the  time  of  its  attempted  applicatiiHi  to  that  individual,  which  status 
238  F.— 14 
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involved  his  incarceration  for  a'  violation  of  the  pabHc  law  of  the 
state.  Putting  it  in  a  m6re  homely  way,  it  is  not  fair,  at  this  time, 
at  least,  to  ascribe  to  Congress  an  i]}tention  to  allow  the  Selective 
Service  Law  to  operate  as  a  jail  delivery  measure.  In  that  connec- 
tion counsel  for  the  applicant  was  asked  a  question,  during  the  pres- 
entation of  the  matter,  whether,  if  a  man  who  is  incarcerated  in  a 
state  or  federal  penitentiary  for  a  long  term  had  that  status  at  the 
time  of  his  call,  it  would  be  the  duty  of  the  warden  of  the  peniten- 
tiary, as  custodian,  to  surrender  him?  I  think  counsel  made  tiie  only 
answer  possible  consistently  with  his  contention  in  this  case — namely, 
in  the  affirmative.  I  am  unwilling  to  give  the  law  that  effect,  because 
it  ascribes  to  Congress  an  intention  which  it  would  have  effectuated 
other  than  through  legislation  disclosing  merely  the  ranges  of  ages  and 
the  additional  direction  that  those  within  those  ages  shall  be  liable 
to  be  drawn. 

[2]  Congress  intended  to  recognize  the  continued  existence  of  the 
civil  authority  of  the  states  and  the  nation,  and,  necessarily,  to  recog- 
nize the  continued  status  which  individuals  might  have  acquired  by 
virtue  of  the  exertion  of  such  continued  civil  authority;  and  when  it 
appears,  as  it  appears  here,  that  the  individual  called  was  lawfully 
in  the  custody  of  the  state,  in  the  exercise  of  its  civil  authority  to 
prevent  or  to  vindicate  infractions  of  its  criminal  law,  it  should  not 
be  said  that  Congress  intended  that  that  status  should  be  supersed- 
ed; and  the  courts  ought  to  say,  as  I  do  in  this  case,  that  in  view 
of  the  relations  subsisting  between  the  federal  and  the  state  govern- 
ment, each  recognizing  the  continued  existence  of  the  civil  authority 
of  the  other,  a  person  having  this  sort  of  a  status  under  the  state 
authority  is  not  a  person  liable  to  be  called. 

And  the  application  for  a  writ  will  be  denied. 


UNITED  STATES  v.  GIN  ONG. 

CDlsttlct  Court,  S.  D.  CaUfomla,  S.  D.    September  21.  191SJ 

No.  »16. 

Aliens  «=323(2) — Depobtation  of  Chinese — Tjawfttl  Bntbt  as  Stodbnt. 

A  Chinese' person  entering  the  United  States  in  good  faith  as  a  minor 
child  of  a  member  of  the  exempt  class  and  for  the.  purpose  of  study,  and 
who  Is  BtlU  a  student,  although  obliged  to  work  a  jwrt  of  each  day  to  earn' 
living  expenses,  is  not  subject  to  deportation. 

Proceeding  by  the  United  States  for  the  deportation  of  Gin  Ong.   On 
review  of  order  of  deportation.    Reversed. 

Robert  O'Connor,  U.  S.  Atty.,  and  Clyde  R.  Moody  and  I*.  I,.  Young, 
Asst.  U.  S.  Attys.,  all  of  Los  Angeles,  Cal. 

Frank  Stewart,  of  Los  Angeles,  Cal.,  for  defendant 

BLEDSOE,  District  Judge.    In  this  case,  "it  is  the  contention  of 
the  government  that  defendant's  entry  was  fraudulent,  and  that,  as  he 
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has  not  a  section  6  certificate,  he  is  illegally  within  ^e  United  States 
and  should  be  deported  to  China." 

The  evidence  was  that  the  appellant  came  to  this  country  when  he 
was  about  14  years  of  age,  and  was  admitted  as  the  minor  son  of  a 
merchant  and  member  of  the  diplomatic  service.  .  He  came  here  to 
study  the  English  language;  but,  as  above  stated,  he  came  and  was 
admitted  as  the  minor  son  of  one  entitled  to  be  and  remain  here.  Un- 
der such  circumstances,  no  certificate  under  section  6  of  the  act  of . 
May  6,  1882,  was  necessary.  United  States  v.  Mrs.  Gue  Lim,  176  U. 
S.  459,  20  Sup.  Ct.  415,  44  L.  Ed.  544;  In  re  Chung  Toy  Ho  and 
Wong  Choy  Sin  (C.C.)  42  Fed.  398,  9  L.  R.  A.  204;  United  States 
V.  Foo  Duck,  172  Fed.  856,  97  C.  C.  A.  204.  No  certificate  having 
been  demanded  at  the  time  of  his  admission,  it  must  be  held  as  con- 
clusively established  thereby  that  his  entry  was  as  the  minor  child  of 
one  entitled  to  remain,  and  not  as  a  student  on  hi$  own  account.  So 
far  as  the  record  discloses,  in  my  judgment,  his  entry  as  such  minor; 
child  was  in  entire  good  faith.  The  fact  that  his  father  returned  to 
China  within  two  years  after  his  entry  is  not  of  itself  any  proof  of  a 
fraudulent  disposition  upon  his  part  either  at  the  time  of  entry  or  there- 
after. 

Diligently,  and  to  the .  exclusion  of  everything  else,  seemingly,  he 
pursued  his  studies  from  the  time  of  his  entry  until  nearly  a  year  after 
his  father  returned  to  China  and  then  still  continued,  but,  because  of 
an  absence  of  further  funds  wherewith  to  support  himself,  was  com- 
pelled to  engage  himself  for  a  portion  of  his  time  in  house  service.  He 
is  still  a  student  primarily,  hut  still,  as  heretofore,  owing  to  the  necessity 
of  the  case,  is  engaged  in  the  performance  of  house  service  a  part  of 
each  day  in  order  that  he  may  live. 

I  do  not  understand  the  government  to  contend,  nor  do  I  understand 
it  to  be  the  law,  that  conceding  his  entry  into  the  United  States  to 
have  been  blameless,  i.  e.,  devoid  of  fraudulent  intent,  and  conceding 
his  subsequent  conduct  to  have  been  lawful,  i.  e.,  that  he  continued  to 
be  a  student,  he  may  now  be  deported  solely  because  his  father  has 
heretofore  returned  to  China.  On  this  theory,  if  his  father  had  re- 
mained here  after  the  attainment  of  his  majority,  he  would  thereafter 
have  been  subject  to  deportation  because  of  the  fact  that  he  had  lost 
his  previous  and  lawful  status  as  "a  minor  child."  I  understand,  how- 
ever, the  contrary  to  be  the  holding.  United  States  v.  Foo  Duck,  172f ' 
Fed.  856,  97  C.  C.  A.  204;  United  States  v.  Foo  Duck  (D.  C.)  163  Fed. 
440;  United  States  v.  Chin  Sing  (D.  C.)  153  Fed.  590;  United  States 
v.  Lim  Yuen  et  al.  (D.  C.)  211  Fed.  1001. 

It  was  said  by  the  Circuit  Court  of  Appeals  of  this  circuit,  in  a  case 
not  dissimilar  to  this  (172  Fed:  856,  858,  97  C.  C.  A,  204) : 

"We  know  of  no  law  providing  for  the  dq)ortatlon  of  a  Chinese  person 
who  baa  lawfnlly  obtained  admiselon  into  the  United  States,  and  has  not  be- 
come subject  to  deportation  under  the  general  Immigration  laws." 

Whether,  if  hereafter  defendant  should  change  his  status  from  that 
of  a  student  to  that  of  a  laborer,  he  would  be  entitled  to  remain  (United 
States  V.  Joe  Dick  [D.  C]  134  Fed.  988),  need  not  now  be  considered 
upon  the  present  case.  My  conclusion  is  that  having  come  into  this 
country  in  good  faith  as  the  minor  child  of  a  member  of  the  exempt 
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class  and  for  the  purpose  of  study,  and  being  still  a  student  in  the  sub- 
stantial aspect  of  the  term,  there  is  no  law  which  justifies  his  depor- 
tation at  this  time. 

The  order  of  deportation  heretofore  made  by  the  commissioner  is 
therefore  reversed.  

TTNITED  STATES  v.  SCHENCK  et  aL 

(District  Court,  E.  D.  Pennsylvania.    September  9, 191S.) 

No.  IIL 

1.  Cbimirai.  Law  ^9423(3) — ^Aicrs  of  Oonspibatobs— Etisenob. 

In  a  prosecution  for  conspiracy  to  obstruct  tlie  draft,  minutes  of  mee1> 
Ings  of  an  executive  committee  kept  by  one  of  defendants,  a  committee 
member,  showing  passage  of  resolutions  pursuant  to  wbldi  tlie  other  de- 
fendant caused  circulars  to  be  printed  and  iaailed  to  persons  drafted,  held 
admissible-  against  both  defendants. 

2.  CONSPIBAOT  iS=»24 — Cbivinai,  Oonbpibaot. 

It  Is  Immaterial  at  what  time  a  defendant  Joined  a  criminal  conspiracy, 
where  It  is  shown  that  he  Joined  with  others  in  carrying  out  the  oommoa 
design. 

Criminal  prosecution  by  the  United  States  against  Charles  T. 
Schenck,  Elizabeth  Baer,  and  others.  On  motion  by  defendants  named 
for.  new  trial.     Denied. 

Francis  Bisher  Kane  and  T.  Henry  Walnut,  both  of  Philadelphia, 
Pa.,  for  the  United  States. 

Henry  J.  Gibbons  and  Henry  John  Nelson,  both  of  Philadelphia, 
Pa.,  for  defendants. 

THOMPSON,  District  Judge.  The  jury  was  directed  to  acquit 
the  defendants  Sehl,  Root,  iad  Higgins,  because  there  was  not  suffi- 
cient evidence  to  connect  them  with  the  charge  in  the  indictment. 

The  motion  for  a  new  trial  as  to  Charles  T.  Schenck  and  Dr. 
Elizabeth  Baer  is  based  upon  the  claim  that  there  was  not  sufficient 
evidence  to  establish  a  conspiracy  between  them. 

[1,  2]  The  principal  ground  of  error  urged  is  the  action  of  the 
court  in  admitting  in  evidence  the  minutes  of  the  meetings  of  the 
executive  committee  of  the  Socialist  party  on  Aiigust  13  and  August  20, 
1917.  The  evidence  showed  that  Schenck  was  general  seoretary  of  the 
"Socialist  party ;  that  the  typewritten  minutes  and  the  notes  m  long- 
hand were  found  in  his  office  at  the  headquarters  of  the  Socialist 
party,  of  which  he  was  in  charge,  and  were  identified  by  him  as 
such,  and  the  longhand  notes  were  stated  by  him  to  be  those  of  the 
secretary.  There  was  testimony  to  show  that  Schenck  ordered  the 
circulars  printed  and  that  they  were  distributed  from  the  headquar- 
ters. There  was  testimony  that  the  minutes  were  admitted  by  Dr. 
Baer  to  be  hers.  In  the  minutes  her  name  appears  as  secretary  of 
the,  meeting.  It  was  further  shown  by  the  mouth  of  the  defendants* 
own  witness  that  she  was  a  member  of  the  executive  committee.  The 
minutes  were  therefore  evidence,  at  least,  against  her  as  admissions 
by  her  of  acts  done  with  others  "to  the  grand  inquest  unknown"  and 
relevant  and  material  to  show  her  connection  with  the  allegfed  con- 
spiracy and  overt  acts  in  its  accomplishment.     There  was  evidence 
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that  what  was  proposed  in  the  minutes  was  carried  out  by  S'chenck 
as  general  secretary  of  the  Socialist  party,  that  the  plan  adopted  by 
the  resolution  of  August  13th  was  ratified  and  further  instructions 
given  to  Schenck  at  ^e  following  meeting  on  August  20th  after  the 
preparation  and  printing  of  the  circulars,  and  that  thereafter  the 
circulars  were  distributed  at  the  office  under  his  charge  and  were 
sent  through  the  mails  to  men  who  had  been  accepted  in  the  draft. 
The  minutes  were  therefore  clearly  admissible  against  him  as  dec- 
larations and  acts  showing  a  common  design  in  the  transaction  and 
in  and  of  themselves  forming  part  of  the  circumstances  in  which  the 
alleged  conspiracy  was  formed  and  carried  out.  The  minutes  there- 
fore not  only  affected  Dr.  Baer,  but  her  associate  in  the  common  en- 
terprise, Schenck.  And  it  is  immaterial  at  what  time  Schenck  join- 
ed the  conspiracy,  or  whether  he  was  present  at  the  meetings,  pro- 
vided he  and  Dr.  Baer  were  joined  in  carrying  out  the  common  de- 
sign. United  States  v.  Logan  (C.  C.)  45  Fed.  872;  United  States  v. 
Cassidy  (D.  C.)  67  Fed.  698;  United  States  v.  Cole,  Fed.  Cas.  No. 
14332;  Sommer  v.  Gilmore,  160  Pa.  129,  28  Atl.  654;  Palmer  v, 
Gihnore,  148  Pa.  48,  23  Atl.  1041;  McCabe  v.  Bums,  66  Pa.  356; 
Stewart  v.  Johnson,  18  N.  J.  Law,  87;  McCaskey  v.  Graff,  23  Pa. 
321,  62  Am.  Dec.  336. 

I  am  of  the  opinion  that  the  minutes  were  evidence,  not  only 
gainst  Dr.  Baer,  but  against  Schenck,  and  that  there  was  sufficient 
evidence  from  which  the  jury  could  find  the  conspiracy  and  overt 
acts  in  furtherance  thereof.    Motion  denied. 


UNITED  STATES  v.  JIN  FUET  MOT. 

(District  Court,  W.  D.  Pennsylvania.     January  19,  1918.) 

No.  89. 

1.  PoiBoirs  e=>2 — Habbison  Ahte-Naecotio  Act — CoN8TiTnTioNAi.iTT. 

Harrison  Ana-Narootlc  Act  Dec.  17,  1014  (Comp.  St  1916,  {{  6287g- 
6287q),  was  wltbln  the  constitutional  powers  of  Congress,  and  la  valid. 

2.  Poisons  9=>9 — Violation  of  Antt-Narcotic  Act — Indictment. 

Indictment  under  Harrison  AnO-Narcotlc  Act  Vec  17,  1914,  J  2  (Comp. 
St  1916,  I  6287h),  charging  that  defendant  did  sdl,  barter,  exchange,  and 
give  away  narcotic  drugs,  contrary  to  its  provisions,  Jield  sufficient. 
S.  Poisons  *=»4 — ^Anti-Nabcotic  Act — Constbuotion — "SkiXi,   Babteb,  Ex- 

CHANOB,  OB  OlTB  AWAT." 

The  provision  of  Harrison  AnU-Narcotlc  Aft  Dec.  17,  1914,  {  2 
(Comp.  St  1916,  §  6287h),  making  It  a  criminal  offense  to  "sell,  barter,  ex- 
change, or  give  away"  certain  narcotic  drugs,  except  on  orders  on  pre- 
scribed forms,  does  not  Include  only  cases  where  title  to  tbe  prescribed 
drag  was  in  blm  who  undertook  to  dispense  it 

Criminal  prosecution  by  the  United  States  against  Jin  Fuey  Moy. 
On  motion  in  arrest  of  judgment.     Overruled. 

B.  liowry  Humes,  U.  S.  Atty.,  and  John  M.  Henry,  Asst  V.  8.  Atty.,  both  of 
Pittsburgh,  Pa.  John  W.  Dunkle  and  N.  S.  Williams,  both  of  Pittsburgh,  Pa., 
for  defendant  Joseph  Stadtfeld  and  K.  P.  Marshall,  both  of  Pittsburgh,  Pa., 
for  Jos.  Fleming  &  Son  Co. 

THOMSON,  District  Judge.  The  defendant  was  indicted  under 
section  2  of  the  Harrison  Anti-Narcotic  Act  (Act  Dec.  17,  1914,  c.  1, 
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38  Stat.  786  [Comp.  St.  1916,  §  6287h]),  wherein  it  is  charged  that 
he  did  unlawfully  sell,  barter,  exchange,  and  give  away  certain  drains 
of  morphine  sulphate  to  different  persons  therein  named.  The  in- 
dictment contains  20  counts,  in  form  all  the  same,  differing  only  in 
the  names  of  the  persons  to  whom  the  drugs  were  distributed  and  the 
amount  dispensed.  A  motion  to  quash  the  indictment  was  made,  al- 
leging the  unconstitutionality  of  the. Harrison  Act,  and  that  the  in- 
dictment as  drawn  does  not  charge  the  defendant  with  the  commis- 
sion of  any  offense  prohibited  by  the  act.  The  motion  to  quash  was 
overruled,  and  the  defendant  tried  and  convicted  on  eight  counts. 
The  case  is  now  before  the  court  on  a  motion  in  arrest  of  judgment. 

The  reasons  assigned  in  support  of  this  motion  are :  First,  the  so- 
called  Harrison  Anti-Narcotic  Act  is  unconstitutional  and  void;  sec- 
ond, the  so-called  Harrison  Anti-Narcotic  Act  is  uncftnstitutional  and 
void,  so  far  as  it  does  or  attempts  to  control  and  regulate  the  prac- 
tice of  a  physician ;  third,  the  indictment  as  a  whole  does  not  charge 
the  defendant  with  the  commission  of  any  offense  prohibited  by  the 
so-called  Harrison  Anti-Narcotic  Act,  or  with  the  commission  of  an 
offense  prohibited  by  any  other  law  of  the  United  States;  fourth, 
there  was  no  competent  evidence  submitted  upon  the  part  of  the 
United  States  to  sustain  the  verdict  rendered  by  the  jury. 

[  1  ]  First,  as  to  the  constitutionality  of  the  Harrison  Act.  It  seems 
to  me  that  this  act  should  be  read  in  the  light  of  the  previous  legisla- 
tion of  Congress  in  restraint  of  the  traffic  in  opium.  The  act  ajv 
proved  February  9,  1909  (35  Stat.  614,  c.  100,  §  1  [Comp.  St.  1916, 
§  8800]),  provides: 

"That  after  the  first  day  of  April,  1909,  It  shall  be  unlawful  to  Import  Into 
the  United  States  Opium  In  any  form  or  any  preparation  or  derivative  thereof : 
Provided,  that  opium  and  preparations  and  derivatives  thereof,  other  than 
smoking  opium  or  opium  prepared  for  smoking,  may  be  imported  for  medicinal 
purposes  only,  under  regulations  which  the  Secretary  of  the  Treasury  Is 
hereby  authorized  to  prescribe,  and  when  so  Imported  shall  be  subject  to  tbe 
duties  which  are  now  or  may  hereafter  be  Imposed  by  law." 

The  second  section  (section  8801)  provides  a  maximimi  punishment 
of  two  years'  imprisonment  and  $5,000  fine,  of  any  person  who  shall 
fraudulently  or  knowingly  import  or  assist  in  doing  so,  any  opium  or 
derivative  thereof  contrary  to  law,  or  who  shall  receive,  conceal,  buy, 
sell,  or  in  any  manner  facilitate  the  transportation;  concealment,  or 
sale  of  such  drug  after  importation,  knowing  the  same  to  have  been 
imported  contrary  to  law.  It  further  provides  that  the  drug  shall  be 
forfeited  and  destroyed,  and  that  possession  of  such  drug  shall  be 
deemed  sufficient  evidence,  if  unexplained,  to  authorize  conviction  of 
the  person  in  possession  thereof. 

It  is  plain  that  Congress  had  the  power  to  prohibit  altogether  the 
importation  from  foreign  shores  of  this  deadly  narcotic,  or  they  had 
the  right  to  admit  it  under  such  restrictions  as  to  its  use,  in  pro- 
tection of  the  public,  as  they  might  see  fit  to  impose.  And  having 
done  so,  they  may  prescribe  such  regulations,  penal  or  otherwise,  as 
will  effect  the  purpose  intended;  that  is,  to  restrict  its  use  to  that 
for  which  alone  it  was  admitted. 


Digitized  by 


Google 


WSnXD  8TATBS  T.  JOT  FUST  MOT  215 

Every  provision  of  the  Harrison  Act  which  deals  with  the  use  of 
the  drugs  in  question  shows  that  its  use  is  restricted  and  intended 
to  be  confined  to  medicinal  purposes  only.  This  is  in  harmony  with 
the  law  prohibiting  its  importation  or  use  for  any  other  purpose.  It 
is  a  matter  of  common  knowledge  that  no  opium  is  produced  in  the 
United  States;  but  this  can  perhaps  not  be  assumed,  when  the  act 
tmdertakes  to  deal  with  those  who  produce  it.  In  the  case  of  the 
United  States  v.  Jin  Fuey  Moy,  241  U.  S.  394,  36  Sup.  Ct;  658,  60 
L.  Ed.  1061,  Ann.  Cas.  191  7D,  854,  the  Supreme  Court  said: 

"A  Btatute  iiii]£t  be  constmed,  if  fairly  possible,  so  as  to  avoid,  not  (mly  tbe 
conclusion  tbat  It  is  unconstitutional,  but  also  grave  doubts  upon  tliat  score." 

In  the  same  opinion  the  court  said : 

"It  may  be  assumed  that  the  statute  [the  Harrison  Act]  has  a  moral  end  as 
well  as  revenue  In  view,  but  we  are  of  opinion  that  the  District  Court,  In 
treating  those  ends  as  to  be  reached  only  through  a  revenue  measure  and 
wltblji  tbe  limits  of  a  revenue  measure,  was  right" 

I  am  not  convinced  that  the  Gjngress  in  enacting  the  Harrison  law 
exceeded  its  constitutional  powers,  and  the  motion  in  arrest  of  judg- 
ment on  this  ground  cannot  be  sustained. 

[2]  Again,  it  is  urged  that  the  indictment  as  a  whole  does  not 
charge  the  defendant  with  the  commission  of  any  offense  prohibited 
by  the  Harrison  Act.  All  the  counts  of  the  indictment,  which  are 
the  same  in  form,  are  drawn  under  the  second  section  of  the  act,  and 
charge  that  the  defendant  was  a  practicing  physician,  and  did  unlaw- 
fully, willfully,  etc,  sell,  barter,  exchange,  and  give  away  certain 
drams  of  morphine  sulphate  to  the  person  therein  named,  not  in 
pursuance  of  a  written  order  from  such  person  on  a  form  issued  in 
blank  for  that  purpose  by  the  Commissioner  of  Internal  Revenue. 
There  is  no  possible  question  that  the  indictment  thus  far  distinctly 
charges  an  offense  under  section  2,  but  the  pleader,  instead  of  stop- 
jnng  here,  undertook  to  negative  the  exception  of  that .  section  in 
relation  to  the  distribution  of  drugs  by  a  physician.  It  was  not  nec- 
essary for  the  pleader  to  do  so,  as  the  exception  is  entirely  separated 
from  the  words  of  the  section  defining  the  offense.  The  rule  of 
pleading  in  such  case  is  clearly  set  forth  in  United  States  v.  Cook, 
17  Wall.  168,  21  L.  Ed.  538.  The  first  exception  to  section  2  is  in 
these  words: 

"Nothing  contained  In  this  section  shall  apply  (a)  to  tbe  dispensing  or  distri- 
bution of  any  of  tbe  aforesaid  drugs  to  a  patient  by  a  physician,  dentist,  or 
veterinary  surgeon,  registered  under  this  act,  in  the  course  of  bis  profes- 
si<Hial  practice  cmly" 

— ^with  certain  requirements  as  to  the  keeping  of  records.  As  it  was 
not  necessary  in  this  case  for  the  pleader  to  negative  the  exception, 
the  only  question  is:  Is  there  anything  in  the  subsequent  words  of 
the  indictment  that  destroys  the  l^al  effect  of  the  previous  words, 
wherein  the  charge  is  specifically  and  legally  made?  After  charging 
the  offense  as  above  quoted,  the  indictment  proceeds: 

"niat  is  to  say,  tbat  at  the  time  and  place  aforesaid  he,  the  said  Jin  Fuey 
Hoy,  did  nnlawfi^  and  willfully,  knowingly  and  feloniously  sell,  barter,  ex- 
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change,  glre  away,  dispense  and  distribute  to  the  i>art7  named  twelve  drams 
of  morphine  sulphate  in  manner  following,  to  wit,  that  the  said  Jin  Fuey  Moy 
ut  the  time  and  place  aforesaid,  did  issue  and  dispense  to  the  said  party  a 
certain  prescription,  a  copy  of  which  Is  as  follows:  [Then  follows  a  copy  of  the 
prescription  signed  by  the  defendant,  wherein  the  morphine  sulphate  is  pre- 
scribed to  be  used  as  directed] — and  the  said  party  [naming  hlra]  was  not 
then  and  there  a  patient  of  the  said  Jin  Fuey  Moy,  and  the  said  morphine 
sulphate  was  dispensed  and  distributed  by  the  said  Jin  EMey  Moy  not  in  th& 
course  of  his  professional  practice  only,  contrary  to  the  form  of  the  act,"  etc 

The'  offense  under  section  2  is  to  sell,  barter,  exchange,  or  give 
away  any  of  the  prescribed  drugs,  except  in  pursuance  of  an  order 
on  the  designated  order  form.  The  registered  physician  may  suc- 
cessfully defend  on  the  ground  that  he  did  not  dispense  or  distribute 
the  drug  in  question  except  to  a  patient  in  the  course  of  his  profes- 
sional practice  only.  But  this  is  a  defense  which  must  be  set  up  by 
the  physician,  in  order  to  escape  the  general  requirements  prescribed 
in  section  2.  The  words  in  which  exception  (a)  are  negatived  in  the 
indictment  must  be  read  in  the  light  of  the  words  in  which  the  of- 
fense is  charged  under  the  general  provisions  of  section  2.  It  is 
alleged  under  the  videlicet  that  the  defendant  "did  unlawfully,  will- 
fully, knowingly,  and  feloniously  sell,  barter,  exchange,  and  give 
away,"  with  the  additional  words  "dispense  and  distribute"  to  the 
party  the  drug  in  question.  This  is  followed  by  giving  the  manner 
of  the  disposition  of  the  drug,  by  the  issuing  of  the  prescription 
therein  set  forth.  To  this  there  can  be  but  one  meaning;  that  is, 
that  the  drugs  were  disposed  of  by  means  of  the  prescriptions.  Then 
follow  the  words  which  take  the  physician  out  of  the  exception, 
namely,  that  the  party  was  not  a  patient  of  the  physician  and  the 
drug  was  dispensed  and  distributed  by  the  physician  not  in  the  course 
of  his  professional  practice  only.  It  cannot  be  complained  that  the 
words  "dispensed  and  distributed"  are  not  used'  in  the  enacting 
clause  of  section  2.  In  order  to  escape  the  effect  of  the  words  "sell, 
barter,  exchange,  or  give  away,"  used  in  the  enacting  clause  of  sec- 
tion 2,  the  physician  must  show  that  the  drugs  so  disposed  of  were 
dispensed  or  distributed  by  him  to  a  patient  in  the  course  of  his  pro- 
fessional practice.  I  held  before,  and  still  hold,  that  the  indictment 
sufficiently  charges  a  violation  of  section  2  of  the  Harrison  Act. 

[3]  It  is  insisted  that  to  dispense  or  distribute  the  drugs  on  a  pre- 
scription is  not.  to  sell,  barter,  exchange,  or  give  them  away.  It  is 
held  in  United  States  v.  Stowell,  133  U.  S.  1,  10  Sup.  Ct.  244,  33  L. 
Ed.  555,  that  statutes  enacted  to  prevent  frauds  upon  the  revenue 
are  considered  as  enacted  for  the  public  good  and  to  suppress  a 
public  wrong,  and  therefore,  although  they  may  impose  penalties  or 
forfeitures,  are  to  be  fjirly  and  reasonably  construed  so  as  to  carry 
out  the  intention  of  the  Legislature.  It  could  hardly  be  said  that 
words  of  so  broad  import  as  "sell,  barter,  exchange,  or  give  away,"^ 
when  standing  together,  were  intended  by  Congress  to  be  so  narrow- 
ly and  strictly  construed  as  to  include  only  those  cases  where  title  to 
the  prescribed  drug  was  in  him  who  undertook  to  dispense  or  dis- 
tribute it.  The  lawmakers  were  not  concerned  with  the  ownership 
of  the  drug,  but  with  its  unlawful   distribution.    It  could  matter 
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nothing  to  the  poor  victim  in  the  fatal  clutches  of  the  drug  habit, 
where  title  was  to  the  narcotic  which  was  thus  dispensed  to  him, 
every  grain  of  which  brought  him  nearer  to  the  grave.  Whether  the 
victim  procured  the  drug  from  the  hand  of  the  physician,  or  through . 
the  druggist  on  an  order  or  prescription  of  the  physician,  can  matter 
nothing,  unless  we  look  blindly  at  the  letter  of  the  act,  wholly  foi^et- 
ting  its  spirit  and  purpose. 

In  the  last  place,  it  is  claimed  that  there  was  no  competent  evidence 
submitted  on  the  part  of  the  government  to  sustain  the  verdict  of  the 
jury.    On  the  contrary,  there  was  a  superabundance  of  such  evidence. 
Unless  this  section  of  the  act  is  a  dead  letter,  it  would  be  hard  to 
conceive  a  more  flagrant  case  of  its  violation.    The  defendant  seems 
to  have  obtained  an  extended  and  unenviable  reputation  as  a  dis- 
penser of  morphine  sulphate.     From  Brooklyn  to  Chicago,  from  all  the 
Lake  cities,  the  victims  of  the  drug  habit  came  to  Dr.  Moy  and  pro- 
cured the  drugs.    When  we  remember  that  the  testimony  showed 
that  morphine  sulphate  is  at  least  eight  times  as  powerful  and  dead- 
ly as  opium;  that  one-half  grain  is  a  large  dose,  and  a  grain  a  fatal 
dose  to  the  nonuser;  that  there  are  60  grains  in  one  dram,  and  that 
the  defendant  time  and  again  issued  prescriptions  for  as  much  as 
16  drams  to  one  person,  or  960  grains,  enough  to  kill  an  entire  regi- 
ment; that  he  issued,  in  the  two  years  preceding  the  indictment,  11,- 
687  prescriptions,  calling  for  15,796  drams,  and  in  addition  43,200 
one-half  grain  morphine  tablets  and  30,600  one-quarter  grain  tablets, 
we  can  have  some  conception  of  the  magnitude  of  the  defendant's  un- 
lawful business  in  the  distribution  of  narcotics;   and  when  we  con- 
sider that  for  every  dram  prescribed  he  received  $1,  the  commercial 
feature  of  the  unlawful  business  becomes  painfully  and  alarmingly 
apparent. 

The  motion  in  arrest  of  judgment  is  overruled. 


KNOXVILLE  GAS  OO.  v.  CITY  OF  KNOXVILMJ  et  aL 
(District  Court,  B.  D.  Tennesaee,  N.  D.     September  23,  191S.) 

No.  27. 

1.  Gas   «=»14(1) — Gab   Companies — Chaeges — FuANcnisE   Oedinarce — Con- 

tract. 

The  TOlantary  acceptance  by  a  gas  ccnnpany  of  an  ordinance  grant- 
ing It  a  franchise  on  condition  that  it  should  never  charge  more  than  a 
stated  price  tor  gas  to  consumers  created  a  contract  which,  if  within 
the  powers  of  the  dty,  is  binding  on  the  company  during  its  term. 

2.  Gas  9=914(1) — Conteact  Fixing   Rates — CoNSTrruTioNALnr. 

A  contract  betweoi  a  gas  company  and  a  dty,  fixing  a  maximum  price 
to  be  diarged  by  the  corai>any  for  gas,  if  reasonable  and  valid  when 
made,  cannot  be  set  aside  by  a  court  of  equity  as  confiscatory  and  un- 
constitutional, because  subsequent  conditions  have  made  such  rate  un- 
remunerative 
8.  Gas  €=>14f2) — Gas  Coufanieb — Power  o»  (Jitt  to  Fix  Rates — Condi- 
tional Fbarorise. 

Under  Shannon's  Code  Tenn.  1896,  {  2208,  providing  that  a  gas  com- 
pany  shall   not  use  the  streets  of  a  dty   "until  the  consent  of  the 
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municipal  authorities  shall  have  been  first  obtained,  and  an  ordinance 
Bball  have  been  passed  prescribing  the  terms  on  which  the  same  may 
be  done,"  a  city  has  authority  in  such  ordinance  to  fix  maximnm  rates  to 
be  charged  by  the  company. 
4.  Gas  ^=>14(2) — Gab  CoifPAHZES — Reouxation  of  Rates. 

A  statute  providing  that  gas  companies  shall  charge  reasonable  rates, 
not  exceeding  a  rate  named,  does  not  impair  the  right  of  a  dty,  au- 
thorized by  another  statute  to  prescribe  terms  on  which  a  gas  company 
may  use  its  streets,  to  prescribe  a  maximum  rate  as  one  of  such  terms. 

In  Equity.  Suit  by  the  Knoxville  Gas  Company  against  the  City  of 
Knoxville  and  others.  On  motion  by  complainant  for  restraining 
order.    Denied. 

Lindsay,  Young  &  Young,  of  Knoxville,  Tenn.,  for  plaintiff. 
J.  Pike  Powers,  Jr.,  City  Atty.,  and  Cates  &  Price,  all  of  Knox- 
ville, Tenn.,  for  defendant  city  of  Knoxville. 

McCALL,  District  Judge.  Several  weeks  ago  this  case  was  before 
me  on  application  for  temporary  injunction  upon  the  bill  and  affi- 
davits thereto  and  affidavit  of  the  defendants.  After  consideration, 
the  application  for  temporary  injunction  was  denied.  Since  thai 
time  there  have  been  filed  a  sworn  answer  and  an  additional  affi- 
davit in  support  of  the  bill.  The  case  is  before  me  again,  first,  for 
an  order  setting  a  date  for  the  hearing  of  the  case;  second,  for  a 
restraining  order ;  and,  third,  for  a  reference  to  a  special  master. 

There  is  nothing  new  presented  on  this  hearing  by  the  plaintiff  af- 
fecting the  merits  of  the  application  for  an  injunction,  other  tlian 
the  additional  affidavit  of  Mr.  Young,  which  brings  the  financial  show- 
ing of  the  company  down  to  July,  1918,  and  tends  to  intensify  the 
present  financial  stress  of  the  plaintiff.  The  application  at  this  time 
for  a  temporary  restraining  order,  in  view  of  the  fact  that  the  court 
had  recently  denied  a  temporary  injunction,  is  rather  an  unusual  pro- 
ceeding. The  court  sees  no  sufficient  reason  to  change  its  views  in 
regard  to  the  injunctive  features  of  the  case,  and  the  application 
for  temporary  restraining  order  is  denied. 

It  appearing  that  the  bill  and  answer  present  questions  of  law  about 
which  no  evidence  need  be  taken,  it  was  suggested  that  the  court  at 
this  time  pass  upon  the  questions  of  law  and  its  action  upon  them  to 
determine  the  order  to  be  made  on  the  application  for  reference.  It 
was  agreed  at  the  hearing  that  it  was  a  useless  and  expensive  proceed- 
ing to  send  the  case  to  reference,  unless  the  court  should  be  of  opin- 
ion that  the  plaintiff  upon  the  record  as  now  presented,  assuming  that 
the  issues  of  fact  raised  by  the  bill  and  answer  were  decided  in  its 
favor,  is  as  a  matter  of  law  entitled  to  the  redress  it  seeks. 

[1]  The  undisputed  facts  on  which  the  questions  of  law  arise  are 
as  follows :  In  about  1854  the  Knoxville  Gaslight  Company  (hereafter 
called  the  Light  Company)  was  organized  and  chartered  under  the  laws 
of  Tennessee.  It  was  granted  a  franchise  to  furnish  the  city  of  Kjiox- 
ville  with  gas  for^  a  period  of  50  years,  and  for  that  purpose  it  was 
permitted  by  the  city  to  occupy  its  streets  and  alleys  with  pipes,  con- 
duits, and  other  equipment  necessary  for  the  production  and  distribu- 
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tion  of  gas  to  consumers.  In  1903  certain  parties  acquired  the  stock  * 
of  the  Light  Company  and  obtained  a  charter  from  the  state  under  the 
name  of  the  Knoxville  Gas  Company.  It  was  the  intention  and  pur- 
pose of  the  Gas  Company  to  acquire  the  property,  rights,  and  fran- 
chises of  the  lyight  Company.  This  it  did  after  having  obtained  the 
consent  of  the  city  by  ordinance  so  to  do.  See  section  2,  Exhibit  A  to 
the  bill,  and  chapter  70,  Acts  of  Tennessee  1889;  Shannon's  Code  of- 
Tennessee  1896,  §  2047. 

The  Gas  Company  thereafter  made  application  for  and  was  granted  a 
franchise  to  run  for  50  years  to  operate  its  plant  over  and  along  the 
streets  of  said  city  by  ordinance  passed  September  8,  1903,  as  amended 
by  ordinance  approved  September  28,  1903.  Section  11  of  this  ordi- 
nance provides  that,  unless  the  Gas  Company  shall,  within  20  days  from 
and  after  the  passage  and  approval  of  the  ordinance,  accept  the  same 
and  the  terms  thereof,  and  notify  the  city  of  Knoxville  of  such  accept- 
ance in  writing,  all  rights,  privileges,  and  franchises  granted  to  said 
city  should  be  absolutely  forfeited.  Within  the  20  days  so  allowed  the 
Gas  Company  in  writing  accepted  the  franchise,  together  with  its  terms 
and  conditions,  in  language  as  follows : 

"To  the  Mayor  and  Aldermen  ot  the  City  of  Knoxville;  You  are  hereby 
notified  that  the  undersigned,  Knoxville  Gas  Oompany,  haa  accepted  and  does 
hereby  accept  the  ordinance  passed  and  approved  by  you  on  September  8, 1908, 
granting  It  certain  rights,  privileges,  and  franchises,  as  amended  by  the 
ordinance  passed  and  approved  September  28,  1903,  and  the  terms  and  pro- 
visions of  said  original  ordinance  as  amended  aforesaid." 

The  Gas  Company  thereupon  entered  upon  the  manufacture  and 
supplying  of  gas  to  the  city  of  Knoxville  under  the  terms  and  condi- 
■  tions  of  said  ordinance  as  previously  accepted  by  it,  and  has  so  con- 
tinued from  that  time  without  complaint,  so  far  as  this  record  shows, 
until  after  the  entrance  of  the  United  States  into  the  war  with  Ger- 
many. On  the  5th  day  of  March,  1918,  the  city  of  Knoxville  pass- 
ed an  ordinance  making  it  unlawful  for  any  person,  firm,  or  ."or- 
poration  supplying  any  article  of  public  utility  within  the  corporate 
limits  of  the  city  of  Knoxville  to  any  consumer  or  patron  intentionally 
to  demand,  accept,  or  charge  any  unlawful  rate  or  charge  for  the  pub- 
lic utility  article  or  service  rendered  or  required  to  be  rendered  under 
its  contract  or  franchise  with  the  city  of  Knoxville  to  a  consumer  or 
patron. 

Upon  this  state  of  fact,  the  bill  is  filed  to  have  its  contract  with 
the  city,  made  under  the  ordinance  of  September  8,  1903,  declared 
ultra  vires  and  void,  and  to  enjoin  the  city  from  enforcing  as  against 
it  the  ordinance  of  March  5,  1918,  on  the  grounds  that  said  two  or- 
dinances are  in  violation  of  the  Fifth  and  Fourteenth  Amendments  of 
the  Constitution  of  the  United  States,  in  that  they  deprive  the  plain- 
tiff of  its  property  without  due  process  of  law  and  without  just  compen- 
sation. A  paragraph  of  section  7  of  the  ordinance  of  September  8, 
1903,  provides"  as  follows : 

"And  said  Gas  Company  shall  at  all  times  furnish  to  the  consumers  Of  gns 
within  the  limits  of  the  dty  of  Knoxville  gas  of  not  less  than  fifteen  cnndle 
power  and  shall  never  charge  for  the  same  more  than  $1.10  per  thouiiaud  cubic 


Digitized  by 


Google 


220  253  FKDBRAL  BEPOBTBB 

feet,  less  10  ceats  per  thousand  cubic  feet  Ut  paid  on  or  before  the  10th  day 
of  the  succeeding  montli." 

It  is  alleged  in  the  bill,  notwithstanding  the  Gas  Company  accepted 
the  franchise  as  provided  in  the  ordinance,  on  the  terms  and  conditions 
that  it  would  never  charge  more  for  gas  than  the  maximum  rate  named 
in  the  ordinance,  Aat  its  acceptance  of  the  franchise  in  writing  is  not 
binding  upon  it,  by  virtue  of  the  Fifth  and  Fourteenth  Amendments 
of  Constitution  of  the  United  States,  and  that  upon  a  sufficient  show- 
ing that  it  is  not  earning  a  reasonable  return  upon  its  investment,  a 
court  of  equity  has  the  power  to  relieve  it  from  its  contract  so  made, 
and  permit  it  to  charge  such  a  price  per  thousand  cubic  feet  of  gas  as 
will  afford  it  a  reasonable  net  return  on  the  investment. 

The  city  by  ordinance  said  to  the  company : 

"Ton  may  occupy  my  streets  and  alleys  for  50  years  with  your  pipes  and 
conduits  and  other  things  necessary  to  the  manufacture  and  distribution  ot 
gas,  upon  condition  that  you  will  never  charge  more  than  $1.10  per  thousand 
cubic  feet  therefor." 

The  company  replied  in  writing  that  it  accepted  the  franchise  with 
that  condition.  I  think  that  constitutes  a  contract  between  the  city  and 
the  Gas  Company.  Vicksburig  v.  Vicksburg  Water  Co.,  202  U.  S.  453, 
26  Sup.  Ct.  660,  50  L,.  Ed.  1102,  6  Ann.  Cas.  253;  Vicksburg  v.  Vicks- 
burg Waterworks  Co.,  206  U.  S.  496,  27  Sup.  Ct.  762,  51  L.  Ed.  1155 ; 
Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  1,  19  Sup.  Ct.  77, 
43  L,.  Ed.  341 ;  Cunningham  v.  City  of  Cleveland,  98  Fed.  657,  39 
C.  C.  A.  211 ;  Illinois  Trust  &  Savings  Bank  v.  Arkansas  City,  76  Fed. 
271,  22  C.  C.  A.  171,  34  U  R.  A.  518;  Omaha  Water  Co.  v.  Omaha, 
147  Fed.  1,  77  C.  C.  A.  267,  12  h.  R.  A.  (N.  S.)  736,  8  Ann.  Cas.  614. 

[2]  The  contract,  having  been  made  by  the  Gas  Company  before* 
it  acquired  the  gas  plant  in  Knoxville,  and,  indeed,  prior  to  having 
any  investment  tiiere,  was  made,  as  I  -think,  at  arm's  length  with  the 
city.  The  city  did  not  have  to  grant  to  the  Gas  Company  this  or  any 
other  franchise.  The  Gas  Company  did  not  have  to  accept  this  or 
any  other  franchise  not  to  its  liking.  It  is  not  alleged  in  the  bill  that 
the  city  was  guilty  of  deceit,  fraud,  or  duress,  or  that  the  plaintiff  was 
in  any  way  overreached  in  the  premises.  Hence  it  must  be  that  the 
Gas  Company  entered  into  the  contract  freely,  voluntarily,  and  under* 
standingly.  That  conditions  have  radically  changed  within  the  last 
year  must  be  admitted.  The  war  with  Germany  has  brought  about  a 
great  scarcity  of  labor  on  the  one  hand,  and  largely  increased  jts  cost 
on  the  other.  The  cost  of  all  material  entering  into  the  making  and 
distributing  of  gas  has  also  greatly  advanced. 

Under  such  circumstances,  has  a  court  of  equity  power  to  relieve  the 
Gas  Company  from  a  contract  it  voluntarily  and  tmderstandingly  made, 
and  permit  it  to  make  another  more  to  its  liking,  upon  the  ground  that 
subsequent  events  have  so  changed  conditions  that  the  contract  made 
by  the  plaintiff  is  no  longer  remunerative?  In  Blake  v.  Pine  Mountain 
Iron  &  Coal  Co.,  76  Fed.  624,  22  C.  C.  A.  430,  the  Circuit  Court  of 
Appeals  of  the  Sixth  Circuit  said: 

"It  Is  Just  these  hardships  which  a  court  of  equity  cannot  relieve  by  re- 
scinding coDtractfli  or  making  new  ones  by  construction,  through  the  process  of 
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baiandng  Uame  for  nonperformanoe,  and  going  Into  parol  proof  of  otber  or 
different  condlttons  than  those  erpressed  In  the  contracts  themselTes,  Intentions 
rdatlve  to  failures  not  anticipated  at  the  time  the  contracts  were  made,  or  not 
provided  fbr  by  the  terms  of  the  a^eements,  as  they  would  hare  been  If  the 
parties  had  not  been  improvident  In  neglecting  such  protection  as  was  open  to 
fbem  against  possible  fallnre  and  change  of  conditions.  The  reasonableness 
of  a  contract,  its  fairness  and  Justice,  are  to  be  determined  as  of  the  time 
when  the  parties  entered  Into  It,  and  so  of  the  Intentions  Involved  In  the  con- 
struction of  their  agrewnents,  and  none  of  these  are  to  be  Influonced  by  the 
force  of  subsequent  changes  In  events  or  drcutnstances." 

The  Blake  Case  was  cited  and  followed  by  the  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit  in  Ruggles  v.  Buckley,  158  Fed.  950,  86  C. 
C.  A.  154.  So  that  it  would  seem  to  follow  that,  unless  plaintiff  can 
bring  itself  without  that  general  rule,  a  court  of  equity  has  no  power 
to  relieve  it,  notwithstanding,  under  the  new  conditions  that  have  aris- 
en, the  contract  has  become  a  hardship  on  the  plaintiff,  and  it  cannot  be 
performed  without  loss. 

[3]  It  is  insisted,  however,  that  the  city  had  no  power  to  incorpo- 
rate into  the  ordinance  a  maximum  price  which  the  company  should 
chai^  for  gas,  because  the  power  to  do  so  had  not  been  delegated  to  it 
hy  t^  state.  Upon  this  assumption  it  is  argued  that  the  contract  made 
b  unenforceable  and  void  as  to  the  plaintiff.  By  Acts  of  Tennessee 
1887,  c.  176,  the  General  Assembly  amended  Acts  of  1875,  c.  142,  and 
also  the  charters  of  gas  companies  incorporated  under  the  latter  act,  by 
providing,  immediately  following  the  clause  permitting  the  use  of 
municipal  streets,  the  following: 

"And  provided  farther,  that  no  one  of  the  streets  or  alleys  of  said  dty  shall 
be  entered  upon  or  used  by  said  company  for  laying  pipes,  conductors,  or 
otherwise,  until  the  consent  of  the  mimidpal  authorities  shall  have  been  first 
obtained,  and  an  ordinance  shall  have  been  passed  prescribing  the  terms  on 
whidi  tbe  same  may  be  done."    Shannon's  Code  of  Tennessee  1896,  {  2206. 

The  plaintiff  was  incorporated  six  years  subsequent  to  the  passage  of 
the  act  of  1887,  and  is  subject  to  the  provisions  of  that  act.  In  the  case 
of  City  of  Knoxville  v.  Africa,  77  Fed.  507,  23  C.  C.  A.  258,  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  had  under  consideration  section 
1921  of  Milliken  &  Vertrees'  Code  of  Tennessee,  a  provision  relating  to 
street  railways  similar  in  terms  to  the  provisions,  supra,  relating 
to  gas  companies,  as  follows : 

"No  one  of  the  streets  of  said  dty  shall  be  used  by  said  company,  nor 
shall  any  rails  be  laid  down,  until  tbe  consent  of  the  dty  authorities  has  been 
first  obtained,  and  an  ordinance  shall  have  been  passed,  prescribing  the  terms 
upon  which  the  same  may  be  done." 

In  discussing  this  provision,  Judge  Lurton,  speaking  for  the  court, 
said,  among  o&er  things : 

"As  we  have  already  seen,  the  power  to  grant  a  right  of  way  upon  the 
public  streets  resides  primarily  In  the  Legislature  of  tbe  state.  This  power 
may  be,  and  Is,  by  provision  of  the  street  railroad  law,  delegated  to  the 
munidpal  government  of  the  city  In  which  the  proposed  railroad  Is  to  bs 
(^lerated.  This  delegated  authority  Is  a  trust,  to  be  exerdsed  for  tbe  public 
beaeflt  by  ordlnanoe  duly  passed,  and  subject  to  the  limitations  and  for  the 
purposes  intended  by  the  statute.  What  is  the  extent  of  the  power  Intrusted 
to  tb»  dty  government}    Tbe  answw  Is  plain.    'It  is  to  consent'  to  the  occu- 
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'  patlon  of  BQch  of  tbe  streets  of  ths  city  betweea  the  termini  nanad  In  tlie 
charter,  and  within  the  general  route  designated  therein,  as  shall  be  deemed 
In  the  Interest  of  the  public.  *  *  *  The  power  to  'consent,'  and  tne 
power  to  prescribe  the  'terms'  upon  which  it  will  consent,  Implies  the  power  to 
refuse  consent,  or  to  consult  only  upon  tierms  and  conditions  deemed  wise" — 
citing  authorities. 

While  the  Africa  Case  related  to  street  railway  franchises,  I  think 
by  analogy  it  applied  with  full  force  to  the  act  of  1887,  supra,  re- 
lating to  gas  companies.  In  McQuillin,  Municipal  Corporations,  § 
1644,  it  is  said,  if  the  consent  of  the  municipality  is  necessary  to 
the  use  of  streets  by  a  public  service  company,  the  municipality,  up- 
on granting  the  right  to  use  the  streets,  may  impose  conditions  on 
the  company  which  would  be  binding  on  the  company  if  it  accepts 
the  right  to  use  the  streets.  In  Boerth  v.  Detroit  City  Gas  Co.,  152 
Mich.  654,  116  N.  W.  628,  18  L.  R.  A.  (N.  S.)  1197,  the  court  said: 

"Where  a  gas  company  Is  given  the  right  to  occupy  dty  streets  only  .with 
the  consent  of  the  municipality,  the  city  is  under  no 'jpompulslon  to  grant 
exicii  right,  and  as  to  the  price  thereof  may  Impose  such  restrictions  as  to 
rates  as  it  sees  fit" 

The  ordinance  under  consideration  having  been  duly  enacted  un- 
der statutory  authority,  and  the  terms  and  conditions  tiiereof  having 
been  voluntarily  and  understandingly  accepted  by  the  Gas  Company 
in  writing,  constitutes  a  contract  from  which  the  plaintiff  cannot 
be  relieved  without  the  consent  of  the  city.  Cleveland  v.  City  Ry. 
Co.,  194  U.  S.  517,  24  Sup.  Ct.  756,  48  L.  Ed.  1102;  Cleveland  v. 
Cleveland  Elec.  Ry.  Co.,  194  U.  S.  538,  24  Sup.  Ct.  764,  48  U  Ed. 
1109;  Detroit  v.  Detroit  Citizens'  Ry.  Co.,  184  U.  S.  368,  22  Sup. 
Ct.  410,  46  L.  Ed.  592. 

Per  contra.  Home  Telephone  Co.  v.  Los  Angeles,  211  U.  S.  270, 
29  Sup.  Ct.  50,  53  L.  Ed.  176,  is  cited  and  relied  on  by  the  plain- 
tiff. I  think  that  case  is  clearly  distinguished  from  the  instant 
case.  There  it  is  held  that  a  municipality  may  not  enter  into  a  con- 
tract fixing  unalterably  during  the  term  of  franchise  the  charges 
for  telephone  service,  and  thus  disable  itself  from  exercising  the 
power  of  regulation,  under  a  charter  authority  to  regulate  telephone 
services,  and  to  fix  and  determine  the  charges  therefor,  in  the  ab- 
sence of  clear  and  aifirmative  legislative  expression  granting  such 
power,  or  from  which  such  power  may  be  necessarily  implied.  That 
is  not  the  question  before  the  court.  The  clause  of  the  contract  un- 
der consideration  undertakes  to  bind  the  Gas  Company  to  only  one 
thing,  to  wit,  that  the  Gas.  Company  during  the  life  of  the  fr^chise 
will  never  charge  for  gas -more  than  the  rate  named.  The  city  has  not 
undertaken  to  nor  has  it  contracted  away  its  charter  right  of  "pre- 
scribing the  terms"  on  which  the  Gas  Company  may  occupy  its  streets. 
It  may  yet  permit  the  Gas  Company  to  increase  or  under  proper  show- 
ing require  it  to  decrease  charges  for  its  service.  In  the  Telephone 
•Case,  supra,  Mr.  Justice  Moody  said : 

"It  is  obvious  that  no  case,  unless  it  is  identical  in  its  facts,  can  serve  as  a 
controlling  precedent  for  another,  for  differences,  slight  in  themselves  may 
throngh  their  relation  with  other  facts  turn  the  balance  one  way  or  tlia 
other." 
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Other  cases  cited  and  relied  on  by  the  plaintiff  in  support  of  its 
contention  are  not  in  point,  as  I  think,  and  for  that  reason  it  is  un- 
necessary to  comment  on  them. 

It  is  further  insisted  that  the  ordinance  is  not  binding  on  the  city, 
and  hence  could  not  be  on  the  Gas  Company,  since  the  present  or 
any  succeeding  law-making  power  of  the  city  may  change  or  repeal 
the  ordinance  outright.    In  other  words,  the  contract  made  by  vir- 
tue of  the  ordinance  is  unilateral,  and  hence  voidable  by  either  par- 
vy.    This  contention  I  think  is  met  and  refuted  in  Omaha  Water 
Co.  V.  City  of  Omaha,  147  Fed.  1,  77  C.  C.  A.  267,  12  L.  R.  A.  (N. 
S.)  736,  8  Ann.  Cas.  614,  where  it  is  pointed  out  that  municipal  cor- 
porations have  two  classes  of  powers,  the  one  governmental,  in  the 
exercise  of  which  their  officers  may  not  bind  the  municipalities  be- 
yond their  terms  of  office;   the  other  business  or  proprietary,  in  the 
exercise  of  which  they  are  governed  by  the  rules  as  individuals  or 
private  corporaticms.     The  contract  here  is  ordinancial  in  form,  in 
the  making  of  which  I  think  the  city  officials  were  in  the  exercise  of 
their  business  or  proprietary  functions.    Under  Knoxville  Water  Co. 
V.  Knoxville,  189  U.  S.  434,  23  Sup.  Ct.  531,  47  h.  Ed.  887,  it  may 
be,  if  it  appeared  that  by  charging  the  maximum  rate  the  Gas  Com- 
pany was  realizing  more  than  a  reasonable  return,  the  city  might  re- 
quire the  Gas  Company  to  charge  less  than  the  maximum  rate  named 
in  the  ordinance,  since  the  contract  only  provides  that  the  Gas  Company 
shall  never  charge  more  than  the  rate  named,  and  does  not  provide 
that  it  may  not  be  required  to  charge  less  if  the  lesser  rate  appeared  to 
be  reasonable.    That  case  is  not  authority  for  the  insistence  that  the 
Gas  Company,  without  the  consent  of  the  city,  may  charge  more  than 
the  maximum  rate,  for  which  it  contracted  to  furnish  its  patrons  with 
gas. 

[4]  Section  2209,  Shannon's  Code  of  Tennessee  (^1896),  provides 
that  gas  companies  shall  have  the  privilege  of  erecting,  establishing 
and  constructing  gasworks,  and  manufacturing  and  furnishing  gas 
in  towns,  cities,  and  villages  by  means  of  public  worics ;  the  gas  com- 
panies being  authorized  to  charge  a  reasonable  price  for  gas  not 
higher  than  the  price  allowed  by  existing  charters  to  gas  companies 
heretofore  chartered  in  this  state,  provided  that  said  companies  shall 
never  charge  more  than  one  cent  for  every  cubic  foot  of  gas  used, 
etc.  Chapter  142,  Acts  of  Tennessee  of  1875,  as  amended  by  chap- 
ter 176  of  the  Acts  of  Tennessee  of  1887. 

This  section  is  made  a  basis  for  the  argument  that  under  its  char- 
ter the  gas  company  has  a  right  to  charge  one  cent  for  every  cubic 
foot  of  gas,  if  it  appeared  such  charge  was  reasonable.  This  prob- 
ably would  be  true,  but  for  the  provision  of  section  2208  of  Shan- 
non's Code,  which  provides  that  the  streets  and  alleys  shall  not  be 
entered  or  used  by  a  .gas  company  for  laying  pipes,  conductors,  or 
otherwise,  until  consent  of  the  municipal  authorities  shall  have  been 
obtained,  and  an  ordinance  shall  have  been  passed  prescribing  the 
terms  under  which  the  same  may  be  done.  Under  this  section  the 
dty  of  Knoxville  by  ordinance  prescribed,  as  one  of  the  terms  on 
which  the  Gas  Company  might  use  its  streets  and  alleys,  that  it 
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would  never  charge  more  than  $1.10  per  1,000  cubic  feet  for  gas. 
The  Gas  Company  accepted  this  franchise,  with  this  limitation,  and  by 
so  doing  it  would  seem  to  have  waived  whatever  rights  it  might  other- 
wise have  had  under  section  2209,  supra,  and  thus  during  the  life  of  the 
present  contract  cut  itself  off  from  the  benefit  of  any  rights  it  may 
otherwise  have  had  under  said  section. 

My  conclusions  are:  (1)  The  ordinances  of  which  complaint  is 
made  are  neither  violations  of  the  Constitution  of  the  United  States 
or  of  the  state  of  Tennessee.  (2)  The  municipaUty  of  Knoxville, 
in  passing  them,  was  acting  within  its  delegated  powers.  (3)  The 
ordinance  of  September  8,  1903,  as  amended  by  ordinance  of  Sep- 
tember 28,  1903,  conditionally  granting  to  the  Gas  Company  a  fran- 
chise on  certain  terms,  when  accepted  by  the  Gas  Company  in  writ- 
ing, constituted  a  valid  contract  between  the  city  and  Gas  Company. 
(4)  In  the  absence  of  a  showing  of  deceit,  fraud,  duress,  or  that 
plaintiff  was  overreached  in  the  premises,  a  court  of  equity  has 
no  power  to  grant  the  relief  sought  by  the  bill. 

The  parties  may,  if  they  be  so  advised,  treat  this  as  a  final  hold- 
ing on  the  law  questions  presented,  and  enter  a  final  decree  dismiss- 
ing the  bill,  with  costs;  or,  if  they,  be  so  advised,  they  may  treat 
this  merely  as  a  denial  of  the  implication  for  restraining  order,  and 
refer  the  case  to  a  master,  to  take  proof  and  report  upon  such  is- 
sues of  fact  as  counsel  may  deem  necessary  in  relation  to  the  capital 
invested  in  the  enterprise,  its  running  expenses,  the  amount  of  its 
earnings  annually,  and  the  net  earnings  of  the  company,  if  any,  and 
any  other  issues  of  fact  that  appear  material — ^the  special  master 
to  be  agreed  upon  by  counsel,  or,  faihng  in  this,  the  court  will  ap- 
point one. 

JOHN  E.  McCALL,  Judge  of  the  United  States  District  Court, 
Western  District  of  Tennessee,  sat  herein  by  designation  for  the 
judge  of  the  United  States  District  Court,  Eastern  District  of  Ten- 
nessee. 


UNITED  STATES  v.  McHTJGH  et  aL 
(IMstrict  Coatt,  W.  D.  Washington,  N.  J>.    November  23,  1917.) 

No.  3780. 

1.  CoNSPiBAOT  €=>23 — Offense — Natdee  of. 

A  conspiracy  may  be  defined  as  a  combination  of  two  or  more  persons 
by  concerted  action  to  do  an  unlawful  thing,  or  to  do  a  lawful  thing  In 
an  unlawful  manner,  and  while  the  gravamen  of  the  offense  Is  the  con- 
spiracy, some  overt  act  by  one  or  more  of  the  conspirators  Is  necessary. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Mist  and 
Second  Series,  Conspiracy.] 

2.  Conspiracy  €=347 — Selectivb  Sebtice  Act — Pboof. 

In  a  prosecution  for  conspiracy  to  violate  Selective  Service  Act  May  18, 
1917,  the  common  design  is  the  essence  of  the  charge,  and  proof  that 
the  alleged  conspirators  knowingly  worked  together  for  a  common  illegal 
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poipoas  will  establish  a  conspiracy;   It  not  being  necessary  to  show  a 
formal  explicit  agreement  or  undertaking. 

S.  Akmt  ard  Navt  ^=>20 — Selectivb  Sebtice  Act — Ezejiptions. 

Under  the  Selective  Service  Act  and  regulations  making  all  male  citi- 
zens of  certain  ages  liable  to  military  duty,  r^stranta  baring  dQ>endent 
Iiarents  may  be  exempted. 

4.  Aurr  and  Navt  «s>20 — Sklbctitk  SxRVtCE  Act — "Depemdbht." 

A  "dependent"  is  a  perstm  who  is  not  self-sustaining  and  relies  on 
another  for  support,  and  under  the  Selective  Service  Act  and  regulations, 
providing  for  exemptions  to  registrants  having  dependent  parents  the 
exemption  should  not  be  granted  tf  the  parent  is  able  to  maintain  himself, 
either  from  property  which  he  owns,(»  from  his  labor. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Dependent.] 

5.  CsnasAL,  Law  «=>SS1 — ^Evideitok — Appeabanob  ot  DERNDAifT. 

In  a  prosecnti(»i  fOr  conspiracy  to  violate  Selective  Service  Act,  by  false* 
ly  clnlmlng  exemptl<»i  on  the  ground  that  registrant's  father  was  depend- 
Mit  <m  blm  for  su]K>ort,  the  jury  could  determine  the  physical  condition 
of  the  father  from  their  observation  of  him  while  on  the  stand,  etc.,  and 
bis  physical  Infirmities  need  not  be  established  by  medical  expert  tesU- 
mcny. 

6l  Cruiucai,  LlIW  «=»369(1) — ^TwAir— Otheb  Offenses. 

In  a  prosecutian  for  conspiracy  to  violate  the  Selective  Service  Act, 
where  it  was  asserted  that  a  registrant  and  his  father  falsely  represent- 
ed that  the  father  was  dependent  on  the  registrant,  the  Jury  cannot  con- 
sider whether  the  father  was  guilty  of  mlsappIicatlMi  of  funds  in  his 
possession  whldi  he  dalmed  did  not  belong  to  him,  but  were  trust  funds. 

T.  CamisAL  Law  €=»561(1) — "Reabonabi*  Doubt." 

A  "reasonable  doubt"  Is  such  a  doubt  as  would  make  a  man  of  ordinary 
I»nideDce  and  sensibility  and-  decision.  In  determining  an  issue  of  like 
concern  to  himself,  pause  or  hesitate  in  arriving  at  his  conclusion ;  and 
that  Is  the  criterion  for  the  jury  In  a  criminal  prosecution. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Seasonable  Doubt] 

John  Edward  McHugh,  James  A.  McHugh,  and  James  Gordon 
were  indicted  for  conspiracy  to  commit  an  offense  against  the  United 
States  by  violating  the  Selective  Service  Act  of  May  18,  1917.  Ver- 
dict directed  for  the  last-named  defendant,  and  the  case  against  the 
other  defendants  submitted  to  the  jury. 

Clay  Allen,  U.  S.  Atty.,  and  Ben  h.  Moore,  Asst.  U.  S.  Atty.,  both  of 
Seattle,  Wash. 

Beeler  &  Sullivan  and  Winter  S.  Martin,  all  of  Seattle,  Wash.,  for 
defendants. 

NETERER,  District  Judge.  The  issue  in  this  case  is  raised  by  the 
indictment  which  has  been  returned  by  the  grand  jury,  to  which  each 
of  the  defendants  have  entered  a  plea  of  not  guilty,  and  that  places 
in  issue  every  material  allegation  in  the  several  counts  of  the  indict- 
ment. While  the  indictment  has  two  counts,  it  in  fact  charges'  only 
one  ofifense.  It  is  a  different  statement  of  the  same  charge  against 
flic  defendants,  and  it  will  be  considered  only  as  one  count;    and 
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when  I  refer  to  the  indictment,  or  to  any  count  in  the  indictment,  it 
will  simply  be  to  the  one  oflFense.  Count  2  completely  states  the 
charge  witii  the  reference  therein  made  to  count  1. 

It  is  charged  that  the  defendants  did  unlawfully  and  feloniously 
combine,,  conspire,  confederate,  and  agree  together,  and  one  with  the 
other,  to  commit  an  offense  against  the  United  States ;  that  is,  to  vi- 
olate the  act  of  Congress  approved  May  18,  1917  (40  Stat  76,  c. 
1 5)  entitled  "An  act  to  authorize  the  President  to  increase  temporarily 
the  military  establishment  of  the  United  States,"  and  the  regulations 
prescribed  by  the  President,  the.object  and  purpose  of  the  conspiracy 
being  to  obtain  the  discharge  of  John  Edward  McHugh  from  the 
Selective  Service  Act  upon  false,  fraudulent,  and  fictitious  grounds, 
and  to  which  the  said  John  Edward  McHugh  was  not  lawfully  en- 
titled ;  that  each  of  the  defendants  knew  that  the  said  John  Edward 
McHugh  was  at  that  time  not  entitled,  and  would  not  thereafter  be 
entitled,  to  such  exemption  from  the  said  act  and  regulations,  it  be- 
ing the  intent  and  purpose  of  the  defendants  to  make  and  file  a  false, 
fraudulent,  and  fictitious  claim  for  exemption  from  said  act  and  the 
regulations  made  by  the  President,  by  asserting  that  he  is  the  son  oF 
an  aged  and  infirm  father,  dependent  for  support  upon  the  labor  of 
the  said  John  Edward  McHugh,  and  each  and  all  defendants,  knowing 
the  said  assertion  and  claim  to  be  false,  made  certificates  and  affi- 
davits in  support  of  such  claim,  and  that  said  affidavits  and  claim 
were  false,  as  fully  set  out  in  the  indictment,  and  then  states  the 
doing  of  certain  overt  acts  to  carry  out  the  objects  of  the  conspiracy 
as  set  out.  In  the  indictment,  likewise,  is  set  out  the  charge  that 
the  statements  with  relation  to  the  income  were  false,  and  known  to 
be  false  by  the  defendants. 

[1,  2]  A  conspiracy  may  be  defined  as  a  combination  of  two  or 
more  persons  by  concerted  action  to  do  an  unlawful  thing,  or  to  do 
a  lawful  thing  in  an  unlawful  manner.  The  gravamen  of  the  of- 
fense charged  is  conspiracy,  but  some  overt  act  in  furtherance  of 
the  conspiracy  must  be  done  by  some  one  of  the  conspirators  in  or- 
der to  give  life  to  the  conspiraq^.  To  make  the  statute  clearer,  if 
possible,  I  will  call  your  attention  to  its  three  essential  elements: 
First,  the  act  of  conspiring  together  of  two  or  more  persons;  sec- 
ond, to  commit  the  offense  charged  in  the  indictment,  which  is  a 
violation  of  the  Selective  Service  Act,  as  charged ;  and,  third,  the 
doing  of  what  is  termed  as  an  overt  act,  or  the  element  of  one  or 
more  of  such  parties  doing  one  or  more  acts  to  effectuate  the  ob- 
ject of  ihe  conspiracy. 
I  The  common  design  is  the  essence  of  the  charge,  and,  while  it  is 
not  necessary,  to  establish  a  conspiracy,  to  prove  that  two  or  more 
persons  met  together  and  entered  into  a  formal  and  explicit  agree- 
ment or  understanding,  or  that  they  should  directly  or  by  words  or 
in  writing  state  what  the  unlawful  scheme  was  to  be,  or  the  general 
understanding  or  detail  of  the  plan  or  means  by  which  an  unlawful 
combination  was  to  be  made  effective,  if  they  knowingly  work  to- 
gether for  a  common  purpose,  and  that  purpose  is  the  illegal  act 
charged  as  their  object,  and  if  the  acts  of  the  parties  so  dovetail  and 
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fit  together  that  the  condusion  is  inevitable  that  there  was  an  under-  jl 
staQ<Ung  between  them  as  to  the  thing  to  be  done,  as  charged,  it 
would  establish  a  conspiracy.  In  other  words,  where  an  unlawful.  || 
object  is  sought  to  be  effectuated,  and  two  or  more  persons,  actuated 
by  a  common  purpose  of  accomplishing  that  object,  work  together  ui 
any  way  in  furtherance  of  the  unlawful  scheme,  every  such  person  is 
a  party  to  the  conspiracy,  no  matter  what  part  he  may  take  in  car- 
rying out  the  general  plan ;  and  where  several  persons  are  proven  to 
have  com^bined  together  for  the  same  illegal  purpose,  any  apt  done 
by  one  of  the  parties  in  furtherance  of  the  original  concerted  plan, 
and  with  reference  to  the  common-  object,  is,  in  contemplaticm  of 
the  law,  the  act  of  the  whole  party,  and  any  statement  or  declara- 
tion made  by  one  of  the  parties  during  the  pendency  of  the  illegal 
enterprise  is  not  only  evidence  against  himself,  but  is  evidence  against 
the  other  parties,  who,  when  the  combination  is  proven,  are  as  much 
responsible  for  such  declaraticm,  and  acts  to  which  they  relate,  as  if 
made  or  committed  by  themselves. 

In  this  case  evidence  was  received  of  a  statement  claimed  to  have 
been  made  by  the  defendant  James  A.  McHugh,  the  father,  in  the 
absence  of  the  other  defendants,  Jc^n  Edward  McHugh  and  Gordon. 
So  far  as  Mr.  Gordon  is  concerned  in  this  case,  the  action  will  be  dis- 
missed. In  other  words,  you  will  be  directed  to  return  a  verdict  of 
not  guilty  as  to  him.  There  is  n^  evidence  before  the  court  that 
would  justify  the  court  in  submitting  to  you  the  claim  of  the  govern- 
ment, charging  him  with  being  a  party  to  the  conspiracy  in  this 
case,  if  one  did  exist.  This  statement  of  the  defendant  James  A. 
McHugh  cannot  be  received  against  John  Edward  McHugh,  unless 
it  is  established  by  the  evidence  that  the  consjMracy  was  entered  into. 
[3]  You  are  instructed  that,  under  the  Selective  Service  Act  re- 
ferred to,  all  male  citizens  of  the  United  States,  and  other*,  enumerat- 
ed, and  which  is  not  material  here,  are  liable  to  military  duty;  and 
the  law  provides  the  manner  of  selecting  the  persons  within  military 
ages  for  services  in  the  National  Army.  It  also  provides  that  certain 
men  who  are  eligible  may  be  exempted  from  military  duty  under 
certain  conditions,  and  that  a  person  selected  may  at  the  time  of  regis- 
tration, or  later,  when  actually  called,  make  his  claim  for  exemption, 
and,  if  he  comes  within  the  class  of  persons  provided,  it  may  foe 
granted.  One  of  the  classes  exempted  are  those  who  have  persons 
designated  by  the  act  dependent  upon  them  for  support.  It  is  suf- 
ficient for  the  purpose  of  this  case  to  say  that  a  man  having  a  father 
or  mother  dependent  upon  him  for  support  may  be  exempt.  In  this 
case  it  is  charged  that  the  defendants  conspired,  as  I  have  already 
stated,  to  have  John  Edward  McHugh  make  a  false  claim  for  eK- 
emption,  asserting  that  his  father  is  dependent  upon  him  for  sub- 
port,  and  that  this  claim  was  supported  by  affidavits  made  by  the 
defendants  James  A.  McHugh  and  James  Gordon  which  have  been 
filed  in  this  case. 

The  government  contends  that  the  claim  made  by  the  defendant 
John  Edward  McHugh  was  false,  that  the  defendants  knew  it  wa? 
false,  and  that  it  was  the  intent  and  purpose  of  the  defendants  to 
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evade  the  law  in  tfie  manner  charged;  while  the  defendants  con- 
tend that  the  claims  made  by  John  Edward  McHugh  were  true,  or 
at  any  rate  they  believed  them  to  be  true,  and  they  acted  honestly 
with  relation  to  the  claim  made.  The  issue  before  you  is  not  com- 
plicated. It  is  simply  to  determine  whether  the  defendants  did  con- 
spire as  charged  in  this  indictment,  and  did  the  acts  which  it  is 
charged,  or  some  of  the  acts  charged  in  the  indictment  as  having  been 
performed  by  them.  The  claims  made  by  the  defendants  for  ex- 
emption might  be  untrue,  and  yet  the  defendants  might  not  be  guilty 
of  the  crime  charged.  It  is  also  contended  on  the  part  of  the  de- 
fendants that,  if  the  statements  made  by  the  defendants,  were  under- 
statements of  income  or  overstatements  of  the  physical  condition 
of  James  A.  McHugh,  the  father,  these  statements  were  merely  er- 
rors of  judgment,  and  were  made  from  honest  motives,  and  not  pur- 
posely or  intentionally  to  mislead  the  officers  of  the  government, 
whose  duty,  under  the  Selective  Service  Act  and  the  rules  promulgat- 
ed for  carr3ring  it  out,  it  was  to  determine  between  these  conditions. 
You  have  the  story  from  both  sides  and  you  must  determine  where 
the  truth  in  the  case  lies,  and  what  the  fact  therefore,  is. 

You  are  instructed  that  intent  is  an  element  of  the  offense  charged, 
and  it  must  be  established  by  the  same  degree  of  proof  as  any 
of  the  other  elements  that  enter  into  the  completed  oflfense.  It  is 
psychologically  impossible  to  enter  into  a  man's  mind  and  determine 
by  testimony  what  the  actual  intent  was.  So  that  you  must  con- 
clude with  relation  to  the  element  of  intent  from  the  facts  disclosed 
by  the  evidence  in  this  case,  taking  into  consideration  the  conduct  of 
the  parties  with  relation  to  the  matter  charged,  and  every  circumstance 
which  bears  upon  the  issue,  bearing  in  mind  that  a  man  intends  the 
natural  consequences  of  his  act  intentionally  or  knowingly  done; 
and  when  you  have  considered  all  of  the  acts  of  the  parties,  their 
relation  to  each  other,  the  object  to  be  attained,  the  things  that  were 
done,  the  circumstances  under  which  they  moved,  and  the  motives 
that  prompted  the  various  acts  so  far  as  disclosed  from  the  evidence, 
from  all  these  you  will  determine  what  the  intention  of  the  parties 
really  was. 

[4,  6]  You  are  instructed  that  a  dependent  is  one  who  is  sus- 
tained by  another ;  one  who  relies  upon  another  for  support ;  a 
person  who  is  not  self-sustaining.  In  order  for  the  defendant  James 
A.  McHugh  to  be  dependent  for  support  upon  the  defendant  John 
Edward  McHugh,  every  other  source  of  support  or  sustenance  would 
have  to  be  eliminated.  If  the  defendant  James  A.  McHugh  had 
money  or  means  from  which  he  could  get  support,  or  had  property 
which  could  be  converted  into  means  of  support,  then  he  would  not 
be  dependent,  or  if  the  defendant  James  A.  McHugh  was  able  to 
suppwrt  himself  by  physical  labor,  irrespective  of  means  or  money. 
Suppose  he  had  no  lands  and  no  money ;  is  he  physically  in  such  a 
condition  that  he  could  support  himself  and  family,  together  with 
the  help  of  other  members  of  the  family,  without  John  Edward  Mc- 
Hugh's  support — such  members  of  the  family  as  the  testimony  dis- 
closes? 
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The  exemption  provision  made  in  this  statute  is  for  the  purpose  of 
not  depriving  an  indigent  person  of  means  of  support,  not  the  par- 
ticular means  of  any  person;  and  in  considering  tiie  dependency  of 
the  defendant  James  A.  McHugh  you  will  take  into  consideration  all 
the  testimony  which  has  been  offered  and  admitted  with  relation  fo  his 
status  and  what  he  owns.    The  government's  witnesses  have  testified 
that  he  owns  several  different  tracts  of  land — ^you  will  bear  in  mind 
what  the  testimony  was — ^and  have  placed  values  upon  the  respective 
tracts.     Those  values  you  will  recall  from  the  evidence.     It  is  also 
admitted  in  evidence  that  the  defendant  James  A.  McHugh  owns  28 
cows,  4  horses,  and  some  farming  implements  and  utensils;  the  val- 
ue, I  believe,  admitted  to  be  $2,460,  or  in  excess  of  $2,400.    The 
amount  you  will  take  from  the  admission  that  was  made  or  from  the 
evidence.    The  defendant  James  A.  McHugh  admits  that  he  has  on  de- 
posit money  amounting  to  something  over  $7,000,  I  believe.    You  will 
remember  what  the  testimony  discloses.    But  he  states  that  this  is  all 
held  by  him  in  trust— $7,000  in  trust  for  his  little  boy  Peter,  $300  as 
guardian  for  one  party,  and  $600,  I  believe,  as  guardian  for  another 
party.    He  says  he  is  entitled  to  receive  the  income  from  the  $7,000; 
but,  of  course,  he  is  not  entitled  to  receive  any  income  from  any  trust 
funds  held  by  him  as  guardian.    Now,  if  you  believe,  or  if  it  raises 
a  reasonable  doubt  in  your  minds,  as  to  whether  he  holds  this  money  in 
trust,  then  you  cannot  consider  the  amount  held  in  trust  in  arriving  at 
his  means  of  support.    You  can  only  consider  the  income  upon  the 
$7,000,  whatever  that  may  be,  as  disclosed  by  the  evidence.    In  de- 
termining whether  these  funds  are  trust  funds,  you  will  take  into  cbn- 
.  sideration  all  the  evidence  which  has  been  received,  and  weigh  that 
evidence  by  the  same  rule  that  you  will  weigh  the  other  testimony 
in  the  case,. and  to  which  I  will  refer  later  in  these  instructions. 

[8]  You  are  instructed  further,  with  reference  to  the  trust  funds 
referred  to,  that  the  defendant  James  A.  McHugh  is  not  on  trial  for 
the  misuse  or  misapplication  of  trust  funds  in  this  case.  Such  liabil- 
ity would  only  arise  and  could  only  be  presented  in  a  state  court,  and 
after  demand  had  been  made  for  the  money;  and  you  will  not  con- 
sider this  matter  of  trust  funds  in  any  relation  of  accounting,  or  as 
a  matter  of  default  in  the  performance  of  duty  as  a  guardian  of  pub- 
lic funds,  as  stated,  and  you  will  only  consider  the  trust  funds  mat- 
ter with  relation  to  the  matters  bearing  upon  the  income. 

You  are  further  instructed  that,  as  to  the  income  from  the  lands, 
cows,  and  horses  which  he  owns,  you  must  determine  from  the  evi- 
dence ;  but  you  are  instructed  that  the  law  does  not  contemplate  that 
a  man  can  hold  property  which  he  does  not  use  himself,  and  the  value 
of  which  can  be  utilized  for  the  support  of  himself  and  family,  and 
not  use  it  for  that  purpose,  and  claim  that  he  is  dependent.  Before  the 
defendant  James  A.  McHugh  can  be  dependent  for  support  upon  John 
Edward  McHugh,  he  must  exhaust  his  own  resources.  By  that  I  mean 
his  property  in  excess  of  what  he  needs  to  properly  house  his  family, 
and  such  as  his  family  can  cultivate  for  their  own  use  and  for  the  pur- 
pose of  pasturing  such  cows  as  may  give  milk  for  his  family  and  sup- 
ply the  family  with  butter  for  their  home  consumption.    He  cannot 
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operate  a  dairy  ranch  at  a  loss,  and  claim  the  son's  labor  as  exempt  to 
pay  the  expenses  of  such  ranch,  or  for  his  support,  when  he  has  other 
property  of  value  which  can  be  utilized  for  his  support. 

Much  evidence  has  been  received  and  comment  made  with  relation 
to  income  for  the  year  previous  to  the  time  of  the  charge  made.  That 
was  permitted  to  go  before  you,  so  that  you  would  have  all  of  the  facts 
and  circumstances  before  you.  If  you  find  that  the  defendant  James 
A.  McHugh  was  dependent  upon  John  Edward  McHugh  for  support, 
and  believe  or  have  any  reasonable  doubt  as  to  whether  this  statement 
was  made  ignorantly  as  to  income,  even  though  you  believe  it  was 
wrong,  then,  of  course,  the  defendants  would  not  be  guilty  upon  that 
charge. 

Evidence  was  likewise  received  upon  the  physical  infirmities  of  the 
defendant  James  A.  McHugh,  and  that  condition  is  a  fact  to  be  es- 
tablished by  the  evidence  in  the  case,  and  need  not  be  established  by 
medical  expert  or  physician  testimony,  where  the  facts  presented  to 
the  jury  are  convincing  or  sufficient  to  raise  a  reasonable  doubt  in  the 
minds  of  the  jury;  but  when  the  defendant  bad  consulted  a  doctor 
with  relation  to  the  illness  complained  of,  and  has  not  consulted  him 
for  six  years,  the  jury  must  consider  such  fact  in  connection  with  all 
the  evidence  bearing  upon  the  matter  of  physical  infirmity.  The  jury 
also  has  the  right  to  take  into  consideration  their  observation  of  the 
defendant  before  the  jury — ^his  appearance — and  consider  that  with 
his  testimony,  and  all  other  testimony  presented,  and  conclude  with 
relation  to  his  physical  infirmity.  Upon  this  phase  of  the  case  you 
are  instructed,  however,  that  if  you  are  convinced  by  the  evidence  that 
the  defendant  is  not  dependent,  and  that  he  has  means  of  sujq)ort  of 
his  own,  then  his  infirmities  would  not  be  material. 

You  are  further  instructed  that  evidence  has  been  presented  in  this 
case  of  reputation  as  to  truth  and  veracity  in  the  community  in  which 
he  resides,  and  likewise  as  to  being  a  law-abiding  citizen.  You  are 
instructed  that  such  evidence  is  competent*  in  a  criminal  case.  It  is 
the  only  instance  where  hearsay  testimony  can  be  received.  Character 
or  reputation  testimony  is  necessarily  hearsay.  .  It  is  testimony  as  to 
what  the  people — the  man's  neighbors  or  the  people  residing  in  the 
community  where  he  lives — think  about  him  or  say  about  him  with 
relation  to  his  truthfulness  or  with  relation  to  his  being  law-abiding ; 
and  it  is  based  upon  the  presumption  that,  when  a  man  has  lived  in 
a  community  a  long  time  and  has  earned  a  reputation,  he  is  entitled 
to  it,  and  that  what  his  neighbors,  what  people  in  the  community,  say 
about  him,  should  be  considered  by  the  jury.  You  will  give  consid- 
eration to  this  testimony  that  was  presented,  for  it  was  presented  on 
both  sides.  Now,  this  evidence  is  only  valuable  when  the  witnesses  dis- 
close to  you  that  they  have  a  basis  upon  which  to  base  their  conclusion ; 
and  you  will  approach  that  testimony  from  that  viewpoint,  and  give 
the  weight  to  those  witnesses  who  you  believe  are  the  better  qualified 
to  testify  with  relation  to  reputation  for  truth  and  veracity  and  for 
being  law-abiding.  You  will  weigh  that  testimony  by  the  same  rule 
as  you  will  all  of  the  other  evidence  in  the  case. 

You  will  try  this  case  fairly  and  impartially,  bearing  in  mind  that 
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you  are  the  sole  judges  of  the  facts.  The  responsibility  of  finding  what 
the  fact  in  this  case  is  rests  solely  upon  you,  and  you  will  appreciate 
that  the  United  States  does  not  want  an  innocent  man  convicted,  nor 
does  it  want  a  guilty  man  to  escape  after  he  has  been  proven  guilty 
beyond  a  reasonable  doubt.  The  issue  in  this  case  is  of  great  importance 
to  the  government  and  to  the  defendants,  tht  government  can  only 
be  maintained  by  the  enforcement  of  law.  You,  as  jurors,  are  not 
concerned  with  the  policy  of  the  law.  You  are  simply  concerned  with 
the  facts  in  this  case  as  applicable  to  the  law  which  has  been  passed  by 
Congress.  You  may  personally  believe  the  law  to  be  bad,  and  one 
which  should  he  repealed ;  but  that  is  not  a  matter  of  your  concern,  nor 
mine.  That  is  a  matter  for  the  Congress  of  the  United  States,  and  it 
is  the  lawmaking  body  provided  by  the  Constitution;  and  if  officers 
neglect  to  enforce  the  law,  or  jurors  decline  to  fairly  and  honestly  dis- 
charge their  duty,  and  law  enforcement  should  thereby  fail,  it  would 
be  only  a  short  tune  until  a  condition  of  anarchy  would  obtain,  and 
no  stable  government  could  be  maintained. 

The  defendants  are  clothed  with  the  presumption  of  innocence,  which 
prevails  throughout  the  trial  and  until  it  is  overcome  by  evidence  in 
this  case  which  shows  to  your  satisfaction  beyond  every  rejisonable 
doubt  that  both  of  the  defendants  are  guilty.  In  this  case  you  can- 
not find  one  of  the  defendants  guilty  and  the  other  not  guilty.  One 
man  cannot  conspire  with  himself.  It  takes  two  to  conspire ;  and  the 
testimony,  as  I  told  you  a  moment  ago,  does  not  show  that  Mr.  Gordon 
knew  anything  about  this,  except  as  he  was  requested  by  the  defend- 
ant James  A.  McHugh  to  come  in  and  sign  an  affidavit.  Now,  what  he 
did  there  was  wrong.  He  signed  something  which  he  sajys  that  he  knew 
nothing  about.  Of  course,  if  he  knew  nothing  about  it,  he  could  not' 
have  ccMisfMred,  and  the  testimony  of  the  witnesses  on  the  part  of  the 
government  is  not  of  such  a  character  as  to  overcome  the  presump- 
tion of  innocence,  and  not  enough  to  connect  him  with  a  conspiracy, 
more  than  the  act  of  signing  the  affidavit.  The  defendants  James  A. 
McHugh  and  John  Edward  McHugh,  therefore,  are  either  both  guilty 
or  both  innocent  of  this  offense. 

[7]  Now,  a  reasonable  doubt  is  just  such  a  doubt  as  the  term  im- 
plies. It  is  a  doubt  for  which  you  can  give  a  reason.  It  is  such  a  doubt 
as  would  make  a  man  of  ordinary  prudence  and  sensibility  and  de- 
cision, in  determining  an  issue  of  like  concern  to  himself  as  that  be- 
fore the  jury  to  the  defendants,  pause  or  hesitate  in  arriving  at  his 
conclusion.  It  is  such  a  doubt  as  would  be  created  only  by  the  want 
of  evidence  or  a  doubt  which  is  raised  by  the  evidence  itself,  and  must 
not  he  merely  speculative,  imaginary,  or  conjectural.  A  juror  is  satis- 
fied beyond  a  reasonable  doubt  if,  from  a  candid  consideration  of  all 
the  evidence,  he  has  an  abiding  conviction  of  the  truthfulness  of  the 
charge.  When  a  juror  is  satisfied  to  a  moral  certainty  of  the  truthful- 
ness of  the  charge  made,  then  he  is  satisfied  beyond  every  reasonable 
doubt. 

In  this  case  each  party  has  examined  you  with  relation  to  prejudice, 
or  preconceived  notions  of  the  issue,  or  knowledge  of  the  facts,  and 
you  have  convinced  both  sides  that  you  are  free  from  any  prejudices 
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or  opinions,  and  can  determine  this  issue  solely  upon  the  evidence 
which  has  been  presented.  Both  sides  have  a  right  to  rely  upon  this 
conception  of  your  qualifications,  and  I  have  no  doubt  you  will  elimi- 
nate from  your  minds  every  influence  which  would  have  a  tendency 
to  detract  from  the  issue,  and  will  concentrate  your  thought  alone  upon 
the  determination  to  do  justice  and  right  as  your  quickened  conscience, 
aroused  by  the  serious  duty  before  you,  may  dictate  your  every  thought 
and  effort,  being  divorced  from  passion,  prejudice,  or  sense  of  rela- 
tion to  things  which  might  detract  your  thought  from  the  real  issue  in 
this  case,  and  that  is  the  guilt  or  innocence  of  these  defendants,  and 
by  a  fair  and  honest  consideration  conclude,  so  that  the  government 
and  the  defendants  may  feel  that  a  fair,  honest,  and  conscientious  con- 
sideration has  been  given  to  the  matter  in  hand. 

As  I  have  intimated  a  moment  ago,  you  are  the  sole  judges  of  the 
facts  in  this  case,  and  you  must  determine  what  they  are.  Any  refer- 
ence that  I  may  have  made  to  any  fact  in  this  case,  or  expressions  used 
to  convey  to  you  some  idea,  was  not  done  with  the  purpose  of  ex- 
pressing any  opinion  which  I  may  have  of  a  fact ;  and  I  desire  you  to 
eliminate  from  your  mind  and  from  your  consideration  any  such 
thought  that  you  may  have  received  as  to  any  opinion  of  mine  with 
relation  to  any  fact,  and  determine  this  yourself  solely  upon  the  evi- 
dence which  has  been  presented. 

You  are  likewise  the  sole  judges  of  the  credibiUty  of  the  witnesses 
who  have  testified  before  you,  and  in  determining  the  weight  or  credit 
you  desire  to  attach  to  the  testimony  of  any  witness  you  will  consider 
the  demeanor  of  the  witness  upon  the  witness  stand,  the  opportunity 
of  the  witness  for  knowing  the  things  about  which  he  has  testified,  his 
interest  or  lack  of  interest  in  the  result  of  this  controversy,  and  the 
reasonableness  or  unreasonableness  of  the  Story  of  the  witness,  and 
from  all  of  these  determine  where  the  weight  of  the  evidence  is,  and 
where  the  truth  in  thfc  case  lies.  You  will  attach  to  the  testimony  of 
every  witness  who  has  testified  before  you  the  same  tegt  that  you 
would  apply  to  any  other  person  in  the  ordinary  affairs  of  life  whose 
truthfulness  or  falsity  may  be  under  consideration  by  you.  From  your 
conclusions  there  is  no  appeal.  I  merely  suggest  this,  so  that  you  ftiay 
be  impressed  with  the  responsibility  that  rests  upon  you.  If  you  find 
that  any  witness  has  willfully  testified  falsely  concerning  any  material 
fact  in  this  case,  you  have  a  right  to  disregard  the  testimony  of  such 
witness  entirely,  except  in  so  far  as  it  may  be  corroborated  by  other 
credible  evidence  or  circumstances  developed  upon  the  trial  of  the  case. 

It  will  require  your  entire  number  to  agree  upon  a  verdict,  and  when 
you  have  concluded  you  will  cause  the  verdict  to  be  signed  by  your 
foreman,  whom  you  will  elect  immediately  upon  retiring  to  the  jury 
room.  The  form  of  the  verdict  will  be:  "We,  the  jury  in  the  above- 
entitled  cause,  find  the  defendants  John  Edward  McHugh  and  James 

A.  McHugh r  guilty."      If  you  find  them  guilty,  you  will  write 

in  the  word  "are."  If  you  find  them  not  guilty,  you  will  write  in  the 
word  "not."  The  other  form  will  be:  "We,  the  jury  in  the  above- 
entitled  cause,  find  the  defendant  James  Gordon  not  guilty."  You  will 
have  these  three  with  you. 
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After  numerous  exceptions  taken  by  counsd  for  defendants,  the 
court  added  the  following: 

Where  there  are  two  inferences  possible,  one  of  guilt  and  one  of 
innocence,  that  of  innocence  should  be  adopted  by  the  jury,  and  that 
every  reasonable  doubt  upon  any  fact  disclosed  in  the  testimony  should 
likewise  be  resolved  in  favor  of  the  defendants. 


UNITED  STATES  V.  OLSON. 

SAME  V.  SUBANSKY. 

(District  Court,  W.  D.  Washington,  N.  D.    November,  1917.) 

No.  3785. 

1.  Abvt  ahd  Navt  *=»20 — Seixoiive  Sebvice  Act — Indictment — SoFFicnENcr. 

An  indictment  alleging  a  failure  to  register  as  required  by  the  Selective 
Service  Act,  etc.,  is  not  faulty  because  falling  ta  set  out  in  full  the  Presi- 
dent's proclamation  as  to  registration,  vrhere  tlie  stat^nent  with  reference 
to  the  proclamation  was  sufficient  to  furnish  the  defendant  notice  and 
information  required  for  every  purpose. 

2.  Witnesses  «=>283 — Pkiviuu}es — Bearing  Witness  Aoainbt  Sei.f. 

Tliose  provisions  of  the  Selective  Draft  Act  vrhlch  require  registrants 
to  exliibit  registration  cards,  etc.,  are  not  invalid,  as  violating  Const. 
Aiuend.  5,   providing  that  no  person  shall  be  compelled  to  be  a  witness 
against  MmsBlf. 
8.  Abmt  and  Navt  9=»20 — Seueotive  Sekvice  Act — ^Validitt. 

In  view  of  the  revolutionary  practice  of  raising  armies  by  draft,  and 

of  the  provisions  found  in  Const,  art  2,  i  2,  etc.,  and  despite  Amendments 

5  and  13,  field,  that  the  Selective  Service  Act  U  valid;   the  government 

having  power  to  raise  armies  by  draft. 

4  CoNsnxoTioNAi.  Law  @=9276(1) — Inhibitions— Deprivation  of  Peopebtt. 

The  Selective  Service  Aet,  providing  for  the  drafting  of  registrants 
-into  the  National  Army,  is  not  in  violation  of  Const.  Amend.  5,  forbidding 
the  deprivation  of  property  without  due  process  of  law,  for  no  one  has,  in 
a  Just  sense,  a  property  right  in  his  ofUce  or  employment 
Sk  CoKSTiTDTioNAi.  Law  iS=>62 — Selective  Sebviqb  Aot — ^Delegation  of  Ijeg- 
islative  Powers. 

The  Selective  Service  Act  is  not  invalid,  as  delegating  legislative  pow- 
ers to  the  President,  for  it  merely  grants  power  to  him  to  regulate  the 
execution  of  the  law. 

Peter  Olson  and  Abraham  Suransky  were  indicted  for  failing  to 
raster  as  required  by  the  Selective  Service  Act,  and  for  failing 
to  exhibit  their  registration  certificates  when  called  upon  by  a  police 
officer.    On  demurrer  to  the  indictment.    Demurrer  overruled. 

Clay  Allen,  U.  S.  Atty.,and  Ben.  L.  Moore,  Asst.  U.  S.  Atty., 
both  of  Seattle,  Wash. 
Mark  M.  Litchman,  of  Seattle,  Wash.,  for  defendant  Olson. 
Jacob  Kalina,  of  Seattle,  Wash.,  for  defendant  Suransky. 

NETERER,  District  Judge.  Indictments  were  returned  against 
each  of  the  above-named  defendants  in  three  counts:  First,  charg- 
ing that  defendant  refused  to  present  himself  for  registration,  being 

^sFor  other  camt  se«  lama  topic  ft  KSY-NtJHBBR  in  all  Key-Nomberad  Disesti  ft  Ind«x«a 
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within  the  ages  of  21  and  31  years;  second,  charging  that  defendant 
"did  willfully  *  *  *  fail  *  *  *  to  present  himself  for  reg- 
istration and  submit  thereto  as  provided  in  the  said  act  *  *  *  " ; 
and,  third,  charging  that  the  defendant  "did  willfully  *  *  *  fail 
*  *  *  to  perform  a  duty  required  of  him  *  *  *  in  the  ex- 
ecution of  said  act,"  by  fading  to  exhibit  his  registration  certificate 
when  called  upon  by  a  police  officer.  Demurrers  were  filed  to  each 
count  in  the  indictment:  First,  "that  they  do  not  state  facts  suffi- 
cient to  constitute  a  crime;"  second,  "that  the  act  is  unconstitution- 
al, contrary  to  the  Co^istitution  and  Amendments  1,  2,  5,  and  13." 
With  the  consent  of  all  parties,  the  issues  thus  raised,  being  the  same 
in  both  cases,  were  submitted  together. 

[1]  The  technical  objection  raised  in  argument  that  the  indictment 
is  faulty,  because  the  President's  proclamation  provided  for  in  Se- 
lective Service  Act  May  18,  1917,  c.  15,  40  Stat.  76,  is  not  set  out 
in  full  in  the  indictment,  is  overruled.  The  statement  in  the  in(fict- 
ment  with  reference  to  the  proclamation  is  sufficient  to  give  the  de- 
fendant all  the  notice  and  information  required  for  every  purpose. 

[2]  Nor  is  the  contention  that  the  provisions  of  the  act  requiring 
a  person  to  exhibit  his  registration  card,  as  charged  in  count  3,  in 
contravention  of  the  Fifth  Amendment,  which  provides  that  "no 
person  shall  be  compelled  to  be  a  witness  against  himself."  This  pro- 
vision is  analogous  with  section  3239,  Revised  Statutes,  Internal  Rev- 
enue Act,  as  amended  February  27,  1877,  c.  69,  19  Stat.  248  (Comp. 
Stat.  §  5962),  which  requires  that  all  persons  liable  to  a  special  tax 
"*  *  *  shall  place  and  keep  conspicuously  in  his  establishment 
or  place  of  business  all  stamps  denoting  the  payment  of  said  special 
tax.  *  *  *  "  This  has  long  been  recognized  as  within  the  sphere 
of  proper  legislation.  Justice  Field,  in  Ex  parte  Garland,  4  Wall. 
333,  18  L.  Ed.  366,  sustains  the  doctrine  that  Congress  can  undoubt- 
edly prescribe  rules  for  civil  conduct'  to  which  persons  within  the 
jurisdiction  must  conform.  This  case,  while  cited  by  defendants, 
cannot  afford  comfort  to  them.  The  issues  in  that  case  and  this  are 
not  analogous.  The  court,  in  that  case,  at  pages  379,  380  of  4  Wall. 
(18  L.Ed.  366),  said: 

"The  Legislature  may  undoubtedly  prescribe  the  qualifications  for  the  offlco, 
to  which  he  must  conform,  aa  It  may,  where  it  has  exclusive  jurisdiction, 
prescribe  quallflcatlons  for  the  pursuit  of  any  of  the  ordinary  avocations  of 
life.  The  question,  In  this  case,  Is  not  as  to  the  power  of  Ctongress  to  pre- 
scribe quallflcatlons,  but  whether  that  power  has  been  eixerclsed  as  a  means 
for  the  Infliction  of  punishment,  against  the  prohlbltitm  of  the  Constltatlon. 
That  this  result  cannot  be  effected  Indirectly  by  a  state  under  the  form  o£ 
creating  quallflcatlons  we  have  held  in  the  case  of  Cummlngs  v.  State  of  Mis- 
souri, 4  WaU.  277,  71  U.  8:356  [18  L.  Ed.  356];  and  the  reasoning  by  which  that 
conclusion  was  reached  aK>lles  equally  to  similar  action  on  the  part  of  Con- 
gress." 

The  issue  in  Cummings  v.  Missouri,  supra,  was  whether,  under 
the  form  of  creating  a  qualification  or  attaching  a  condition,  a  state 
can  in  effect  inflict  punishment  for  a  past  act  which  was  not  punish- 
able at  the  time  it  was  committed,  and  it  was  held  that  it  could  not 
be  done.  Again,  at  page  380  of  4  Wall.  (18  L.  Ed.  366),  the  court, 
in  Ex  parte  Garland,  said : 
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"fnils  Tlew  Is  strengthened  by  a  oonsideratloii  of  the  effect  of  tbe  pardon 
produced  by  the  petitioner,  and  the  nature  at  the  pardoning  power  of  the 
President.  The  Ckmstitutlon  provides  that  the  President  'shall  hare  the  power 
to  grant  reprieves  and  pardons  for  offenses  against  the  United  States  except  in 
cases  of  Impeadunent.  •  •  •  '  The  power  thus  conferred  is  unUmited,  with 
the  exception  stated.  It  extends  to  every  offense  known  to  law,  and  may 
be  exercised,  at  any  time  after  its  comnils^on,  either  before  legal  proceedings 
are  taken,  or  during  their  pendency,  or  after  conviction  and  Judgment  This 
power  of  the  President  la  not  subject  to  legislative  control.  Congress  can 
neither  limit  the  effect  of  his  xmrdon,  nor  exclude  from  Its  exercise  any  class 
of  offenders.  The  benign  prerogative  of  mercy  reposed  in  him  cannot  be  fet- 
tered by  any  legislative  restrlctlong.  Such  being  the  case,  the  inquiry  arises 
as  to  the  effect  and  operation  of  a  pardon,  and  on  this  point  all  the  au- 
thorities concur.  A  pardon  reaches  both  the  punishment  prescribed  for  the 
offense  and  the  guilt  of  the  offender;  and  when  the  pardon  Is  full  it  re- 
leases the  punishment  and  blots  out  of  existence  the  guilt,  so  that  in  the 
ere  of  the  law  the  offender  is  as  innocent  ks  if  he  had  never  committed  the 
oB&ise.  If  granted  before  conviction.  It  prevents  any  of  the  penalties  and 
disabilities,  consequent  upon  conviction,  from  attaching;  If  granted  after 
conviction.  It  removes  the  penalties  and  disabilities,  and  restores  him  to  all  nis 
dvU  rights ;  It  makes  him,  as  it  were,  a  new  man,  and  gives  him  a  new  credit 
and  capad^." 

It  will  thus  be  seen  that  tiiis  case  has  no  application. 

[3]  The  next  contention,  that  the  Selective  Service  Act  of  May  18, 
1917,  is  unconstitutional,  is  equally  unfounded.  The  contention  that 
the  President  has  not  power  to  raise  and  support  an  army  by  the 
selective  method  cannot  be  sustained.  For  the  purpose  of  creating 
a  strong  national  government,  instead  of  a  weak  and  ineffective  con- 
federaticm  of  states,  the  Constitution  conferred  upon  the  Congress 
the  power: 

"To  provide  for  the  c(»nmon  defense  and  general  welfare,"  "to  declare  war," 
"to  raise  and  support  armies,"  "to  provide  and  maintain  a  navy,"  "to  make 
rules  for  the  government  and  regulation  of  land  and  naval  forces,"  "to  provide 
for  organizing,  arming,  and  disciplining  the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the  service  of  the  United  States,  reserv- 
ing to  the  states^  respectively,  the  appointment  of  the  oflicers,  and  the  au- 
thority of  training  the  militia  according  to  the  discipline  prescribed  by  the 
Congress." 

Article  2,  |  2:  "The  President  shall  be  commander-in-chief  of  the  army 
of  the  United  States,  and  of  the  militia  of  the  several  states,  when  called  into 
the  actual  service  of  the  United  States." 

Amendment  6:  "No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  except 
in  cases  arising  in  the  land  or  naval  forces,  or  In  the  mUltia  when  In  actual 
service.  In  Ume  of  war  or  public  danger." 

The  distinction  between  the  National  Army  and- state  militia  is 
pointed  out  by  Attorney  General  Wickersham,  in  his  opinion  of 
February  17,  1912  (29  Op.  Attys,  Gen,  322),  in  which  he  said : 

"When  the  Constitution  gives  to  Congress  the  power  'to  raise  and  support 
armies,'  and  'to  provide  for  calling  of  the  miUtla  to  execute  the  laws  of  the 
Union,  •  •  •  '  and  makes  the  'President  the  commander-in-chief  of  the 
army  and  navy  of  the  United  States,  and  of  the  raiUtla  of  the  several  states, 
whoi  called  Into  actual  service  of  the  United  States,'  It  is  speaking  of  two 
different  bodies — the  one  the  Regular  Army,  in  the  continuous  service  of  the 
government,  and  liable  to  be  called  into  actual  service  at  any  time,  or  in  any 
place  where  an  armed  force  is  required;  and  the  other  a  body  for  domestic 
service,  and  liable  to  be  called  into  the  service  of  the  government  only  upon  the 
partlcolax  occasions  named  In  the  Constitution." 
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It  is  not  contended  that  power  to  draft  an  army 'is  e3q>ressly  with- 
held, but  that  it  is  not  expressly  conferred.  The  liability  of  all  in- 
habitants of  the  United  States  to  be  drafted  into  military  service  in 
time  of  war,  it  appears,  cannot  be  questioned.  It  results  from  the 
sovereignty  of  the  nation,  and  the  power  conferred  upon  Congress 
must  carry  with  it  the  necessary  means  of  carrying  out  the  power. 
The  validity  of  the  draft  acts  of  the  Civil  War  in  the  North  and  the 
South  was  contested  in  the  courts  and  sustained.^ 

Nowhere  in  the  Constitution  is  there  a  limitation  as  to  the  means 
by  which  Congress  shall  raise  an  army,  and,' guided  by  the  history  of 
the  times,  the  draft  method  of  raising  an  army  was  not  foreign  to  the 
Constitution  makers  or  the  "fathers  of  our  country."  The  General 
Assembly  of  Virginia  in  May,  1777,  passed  a  conscription  act  which 
had  been  drafted  by  Thomas  Jefferson.  Writings  of  Thomas  Jeffer- 
son, vol.  2,  page  123  (Ford's  edition).  In  1777  New  York  adopted  a 
Constitution  which  declared : 

"It  l8  the  duty  ot  every  man  who  enjoys  the  protection  of  sodety  to  be  pre- 
pared, and  willing,  to  defend  it." 

The  Continental  Congress,  of  February  26,  1778: 

"Resolved,  that  the  several  states  hereafter  named  are  reqnlred  forthwith 
to  All  up  by  drafts  from  their  militia,  or  any  other  way  that  may  be  effectmu, 
their  resr<ective  battalions  of  continental  troops,  according  to  the  following 
arrangement,  viz.  [naming  11  states].  •  •  •  That  all  persons  drafted 
shall  serve  in  the  continental  battalions  •  •  •  for  the  space  of  nine 
months;.    •    •    •    and 

"Resolved,  that  no  prisoners  of  war  or  deserters  frmn  any  alien  army  be 
enlisted,  drafted,  or  returned  to  serve  in  the  continental  army." 

2  Journals  of  Congress,  458-495. 

At  the  session  of  August  31,  1778,  appears  the  following: 

"Letters  of  the  27th,  from  the  Committee  on  Arrangements,  that  camp  was 
ready,  Informing  that  a  great  spirit  of  enlistment  had  taken  place  among  the 
soldiers  who  were  brought  into  the  army  as  drafts.  •  •  •  "  S  Journals  of 
Congress,  38:  45  Wash.  Law  Rep.  No.  25,  June  22,  1»17. 

On  November  15,  1777,  delegates  of.  the  United  States  of  America 
did  agree  to  certain  articles  of  confederation.  These  were  approved 
by  Congress  July  9,  1778,  and  signed  on  behalf  of  nearly  all  the  states 
during  that  year;  the  last  to  sign  being  Maryland,  March  1,  1781.  On 
September  17,  1787,  by  unanimous  consent  all  states  present  adopted 
the  Constitution.  1  U.  S.  Stat,  at  Large,  1-20.  Into  the  ■^ery  fabric 
of  the  Constitution  of  the  United  States  was  woven  the  sentiment  of 
draft  with  relation  to  armies,  and,  no  intimation  against  draft  being 
expressed  in  the  Constitution,  the  power  is  as  plainly  implied  as  though 
expressly  given. 

1  McCall'B  Case,  5  Pbila.  268,  Fed.  Cas.  No.  8,669;  Eneedler  t.  Lane.  45  Pa. 
238;  In  re  Spongier,  11  Mich.  298;  In  re  Griner,  16  Wis.  423;  Jeffers  v. 
Fair,  33  Ga.  347;  Barber  v.  Irwin,  34  Ga.  29;  Ex  parte  HUl,  38  Ala.  429; 
Burroughs  v.  Peyton,  57  Va.,470;  Lanahan  v.  Blrge,  30  Conn.  438;  Xix  parte 
Coupland,  26  Tex.  386 ;  Druecker  v.  Salomon,  21  Wis.  621,  94  Am.  Dec.  571 ; 
Alfen  V.  Colby,  47  N.  H.  544;  Parker  v.  Kaughman,  34  Ga.  136;  Sz  pane 
Boiling,  39  Ala.  600. 
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Chief  Justice  Marshall,  in  McCuUoch  v,  StjUie,  4  Wheat.  406,  at 
page  421  (4  L.  Ed.  579),  in  discussing  the  power  of  incorporating  a 
Bank  of  the  United  States  (Act  April  10,  1816,  c.  44,  3  Stet  266),  said: 

"Among  the  enumerated  powers,  we  do  not  find  that  of  establishing  a  bank 
or  creating  a  corporation,  bat  there  ia  no  phrase  In  the  Instrument  which,  like 
the  Artldes  of  CwifederatloD,  exdudes  Incidental  or  Implied  powers  and  which 
requires  that  ererTthlng  granted  shall  be  expressly  and  oilnutely  described." 

At  page  407  of  4  Wheat.  (4  L.  Ed.  579),  he  said: 

-The  ConstitutloD,  to  contain  an  accurate  detail  of  all  the  subdivisions  of 
which  Its  great  powers  will  admit,  and  of  all  the  means  by  which  they  may  be 
carried  Into  execution,  would  partake  of  the  prolixity  of  a  legal  code,  and 
eoold  scarcely  be  embraced  I^  the  human  mind." 

And  again,  on  the  same  page : 

"It  is  also  in  some  degree  warranted  by  their  baring  omitted  to  nse  any  re- 
stricted term  which  might  prevent  its  receiving  a  fair  and  Just  interpretation." 

Again: 

"But  It  may.  with  great  reason,  be  contended  that  a  government,  Intrusted 
with  su(ii  aiiqde  powers,  on  the  due  execution  of  which  the  happiness  and 
proi^>erU7  of  the  nation  so  vitally  depends,  must  also  be  Intrusted  with  ample 
means  for  thrfr  execution.  The  power  being  given.  It  is  to  the  interest  of  the 
nation  to  facilitate  its  execution.  It  can  never  be  their  interest,  and  cannot  be 
presomed  to  have  been  their  intention,  to  dog  and  embarrass  its  execution  by 
withholding  the  most  apx>ropriate  means. 

At  page  409  of  4  Wheat.  (4  L.  Ed,  579),  he  said : 

"The  government  which  hat  a  right  to  do  an  act,  and  hat  imimtei  on  tt  the 
duty  of  performing  that  act,  m««(,  according  to  the  dictates  of  reaeotf,  be 
aUoiced  to  select  the  meant;  and  those  who  contend  that  it  may  not  select 
any  appropriate  means,  that  one  particular  mode  of  effecting  the  object  is 
excepted,  take  upon  themselves  the  hwrden  of  ettabUihMtg  that  exception." 
(Italics  are  ours.) 

AH  that  was  said  in  that  case  can  with  equal  force  and  propriety  be 
applied  to  the  instant  case.  Mr.  Justice  Field,  in  Tarble's  Case,  13 
Wall  397-408,  20  L.  Ed.  597,  said: 

"The  execution  of  these  powers  falls  within  the  line  of  its  duties ;  and  its 
control  over  the  subject  is  plenary  and  exclusive.  It  can  determine,  without 
question  from  any  state  authority,  how  the  armies  shall  be  raised,  whether  by 
voluntary  enlistment  or  forced  draft,  the  age  at  which  the  soldier  shall  be  re- 
ceived, •  •  *  the  compensation  he  shall  be  allowed,  and  the  service  to 
which  he  shall  be  assigned." 

In  Jacobson  v.  Massachusetts,  197  U.  S.  11,  at  page  29,  25  Sup.  Ct. 
358,  at  page  362  (49  h.  Ed.  643,  3  Ann.  Cas.  765),  the  court,  in  dis- 
cussing the  freedom  or  restraint  of  the  individual  on  the  part  of  the 
government,  said : 

"He  may  be  compelled,  by  force  if  need  be,  against  his  will  and  without  re- 
gard to  his  personal  wishes  or  his  pecuniary  interests,  or  even  bis  religious  or 
political  CMivictions,  to  take  his  place  in  the  ranks  of  the  army  of  his  country, 
and  TlA  the  dianoe  of  bdng  shot  down  in  its  defense.  Is  It  not,  therefore, 
troe  that  the  power  of  the  public  to  guard  itself  against  imminent  danger 
depends  in  every  case  tnv(dvlng  the  control  of  one's  body  upon  his  willingness 
to  sidmilt  to  reasonable  regulations  established  by  the  constituted  authorities 
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under  tbe  sanction  of  tbt)  state,  for  the  purpofle  of  protecting  the  iniblie  ool- 
lectlvely  against  snch  danger?" 

Nor  can  the  Thirteenth  Amendment  g^ve  to  the  defendants  any  con- 
solation. The  defendants  have  called  our  attention  to  the  Slaughter- 
house Cases,  16  Wall.  36,  21  L  Ed.  394,  and  quote  frwn  the  opinion 
as  follows: 

"That  a  personal  servitude  was  meant  Is  proved  by  the  use  of  the  word  'in- 
voluntary,' which  can  only  apply  to  human  beings.  The  exception  of  servi- 
tude as  a  punishment  for  crime  gives  an  idea  of  the  class  of  servitude  that  is 
meant.    The  word  'servitude'  is  of  larger  meaning  than  'slavery.' " 

On  page  72  of  16  WaU.  (21  L.  Ed.  394)  Mr.  Justice  Miller  sdd: 

"But  what  we  do  say,  and  what  we  wish  to  be  understood,  is  that  in  any 
fair  and  Just  construction  of  any  section  or  phrase  of  these  amendments  it  la 
necessary  to  look  to  the  purpose  which  we  have  said  was  the  pervading  spirit, 
of  tliem  all,  the  evil  which  they  were  designed  to  remedy,  and  the  process  of 
continued  addition  to  the  Constitution,  until  that  purpose  was  suK>08ed  to  be 
accomplished,  as  far  as  constitutional  law  can  accomplish  It" 

The  Supreme  Court,  in  Butler  v.  Perry,  240  U.  S.  328,  36  Sup.  CL 
258,  60  h.  Ed.  672,  in  passing  upon  the  validity  of  an  amendment  to 
a  state  law  requiring  abJe-bodied  male  persons  between  certain  ages, 
resident  in  the  state  for  a  fixed  time,  to  work  on  the  roads  and  bridges 
a  prescribed  time  each  year,  said : 

"This  amendment  was  adopted  with  reference  to  conditions  existing  since 
the  foundation  of  our  govemmoit,  and  the  term  'Involuntary  servitude'  was 
Intended  to  cover  those  forms  of  oompulsory  labor  akin  to  African  slavery, 
which  in  practical  operation  would  tend  to  produce  like  undesirable  results. 
It  Introduced  no  novel  doctrine  with  respect  to  services  always  treated  as  ex- 
ceptional, and  certainly  was  not  intended  to  Interdict  the  enforcement  of  those 
duties  which  individuals  owe  to  the  state,  such  as  services  in  the  army,  mili- 
tia, on  the  Jury,  etc.  The  great  purpose  in  view  was  liberty  under  the  pro- 
tection of  effective  government,  and  not  the  destruction  of  the  latter  by  de- 
priving It  of  the  essential  powers." 

[4]  Nor  are  the  defendants  deprived  of  any  rights  granted  by  the 
Fifth  Amendment.  In  Taylor  v.  Kercheval  (C.  C.)  82  Fed.  499,  the 
court  said : 

"  •  •  •  And  it  is  clear  that  coiiqjlalnant  has  In  no  Just  sense  a  property 
right  In  his  ofiQce  or  employment    •    •    *  •' 

[6]  Nor  does  the  Selective  Service  Act  ddegate  legislative  power 
to  the  President.  It  merely  grants  power  to  r^ulate  the  execution  of 
the  law,  and  is  therefore  not  open  to  attack.  In  re  Kollock,  165  U.  S. 
526,  17  Sup.  Ct  444,  41  L.  Ed.  813.  The  Circuit  Court  of  Appeals 
of  the  Second  Circuit,  in  Angelus  v.  Sullivan  et  al.,  246  Fed.  54,  158 
C.  C.  A.  280,  sustained  the  constitutionality  of  the  Selective  Service 
Act. 

What  has  been  said  disposes  of  all  contentions  raised,  and  an  order 
may  be  taken  overruling  the  demurrers. 
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UNITED  STATES  ▼.  GOULBD  et  aL 
(Disttlct  Court,  S.  D.  Mew  Yoric    August  31,  101&) 

1.   IWDICTMBST  AND  IjfTOBltATION  «=s>121(5) — "BlLL  OF  PABTlOXTLABfl." 

The  office  of  a  "bill  of  particulars"  ia  to  adrlae  the  court,  and  more  iniv 
tlcnlarly  the  defendant,  of  what  facts  he  will  be  required  to  meet;  and 
when  a  bill  of  particulars  is  made  and  served.  It  concludes  the  rights  of 
all  parties,  and  the  prosecutloa  must  be  confined  to  the  particulars 
specified. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Bill  of  Particulars.] 

Z  Indictment  and  Inforuation  4=»121(2) — Biix  or  PABTictTuiBS — G^nt  op 
BionoN  roB. 

Motion  for  a  blU  of  particulars  should  be  allowed  cmlr  where  charges 
are  so  general  that  they  do  not  advise  def^tdant  of  specific  acts  of  which 
he  is  accused,  and  a  bill  of  particulars  should  never  be  granted  where 
it  will  tmduly  limit  the  evidence  of  the  prosecution. 

3.  Indictment  and  Infobilation  *=»71 — PABncuxABiTT. 

WhUe  the  rules  of  criminal  procedure  require  that  one  accused  shall 
be  fully  apprised  of  the  charge  against  him,  yet  the  object  Is  to  convict  the 
guilty,  as  well  as  to  shield  the  innocent,  and  no  Impracticable  standard  of 
particularity  should  be  set  up. 

4.  iHDicnfEMi  AND  Iktobmation  4=3121(2) — ^BiLi.  or  Pabticttlabs — Right  to. 

It  is  a  settled  rule  that,  w^Ue  an  indictment  may  be  sufficient  In 
itself.  If  it  charges  an  offense  In  the  words  of  the  statute,  it  Is  not  suffl- 
dent  as  against  a  motion  for  bill  of  particulars,  but  the  court,  upon  mo- 
tion, may  In  its  discretion  require  the  pleader  in  such  case  to  descend  to 
particulars. 
6w  Conspiract  «=>43(1) — Indictment — Particdlabitt  or  Aixkgations. 

There  is  a  distinction  between  the  particularity  required  in  the  allega- 
tion pf  a  conspiracy  and  that  where  a  substantive  offense  is  -charged ; 
less  being  required  in  the  first  case. 
A.  ConapqiACT  4=343(10) — Indictment. 

Indictment  charging  a  con^racy  to  defraud  the  United  States,  between 
an  army  officer,  defendant,  and  another,  averring  that  conspiracy  con- 
templated contracts  should  be  submitted  to  and  passed  on  by  the  army 
officer,  etc.,  held  to  sufficiently  Inform  the  defendant  of  the  facta. 

Felix  Gouled  and  others  were  indicted  for  conspiracy  to  defraud  the 
United  States.  On  motion  by  defendant  Gouled  for  a  ^ill  of  particu- 
lars.   Motion  denied. 

See,  also,  253  Fed.  242. 

Francis  G.  CafFey,  U.  S.  Atty.,  and  Joseph  A.  Burdeau,  Asst.  U.  S. 
Atty.,  both  of  New  York  City. 

Martin  W.  lyittleton,  of  New  York  City,  for  defendant  Gouled. 
Max  Steuer,  of  New  York  City,  for  defendant  Podell 

HUTCHESON,  District  Judge.  The  defendant  Felix  Gouled  has 
moved  for  an  order  for  a  bill  of  particulars.  The  government  insisting 
on  the  first  count  only,  this  opinion  is  based  on  that  count  alone. 

[1]  "The  oflSce  of  a  bill  of  particulars  is  to  advise  the  court,  and 
more  particularly  the  defendant,  of  what  facts,  more  or  less  in  detail, 
the  defendant  will  be  required  to  meet,  and  the  court  will  limit  the 
government  in  its  evidence  to  those  facts,  so  set  forth."    United  States 
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V.  Adams  Express  Co.  (D.  C.)  119  Fed.  240.  When  a  bill  of  particu- 
lars is  once  made  and  served,  "it  concludes  the  rights  of  all  parties  to 
be  affected  by  it,  and  he  who  has  furnished  the  bill  of  particulars 
under  it  must  be  confined  to  the  particulars  he  has  specified  as  closely 
and  effectually  as  if  they  constituted  essential  allegations  in  a  special 
declaration."  Commonwealth  v.  Giles,  1  Gray  (Mass.)  466,  cited  and 
approved  in  Dunlop  v.  United  States,  165  U.  S.  486,  17  Sup.  Ct.  375,  41 
L.  Ed.  799.  Refusal  of  bill  of  particulars  rests  in  the  sound  discretion 
of  the  court.  Rosen  v.  United  States,  161  U.  S.  29,  16  Sup.  Ct.  434, 
480,  40  L.  Ed.  606 ;  Dunlop  v.  United  States,  supra ;  Knauer  v.  United 
States,  237  Fed.  13,  150  C.  C.  A.  210  (C.  C.  A.). 

[2]  Trhis  being  the  purpose  and  scope  of  the  bill  prayed  for,  and 
the  duty  and  function  of  the  court,  it  is  clear  that  the  motion  should 
only  be  allowed  where  the  charges  of  an  indictment  are  so  general  that 
they  do  not  advise  the  defendant  of  the  specific  acts  of  which  he  is 
accused,  and  the  court  feels  that  the  bill  should  be  furnished  him,  so 
that  he  may  prc^erly  prepare  his  defense.  Kettenbach  v.  United 
States,  202  Fed.  377;  120  C.  C.  A.  505.  It  is  equally  clear  that  the 
bill  of  particulars  should  never  be  granted  where  its  result  would  be 
to  limit  the  government  unduly,  by  confining  its  evidence  so  narrowly 
as  that  it  may  shut  out  proper  and  material  evidence  of  which  the 
government  may  not  now  be  advised* 

[3]  Whatever  may  now  be  the  rule  in  other  courts,  or  whatever 
may  have  been  the  rule  in  the  courts  of  the  United  States,  it  is  cer- 
tainly the  present  rule  that  the  trial  of  a  criminal  case  is  not  a  play  of 
thrust  and  parry,  but  is  the  functioning  of  the  machinery  of  justice 
to  fairly-  determine  the  guilt  or  innocence  of  an  accused,  and  only  those 
requirements  should  be  made  of  prosecution  and  of  defense  which 
fairly  and  properly,  in  a  reasonable  and  common-sense  way,  will  pro- 
duce in  a  court  of  justice  a  full  and  complete  disclosure  of  the  facts 
upon  which  guilt  or  innocence  rests,  with  as  little  as  possible  of  the 
technicalities  and  the  dry  rules  which  hamper  and  impede  the  course 
of  justice.  As  was  well  said  by  Mr.  Justice  Brown  in  Evans  v.  United 
States,  153  U.  S.  584,  14  Sup.  Ct  934,  38  L.  Ed.  830: 

"While  the  rbles  of  criminal 'pleading  require  that  the  accused  shall  be 
fully  apprised  of  the  charge  made  against  hlxa,  it  should,  after  all,  be  borne 
In  mind  that  the  object  of  crimlDal  proceedings  Is  to  convict  the  guilty,  as  well 
as  to  shield  the  innocent,  and  no  impracticable  standards  of  particularity 
should  be  set  up,  whereby  the  government  may  be  entrapped  into  making  alle- 
gations which  It  would  be  Impossible  to  prove." 

Again,  in  Mark  Yick  Hee  v.  United  States,  223  Fed.  733,  139  C.  C. 
A.  262  (C.  C.  A.  2d  Circ),  Rogers,  J.,  speaking  for  the  court,  says : 

"Under  the  Constitution  of  the  United  States  a  person  accused  of  a  criminal 
offense  is  entitled  to  be  informed  of  the  nature  and  cause  of  the  accusation 
against  him.  There  must  therefore  be  such  particularity  of  allegation  in  an 
indictment  as  will  enable  the  accused  to  understand  the  charge  which  is  pre- 
ferred and  to  prepare  his  defense.  But  the  principle  Is  well  established  that, 
while  all  the  elements  of  the  crime  charged,  or  facts  necessary  to  make  out 
the  offense,  must  be  fully  and  clearly  set  out,  it  is  not  necessary  to  allege 
matters  in  the  nature  of  evidence,  or  to  set  out  the  means  by  which  the  crime 
is  accomplished,  unless  the  act  is  one  which  may  be  criioinal  or  not  according 
to  the  circumstances  under  which  it  is  done." 
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[4-8]    In  what  has  been  said  or  will  be  said  there  is  not  the  slightest 
intexitioaL  to  avoid  the  force  of  the  settled  rule  that  it  is  not  suffident 
to  charge  the  commission  of  an  offense  in  the  words  of  the  statute, 
but  that  the  pleader  must  descend  to  particulars.    This  is  conceded 
w^ithout   in  any  manner  diminishing  the  force  of  the  fact  that  the 
indictment  in  this  case  is  of  itself  sufficient,  and  that  no  bill  of  par- 
ticulars is  necessary  to  apprise  the  defendant,  so  as  to  enable  him 
properly  to  meet  the  government's  case  and  prepare  his  own  defense. 
The  indictment  is  not  only  not  wanting  in  specification,  but  is  in  reality 
fuller  find  in  more  detail  than  was  required  of  the  government,  and,  if 
subject  to  any  criticism,  it  is  that  of  much  greater  fullness  than  the 
nature  of  the  offense  charged  requires.    As  was  said  by  Thomson,  D. 
J.,  in  United  States  v.  United  States  Brewers'  Ass'n  (D.  C.)  239  Fed. 
165,  ruling  on  demurrers  to  an  indictment : 

"It  must  be  borne  In  mind  that  the  government  has  not  charged  as  a 
sabstantlve  offense  that  the  defendants  actually  within  the  time  set  forth  made 
money  contrlbntlons  in  connection  with  the  elections  set  forth  in  said  indict- 
ments. On  the  contrary,  they  are  charged  only  with  conspiracy  to  commit 
that  offense.  In  such  case,  the  authorities  all  show  that  the  offense  which  Is 
intended  to  be  committed  as  a  result  of  the  conspiracy  need  not  be  described 
with  the  particularity  required  in  an  indictment  In  whiclTsuch  matter  was 
charged  as  a  substantlTe  crime.  •  •  •  The  dedsions  agree  that  certainty 
to  a  common  Intent  is  all  that  is  necessary.  The  ccxusplracy  or  unlawful 
combination  Is  the  gist  of  the  offense,  and  certainty  to  a  common  Intent,  snffi- 
dent  to  Identify  the  offense  which  the  defendants  copsplred  to  oommlt,  is  all 
that  Is  requisite  in  stating  the  object  of  the  conspiracy.  Williamson  v.  U.  S., 
20TU.  S.  425  [^  Sup.  Ot  163,  52  L.  Ed.  ZJ8i.  The  indictment  Is  sufficient  If  it 
adrlse  the  defendants  of  Qie  nature  and  cause  of  the  accusations  against 
them,  with  such  particularity  as  to  enable  them  to  prepare  the  defense.  The 
elements  which  constitute  the  ci-lme  are  facts  which  must  be  fully  and  clearly 
set  out.  But  matters  in  the  nature  of  evidence  need  not  be  alleged,  nor  the 
means  by  which  the  crime  was  to  be  accomplished,  unless  the  act  Is  one  which 
mav  <w  may  not  be  criminal  according  to  the  drcumstances  under  which  it  is 
done." 

In  the  case  of  Crawford  v.  United  States,  212  U.  S.  183,  29  Sup.  Ct. 
260,  53  Iv.  Ed.  465,'  15  Ann.  Cas.  392,  a  conspiracy  case,  the  court  held 
that  it  was  not  necessary  to  set  out  the  particular  manner  in  which 
the  defendants  were  to  commit  fraud  upon  the  government,  but  that 
the  indictment  was  sufficient  where  it  set  out  an  agreement  to  defraud 
the  United  States,  and  facts  showing  that  the  parties  charged  were  in 
a  position  (in  that  case  as  in  this  in  the  employ  of  the  government),  to 
commit  fraud,  followed,  of  course,  by  the  allegation  of  the  overt  act  or 
acts. 

There  is  another  element  which  always  enters  into  the  consideration 
of  motions  for  bills  of  particulars  in  matters  of  this  kind,  and  that  is, 
where  the  offense  charged  is  one  which  is  grounded  upon  the  acts  and 
the  convei;;sations  of  the  party  charged,  and  with  and  of  which  he  must  ' 
be  in  position  to  have  as  mucn  information  as  anybody  could  have  as  to 
whether  they  did  or  did  not  occur,  it  is  never  essential  to  set  out  with 
particularity  the  things  which  he  is  supposed  to  have  said  or  done.  As 
was  said  in  the  Pierce  Case  (D.  C.)  245  Fed.  890,  on  motion  for  bill 
of  particulars: 
268  F.— 10 
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"It  l8  not  to  be  presumed  the  United  States  would  offer  false  or  perjured 
testimony  on  the  trial,  and,  In  view  of  the  nature  of  the  case  and  of  the  diarges 
made.  It  may  be  assumed  the  defendants  know  when  and  where  diey  made 
speeches.  If  any,  solicitations,  If  any,  and  the  nature  and  character  thereof,  and 
also  the  names  of  the  persons  solicited,  if  any  particular  person  was  solicited." 

The  offense  charged  in  this  case  being  conspiragr  to  defraud  the 
United  States  government,  entered  into  between  an  officer  in  the  United 
States  army,  the  defendant  Felix  Gouled,  and  another,  and  the  allega- 
tions of  the  indictment  charging  specifically  that  the  conspiracy  pro- 
vided for  its  accomplishment  the  procuring  of  contracts  which  were 
to  be  submitted  to  and  passed  upon  by  Vaughan,  the  defendant  'officer, 
he  at  the  time  having  a  pecuniary  interest  in  the  same  through  the  ar- 
rangements to  be  made  in  pursuance  of  the  conspiracy,  and  the  indict- 
ment further  charging  that  the  said  Vaughan  was  to  receive  money 
"with  the  intent  of  influencing  his  decision  and  action,  and  that  of 
other  officers  in  question,  in  the  consideration  and  acceptance,  the  let- 
ting and  awarding  contracts  for  the  manufacture  of  garments  for  the 
United  States  army,"  the  criticism  to  which  the  indictment  is  subject 
is  not  that  of  too  little,  but  perhaps  of  too  great,  particularity.  Cer- 
tainly it  would  have  been  a  sufficient  indictment,  had  it  merely  alleged 
an  agreement  that  Vaughan  was  to  obtain  an  interest  in  garment  con- 
tracts which  it  was  his  duty  to  pass  upon  as  a  representative  of  the 
government.  The  fact  that  the  indictment,  in  much  greater  detail  than 
the  law  requires,  sets*  up  the  procedure  which  the  conspirators  agreed 
to  adopt,  and  with  far  greater  minutiae  than  necessary  sets  out  the  se- 
ries of  overt  acts  by  which  the  conspiracy  was  to  be  effected,  cannot  en- 
large the  rights  of  the  defendant. 

Certainly  it  cannot  be  claimed  that,  because  the  government  has  been 
more  liberal  than  necessary  in  laying  its  indictment,  it  must  therefore 
disclose  its  entire  evidence  in  advance  of  the  trial ;  but  this  would  be 
in  effect  what  the  court  would  be  holding,  if  the  motion  for  the  bill 
were  sustained. 

The  motion  will  be  in  all  things  denied. 


UNITEID  STATES  v.  GOULBD  et  aL 
'  SAME]  T.  OOniiED. 
(District  Oonrt,  S.  D.  New  York.    September  16,  1918.) 

1.  INDICTMXNT    AMD    iNrOBMATION    l8=>19e(l) MOTION    TO    QUASH WAIVEB. 

After  a  defendant  has  pleaded  to  the  Indictment,  subeequently  moved  for 
a  bill  of  particulars,  and  the  case  has  been  set  for  trial,  the  court  will  not 
entertain  a  motion  to  quash  on  grounds  personally  known  to  defendant 
from  the  first. 

2,  Obikinai.  Law  «=»G27^ — Irbfeotior  of  MiNxrtxs  of  Qkand  Svki. 

EiXamination  by  the  court  of  grand  jury  minutes  of  proceedings  upon 
which  an  Indictment  was  returned  Is  justified  only  in  extreme  cases,  where 
it  Is  shown  by  positive  allegation  that  the  indictment  was  the  result  of 
fraud  or  corruption,  or  of  caprice,  and  was  not  the  ezpresEdon  of  a  fair 
judgment  on  the  facts. 
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3.  IifoicruKirr  aits  IifFoxxAxioir  «=3l37(3) — MonoR  TO  Qvash — GBOUin>s — 

REoin.ABi)rT  or  Fbocekdiros  of  GSitND  Jvsx. 

Th^  ose  In  evidence  before  the  grand  Jury  of  i>apers  seized  under  a  valid 
search,  warrant  Is  not  ground  for  quashing  the  Indictment 

4.  Seabchis  and  Sxizubes  €=»7 — £!xi3LPnoNB — ^Waiveb. 

The  purpose  o£  the  constitutional  provisiMi  against  imreaaonable 
seerelies  and  sdzures  la  to  protect  the  citizen  against  arbitrary  and  tyran- 
nical power,  and  a  defendant  may  waive  the  manner  and  method  of  acqui- 
sition of  his  papers,  and  thereupon  the  constitutional  objection  is  removed.  ' 

Criminal  prosecutions  tw  the  United  States  against  Felix  Gouled, 
Aubrey  W.  Vaughan,  and  David  Podell,  and  against  Felix  Gouled. 
On  motion  to  quash  indictments.    Denied. 

See,  also,  253  Fed.  239. 

Francis  G.  Caffey,  U.  S.  Atty.,  and  Joseph  A.  Burdeau,  AssL  U.  S. 
Atty.,  both  of  New  York  City. 
Martin  W.  Littleton,  of  New  York  City,  for  defendant  Gouled. 
Max  Steuer,  of  New  York  City,  for  defendant  Podell. 

HUTCHESON,  District  Judge.  This  is  a  motion  that  the  court 
examine  the  stenographer's  minutes  of  the  evidence  taken  before  the 
grand  jury  which  returned  the  indictments  in  this  cause,  and  that 
said  indictments  be  quashed,  on  the  ground  that,  as  claimed  by  afH- 
davit  on  information  and  belief  supporting  the  motion,  certain  pri- 
vate papers  belonging  to  the  defendant  had  been  unlawfully  seized 
and  detained  by  the  United  States  district  attorney,  and  had  formed 
the  main,  if  not  the  sole,  basis  of  the  action  of  the  grand  jury.  Of 
the  truth  of  this  charge  the  court  is  asked  to  satisfy  itself  by  an  ex- 
amination of  the  minutes,  and,  upon  becoming  so  satisfied,  to  quash 
the  indictments.  On  the  part  of  the  United  States  it  is  urged  that 
the  motion  should  be  denied,  because  not  timely,  and  with  this  view 
of  the  matter  I  concur. 

[1]  Action  upon  a  motion  to  quash  rests  in  the  sound  discretion 
of  the  court,  and  this  case  is  clearly  one  in  which  that  discretion 
should  be  exercised  against  the  motion.  The  record  in  this  case 
shows  that  the  papers,  the  use  of  which  is  made  the  basis  of  this 
motion,  were  seized  as  the  result  of  two  separate  seizures.  Both  of 
these  seizures  were  made  under  search  warrants  lawfully  and  prop- 
erly issued  and  executed.  See  the  opinion  of  Judge  Manton  in  Unit- 
ed States  of  America  v.  Felix  Gouled  et  al.,  253  Fed.  770.  On  July 
22,  after  the  papers  had  been  seized,  the  defendant  admitted  that  he 
knew  the  government  was  in  possession  of  his  books  and  papers,  and 
furAer  stated: 

"If  there  la  anything  the  government  wishes  to  know,  my  papers  are  all  here. 
After  n*y  search  in  my  business  two  days  later,  I  came  to  see  Dr.  De  Mund 
with  my  papers  (Dr.  De  Mund  being  special  agent).  My  package  of  papers  to 
show  Dr.  De  Mund,  to  show  him  all  the  details ;  my  books  and  all  my  papers 
are  open  to  the  government" 

The  grand  jury  returned  indictments  on  July  30,  and  on  July  31 
defendant,  being  represented  by  counsel,  pleaded  to  the  indictments, 
entering  tfie  plea  of  not  guilty,  and  reserving  10  days  to  withdraw 
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his  plea  should  he  be  so  advised.  The  time  for  soch  action  expired 
on  August  10,  1918,  but  neither  at  that  time,  nor  at  any  later  time, 
was  It  sought  by  him  to  withdraw  his  plea.  On  the  contrary,  cm. 
September  3,  1918,  a  motion  for  bill  of  particulars  was  filed,  and  nei- 
ther in  this  motion,  nor  in  any  argument  upon  it,  was  it  suggested 
that  there  was  any  fault  to  be  found  with  the  indictment,  or  the  pro- 
,ceedings  out  of  which  it  grew,  or  that  the  constitutional  rights  of 
the  defendant  had  been  invaded,  though  at  that  time  the  facts  now 
alleged  were  all  within  the  personal  knowledge  of  the  defendant. 
It  is  further  a  pertinent  fact  that  at  the  time  of  the  argument  on  the 
motion  for  bill  of  particulars,  this  case  was  in  open  court  set  for 
trial  for  the  17th  of  September,  and,  though  the  motion  for  bill  of 
particulars  was  shortly  thereafter  overruled,  no  suggestion  w£is  made 
at  that  time,  nor  until  this  the  16th  day  of  September,  the  day  be- 
fore the  trijil,  that  any  other  relief  in  the  matter  of  the  indictment 
was  sought  or  asked  than  that  included  in  the  request  for  bill  of 
particulars,  which  request  accepted  the  basic  indictment  and  merely 
asked  an  elaboration  of  the  particulars  of  its  charges.  Under  these 
circumstances,  that  the  right  of  the  defendant,  if  it  existed,  to  move 
to  quash  the  indictment,  has  been  waived,  and  that  the  motion  should 
be  held  too  late,  needs  citation  of  but  few  authorities.  Matters  v. 
United  States,  244  Fed.  736,  157  C.  C.  A.  184;  United  States  v. 
Perhnan  (D.  C.)  247  Fed.  158,  and  cases  cited. 

[2]  While  these  considerations  serve  to  dispose  of  the  motion,  I 
think  it  not  inappropriate  to  say  that  it  seems  clear  that,  had  the 
motion  been  timely  presented,  it  should  also  have  been  overruled. 
As  to  that  request  in  it  that  the  court  cause  the  minutes  of  the  grand 
jury  to  be  examined,  I  think  it  clear  that  Judge  Manton,  in  United 
States  v.  Perlman  (D.  C.)  247  Fed.  158,  certainly  goes  far  enough 
in  setting  the  limits  to  the  exercise  of  the  right  of  judicial  review  of 
Ihe  action  of  the  grand  jury,  and  I  have  no  disposition  to  extend  them. 
While  I  have  no  difficulty  in  declaring  that  in  extreme  cases  of  pos- 
itive allegations  or  fraud  or  corruption,  or  positive  allegations  that 
no  evidence  of  any  kind  had  been  admitted,  and  therefore  the  indict- 
ment was  the  result  of  caprice,  and  not  the  expression  of  a  fair  judg- 
ment on  the  facts,  it  would  not  only  be  proper,  but  incumbent  upon 
the  court,  to  examine  the  grand  jury  minutes,  so  as  to  protect  the 
citizen  from  oppression,  I  think  the  policy  of  the  law  is  unalterably 
opposed  to  fishing  expeditions  into  grand  jury  minutes,  conducted 
by  the  court  at  the  request  of  defendants  on  affidavits  upon  informa- 
tion and  belief,  and  there  is  no  reason  shown  in  this  case  why  such 
an  expedition,  should  be  entered  on. 

[3]  Should,  however,  it  be  admitted  that  the  grand  jury  did  con- 
sider some  of  the  papers  seized,  there  would  still  be  no  grotmd  for 
quashing  the  indictments,  first,  because  the  record  made  on  the  hear- 
ing of  the  motion  before  Judge  Manton  showed  that  there  were  many 
papers  seized  which  could  not  in  any  event  have  a  claim  of  privi- 
lege asserted  for  them,  and  it  does  not  appear  in  any  way  that  the 
grand  jury  did  not  have  before  it  ample  competent  matter.  Further, 
the  papers  having  been  seized  under  a  valid  search  warrant,  their 
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Use  could  not  be  made  the  basis  of  an  attack  upon  the  grand  jury 
indictment,  unless  the  fundamental  point  is  conceded  that  a  search 
warrant  could  not  issue  in  such  cases.  I  think  the  contrary  is  clear- 
ly established  by  the  authorities  and  upon  reason. 

With  reference  to  the  claim  on  tlie  motion  of  the  constitutional 
right  of  the  defendant,  which  protects  him  against  being  compel- 
led to  give  evidence  against  himself,  it  is  sufficient  to  say  that  that 
question  will  be  decided  when  reached,  as  no  invasion  of  that  right 
could  occur  until  the  defendant  was  put  upon  the  stand  on  the  trial 
of  the  cause,  or  until  some  use  was  attempted  to  be  made  on  the  trial 
which  clearly  contravened  the  Constitution. 

[4]  There  is  still  another  ground  on  which  this  motion  should  be 
overruled,  and  that  is  the  ground  of  consent  and  acquiescence.  While 
it  is  of  the  highest  importance  that  the  right,  of  the  individual  guar- 
anteed by  the  Constitution  should  be  in  no  manner  invaded,  it  is  of 
equal  importance  that  the  claim  for  constitutional  protection  be  view- 
ed in  the  light  of  reason  and  so  applied.  As  was  said  by  Judge  Batts, 
in  Whitehead  v.  United  States,  245  Fed.  392, 157  C.  C  A.  554: 

The.  defendants  "are  entitled  to  be  tried  in  accordance  with  law.  Tbey  are 
entitled,  however,  to  no  more  than  a  trial  by  law  as  the  law  la  They  cannot 
invoke  the  law  as  It  might  have  been,  if  the  tendency  to  permit  absurd  techni- 
calities to  defeat  the  purposes  of  the  law  bad  not  been  checked  by  persistent 
imbUc  protest  and  stopped  by  tardy,  but  wise,  legislation." 

The  purpose  of  the  constitutional  provision  invoked  was  to  pro- 
tect the  citizen  against  arbitrary  a;id  tyrannical  power,  and  not  to 
furnish  him  a  shield  with  which  to  shift  according  to  the  different 
aspect  in  which  his  case  presented  itself  to  his  mind  as  time  went  on. 
And  so  it  is  recognized  clearly  that,  while  the  law  protects  against 
unlawful  seizures  and  searches,  the  defendant  may  waive,  if  he  thinks 
it  to  his  advantage,  or  for  any  reason,  the  manner  and  method  of 
the  acquisition  of  his  papers,  and  thereupon  the  constitutional  ob- 
jection is  removed.  In  Linn  v.  United  States,  234  Fed.  543,  148  C. 
C.  A.  309  (opinion  by  Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit), the  papers  had  been  seized  by  a  post  office  inspector  in  viola- 
tion of  the  right  of  Linn  to  protection  against  unlawful  search  and 
seizure.    The  court  said: 

"It  appears  from  the  uncontradicted  testimony  of  witness  [the  inspector]  that 
he  showed  these  letters  to  linn  and  asked  him  if  he  *  *  *  might  have 
them,  and  that  Linn  said  he  might.  Under  these  drcumstanoes,  no  question 
of  Improiier  search  and  seisure  can  be  said  to  arise." 

It  is  familiar  law  that  a  man  waives  even  his  protection  against 
incrimination  by  voluntarily  testifying,  and  this  whether  he  knew 
of  the  principle  or  not.  See  United  States  v.  Bryant  (D.  C.)  245  Fed. 
682. 

For  all  of  the  abova  reasons,  the  motion  should  be  in  all  things 
denied. 
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BVBRGI/ADBS  DRAII{AGB  LBiAGUB  et  al.  t.  NAPOIiEON  B.  BBOWABO 
DRAINAGE  DIST.  et  aL 

(District  Court,  S.  D.  Florida.    July  29,  1918.) 

1.  Courts    9=^299 — Pedebal    Courts— JuBisraonoN — Federal    Qubotion — 

Pleading. 

Although  bill  to  restrain  collection  of  drainage  tar.  Imposed  pursuant 
to  Laws  Fla.  1917,  c.  7430,  {  7,  did  not  specifically  attack  section  7, 
where  It  contained  allegations  that  said  section  deprived  complainants 
of  their  property,  without  due  process  of  law,  it  raUied  a  federal  ques- 
tion, vesting  federal  court  with  jurisdiction,  provided  matter  in  con- 
troversy exceeded  $3,000,  exclusive  of  interest  and  costs. 

2.  Courts  ®=»329 — Federai,  Courts— JtrBiSDicnoN— Amount— PutADiwo. 

In  suit  to  i«strain  collection  of  drainage  ttix,  complaint  alleging  gen- 
erally  that  amount  exceeds  $3,000,  and  making  Ehchibit  A,  attached  to 
bill,  a  part  of  the  same,  and  praying  reference,  held  to  sufficiently  show 
that  amount  in  controversy  was  over  $3,000,  exclusive  of  Interest  and 
costs,  so  that  federal  court  had  Jurisdiction. 

8.  Equttt  ®=»152 — Exhibits— Incorporation  bt  Reference. 

Making  exhibit  attached  to  bill  a  part  thereof,  and  praying  refer- 
ence, had  the  same  eflTect  as  though  the  facts  set  out  in  the  exhibit  were 
alleged  in  the  body  of  the  bill. 

4.  Courts  ^=3326 — ^Federal  Courts— Jurisdiction. 

Where  bill  showed  Jurisdictional  amount  in  controversy  In  B.  coun- 
ty, between  one  of  complainants  and  all  defendants,  except  tax  collector 
of  D.  county,  joinder  of  other  parties  complainant  and  said  tax  collector 
defendant  ceases  to  be  a  Jurisdictional  question,  and  bill  will  not  be  dis- 
missed for  want  of  jurisdiction  of  federal  court 

6.  Courts  ®s»347 — Eqxtitt  Rules— Multifabiousness. 

In  suit  by  voluntary  association  of  landowners  against  a  dralnas^ 
district  and  the  respective  tax  collectors  of  two  counties,  to  restrain  col- 
lection of  drainage  tax  imposed  pursuant  to  Lavrs  Fla.  1917,  c  7430, 
contention  being  that  act  is  in  violation  of  Const.  U.  S.  Amend.  14,  bill 
held  not  multifarious,  In  view  of  equity  rule  38  (198  Fed.  xxlx,  115  C. 
C.  A.  zxix),  as  to  one  or  more  of  a  class  suing  or  defending  for  tbe 
whole;  each  complainant  being  Interested  in  the  subject-matter,  but  In 
different  amounts,  and  each  defendant  being  connected,  though  diCereat- 
ly,  with  tile  whole  disputet 

6.  Equttt  «=»147— Multieabiousnesb. 

That  complainants  prayed  for  relief  to  which  they  were  not  entitled, 
or  alleged  facts  not  material  to  relief,  would  not  make  bill  multifarious. 

7.  Statutes  9s>Z — ^Bhaotuent— Idcoisi.ATURE  De  Facto. 

That  there  had  been  no  compliance  with  Const.  Fla.  art  7,  {{  3-5, 
which  requires  Legislature  every  10  years  to  apportion  representation, 
would  not  make  Invalid  laws  passed  by  a  subsequent  Legislature;  a 
Legislature  regularly  organized  and  recognized  as  the  existing  Legisla- 
ture being  the  "Legislature  de  facto." 

8.  Drains  $=>13 — Reclamation— Subdistmots—Authobitt  to  Cbeatb. 

It  is  within  the  authority  of  the  Legislature  to  create  a  subdistrict 
for  reclamation  of  a  larger  district  theretofore  created. 

9.  Courts  ®=9.351^ — ^Fedbbal  Pbocedure— Motion  to  Dismiss— Functions. 

A  motion  to  dismiss  under  equity  rules  takes  place  of  a  demurrer,  and 
admits  the  facts  alleged. 
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10.  DrAIITB  €=32(1) SXATUTB— Vaudiit. 

Laws  Fla.  1917,  c.  7430,  does  not  violate  Const  Fla.  art  6,  {  7;  It 
not  cl%atlng  the  office  o£  dratnagre  supervisors  for  a  greater  period  than 
four  years. 

11.  Dbatns   ^=988 — CoixEonoR  ot  Taxes— Failubx  to  Make  Deunqxhekt 

Tbat  drainage  supervisors,  instead  ot  having  tax  collectors  return 
books  as  delinquent  authorized  books  to  be  retained  and  tax  continued 
to  be  collected,  would  not  Invalidate  tax,  although  such  action  was  nn- 
aatborized. 

12.  IteAiRs  ®=>69 — Taxes— Vauditt. 

Tbat  uniform  acreage  tax  of  26  cents  per  acre.  Instead  of  24Vi  cents, 
imposed  by  drainage  board,  pursuant  to  Laws  Fla.  1917,  c.  7430,  {  7, 
would  produce  a  surplus  'over  estimated  expense^  would  not  tavalldate 
tax. 

13.  EXjurrx  ^=3264 — Motion  to  Steikic— SDrFiontNCT. 

Motion,  undertaking  to  reach  certain  parts  of  bill  by  setting  out  ef- 
fect of  portions  to  which  it  refers,  wUl  not  be  considered,  as  court  can- 
not be  required  to  go  through  the  entire  pleading  to  find  what  portion 
Is  attacked  by  motion  to  strike. 

In  Equity.  Bill  by  the  Everglades  Drainage  League  and  others 
against  the  Napoleon  B.  Broward  Drainage  District,  and  A.  B.  Lowe 
and  others,  as  supervisors  thereof,  W.  O.  Berryhill,  Tax  Collector  of 
Broward  County,  and  R.  B.  McLendon,  Tax  Collector  of  Dade  Coun- 
ty. On  motion  to  dismiss  bill  and  to  dismiss  certain  portions  of  the 
bill.  Motion  to  dismiss  bill  denied,  and  motion  to  dismiss  portions 
of  the  bill  granted  in  part  and  denied  in  part. 

Clair  D.  Vallette,  of  Washington,  D.  C,  for  complainants. 
Glenn  Terrell,  of  Tallahassee,  Fla.,  special  counsel  for  Internal  Im- 
provement Board. 
Atkinson  &  Burdine,  of  Miami,  Fla.,  for  defendants. 

CALL,  District  Judge.  This  cause  came  on  to  be  heard  before  Cir- 
cuit Judge,  WALKER,  and  District  Judges  CALL  and  CLAYTON, 
at  Birmingham,  Ala.,  on  the  application  of  the  complainants  for  an 
interlocutory  injunction  under  section  266  of  the  Judicial  Code  (Act 
March  3,  1911,  c.  23L  36  Stat.  1162  [Comp.  St.  1916,  §•  1243]),  re- 
straining the  board  of  drainage  commissioners  of  the  Napoleon  B. 
Broward  drainage  district  and  fiie  tax  collectors  of  Broward  and  Dade 
counties  from  collecting  the  uniform  acreage  tax  of  25  cents  per  acre 
imposed  by  the  board  of  drainage  commissioners  of  said  drainage 
district,  pursuant  to  section  7  of  chapter  7430  of  the  Acts  of  the  Flor- 
ida Legislature,  approved  May  26,  1917. 

The  bill  was  filed  by  the  Everglades  Drainage  League,  a  voluntary 
association  claiming  more  than  1,000  members,  owning  lands  in  the 
Everglades  Drainage  District,  a  certain  Florida  corporaticm,  for  them- 
selves and  all  others  in  like  interest.  They  claim  to  own  lands  includ- 
ed in  Everglades  patent  No.  137,  issued  by  the  United  States  to  the 
state  of  Florida,  pursuant  to  the  grant  of  the  swamp  and  overflowed 
lands  act  of  1850,  which  lands  are  included  in  the  Everglades  drain- 
age district,  established  by  the  Legislature  of  said  state,  for  the  pur- 
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pose  of  reclaiming  them,  and  also  within  the  limits  of  the  Napoleon 
B.  Broward  drainage  district ;  that  a  majority  of  the  members  of  the 
league  acquired  their  lands  prior  to  1911,  by  purchase  for  value. 

The  bill  then  sets  out  the  substance  of  chapter  7430,  Acts  of  the 
Florida  Legislature,  and  the  fact  that  the  board  of  drainage  commis- 
sioners of  the  Broward  drainage  district  met  and  organized  by  the 
election  of  one  of  its  members  as  chairman  and  levied  an  acreage  tax 
of  25  cents  per  acre  on  the  lands  within  the  district.  It  then  proceeds 
to  set  out  certain  provisions  of  the  Constitution  of  Florida,  as  to  the 
apportionment  of  the  Senate  and  House  of  Representatives,  and  al- 
leges a  failure  of  the  Legislature  to  obey  these  provisions,  and  that 
such  failure  constitutes  such  Legislature  an  illegal  body,  whose  acts 
are  not  entitled  to  respect  and  obedience,  except  in  such  matters  where 
the  court  decides  them  to  be  just  and  equitable,  and  that  taxes  levied 
by  such  illegal  body  is  a  denial  of  equal  protection  of  the  laws,  and  a 
deprivation  of  property  without  due  process  of  law. 

It  further  alleges  that  the  uniform  tax  of  25  cents  per  acre  was 
levied  before  anv  estimate  of  the  expenses  of  survey,  etc.,  provided 
for  by  the  act,  which  expenses  were  to  be  paid  by  said  levy :  that  sub- 
sequent to  said  levy  an  estimate  was  made,  and  thereafter  a  resolution 
was  adopted  by  said  board,  ratifying  and  approving  said  levy,  and 
books  containing  the  description  of  the  lands  in  ssud  Broward  drain- 
age district  were  prepared  and  certified  according  to  the  act,  and  filed 
with  the  tax  collectors  of  I>ade  and  Broward  counties  for  the  collec- 
tion of  said  acreage  tax,  and  that  said  tax  collectors  are  proceeding  to 
collect  the  same ;  that  persons  owning  lands  in  said  district  have  paid 
said  tax,  some  under  protest  and  some  without  protest;  that  under 
said  chapter  7430  said  tax  is  made  a  lien  upon  the  lands  upon  which 
it  is  assessed. 

Thereupon  the  bill  sets  out  certain  proceedings  of  the  board  of 
commissioners  in  the  levy  of  the  uniform  acreage  tax  of  25  cents  per 
acre,  and  extensions  of  the  time  for  payment  of  the  same,  and  claims 
all  such  actions  illegal  and  the  tax  void. 

The  bill  next  claims  that  the  term  of  office  created  by  the  Legisla- 
ture for  Kyle,  chairman  of  the  board,  is  longer  than  four  years,  and 
therefore  Kyle  is  not  a  member  of  the  board,  and  the  attempted  or- 
ganization of  June  15,  1917,  was  illegal  and  void,  and,  the  time  hav- 
ing passed  for  such  organization,  no  legal  board  exists,  and  the  levy 
of  the  tax  is  illegal. 

Section  III  of  the  bill  alleges  the  passage  of  the  swamp  and  over- 
flowed lands  act  by  Congress  (Act  Sept  28,  1850,  c.  84,  9  Stat.  519 
[Comp.  St.  1916,  §§  4958-4960]);  that  the  Legislature  by  appropri- 
ate legislation  vested  the  title  to  said  lands  in  the  trustees  of  the  in- 
ternal improvement  fund  in  trust,  for  the  purposes  of  reclaiming  said 
lands ;  that  in  1905  the  trustees,  for  the  purpose  of  selling  said  lands, 
adopted  a  map  or' plat  of  the  same,  by  projecting  the  township  and 
section  lines  from  the  surveyed  lands  surrounding  the  Everglades,  and 
had  the  same  recorded  in  the  counties  of  Dade  and  Palm  Beach ;  that 
in  1911,  upon  actual  survev  of  the  lands,  a  different  location  was  giv- 
en to  the  lands,  although  the  same  numbers  and  descriptions  were  re- 
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tained ;  that  complainants  bought  lands  by  the  first  maps  and  by  the 
adoption  of  the  maps  of  1911  they  are  unable  to  pay  taxes  on  the 
lands  OMfned  by  them. 

Section  III  then  proceeds  to  allege  the  adoption  of  legislation  cre- 
ating the  Kverglades  drainage  district  for  the  purpose  of  reclaiming 
the  entire  body  of  the  Everglades  lands,  the  'creation  of  the  board  of 
commissioners  of  the  Everglades  drainage  district,  and  enumeration 
of  their  duties  and  powers,  and  the  right  to  levy  taxes  for  the  purpose 
of  carrying  out  the  purposes  and  duties  imposed;   that  all  the  lands 
included  in  the  Napoleon  B.  Broward  drainage  district  are  included 
within  the  boundaries  of  said  Everglades  drainage  district;   that  the 
taxes  levied  by  reason  of  the  acts  prior  ^to  chapter  7430  are  made 
liens  on  all  of  said  lands;   that  in  all  deeds  made  by  the  trustees  to 
purchasers,  between  1907  and  1911,  reservations  for  rights  of  way, 
canals,  and  other  works  necessary  for  the  reclamation  of  said  lands' 
were  contained;   that  the  taxes  assessed  under  chapter  7430  are  in 
part  to  pay  damages  and  costs  of  rights  of  way  already  reserved,  and 
are  therefore  the  taking  of  property  under  the  guise  of  taxation — a 
taking  of  property  without  just  compensation,  within  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States,  and  this  denies 
to  the  owners  of  the  lands  within  the  Broward  drainage  district  the 
equal  protection  of  laws,  and  deprives  them  of  property  without  due 
process  of  law;   that  said  Everglades  were  appropriated  to  drainage 
purposes  by  the  United  States  and  state  of  Florida,  and  was  a  trust, 
and  that  1,500,000  acres  of  said  lands  are  still  held  by  the  trustees; 
that  the  trust  property  is  not  exhausted ;  that  the  levy  and  assessment 
of  the  drainage  taxes  and  liens  created  as  provided  in  the  acts  creat- 
ing the  Everglades  district  constitute  a  second  appropriation,  nulli- 
fying the  first  appropriation,  although  the  first  is  not  exhausted;  that 
l^  chapter  7430  there  is  a  third  appropriation  for  the  same  purpose ; 
that  this  act  is  an  unwarranted  abuse  of  legislative  power,  and  is  not 
due  process  of  law,  etc. 

Section  IV  then  proceeds  to  set  out  that  the  trustees,  under  the  act 
establishing  the  Everglades  drainage  district  and  acts  amendatory 
thereof,  were  carrying  out  the  reclamation  of  said  lands,  and  that 
by  reason  of  the  sale  of  lands  by  the  trustees  after  undertaking  their 
reclamation,  and  the  purchase  of  said  lands  by  persons  between  1905 
-  and  1911,  and  the  pajmient  of  purchase  money  applicable  to  such 
project,  said  purchasers  and  their  grantees  acquired  a  vested  right  in 
and  to  the  application  of  said  lands  and  proceeds  of  sale  to  the  drain- 
age and  reclamation  of  their  lands. 

Section  V  alleges  that  the  board  of  supervisors  have  incurred  debts 
and  liabilities -to  a  large  amount,  and  have  received  large  amounts 
of  said  uniform  tax  paid  under  protest,  and  other  large  amounts  paid 
not  under  protest,  which  amounts  ought  in  justice  to  be  returned  to  the 
parties  paying  same,  because  said  uniform  tax  is  illegal;  that  the 
board  has  no  means  of  paying  the  liabilities,  except  this  uniform  tax, 
and  therefore  a  receiver  ought  to  be  appointed  to  pay  the  liabilities 
,  and  return  the  balance  to  the  parties  paying  said  tax  in  the  propor- 
tion the  same  was  paid. 
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Then  follows  the  prayer,  section  VI,  praying  for  11  specific  reliefs: 
That  Kyle  was  not  a  member  of  the  board ;  that  said  board  was  ille- 
gally organized,  and  all  proceedings  had  under  the  attempted  organ- 
ization are  void;  that  the  levy  of  the  uniform  tax  before  the  esti- 
mate of  the  amount  necessary  was  void ;  that  the  assessment  of  said 
uniform  tax  was  excessive,  without  warrant  of  law,  and  void;  that 
the  uniform  tax  was  assessed  upon  lands  wrongfully  described,  and 
is  void ;  that  the  uniform  tax  was  levied  for  the  same  purposes  as  the 
Everglades  drainage  district  taxes,  and  is  void ;  that  sufficient  funds 
are  on  hand  and  available  to  carry  out  the  purposes  for  which  the 
uniform  tax  is  assessed,  and  said  tax  is  void;  that  the  levy  of  all 
Broward  drainage  district  ^axes  are  illegal  and  void ;  that  all  forfei- 
tures of  lands  within  said*  last-named  district  by  reason  of  the  non- 
payment of  said  taxes  are  void;  that  all  deeds,  tax  certificates,  and 
other  evidences  of  unpaid  district  taxes  are  void ;  and,  lastly,  that  the 
matters  complained  of  in  the  bill  deny  the  landowners  in  said  district 
the  equal  protection  of  the  laws  and  deprive  them  of  property  with- 
out due  process  of  law. 

Section  VII  prays  in  addition  that  said  chapter  7430,  and  the  taxes 
and  liens  authorized  thereby,  and  the  proceedings  of  the  board  of  su- 
pervisors, may  be  by  the  order  of  this  court  declared  null  and  void, 
and  the  defendants  be  enjoined  from  proceeding  to  levy  and  collect 
all  taxes  against  the  complainants,  and  others  similarly  situated ;  that 
the  uniform  taxes  paid  under  protest  be  restored  to  the  persons  pay- 
ing the  same;  that  the  legal  debts  of  said  district  and  the  board  be 
paid,  and  the  balance,  if  any,  be  distributed  to  persons  who  paid  same 
without  protest;  that  a  recdver  be  appointed  for  all  moneys  and 
property  of  said  board  and  account  for  the  same  to  this  court;  that 
each  of  the  defendants  be  restrained  from  collecting  the  uniform  tax ; 
that  the  defendants  be  restrained  from  forfeiting  or  selling  lands 
within  the  district  or  issuing  tax  certificates,  etc.,  for  the  nonpayment 
of  taxes;  that  a  temporary  restraiping  order  be  issued  against  the 
defendants,  enjoining  them  from  executing  any  of  the  provisions  of 
chapter  7430,  and  upon  final  hearing  said  injunction  shall  be  made 
permanent. 

April  26th  application  was  made  for  a  temporary  restraining  or- 
der. May  1st  a  motion  to  dismiss  the  bill  was  made  by  the  defendants 
on  various  grounds.  They  may  be  succinctly  stated  as  follows:  (1) 
This  court  is  without  jurisdiction,  because  the  jurisdiction  is  based 
upon  a  federal  question  being  involved,  and  the  bill  shows  no  federal 
question.  (2)  That  the  bill  is  multifarious,  in  seeking  relief  against 
the  defendants  for  distinct  matters  and  causes  of  action. 

The  motion  seeks  dismissal. of  certain  portions  of  the  bill:  (1) 
That  portion  of  the  bill  which  seeks  to  have  the  court  declare  a  part 
of  the  uniform  acreage  tax  void,  because  no  part  of  the  tax  was 
tendered,  and  does  not  offer  to  do  equity.  (2)  That  part  of  the  bill 
seeking  to  have  this  court  declare  W.  C.  Kyle  not  a  member  of  the 
board,  and  praying  to  have  him  removed  from  office.  (3)  That  part 
of  the  bill  seeking  to  have  a  receiver  appointed  for  the  said  drainage 
district.    (4)  That  part  of  the  bill  assailing  the  act,  because  the  Bro- 
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ward  drainage  district  is  contained  within  the  Everglades  drainage 
district,  and  that  sufficient  funds  are  on  hand  to  complete  the  work 
outlined   by  the  prior  acts.     (5)  Paragraph  II  of  the  bill,  because 
complainants  seek  to  have  a.  law  declared  invalid  because  of  irregu- 
larities in  proceedings  of  the  board.     (6)  Paragraph  III  of  the  bill, 
because  no  federal  question  is  involved,  and  complainants  cannot  be 
heard  to  complain  of  the  matters  therein  set  out.    (7)  Paragraph  IV 
of  the  bill,  because  the  Legislature  acted  within  its  powers  in  the 
creation   of  the  drainage  district.     (8)  Certain  portions  of  the  bill, 
setting  out  the  constitutional  provisions  of  the  state  of  Florida,  bear- 
ing upon  the  representation  and  apportionment  of  the  Senate  and 
House  of  Representatives. . 

As  to  the  application  of  the  complainants  for  a  temporary  restrain- 
ing order,  what  was  said  on  the  application  for  an  interlocutory  in- 
jimction  in  this  case  ai^lies  to  and  disposes  of  the  application.  Eq- 
uity rule  73  (198  Fed.  xxxix,  115  C.  C.  A.  xxxix). 

[1]  I  now  come  to  the  motion  to  dismiss  the  bill.  Is  there  a  fed- 
eral question  raised?  The  bill,  while  voluminous,  containing  many 
matters,  still  a  careful  study  of  it  shows  that,  while  the  pleader's  main 
idea  was  to  have  the  court  declare  the  entire  act  unconstitutional, 
without  any  specific  attack  upon  section  7,  under  which  the  tax  was 
levied,  does  contain  allegations  that  said  section  of  the  act  deprives 
them  of  their  property  without  due  process  of  law.  The  Supreme 
Court  of  Florida,  in  a  recent  case,  decided  that  said  section  was  un- 
constitutional and  the  taxes  levied  thereimder  void.  A.  C.  Redman  v. 
W.  C.  Kyle  et  al.,  as  Board  of  Supervisors  of  Broward  Drainage 
District  (not  vet  oflScially  reported)  80  South.  3(X).  This  decision  was 
based  upon  the  want  of  notice  .to  the  taxpayer  by  reason  of  the  re- 
striction of  defenses  contained  in  section  21  of  the  act.  The  tax  au- 
thorized by  this  section  7  is  therefore  violative  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  as  well  as  the 
Constitution  of  the  state  of  Florida,  and  I  think  is  a  federal  question, 
and  vests  this  court  with  jurisdiction,  provided  the  matter  in  con- 
troversy exceeds  $3,000  in  value,  exclusive  of  interest  and  costs. 

[2-4]  The  bill  alleges  generally  that  the  amount  in  controversy 
exceeds  $3,000,  exclusive  of  interest  and  costs,  and  makes  Exhibit  A, 
attached  to  the  bill,  a  part  of  the  same,  and  prays  reference.  This 
has  the  same  effect  as  though  the  facts  set  out  in  Exhibit  A  were  al- 
leged in  the  body  of  the  bill.  By  this  exhibit  the  Everglades  Sugar 
&  Land  Company  own  some  17,000  acres  of  land  in  Broward  county, 
in  the  confines  of  the  Broward  drainage  district,  upon  which  the  tax 
of  25  cents  per  acre  was  assessed.  This  exhibit  therefore  shows  the 
jurisdictional  amount  in  controversy  in  Broward  county  between  one 
of  the  complainants  and  all  the  defendants,  except  the  tax  collector  of 
Dade  county.  This  being  so,  the  joinder  of  the  other  parties  com- 
plainant and  the  tax  collector  of  Dade  coimty  as  defendant  ceases  to 
be  a  jurisdictional  question,  and  the  motion  to  dismiss  the  bill  for 
want  of  jurisdiction  will  be  denied. 

[5,  •]  The  next  general  ground  for  the  dismissal  of  the  bill  is  that 
it  is  multifarious.     A  bill  is  not  multifarious,  if  it  be  single  as  to 
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the  subject-matter  and  object  thereof  and  the  relief  sought,  if  all 
the  defendants  are  connected,  though  differently,  with  the  whole 
subject  of  dispute.  In  the  instant  case  the  main  object  of  the  bill 
is  to  have  chapter  7430  declared  violative  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States,  and  the  tax  authorized 
therein  void.  Each  of  the  complainants  are  interested  in  the  subject- 
matter,  although  in  different  amounts,  and  each  of  the  defendants 
are  connected,  though  differently  with  the  whole  dispute.  Rule  38 
of  the  Equity  Rules  (198  Fed.  xxix,  115  C.  C.  A.  xxix)  provides  that 
when  the  question  is  one  of  common  or  general  interest  to  many  per- 
sons, constituting  a  class  so  numerous  as  to  make  it  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend  for 
the  whole.  The  bill  in  this  case  is  filed  by  the  complainants  represent- 
ing a  class  under  said  rule.  I  do  not  understand  that,  because  the 
complainants  may  pray  for  relief  to  which  they  may  not  be  entitled, 
the  bill  thereby  is  made  multifarious;  nor  would  the  allegations  in 
the  bill  of  facts  that  may  not  be  material  to  the  relief  that  will  be 
granted  have  this  effect.  I  am  therefore  of  opinion  that  the  motion 
to  dismiss  on  the  ground  that  the  bill  is  multifarious  is  not  well  taken. 

Motions  were  made  to  strike  certain  portions  of  the  bill.  These 
portions  are  not  specifically  pointed  out,  except  as  to  paragraphs  II, 
III,  and  IV,  and  pages  18  b,  c,  and  d  of  the  bill. 

[7]  Taking  up  tiie  first  motion  to  strike  pages  18,  c  and  d,  these 
pages  are  amendments  to  the  first  paragraph  of  the  bill,  and  set  out 
sections  3,  4,  and  5  of  article  7  of  the  Constitution  of  the  state  of 
Florida,  which  require  the  Legislature  every  ten  years  to  apportion 
the  representation  and  for  taking  a  census,  and  then  alleges  the  re- 
fusal of  the  Legislature  to  do  this,  and  therefore  this  refusal  to  obey 
this  constitutional  requirement  makes  void  the  taxes  levied  pursuant 
to  laws  passed  by  a  Legislature  elected  subsequent  to  such  refusal. 
If  this  contention  is  correct,  it  would  upset  all  the  laws  passed  sub- 
sequent to  1897.  The  statement  of  the  effect  of  the  court  under- 
taking to  declare  invalid  a  law  passed  by  a  Legislature  regularly  or- 
ganized and  recognized  as  the  existing  legislative  body  by  the  execu- 
tive of  the  state,  because  a  census  had  been  taken,  but  no  apportion- 
ment of  representation  made,  seems  to  me  sufficient  to  condemn  the 
contention  of  the  bill.  But  the  Legislature  passing  chapter  7430  was 
the  Legislature  de  facto,  and  its  acts  are  therefore  binding.  This 
I  understand  from  the  authorities  to  be  the  law,  and  no  authority 
contra  has  been  cited  to  me.  The  motion  to  strike  pages  18  b,  c,  and 
d  will  be  granted. 

Taking  up  next  the  motion  to  strike  paragraph  IV  of  the  bill, 
this  paragraph,  as  I  understand  "it,  contends  that  the  state  took  the 
swamp  and  overflowed  lands  under  the  act  of  1850,  with  a  trust  af- 
fixed, to  use  these  lands  and  the  proceeds  of  sale  for  the  purpose  of 
reclaiming  them,  and  in  the  execution  of  the  trust  conveyed  them  to 
the  trustees  of  the  internal  improvement  fund;  that  subsequently 
the  Everglades  drainage  district  was  formed,  and  a  board  of  commis- 
sioners appointed  therefor.  Power  to  levy  taxes,  etc.,  was  granted 
for  the  purpose  of  reclaiming  the  lands,  and  lien  of  such  taxes  de- 
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clared;  tljat  subsequent  to  the  formation  of  this  Everglades  drainage 
district  chapter  7430,  creating  the  Napoleon  B.  Broward  drainage 
district,  was  passed.  The  boundaries  defined,  and  the  powers  f^ven 
for  the  purpose  of  reclamation,  and  the  lands  contained  in  this  last- 
named  district  are  included  also  in  the  Everglades  drainage  district. 
There  seem  to  be  two  main  contentions  in  this  paragraph:  (1) 
That  there  is  a  trust  attaching  to  these  lands  under  the  act  of  1850, 
that  they  and  the  proceeds  of  uie  sale  of  same  shall  be  devoted  to  their 
reclamation  imtil  all  shall  have  been  exhausted ;  and  (2)  that,  the  Ev- 
erglades drainage  district  having  been  established,  it  was  not  in  the 
power  of  the  Legislature  by  a  special  act  to  carve  out  of  the  territory 
covered  by  the  Everglades  drainage  district  the  Broward  drainage 
district.  The  first  contention  seems  to  be  authoritatively  decided 
against  the  complainants'  contention,  by  the  case  of  Higar  v.  Recla- 
mation District,  111  U.  S.  701,  4  Sup.  Ct.  663,  28  L.  Ed.  569.  The 
claim  of  tiie  complainants  that  as  citizens  of  the  United  States  they 
attempt  to  enforce  a  law  of  the  United  States  and  not  the  grant  is 
without  merit,  it  seems  to  me. 

[I]  The  second  contention  is,  it  seems  ^to  me,  equally  without  merit. 
Under  the  authorities,  as  I  view  them,  it  is  within  the  authority  of 
the  Legislature  to  create  a  subdistrict  for  reclamation  of  a  larger 
district  theretofore  created.  The  distinction  between  ordinary  taxes 
levied  for  general  governmental  purposes  and  assessments  for  im- 
provements has  been  pointed  out  in  a  number  of  cases.  It  is  for  the 
L^slature  to  decide  the  question  of  the  necessity  for  such  improve- 
ments and  the  area  and  manner  of  making  same,  unless  there  is  such 
a  flagrant  abuse  of  the  power,  because  of  arbitrary  and  wholly  unwar- 
ranted legislative  action,  as  would  authorize  a  court  of  equity  to  in- 
tervene to  protect  a  constitutional  right  of  the  landowner.  The  mo- 
tion to  strike  the  fourth  paragraph  of  the  bill  will  be  granted;  the 
facts  therein  stated  not  being  a  basis  for  relief  by  this  court. 

Paragraph  III  of  the  bill  alleges  in  substance  that  the  trustees  of 
the  internal  improvement  fund  in  1905,  in  order  to  sell  said  lands, 
adopted  a  map  or  plat  of  the  Everglades,  dividing  said  lands  into  sec- 
tions and  townships  by  projecting  the  lines  of  the  United  States  sur- 
veys of  the  surrounding  Ismds,  and  filed  the  same  for  record  in  the 
recording  offices  of  Dade  and  Palm  Beach  counties,  as  well  as  record- 
ing same  in  the  records  of  the  trustee ;  that  in  1907  amendments  were 
made  to  this  map,  and  copies  of  same  duly  filed  in  Dade  and  Palm 
Beach  counties;  that  said  trustees  in  1911  made  a  new  division  of 
all  the  Everglades  land,  and  substituted  arbitrary  and  different  lines 
for  the  division  of  1905  and  1907,  changing  the  location  of  the  sec- 
tion, township,  and  ranpfe  lines,  thereby  changing  the  sections  and 
townships  included  therein  from  those  made  by  the  maps  of  1905  and 
1907;  that  the  sections,  townships,  and  ranges  shown  on  the  map 
of  1911  are  numbered  the  same  as  shown  on  the  map  of  1905  and 
1907,  but  in  fact  describe  other  and  different  lands;  that  complain- 
ants and  their  predecessors  in  title  bought  their  lands  from  the  trus- 
tees under  and  pursuant  to  the  map  of  1905  and  1907;  that  certain 
areas  of  land  in  the  Everglades  are  not  included  in  any  section  under 
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the  division  of  1911,  but  townships  and  ranges  were  widely  sep- 
arated by  such  areas;  that  no  map  of  the  division  of  1911  has  been 
recorded  in  Dade,  Palm  Beach,  or  Broward  counties,  but  the  division 
of  1911  has  been  carried  out  in  a  new  sectional  map  of  Florida  au- 
thorized by  the  commissioner  of  Agriculture,  one  of  the  said  trustees, 
and  published  by  the  department  of  Agriculture,  which  last  map  in- 
cludes the  Broward  drainage  district  and  the  lands  upoa.  which  the 
uniform  tax  was  levied ;  that  the  supervisors  of  the  Broward  drainage 
district  are  preparing  and  threatening  to  survey  the  lands  within  said 
district  according  to  the  division  of  1911.  The  section  contains  copies 
of  the  different  maps  referred  to. 

[9]  The  motion  to  dismiss  under  the  equity  rules,  as  I  understand 
it,  takes  the  place  of  a  demurrer  and  admits  the  facts  alleged.  This 
suit  is  primarily  to  enjoin  the  uniform  acreage  tax.  The  facts  that 
complainants  or  their  predecessors  in  title  purchased  land  pursuant 
to  one  map,  and  the  trustees  arbitrarily  changed  said  map,  changing 
the  location  of  the  lands  purchased,  retaining  the  same  designations, 
but  in  fact  making  such  designations  describe  other  and  different 
lands  than  those  described  by  such  designations,  according  to  the 
map  pursuant  to  which  the  purchase  was  made,  and  the  taxes  being 
levied  according  to  the  last  division,  are  material,  it  seems  to  me,  to 
the  questions  raised  in  this  suit,  and  without  ecplanation  would  en- 
title the  complainants  to  some  of  the  relief  prayed.  This  motion  will 
therefore  be  denied. 

Paragraph  II  ^alleges  the  organization  of  the  board  of  supervisors 
on  June  ISth,  the  day  named  in  such  act  for  the  organization;  the 
passage  of  the  resolution  levying  the  uniform  tax,  etc.;  on  August 
3d  the  adoption  of  a  resolution  apportioning  the  estimate  of  ex- 
penses and  ratifying  the  resolution  levying  the  tax  adopted  June  15th  ; 
the  report  of  the  secretary  of  the  board  and  acceptance  of  same,  and 
instructions  to  turn  over  the  tajt  books  to  the  tax  collectors  of  Dade 
and  Broward  counties.  The  section  then  alleges  certain  resolutions  of 
the  board  instructing  such  tax  collectors  to  retain  tjie  books.  This 
Section  then  proceeds  to  allege  the  provisions  of  sections  7  and  14  of 
article  16  of  the  state  Constitution,  and  claims  that  chapter  7430  vio- 
lates the  provisions  of  section  7,  in  that  it  creates  tlie  office  of  drain- 
age supervisor  for  a  period  greater  than  four  years,  and  undertakes 
to  show  how;  that  therefore  the  board  was  not  legally  organized  at 
the  meeting  in  June,  and  therefore  the  tax  was  void;  that  the  levy 
was  made  without  an  estimate  first  made;  that  the  levy  was  exces- 
sive; that  the  levy  was  not.  made  until  August  14th,  when  the  sec- 
retary made  his  report;  that  the  tax  collectors  of  Dade  and  Broward 
counties  did  not  make  delinquent  returns  as  required  by  the  act. 

There  seem  to  be  three  main  grounds  of  attack  on  the  tax  by  this 
section : 

[10]  First.  That  the  act  creates  an  office  for  more  than  four  years, 
and  therefore  there  is  no  board  of  supervisors,  and  consequently  no 
legal  tax  levied.  A  careful  reading  of  the  act  convinces  me  that 
this  ground  is  untenable.  The  term  of  office  is  fixed  at  four  years 
from  June  15,  1917,  by  the  act  itself. 
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The  second  ground  of  attack  is  because  the  tax  was  levied  before 
the  estimate  of  expense;  but  the  paragraph  shows  the  estimate  was 
made  and  the  estimate  approved  and  the  resolution  of  June  15th 
ratified. 

[11]  Ag^n,  that  the  board,  instead  of  having  the  collectors  return 
the  books  as  delinquent,  authorized  said  books  to  be  retained  and  tax 
continued  to  be  collected.  This  action,  if  unauthorized,  would  not 
invalidate  the  tax. 

[12]   And  also  that  the  tax  was  excessive,  and  the  estimate  con- 
tained items  not  properly  expenses.    It  is  true  the  paragraph  shows 
$19,900  in  excess  of  the  engineers'  estimate  of  expense,  provided 
every  dollar  of  the  tax  was  paid.    I  do  not  conceive  that  a  tax  levy 
will  be  declared  excessive,  and  therefore  void,  because  the  levied  tax 
of  25  cents  per  acre,  instead  of  24^4  cents,  would  produce  a  surplus 
over  the  estimated  expenses.    The  cost  of  survey,  etc.,  necessary  to 
formulate  a  scheme  of  reclamation,  must  at  best  be  an  estimate  before 
the  work  is  done,  and  this  acreage  tax  was  provided  by  the  Legisla- 
ture to  pay  such  expenses.    It  would  be  impossible  to  tell  with  mathe- 
matical certainty  the  amount  of  the  expense  before  the  work  was 
done.    I  am  of  opinion  that  such  a  difference  in  the  amount  of  the  es- 
timate and  the  amotmt  expected  to  be  raised  by  the  tax  would  not 
constitute  an  excessive  levy  or  invalidate  the  tax.     The  motion  to 
strike  paragraph  II  of  the  bill  will  therefore  be  granted. 
,  [13]  The  twelfth  ground  of  the  motion  undertakes  to  reach  certain 
portions  of  the  bill,  by  setting  out  the  effect  of  the  portions  to  which 
it  refers.     This  is  not,  I  think,  good  practice.     As  I  understand  the 
law,  the  court  cannot  be  required  to  wade  through  an  entire  pleading 
to  find  out  what  portion  is  attacked  by  the  motion.    For  this  reason 
I  have  not  considered  the  twelfth  ground. 

This  disposes  of  all  matters  submitted  to  me  on  the  hearing.    An 
order  will  be  prepared  pursuant  to  the  foregoing  memorandum. 


COMMERCIAI.  CREa>IT  CO.  v.  UNITED  DIVEKS'   SUPPLY  CO. 

(two  cases). 

(District  Court,  S.  D.  Florida.     August  13,  1918.) 

Nob.  598,  699. 

L  Pmwcipai.  and  Aoent  ®=»100(6) — Speciai,  Agent. 

Money  lender's  agent,  kept  at  debtor's  place  of  business  to  direct  ship- 
ment and  disposal  of  sponges  purchased  with  funds  advanced  by  the 
principal,  had  only  special  agency  for  special  purpose,  and  could  not 
bind  principal  by  approval  of  or  action  upon  contract  of  third  person 
with  debtor. 
i.  CoNTSACTs  9=»83 — ^Repudiation  as  "Failtikb  ot  Considebation." 

Where  consideration  moving  to  plaintiff  for  release  of  notes  was  de- 
fendant's agreement  to  perform  certain  acts,  defendant's  repudiation  of. 
Its  agreement  would  not  constitute  a  "failure  of  consideration"  for  the 
release. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Sertes,  Failure  of  Consideration.] 

^sFor  ottktr  eaaM  ■••  came  topic  A  KEY-KUMBBR  in  «I1  Key-Numbered  Dlgesti  &  Indexes 
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3.  Evidence  «=>444  (6)— Action  on  Note— Pasoi.  EyiDmOB  CoNntADicnNa 
Written  Instrument. 

In  an  action  against  an  indorser  on  a  promissory  note,  wherein  a  re- 
lease was  Interposed  as  a  defense,  evidence  of  a  parol  agreement  tbat 
the  release  was  not  to  become  effective  until  approved  by  plaintiff's  board 
of  directors  was  not  inadmissible^  as  contradicting  a  written  instrument 

At  Law.  Actions  by  the  Commercial  Credit  Company  against  the 
United  Divers'  Supply  Company.  On  demurrers  to  pleas  to  declara- 
tions and  replies  to  pleas.    Decrees  entered. 

M.  B,  Macfarlane.  R.  E.  L.  Chancy,  and  N.  B.  K.  Pettingill,  all  of 
Tampa,  Fla.,  for  plaintiff. 

McKay  &  Withers,  of  Tampa,  Fla.,  for  defendant. 

CALL,  District  Judge.  These  suits  are  similar,  the  difference  be- 
ing in  the  amounts  of  the  two  promissory  notes.  The  declarations  al- 
lege the  indorsement  before  maturity  and  for  value  of  the  notes  by 
the  payee  to  the  plaintiff.  To  these  declarations  several  pleas  have 
been  interposed,  identical  in  each  case.  On  the  first  and  second  pleas 
issue  is  joined,  and  demurrers  interposed  to  the  third,  fourth,  fifth, 
and  sixth  pleas,  and  two  replications  filed  to  the  seventh,  which  are 
the  same  in  both  cases,  and  to  these  replications  demurrers  are  filed 
by  the  defendant. 

The  third  plea  sets  up  that,  prior  to  the  indorsement  of  the  prom- 
issory note  to  the  plaintiff,  the  plaintiff  and  a  certain  corporation  had 
an  arrangement  whereby  the  plaintiff  would  advance  to  the  corpora- 
tion moneys  with  which  to  buy  sponges,  and  kept  an  agent  at  the 
corporation's  place  of  business  for  the  purpose  of  directing  the  ship- 
ment and  disposal  of  sponges  so  purchased  with  the  funds  so  advanc- 
ed; that  the  corporation  applied  to  defendant  to  purchase  sponges  of 
the  value  of  more  than  $15,000,  and  agreed  to  hold  said  sponges  in 
trust  for  defendant,  and  to  sell  and  dispose  of  the  same,  and  to  assign 
all  bills  receivable  arising  from  the  sale  of  said  sponges ;  that  their  pro- 
ceeds should  be  applied  to  the  payment  of  the  purchase  price;  that 
pursuant  to  this  agreement  two  promissory  notes  in  different  amounts, 
aggregating  the  value  of  sponges,  were  given  b'y  the  corporation  to 
the  defendant,  and  that  this  agreement  was  approved  by  the  agent  of 
the  plaintiff  so  maintained  at  ^e  place  of  business  of  the  corporation ; 
that  in  pursuance  of  this  agreement  the  defendant  indorsed  and  dis- 
counted said  notes  with  the  plaintiff  77  per  cent,  of  their  face  value ; 
that  subsequently  the  corporation,  with  knowledge  and  consent  of  the. 
plaintiff's  agent  so  maintained  as  aforesaid,  and  without  the  consent 
of  the  defendant,  confused  these  sponges  with  others  purchased  with 
money  advanced  to  the  corporation  by  the  plaintiff,  and  the  plaintiff 
through  its  agents  aforesaid  undertook  the  disposal  of  all  of  said 
sponges  so  confused,  with  full  power  to  collect  the  proceeds  of  said 
sales;  that  by  this  action  of  the  plaintiff  in  dealing  with  and  appro- 
priating sponges  of  defendant  of  a  greater  value  than  the  amount  re- 
ceived on  discount  of  the  notes  the  defendant  is  relieved  of  further 
liability  on  its  indorsement. 

4s>For  otbar  cues  ««•  mud*  topic  *  KBT-NUMBER  In  all  Kej-Numberad  Dlswta  A  Indsxw 
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The  fourth  plea  makes  the  third  a  part,  and  further  alleges  that 
the  plaintiff  received  the  proceeds  from  the  sale  of  the  sponges,  and 
did  not  apply  same  to  the  payment  of  the  promissory  notes,  and  that 
the  amotint  so  received  was  more  than  sufficient  to  fully  discharge  de- 
fendant of  its  liability.  The  fifth  plea  incorporates  the  fourth,  and 
further  alleges  that  plaintiff  received  the  proceeds  of  the  sale  of  all 
the  sponges  delivered  by  the  defendant  to  the  corporation,  which 
amounted  to  more  than  enough  to  discharge  the  liability  of  the  defend- 
ant. The  sixth  plea  repeats  the  averments  of  the  fourth,  and  prays 
judgment  for  the  difference  between  the  value  of  the  sponges  so  deliv- 
ered to  the  corporation  and  the  amount  received  by  the  defendant  on 
the  discount  of  the  note. 

[1]   The  demurrers  challenge  the  sufficiency  of  these  pleas  to  defeat 
plauntifiE's  recovery.    The  theory  of  the  defendant  in  interposing  these 
pleas  as  defenses  seems  to  be  that  the  plaintiff  is  responsible  for  the 
performance  or  nonperformance  of  the  agreement  between  the  de- 
fendant and  the  corporation  in  the  delivery  of  the  sponges  and  giving 
the  promissory  notes.    This  it  seems  to  me  is  the  test  to  be  applied  to 
these  pleas.    The  pleas  set  out  fully  the  transaction  and  agreement  be- 
tween the  defendant  and  the  corporation,  but  this  agreement  does  not 
bind  the  plaintiff,  unless  it  either  was  a  party  to  it  in  its  inception  or 
by  its  acts,  with  knowledge  of  same,  either  estopped  itself  or  adopted 
same     These  pleas  seek  to  make  the  plaintiff  liable  under  the  agree- 
ment set  out  by  reason  of  the  fact  that  it  maintained  an  agent  for  the 
purpose  of  shipping  and  disposing  of  sponges  bought  by  the  corpora- 
tion with  funds  advanced  to  it  by  the  plaintiff  for.  that  purpose,  and 
that  this  agent  approved  the  contract  between  the  defendant  and  the 
corporation.    It  must  be  borne  in  mind  that  this  constitutes  the  only 
notice  to  or  participation  in  the  contract  by  this  plaintiff.    These  al- 
legations in  the  pleas  show  a  special  agency  for  a  specific  purpose,  out- 
side of  which  purpose  the  agent  by  his  acts  or  knowledge  cannot  bind 
the  principal.    The  additional  allegations  in  the  fourth,  fifth,  and  sixth 
pleas  rest  and  depend  upon  the  allegations  of  the  third  plea  for  suffi- 
ciency as  defenses.    If  the  facts  alleged  in  the  third  plea  do  not  con- 
stitute a  defense,  the  fourth,  fifth,  and  sixth  pleas  do  not.    I  am  of 
opinion  that  the  third,  fourth,  fifth,  and  sixth  pleas  are  demurrable. 
There  are  various  grounds  of  demurrer  urged  to  these  pleas,  but  the 
only  ground  considered  by  me  is  the  one  above  discussed. 

The  seventh  plea  alleges  that  on  a  date  subsequent  to  the  falling  due 
of  the  notes  sued  on  the  plaintiff  and  defendant,  in  order  to  settle  their 
differences,  entered  into  an  agreement  that  the  defendant  would  as- 
sume certain  indebtednesses  to  plaintiff,  and  employ  a  certain  individual 
for  a  specified  time,  in  consideration  of  which  acts  upon  the  part  of 
defendant  the  plaintiff  would  advance  moneys  to  defendant  for  the 
purpose  of  conducting  a  sponge  business ;  that  pursuant  to  said  agree- 
ment defendant  entered  into  the  contract  with  the  individual  named, 
and  stood  ready,  able,  and  willing  to  fully  complete  its  part  of  the 
agreement;  also  that  pursuant  to  the  agreement  the  plaintiff  and  its 
president  executed  a  release  to  the  corporation  named  in  the  pleas,  and 
263  F.— 17 
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makers  of  the  notes  in  suit,  acquitting  it  of  all  responsibility  for  the 
payment  of  said  notes  and  other  amounts  claimed  to  be  due  the  plaintiff 
from  said  corporation ;  that  in  said  release  the  plaintiff  expressly  stated 
that  the  consideration  for  said  release  was  the  contract  theretofore  en- 
tered into  by  the  defendant  with  the  party  named  in  said  pleas ;  that 
the  plaintiff  without  just  cause  refused  to  carry  put  its  agreement  with 
the  defendant,  by  reason  of  which  agreement  and  refusal  of  plaintiff 
to  comply  with  same  and  the  release  given  the  maker  of  the  notes,  de- 
fendant is  released  from  its  obligation  as  indorser  thereon. 

To  these  pleas  the  plaintiff  files  two  repHcations.  The  first  replica- 
tion denies  that  the  defendant  stood  ready,  able,  and  willing  to  per- 
form its  agreement,  and  further  denies  that  plaintiff  repudiated  the 
same,  but  affirmatively  alleges  that  defendant  first  repudiated  the 
agreement,  thereby  relieving  plaintiff  of  its  obligation  under  said 
agreement,  and  that  such  repudiation  by  the  defendant  constitutes  a 
failure  of  consideration  for  tibe  release  set  up  in  said  pleas.  The  sec- 
ond replication  sets  up  that  the  agreement  and  the  release  pleaded  were 
entered  into  on  the  understanding  that  said  agreement  and  release 
should  fir.st  be  approved  by  the  plaintiff's  board  of  directors  before 
either  should  become  binding  upon  the  parties;  that  plaintiff's  board 
of  directors  refused  to  approve  of  same,  and  of  this  the  defendant 
had  due  notice. 

[2]  The  defendant  interposed  demurrers  to  these  replications. 
There  are  various  grounds  of  demurrer  contained  in  the  demurrers. 
It  seems  to  me  the  first  contains  the  meat  of  the  objections  to  the 
first  replication — that: 

"The  replication  does  not  constitute  a  reply  sufflci^it  in  law  to  bar  tbe 
defense  set  up  in  the  aeventli  plea." 

These  replications  nowhere  negative  the  fact  that  the  consideration 
moving  to  the  plaintiff  in  executing  the  release  set  out  in  haec  verba 
in  said  plea  was  the  contract  between  the  defendant  and  the  individual 
named.  Nor  does  it  negative  the  ability  of  the  defendant  to  perform 
said  contract.  These  it  seems  to  me  are  material  allegations  in  said 
pleas,  upon  which  depend  the  defense.  If  this  plaintiff,  in  considera- 
tion of  the  agreement  aforesaid  entered  into  by  the  defendant,  re- 
leased the  maker  of  the  notes  in  suit,  then  it  seems  to  me  it  is  not  in 
position  to  demand  payment  of  same  by  the  indorser.  There  has  cer- 
tainly been  no  failure  of  consideration  as  to  such  release ;  and  with 
such  release  existing  the  other  facts  alleged  in  the  replication  would 
constitute  no  answer  to  the  plea  as  a  whole.  I  am  therefore  of  opin- 
ion that  the  demurrers  to  the  first  replication  are  well  taken. 

[3]  The  second  ground  of  demurrer  to  the  second  replication  seems 
to  me  the  main  one ;  i.  e.,  does  such  replication  infringe  the  rule  against 
altering  or  contradicting  the  terms  of  a  written  instrument  by  a  for- 
mer or  contemporaneous  parol  agreement?  The  allegation  in  the 
replication  is  that  the  agreement  and  release  were  not  to  become  ef- 
fective until  approved  by  the  board  of  directors  of  plaintiff.  Evidence 
to  establish  this  understanding  or  agreement  would  not,  under  Burice 
V,  Dulaney,  153  U.  S.  228;  14  Sup.  Ct.  816,  38  I*.  Ed,  698,  violate  this 
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nile.    It  would  be 'to  the<  effect  that  the  agreement  and  release  never 
became  effective. 

It  is  my  judgment  that  the  demutrer  to  the  aecond  replication  is  not 
well  taken.    It  will  be  ordered  accor<Ung^y. 


THE)  BRIS. 
(District  Court,  8.  D.  New  Tork.    June  7,  1918.) 

1.  Shifptwq   ^s>145 — GoTKBNiaNTAi.  Ihtkbfebjbnoj)— Pbbpaid   Frmoht— Re- 

TEXTTON    BY   CARBIEB. 

Wher6  libelant  8blpi)ed  yamishes  npon  a  steamship,  prepaying  freight 
and  receiving  a  bill  of  lading,  releasing  carrier  from  loss  through  re- 
straint of  rulers  or  people,  and  providing  prepaid  freight  be  cousldcred 
as  earned  and  retained  by  carrier,  "vessel  or  cargo  lost  or  not  lost," 
and  after  loading  the  United  States  refused  the  owner  license  to  ship, 
the  carrier  could  retain  prepaid  freight. 

2.  Shippimo    4=>146 — BuAJi    or    Lading — ^Eabneo    E^iaHT    Loss — ^Public 

PoucT— Tm  or  Wab. 

Insertion  by  shipowner  of  clause  In  bill  of  lading  providing  that  pre- 
paid freight  be  considered  earned  on  shipment  and  retained  by  carrier, 
"vessel  or  cargo  lost  or  not  lost,"  Is  not  In  contravention  of  public  policy 
In  time  of  war. 
8.  SHTPPrKQ  «=>1457-BiLi.  or  Lajdino— Coitbidebatior. 

Where  a  carrier  loaded  goods  on  a  vessel  for  shipment,  and  freight 
was  prepcdd,  and  carrier  was  forced  to  unload  the  goods  through  ship- 
per's failure  to  secure  license  from  the  United  States,  such  was  not  a 
"commercial  frustration  of  the  adventure,"  constituting  failure  of  consid- 
eration. 

In  Admiralty.     libel  by  the  Standard  Varnish  Works  against  the     • 
steamship  Bris.    Libelant's  exceptions  to  claimant's  answer  overruled, 
and  libel  dismissed. 

Julius  J.  Frank,  of  New  York  City  (Everett  P.  Wheeler,  of  New 
Hamburg,  N.  Y.,  of  counsel),  for  libelant. 

Haight,  Sandford  &  Smith,  of  New  York  City  (Charles  S.  Haight, 
of  New  York  City,  of  counsel),  for  claimant. 

KNOX,  District  Judge.  •  This  matter  is  before  the  court  upon 
exceptions  filed  by  the  libelant  to  the  answer  of  the  claimant  herein. 
The  facts  appear  to  be  as  follows: 

Upon  August  13,  1917,  the  libelant  shipped  upon  the  steamship 
Bris,  then  lying  at  the  port  of  New  York,  100  barrels  of  varnishes, 
which  the  libelant  desired  to  have  carried  to  the  port  of  Gothenburg, 
Sweden.  Upon  reaching  that  port  the  merchandise  was  to  be  deliv- 
ered to  the  Allmanna  Svenska  Elektriska  A.  B.,  of  Westeras,  Sweden. 
The  freight  chaises  upon  the  shipment  amounted  to  $2,383.33,  and 
upon  August  17,  1917,  the  Ubelant  paid  to  the  agents  of  the  Bris  the 
freight  money  as  agreed  upon.  There  was  then  issued  to  the  libelant 
a  bill  of  lading. 

This  document  contained  a  clause  releasing  the  carrier  from  lia- 
bility for  loss  or  damage  arising  through  restraint  of  princes,  rulers, 
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or  people;  and  it  also  contained  two  other  clauses  pleaded  in  the 
answer,  and  frequently  referred  to  upon  the  argument  and  in  the 
briefs  as  controlling,  in  a  large  measure,  the  decision  to  be  made  here- 
in.   These  clauses  so  far  as  they  are  material  read  as  follows : 

"(6)  •  •  •  Prepaid  freight  is  to  be  considered  as  earned  on  shipment  of 
the  goods  and  is  to  be  retained  by  the  yessel's  owners,  vessel  or  cargo  lost  or 
not  lost,  or  If  there  be  a  forced  Interruption  or  abandonment  of  the  voyage  at  a 
port  of  dlstre^  or  elsewhere.    •     •    • 

"(7)  Also  in  case  the  ship  shall  be  prevented  from  reaching  her  destlnatloa 
by  quarantine,  bloclcade,  war,  ice,  unsafe  navigation,  or  the  hostile  act  of 
any  power,  or  In  case  blocking  up  by  ice  Is  to  be  feared,  or  if  the  dischargrlng 
of  the  goods  or  any  part  thereof  should  be  objected  to  by  the  authorities, 
the  master  or  owners  may  either  wait  until  the  navigation  is  reopened  or 
given  free,  or  discharge  the  goods  Into  any  depot  or  at  any  convenient  port 
or  bring  her  cargo  back  to  port  of  shipment  where  the  ship's  responsibility 
shall  cease.  This  to  apply  also  to  goods  shipped  as  through  freight  beyond  the 
original  port  of  destination  of  the  vessel.  In  any  case  the  freight  and  charges 
are  to  be  paid  In  full  and  the  shippers  and  consignees  to  be  responsible  for 
air  expenses  thereby  Incurred  upon  the  goods  and  for  demurrage  and  extra 
expenses  of  the  vessel  to  be  paid  In  full  along  with  the  freight.    •     •     • 

"Owing  to  conditions  of  war  or  hostilities  existing  or  threatened,  this 
shipment  Is  accepted  at  the  sole  risk  of  the  owners  hereof  of  arrest,  restraint, 
capture,  seizure,  detention,  or  Interference  of  any  sort  by  any  Power;  and 
the  carrier  and  Its  representatives  are  privileged  in  Its  or  their  absolute  dis- 
cretion, if  deemed  advisable  for  the  protection  of  the  vessel  or  any  cargo,  or 
to  avoid  loss,  damage,  delay,  expense,  or  other  disadvantages  or  danger, 
either  with  or  without  proceeding  to  or  toward  the  port  of  discharge,  or  en- 
tering or  attempting  to  enter  or  discharge  the  goods  there,  and  whether  such 
entry  or  discharge  be  permitted  or  not,  to  proceed  to  any  other  port  or  ports 
or  return  to  the  port  of  shipment,  once  or  oftener  In  any  order  or  rotation, 
retaining  the  goods  on  board  or  discharging  the  same  at  risk  and  expense  of  the 
owners  thereof  at  any  such  port  or  ports  at  the  first  or  any  subsequent  can, 
and  full  bill  of  lading  freight,  together  with  extra  compensation  for  additional 
transportation  and  all  other  charges,  shall  be  paid  by  the  shipper,  consignee, 
and/or  assigns,  and  shall  be  a  lien  on  the  goods." 

At  the  time  this  shipment  went  on  board  the  Bris,  there  was  in 
force  a  British  system  of  licensing  shipments  of  goods  that  were  to 
pass  through  the  war  zone.  Under  the  regulations  established  by 
Great  Britian  as  to  the  licensing  of  shipment  of  goods  from  the  United 
States,  it  was  necessary  for  the  exporter  to  obtain  what  was  called 
a  "navicert,"  and  it  was  necessary  that  this  navicert  should  accompany 
the  ship's  papers,  and,  if  the  same  was  lacking,  the  Allies  would  not 
permit  the  shipment  to  proceed  td  its  destination. 

At  the  time  the  varnishes  for  which  the  freight  was  paid  in  this 
case  were  delivered  to  the  Bris,  the  shippers  had  procured  the  re- 
quired license  from  the  British  government,  and  it  is  admitted  that 
upon  the  date  of  delivery  to  the  Bris  this  license  was  the  only  one 
required.  However,  upon  June  15,  1917  (chapter  30,  tit  7,  §§  1,  2, 
40  Stat.  225)  an  act  of  Congress  of  the  United  States  was  approved 
by  the  President,  giving  the  President  authority  to  regulate  exports 
by  proclamation,  and  imposing  penalties  of  fine  and  imprisonment  for 
any  violation  of.  the  act.  Thereafter,  upon  June  22,  1917,  July  9, 
1917,  August  27,  1917,  and  possibly  other  dates,  proclamations -were 
issued  by  the  President,  and  various  administrative  steps  were  taken, 
under  the  provisions  of  the  regulating  act  of  June  15,  1917,  imtil 
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opon  September  18,  1918,  the  exportation  to  Sweden  of  any  article  of 
commerce  was  forbidden,  imless  a  license  permitting  the  article  to  be 
exported  was  procured  from  the  proper  authority  in  the  United 
States. 

Some  days  after  the  issuance  of  the  President's  proclamation  of 
August  27,  1917,  which  comprehended  the  shipment  in  question,  the 
agents  -of  the  Bris  notified  the  libelant's  agents  of  the  situation  as  it 
then  existed,  and  gave  formal  notice  that,  unless  a  license  to  export 
the  shipment  in  question  was  procured  on  or  before  September  12, 
1917,  it  would  be  necessary  to  discharge  the  libelant's  cargo.  Simi- 
lar notice  was  given  to  other  shippers  whose  cargo  was  on  board  the 
Bris. 

Owing  to  the  confusion  that  resulted  among  shippers  by  reason  of 
the  President's  proclamations,  and  their  requirements,  and  so  as  to 
enable  the  shippers  to  make  appropriate  application  for  licenses,  the 
cargo  was  not  discharged  upon  September  12th..  In  the  meanwhile 
libelant  made  efforts  to  procure  an  export  license  for  the  varnishes, 
but  was  unable  to  have  the  same  issued.  Upon  October  2d,  the  agents 
again  sent  a  notice  to  the  libelant,  and  the  other  shippers  of  cargo, 
in  which  they  once  more  gave  formal  notice  that  unless  export  licens- 
es were  received  by  October  6,  1917,  the  cai^o  would  be  discharged, 
and  upon  October  8,  1917,  the  claimant  began  the  actual  discharge 
of  the  cargo,  and  completed  the  operation  about  October  22d.  About 
October  11th  it  was  definitely  ascertained  that  no  license  for  the 
export  of  the  shipment  in  question  would  be  issued. 

The  claimant  seeks  to  retain  the  freight  prepaid  upon  the  shipment 
of  the  varnishes,  upon  the  theory  that  it  was  through  no  fault  of  the 
Bris  that  the  cargo  did  not  go  forward,  and  that  under  the  bill  of 
lading  the  claimant  was  entitled  to  keep  the  freight  paid  in  advance, 
m  that,  under  the  sixth  paragraph  of  the  bill  of  lading,  the  prepaid 
freight  was  to  be  considered  as  earned  on  shipment,  and  that  under 
the  circumstances  herein  set  out  there  was  no  obligation  upon  the 
claimant  to  return  the  prepaid  freight. 

It  is  contended  by  the  libelant:  (1)  That  the  articles  in  the  answer 
to  the  libel  setting  forth  the  foregoing  facts  are  insufficient  in  law  to 
constitute  a  defense;  (2)  that  the  performance  of  the  contract  between 
the  parties  became  unlawful  after  the  agreement  was  made,  that  the 
consideration  therefor  failed,  and  the  libelant  .is  entitled  to  a  return 
of  the  prepaid  freight;  (3)  that  the  clauses  from  the  bill  of  lading 
hereinbefore  set  out  were  without  consideration  and  against  the  putv 
lie, policy  of  the  United  States;  (4)  that  the  said  clauses,  being  an 
attempt  to  put  off  the  essential  duties  resting  upon  every  public  car- 
rier by  virtue  of  his  employment,  are  accordingly  void;  (5)  that  the 
said  clauses  are  in  violation  of  Harter  Act  February  13,  1893,  c.  105, 
27  Stat.  445  (Comp.  St.  1916,  §§  8029-8035),  and  thereby  invalid  and 
void. 

The  naked  question  before  me  is,  under  the  circumstances  above 
recited  and  the  bill  of  lading  issued  upon  the  shipment,  can  the  claim- 
ant retain  the  prepaid  freight?  Fortunately,  I  am  not  without  a 
guide  in  seeking  the  proper  solution  of  the  question.     The  Circuit 
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Court  of  Appeals  for  this  circuit,  in  the  recent  case  of  The  Gracie  D. 

Chambers,  253  Fed.  182. C.  C.  A. (decided  May  22,  191g), 

and  in  its  facts  somewhat  similar  to  these  before  me,  has  held  in 
favor  of  the  claimant.  Indeed,  the  facts  which  justified  the  decision 
in  favor  of  the  claimant  in  the  Gracie  D.  Chambers  Case  appear  to 
me  to  be  less  persuasive  in  supporting  the  contention  of  the  claim- 
ant than  do  those  in  the  case  at  bar. 

In  that  case  the  schooner  began  to  load  a  general  cargo  at  this  port 
upon  September  14,  1917,  and  between  September  27th  and  Sep- 
tember 29th  the  libelant  paper  company  shipped  on  board  her  120 
tons  of  print  paper.  Late  in  the  afternoon  of  September  28th  the 
Treasury  Department  at  Washington  telegraphed  the  collector  at  the 
port  of  New  York  to  withhold  clearances  of  all  sailing  vessels  in 
port,  and  any  part  of  whose  voyages  would  bring  them  within  the 
danger  zone.  There  was  no  official  publication  of  the  embargo,  but 
upon  September  29th  it  was  put  in  effect  by  the  refusal  of  clearances 
to  such  vessels  as  applied  for  them.  October  3d  the  Gracie  D.  Cham- 
bers moved  out  to  an  anchorage  to  save  wharfage  chaises  and 
clearance.  On  October  4th  the  libelant  paid  the  freight  as  against 
the  delivery  of  the  bill  of  lading.  On  October  5th  the  master  applied 
for  a  clearance,  which  was  refused.  He  then  applied  to  the  an- 
thorities  at  Washington  to  make  an  exception  in  this  instance,  upon 
the  ground  that  the  Gracie  D.  Chambers  had  begun  to  load  cargo 
before  the  issuance  of  the  embargo  order.  Upon  October  10th  the 
refusal  to  make  an  exception  in  favor  of  this  schooner  was  definitely 
made.  Cargo  was  then  discharged,  and  the  owners  refused  to  return 
the  prepaid  freight.  It  will  be  noted,  in  passing,  that  the  cause  which 
prevented  the  execution  of  the  contract  of  the  parties  in  the  Gracie 
D.  Chambers  Case  arose  from  an  infirmity  placed  upon  the  schooner 
by  governmental  action. 

The  bill  of  lading  in  that  case  had  excepted  "restraints  of  princes 
and  rulers,"  and  also  "freight  for  the  said  goods  to  be  prepaid  in  full 
without  discount  retained  and  irrevocably  ship  and/or  cargo  lost  or  not 
lost."  It  is  said  by  the  libelant  in  the  case  before  me  that  the  decision 
in  the  Gracie  D.  Chambers  Case  turned  upon  the  construction  of 
the  word  "irrevocably"  as  it  was  contained  in  the  bill  of  lading.  In 
other  words,  that  the  parties  had  agreed  that  the  freight  should  be 
retained  irrevocably,  ship  and/or  cargo  lost  or  not  lost.  And  it  is 
then  urged  upon  me  that  the  bill  of  lading  issued  by  the  agents  of  the 
Bris  is  not  the  equivalent  of  that  issued  by  the  owners  or  agents  of 
the  Gracie  D.  Chambers. 

[1]  It  is  my  judgment  that  the  words,  "prepaid  freight  is  to  be  con- 
sidered as  earned  on  shipment  of  the  goods  and  is  to  be  retained  by 
the  vessel's  owners,  vessel  or  cargo  lost  or  not  lost,  or  if  there  be  a 
forced  interruption  or  abandonment  of  the  voyage  at  a  port  of  dis- 
tress or  elsewhere,"  are  for  all  practical  purposes  the  equivalent  of 
the  statement  that  "freight  for  the  said  goods  to  be  prepaid  in  full 
without  discount  retained  and  irrevocably  ship  and/or  cargo  lost 
or  not  lost."  The  effect  of  the  clause  in  each  instance  is  simply  this : 
That,  once  the  freight  money  is  paid,  it  is  paid  for  good  and  may  not 
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be  recovered.  That  this  holding,  in  certain  aspects,  must  appear 
harsh,  goes  without  saying. 

[2]  It  does  not  appear  to  me,  however,  that  under  the  existing 
circumstances  the  insertion  by  shipowners  of  such  a  clause  in  a  bill 
of  lading  contravenes  any  sotmd  public  policy,  if  public  policy  enters 
into  the  case  at  all.  It  is  my  opinioa  that  puUic  policy  in  any  given 
instance  depends  largely  upon  the  existent  conditions  and  circum- 
stances at  the  time  the  public  policy  is  enunciated.  At  the  time  the 
parties  here  entered  into  their  contract,  they  and  the  world  knew  the 
hazard  with  which  shipping  was  being  carried  on.  They  likewise  knew 
that  what  was  permitted  upon  one  day  might  not  be  permitted  the 
next.  Indeed,  by  act  of  Omgress  and  presidential  proclamation  they 
were  notified  that  regulations  governing,  and  perhaps  forbidding,  ex- 
ports, were  likely  to  be  issued  at  any  time,  and  in  the  face  of  this 
knowledge  the  libelant  delivered  his  cargo  to  the  Bris  and  prepaid  the 
freight  as  against  the  bill  of  lading.  It  is  not  to  be  wondered  at,  there- 
fore, that  ship's  owners,  in  view  of  the  demand  for  cargo  space,  sought 
to  protect  themsdves  (if  lawfulhr  they  might  do  so)  as  against  any 
contingency  that  might  arise.  The  infirmity  here,  unlike  the  Grade 
D.  Chambers  Case,  was  in  the  cargo  of  the  libelant,  and  not  in  the 
Bris. 

By  reason  of  the  forgoing  considerations,  the  cases  cited  by  the 
proctors  for  the  libelant  upon  wliat  has  been  declared  to  be  the  law 
with  respect  to  the  ability  of  a  carrier  to  limit  its  responsibilities  seem 
to  me  not  in  point.  My  attention  is  called  to  the  principle  announced 
in  Scrutton  on  Charter  Parties,  section  10,  article  137,  8th  Ed.,  page 
321,  where  it  is  said  advance  freight  "will  be  recoverable  (from  the 
shipowner)  if  the  goods  are  not  lost  by  excepted  perils,  or  if  the  ship- 
owner has  not  fulfilled  the  condition  precedent  of  starting,  within 
a  reasonable  time,  of  a  seaworthy  ship  on  the  agreed  voyage."  The 
answer  to  this  must  he  that,  in  this  litigation,  the  libelant  did  not  per- 
form Ae  conditions  precedent  to  his  being  permitted  to  forward  his 
goods,  and  it  appears  to  me  that  the  burden  of  not  having  done  so, 
even  though  prevention  was  through  the  action  of  the  government,  must 
fall  upon  it. 

Again,  it  is  urged  that  the  provision  in  the  seventh  clause  of  the 
bill  of  lading  is  applicable  only  to  a  case  where  the  ship  has  be^un 
her  voyage  and  is  "prevented  frcwn  reaching  her  destination."  This 
seems  to  me  not  to  be  a  valid  contention.  The  prevention  of  the  voy- 
age, interposed  by  the  government  of  the  United  States  within  this 
port,  was,  so  far  as  the  shipowners  were  concerned,  just  as  potent  a 
factor,  and  <q)erated  in  their  favor  to  the  same  extent,  as  would  the  act 
of  an  enemy  power  once  the  ship  was  on  her  way. 

[3]  I  am  likewise  unable  to  agree  with  the  libelant  that  there  was 
here  a  total  failure  of  consideration,  and  that  there  was  a  "commercial 
frustration  of  the  adventure,"  by  reason  whereof  the  libelant  is  en- 
titled to  prevail.  The  libelant,  under  his  contract,  had  space  for  its 
cargo.  For  weeks  the  owner  held  the  Bris  to  enable  the  libelant  to 
get  his  export  license.  Indeed,  the  Bris,  had  she  not  shown  a  dispo- 
sition to  act  fairly  with  the  libelant,  would  have  been  able  to  take  on 
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another  car^fo  and  complete  her  voyage  during  the  time  she  lay  idle 
for  the  purpose  of  being  in  a  position  to  sail  for  Gothenburg,  should 
the  libelant  procure  its  license.  The  adventure  was  frustrated  be- 
cause of  governmental  action,  and  I  shall  not  hold  that  a  frustration 
of  this  character  dissolved  the  contract,  notwithstanding  that  the  Bris 
did  not  "break  ground." 

Without  entering  into  a  discussion,  in  an  opinion  already  too  long, 
of  my  reasons  for  thinking  that  the  Harter  Act  (27  Stat.  4*5)  has  no 
application  to  the  case  at  bar,  I  shall  content  myself  with  the  mere 
assertion  that  it  has  none. 

The  exceptiwis  to  the  answer  to  the  libel  are  overruled,  and  the  libel 
dismissed,  with  costs. 


THE  PORTUGAL. 
(District  Court,  S.  D.  Florida.    May  29,  1918.) 

1.  Salvage  €=334 — ^A ward— Amount. 

Where  a  bark  stranded  on  a  Florida  reef,  from  whence  It  was  towed 
by  a  large  tank  steamer  worth  ahout  $300,000,  Held  that,  In  view  of  the 
service  and  the  Imminent  danger  to  tiie  bark,  which  was  found  to  be 
worth  approximately  $90,000,  carrying  a  cargo  worth  about  $45,000,  the 
steamer  was  entitled  to  an  awkrd  of  $30,000  as  salvage,  and  to  a  further 
award  of  $2,000  for  injury  to  Its  cables. 

2.  Salvage  €=»52 — Ljbei/— Intekvention. 

Where  libel  was  filed  for  and  on  behalf  of  a  ship,  Its  owners,  and  crew, 
seeking  to  recover  salvage,  and  members  of  the  crew  Intervened  unneces- 
sarily held,  that  they  should  bear  the  costs  of  the  intervention. 
8.  Salvagjc  «=»52— Costs— Stipulation. 

The  claimant  of  a  vessel  libeled  for  salvage  service  must  pay  the  cost 
of  the  stipulation  required  before  the  property  could  be  released,  even 
though  it  was  excessive. 

In  A'dmiralty.  Libel  by  the  Gulf  Refining  Company  against  the 
bark  Portugal,  in  which  certain  members  of  the  crew  of  the  steamship 
Gulf  of  Mexico  intervened.    Decree  for  libelant. 

Patterson  &  Harris,  of  Key  West,  Fla.,  for  libelant. 
George  W.  Allen  and  W.  Hunt  Harris,  both  of  K^  West,  Fla.,  for 
respondent. 
Marks,  Marks  &  Holt,  of  Jacksonville,  Fla.,  for  interveners. 

CALL,  District  Judge.  On  the  morning  of  August  8,  1917,  the 
Portuguese  bark  Portugal  went  ashore  on  Crocker's  Reef.  This  bark 
was  of  1,353.45  gross  tons  and  1,223.94  net  tons,  built  of  steel,  in  the 
year  1889,  and  was  bound  on  a  voyage  from  New  Orleans  to  Lisbon, 
Portugal,  loaded  with  128,100  oak  staves.  The  invoice  price  of  this 
cargo  at  New  Orleans  was  $39,767.50. 

[1]  At  about  1  o'clock  p.  m.  of  that  day  the  steamship  Gulf  of 
Mexico,,  on  her  maiden  voys^e  to  Port  Arthur,  Tex.,  in  water  ballast, 
sighted  the  stranded  bark  and  went  to  her  assistance.  The  steamship 
was  a  tanker,  built  of  steel,  of  7,807  gross  tons  and  4,867  net  tons, 
with  engines  developing  in  the  neighborhood  of  3,000  horse  power.    At 
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about  5  o'clock  p.  m.  a  new  9-inch  manilla  hawser  was  made  fast  to 
the  bark's  foremast, -and  the  ship  commenced  to  pull.  This  pulling 
ccmtinued  for  some  hours,  until  the  hawser  parted.  A  new  steel  cable, 
1%  inch  in  diameter,  was  then  passed  aboard  the  bark  through  the 
stem  chocks,  and  made  fast  to  the  mizzenmast,  and  again  the  steam- 
ship pulled  without  freeing  the  bark.  A  hawser  was  then  run  to'  the 
other  quarter  of  the  stem  and  made  fast  to  the  mizzenmast  of  the 
bark  and  the  steamship  by  the  use  of  her  engines  and  steam  winch 
acting  on  her  anchor,  pulling  on  the  two  lines,  succeeded  about  1  p. 
m.,  of  August  9th,  in  floating  the  bark.  She  thereupon  proceeded  to 
Key  West  with  the  bark  in  tow,  arriving  in  the  harbor  and  anchoring 
the  bark  about  7:30  p.  m.  of  August  10th. 

During  the  time  the  ship  was  pulling  on  the  bark  the  stem  chock 
carried  away,  and  the  after  railing,  stem  bitts,  and  the  mizzen  rigging 
were  destroyed.  The  steamship's  hawsers  and  cable  were  broken  in 
one  instance,  and  the  rest  strained  and  strands  broken  in  the  same. 
The  evidence  shows  the  original  value  of  these  hawsers  and  cable  to 
have  been  $3,250.  There  is  no  proof  of  the  value  of  same  in  the  con- 
dition they  were  after  the  salvage  service  had  been  rendered.  The 
value  of  the  Gulf  of  Mexico  may  be  reasonably  fixed  at  $300,000. 
The  value  of  the  bark,  after  she  had  been  saved,  was  fixed  W  ap- 
praisers at  $60,000,  and  the  value  of  her  cargo  at  $30,000.  I  find 
some  difficulty  in  arriving  at  the  value  of  the  bark.  The  testimony 
of  the  experts  taken  in  New  York  is  not  altogether  satisfactory.  It 
is  a  fact,  so  well  known  that  the  court  can  almost  take  judicial  cog- 
nizance of  it,  that  sailing  vessels,  whether  of  belligerent  or  neutral 
nations,  bound  for  European  poi:ts,  were  denied  war  insurance  on  ac- 
count of  the  unrestricted  submarine  warfare  inaugurated  by  the  Ger- 
mans in  February,  1917,  and  this  fact  and  the  (unger  of  submarine 
attack  upon  such  slow-moving  craft  in  my  opinion  vitally  affects  the 
value  of  such  craft.  But  this  consideration  did  not  enter  into  the 
estimates  of  the  experts  testifying  in  New  York.  Again,  their  tes- 
timony was  based  upon  the  dead  weight  carrying  capacity  of  the 
sailing  ship,  and  the  evidence  nowhere  shows  what  this  capacity  of 
the  Portugal  was,  and  it  varies  with  the  model  of  vessel  under  con- 
sideration. Now  the  testimony  shows  that  the  Portugal  was  built 
of  steel,  her  decks  in  bad  condition,  and  her  plates  badly  pitted  on  the 
sides  and  requiring  renewal  in  a  short  time.  I  think,  taking  all  the 
testimony  into  consideration,  that  a  value  of  about  $90,000  would  be 
a  fair  valuation  to  place  upon  the  bark. 

The  captain  of  the  bark  testifies  that  the  invoice  value  of  the  cargo 
was  more  than  $39,000  at  New  Orleans;  that  oak  staves  were  more 
valuable  in  Lisbon  than  they  were  in  New  Orleans;  so  I  reach  the 
conclusion  that  the  value  of  $30,000  placed  by  the  appraisers  on  the 
cargo  was  too  small.  Again,  I  find  myself  in  a  quandary  about  reach- 
ing a  conclusion  as  to  the  value  of  this  cargo.  It  was  certainly  of  a 
greater  value  on  board  the  bark  than  the  invoice  price,  but  to  what 
extent  it  is  difficult  to  say.  Certainly  its  value  was  not  less  than  $45,- 
OOO.  I  therefore  find  the  value  of  the  bark  and  cargo  is  $135,000. 
That  the  bark  was  hard  and  fast  aground  on  Crocker's  Reef  I  think 
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there  can  be  no  doubt.  Had  she  been  lightly  aground  at  the  stern 
when  the  steamship  made  fast  the  first  hawser  to  tfie  foremast  and 
pulled,  she  would  certainly  have  been  floated  with  little  effort.  Had 
her  stern  been  lightly  pounding  with  the  ground  swell,  which  was 
the  CMily  sea  running  during  the  salving  operations,  her  anchor  being 
down  and  holding  her,  I  cannot  imagine  why  she  did  not  float  when 
the  steamship  pulled  on  her  the  first  time. 

It  was  contended  before  me  that  the  damage  received  by  the  bark 
during  the  salvage  operations  was  due  to  bad  management  of  the 
officers  of  the  steamship,  but  I  do  not  think  the  evidence  bears  out 
this  contention.  The  letter  written  in  Portuguese,  and  I  presume  in- 
tended for  the  Portuguese  consul  at  New  Orleans,  given  shortly  after 
the  operation  was  completed,  negatives  this  view  expressed  at  the 
hearing.  Evidently  it  required  extraordinary  force  to  free  the  bark 
from  the  reefy  It  required  the  combined  force  of  the  engines  and 
the  steam  winch  pulling  on  the  ship's  anchor  to  accomplish  die  result. 

That  the  service  rendered  was  a  salvage  service  there  is  no  ques- 
tion. The  question  raised  is  whether  it  is  a  salvage  service  of  a  high 
or  low  order.  That  the  bark  was  in  an  extremely  dangerous  posi- 
tion there  can  be  no  question.  It  has  been  said  too  many  times  by 
the  courts  that  a  vessel  stranded  on  one  of  the  Florida  reefs  is  in 
imminent  and  great  danger  to  admit  of  question.  It  is  apparent  from 
the  testimony  of  all  the  witnesses  that  there  was  a  strong  current 
setting  upon  the  reef,  and  the  existence  of  this  current  made  it  dan- 
gerous for  any  ship  approaching  the  bark  to  render  assistance.  I  am 
therefore  of  opinion  that  this  is  a  case  where  the  salvage  award  should 
be  generous.  Now,  considering  the  value  of  the  steamship,  the  value 
.of  the  salved  property,  the  dangerous  position  of  the  bark,  the  dangers 
encountered  by  the  steamship  in  the  rendition  of  the  service,  the  time 
and  effort  consumed,  and  the  promptitude,  manner,  and  success  of 
the  same,  the  fact  that  the  steamship  was  delayed  in  her  voyage  to 
Port  Arthur,  the  time  consumed  in  the  salvage  service  and  towii^ 
the  bark  to  Key  West,  I  am  of  opinion  that  the  amount  of  the  award 
should  not  be  less  than  $30,000,  and  in  addition  the  amount  of  $2,000 
for  the  damage  to  the  ship's  hawsers  and  cable. 

[2,  3]  There  have  been  three  interventions  filed  by  members  of 
the  crew  of  the  Gulf  of  Mexico.  I  fail  to  see  the  necessity  of  making 
these  additional  costs,  in  a  case  where  the  costs  are  already  heavy. 
The  libel  was  filed  for  and  on  behalf  of  the  ship,  its  owners  and  crew. 
The  rights  of  the  crew  were  amply  protected  under  this  libel,  and  the 
filing  of  these  interventions  was  unnecessary  and  simply  result  in 
additional  unnecessary  costs. 

There  is  another  matter  I  wish  to  advert  to,  and  that  is  the  amount 
of  stipulation  required  of  the  claimant  before  the  property  could  be 
released.  Application  was  made  to  the  court  to  reduce  it,  which  the 
court  refused  to  do,  at  the  time  having  no  light  before  it,  except  the 
value  of  the  property  and  the  amount  of  salvage  claimed  in  the  libel, 
both  of  which  it  now  appears  to  me  were  excessive.  The  court  hav- 
ing required  the  stipulation,  the  cost  of  same  will  have  to  be  paid 
by  the  claimant    As  regards  the  costs  of  the  three  interventions  I 
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deem  it  nothing  but  equity  that  Aese  costs  should  be  borne  by  the 
interveners,  and  not  by  the  claimant. 

It  will  be  decreed  in  this  case  that  the  libelant!  recover  from  the 
claimant  and  his  sureties  the  sum  of  $30,000  as  salvage  and  the  fur- 
ther sum  of  $2,000  as  damages  to  the  hawsers  and  cable  used  in  the 
salving  operations,  and  the  costs  of  the  main  proceeding;  the  amount 
of  the  salvage  award  to  be  divided  between  tiie  vessel  and  the  crew 
in  the  proportion  of  three-fourths  to  the  vessel  and  one-fourth  to  the 
crew,  to  be  paid  to  each  member  in  proportion  to  the  monthly  wage 
received  by  him.  The  costs  of  the  uitervention  to  be  taxed  against 
the  interveners  and  their  shares  in  the  award. 

It  will  be  so  decreed. 


In  re  UiaTBD  GBOODBT  OO. 
(District  Court,  S.  T>.  Florida.    August  8^  1918.) 

1.  BAirKBTJFTOT  «=>342 — IUi-kxamination  ov  Olahc — ^Bxtekbb'b  Obdbb. 

Order  of  referee  In  Iwnkruptcy,  on  petition  to  re-examine  dalm,  allow- 
ing Insolvent  bank's  claim  conditionally  on  receiver  making  payment  to 
trustee  In  bankruptcy,  Is  not  Justified  under  Bankruptcy  Act  July  1,  1898, 
I  57k  (Oomp.  St.  19m,  {  9641),  providing  that  olalms  which  have  been  al- 
lowed nuiy  be  reconsidered  for  causev  and  reaUowed  or  rejected,  in 
whole  or  in  part. 

2.  Baitkbuftct  «=3l59— VomABUE  "PararaMNo^' — ^Deposit  ih  Bank. 

Deposit  of  money  by  receiver  of  bankrupt  In  checking  account  with   ' 
bank  to  which  bankrupt  was  indebted,  and  which  subsequently  closed  Its 
doors,  was  not  a  "inreference"  voidable  under  the  Bankruptcy  Act  July 
1.  1888»  f  eOb  (Oomp.  St.  1916^  (  9644). 

[Ed.  Note. — ^For  other  definitions,  see  Wbrds  and  Phrases,  First  and 
Second  Series,  Preference.] 

3.  Baitkbdftot  ^»178(1) — ^"Cokvbyawok" — "Tbassteb." 

Deposit  of  money  by  receiver  of  bankrupt  In  checking  account  with 
bank  to  whldi  bankrupt  was  Indebted,  and  whlcb  subsequently  closed  Its 
docws,  was  not  a  "conveyance"  or  "transfer,"  etc,  void  or  voidable  under 
Bankruptcy  Act  July  1,  1886,  {  67e  (Oomp.  St  1916,  |  9661). 

[Bd.  Note. — For  other  definitions,  see  Wbrds  and  Phrases,  First  and 
Second  Series,  Conveyance;    Transfier.] 

4.  Bahkbuptct  «=>169 — Bianr  or  Set-Off. 

^  Where,  <m  date  of  adjudication,  bankrupt  was  indebted  to  bank,  and 
bis  receiver,  between  date  of  adjudication  and  date  when  bank  closed 
its  doors,  deposited  In  general  checking  account  rnxm  less  than  bankrupt's 
Indebtedness  to  bank,  under  federal  Bankruptcy  Act,  neither  bank  nor 
Its  re<3elver  oould  api^y  deposit  to  payment  of  debt  to  bank,  nor  could  the 
bankrupt's  trustees  apply  It  to  discharge  pro  tanto  of  the  debt 
5w  Bankbttptct  «=»314(2) — ^Iksolvkwct — Right  or  Cbeditob. 

On  bankruptcy,  creditor  becomes  equitable  cestui  que  trust  in  assets  In 
proportion  that  his  claim  bears  to  total  amount  and  his  right  to  partici- 
pate may  not  be  diminished  by  claims  arising  aubseqitently  to  bankruptcy ; 
right  to  participate  being  determined  as  of  date  of  bankruptcy. 
8.  Bauks  and  Bankiho  «=>288 — Irsolvenot — Clahcs. 

On  litsolvency  of  naticmal  bank  and  appointment  of  receiver,  creditor 
becomes  equitable  cestui  que  trust  In  assets  in  proportion  that  his  claim 
bears  to  total  amount,  and  his  right  to  participate  may  not  be  diminished 
by  daims  arising  subsequently  to  Insolvency;  right  to  participate  being 
determined  as  of  date  of  Insolvency. 
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7.  Banes  and  Banking  «=9ll9 — Genkbal  DuFosrr— Solationshif  or  "D«bt- 

OK  AND   OBJBDITOE." 

A  geneiral  deposit  of  money  In  a  checking  account  with  a  bank  created 
simply  the  relation  of  "debtor  and  creditor"  between  the  bank  and  the 
depositor. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second 
Series,  Debtor  and  Creditor.] 

In  Bankruptcy.  In  the  matter  of  the  United  Grocery  Company, 
bankrupt.  On  petition  to  review  an  order  of  the  referee.  Petition 
granted,  and  order  modified.        « 

See,  also,  239  Fed.  1016. 

L.  R.  Milton,  of  Jacksonville,  Fla.,  for  objecting  creditor. 
Cockrell  &  ODckrell,  of  Jacksonville,  Fla.,  for  trustees. 

CALL,  District  Judge.  On  January  4,  1917,  the  United  Grocery 
Company  was  adjudicated  a  bankrupt,  and  receiver  appointed  in  said 
cause.  Subsequently  the  trustees  were  duly  elected  by  the  creditors 
and  appointed  by  the  referee.  On  January  4,  1917,  tlie  bankrupt  was 
indebted  to  the  Heard  Naticwial  Bank  in  the  sum  of  $30,480.47.  The 
Heard  Nationjd  Bank  closed  its  doors  on  January  16,  1917,  and  in  due 
course  a  receiver  to  wind  up  its  affairs  was  appointed  by  the  Comp- 
troller of  the  Currency.  Between  the  4th  and  the  16th  of  January, 
1917,  the  receiver  of  the  bankrupt  deposited  with  the  Heard  National 
Bank  to  his  credit  as  receiver  various  amounts  which  aggregate,  after 
the  payment  of  certain  checks  against  the  deposit,  the  sum  of  $7,-' 
586.04.  On  January  19, 1917,  the  receiver  of  the  Heard  National  Bank 
filed  his  proof  of  claim  before  the  referee  in  the  above  stated  amount. 
On  March  26,  1917,  the  trustees  of  the  bankrupt  filed  their  petition  be- 
fore the  referee  to  re-examine  the  proof  of  claim  of  the  receiver  of  the 
bank,  and  to  strike  the  same  from  the  files,  or  to  disallow  the  same,  or 
to  cause  the  same  to  be  modified,  or  to  give  such  relief  in  the  premises 
as  may  be  consistent  with  justice  and  the  acts  of  Congress. 

On  March  27,  1917,  the  referee  made  an  order  for  a  re-examination 
of  the  proofs  of  the  bank's  claim.  On  October  26,  1917,  a  stipulation 
of  facts  was  filed  before  the  referee,  and  a  hearing  had  upon  the  peti- 
tion to  re-examine  and  such  stipulation  of  facts.  On  October  31,  1917, 
an  order  was  entered  by  the  referee,  allowing  the  bank's  claim  in  the 
sum  of  $30,480.47,  upon  the  payment  to  the  trustees  by  the  receiver  of 
the  bank  of  $7,586.04,  deposited  by  the  receiver  of  the  bankrupt  in  said 
bank,  prior  to  January  16,  1917,  and  after  his  appointment  on  January 
4,  1917.  On  November  3,  1917,  the  bank's  receiver  filed  his  petition 
for  a  review,  assigning  three  errors  as  follows : 

(1)  That  the  referee  erred  In  allowing  the  claim  of  the  bank  oa  condi- 
tion that  the  dq>osit  should  first  be  paid  to  the  trustees  of  the  bankrupt 

(2)  That  the  referee  erred  in  holding  that  the  trustees  were  entitled  to  the 
payment  of  the  deposit  before  the  bank's  claim  could  be  proved.    * 

(3)  On  the  petition  to  re-examine  the  claim,  the  only  order  the  referee 
could  make  was  an  order  allowing  said  claim  in  whole  or  in  part,  or  an  or^ 
der  rejecting  said  claim  In  whole  or  in  part,  and  the  order  in  tlila  case  does 
neither.  . 
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The  two  first  assignments  raise  the  same  question  and  may  be  con- 
sidered together. 

[1-3]  I  will  take  up  the  third  assignment  first.  Section  57k,  of  the 
act  (Act  July  1,  1898,  c.  541,  30  Stat  560  [Comp.  St  1916,  §  9641])  is 
as  follows: 

"Claims  which  have  been  allowed  may  be  reconsidered  for  cause  and  re- 
allowed  or  rejected  in  whole  or  In  part,  according  to  the  equities  of  the 
case."  etc 

The  order  of  the  referee  in  this  case  allows  the  claim  conditionally. 
While  it  does  not  specifically  disallow  the  claim  on  the  failure  of  the 
bank's  receiver  to  make  this  payment  to  the  trustees,  that  seems  to  me 
to  be  its  effect.  It  does  not  appear  to  me  that  the  order  is  justified  un- 
der section  57k  of  the  act  I  do  not  understand  that  the  order  in  this 
case  was  made  under  the  provisions  of  section  57g,  which  authorizes  an 
order  of  this  kind  where  the  creditor  had  received  a  preference,  etc.  ; 
but,  if  it  were  so  contended  I  am  clearly  of  opinion  that  this  deposit  in 
the  checking  account  could  not  be  either  a  preference  voidable  under 
section  60b  (Comp.  St  1916,  §  9644),  or  a  conveyance  or  transfer,  etc., 
void  or  voidable  under  section  67e  (section  9651).  I  am  of  opinion  that 
the  third  assignment  should  be  sustained,  and  the  order  of  the  referee 
should  have  allowed  the  bank's  claim  either  in  whole  or  in  part. 

[4-7]  Now,  as  to  the  first  and  second  assignments,  which  question 
tiie  correctness  of  the  order,  as  a  question  of  law :  There  is  no  dispute 
as  to  the  facts.  It  is  unquestioned  that  the  bankrupt,  on  the  date  of 
the  adjudication  on  January  4th,  was  indebted  to  the  bank  in  the  sum 
of  $30,480.47,  nor  is  it  questioned  that  the  receiver  of  the  bankrupt  de- 
posited in  a  general  checking  account  with  the  bank,  between  January 
4th  and  16th,  the  $7,586.04,  nor  that  the  bank  closed  its  doors  on  Jan- 
uary 16th,  and  a  receiver  was  duly  appointed  by  the  Comptroller  to 
wind  up  its  affairs  and  make  distribution  of  its  assets  according  to  the 
laws  governing  such  cases.  The  decision  of  the  question  seems  to  me 
to  depend  upon  whether  the  right  to  a  set-off,  either  at  law  or  in  eq- 
uity, exists  under  these  facts.  As  I  understand  the  Bankruptcy  Act 
and  the  decisions  of  the  courts,  neither  the  bank  nor  its  receiver  could 
have  applied  this  deposit  to  payment  of  the  debt  owed  the  bank  by  the 
bankrupt  nor  the  trustees  of  the  bankrupt  apply  this  deposit  to  the  dis- 
charge pro  tanto  of  the  debt  to  the  bank,  because  there  is  a  want  of 
mutuality  in  the  demands,  and  because,  as  I  understand  the  law  and 
the  adjudicated  cases,  upon  the  bankruptcy  of  an  individual,  or  the  in- 
sohrency  of  a  national  bank  and  appointment  of  a  receiver  to  wind  up 
its  affairs  by  the  Comptroller,  the  creditor  becomes  an  equitable  cestui 
que  trust  in  the  assets  in  the.  proportion  that  his  claim  bears  to  the  to- 
^  amount  of  the  claims,  and  his  right  to  participate  in  the  dividends 
arising  from  such  assets  may  hot  be  diminished  by  claims  arising  sub- 
sequently to  the  bankruptcy  or  insolvency.  This  right  to  participate 
is  determined  as  of  the  date  of  bankruptcy  or  insolvency.  The  bank's 
right  to  participate  in  the  dividends  from  the  bankrupt's  estate  ma- 
tured certainly  on  January  4th,  when  the  adjudication  was  made,  and 
the  right  of  the  trustees  to  participate  in  the  dividends  of  the  assets  of 
the  bank  matured  on  January  16th,  when  the  Comptroller  took  charge 
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of  the  affairs  of  the  bank,  and  this  right  could  not  be  taken  from  the 
bank's  receiver  by  the  subsequent  deposit  of  moneys  in  the  bank  to  a, 
general  account,  to  which  no  trust  was  affixed,  and  which  created  sim- 
ply the  relation  of  debtor  and  creditor  between  itself  and  the  depositor. 

The  fact  that  the  bankrupt  may  pay  in  full  its  creditors,  and  the 
bank  may  not  be  able  to  do  so,  cannot  change  the  principles  of  law.  It 
may  work  an  apparent  hardship  in  the  particular  case ;  but  all  general 
rules  sometimes  do  that.  I  am  of  opinion,  therefore,  that  the  order  of 
the  referee  should  have  reallowed  the  claim  of  the  receiver  of  the  bank 
in  the  full  amount  allowed  conditionally. 

The  petition  to  review  will  therefore  be  granted,  and  the  order  of  the 
referee  modified  accordingly. 


UKITED  STATES  v.  PAPB. 

(District  Court,  S.  D.  Illinois,  S.  D.    Angnat  17,  1918.) 

No.  16965. 

t,  WAB  «s>4 — ^BSFXOirAGB  AOT — OBnnNAL  lilABIUTT. 

A  dtlzai  cannot  be  prosecuted  criminally  under  Espionage  Act  June 
15,  1917,  {  3,  for  giTing  bis  reasons  for  not  subscribing  for  Liberty  Lioan 
bonds  and  tbrlft  stamps,  and  contributing  to  Eed  Cro3^  fund,  when  re- 
quested for  bis  rea8<»s  In  tlte  privacy  of  bis  own  home.  In  the  presence  oT 
nobody  but  a  duly  authorized  committee,  and  especially  wben  sudi  reasons 
are  mere  matters  of  opinion,  apparently  honestly  held. 
Sl  Wab  9=>4 — ESPIONAGE  Act — Cbdcinal  Liabiutt. 

A  criminal  prosecution  under  Espionage  Act  June  15,  1917,  f  3,  cannot 
be  based  on  the  failure  of  a  citizen  to  subscribe  for  Liberty  Loan  bonds  or 
thrift  stamps,  or  to  contribute  to  patriotic  funds,  so  long  as  he  does  not 
endeavor  to  induce  othetB  to  do  UkewlseL 

Criminal  prosecution  by  the  United  States  against  Theodore  B. 
Pape.    On  demurrer  to  indictment.    Demurrer  sustained. 

Edward  C.  Knotts,  U.  S.  Dist.  Atty.,  of  Carlinville,  111. 
Graham  &  Graham,  of  Springfield,  111.  (Hugh  Graham,  of  Spring- 
field, 111.,  of  counsel),  for  defendant 

FITZHENRY,  District  Judge.  The  danurrcr  to  this  indictment  is 
to  its  substance.  The  indictment  contains  two  counts.  The  first 
charges  that  the  defendant,  on  the  18th  day  of  April,  1918,  at  Quin- 
cy,  Adams  county,  111.,  at  a  time  when  the  country  was  at  war,  did, 
"with  intent  to  interfere  with  the  operation  and  success  of  the  mil- 
itary and  naval  forces  of  the  United  States,  and  to  promote  the  suc- 
cess of  its  enemies,"  in  the  presence  and  hearing  of  divers  persons, 
there  state: 

"He  would  not  subscribe  to  the  Liberty  Loan  bonds;  that  it  watt  a  matter 
of  principle  with  him ;  that  he  did  not  want  the  war  to  continue,  and  that  the 
government  was  wrong  in  its  position ;  that  he  thought  that  if  eiough  people 
would  act  in  the  way  he  was  acting  and  withhold  their  money  that  the 
government  would  be  forced  to  a  position  where  It  would  make  a  peace  by  an 
agreement  'n'lth  Germany ;  that  he  did  not  want  the  United  States  victorious, 
nor  did  he  want  Germany  victorious,  but  wanted  the  war  to  end  in  a  draw ; 

^saFor  otber  casen  see  same  topic  &  KET-NVMBBR  In  all  Key-Numbered  Digeets  A  Indexes 
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that  he  btilered  that,  If  the  United  States  offered  to  meet  Oermaoy  In  confer- 
ence, Germany's  jjosltlon  would  be  such  that  certain  terms  of  peace  could  be 
arrived,  at ;  he  had  not  bought  any  Liberty  bonds  of  any  of  the  series ;  that 
he  had  boii^t  no  thrift  stamps ;  that  he  had  not  participated  in  any  liberty 
bond  pexades,  as  he  would  not  buy  Liberty  bMids;  that  he  would  not  Join 
the  Bed  CroGS,  for  that  wonld  be  aiding  the  war,  and  be  was  opposed  to  the 
war." 

The  second  count  is  substantially  to  the  same  effect,  except  that 
it  charges  an  attempt.  Just  after  counsel  for  defendant  began  his 
argument,  he  was  interrupted  by  the  district  attorney,  who  stated 
that  he  wished  the  court  to  consider  the  demurrer  in  the  light  of 
all. of  the  facts  surrounding  the  commission  of  the  alleged  crime,  and 
thereupon  made  the  following  statement  of  fact,  which  was  concur- 
red in  by  counsel  for  the  defendant : 

Tbe  defendant  Is  a  prominent  citizen  of  Qnlncy,  IlL,  well  educated,  a  member 
of  the  bar,  and  stands  well  among  his  neighbors ;  that  he  has  not  subscribed 
for  any  of  the  Liberty  Loan  issues,  nor  for  thrtft  stan]{>s,  nor  had  he  con- 
tributed to  the  Ked  Cross.  Upon  an  examination  of  the  records  by  the  com- 
mittee In  charge  of  tlie  patriotic  activities  in  Quincy,  the  absence  of  the  de- 
fendant's name  fnnn  the  lists  of  subscribers  and  contributors  was  observed. 
Members  of  the  committee  disoussed  the  matter  among  themselTes,  and,  no- 
body being  able  to  explain  the  reason  for  the  notable  absence  of  defendant's 
name,  It  was  decided  by  the  meeting  to  appoint  a  special  committee  to  wait 
upon  him  and  ask  him  his  reasons  for  his  omission  of  patriotic  duty.  The 
committee  communicated  with  him  and  an  interview  was  granted.  The 
oonunlttee  caUed  at  his  hornet  and  he  was  requested  for  his  reasons  for  failure 
to  subscribe  and  contribute.  He  told  the  committee  he  would  give  them  his 
reasons;  that  It  was  a  matter  of  principle  with  him,  etc.,  using  the  words 
charged  In  the  Indictment  It  is  not  contended  that  he  ever  communicated  his 
reasons  to  any  other  person  or  persons  than  the  committee  which  called 
upon  htm  for  that  purpose,  and  the  reasons  were  given  in  his  own  home,  In 
the  presence  of  nobody  except  the  members  of  the  committee.  It  Is  stipulated 
that  he  never  attempted  to  get  anybody  else  to  adopt  his  views,  or  to  act  with 
reference  to  these  patriotic  activities  as  he  was  acting ;  that  the  words  spoken 
by  the  defendant  were  spoken  coolly  and  deliberately,  and  as  an  educated  man 
would  speak  them ;  that  after  the  Interview  he  presented  his  views  to  nobody 
else,  nor  oideavored  to  have  anybody  else  decline  to  subscribe  or  contribute. 

The  part  of  the  act  of  June  15,  1917  (40  Stat.  219,  c.  30,  §  3),  un- 
der which  this  prosecution  was  commenced,  is  as  follows : 

"Whoever,  when  the  United  States  is  at  war,  shall  willfully  make  or  con- 
vey false  reports  or  false  statements  with  Intent  to  interfere  with  the  oper- 
ation or  success  of  the  military  or  naval  forces  of  the  United  States  or  to 
promote  the  success  of  its  enemies  •  •  •  shall  be  punished  by  a  fine  of  not 
more  than  $10,000  or  Iminrlsoned  for  not  more  than  20  years,  or  both." 

The  issues  raised  by  this  demurrer  were  argued  and  submitted  in 
the  light  of  the  facts  admitted  by  the  demurrer,  as  supplemented  by 
the  agreed  state  of  facts.  It  is  apparent  from  these  facts  that  the 
defendant  was  opposed  to  the  war;  that  he  did  not  subscribe  for 
bonds  or  thrift  stamps,  or  contribute  to  the  Red  Cross  funds,  etc., 
with  intent  to  embarrass  his  country  in  the  prosecution  of  the  war  and 
to  force  it  to  negotiate  for  peace  with  Germany.  However,  it  is 
agreed  by  counsel  that  he  never  attempted  to  prevent  anybody  else 
from  doing  so,  and  never  did  anything  with  reference  to  the  mat- 
ter, except  to  give  his  reasons  for  his  conduct  to  a  duly  authorized 
committee  in  charge  of  the  patriotic  activities,  when  requested  to  do 
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SO,  and  then  in  the  privacy  of  his  own  home.     Two  questions  are 
raised : 

[1]  1.  Can  a  citizen  be  prosecuted  criminally  for  giving  his  rea- 
sons for  not  subscribing  for  Liberty  Loan  bonds  and  thrift  stamps 
and  contributing  to  Red  Cross  drives,  when  requested  to  do  so  in  the 
privacy  of  his  own  home  and  in  the  presence  of  nobody  other  than  the 
members  of  a  duly  authorized  committee,  and  especially  when  those 
reasons  are  mere  matters  bf  opinion  apparently  honestly  held  ? 

2.  Can  a  citizen  be  prosecuted  criminally  for  a  failure  to  buy  Lib- 
erty Loan  bonds  and  thrift  stamps,  and  for  a  failure  to  contribute  to 
the  Red  Cross  drives? 

The  entire  language  charged  in  the  indictment  was  used  in  explain- 
ing to  the  committee  his  reasons  for  his  omission,  and  at  the  request 
of  the  comn^ittee.  If  the  issues  came  before  the  court  upon  the  in- 
dictment alone,  where  the  criminal  intent  is  well  pleaded,  a  different 
question  would  be  raised.  But  in  the  hght  of  the  facts  submitted 
to  the  court,  in  connection  with  this  demurrer  to  the  indictment, 
the  facts  presumably  being  the  ultimate  facts  susceptible  of  proof, 
the  question  of  intent  is  entirely  disposed  of,  and  without  a  criminal 
intent  there  can  be  no  prosecution  in  a  case  of  this  character. 

[2]  As  to  the  second  question:  It  is  clear  to  this  court  that  a 
criminal  prosecution  cannot  be  based  upon  the  failure  of  a  citizen  to 
subscribe  for  bonds,  or  thrift  stamps,  or  to  contribute  to  patriotic 
funds,  so  long  as  he  does  not  endeavor  to  get  others  to  do  likewise, 
with  intent  to  mterfere  with  the  operation  and  success  of  the  mili- 
tary establishment,  or  to  cause  insubordination,  disloyalty,  mutiny, 
or  refusal  of  duty  in  the  military  or  naval  forces,  or  to  obstruct  the 
recruiting  or  enlistment  service  of  the  United  States,  to  the  injury 
of  the  service. 

Probably  no  series  of  events  has  done  more  to  mobilize  the  pa- 
triotism of  the  American  people  than  the  Liberty  Loan,  thrift  stamp. 
Red  Cross,  and  other  patriotic  drives  during  tiie  present  war,  and 
these  great  drives  and  their  splendid  successes,  both  in  raising  funds 
and  intensifying  the  patriotism  of  the  American  people  because  of 
them,  have  furnished  opportunities  to  everybody  for  voluntary  serv- 
ice in  the  common  cause.  The  citizen's  love  of  the  republic  has  fre- 
quently driven  him  to  subscribe  and  contribute,  not  the  criminal  laws. 

Congress  has  the  power  arbitrarily  to  take  such  portions  of  the 
property  of  the  defendant,  or  such  portion  of  his  income,  as  may 
be  necessary  to  promote  the  common  defense,  and  has  passed  laws  do- 
ing so,  and  it  is  about  to  pass  another  law  greatly  increasing  the 
taxes  which  this  defendant  and  every  other  citizen  will  have  to  pay. 
The  criminal  laws  are  constantly  in  operation  to  compel  every  cit- 
izen to  do  his  full  duty  as  a  citizen  with  reference  to  all  revenue 
measures.  The  Liberty  Loan  drives,  thrift  stamp  campaigns,  and 
other  campaigns  for  the  creation  of  funds  for  the  Red  Cross,  Y.  M. 
C.  A.,  K.  of  C,  and  other  organizations  which  are  doing  a  great  part 
in  the  winning  of  the  present  war,  are  solely  opportunities  for  vol- 
untary service.  A  citizen  has  a  legal  right  not  to  buy  or  subscribe 
during  the  great  drives,  for  any  reason  that  is  satisfactory  to  him, 
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provided  he  does  not  attempt  to  get  others  to  accept  his  views,  or 
to  follow  his  acts  in  line  wilh  his  views,  for  the  purpose  of  interfer- 
ing with  the  operation  of  the  military  establishment  of  the  United 
States. 

For  these  reasons,  it  is  the  opinion  of  the  court  that  the  defend- 
ant's demurrer  to  this  indictment,  in  the  light  of  the  ultimate  facts 
submitted,  will  have  to  be  sustained. 

Demiurer  sustained.    Defendant  discharged. 


THB  FORDENSKJOIJ). 

THE  TAGGBBT  BROTHBRS. 

(Dtetrlct  Oonrt,  S.  D.  Florida.     May  20,  1018.) 

1.  Salvage  «=s>30 — Coufxnsation — Sai.virg  Stbandbo  Steakbhip. 

A  tug,  which  at  the  second  trial  on  the  next  high  tide  floated  a  steam- 
ship worth,  with  her  caiso,  11,000,000,  which  was  stranded  ofC  the  Florida 
ooest  at  a  dangerous  season,  although  the  weather  was  fair,  the  work 
being  ^Ddently  done,  held  entitled  to  an  award  of  $40,000. 

2.  SAi.VAeE   «=92&— Buaann  of  Awasd. 

A  tng,  which  anchored  her  two  barges  while  salving  a  atianded 
steamship,  and  then  proceeded  alone  to  a  port  and  remained  two  days 
while  trying  to  adjust  the  salvage,  Jield  not  entitled  to  recover  for  dam- 
age subsequently  sufFered  by  the  barges,  consequent  upon  the  delay. 

In  Admiralty.  Suit  for  salvage  by  Thomas  S.  Davis  and  others, 
owners  of  the  tug  Taggert  Brothers,  against  the  Norwegian  steamship 
Fordenskjold  and  cargo.    Decree  for  libelants. 

W.  Hunt  Harris,  of  Key^  West,  Fla.,  for  libelants. 

G.  Bowne  Patterson,  of  ^Key  West,  Fla.,  for  respondent. 

CALL,  District  Judge.  [1]  The  Fordenskjold,  a  Norwegian  steam- 
er, left  the  port  of  Newport  News  October  22,  1917,  loaded  with  ap- 
proximately 5,500  tons  of  coal,  bound  for  Havana.  On  the  evening  of 
October  26  about  5 :30  o'clock,  she  grounded  some  14  miles  south  of 
Hillsborough  Light,  on  the  Florida  coast.  The  American  tug  Taggert 
Brothers,  bound  from  Bnmswick  to  Havana,  with  two  barges,  Louis  H., 
and  Martha  T.,  having  encountered  heavy  weather,  and  running  short 
of  coal,  had  anchored  the  Louis  H.  in  the  bight  south  of  Cape  Canaveral 
and  the  Martha  T.  opposite  Palm  Beach,  and  gone  into  Miami  to  get 
coal.  On  October  27  a  fishing  boat  notified  the  captain  of  the  tug  that 
the  steamer  was  ashore  and  the  captain  had  sent  him  for  assistance. 
There  was  another  tug,  the  Resolute,  in  the  harbor  of  Miami,  but  she 
declined  to  go  to  the  assistance  of  the  stranded  ship.  Thereupon  the 
Taggert  Brothers,  after  receiving  her  coal,  proceeded  to  the  ship  and 
oiFered  to  assist,  arriving  there  between  7  and  8  o'clock  in  the  evening, 
and  offering  to  assist  in  floating  the  steamer.  This  offer  was  accepted, 
and  upon  t^ing  informed  that  the  tide  was  out,  and  nothing  could  be 
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done  until  high  water,  the  tug  lay  alongside  until  next  morning,  when 
at  hi|^  water  a  hawser  was  passed  to  the  ship  and  made  fast  to 'the 
stem  bitts,  and  the  tug  pulled  for  something  like  three  hours  or  more, 
but  could  not  float  her.  The  only  effect  was  to  swing  the  stern  of  the 
ship  from  west  to  east ;  the  ship  being  aground  at  hi^  water  at  about 
hatch  No.  2,  forward  of  amidships.  About  8  o'clock  in  the  morning  of 
the  28th,  the  tug,  with  the  consent  of  the  captain  of  the  ship,  left  to 
pick  up  her  bai^ges,  promising  to  return  for  the  high  water  next  morn- 
ing. Finding  he  could  not  pick  up  both  barges  and  return  for  the  morn- 
ing tide,  the  tug  incked  up  the  Martha  T.  and  returned  the  morning  of 
the  29th  at  about  3  o'clock,  anchoring  the  Martha  T.  a  short  distance 
from  the  ship,  and  again  passed  his  hawser  over  the  stem  of  the  ship 
and  began  to  pull,  and  the  ship  came  off  the  shoal  stem  first;  the 
hawser  was  then  passed  to  the  bow  and  made  fast  to  the  forward  bitts, 
and  the  bow  pulled  around.  After  the  ship  was  floated,  she  grounded 
again,  and  was  again  pulled  off,  and  finally  towed  into  deep  water*, 
where  the  mate  of  the  tug  was  put  aboard  and  she  proceeded  to  Key 
West.  The  tug  then  picked  up  the  Martha  T.  and  anchored  her 
near  Cape  Florida,  and  proceeded  herself  to  Miami. 

When  the  ship  first  groimded  a  2,000-pound  anchor  was  run  out 
about  80  fathoms  from  the  port  bow.  The  officers  of  the  ship  claim 
that  the  ship  first  grounded  on  the  26th  at  the  stem,  and  by  the  use 
of  this  anchor  and  the  ship's  engines  she  was  floated  at  high  tide  on 
the  morning  of  the  27th  and  took  the  shore  again.  However  this 
may  be,  there  is  no  question  that  at  the  time  she  took  the  ground  the 
first  time  she  was  proceeding  at  full  speed,  and  that  there  was  deep 
water  to  the  east  of  the  reef  on  which  it  is  claimed  she  first  grounded. 
The  claim  that  she  took  the  ground  so  gradually  and  slowly  tiiat  one 
did  not  realize  it,  in  the  light  of  these  admitted  facts,  seems,  tb  say 
the  least,  highly  improbable. 

There  is  a  sharp  conflict  between  the  testimony  of  the  libelants  and 
claimant  of  what  occurred.  Taking  all  the  testimony,  it  seems  to  me  that 
the  situation  was  about  as  follows :  The  ship  was  ashore  upon  an  inner 
reef,  there  being  sufficient  water  between  to  float  the  ship  and  a  chan- 
nel through  the  outer  reef  to  deep  water.  There  was  only  some  250 
feet  between  the  two,  and  the  ship  from  her  position  did  not  have  steer- 
ing room  to  make  this  channel,  had  she  been  able  to  float  herself  by 
jettisoning  her  cargo  and  using  her  engines.  There  can  be  no  ques- 
tion that  any  ship  ashore  on  the  Florida  Reefs,  exposed  as  this  one 
was  to  the  full  force  of  the  sea  during  the  months  of  September  and 
October,  is  in  great  peril.  It  is  tme  that  during  the  operations  the 
weather  was  fine  and  the  seas  light,  so  light  that  the  tug  could  lay 
alongside  the  ship;  but  nevertheless  the  position  of  the  ship  was  one 
of  extreme  peril,  and  it  is  proper  that  the  court  should  consider  this  in 
arriving  at  a  proper  award  of  salvage.  The  assistance  was  promptly 
and  efficiently  rendered,  and  without  assistance  I  am  satisfied  that  she 
would  have  been  unable  to  extricate  herself.  She  was  ashore  from  the 
evening  of  the  26th  to  the  morning  of  the  29th,  and  no  effective  assist- 
ance tendered,  except  that  of  this  tug;   and  going  to  show  that  she 
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was  hard  aground  is  the  condition  of  her  plates  and  the  repairs  made 
necessary  by  this  accident 

Stress  was  laid  on  the  fact  that  the  tug  left  the  ship  for  about  19 
hours  to  go  for  the  barges,  thereby  abandoning  the  ship ;  but  this  was 
done  with  the  consent  of  the  captain  of  the  ship  and  with  the  promise 
to  return  the  next  morning,  and  the  tug  did  return  in  time  for  the 
morning  hi|^  water,  at  which  time  the  ship  was  floated.  Testimony 
was  taken  of  the  value  of  the  ship  and  cargo,  and,  taking  the  lowest 
of  these  valuations,  the  value  of  the  property  saved  was  at  least  $1,(XX),- 
000;  the  value  of  the  cargo  being  about  $55,000,  and  that  of  the  ship 
$945,000.    The  value  of  the  tug  may  be  stated  at  $85,000. 

As  has  been  said  in  numerous  cases,  salvage  is  a  reward  for  meri- 
torious service  in  saving  property  in  peril  from  the  sea,  which  might 
otherwise  be  lost,  and  is  allowed  as  an  encouragement  to  persons  to  be- 
stow ttidr  utmost  endeavors  to  save  vessels  and  cargoes  in  peril.  The 
peril  from  which  the  salved  property  is  saved  is  to  be  considered,  as 
well  as  the  labor  bestowed,  time  consumed,  etc.  There  were  no  ele- 
ments of  heroism  or  danger  to  life  in  the  instant  case.  The  only  dan- 
ger to  the  tug  was  such  as  was  incident  to  going  to  the  ship  ashore, 
which  in  this  case  was  slight,  and  no  damage  was  suffered,  except  such 
as  was  incidental  to  pulling  on  the  tug's  hawser. 

[2]  It  is  contended  that  damages  suffered  by  the  barges,  Louis  H. 
and  Martha  T.  should  be  compensated  for  out  of  the  salved  property, 
as  being  a  part  of  the  fleet,  as  well  as  the  loss  of  another  barge,  whose 
trip  was  delayed.  But  all  these  damages  occurred  subsequent  to  the 
completion  of  the  salving  operations,  and  days  after  the  salved  proper- 
ty had  reached  the  port  of  Key  West.  Had  the  tug  returned  to  the 
Louis  H.  after  the  ship  was  floated  and  started  to  Key  West  with  a 
representative  of  the  salvors  on  board,  .it  is  entirely  probable  that  the 
daioiages  suffered  by  the  barges  would  not  have  occurred.  But  the 
tug  lay  in  the  harbor  of  Miami  for  more  than  two  days,  awaiting  the 
return  of  the  captain  from  Key  West,  where  he  had  gone  to  adjust  the 
salvage  claim.  It  does  not  seem  to  me  that  damages  suffered  by  the 
barges  by  reason  of  weather  blowing  up  after  this  delay  should  be  com- 
pensated for  by  the  salved  property.  The  choice  lay  with  the  officers 
of  the  tug  whether  it  was  more  important  to  take  care  of  the  barges 
than  settle  the  salvage  claim,  and  they  made  the  choice,  and  the  damage 
resulting  therefrom  mtist  remain  where  it  had  fallen. 

Guidoi  by  the  rules  stated  above  aimounced  by  many  courts,  I  am  of 
opinion  that  in  this  case  the  sum  of  $40,000  is  a  proper  allowance  in 
this  case,  to  be  paid  proportionately  by  the  vessel  and  cargo,  according 
to  the  v^ues  as  found  above ;  this  amount  to  be  divided,  two-thirds  to 
the  owners  of  the  tug,  and  one-third  distributed  among  the  crew  in 
proportion  to  the  wages  of  each. 
It  will  be  so  decreed. 
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In  re  EVANa 

(District  Oonrt,  W.  D.  Tennessee,  B.  D.    September  2T,  1918t) 

No.  979. 

Bawkbtjptct    <8=»138(1) — ^Pbopebty    Passino    to    TBtrsTEB — Waqeb    Babned 
Pbiob  to  Bankbuptct. 

Bankrupt  was  of  a  class  of  railroad  employes  which  had  demands  for 
Increased  wages  pending  and  undetermined  when  the  roads  were  taken 
over  by  the  government,  and  remained  In  the  service  on  promise  ot 
the  Director  General  to  consider  the  claims,  and  that,  if  allowed,  the 
Increase  ^ould  date  from  that  time.  The  increase  was  allowed  and 
paid  after  the  bankruptcy.  Held,  that  so  much  of  It  as  was  earned 
prior  to  that  time  passed  to  the  trustee  as  part  of  the  estate. 

In  Bankruptcy.  In  the  matter  of  W.  C.  Evans,  bankrupt  On  review 
of  order  of  referee.    Confirmed. 

Appleby  &  Johnson,  of  Lexington,  Tenn.,  for  bankrupt 

McCALL,  District  Judge.  This  case  is  before  me  on  a  certificate  of 
T.  A.  Lancaster,  Esq.,  one  of  the  referees  of  this  court,  for  a  review 
of  his  action  in  dismissing  the  petition  of  the  bankrupt  filed  in  this 
case,  to  determine  the  respective  rights  as  between  the  trustee  and  bank- 
rupt to  certain  funds  now  in  the  hands  of  the  referee.  There  is  no  dis.- 
agreement  about  the  material  facts,  which  are  in  substance  as  follows : 

In  a  voluntary  proceeding  in  banJcruptcy  W.  C.  Evans  was  adjudged 
a  bankrupt  on  May  18,  1918.  A  trustee  was  duly  appointed.  The 
money  in  question,  $189.65,  is  the  amount  of  additional  and  back  pay 
allowed  by  W.  G.  McAdoo,  Director  General  of  the  Railroads  of  the 
United  States,  to  W.  C.  Evans,*  the  bankrupt,  a  brakeman  and  employe 
of  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Company,  for  labor 
rendered  by  him  from  January  1,  1918,  to  May  18th,  the  date  of 
adjudication.  The  order  of  the  Director  General  was  promulgated 
May  25,  1918,  seven  days  after  adjudication.  The  question  for  deter- 
mination before  the  referee  was  whether  the  $189.65  back  pay  goes  to 
the  bankrupt  estate,  or  whether  it  goes  to  the  bankrupt  as  after-acquired 
property.  The  referee  held  that  it  goes  to  the  trustee.  For  a  review 
of  his  actions  the  case  has  been  certified  to  me. . 

The  question  is  not  free  from  difficulty.  On  the  one  hand,  it  is  urged 
that  the  Service  for  which  the  additional  and  back  pay  was  allowed  was 
rendered  by  the  bankrupt  prior  to  adjudication,  and  is  therefore  a  part 
of  the  bankrupt  estate.  On  the  other  hand,  it  is  urged  that  the  addi- 
tional and  hack  pay  was  only  a  possibility,  and  as  such  it  had  no  val- 
ue, and  was  not  transferable,  and  hence  was  not  a  part  of  the  bank- 
rupt estate,  within  the  meaning  of  the  Bankruptcy  Act. 

Subsection  5,  section  70,  of  the  Bankruptcy  Act  of  July  1,  1898  (30 
Stat.  565,  c.  541  [Comp.  St  1916,  §  9654]),  provides  that  the  trustee— 
"shall  •  •  •  be  vested  •  •  •  with  the  title  of  the  bankrupt,  as  ot 
the  date  he  was  adjudged  a  bankrupt,  except  In  so  far  as  It  is  to  property 
which  Is  exempt,  to  all    •    •    •    property  which  prior  to  the  filing  of  the 
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petltl<n  he  could  by  any  means  have  transferred,  or  wbicb  mlgbt  have  been 
levied  npcm  and  sold  under  Judicial  process  against  him." 

Under  subsection  5  the  trustee  took  such  title  to  this  fund  as  was 
vested  in  the  bahkrupt,  except  it  be  exempt  property.  There  is  no  claim 
of  exemption;  hence  it  follows  that,  if  the  bankrupt  on  the  date  of 
adjudication  was  vested  with  such  title  to  the  claim  for  $189.65  as  "he 
could  by  any  means  have  transferred/'  the  fimds  passed  to  the  trustee. 

It  is  a  part  of  the  history  of  the  country,  and  of  common  knowledge, 
that  just  prior  to  January  1,  1918,'a  class  of  railway  employes,  to  which 
class  the  bankrupt  belonged,  made  a  demand  of  their  employers  for  an 
increase  of  compensation  for  their  services,  coupled  wiUi  a  statement 
.that,  if  the  increase  was  not  allowed,  they  would  go  out  on  a  strike. 
This  matter  was  .under  consideration  at  the  time  the  railroads  were 
taken  over  by  the  government,  through  the  Director  General  of  Rail- 
roads. To  meet  that  condition  the  Director  General  requested  the  rail- 
road employes  to  continue  in  the  railroad  service  under  the  management 
of  the  government,  and  that  he  would  take  their  demand  for  increased 
pay  under  advisement,  with  a  statement,  if  he  decided  they  were  entitled 
to  an  increase,  he  would  make  the  order  retroactive,  so  as  to  be  effective 
as  and  from  January  1,  1918;  so  that  from  January  1,  1918,  up  to 
May  18,  1918,  the  employes  were  in  the  service  of  the  United  States  at 
the  rate  of  pay  which  they  had  theretofore  received  from  the  railroad 
companies,  with  a  demand  for  increase  of  pay  pending  before  the  Di- 
rector General  of  Railroads,  and  the  assurance  that,  if  he  found  their 
claim  meritorious,  he  would  allow  it  as  and  from  January  1,  1918.  He 
did  so  find,  and  allowed  it  in  accordance  with  his  promise. 

The  employes,  therefore,  did  have  a  claim  for  increased  wages  pend- 
ing decision,  with  the  assurance,  if  allowed,  they  would  receive  it  as 
a  supplement  to  the  rate  of  wages  in  force  at  the  time  the  railroads  went 
into  the  hands  of  the  Director  General.  At  the  time  of  bankruptcy  in 
this  case,  the  bankrupt  had  rendered  the  service.  The  claim  for  in- 
crease in  pay  was  pending.  As  was  said  by  Mr.  Justice  Lamar,  speak- 
ing for  the  Supreme  Court  of  the  United  States  in  Williams  v.  Heard, 
140  U.  S.  529,  11  Sup.  Ct.  885,  35  L.  Ed.  550: 

■"niere  was  at  least  a  possibility  of  their  payment  by  Congress — an  ex- 
pectancy of  Interest  In  the  fund;  that  Is,  a  possibility  coupled  with  an  In- 
terest." 

At  the  time  of  bankruptcy  was  the  bankrupt's  claim  for  and  expect- 
ancy of  back  pay  by  any  means  transferable?  This  question  may  be 
answered  by  asking  another.  If,  instead  of  having  been  adjudicated  a 
bankrupt  on  May  18,  1918,  the  bankrupt  had  died,  would  the  fund  in 
question  have  passed  to  his  administrator?  An  answer  is  found  to  this 
latter  question  in  Comegys  v.  Vasse,  26  U.  S.  (1  Pet.)  218,  7  h.  Ed.  108^ 
when,  considering  a  similar  question  under  Bankruptcy  Act  April  4, 
1800,  c.  19,  2  Stat.  19,  Mr.  Justice  Story  said: 

"It  will  not  admit  of  question  that  the  rights  devolved  upon  Vasse  by  the 
abandonment  could,  In  case  of  his  death,  have  passed  to  his  personal  repre- 
sentative, and,  when  the  money  was  received,  be  distributed  as  assets." 

The  principles  of  that  case  were  applied  in  Milnor  v.  Metz,  41  U.  S. 
(16  Pet.)  221,  10  h-  Ed.  943,  to  a  case  of  a  claim  for  extra  pay  for 
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services  rendered  by  a  bankrupt  as  ganger,  which,  although  presented 
to  Congress  prior  to  his  adjudication  in  bankruptcy,  was  not  recognized 
by  that  body,  or  satisfied,  until  afterwards ;  the  court  holding  that  the 
claim  passed  to  the  assignee  as  a  part  of  the  bankrupt's  estate,  and  that 
the  doctrine  of  donation  did  not  apply.    Williams  v.  Heard,  supra. 

To  illustrate :  If  we  assume  that,  at  the  time  the  Director  General 
took  charge  of  the  railroads,  the  employes  had  said  to  him: 

"We  will  not  continue  to  work  for  the  rate  of  pay  we  bave  lieen  reo^Tlngr, 
but  at  your  request  we  will  continue  and  work  for  the  government  without 
any  stated  wage,  until  you  have  decided  what  our  services  are  reasonably 
worth,  and  then  pay,  us  at  that  rate  in  one  sum  as  and  from  Jsutuary  1,  191S. 
less  any  advancement  you  may  have  from  time  to  time  made." 

Under  such  circumstances,  would  the  money  so  earned  by  the  bank- 
rupt have  passed  to  the  trustee  ?  It  seems  that  it  should.  I  am  inclined 
to  the  opinion  that  the  bankrupt  on  the  day  of  adjudication  could  have 
sold  and  transferred  his  pending  claim  for  additional  pay  for  services 
rendered  from  January  1,  1918,  to  that  date,  and  the  transferee  would 
have  been  entitled  to  the  amount  of  increased  back  pay,  if  and  when 
granted.  It  was  not  a  gift,  or  gfratuity,  or  bonus.  The  Director  Gen- 
erahis  not  authorized  thus  to  dissipate  either  the  earnings  of  the  rail- 
roads or  the  funds  of  the  United  States.  He  ordered  it  paid  because 
in  his  judgment  the  employ^  had  earned  it,  and  it  justly  belonged  to 
them,  which  is  in  effect  to  say  that  they  had  earned  and  should  have 
received,  on  each  previous  pay  day,  compensation  at  the  increased  rate. 
The  authorities  cited  and  relied  on  by  the  bankrupt  are  either  not  in 
point  or  not  controlling. 

An  order  will  be  entered,  confirming  the  action  of  flie  referee,  with 
costs,  slnd  referring  the  case  to  him  for  further  proceedings  under  the 
Bankruptcy  Act 


In  re  UBBT. 
(District  Oonrt,  S.  D.  Florida.    May  81,  1918.) 

1.  Bankbuptct  <^»400(4) — Petition  to  Rkvikw — Rbcobd. 

The  file  mai^s,  showing  when  the  trustee's  report  setting  aside  exemi>- 
tlons,  and  the  creditor's  exceptions  thereto  were  filed,  must  be  accepted  as 
establishing  those  dates,  where  on  petition  to  review  the  referee's  order 
sustaining  the  exceptions  It  was  contended  they  were  not  filed  within  20 
days  as  required  by  General  Order  XVII. 

2,  Bankruptcy  i@=>396(1) — Kxbmptions — PaECEOENTS. 

The  bankruptcy  court.  In  allowing  exemptions  under  the  state  laws, 
.    must  be  governed  by  the  construction  and  Interpretation  of  the  highest 
coiurt  of  the  state. 

8.  Bankkuptct  «=»399(3) — Bzemftion — ^AiXowancb. 

A  Florida  bankrupt  held  not  entitled  to  the  full  homeateed  exemption 
claimed  out  of  his  stock,  which  he  undervalued,  it  appearing  that  he  made 
preferential  payments  edbortly  before  bis  bankruptcy,  and  that  In  contem- 
plation of  that  event  he  ceased  making  deposits  In  the  bank  and  to  keep 
proper  accounts ;  so  the  referee's  reduction  of  the  amount  allowed  by  the 
trustee  was  proper. 
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i.  BAirKKOTTOT  «=»444 — Pbtition  to  Kbvmw — TacB  fob  Sbttiho  Dowh. 

ThB  District  Court  has  power,  upon  cause  shown, 'to  susiiend  the  rule 
reqiilrlng  petitions  for  review  to  be  set  down  In  20  days. 

In  Bankruptcy.  In  the  matter  of  J.  C.  Libby,  bankrupt  On  peti- 
tion to  review  the  order  of  the  referee.  Order  affirmed,  and  petition 
to  review  denied. 

ly.  W.  Nelson,  of  St.  Augustine,  Fla.,  for  bankrupt 
VV.  T.  McCaffrey,  of  Jadcsonville,  Fla.,  for  creditors. 

CALL,  District  Judge.   This  cause  comes  on  upon  petition  to  review 
the  order  of  the  referee  made  on  March  26,  1918,  whereby  the  ex- 
ceptions of  certain  creditors  to  the  trustee's  report  setting  aside  an 
exemption  was  partly  sustained.    The  findings  of  the  referee,  which 
are  amply  sustained  by  the  testimony,  are  that  the  bankrupt  appnused 
his  stock,  consisting  of  plumbing  supplies,  at  one-third  of  the  cost 
price  of  sale ;  that  prior  to  the  month  of  December,  1917,  regular  de- 
posits were  made  in  two  banks  at  St  Augustine  of  the  receipts  from 
the  business  conducted  by  the  bankrupt;   that  during  the  month  of 
December  the  deposits  were  small  and  irregular;    that  during  said 
month  of  December  the  bankrupt  turned  over  to  his  wife  $300  in  pay- 
ment of  a  loan  made  some  months  before,  and  this  payment  worked  a 
virtual  preference  of  the  wife,  and  failed  to  account  for  the  receipts 
from  the  business  for  that  month,  except  for  this  $300,  paid  to  his  wife 
in  an  amount  in  excess  of  $300;  that  up  to  December,  1917,  the  bank- 
rupt kept  books,  which,  while  not  technical,  yet  showed  his  collections, 
etc. 

The  referee  allowed  the  bankrupt  to  select  from  the  stock  an  ex- 
emption of  the  value  of  $500.  It  is  this  order  the  bankrupt  seeks  to 
have  reviewed.    The  assi^fnments  of  error  are  seven  in  number. 

[1]  The  seventh  assigimient  is  that  the  referee  erred  in  not  grant- 
ing tfie  motion  of  bankrupt  to  dismiss  the  creditor's  exceptions  to 
the  trustee's  report  on  the  ground  that  the  same  had  not  been  filed 
within  20  days,  as  required  by  General  Order  XVII.  The  file  marks 
on  the  papers  show  this  assignment  not  well  taken.  Some  contention 
is  made  in  the  brief  of  the  attorney  for  the  bankrupt  that  the  report 
was  lodged  in  the  referee's  office  some  days  prior  to  the  date  shown 
by  the  fie  mark.  However  this  may  be,  I  must  be  governed  by  the 
record  before  me.  The  exceptions  were  filed  on  the  day  of  the  last 
examination  of  the  bankrupt. 

[2,3]  The  other  .assignments  challenge  the  correctness  of  the  ref- 
eree's order  disallowing  the  bankrupt's  claim  for  exemption  in  the  sum 
of  $500,  because  of  this  payment  to  his  wife  of  $500,  and  failure  to 
further  account  for  the  receipts  of  the  business  during  the  month  of 
December,  1917.  The  bankruptcy  court,  in  allowing  exemptions  under 
the  state  laws,  must  be  governed  by  the  construction  and  interpretation 
of  the  highest  court  of  me  state.  Therefore  it  is  to  the  Supreme  Court 
of  Flori<£i  we  must  locrfc  for  this  construction  and  interpretation. 
Decisions  of  federal  courts  in  other  states  can  be  of  little  assistance, 
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unless  the  exemption  laws  of  such  states  are  the  same  as  the  provi- 
sions of  the  Florida  Constitution.  That  court,  since  the  case  of 
Drucker  v.  Rosenstein,  19  Fla.  191,  has  laid  down  and  maintained  the 
doctrine  that  the  exemption  laws  should  he  liberally  construed  to  bene- 
fit the  family,  but  such  laws  should  not  be  applied  so  as  to  make  them 
an  instrument  of  fraud  or  imposition  upon  creditors.  And  the  further 
principle  was  announced  in  Florida  Loan  &  Trust  Co.  v.  Crabb  et  al.,  I 
45  Fla.  306,  33  South.  523,  that  a  debtor,  who  conceals  or  removes  | 
beyond  the  reach  of  his  creditors  a  part  of  his  personal  property  as 
a  preliminary  to  claiming  the  exemption,  will,  when  the  property  so 
remains  concealed  or  removed,  be  held  to  have  selected  such  concealed 
or  removed  property  pro  tanto  as  his  exemption.  Now,  this  is  exactly 
what  the  referee  did  in  this  case,  as  I  understand  his  order. 

Up  to  December,  1917,  the  bankrupt  kept  books  frcmi  which  his 
collections  could  be  ascertained,  and  made  his  deposits  in  the  two 
banks  regularly.  Commencing  with  December  and  until  January  10th 
following,  when  his  petition  was  filed,  this  method  of  conducting  his 
business  is  changed;  accounts  are  collected,  deposits  not  made  as 
theretofore,  and  he  turns  over  to  his  wife  in  payment  of  a  loan  made 
some  12  months  before  the  sum  of  $300.  He  is  unable  upon  the  two 
examinations  by  the  creditors  to  explain  or  account  for  the  receipts 
of  the  business  for  the  month  of  December  other  than  the  payment 
of  this  siun  of  $300,  and  it  further  appears  that  shortly  before  filing 
his  petition  he  pays  to  his  attorney,  presumably  for  services  to  be  ren- 
dered in  these  proceedings,  $125,  and  presents  his  claim  for  exemption 
to  the  entire  stock  of  goods  and  collectable  accounts. 

Is  this  such  a  concealment  or  removal  of  property,  in  contemplation 
of  the  claim  for  exemption,  as  is  referred  to  in  the  Crabb  Case  above  ? 
In  that  case  money  was  deposited  in  the  wife's  name,  the  business 
was  exempted  and  turned  over  to  the  wife,  and  afterwards  the  ex- 
emptor  conducted  it  as  agent  of  his  wife.  The  court  in  that  case  an- 
nounced the  doctrine  above  noticed  and  applied  to  the  referee  in  the 
instant  case.  It  seems  to  me  the  conclusion  that  the  act  of  payment 
to  the  wife,  failure  to  conduct  his  business  as  theretofore  and  exhaus- 
tion of  his  bank  accounts  were  all  done  in  contemplation  of  bankruptcy 
and  claiming  the  stock  of  merchandise  as  exempt  On  a  preposterously- 
low  valuation.  It  is  so  generally  known  that  tiie  court  could  almost 
take  judicial  cogniiance  of  it  that  prices  of  all  kinds,  especially  copper, 
brass,  iron,  and  the  articles  usually  carried  in  a  plumbing  stock,  have 
been  rising  and  are  continuing  to  rise  for  the  last  two  years.  The 
bankrupt  admits  such  advance  in  pipe,  copper,  and  brass,  but  still 
values  his  stock  for  exemption  purposes  at  one-third  the  cost. 

A  liberal  construction  of  the  homestead  laws,  for  the  benefit  of  the 
family,  has  been  had  in  lliis  case,  under  the  order  sought  to  be  re- 
viewed. 

[4]  Something  was  said  in  argument  that  the  petition  to  reviewr 
should  be  dismissed,  because  it  was  not  set  down  in  the  20  days.  The 
court  has  the  power  to  suspend  this  rule  upon  cause  shown,  and  in 
this  case  the  application  was  made  as  soon  as  the  attorney  for  the 
bankrupt  became  aware  of  the  rule.    The  rule  is  intended  to  expedite 
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business,  and,  knowing  the  engagements  of  the  court,  a  more  expe- 
ditious hearing  could  not  be  had. 

The  order  of  the  referee  will  be  affirmed,  and  the  petition  to  review 
will  be  denied. 


TJNITBD  STATBS  T.  SOOTT. 

(District  Court,  E.  D.  Wasblngtom,  N.  D.    January  21,  1918.) 

Asirr  AWD  Navt  «=>20 — SELEcnvB  Draft  Law — Failxtbe  to  Rbgisteb— Ab- 

BENTFES  TBOU  COUNTRY. 

Under  Selective  Draft  Act,  i  S,  and  the  retrulatlons  tliereunder,  which 
require  persons  subject  to  re^stratlon  who  were  absent  from  the  United 
States  on  registration  day  to  register  wltMn  five  days  after  their  return, 
such  a  iierson  cannot  avoid  the  duty  by  again  leaving  the  United  States 
before  the  expiration  of  the  five  days. 

Criminal  prosecution  by  the  United  States  against  Alban  N.  Scott. 
On  motion  for  new  trial.    Denied. 

Francis  A.  Garrecht,  U.  S.  Atty.,  of  Spokane,  Wash. 
Louis  A.  IDyar,  of  Spokane,  Wash.,  for  defendant 

RUDKIN,  District  Judge.  Section  5  of  the  Selective  Service  Law, 
approved  May  18,  1917  (■^  Stat  80,  c  15),  provides  as  follows : 

"That  all  male  persons  between  the  ages  of  twenty-one  and  thirty,  both  In- 
clusive, shall  be  subject  to  registration  in  accordance  with  regulations  to  be 
prescribed  by  the  President ;  and  upon  proclamation  by  the  President  or  other 
pulrilc  notice  given  by  him,  or  by  his  direction,  stating  the  time  and  place  of 
such  registration  it  shall  be  the  duty  of  all  persons  of  the  designated  ages, 
except  officers  and  enlisted  men  of  the  Regular  Army,  the  Navy,  and  the 
National  Guard  and  Naval  Militia  while  in  the  service  of  the  United  States, 
to  present  themselves  for  and  submit  to  registration  under  the  provisions  of 
this  act;  and  every  such  x>erson  shall  be  deemed  to  hare  notice  of  the 
requirements  of  tlds  act  upon  the  publication  of  said  proclamation  or  other 
notice  as  aforesaid  given  by  the  President  or  by  his  direction;  and  any 
person  who  shall  willfully  fail  or  refuse  to  present  himself  for  registration 
or  to  submit  thereto  as  herein  provided,  shall  be  guilty  of  a  misdemeanor  and 
shall,  npcm  conviction  in  the  District  Court  of  the  United  States  having  jur- 
isdiction thereof,  be  punished  by  imprisonment  for  not  more  than  one  year,  and 
shall  thereupMi  be  duly  registered." 

The  proclamation  of  the  President  under  date  of  May  18,  1917,  pro- 
vides, among  other  things : 

"And  I  do  further  proclaim  and  give  notice  to  all  persons  subject  to  regis- 
tration In  the  several  states  and  in  the  District  of  Columbia  in  accordance  with 
the  above  law  tbat  the  time  and  place  of  such  registration  shall  be  between  7 
a.  m.  and  9  p.  m.  on  the  6th  day  of  June,  1917,  at  the  registration  place  in 
the  precinct  wherein  they  have  their  permanent  homes.  Those  who  shall  have 
attained  their  twenty-first  birthday  and  shall  not  have  attained  their  thirty- 
first  birthday  on  or  before  the  day  here  named  are  required  to  register,  ex- 
cepting only  ofUcers  and  enlisted  men  of  the  Regular  Army,  the  Navy,  the 
Marine  Corps,  and  the  National  Guard  and  Naval  MUitla  while  in  the  service 
of  the  United  States  and  the  officers  in  the  Officers'  Reserve  Corps  and  the 
enlisted  men  in  the  enlisted  Reserve  Corps  while  in  active  service.  In  the 
territories  of  Alaska,  Hawaii,  and  Porto  Rioo  a  day  for  registration  will  be 
named  In  a  later  i;H:oclamatian." 
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Provision  is  then  made  for  the  registration  of  those  who  through 
sickness  shall  be  unable  to  present  themselves  for  registration  and  for 
those  who  expected  to  be  absent  on  the  date  named.  Section  65  of  the 
registration  regulations  promulgated  on  the  same  day  provides  as 
follows : 

"Male  persons  within  tbe  designated  ages  who,  on  accoont  of  absenee  at 
sea  or  on  account  of  absence  without  the  territorial  limits  of  the  United 
States,  may  be  unable  to  comply  with  the  regulations  herein  pertaining  to 
absentees  will,  within  five  days  after  reaching  the  first  United  States  port, 
register  with  the  proper  registration  board  or  as  herein  provided  for  otber 
absentees." 

Section  56  of  the  regulations  promulgated  November  8,  1917,  pro- 
vides as  follows: 

"Citizens  and  persons  who  have  declared  their  intention  to  become  citi- 
zens residing  abroad  are  not  required  to  register,  but  any  such  citizen  or  per- 
son  may  do  so  by  applying  to  the  nearest  American  consulate  to  have  Ills 
registration  card  tilled  out." 

Section  53  of  the  regulations  of  the  same  date  provides: 

"Citizens  or  persons  who  have  declared  their  intention  to  become  dtizens 
who  have  not  hitherto  registered  on  account  of  absence  without  the  territorial 
Umlts  of  the  United  States  are  required  to  register  within  five  days  after  their 
return  to  the  United  Statea" 

The  indictment  in  this  case  charges  that  the  defendant  is  a  citizen 
of  the  United  States  within  the  designated  ages ;  that  on  the  5th  day  of 
June,  1917,  he  was  temporarily  without  the  territorial  limits  of  the 
United  States  and  within  the  Dominion  of  Canada;  that  on  the  6th 
day  of  December,  1917,  he  returned  to  the  United  States  at  the  port 
of  Laurier,  within  this  district,  and  proceeded  thence  to  the  city  of 
Spokane,  where  he  arrived  on  the  7th  day  of  December,  1917,  and 
has  since  remained;  and  that  he  thereafter  unlawfully  and  willfully- 
failed,  neglected,  and  refused  to  register  or  present  himself  for  reg- 
istration or  submit  thereto  within  the  period  of  five  days  as  provided 
by  the  act  of  Congress  and  the  p>roclamation  of  the  President.  Upopi 
the  trial  the  jury  returned  a  verdict  of  guilty  under  the  instructions  of 
the  court,  and  the  defendant  has  interposed  a  motion  for  a  new  trial. 

There  is  no  controversy  over  the  material  facts.  The  defendafit  is 
a  citizen  of  the  United  States  of  the  age  of  25  years.  He  left  the 
United  States  about  the  month  of  July,  1916,  and  went  to  the  I>o- 
minion  of  Canada.  He  resided  in  the  Dominion  of  Canada  from  that 
date  until  the  6th  day  of  December,  1917,  aaid  claimed  his  permanent 
residence  there.  On  or  about  the  6th  day  of  December,  1917,  he  made 
certain  statements  in  a  hotel  at  Grand  Forks,  British  Columbia,  derog- 
atory to  his  own  country  and  to  the  cause  of  the  countries  engaged  in 
the  present  war  against  the  German  Empire.  He  was  placed  under 
arrest  by  the  immigration  officers  of  the  Dominion  and  deported  to 
the  United  States.  At  the  border  he  was  turned  over  to  the  United 
States  immigration  officers,  and  was  by  them  in  turn  turned  over  to 
the  United  States  marsh?.!  for  this  district,  who  placed  him  in  jail  in 
the  city  of  Spokane.  The  cause  of  his  arrest  and  detention  after  enter- 
ing the  United  States  was  apparently  based  on  suspicion  that  he  was 
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a  deserter  from  the  United  States  Array.  Within  five  days  after  en- 
tering the  United  States  he  was  requested  by  a  deputy  United  States 
marshal  to  register  and  was  given  an  opportunity  to  do  so.  This  re- 
quest he  refused  to  comply  with,  and  still  refuses. 

The  sole  contention  now  made  in  his  behalf  is  that,  under  the  regu- 
lations promulgated  by  the  War  Department,  he  was  allowed  the  full 
period  of  five  days  to  register  after  entering  the  United  States,  and 
was  guilty  of  no  offense  until  after  the  expiration  of  tljat  period ;  that 
during  the  period  thus  allowed  he  was  at  liberty  to  again  leave  the 
United  States  and  return  to  the  Dominion  of  Canada,  or  to  any  other 
foreign  country,  without  violating  the  laws  of  the  United  States  or 
the  regulations  made  pursuant  thereto,  and,  having  been  denied  the 
right  to  thus  leave  the  country  because  of  his  imprisonment  and  forcible 
detention,  he  should  be  acquitted.  With  .this  contention  I  am  unable 
to  agree.  The  court  cannot  inquire  into  the  lawfulness  of  his  de- 
portation from  the  Dominion  of  Canada.  He  came  into  the  United 
States  on  the  6th  day  of  December,  and  the  duty  to  register  within  five 
days  thereafter  was  absolute  and  unqualified.  That  duty  he  could  not 
shirk  or  avoid  by  leaving  the  country  before  the  expiration  of  five 
days,  any  more  than  anjr  other  citizen  could  avoid  the  like  duty  by  leav- 
ing the  country  immediately  prior  to  the  5th  day  of  June,  1917. 
The  motion  for  a  new  trial  is  accordingly  denied. 


In  re  TIETJB. 
(District  Oovat,  B.  D.  New  Tork.    Juir,  1918.) 

1.  Bankrtiptct  Q=>138(1) — AoKiNiSTBATRrx — Pbopebtt  Passing  to  Tbttstee. 

Where  an  administratrix,  without  authority  from  the  probate  court,  ooo- 
tlnned  the  mercantile  business  ot  decedeot,  purchasing  new  goods  and  con- 
tracting new  debta,  all  merchandise  on  hand  acquired  by  her  and  all  ac- 
counts accruing  to  her  after  her  appointment  are  property  of  her  estate 
In  bankruptcy,  as  well  as  proceeds  of  accounts  made  whUe  the  business 
was  conducted  by  her  recover. 

2.  BAXKBtTPTOT  e=3l43(9) — RECBIVEB — COLIXCTION  OF  RENTS. 

Where  an  Intestate  left  real  estate  which  was  conveyed  by  the  next  of 
kin  to  bankrupt,  who  heJd  It  at  the  time  of  bankruptcy,  and  no  proceed- 
ini9  for  Its  sale  to  pay  debts  of  decedent  had  been  taken,  a  receiver  in 
banKniptcy  is  entitled  to  collect  the  rents. 

In  Bankruptcy.  In  the  matter  of  Elizabeth  V.  Tietje,  bankrupt.  On 
motion  to  require  receiver  to  surrender  to  bankrupt,  as  administratrix, 
certain  property.    Granted  in  part. 

Joseph  M.  Gazzam,  of  New  York  City,  for  bankrupt. 
Leon  Lauterstein,  of  New  York  City,  for  petitioning  creditors  and 
receiver. 
Morris  Kamber,  of  New  York  City,  receiver. 

GARVIN,  District  Judge.  This  is  a  motion  to  compel  the  receiver 
in  bankruptcy  of  Elizabeth  V.  Tietje,  bankrupt,  to  surrender  to  said 
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Elizabeth  V.  Tietje,  as  administratrix  of  Frederick  H.  Tietje,  de- 
ceased, the  following  property : 

(1)  Rents  received  from  real  estate,  including  all  rents  collected  by 
said  receiver,  and  rents  collected  hy  said  administratrix  And  paid  to 
said  receiver. 

(2)  Proceeds  of  sale  of  horses,  wagons,  automobiles,  and  other  fixed 
assets  of  said  estate,  sold  by  J.  W.  &  W.  H.  Reid,  auctioneers. 

(3)  Proceeds,  of  merchandise  sold  by  J.  W.  &  W.  H.  Reid,  auc- 
tioneers. 

(4)  Proceeds  of  accounts  which  accrued  prior  to  the  receivership, 
and  which  have  been  collected  by  said  receiver,  or  paid  by  said  ad- 
ministratrix to  said  receiver. 

(5)  Proceeds  of  accounts  which  accrued  while  business  was  conduct- 
ed by  said  receiver.  , 

[  1  ]  The  receiver  was  appointed  on  or  about  June  13,  1918.  Eliza- 
beth V.  Tietje  was  appointed  administratrix  July  3,  1917.  The_ deced- 
ent was  engaged  in  business  as  a  provision  dealer.  The  administra- 
trix continued  the  business  without  authority  from  the  Surrogate's 
Court.  The  stock  on  hand  at  the  time  of  the  decedent's  death  was 
disposed  of  by  the  administratrix  before  the  appointment  of  the  re- 
ceiver. 

I  am  of  the  opinion  that  where  an  administratrix,  instead  of  pro- 
ceeding forthwith  to  liquidate  the  business  of  the  decedent,  contin- 
ues it,  incurs  new  debts,  and  creates  new  accounts  due  without  the 
authority  of  the  Surrogate's  Court,  if  she  is  thereafter  adjudicated 
a  bankrupt,  such  merchandise  as  remains  on  hand,  acquired  after  she 
was  appointed  administratrix,  and  all  outstanding  accounts  arising 
after  such  appointment,  are  the  property  of  the  receiver  in  bankruptcy. 
This  disposes  of  the  property  described  in  paragraphs  (3)  and  (4). 

I  have  no  doubt  but  that  the  proceeds' of  all  accounts  which  accrued 
while  the  business  was  being  carried  on  by  the  receiver  belong  to  him. 
This  refers  to  the  property  described  in  paragraph  (5). 

[2]  In  my  judgment,  where  a.  decedent  leaves  real  estate  which  is 
transferred  to  the  bankrupt  by  the  next  of  kin,  as  was  the  case  here, 
and  the  bankrupt  has  title  to  the  real  estate  when  the  petition  is  filed, 
no  proceedings  to  sell  the  same  to  pay  decedent's  debts  having  been 
instituted,  the  creditors  of  the  decedent  have  no  such  interest  in  the 
real  estate  as  will  justify  this  court  in  preventing  the  receiver  in  bank- 
ruptcy from  collecting  the  debts.  The  property  in  paragraph  (1)  above 
is  aflfccted  by  this  conclusion. 

Any  personal  property  belonging  to  the  decedent  must  be  accoimted 
for,  if  sold  by  the  receiver  in  bankruptcy,  and  the  proceeds  turned 
over  to  the  administratrix.  Property  described  in  paragraph  (2)  above 
comes  within  this  class. 

This  motion  must  therefore  be  denied,  except  that  the  receiver  will 
be  required  to  pay  over  to  the  administratrix  the  proceeds  of  sale  of 
horses,  wagons,  automoWes,  and  other  fixed  assets  of  the  estate  of 
Frederick  H.  Tietje,  deceased,  sold  by  J.  W.  &  W.  H.  Reid,  auctioneers. 

It  follows  that  this  determination  requires  that  the  fund  created  by 
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a  payment  by  Feltman  Bros,  under  order  of  this  court  dated  July  24, 
191 8,  be  turned  over  to  the  receiver,  or  to  the  trustee,  if  elected^  forth- 
with. 


UNITED  STATES  v.  B.  BOSENBTJKG  ft  SONS. 

(District  Gonrt,  S.  D.  Florida.     Angnst  3,  191&) 

CoarroKS  Dnxns  ^»&2 — Authobitt  ox  SsoBKrABT  or  TsKASTniT— Staicfs  roB 
CioAB  Boxes. 

Act  Oct.  3,  1913,  g  4M  (Comp.  St  1916,  |  B872),  allowing  the  with- 
drawal for  home  consumption  of  tobacco  from  a  bonded  warehonse  "up- 
«D  the  payment  of  duties  on  sudi  tobacco  In  its  condition  as  imported 
onder  sacb  legnlatlons  as  the  Secretary  of  the  Treasury  may  prescribe," 
does  not  authorize  the  Secretary  of  the  Treasury  to  promulgate  regula- 
tions requiring  manufacturers  of  cigars  to  pay  $10  per  thousand  for 
stamps  to  Indicate  the  origin  of  the  tobacco  and  the  place  of  manu- 
fttctnre. 

At  Law.  Action  by  the  United  States  against  E.  Rosenburg  & 
Sons,  a  corporation.    On  demurrer  to  declaration.     Sustained. 

Herbert  S.  Phillips,  U.  S.  Atty.,  of  Tampa,  Fla.      * 
McKay  &  Withers,  of  Tampa,  Fla.,  for  defendant. 

CALL,  District  Judge.  The  declaration  in  this  case,  after  setting 
out  the  passage  of  Act  Oct.  3,  1913,  c.  16,  38  Stat.  114,  and  that  the 
defendant  company  executed  the  bond  required,  alleges  that  pursuant 
to  the  provisions  of  the  act  the  Secretary  of  the  Treasury  promul- 
gated a  regulation  requiring  all  manufacturers  of  cigars  doing  busi- 
ness under  the  act  to  pay  to  the  United  States  $10  per  thousand  for 
all  stamps  to  be  used  to  indicate  the  character  of  the  boxes,  etc., 
containing  cigars,  the  origin  of  the  tobacco,  and  the  place  of  manu- 
facture, and  that  pursuant  to  this  regulation  70,000  stamps  were  fur- 
nished the  defendant  company,  for  which  it  had  not  paid,  and  claims 
$700  thqrefor. 

To  this  declaration  the  defendant  interposed  a  demurrer  on  10 
grounds.    The  third  ground  is  as  follows: 

"The  declaration  faUs  to  show  the  legal  authority  of  the  Secretary  of  the 
Treasury  to  promulgate  the  regulations  therein  contained."  , 

The  regulation  in  question  is  contained  in  T.  D.  34659,  and  is  as 
follows : 

"Treasury  Department,  July  22,  1914. 
"Sir:  Replying  to  the  various  requisitions  made  by  your  office  for  stamps 
to  be  affixed  to  boxes  containing  dgars  made  in  a  bonded  warehouse  und^r 
the  proTisions  of  the  act  of  October  8,  1913,  I  have  to  request  that  proprie- 
tors of  the  bonded  pranlses  using  such  stamps  be  charged  therefor  at  the  rate 
of  ten  dollars  per  thousand  stamps,"  eta    - 

'-VTm.  P.  Malbum,  Asst  Sec" 
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Section  4M  of  the  act  of  October  3,  1913. (Comp.  St  1916,  §  5672), 
among  other  things  provides  that: 

"Articles  manufactured  under  tbeae  provisions  may  be  withdrawn,  under 
such  regulations,  aa  the  Secretary  of  the  Treasury  may  prescribe  for  trans- 
portation and  delivery  Into  any  bonded  warehouse  at  an  exterior  port  for 
the  sole  purpose  of  Immediate  export  therefrom:  Provided  that  cigars  man- 
ufactured In  whole  of  tobacco  Imported  from  any  one  country,  made  and 
manufactured  In  such  bonded  manufacturing  warehouses,  may  be  with- 
drawn for  home  consumption,  upon  the  payment  of  the  duties  on  such  to- 
bacco in  its  condition  as  Imported  under  such  regulations  as  the  Secretary  of 
the  Treasury  may  prescribe,  and  the  payment  of  the  Internal-  revenue  tax 
accruing  on  such  cigars  In  their  condition  as  withdrawn,  and  the  boxes  or 
packages  containing  such  dgars  shall  be  stamped  to  Indicate  their  charac- 
ter, origin  of  tobacco  from  which  made,  and  place  of  mannfactare." 

It  is  the  proviso  to  which  this  Treasury  Decision  and  the  stamps 
showing  the  character,  origin  of  tobacco,  and  place  of  manufacture 
apphes,  and  the  power  to  make  it  rests  upon  the  words  contained  in 
such  proviso: 

"Under  such  r^ulatlons  as  the  Secretary  of  the  Treasury  may  pree!crlt>e." 

The  decision  of  the  question  of  the  power  of  the  Secretary  to  re- 
quire the  manufacturer  to  pay  to  the  government  $10  per  thousand 
for  these  stamps  must  be  decided  upon  the  words  and  the  context 
in  which  they  are  used.  The  part  of  the  proviso  containing  the 
quoted  words  is  to  the  effect  that  cigars  manufactured  from  imported 
tobacco  may  be  withdrawn  for  home  consumption  upon  the  payment 
of  the  duties  on  such  tobacco  in  its  condition  as  imported,  under  such 
regulations  as  the  Secretary  may  prescribe  and  the  payment  of  the 
internal  revenue  tax  on  the  cigars  and  stamping  the  boxes  or  pack- 
ages as  required  by  the  act.  The  act  requires  these  packages  or  boxes 
of  cigars  to  be  stamped,  indicating  their  character,  origin  of  tobacco, 
and  place  of  manufacture.  It  also  provides  that  all  labor  performed 
and  services  rendered  under  these  provisions  shall  be  under  the  su- 
pervision of  a  duly  designated  officer  of  the  customs  and  at  the  ex- 
pense of  the  manufacturer. 

Does  the  power  delegated  by  Congress  to  the  Secretary  of  the 
Treasury  to  prescribe  regulations  for  the  payment  of  the  import  duty 
on  the  tobacco  from  which  the  cigars  were  manufactured  invest  the 
Secretary  with  power  to  prescribe  the  amount  the  manufacturer  shall 
pay  for  a  stamp  indicating  the  character,  tobacco,  and  place  of  manu- 
facture, in  addition  to  the  import  duty  on  the  tobacco,  the  internal 
revenue  tax,  and  the  labor  performed  and  services  rendered  under  the 
provisions  and  required  to  be  paid  by  the  manufacturer  by  the  act? 
In  other  words,  has  the  Secretary  of  the  Treasury  the  power  to  re- 
quire by  regulation  the  manufacturer  to  pay  $10  per  thousand  for 
these  stamps  additional  to  the  amounts  required  by  the  act  itself? 
The  power  to  levy  the  tax  and  imposts  is  with  Congress,  and  if  an 
attempt  has  been  made  to  delegate  such  power  to  Sie  Secretary  it 
would  scarcely  be  contended  that  it  was  legal ;  but  in  the  instant  case 
it  is  clear  to  me  that  Congress  made  no  such  attempt.  It  seems  to  me 
that  the  attempt  of  Congress  was  to  invest  the  Secretary  with  power 
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to  make  regulations  for  the  inspection,  grading,  fixing  the  quality, 
proper  amount  of  import  tax,  etc.,  on  the  tobacco  in  its  condition  as 
imported,  in  order  to  arrive  at  the  proper  amount  of  import  tax  on 
such  tobacco.  The  pa3Tnent  of  the  internal  revenue  tax  on  the  cigars 
and  the  contents  of  the  stamp  to  be  placed  on  the  package  or  boxes 
is  prescribed  by  the  act,  and  tiiere  is  no  attempt  to  ytst  the  Secretary 
with  power  to  regulate  these  or  either  of  them.  It  seems  to  me  that 
the  Treasury  Decision  relied  upon  to  fix  the  indebtedness  upon  the 
defendant  in  the  case  is  a  sum  in  addition  to  and  beyond  what  the  act 
requires  to  be  paid  by  the  manufacturer  before  the  goods  can  be 
withdrawn  from  the  bonded  warehouse  for  home  consumption,  and  not 
in  the  nature  of  a  regulation  authorized  by  the  act,  a  sum  apparently 
fixed  arbitrarily,  and  is  an  addition  to  the  law. 

For  these  reasons,  I  am  of  opinion  that  the  demurrer  to  the  dec- 
laration is  well  taken,  and  should  be  sustained. 


NEW  TOBK  LirE  INS.  OO.  v.  KENNEDY  et  aL 
(District  Court,  S.  D.  Elorlda.      June  27,  1918.) 

1.  CSOUSIB  ^s>274 — JUBIBDIOTION  OT  FXDEKAI,  OOUBT»— COKSIBUOTIOIf  OT  STAT- 

UTE. 

Under  Act  Cong.  Feb.  22,  1917,  autborlzlng  Insurance  oompanles  to  file 
bUl9  of  Interpleader,  Testing  District  Courts  of  the  United  States  witb 
Jurisdiction,  and  providing  tbat  bill  "shall  be  filed  In  the  district  where 
the  beneficiary  or  beneficiaries  reside,"  suit  must  be  brought  la  the  dis- 
trict of  the  residence  of  the  beneficiary,  whether  there  has  t>een  as  as- 
signment of  the  poll(7  or  not. 

2.  OocBTB  «=>d2 — Fedesai.  Coubts — Following  Pbiob  Decision — ^Dicta. 

A  prior  decision  placing  a  construction  upon  a  statute  is  only  i>er8uaslTe 
where  a  construction  was  not  neceasary  to  a  decision  of  the  matter  In- 
TOlved. 

In  Equity.  Bill  of  interpleader  by  the  Ne^  York  Life  Insurance 
Company  against  Georgia  I*.  Kennedy  and  others.  On  complain- 
ant's motion  to  strike  out  certain,  portions  of  answer  of  defendant 
Thomas  R.  L.  Daughtery.    Granted. 

John  I*  Doggett,  of  Jacksonville,  Fla.,  for  plaintiff. 
Marks,  Marks  &  Holt  and  Hartridge  &  MacDonell,  all  of  Jackson- 
ville, Pla.,  for  defendants. 

CALfL,  District  Judge.  This  cause  comes  on  for  a  hearing  on 
motion  of  the  complainant  to  strike  certain  portions  of  the  answer 
of  Thomas  R.  L.  Daughtery,  one  of  the  defendants. 

[1]  The  portion  of  the  answer  moved  to  be  stricken  sets  up  the 
want  of  jurisdiction  in  this  court  to  hear  and  determine  the  ques- 
tions presented  by  the  pleadings.  The  bill  of  complaint  was  filed 
under  the  act  of  Congress  approved  February  22,  1917  (39  Stat. 
929,  c.  113),  authorizing  insurance  companies,  etc.,  to  file  bills  of 
interpleader.     This  act,  after  vesting  District  Courts  of  the  United 
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States  with  the  general  jurisdiction  to  hear  and  determine  the  con- 
troversies between  insurance  companies  and  bona  fide  claimants,  un- 
der the  conditions  therein  set  out,  continues  as  follows : 

"Provided,  that  In  all  cases  where  a  beneficiary  or  benefielarleo  are  named 
in  the  policy  of  Insurance,  •  •  •  or  where  the  same  has  been  assigned 
and  written  notice  thereof  shall  have  been  given  to  the  Insurance  company, 
♦  •  *  the  bin  of  interpleader  shall  be  filed  in  the  district  where  the  bene- 
ficiary or  beneficiaries  may  reslda" 

[2]  This  proviso  determines  the  situs  of  the  suit.  In  the  case 
of  Penn  Mut.  Life  Ins.  Co.  v.  Henderson  et  al.  (D.  C.)  244  Fed. 
877,  Judge  Sheppard  reached  the  conclusion  that  Congress  meant 
to  •  include  assignees  by  the  words  "beneficiary  or  beneficiaries," 
used  in  the  proviso.  This  construction  was  not  necessary  to  the 
decision  of  the  motion  then  pending  before  him,  and  is  therefore 
only  persuasive  on  the  question  now  before  me.  Without  this  pro- 
viso, the  situs  of  the  suit  would  have  been  fixed  by  the  Judicial 
Code,  and  the  suit  could  have  been  brought  in  the  district  of  the 
residence  of  either  of  the  interested  parties.  This  proviso  makes 
an  exception  to  this  rule  in  all  cases  where  a  beneficiary  is  named  in 
the  policy,  or  where  there  has  been  an  assignment  of  the  same  and 
notice  given.  It  is  with  these  facts  in  view  that  we  must  cwistrue 
this  portion  of  the  act. 

In  a  case  where  there  is  a  beneficiary  named  in  the  policy  and  an 
assignment  of  the  same,  and  the  residence  of  the  beneficiary  and 
assignee  is  in  different  districts,  the  question  would  arise  which 
would  be  the  proper  district  in  which  to  bring  said  suit.  Congress 
could  have  invested  either  District  Court  with  the  jurisdiction,  by 
adding  "assignees"  to  "beneficiary,"  but  did  not  do  so,  but  confined 
it  to  the  residence  of  the  beneficiary  or  beneficiaries.  And  in  this 
case  that  exact  condition  prevails.  It  is  true  that  in  this  case  the 
beneficiary  named  in  the  policy  has  assigned  her  interest  to  the  de- 
fendant Daughtery,  making  the  objection  to  the  jurisdiction;  but, 
if  Congress  meant  to  invest  jurisdiction  in  the  district  of  the  resi- 
dence of  the  named  beneficiary,  this  fact  would  not  oust  this  court 
of  jurisdiction,  and  vest  it  in  the  district  of  the  residence  of  such 
assignee.  A  difficulty  might  arise  where  there  is  no  beneficiary 
named  and  an  assignment  of  the  policy  is  made.  In  this  last- 
mentioned  case  does  the  act  authorize  the  institution  of  the  suit  in 
the  district  of  the  residence  of  the  assignee?  It  does  not  say  so, 
unless  the  assignee  is  construed  to  be  the  beneficiary,  and  such  con- 
struction might  be  reasonably  made  in  such  a  case. 

It  seems  to  me  the  reasonable  construction  of  the  act  is  that, 
if  there  is  a  beneficiary  named  in  the  policy,  the  suit  must  be  brought 
in  the  district  of  the  residence  of  such  beneficiary,  whether  there 
has  been  an  assignment  of  the  policy  or  not. 

The  motion  to  strike  the  portion  of  the  answer  referred  to  in 
said  motion  will  therefore  be  granted. 
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(District  Ckturt,  &  J>.  Florida.    May  81,  1918.) 

Skamzn  «s>28 — Seabx  in  Eabnikos— Sutpuzh. 

Wiiere  cruise  is  inade  on  agreement  for  sharing;  in  net  earnings,  the 
owner  of  the  boat,  being  a  merchant,  and  famishing  the  supplies,  may 
charge  the  market  price,  and  need  not  furnish  goods  from  his  store  at 
cost,  or  give  the  crew  the  benefit  ot  trade  discount  in  purchase  from 
otber  merduuiits. 

In  Admiralty.  Libel  by  George  Calamakis  against  the  schooner 
Mario  Mariofel.     Decree  for  libelant 

James  B.  Gibson,  Jr.,  of  Tampa,  Fla.,  for  libelant 
Macfarlane  &  Chancey,  of  Tampa,  Fla.,  for  respondent 

CALL,  District  Judge.  The  facts  as  they  appear  from  the  evi- 
dence may  be  stated  as  follows:  The  libelant,  with  others,  agreed 
to  go  on  a  sponging  cruise,  each  of  the  crew  to  receive  a  propor- 
tion of  the  net  results  of  such  cruise;  the  proceeds  to  be  divided 
into  21  shares,  the  boat  to  receive  5  shares,  the  libelant  1%  shares, 
and  the  others  of  the  crew  different  numbers  of  shares,  according 
to  the  labor  performed  by  each.  After  the  termination  of  the  voy- 
age and  the  sale  of  the  sponges,  a  division  clerk  was  appointed, 
who  audited  the  accounts  for  supplies,  etc.,  and  made  the  division 
among  the  crew,  which  was  accepted  by  all,  except  the  libelant,  as 
satisfactory.  There  seem  three  points  on  which  the  libelant  was 
dissatisfied : 

1.  He  claims  the  proceeds  were  to  be  divided  into  19%  shares, 
instead  of  21.  The  number  of  shares  seems  to  have  been  under- 
stood by  all  the  others  interested  in  the  eventure  to  have  been  21, 
and  therefore,  frcMn  the  evidence,  I  find  that  21  was  the  number 
agreed  upon. 

2.  He  objects  to  an  expense  of  $150  deducted  from  the  gross 
proceeds  paid  to  an  oarsman  for  service  on  the  voyage.  It  ap- 
pears peculiar  that  libelant  should  have  been  the  only  member  of 
the  crew  who  was  ignorant  of  this  arrangement.  If  there  had  been 
others,  undoubtedly  ithoir  testimony  would  have  been  produced 
In  the  division  this  $150  was  added  to  the  expenses  of  the  voyage, 
and  the  remaining  proceeds  divided  into  19%  shares,  instead  of 
21.  Oarsmen's  shares  seem  to  have  been  always  1^,  and,  the  oars- 
man having  been  paid  $150  unconditionally,  instead  of  a  share,  the 
share  he  would  have  drawn  ordinarily  was,  it  seems  to  me,  properly 
subtracted  from  the  21  shares  into  which  the  proceeds  were  to  be 
divided  under  the  original  agreement. 

3.  He  objects  to  $50  charged  as  paid  to  a  negro.  The  testimony 
is  such  on  this  item  that  I  cannot  fuid  it  was  a  proper  or  necessary 
expense  of  the  voyage. 
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He  also  objects  to  the  bill  for  supplies  furnished  the  vessel.  The 
testimony  in  regard  to  these  seems  to  me  to  support  the  charges.  I 
gather  from  the  testimony  that  the  owner  of  the  boat  was  a  mer- 
chant at  Tarpon  Springs,  furnishing  the  supplies  from  his  stock, 
such  as  he  had,  and  purchasing  from  others  such  as  he  did  not  have. 
It  is  well  known  that  merchants  purchasing  from  others  receive 
what  is  called  a  trade  discount,  so  as  to  permit  them  to  supply 
their  customers  at  a  profit  to  themselves.  Now,  the  testimony  shows 
that  the  articles,  whether  purchased  from  the  store  of  the  owner 
or  procured  from  other  merchants,  were  furnished  to  the  boat  at  the 
market  price.  This  is  all  that  the  crew  could  reasonably  require. 
They  would  have  no  right  to  demand  or  expect  that  die  owner 
should  furnish  goods  from  his  store  at  cost,  nor  give  them  the  bene- 
fit of  any  trade  discoxmt  received  by  him  in  the  purchase  of  other 
articles  from  other  merchants. 

The  accoimt  may  be  stated  as  follows : 

Erpense  for  supplies 91,065.40 

Wages  to  oarsman 150.00 

Wages  to  Sa]yadon 20.00 

Wages  to  division  derk 6.50 

Total  of  expense $1,241.90 

Total  proceeds  of  sale 92,784.06 

^jnount  to  be  divided $1,492.16 

Libelant's  share  $94.44 

Supplies  furnished 6&95 

Amount  Ubelant  Is  entitled  to $27.49        $27.49 

A  decree  will  be  entered  for  this  amount  in  favor  of  the  libelant, 
with  interest  at  the  rate  of  6  per  cent  from  October  3,  1916,  and 
the  costs  of  this  proceeding. 

Respondent  could  have,  under  rule  41  (c)  of  the  Admiralty  Rules, 
relieved  himself  of  the  costs  and  interest  subsequent  to  filing  his  an- 
swer, had  he  seen  fit  to  do  so.  But  this  he  did  not  do,  and  therefore 
the  interest  and  costs  must  be  decreed  against  it 

It  will  be  so  decreed. 
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UKITIQD  STATES  T.  OUABANTX  TRUST  «  SAYINGS  BANE. 

(District  Court,  &  D.  Hoilda.    Augost  13,  1918.) 

Iktebsai,    Kxviraus   «s»25 — ^Bzoxas    Taxu — GAUJOLAiaoK  —  Dsductioit    or 
Statk  Taxks. 

State,  county,  and  municipal  taxeS'  paid  by  a  bank  under  Laws  Bla. 
1807,  c.  5600^  S  8,  oonaatuts  a  Uablllt?  of  the  beak,  and  not  Its  «tockbald- 
erg,  and  are  to  be  deducted  from  tbe  gross  income  at  tbe  bank,  to  as- 
certain the  net  amount  on  wbich  tbe  liper  cent,  of  exdae  tax  under  Act 
Aug.  5,  1900,  I  38,  d.  2,  aubd.  4,  la  to  be  calculated. 

At  Law.  Action  by  the  United  States  against  the  Guaranty  Trust  & 
Savings  Bank.  Judgment  for  defendant  on  the  pleadings  and  stipulat- 
ed facts. 

H.  S.  Phillips,  U.  S.  Atty^  of  Tampa.  Fla.,  and  Fred  Botts,  Asst 
U.  S.  Atty.,  of  Jacksonville,  F\a. 
W.  M.  Bostwick,  Jr.,  of  Jacksonville,  Fla.,  for-  defendant. 

CALL,  District  Judge.  This  suit  is  brought  by  the  government  to 
recover  from  the  defendant  a  certain  amoimt  as  taxes  upon  the  net  in- 
come of  the  bank  for  the  years  1909,  1910,  1911,  1912,  1913,  and  1914, 
which  amounts  are  arrived  at  by  disallowing  certain  amounts  paid  by 
the  bank  as  taxes  to  the  state,  county,  and  city.  The  declaration  con- 
tains six  counts,  each  count  claiming  an  amount  for  one  of  the  years 
above  mentioned. 

The  defendant  interposed  two  pleas  to  each  of  the  first  three  counts: 
(1)  The  plea  of  never  was  indebted  as  alleged ;  and  (2)  the  plea  deny- 
ing that  the  amount  stated  in  the  counts  was  correct  amount  of  net  in- 
come of  the  bank  for  that  year.  To  the  fourth,  fifth,  and  sixth  counts 
the  defendant  pleaded  that  the  tax  sued  for  had  been  paid,  and  applica- 
ticm  is  now  pending  before  the  department  for  a  refund. 

Issue  was  joined  on  these  pleas,  and  a  stipulation  of  facts  filed,  with 
the  waiver  of  a  jury  and  submission  of  the  case  to  the  court  for  trial 
without  a  jury.    The  stipulation  of  facts  is  as  follows : 

The  defendant  is  a  banking  corporation,  incorporated  under  the  laws 
of  the  state  of  Florida,  and  doing  business  at  Jacksonville,  in  said 
state,  during  the  years  1909,  1910.  1911,  1912,  1913,  and  1914,  and  ren- 
dered to  the  collector  of  revenue  for  the  district  its  return  of  annual 
net  income  for  each  of  said  years ;  that  in  each  of  its  annual  returns 
for  the  years  1909,  1910,  and  1911  deductions  were  made  for  state, 
county,  and  municipal  taxes,  paid  under  chapter  5596  of  the  Laws  of 
Florida,  1907;  and  that  the  amounts  claimed  in  the  first  three  counts 
are  1  per  cent  of  these  taxes  so  deducted,  specifying  each  of  such 
amounts.  As  to  the  amounts  claimed  in  the  fourth,  fifth,  and  sixth 
counts,  it  is  stipulated  that  these  amounts  have  already  been  paid,  and 
application  is  now  pending  before  the  department  for  a  refund. 

I  find  the  facts  as  set  forth  in  the  stipulation,  which  stipulation  is 
made  a  part  hereof.    This  presents  the  question  of  law,  on  the  first, 
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second,  and  third  counts,  whether  the  tax  paid  by  the  bank  defendant 
to  the  state,  county,  and  city  was  properly  deducted  f rc»n  the  gross  in- 
come.   Section  8  of  chapter  5596  of  the  Laws  of  Florida,  is  as  follows : 

"The  owner  or  holder  of  stock  In  any  Incorporated  company  doing  busi- 
ness nnder  the  corporate  name  shall  not  be  taxed  for  such  stoclc:  Provided, 
that  BMdb  stock  Is  returned  for  taxation  by  such  Incorporated  company  and 
taxes  are  paid  thereon  by  such  company,  or  the  property  of  said  company  is 
assessed  for  taxes  where  located  and  taxes  ars  then  paid  on  such  property." 

The  decision  of  the  questiofa  of  the  liability  of  the  bank  under  the 
first  three  counts  depends  upon  the  construction  of  this  act  of  Florida 
Legislature.  If  the  tax  is  upon  the  bank,  as  distinguished  from  the 
stockholder,  the  defendant  is  not  liable.  If  it  is  a  tax  upon  the  stock- 
holder, and  the  payment  by  the  bank  is  for  the  stockholder,  not  for 
itself,  then  it  is  liable.  The  rest  of  the  provision  of  section  8  of  the 
chapter,  where  provision  is  made  for  the  taxing  of  the  stockholders  in 
national  banks,  would  seem  to  evince  &e  intention  of  the  Legislature 
to  make  the  bank  return  its  property,  stock,  etc.,  and  pay  taxes  thereon. 
In  case  of  failure  of  the  bank  to  do  this,  then  and  only  then  the  state 
would  look  to  the  stockholder  for  taxes  on  the  value  of  his  stock.  It 
seems  to  me  the  primary  obligation  rests  upon  the  bank  to  pay  this  tax, 
without  provision  to  recover  it  from  the  stockholder,  as  is  the  case  with 
national  banks.  Such  being  the  case,  the  tax  so  paid  must  be  deducted 
from  the  gross  income,  to  arrive  at  tiie  net  amount  on  which  the  1  per 
cent,  of  excise  tax  is  to  be  calculated,  under  the  fourth  subdivision  of 
the  second  clause  of  section  38  of  the  Act  of  August  5,  1909  (36  Stat. 
113,  c.  6). 

I  am  therefore  of  opinion  that,  upon  the  pleadings  and  stipulation  of 
facts  filed  herein,  judgment  should  go  for  the  defendant  on  all  the 
counts  in  the  declaration. 


CENTRAIi  TRUST  CO.  OF  ILLINOIS  et  al.  T.  UNION  TERMINAL  CO.  et  aL 
(District  Court,  S.  D.  Florida.    May  21,  1918.) 

1.  MoRTOAQEs  ^=9151(5) — Liens — STTPSRioBrrr. 

One  who  furnished  flre-extlngulshing  apparatus  for  a  building  with 
knowledge  that  the  owner  had  executed  a  mortgage  securing  bonds  issued 
and  sold  to  raise  funds  to  defray  the  cost  of  construction  is  not,  though 
he  had  recovered  a  judgment  for  the  amount  due,  entitled  to  a  lien  su- 
perior to  that  of  the  bondholdea:8. 

2.  MoBTGAGBS  <S=»492 — ^Payment  of  Liens. 

Where  a  decree  estatdlshlng  a  Hen  prior  to  a  mortgage  gave  the 
mortgagees  leave  to  pay  ofC  the  same,  the  mortgagees,  having  discharged 
the  lien  and  relieved  the  property  therefrom,  are  in  equity  entitled  to 
recover  from  the  property  the  amount  so  paid. 

In  Equity.  Suit  by  the  Central  Trust  Company  of  Illinois  and  Wil- 
liam T.  Abbott  against  the  Union  Terminal  Company  and  others.  On 
exceptions  to  the  master's  report.    Exceptions  overruled. 
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N.  P.  Bryan,  of  Jacksonville,  Fla.,  for  complainants. 

J.  T.  G.  Crawford,  of  Jacksonville,  Fla.,  for  defendant  Union  Ter- 
minal Co. 

F.  P.  Fleming,  of  Jacksonville,  Fla.,  for  defendant  General,  Fire  Ex- 
tinguisher Co. 

R.  P.  Maries,  of  Jacksonville  Fla.,  for  defendant  Turner  Construc- 
tion Co. 

CALL,  District  Judge.  This  cause  comes  on  for  a  hearing  upon  the 
exceptions  to  the  master's  report,  filed  by  the  Turner  Construction 
Company  and  the  General  Fire  Extinguisher  Company.  The  conten- 
tion of  the  General  Fire  Extinguisher  Company  is  that  its  lien  upon  the 
fire-extinguishing  apparatus  is  superior  to  the  lien  of  the  complainant 
mortgagees.  Two  cases.  Holt  v.  Henley,  232  U.  S.  637, 34  Sup.  Ct  459, 
58  L,.  ^d.  767,  and  Detroit  Steel  Cooperage  Co,  v.  Sistersville  Brewing 
Co.,  233  U.  S.  712,  34  Sup.  Ct.  753,  58  L.  Ed.  1166,  are  particularly  re- 
lied upon  to  sustain  this  contbition. 

[1]  The  facts  of  this  case  are  radically  different  from  those  of  ei- 
ther of  those  cases.  In  the  instant  case  a  mortgage  was  executed  to 
the  complainants,  and  bonds  issued  and  sold,  for  &e  purpose  of  con- 
structing the  building,  including  the  fire-extinguishing  apparatus  to  be 
installed.  With  knowledge  of  this  cmdition  of  affairs,  the  General 
Fire  Extinguisher  Company  installed  and  affixed  to  the  building  the 
apparatus  on  which  it  now  seeks  to  affix  a  lien  superior  to  the  lien  of 
the  complainants,  under  the  agreement  filed  in  evidence  before  the  mas- 
ter, which  on  its  face  purports  to  give  a  first  lien  to  said  Extinguisher 
Company.  On  default  in  the  payments  the  company  brought  a  simple 
action  at  law  and  recovered  a  judgment  for  the  amount  due  for  the 
apparatus.  The  lien  of  this  judgment  upon  the  entire  property  is  sub- 
sequent to  the  lien  of  con^ilainants.  While  the  complainants  do  not 
occupy  the  position  of  subsequent  creditors  or  purchasers,  strictly 
speaking,  yet  I  think  they  do  occupy  a  position  which  gives  them  a 
superior  equity  to  have  their  claim  first  satisfied  before  the  General  Fire 
Extinguisher  Company  can  assert  any  special  lien  to  the  apparatus  in- 
stalled in  and  made  a  part  of  the  building  to  be  erected  by  the  funds 
derived  from  the  sale  of  the  bonds  which  the  mortgage  was  given  to 
secure. 

The  exceptions  filed  by  the  Turner  Construction  Company  raise  ques- 
tions, it  seems  to  me,  which  will  properly  arise  before  the  master  when 
it  comes  to  the  payment  of  the  bonds.  The  evidence  shows  that  the 
bonds  were  sold  and  outstanding,  and  this  in  judgment  proves  the 
debt  due  from  the  debtor. 

The  exceptions  of  the  General  Fire  Extinguisher  Company  and  the 
Turner  Construction  Company  will  therefore  be  overruled. 

[2]  At  the  hearing  the  solicitor  for  the  Complainants  offered  in 
evidoice  the  certified  copy  of  the  master's  report,  showing  the  payment 
by  the  complainants  of  the  decree  in  the  case  of  Turner  Construction 
Company  against  the  mortgagor  defendant  herein,  which  had  heretofore 
been  declared  a  lien  prior  to  the  lien  of  the  mortgage,  \v:ith  the  request 
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that  the  amount  so  paid  be  included  in  the  decree  of  foreclosure.  The 
General  Fire  Extinguisher  Company  and  the  Turner  Construction  Com- 
pany object  to  this  being  done.  This  decree  was  a  prior  lien  to  the 
mortgage,  and  in  the  decree  the  mortgagees  were  given  leave  to  pay  off 
same.  This  they  have  done,  thus  relieving  the  property  of  this  prior 
lien.  It  seems  nothing  but  equity  to  allow  the  mortgagees  to  recover 
from  the  property  the  amount  so  paid. 

The  decree  will  provide  for  the  payment  of  the  sum  so  paid  in  satis' 
faction  of  the  decree. 


In  re  UNITBJD  STATES  CHRYSOTTLB  ASBESTOS  CO. 

Plstrlct  CJourt,  S.  D.  New  Tort.    April  22,  1918.) 

Banxbttftot  «=>213 — PowEKS  or  Comtr — Ds/tsaaasuta  Vauditt  or  Mobt- 

OAOE. 

Where  a  trustee  has  possession  of  mortgaged  real  estate  in  another 
state,  tlie  court  of  orl^al  jniisdictioif  has  power  to  summarily  de- 
termine the  validity  of  the  mortgage  and  to  restrain  a  sale  thereunder 
if  it  has  jurisdiction  orer  the  person  of  the  mortgagee;  but  the  customary 
procedure  is  to  permit  a  foreclosure  suit  to  be  brought  in  wliich  the 
validity  of  the  mortgage  may  be  determined. 

In  Bankruptcy.  In  the  matter  of  the  United  States  Chrysotile  As- 
bestos Company,  bankrupt.  On  motion  by  trustee  for  injunction. 
Restraining  order  continued. 

Saul  S.  Myers,  of  New  York  City,  for  trustee. 

Alexander  Dunnett,  of  St.  Johnsbury,  Vt,  for  Northern  Trust  Co. 

AUGUSTUS  N.  HAND,  District  Judge.  The  trustee  in  bank- 
ruptcy has  brought  a  proceeding  in  this  court  to  sell  certain  real  and 
personal  property  in  Vermont,  free  from  the  lien  of  a  mortgage 
which  the  trustee  alleges  was  induced  by  fraudulent  representations. 
After  the  Northern  Trust  Company  of  Philadelphia,  which  is  the 
trtistee  of  the  mortgage,  had  appeared  in  the  foregoing  proceeding 
and  obtained  an  adjournment,  it  instituted  a  suit  to  foreclose  the  mort- 
gage in  the  United  States  IMstrict  Court  for  the  District  of  Vermont. 
The  referee,  before  whom  the  proceeding  to  sell  free  from  the  lien 
of  the  mortgage  is  pending,  has  handed  down  an  opinion  in  favor 
of  such  a  sale.  In  order  to  sell  free  from  the  lien,  without  any  inter- 
ference from  the  foreclosure  suit,  the  trustee  has  moved  in  this  court 
to  stay  the  Northern  Trust  Company  from  going  on  with  that  suit 
in  Vermont,  and  served  notice  of  motion  by  mail. 

The  Vermont  property  was  in  possession  of  the  trustee  in  bank- 
ruptcy before  the  foreclosure  suit  was  commenced  by  the  Northern 
Trust  Company.  There  is  therefore  no  doubt  that  a  summary  pro- 
ceeding might  be  had  by  the  proper  bankruptcy  court  to  determine 
the  validity  of  the  mortgage.  The  court  of  original  jurisdiction 
may  be  invoked  for  this  purpose  and  notice  by  mail  to  a  claimant 
outside  the  jurisdiction  would  seem  to  be  sufficient  to  conclude  his 
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rights  in  the  property  if  he  did  not  choose  to  come  in  and  defend  them. 
The  customary  method  of  procedure,  however,  in  such  a  case  is  to  al- 
low the  mor^;agee  to  proceed  by  foreclosure.  The  validity  of  the 
mortgage  can-be  tested  in  such  a  suit.  In  re  Granite  City  Bank,  137 
Fed.  818,  70  C.  C.  A.  316.  It  is,  however,  almost  unnecessan'  to 
say  that  this  court  would  have  no  power  to  restrcun  the  Northern  Trust 
Company  from  instituting  the  foreclosure  suit  in  Vermont  unless 
it  could  secure  jurisdiction  over  the  person  of  that  company.  Acme 
Harvester  Co.  v.  Beekman  Lumber  Co.,  222  U.  S.  300,  32  Sup.  Ct. 
%,  56  L,.  Ed.  208.  Counsel  for  the  trustee  in  bankruptcy  urgently 
insist  that,  since  the  Northern  Trust  Company  is  here  contesting 
the  proceeding  to  sell  free  from  the  lien  of  the  mortgage,  this  court 
can  enforce  its  jurisdiction  by  prohibiting  that  trust  company  from 
continuing  foreclosure  in  Vermont. 

There  is,  however,  a  distinct  difference;  between  an  adjudication 
as  to  property  outside  the  jurisdiction,  such  as  a  sale  free  from  an 
underlying  mortgage,  and  an  order  directed  against  the  person  of 
the  Northern  Trust  Company  when  the  latter  is  a  resident  of  Phila- 
delphia, and  is  not  within  the  Southern  district  of  New  York. 

The  trust  company,  while  insisting  that  the  referee  was  without 
jurisdiction  to  order  a  sale  of  the  Vermont  property  free  from  Hens, 
did  not  take  the  position  before  the  referee  that  the  court  had  no  per- 
sonal jurisdiction  over  it,  but  appeared  generally  and  obtained  an  ad- 
journment. Under  such  circumstances,  the  only  question  is  whether, 
the  company  being  here  to  oppose  an  order  of  sale,  this  court  can  pro- 
tect the  proceeding  by  restraining  the  trust  company  from  going 
on  with  the  foreclosure  suit  in  Vermont.  I  am  inclined  to  think  that 
it  has  the  power ;  but,  irrespective  of  that,  and  as  a  matter  of  discre- 
tion, I  will  only  continue  the  restraining  order  upon  the  following 
terms  and  to  the  following  extent: 

(1)  The  trustee  shall  make  no  sales  of  property  covered  by  the 
Vermont  mortgage  until  the  Northern  Trust  Company  shall  have  time 
to  review  the  referee's  decision  by  an  appeal  to  a  judge  of  this  court. 

(2)  The  Vermont  suit  may  proceed,  and  the  trustee  shall  answer 
therdn,  excq>t  that  the  Northern  Trust  Company  shall  not  go  to  a 
sale  in  the  Vermont  court  without  the  further  order  of  this  court. 

Settle  order  on  notice. 
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In  re  a  W.  BABTLE3SON  CO. 
(District  Court,  S.  D.  Blorida.    August  15,  1918.) 

1.  Bankruptcy  i®=>84 — Involuwtaet  Pbtition — Akenduxnt. 

A  petition  In  Involuntary  bankruptcy  may  be  amended,  althou^  the 
alleged  act  of  banUruptcy  has  occurred  more  than  four  moutbs  prior  to  tbe 
amendment 

2.  BANKBtrPTCY  «=»84— iNVOLtTNTABY  PBTTriON — AMBNDMKNTS. 

Where  a  petition  for  leave  to  amend  an  Involuntary  petition  In  bank- 
ruptcy was  filed,  and  a  Consent  order  was  entered  that  the  petition  "be 
and  the  same  Is  hereby  amended  as  prayed,"  and  the  petition  for  and  con- 
taining the  amendments  was  properly  signed  and  sworn  to  by  the  peti- 
tioning creditors,  the  amendments  were  sufficiently  signed  and  sworn  to. 

In  Bankruptcy.  Involuntary  proceedings  in  bankruptcy  against  C. 
W.  Bartleson  Company.  On  motion  to  strike  the  petition  as  amend- 
ed.   Denied. 

See,  also,  243  Fed.  1001. 

George  M.  Powell  and  Fleming  &  Fleming,  all  of  Jacksontille,  Fla., 
for  bankrupt. 

Haley  &  Heintz,  George  C.  Bedell,  John  C.  Cooper  &  Son,  and 
McNeill  &  Strum,  all  of  Jacksonville,  Fla.,  for  various  creditors. 

CALL,  District  Judge.  April  IS,  1916,  an  amended  involuntary 
petition  in  bankruptcy  was  filed  against  the  bankrupt,  and  such  pro- 
ceedings had  that  a  reference  was  made  to  an  examiner  to  take  tes- 
timony. After  the  taking  of  testimony  had  proceeded,  the  petitioning 
creditors  filed,  on  October  13,  1917,  their  petition  for  leave  to  amend 
paragraphs  6  and  7  of  the  amended  petition  in  certain  particulars  to 
conform  to  the  testimony  then  taken ;  also  to  add  another  paragraph, 
7a,  charging  the  disposal  of  certain  real  estate  within  four  months 
before  the  filing  of  the  amended  petition,  with  intent  to  hinder  and 
delay  creditors  of  the  bankrupt.  This  petition  was  granted,  and  on 
October  18,  1917,  the  bankrupt  filed  its  motion  to  dismiss  the  amend- 
ed petition  as  amended. 

The  grounds  of  the  motion  to  dismiss,  as  contained  in  this  last 
motion,  except  those  referring  specifically  to  paragraph  7a,  and  the 
grounds  going  to  the  sufficiency  of  signing  and  swearing  to  the  amend- 
ment, were  considered  and  ruled  upon  in  the  motion  to  dismiss  the 
amended  petition  on  March  20,  1917.  I  see  no  reason  to  change  that 
ruling.  This  leaves  the  grounds  of  the  motion  directed  to  the  sixth 
and  seventh  amended  paragraphs,  and  paragraph  7a.  The  only 
grounds  to  these  paragraphs,  which  call  for  special  attention,  are  the 
twenty-fourth,  twenty-fifth,  thirty-fourth,  and  thirty-fifth. 

[1]  The  twenty-fourth  and  twenty-fifth  grounds  raise  the  question 
whether  the  act  of  bankruptcy  alleged,  having  occurred  more  than 
four  months  prior  to  the  amendment,  can  be  considered.  This  ques- 
tion, it  seems  to  me,  is  settled  in  the  affirmative  by  the  case  of  Hark 
V.  C.  M.  Allen  Co.,  146  Fed.  665,  77  C.  C.  A.  91,  17  Am.  Bankr. 
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Rep.  3.  I  have  read  the  case  of  Armour  &  Co.  v.  Miller,  209  Fed. 
784,  126  C.  C.  A.  508,  but  I  do  not  think  the  principle  decided  in 
this  case  changes  the  rule  as  laid  down  in  the  first  case  cited,  which 
I  think  governs  the  instant  case. 

[2]  The  thirty-fourth  and  thirty-fifth  grounds  challenge  the  sign- 
ing and  swearing  to  the  amendments.  In  this  case  a  petition  was 
filed,  praying  for  leave  to  make  the  amendments.  The  order  allow- 
ing said  amendments  was  made  by  consent  of  the  parties,  on  Oc- 
tober 15,  1917,  in  which  it  is  ordered  that  the  "amended  petition  in 
bankruptcy,  filed  on  April  14,  1916,  be  and  the  same  is  hereby  amend- 
ed as  prayed  in  said  petition."  The  specific  amendments  were  not 
filed,  but  the  proposed  amendments  were  set  out  in  the  petition  to  be 
allowed  to  make  such  amendments.  These  amendments  have  been 
treated  by  all  the  parties  as  filed.  The  petition  to  make  the  same  was 
properly  signed  and  sworn  to  by  the  petitioning  creditors.  While  it 
would  probably  have  been  better  in  strict  pleading  for  the  amend- 
ments to  have  been  prepared,  signed,  and  sworn  to  as  required  by 
the  Bankruptcy  Law,  yet  I  do  not  think  the  court  would  be  justified 
in  striking  the  amendments  because  of  this  failure,  when  by  a  consent 
order  the  court  has  made  those  proposed  amendments  a  part  of  the 
amended  petition. 

I  am  of  opinion  that  the  motion  to  strike  the  amended  petition  as 
amended,  and  the  paragraphs  thereof,  should  be  denied.  It  will  be 
8o  ordered. 


HALZi  et  aL  T.  VVLIMAN  CO. 
(IMstrlct  Coait,  S.  D.  Florida.    Angost  8,  1018.) 
L  OABWTBMt     ^9411 — Oasbiaok     Of     PAssKKaKBS— AaaAui.T— liUBiUTT     or 

PlTLLlCAH  COKPANT. 

Where  the  iK>rter  of  a  Piillman  car  conspired  and  colluded  with  a 
passeiiKer  In  the  tatter's  making  of  an  assaalt  upon  another  passenger 
while  In  her  berth,  the  Pullman  Convany  was  liable  to  the  assaulted 
paasengw. 
Z  Oakbxebs  4=>411 — Cabhiaoe  of  Passinoers— Liabiutt  fob  Assauxt. 

Where  passenger  on  Pullman  car  Indicated  he  Intended  to  assault 
woman  passenger  In  her  berth,  who  rang  bell  for  porter  and  conductor, 
and  th^  falling  to  respond,  whereupon  assault  was  committed,  Pull- 
man Company  was  not  liable,  unless  It  or  the  porter  had  reasonable 
sronnd  to  believe  violence  was  Imminent 

At  Law.  Action  by  Florence  M.  Hall  and  another  against  the  Pull- 
man Company.  On  demurrer  to  declaration.  Demurrer  overruled  as 
to  first  count,  and  sustained  as  to  second  and  third  counts. 

George  M.  Powell  and  Giles  J.  Patterson,  both  of  Jacksonville,  Fla., 
for  plaintiffs. 
John  E.  &  Julian  Hartridge,  of  Jacksonville,  Fla.,  for  defendant. 

CALL,  District  Judge.  The  first  count  of  the  declaration  charges 
that  the  i^aintiff  was  assaulted  while  in  her  berth  in  a  sleeping  car  by 
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a  passenger,  and  tiiat  the  porter  conspired  and  colluded  with  said  pas- 
senger in  the  making  of  the  assault  The  second  count  charges  that 
the  plaintiff  and  the  passenger  making  the  assault  were  passengers  on 
the  sleeping  car,  and  that  by  his  acts  and  demeanor  he  indicated  that 
he  intended  making  the  assault,  whereupon  she  rang  the  bell  for  the 
porter,  but  that  the  porter  failed  to  respond,  whereupon  the  assault 
was  committed,  and  that,  had  the  porter  responded  to  the  call,  he  could 
have  prevented  the  assault.  The  negligence  charged  in  this  count  is 
the  porter's  failure  to  answer  the  bell.  The  third  count  charges  sub- 
stantially the  same  facts,  but  substitutes  the  conductor  for  the  porter. 
[1,2]  In  Scheifer  v.  Washington  City,  V.  M.  &  G.  S.  R.  Co.,  105 
U.  S.  249,  26  L.  Ed.  1070,  Justice  Miller  says: 

"To  warrant  a  finding  that  negligence  •  •  •  1»  the  proximate  cause 
of  an  Injury,  It  must  appear  that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence,  •  •  *  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attmdlng  drcumstancesw" 

In  Ball  V.  C.  &  O.  R.  Co.,  93  Va.  44,  24  S.  E.  467,  32  h.  R.  A.  795, 
57  Am.  St.  Rep.  786,  Judge  Keith  quotes  s^rovingly  from  Britton  v. 
A.  &  C.  Air  Line  R.  Co.,  88  N.  C.  536,  43  Am.  Rep.  749,  as  follows : 

"The  liability  of  the  defendant  to  the  plaintltr  grows  not  out  of  the  fact 
that  she  was  Injured,  bat  out  of  the  failure  of  Its  servants  to  afford  ber 
protection,  after  they  had  reasonable  grounds  for  believing  th&t  violence  to 
her  was  Imminent" 

Testing  this  declaration  by  these  principles,  I  am  of  opinion  that  the 
first  count  is  not  vulnerable  to  the  attadc  by  demurrer,  but  that  the 
second  and  third  counts  are.  The  rule  of  liability  in  a  case  of  loss  of 
baggage  and  damage  resulting  from  an  assault  by  a  fellow  passenger 
is,  as  I  tmderstand  the  cases,  different,  and  this  difference  is  based  up- 
on the  fact  that  larceny  may  and  ought  to  be  expected  and  guarded 
against  by  the  sleeping  car  company  or  its  agents  and  servants,  while 
an  assault  by  a  fellow  passenger  is  not  to  be  expected,  and  the  company 
cannot  be  held  for  negligence  in  not  protecting  the  passenger,  tmless 
the  company  or  its  servants  had  reasonable  grounds  for  believing  that 
violence  was  imminent,  either  through  the  circumstances  surrounding 
the  injured  person  within  the  knowledge  of  the  company's  servants  or 
by  being  informed  of  such  circiunstances.  A  criminal  assault  upon  a 
female  passenger,  although  there  are  only  two  passengers  on  the  sleep- 
ing car,  is  not  within  the  rule  enforced  in  cases  of  larceny  of  the  passen- 
ger's baggage,  nor  is  the  failure  of  the  porter  or  conductor  to  answer 
the  call  bell  the  natural  and  probable  cause  of  the  injury  complained 
of,  which  ought  to  have  been  foreseen  in  the  light  of  the  attending  cir- 
cumstances set  out  in  the  second  and  third  counts  of  the  declaration. 

The  first  count  is,  I  think,  good  under  the  decision  in  Pullman  Palace 
Car  Co.  v.  Campbell,  154  U.  S.  513,  14  Sup.  Ct  1151,  32  L.  Ed.  1069. 
If  an  assault  by  the  porter  makes  tiie  company  liable,  then  the  assault 
by  a  passenger  conspiring  with  the  porter  would  equaUy  make  the  com- 
pany liable. 
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In  re  ABBAMOVITZ. 
(Dtetriet  Oouit,  S.  D.  Florida.    Hay  38,  191&) 

1.  Bahkbuitct  «=3418(3) — ^Dischabsb — Specitioatiokb  or  OBJKonoir. 

SpedflcatioDB  of  objectloa  to  a  bankrupt's  discharge  are  pleadings 
within  BonkraptCT  Act,  {  18c  (Ccxnp.  St  1016,  t  9602),  and  must  be  Terified 
by  i>ositlTe  oath  tx>  the  facts  alleged. 

2.  Baskbitptcy  «=>418(3) — ^Disohabob — SFXcmOAnoin  at  Objxction — Svm- 

CIENCY.  . 

8i)eciflcatlons  of  objection  to  the  bankrupt's  discharge,  which  are  made 
on  Information  and  belief,  and  enter  into  no  details  as  to  property,  etc., 
are  InauffidKit. 
S.  Bakksdptot  «=>413(S) — Djbckamqx — SFXomoATioRS  o»  Objeotioh — Who 
Mat  F11.E. 

^>eclflcatlons  of  objectloa  to  a  bankrupt's  discharge  are  made  by  credi- 
tors, and  abould  be  signed  by  the  creditor,  whether  an  ladlTldual  or  a 
coiporatloiL 
4.  Bakkbuftct  «s>413(3)— Diboiuxob— SFBOinoATioNS  or  Objbotior— Sion< 

ma  BT  OOBFOBAIION. 

Wliere  a  corporate  creditor  files  Efieclflcatloas  of  objection  against  a 
bankmpfa  discharge,  it  must  sign  the  same  by  having  its  seal  affixed 
Oiereto  by  proper  authority. 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  of  Adela  Abram- 
ovitz.  On  motions  to  strike  specifications  of  objection  to  discharge. 
Motions  granted 

W.  Hunt  Harris  and  H.  H.  Taylor,  both  of.  Key  West,  Fla.,  for 
bankrupt. 
Rand  &  Kurtz,  of  Miami,  Fla.,  for  objecting  creditor.  ' 

CAIX*  District  Judge.  On  April  25,  1918,  certain  specifications  of 
objection  to  discharge  were  filed.  These  specifications,  two  in  num- 
ber, were  signed  Beasley  Shoe  Company,  by  Rand  &  Kurtz,  attorneys. 
This  is  sworn  to  on  information  and  belief.  On  April  25,  1918,  a 
paper  styled  "Supplemental  Specifications  of  Grounds  of  Opposition 
to  Bankrupt's  Discharge,"  was  filed,  signed  "Rand  &  Kurtz,  Attorneys 
for  Beasley  Shoe  Company."  These,  consisting  of  five,  and  all,  except 
Ae  fif til,  made  on  information  and  belief,  are  sworn  to  by  E.  B.  Kurtz. 
This  spears  to  be  a  carbon  copy  of  the  same  paper  filed  May  17th, 
except  it  is  sworn  to  on  information  and  belief  by  J.  T.  Gilham,  as 
treasurer,  and  signed  by  "Beasley  Shoe  Company,  by  Rand  &  Kurtz, 
Its  Attorneys."  Motions  are  made  by  the  bankrupt  to  strike  the  pa- 
pers filed  April  25th  and  May  17th,  on  the  ground  that  the  same  are 
not  signed  by  objecting  creditors,  nor  sworn  to  as  required. 

[1]  Section  18c  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541, 
30  Stat.  551  [Comp.  St.  1916,  §  9602])  requires  all  pleadings  setting 
up  matters  of  fact  shall  be  verified  under  oath.  In  Re  Brown,  112 
Fed.  49,  50  C.  C.  A.  118,  the  Circuit  Court  of  Appeals  for  this  cir- 
cuit decided  that  specifications  of  objection  to  bankrupt's  discharge 
are  pleadings,  and  me  form  of  oath  attached  to  these  papers  did  not 
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authorize  the  court  to  hear  and  determine  same.  The  motion  to  strike 
same  will  therefore  he  granted. 

[2]  There  are  other  grounds  of  the  motions  which  are  not  neces- 
sary to  decide,  but,  since  the  attorneys  for  the  creditor  request  leave 
to  amend  its  specifications  filed  April  25th,  by  having  the  proper  oath 
made  to  them,  which  request  will  be  granted,  it  is  better  that  I  call 
attention  to  the  so-called  supplemental  specifications.  The  first  four 
are  made  on  information  and  belief,  and  enter  into  no  details  as  to 
property,  etc.  It  does  not  seem  to  mc  that  these  four  state,  either 
in  tiie  form  in  which  they  are  filed,  or  the  matter  stated  therdn,  prop- 
er specifications  of  objection  to  discharge. 

[3, 4]  Specifications  of  objection  to  a  bankrupt's  discharge  are  made 
b^  the  creditor.  If  it  is  an  individual,  he  should  sign  such  specifica- 
tions. If  it  is  a  corporation,  such  specifications  should  be  signed  by 
the  corporation,  and  the  only  way  a  corporation  may  sign  an  instru- 
ment or  pleading  requiring  its  signature  is  by  having  its  seal  affixed 
by  proper  authority.  The  decision  by  Judge  Hammond  (In  re  Glass 
[D.  C]  119  Fed.  509)  is  enlightening,  and  I  think  states  the  law. 

An  order  will  be  made,  granting  the  motions  to  strike  and  allow- 
ing the  creditor  20  days  within  which  to  make  such  amendments  as  it 
may  be  advised. 


In  i«  BIINNBRS. 
(District  Gmirt,  S.  D.  New  York.   Angnst  S,  191&) 

1.  Bahkxoptot  «a>372 — BxarKsma  Bbtatb— DKnoxirx  CkutTKTAircB  ov  Pbof- 

XBTT. 

A  court  of  bankruptcy  given  power  by  Bankr.  Act  1898,  |  2,  subd.  8 
(Oomp.  St.  1916,  1 9686),  to  reopen  estates  "whenever  It  appears  they  were 
closed  before  being  fuUy  administered,"  may  properly  reopen  an  estate 
on  petition  of  a  pvurcbaser  of  real  estate  from  the  trustee  where  It  ap- 
pears that  the  sale  was  not  legally  perfected. 

2.  Bankbcptot  ♦=•372 — BzoFXinifo  or  Estate — ^ESi^cnoN  of  Tbubtee. 

On  reopening  an  estate  for  farther  administratloa,  the  trustee  Ediould 
not  be  reinstated,  but  a  new  trustee  elected. 

In  Bankruptcy.  In  the  matter  of  Charles  Minners,  bankrupt  On 
petition  to  reopen  estate.    Granted. 

Bernard  Braun,  of  New  York  City,  for  purchaser. 

AUGUSTUS  N.  HAND,  District  Judge.  [1]  A  purchaser  of  real 
estate  from  the  trustee  in  bankruptcy  in  this  estate  asks  the  court  to 
reopen  the  estate,  reinstate  the  trustee,  and  call  a  meeting  of  creditors 
to  confirm  the  sale  which  appears  to  have  been  made  without  notice 
to  creditors. 

Section  2  (8)  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c  541,  30 
Stat.  545  [Comp.  St.  1916,  §  9586])  empowers  the  court,  among  other 
things,  to  "close  estates  whenever  it  appears  that  they  have  been  fully 
administered,  by  approving  the  final  accounts  and  disdiarging  the  trus- 
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tees,  and  reopen  them  whenever  it  appears  they  were  closed  before  be- 
ing fully  administered." 

[2]    If  the  sale  was  not  legally  perfected  even  though  an  equitable 
title  |>assed  to  the  trustee's  vendee  by  estoppel,,  yet  the  legal  title  would 
be  still  outstanding.    Under  such  circumstances,  I  think  the  estate  can- 
not in  a  fair  sense  be  regarded  as  fully  administered.    A  proposed  or- 
der is  submitted  reinstating  the  former  trustee.    This  should  not,  un- 
der the  opinion  of  the  Circuit  Court  of  Appeals  for  this  circuit  in  Re 
RoAester  Sanitarium  &  Baths  Co.,  222  Fed.  at  pages  27,  28,  137  C.  C. 
A.  560,  be  done,  but  a  new  trustee  should  be  elected  for  the  purpose 
of  executing  a  confirmatory  deed,  if  such  should  be  ordered,  and  for 
taking  any  further  steps  in  the  administration  of  the  premises  which 
were  attempted  to  be  conveyed  by  the  former  trustee  that  may  bei 
necessary.    The  purchaser's  vendee  is  a  party  interested  in  the  estate 
within  the  meaning  of  such  decisions  as  In  re  Chandler,  138  Fed.  637, 
71  C.  C.  A.  87.  xHe  is  either  entitled  to  have  a*  deed  from  the  trustee 
pr<^)erly  authorized,  or  to  receive  back  from  the  creditors  the  consid- 
eration paid.    The  court  may  therefore  reopen  the  estate  on  his  mo- 
tion, but  he  should  indemnify  the  referee  for  the  expenses  of  calling 
the  creditors*  meeting,  and  should  also  pay  any  expenses  to  which  the 
new  trustee  may  be  put  in  procuring  his  bond  if  the  creditors  authorize 
a  confinnatoiy  deed  1^  the  trustee. 


In  re  KAUFMAN. 

(Dlstilct  Court,  S.  D.  New  York.    April  2T,  19ia) 

Baxkbuftct  «s>92— DisuiasAL  or  Pbocebdinos — Reinstatemsitt. 

Dismissal  of  an  Involuntary  petition  based  on  a  written  consent,  ap- 
I)arentl7  of  all  creditors,  pursuant  to  an  agreement  for  settlement,  will 
not  be  set  aside  because  the  agreement  was  not  made  or  carried  out  by 
bankmpt  In  good  faitb. 

In  Bankruptcy.  In  the  matter  of  Morris  Kaufman,  bankrupt.  On 
petition  to  set  aside  order  of  dismissal.    Denied. 

Henry  H.  Silver  and  Harry  J.  Moskowitz,  both  of  New  York  City, 
for  petitioner. 
Frank  &  Wolfson,  of  New  York  Qty,  for  bankrupt 
H.  &  J.  J.  Lesser,  of  New  York  City,  for  petitioning  creditors,  re- 
ceiver, and  trustee. 

AUGUSTUS  N.  HAND,  District  Judge.  This  is  a  petition  to  set 
aside  an  order  dismissing  a  proceeding  in  bankruptcy  on  the  grounds 
(1)  that  the  order  was  not  obtained  upon  the  consent  of,  or  on  no- 
tice to,  all  of  the  creditors ;  (2)  that  the  order  was  obtained  by  fraud. 
A  consent  was  signed  in  the  following  form : 

"We  the  onderaigned,  creditors  of  the  above-named  bcmkmpt,  do  hereby 
agree  to  and  with  each  other,  and  with  the  said  bankrupt,  to  receive  In  lull 
settlement  of  our  respective  claims  against  the  said  Morris  Kaufman,  n 
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sum  eQual  to  50  per  cent,  of  our  daixna  to  be  paid  as  follows;  •  •  •  i%]« 
acceptance  shall  be  valid  es  an  acceptance  of  a  like  offer  of  composition  In 
bankruptcy,  if  made  by  the  said  Morris  Kaufman,  and  shall  also  be  ralid,  it 
signed  on  separate  sheets.  We  do  hereby  also  cmisent  to  the  dismissal  of  the 
involuntary  petition  herein." 

It  does  not  seem  to  be  established  that  the  owners  of  all  claims 
against  the  bankrupt  estate  did  not  consent  to  the  dismissal  of  the 
petition,  but  it  is  said  that  several  creditors  obtained  more  than  50 
per  cent,  of  the  amounts  due  them.  This  was  not  a  ccxnposition  in 
bankruptcy,  but  a  common-law  settlement.  If  the  bankrupt  broke 
his  promise,  and  paid  certain  creditors  more  than  50  per  cent,  of  their 
claims,  when  he  had  agreed  that  no  creditor  should  receive  more 
than  that  amotmt,  or  made  any  fraudulent  representations  to  any 
creditor  as  to  the  percentage  others  were  getting,  nevertheless  a  valid 
order  of  dismissal  was  granted  on  consent.  To  establish  a  doctrine 
that  a  bankruptcy  proceeding,  once  dismissed,  can  be  reopened  under 
such  circumstances,  with  the  possible  attendant  result  of  suits  to  re- 
cover property  and  set  aside  preferences,  would,  I  think,  be  an  un- 
desirable result. 

The  jurisdiction  of  this  court  is  gone,  and  the  petitioner  must  seek 
his  remedy  in  the  state  court,  or  in  a  new  bankruptcy  proceeding, 
where  the  estate  will  consist  of.  present  assets. 


liOWIS  FOUNDBT  ft  MACHINE  OO.  t.  OATITOA  TOOL  STEEL  CO.. 

Limited. 

(District  Coart.  N.  B.  New  York.    October  12,  1S1&) 

SllSTEB   AND    SSBVAMT   4=325,    59 — GORT&^OT   OT    BlCPLOTlISin> — IlIPOWHT'BTr.TTr 

OF  Pebfobuance. 

It  Is  an  implied  condition  of  a  contract  for  employment  In  a  special 
service  for  a  term  of  years  that  la  case  of  involuntary  Inability  to  per- 
form by  either  party  no  damages  for  breach  are  recoverable. 

In  Equity.  Suit  by  the  Lewis  Foundry  &  Machine  Company  against 
the  Cayuga  Tool  Steel  Company,  I,imited.  In  the  matter  of  the  claim 
of  Charles  M.  Hammond  for  damages  for  breach  of  contract  by  de- 
fendant.   Claim  disallowed. 

Charles  M.  Hammond  presents  a  claim  for  damages  for  breach  of 
contract  of  employment  growing  out  of  a  state  of  facts  which  will  be 
stated  in  my  opinion.  The  special  master  has  reported  against  the 
validity  of  the  claim. 

Hancock,  Spriggs  &  Hancock,  of  Syracuse,  N.  Y.,  for  claimant. 
Chas.  V.  Byrne  and  D.  F.  Costello,  both  of  Syracuse,  N.  Y.,  for 
creditors. 
Gannon,  Spencer  &  Michell,  of  Syracuse,  N.  Y.,  for  receivers. 

RAY,  District  Judge.  Cayuga  Tool  Steel  Company,  Limited,  is  a 
corporation  of  the  state  of  New  York,  and  was  engaged  in  manufac- 
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taring  at  the  city  of  Aubarn,  N.  Y.,  where  its  plant  and  property  were 
situated.  It  entered  into  a  valid  contract  with  Charles  M.  Hammond, 
by  the  terms  of  which  Hammond  was  to  perform  services  for  the  said 
corporation  in  overseeing  production  and  sellin^f  for  a  term  of  years 
at  a  fixed  compensatimi  per  year,  and  in  addition  he  was  to  have  a 
certain  commission  on  sales  made  by  him.  Ilie  contract  as  stated  by 
claimant  was: 

"Mr.  Knmniond  waa  employed  by  the  Cayoga  Tool  Steel  CX>mpany  for  the 
period  of  five  years  from  January  1,  1917,  to  manage  and  direct  the  manu- 
facture of  the  company's  products,  eta,  on  terms  as  follows:  $5,000  for  the 
first  year,  ^,000  for  the  second  year,  and  $7,500  for  the  third  year— and 
that  a  rate  tor  the  fourth  and  fifth  years  Is  to  be  fixed  by  the  board  of  di- 
rectors, but  at  not  less  than  |7,500  per  year;  that  in  addition  thereto  said 
Charles  M.  Etammoiid  Is  to  receive  additional  comi)en8ation  by  way  of  a 
bonus  In  an  amount  eqnal  to  10  per  cent,  of  the  company's  profits,  after 
dedactlog  an  amount  equivalent  to  7  per  cmt  of  the  then  outstanding  capital 
stodtc  of  the  company,  to  be  payable  in  the  clipltal  stock  at  the  comiwny." 

Some  months  ago  the  corporation  found  itself  in  financial  difficulties 
and  this  action  was  brought  by  the  plaintiff,  a  large  creditor,  to  con- 
serve the  assets,  etc.  The  claimant,  Hammond,  was  paid  for  all  the 
services  actually  performed  by  him  for  the  company  and  all  commis- 
sions earned.  Receivers  were  appointed  by  this  court,  with  authority 
to  continue  the  business,  and  the  business  was  continued  by  them.  The 
receivers  neither  affirmed  nor  disaffirmed  the  contract,  but  on  their 
^>pointment  employed  Hammond  to  work  for  them  on  the  same  terms 
he  had  been  working  for  the  corporation,  aiid  he  did  work  and  has 
been  or  will  be  paid  m  full  for  such  services.  As  the  corporation  was 
insolvent,  a  decree  of  sale  of  all  the  assets  and  property  was  made  in 
such  stilt  and  entered,  and  the  property  has  been  sold  and  the  corpo- 
ration put  out  of  business  by  action  of  the  court.  It  cannot  furtner 
or  hereafter  do  business^  and  has  no  assets,  except  such  as  were  de- 
rived from  this  sale,  and  which  are  to  be  distributed  to  creditors  after 
the  payment  of  expenses. 

By  reason  of  the  insolvency  of  die  corporation  and  the  action  of  this 
court  the  corporation  cannot  give  work  to  Hammond  as  agreed,  or 
pay  as  agreed.  The  corporation  has  never  denied  or  repudiated  the 
contract.  The  action  of  this  court,  predicated  on  the  facts  stated, 
makes  performance  by  the  corporation  impossible.  It  has  not  vol- 
untarily or  willfully  done  any  act  in  violation  of  the  contract.  Its  in- 
ability to  give  employment  is  wholly  involuntary  on  its  part. 

This  was  and  is  a  personal  contract,  providing  for  employment  in  a 
special  service  by  the  one  party  and  the  performance  of  such  service 
by  the  other.  The  contract  is  not  assignable.  It  seems  to  me  it  implied 
that  in  case  of  involuntary  inability  to  perform  by  either  party  no 
action  for  damages  would  lie.  "Where  the  contract  is  wholly  execu- 
tory, there  must  be  some  express  and  absolute  refusal  to  perform,  or 
some  voluntary  act  on  the  part  of  the  individual  which  renders  it  im- 
possible for  him  to  perform,  in  order  to  constitute  an  anticipatory 
breach  for  which  an  action  will  lie."  Ga  Nun  v.  Palmer,  202  N.  Y. 
483, 489, 96  N.  E.  99, 101  (36  L.  R.  A.  [N.  S.J  922).    In  Jones  v.  Judd, 
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4  N.  Y.  412,  it  was  held  that  if,  after  a  contract  is  made,  the  law  inter- 
feres and  makes  subsequent  performance  impossible,  the  party  is  held 
to  be  excused.  Here  the  law  has  interfered  and  made  periormance 
by  the  Cayuga  Tool  Steel  Company  imppssible.  In  Jones  v»  Judd, 
supra,  the  facts  are  thus  stated  in  the  syllabus : 

"Thus,  where  the  defendant  contracted  -with  the  state  to  constrnct  a  sec- 
tion of  the  Genesee  Valley  Canal,  and  made  a  subcontract  with  the  plaintiffs 
for  a  portion  of  the  work,  at  so  much  per  yard  for  excavation  and  em- 
bankment, payable  monthly,  except  10  per  cent,  which  was  not  to  be  paid  until 
the  final  estimate,  and.  before  the  completion  of  the  plaintiffs'  Job  the  work 
was  stopped  by  the  state  offlcers,  and  the  original  contract  terminated  by  an 
act  of  the  liCglslature,  held,  that  the  plaintiffs  were  entitled  to  recover  tbe 
price  agreed  on  for  the  work  actually  done  by  them." 

This  case  is  cited  and  approved  in  lyorillard  v.  Clyde  et  al.,  142  N. 
Y.  456,  462,  37  N.  E.  489,  24  L.  R.  A.  113,  which  to  a  certain  extent 
is  in  point  here.  See,  also.  Dexter  v.  Norton,  47  N.  Y.  62,  7  Am. 
Rep.  415.    In  this  last-cited  c^e  the  court  said : 

"But  there  are  a  variety  of  cases  wliere  the  courts  have  implied  a  condi- 
tion in  the  contract  itself,  the  effect  of  which  was  to  reUeve  the  party  when 
tbe  performance  had,  without  his  fault,  Itecome  impossible ;  and  the  apparent 
confusion  in  the  authorities  has  grown  out  of  the  difficulty  in  determining  ia  a 
given  case  whether  tbe  Implication  of  a  condition  should  be  applied  or  not,  and 
also  in  some  cases  in  placing  the  decision  upon  a  wrong  basis.  Hie  relief 
afforded  to  the  party  in  the  cases  referred  to  is  not  based  upon  ezo^tioos 
to  the  general  rule,  but  upon  the  construction  of  tbe  contract" 

See,  also,  Spalding  v.  Carl  Rosa  et  al.,  71  N.  Y.  40,  27  Am.  Rep.  7. 

I  am  of  opinion,  and  hold,  that  in  this  case  no  claim  exists  in  favor 
of  Hammond  against  the  Cayuga  Tool  Steel  Company  for  breach  of 
this  contract,  as  the  law  came  in  and  made  performance  impossible, 
and  such  company  is  excused.-  This  was  a  contingency  within  the  con- 
templation of  the  parties. 

The  report  of  the  special  master,  rejecting  the  claim,  is  confirmed. 
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FIREMEN'S  FUND  INS.  CO.  V.  TROJAN  POWDER  CO. 

(Circuit  Court  of  AK>eals,  Ninth  Circuit    October  7,  1918.) 

No.  8087. 

1.  Ih8ttrai«cb   9s>488  —  Mabinb   Insxtrance  —  IjIabii,itt   fob   Fobwabduto 

Chaboes. 

Wbere  the  contract  of  af(relghtment  authorized  the  carrier  In  case  of 
stranding  to  forward  by  another  ship,  and  charge  extra  compensation 
therefor,  wtiich  contingency  happened,  the  cargo  insurer,  which,  although 
exempted  from  particular  average,  contracted  to  pay  special  forwarding 
charges  for  which  it  would  otherwise  be  liable,  held  liable  for  the  extra 
cost  of  forwarding. 

2.  Shipping  ®=>112 — ^I>i8ABnjTT  of  Ship — Authobity  to  Fobwabd  Gaboo. 

Under  the  law  of  England,  where  a  ship  Is  damaged  on  the  voyage  and 
cannot  be  repaired  without  a  very  great  loss  of  time,  the  master  or  the 
shipper  may  procure  another  ship  to  carry  her  cargo  to  place  of  destina- 
tion. 
&  Iksubance  *=>488 — Mabine  Insubanob— "Pabtioui^b  Ohabob." 

By  the  law  and  custom  of  England,  when  in  consequence  of  a  peril  in- 
sured against  the  voyage  cannot  be  accomplished  In  the  original  ship, 
the  cargo  underwriter  is  liable  for  the  excess  expense  of  forwarding  by 
another  vessel  as  a  "particular  diarge." 
4.  Iksubance  «=>4S8 — Marine  Insueanoe — Constbuction  of  Poliot. 

A  clause  of  a  marine  cargo  policy,  "Freight  warranted  free  from  any 
dalm  consequent  upon  loss  of  time,  whether  arising  from  peril  of  the 
sea  or  otherwise^"  does  not  apply  to  excess  freight  paid  for  forwarding  on 
stranding  of  the  ship,  for  which  the  Insurer  Is  otherwise  liable. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  Wm.  C.  Van  Fleet, 
Jndge. 

Action  at  law  by  the  Trojan  Powder  Company  against  the  Firemen's 
Fund  Insurance  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

TMs  action  was  brought  upon  a  policy  of  marine  Insurance  issued  upon 
6,000  cases  of  explosives  shipped  by  the  plaintiff  in  the  action,  defendant  in 
error  here,  by  the  steamer  Pleiades,  of  the  CaUfomla  Atlantic  Steamship 
Company,  from  San  Francisco  to  Balboa,  Isthmus  of  Panama,  under  a  con- 
tract of  carriage  which  provided  that  the  freight,  whether  prepaid  or  to  l)e 
collected,  was  to  be  considered  as  earned,  vessel  or  goods  lost,  or  not  lost, 
at  any  stage  of  the  transit,  and  that,  on  the  happening  of  any  of  the  contin- 
gencies mentioned  in  the  ccntract  of  shipment,  the  carrier  was  to  hare  the 
right  to  forward  the  freight  to  the  port  of  destination  on  its  own  ebip,  and 
should  receive  extra  compensation  therefor,  whether  performed  by  its  own 
vessels  or  those  of  others,  among  which  contingencies  were  stranding, 
straining,  and  any  accidents  or  perils  of  the  sea.  The  plaintiff  prepaid  the 
freight,  amounting  to  $4,950,  and  the  Pleiades  left  San  Francisco  on  her 
voyage  with  the  explosives  on  board,  but  was  stranded  off  the  coast  ot 
Mexico  on  the  leth  of  August,  1912,  and  was  then  and  there,  together  with 
her  cargo,  in  danger  of  becoming  a  total  loss.  The  plaintiff  then  undertook 
to  abandon  the  said  goods,  which  abandonment  the  defendant  insurer  re- 
fused to  accept.  The  ship  was  subsequently  floated,  but  because  of  her 
damaged  condition  was  unable  to  proceed  upon  her  voyage,  and  was  taken 
back  to  Sau  Francisco  for  repairs,  where  her  cargo,  including  the  insured  ex- 
plodves,  was  discharged  into  lighters.  The  repairs  on  the  vessel  were  not 
completed  until  December  27,  1912.  .The  explosives  so  shipped  and  insure<l 
had  been  sold  to  the  Panama  Canal  Commission  for  use  in  the  building  of  the 
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canal,  wltli  the  right  on  the  part  of  the  commission  to  refuse  to  recelTe  the 
shipment  If  it  did  not  arrive  within  a  fixed  time,  and,  there  being  no  other 
market  at  that  place,  it  was  therefore  Important  for  the  shipper  to  get  the 
explosives  to  their  destination.  To  do  so  it  was  compelled  to,  and  did,  on 
October  15,  1912,  reshlp  the  said  goods  on  another  steamer  of  the  same  car- 
rier, cftUed  Mackinaw,  for  which  transportation  It  was  compelled  to  and  did 
pay  to  the  steamship  company  additional  freight  in  the  sum  of  $4,050,  for 
Avhlch  latter  sum  the  plaintiff  brought  the  present  action  against  the  present 
plalntifF  in  error,  the  latter  having  refused  payment  on  demand. 

The  Insurance  was  in  the  sum  of  $35,000  upon  the  explosives  laden  on  board 
the  Pleiades  for  the  voyage  first  mentioned,  and  it  was  ^cpressly  agreed 
that  the  insurance  should  commence  at  the  time  the  goods  should  be  laden 
on  board  the  ship  and  continue  until  safely  landed  at  Balboa.  The  policy 
also  contained  the  usual  "sue  and  labor"  clause,  and  these  further  provi- 
sions: "And  touching  the  adventures  and  perils  which  the  said  company 
is  content  to  bear  and  doea  take  uixm  itself  in  the  voyage  so  insured  as 
aforesaid,  they  are  of  the  seas,  •  •  ♦  restraints  and  detainments  of  all 
kings,  princes,  and  people,  of  what  nation,  condition,  or  quality  soever, 
•  •  •  and  of  all  other  perils,  losses,  and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment,  or  damage  of  the  aforesaid  subject-matter  of 
this  insurance  or  any  part  thereof.  •  •  •  General  average  payable  as 
per  foreign  statement  or  per  York-Antwerp  Rules  of  1800,  if  in  accordance 
with  the  contract  of  affreightment  *  •  •  It  is  hereby  agreed  that  the 
rights  of  assured  shall  not  be  prejudiced  by  the  insertion  in  the  bill  of 
lading  of  the  London  Conference  Rules  of  Affreightment  1893,  or  of  the  fol- 
lowing clause:  The  act  of  God,  perils  of  the  sea,  •  •  •  restraint  of 
princes,  rulers,  and  pe<^le,  collisions,  stranding,  and  other  accidents  of  navi- 
gation excited,  even  when  occasioned  by  the  negligence,  default,  or  error  In 
Judgment  of  the  pilot,  master  mariners,  or  other  servants  of  the  shipowners.' 
Warranted  free  ftwm  average  unless  general,  or  the  ship  or  craft  be  stranded, 
sunk,  or  burnt,  each  craft  or  lighter  being  deemed  a  separate  insurance.  Un- 
derwriters, notwithstanding  this  warranty,  to  pay  for  •  •  •  any  special 
charges  for  warehouse  rent,  reshlpplng,  or  forwarding  for  which  they  would 
otherwise  be  liable.  •  •  •  All  questions  of  liability  arising  under  this 
IJoUcy  are  to  be  governed  by  the  laws  and  customs  of  England.  •  •  • 
Freight  warranted  free  from  any  claim  consequent  upon  loss  of  time, 
whether  arising  from  a  peril  of  the  sea  or  otherwise.    •    *     •  " 

.  McCutchen,  Olney  &  Willard,  Edward  J.  McCutchen,  and  Ira  A. 
Campbell,  all  of  San  Francisco,  Cal.,  for  plaintiflF  in  error. 

Nathan  H.  Frank  and  Irving  H.  Frank,  both  of  San  Francisco,  Cal., 
for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. . 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  It  is 
obvious  that  the  contract  of  affreightment  evidenced  by  the  bill  of 
lading  lay  at  the  foundation  of  the  insurance,  the  liability  of  the  in- 
surer to  be  governed  by  the  laws  and  customs  of  England.  It  is  con- 
ceded by  the  defendant  in  error  that  its  recovery  cannot  be  sustained 
on  the  "sue  and  labor"  clause  of  the  policy,  since  the  reshipment 
freight  charge  for  which  the  suit  was  brought  was  not  paid,  by  it  in 
order  to  prevent  the  explosives  insured  from  being  lost  by  reason  of 
any  impending  peril;  but  its  contention  is  that  in  consequence  of  a 
peril  insured  against,  that  is  to  say,  the  stranding  of  the  ship,  the 
vo)rage  insured  was  threatened  with  frustration,  and  the  expense  of 
reshipping  the  explosives  was  incurred  to  prevent  such  frustration. 
That  the  Pleiades  was  stranded,  and  the  completion  of  her  voyage 
thereby  rendered  impossible,  is  not  questioned ;  nor  is  the  further  fact 
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that  the  necessary  repairs  upon  her  were  not  completed  until  December 
27,  1912 — ^nearly  four  months  subsequent  to  the  interruption  of  the 
voyage  insured. 

[2]   Neither  by  the  law  of  England,  as  we  understand  it,  nor  by  the 
contract  of   the  parties,  was  the  shipper  obliged  to  wait  lor  such  a 
length  of  time  before  seddng  to  get  its  explosives  to  their  destination. 
Respecting  the  law,  the  complaint  in  the  case  alleges,  and  the  answer 
thereto  a£mts,  that  it  is  the  law  of  England  that  if,  by  reason  of  dam- 
age to  the  ship,  she  cannot  be  repaired  without  a  very  great  loss  of 
time,  the  master  is  at  liberty  to  procure  another  ship  to  transport  her 
cargo  to  the  place  of  destination;   and  by  the  contract  of  shipment 
m  the  instant  case  the  carrier  was  given  the  right  to  forward  the  ex- 
plosives to  their  destination,  either  by  one  of  its  own  vessels  or  that 
of  another,  together  with  the  right  to  receive  extra  compensation 
therefor.     That  this  contract  carrier  did  so  forward  this  freight  by 
another  of  its  own  ships  on  October  15,  1912,  and  demand  and  receive 
from  the  plaintiff  in  the  case  additional  compensation  therefor  in  the 
sum  of  $4,050,  for  which  the  latter  recovered  judgment  in  the  court 
below,  is  Jilso  a  fact  clearly  shown  by  the  record,  and  is,  indeed,  un- 
disputed. 

[3]  As  has  already  been  said,  it  is  conceded  that  the  plaintiff  was 
not  entitled  to  recover  under  the  "sue  and  labor"  clause  of  the  policy, 
and  for  the  reason  that  has  been  stated.  But  we  understand  the  re- 
shipment  charge  in  such  a  case  as  the  present  to  be  recoverable  from 
the  insurer,  both  by  the  established  law  as  well  as  the  established  cus- 
tom of  England,  as  a  "particular  charge,"  as  distinguished  from  a  "par- 
ticular average";  for  in  Amould  on  Marine  Insurance  (8th  Ed.)  § 
869,  vol.  2,  it  is  said: 

"Another  class  of  losses,  which,  though  not  specially  ennraerated  in  the 
policy,  are  nevertheless  recoverable  thereunder,  Is  that  which  Is  embracecl 
under  the  term  "particular  charges.'  The  distinction  between  'particular 
charges'  and  'particular  average'  was  first  definitely  established  in  our 
conrts  in  Kldston  v.  Empire  Insurance  <3o.  [k],  where  the  jury,  after  hearing 
the  evidence  of  several  average  adjusters  and  other  witnesses,  found  that 
there  was  In  the  boalneBS  of  marine  Insurance  a  well-lLnown  and  definite 
meaning  affixed  by  long  usage  to  the  term  *particulai;  average,'  as  distinguished 
from  the  term  "particular  charges' — viz.,  that  'particular  average'  denotes 
actual  damage  done  to  or  loss  of  part  of  the  subject-matter  of  insurance,  but 
that  it  does  not  Indude  any  expenses  or  charges  incurred  in  recovering  or 
preserving  the  subject-matter  of  insurance,  and  that  expenses  incurred  in 
warebouidng  and  forwarding  goods  are  not  "particular  average,'  but  are  termed 
•particular  charges.'  Accordingly  section  64,  subsection  2,  of  the  Marine 
Insurance  Act  states  that  'expenses  incurred  by  or  on  behalf  of  the  assured  for 
the  safety  or  preservation  of  the  subject>matter  insured,  other  than  general 
average  and  salvage  charges,  are  called  particular  charges.  Particular  charg- 
es are  not  Included  in  particular  average'  [1].  They  are  recoverable  from  under- 
writers when  incurred  after  the  arising  of  a  peril  insured  against,  In  order 
to  prevent  such  peril  causing  a  loss  for  which  the  imderwrlters  would  be 
liable.  If  It  were  so  caused.  In  this  event  they  are  charges  incurred  'in  and 
about  the  defense  and  safeguard'  of  the  subject-matter  of  Insurance,  within 
the  suing  and  laboring  clause.  In  certain  cases  they  may  also  be  recoverable 
from  underwriters,  apart  from  the  suing  apd  laboring  clause,  as  losses  occa- 
sioned by  a  peril  insured  against  when  they  have  been  necessarily  incurred 
In  consequence  of  such  a  peril — as,  for  example,  expenses  of  warehousing  and 
torvarding  cargo  [m],  when  a  peril  Insured  against  has  occasioned  the  neces- 
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sity  of  sucb  expenditure  [n]" — the  small  letters  in  brackets  referring  to  notes 
dtlDg  the  cases  referred  to  by  the  author. 

Again,  in  section  214,  vol.  1,  8th  Ed.,  of  the  same  author,  it  is  said : 

"When,  In  consequence  of  a  peril  Insured  against,  the  voyttgB  cannot  t>e 
accomplished  in  the  original  ship,  it  seems  that  the  excess  of  the  expense 
to  which  the  owner  of  the  goods  is  put  in  bringing  them  to  their  destination 
over  the  freight  whidi  he  would  have  had  to  pay  in  the  ordinary  course  is  a 
loss  directly  due  to  such  peril.  The  practice  of  underwriters  has  been  to 
pay  such  excess  as  particular  charges  [e],  and  as  one  of  the  objects  of  an 
insurance  on  goods  is  to  guarantee  that  the  goods  shall  reach  their  destina- 
tion, it  is  submitted  that  this  practice  is  correct  in  principle  [f].  It  is  cer- 
tainly not  inconsistent  with  the  proTisions  of  the  Marine  Insurance  Act  [gl." 

It  thus  appears  not  only  that,  both  by  the  law  as  well  as  the  pre- 
vailing custom  of  England,  the  underwriter  in  such  a  case  as  we  have 
here  is  required  to  pay,  as  a  "particular  charge,"  the  excess  of  ex- 
pense to  which  the  owner  of  the  goods  was  put  in  order  to  get  them 
to  their  destination,  but  we  have  the  further  declaration  of  the  dis- 
tinguished author  that  the  practice  is  correct  in  principle  and  in  no 
wise  inconsistent  with  the  provisions  of  the  English  Marine  Insurance 
Act 

Counsel  for  the.  plaintiff  in  error  refer  particularly  to  section  64  of 
the  latter  act  and  conclude  therefrom  that  "particular  charges  par- 
take of  the  nature  of  recoveries  under  the  'sue  and  labor' "  clause,  and 
are  subject  to  the  rule  that  governs  claims  under  that  clause.  We  do 
not  so  understand  the  law.  It  is  true  that  by  the  express  declaration 
of  the  English  statute  particular  charges  are  not  included  in  particular 
average.    The  language  of  the  section  cited  is  as  follows : 

"(1)  A  particular  average  loss  is  a  partial  loss  of  the  subject-matter  Insured, 
caused  by  a  peril  insured  against,  and  which  is  not  a  general  average  loss. 

"(2)  Expenses  incurred  by  or  on  behalf  of  the  assured  for  the  safety  or 
preservation  of  the  subject-matter  insured,  other  than  general  average  and 
salvage  charges,  are  called  particular  charges.  Particular  charges  are  not 
included  tn  particular  average." 

We  are  unable  to  see  from  this  that  any  inference  should  be  drawn, 
as  contended  for  the  plaintiff  in  error,  that  particular  charges  should 
be  likened  to  claims  under  the  ordinary  "sue  and  labor"  clause,  to  sus- 
tain which  it  is  necessary  to  show  that  the  recovery  sought  was  ex- 
pended in  order  to  prevent  the  insured  property  from  being  lost  by 
reason  of  an  impending  peril  insured  against,  and  which  sue  and 
labor"  clause  was  expressly  inserted  in  the  policy  in  suit.  On  the  con- 
trary, MV.  Arnould,  as  has  been  shown,  lays  it  down  not  only  as  the 
law  but  also  the  custom  of  England  that  particular  charges  include 
"another  class  of  losses,  which,  though  not  specially  enumerated  in  the 
policy,  are  nevertheless  recoverable  thereunder"  when,  as  in  the  pres- 
ent case,  the  loss  was  occasioned  by  a  peril  insured  against  and  when 
necessarily  incurred  in  consequence  of  such  peril. 

The  cases  particularly  relied  upon  by  counsel  for  the  plaintiff  in 
error  in  support  of  their  contention  are  Great  Indian  Peninsular 
Ry.  Co.  v.  Saunders,  101  English  C.  L.  R.  41,  and  Booth  v.  Gair,  15 
Com.  Bench  Reps.  (N.  S.)  290,  and  they  say  that  in  the  former  the 
policy  involved  was  practically  identical  with  the  policy  involved  in 
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the  present  case.     In  that  statement  we  think  counsel  clearly  in  er- 
ror.     In  that  case  certain  rails  were  shipped  by  the  plaintift  by  the 
ship  Bombay  on  a  voyage  to  Kurrachee  or  Bombay,  for  a  certain 
sum  paid  in  advance,  ship  lost  or  not  lost — the  plaintiffs  having  in- 
sured themselves  by  a  policy  in  the  ordinary  form  of  a  Lombard 
Street  policy  on  the  rails,  "vaJued  at  £4500,  warranted  free  from  par- 
ticular average,  unless  the  ship  be  stranded,  sunk,  or  burnt."    The 
ship  was  by  perils  of  the  seas  disabled,  and  obliged  to  put  into  Ply- 
mouth, England,  in  such  a  state  that  she  was  not  worth  repairing; 
but  she  was  neither  stranded,  sunk,  nor  burnt.    The  rails  were  saved 
and  were  sent  on  other  vessels  to  their  destination,  and  in  order  to 
forward  them  to  their  destination  it  was  necessary  to  pay  freight 
to  the  extent  of  £825.  lis.  7d.    The  latter,  the  court  said,  "was  an 
extra  expense  incurred  by  the  shippers  of  the  goods  in  consequence 
of  the  sea  risk  which  had  frustrated  the  voyage  of  the  Bombay ;  and 
the  question  we  have  to  determine  is  whether  the  insured  can  re- 
cover this  sum  on  a  policy  containing"  the  warranty  that  has  been 
mentioned.    The  court  held  that  the  warranty  in  that  case  was  equiv- 
alent to  a  stipulation  against  total   loss  and  general  average  only, 
and  consequently  included  expenses  incurred  in  relation  to  the  goods, 
and  further  held  that  the  expenses  there  paid  by  the  owner  for  the  pur- 
pose of  forwarding  the  rails  to  their  destination  at  a  time  when  they 
were  not  in  any  peril  of  total  loss,  either  actual  or  constructive,  were 
not  recoverable  under  the  "sue  and  labor"  clause  which  the  policy 
there  involved  also  contained. 

That  case  was  followed  by  Booth  v.  Gair,  in  which  bacon  was  in- 
sured upwi  a  voyage  from  Liverpool  to  New  York,  "free  from  average 
unless  general,  or  the  ship  were  stranded,  sunk,  or  burnt."  The 
vessel  on  her  way,  by  perils  of  the  sea,  but  without  being  stranded, 
sunk,  or  burnt,  became  disabled  and  put  into  Bermuda,  where  she  was 
constructively  totally  lost.  The  bacon  was  landed  in  specie  and  was 
not  totally  lost,  constructively  or  otherwise.  No  expenses  appeared 
to  have  been  incurred  in  saving  the  goods  from  a  total  loss,  which 
was  negative;  but  certain  expenses  were  incurred  in  the  way  of  ex- 
tra freight,  transshipment,  warehousing,  surveying,  and  cooperage, 
all  of  which  were  treated  as  expenses  of  forwarding  the  goods.  It 
was  in  that  case  further  proved  that  it  was  the  practice  of  under- 
writers Ml  goods  to  pay  such  expenses  under  like  circumstances  un- 
der the  name  of  particular  charges.  The  judgment  was  for  the  im- 
derwiriters  upon  the  ground  that  what  the  master  did  was  in  dis- 
charge of  his  duty  in  ordinary  course,  and  that  there  was  no  peril 
creating  a  risk  of  a  total  loss  from  which  the  underwriter  was  saved 
by  the  expenses  there  in  question. 

What  is  above  said  regarding  the  cases  of  Great  Indian  Penin- 
sular Railway  Co.  v.  Saunders  and  Booth  v.  Gair  is  substantially 
taken  from  the  opinion  in  the  subsequent  case  of  Kidston  v.  Empire 
Marine  Ins.  Co.,  L.  R.  I.  C.  P.  535  (14  Eng.  Rul.  Cases,  247),  which 
latter  case  was  an  action  upon  a  policy  on  charter  freight,  which  in- 
cluded the  usual  suing  and  laboring  clause,  and  the  following  war- 
ranty: 


Digitized  by 


Google 


310  253  FKDEBAL  BBFOBTRB 

"Warranted  free  from  particular  average,  also  fr<Mn  Jettison,  unless  tlie 
8bip  be  stranded,  sunk,  or  burnt" 

The  cargo  was  guano,  at  a  frei|;ht  payable  on  arrival  at  the  port 
of  discharge,  shipped  from  the  Chmcha  Islands  to  the  United  King- 
dom, by  a  vessel  which,  on  going  around  Cape  Horn,  suflFered  dam- 
age so  serious  that  she  had  to  put  into  Rio,  and  was  accordingly 
sold.  The  plaintiffs  in  the  action  gave  no  notice  of  abandonment, 
but,  the  guano  having  been  landed  and  warehoused  at  Rio,  the  master 
procured  another  vessel  to  carry  it  to  Bristol  for  an  agreed  price, 
which  the  plaintiff  paid,  receiving  from  the  owners  of  the  cargo 
the  full  charter  freight.  The  master  also  incurred  certain  expenses 
for  landing,  warehousing,  and  reloading  the  guano  at  Rio.  The  ac- 
tion was  brought  to  recover  the  expenses  of  transshipment  and  for- 
warding. In  holding  that  the  plaintiffs  were  entitled  to  recover, 
under  the  suing  and  laboring  clause  of  the  policy,  the  expenses  so 
incurred  and  the  freight,  notwithstanding  there  had  been  no  aban- 
donment, and  that  the  application  of  the  suing  and  laboring  clause 
was  not  excluded  by  the  warranty  against  particular  average,  the 
court  said,  among  other  things : 

"The  word  'average,'  so  ftar  from  b^ng  a  term  of  art  (except  In  so  tar 
as  according  to  tbe  evidence  usage  may  have  limited  Its  meaning  to  loss  or 
damage  to  the  goods  themselves),  or  a  word  with  a  rigid  or  unchanging  sig- 
nification necessarily  including  expenses  in  the  defense  or  safeguard  of  the 
subject-matter  insured.  Is  a  word  used  In  a  great  variety  of  phrases  as  ap- 
plicable to  different  subjects-matter,  and  not  with  any  fixed  or  settled  ap- 
plication. It  would  be  tedious  to  go  through  tbe  various  uses  to  which  It  is 
applied :  and  we  need  not  do  more  than  refer  to  the  Instances  cited  In  argu- 
ment, and  more  especially  to  the  very  learned  note  of  Mr.  Macladilan  In 
Arnould  on  Insurance  (3d  Ed.,  vol.  2,  p.  739).  Amongst  the  various  uses  to 
which  the  word  has  been  applied,  no  doubt,  that  of  'small  expenses'  is  one, 
as  in  the  usual  clause  in  a  charter  party.  So,  In  the  case  of  Insurance  Itself, 
expenses  must  often  be  taken  into  acxxmnt  In  determining  whether  there  has 
been  a  loss  or  not,  but  only  because  a  thing  is  lost  In  Insurance  law  which 
cannot  be  got  back,  except  at  an  exi>ense  equal  to  Its  value  when  recovered. 
The  question  here,  however,  is  not  as  to  the  extension  of  which  the  term 
'average'  is  capable,  but  of  the  sense  In  which  It  ought  to  be  understood  in 
the  particular  context  with  which  It  Is  to  be  reconciled,  and  If  possible  read 
so  that  effect  may  be  given  to  every  provision  in  the  instrument  Nor  Is  It 
to  be  forgotten  that  the  suing  and  laboring  clause,  which  for  the  reasons  al- 
ready given  specially  provides  for  this  case,  has  been  allowed  to  remain  a  part 
of  the  policy,  and  that  a  special  provision  as  to  a  particular  subject-matter  is 
to  be  preferred  to  genenil  language,  which  might  have  governed  in  the  ab- 
sence of  such  special  provision.  Generalla  speciallbus  non  derogant.  Spe- 
clalla  generalibus  derogant.  In  our  opinion,  quite  apart  from  usage,  the 
true  construction  of  the  iwlicy,  as  reconciling  and  giving  effect  to  all  its  pro- 
visions, is  that  tbe  warranty  against  particular  average  does  no  more  than 
limit  the  Insurance  to  total  loss  of  the  freight  by  the  perils  insured  against 
without  reference  to  extraordinary  labor  or  expense  which  may  be  incurred  by 
the  assured  In  preserving  the  freight  from  loss,  or  rather  from  never  becoming 
due,  by  reason  of  the  operation  of  perils  Insured  against  and  that  the  lat- 
ter expenses  are  specially  provided  for  by  the  suing  and  laboring  clause,  and 
may  be  recovered  thereunder." 

In  distinguishing  and  holding  inapplicable  to  the  case  then  before 
the  court  the  cases  of  Great  Indian  Peninsular  Ry.  Co.  v.  Saund- 
ers and  Booth  v.  Gair,  the  court  in  Kidston  v.  Empire  Marine  Ins. 
Co.  further  said  that  before  those  decisions — 
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"the  UaUllty  of  the  -underwriters  appears  to  have  been  universally  admitted 
and  acted  upon,  even  In  the  cases  where  the  expenses  were  incurred  to  for- 
ward goods  existing  In  specie  at  the  port  of  distress,  and  warranted  free  from 
particular  average,  so  that  no  liability  could  accrue  to  the  underwriters  by 
their  not  being  forwarded." 

We  think  that  neither  of  the  three  English  cases  above  referred 
to  is  applicable  to  the  case  we  have  here,  for  the  reason  that,  the 
Pleiades  having  been  stranded,  this  case  is  brought  within  the  ex- 
ception to  the  vreirranty  clause  of  the  policy  in  suit,  and  for  the  fur- 
ther reason  that  that  clause  is  followed  by  the  express  provision  that 
the  underwriters,  notwithstanding  the  warranty,  would  pay  "any  spe- 
cial charges  for  warehouse  rent,  reshipping,  or  forwarding  for  which 
they  would  otherwise  be  liable."  Nor  are  we  able  to  sustain  the  con- 
tention of  the  plaintiff  in  error  that  the  stranding  of  the  Pleiades 
was  not  the  proximate  cause  of  the  extra  expense  to  which  the  insured 
was  necessanly  put.    It  was,  as  we  view  it,  the  sole  cause. 

[4]  We  have  had  sane  doubt  as  to  whether  the  insured  is  not  pre- 
cluded from  recovery  by  that  clause  of  the  present  policy  which  reads : 

"Freight  warranted  free  from  any  claim  consequent  upon  loss  of  time 
whether  arising  from  a  peril  of  the  sea  or  otherwise." 

The  cases  relied  upon  in  support  of  the  point  are  Taylor  v.  Dun- 
bar, 4  Com.  Pleas  L.  R.  206,  and  Russian  Bank  for  Foreign  Trade 
V.  Excess  Insurance  Company,  L,imited,  The  Times  Law  Reports,  383, 
and  subdivision  (b),  §  55,  of  the  English  Marine  Insurance  Act  of 
1906,  which  reads: 

"Unless  the  policy  otherwise  provides  the  insurer  on  ship  or  goods  Is  not 
liable  for  any  loss  proximately  caused  by  dday,  although  the  delay  be 
caused  by  a  peril  insured  against." 

In  the  two  decisions  cited  the  loss  sued  for  was  occasioned  by 
damage — in  the  one  case  to  meat,  and  in  the  other  to  barley — ^result- 
ing from  delay  in  transit,  to  which  loss  the  warranty  relied  upon 
directly  applied.  In  the  prseent  case,  however,  the  action  is  not  based 
upon  any  loss  growing  out  of  any  damage  to  any  of  the  property 
insured,  for  there  was  none;  its  sole  basis  is  the  excess  freight  the 
insured  was  compelled  to  pay  to  the  carrier  to  get  the  rails  transport- 
ed to  their  destination,  which  forwarding  charges  this  policy  as  has 
been  shown,  expressly  provides  the  insurer  should  pay.  We  there- 
fore think  the  cases,  as  well  as  the  the  statutory  provision  cited,  in- 
a{^licable  to  the  present  case. 

The  judgment  is  affirmed. 
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THE  BEAVEB.    THE  NBOANICUM,    SAN  FRANCISCO  ft  P.  S.  S.CO.  ▼- 
LEGGETT  S.  S.  CO.  (two  cases). 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  191&) 

Nos.  2968,  2970. 

1.  Admibaltt  ®=>118 — Heview  on  Appbat. — Findings  op  Fact. 

In  an  admiralty  cause,  findings  of  fact  made  by  the  trial  court  on 
conflicting  evidence,  for  the  most  part  taken  tn  open  court,  wili  not  lie 
disturbed  by  the  appellate  court,  except  for  manifest  error. 

2.  CoixisioN  €=982(1) — "MoDKaA.TE  Spsbd"  is  Foa — Constbcction  of  Rui^. 

The  speed  of  a  vessel  need  not  necessarily  be  reduced  from  her  full 
speed  to  be  "moderate,"  within  article  16  of  the  International  Rules 
(Comp.  St.  1916,  §  7854),  providing  that  "every  vessel  shall  In  a  fog,  mist, 
falling  snow  or  heavy  rainstorms  go  at  a  moderate  speed,  having  careful 
regard  to  tlie  existing  circumstances  and  conditions." 

[Ed.  Note. — For  other  detlnitions,  see  Words  an"d  Phrases,  First  and 
Second  Series,  Moderate  Speed.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Suit  in  admiralty  for  collision  by  the  San  Francisco  &  Portland 
Steamship  Company,  owner  of  the  steamship  Beaver,  against  the  steam 
schooner  Necanicum,  the  Leggett  Steamship  Company,  claimant,  with 
cross-libel.  DeCrpe  for  respondent  on  cross-libel,  and  libelant  appeals. 
Affirmed. 

McCutchen,  Olney  &  Willard,  Ira  A.  Campbell,  and  Edward  J.  Mc- 
Cutchen,  all  of  San  Francisco,  Cal.,  for  appellant. 

W.  S.  Burnett,  Denman  &  Arnold,  and  Thomas  A.  Thatcher,  all  of 
San  Francisco,  Cal.,  for  appellee. 

Before  GIL,BERT  and  HUNT,  Circuit  Judges,  and  VAN  FLEET, 
District  Judge. 

VAN  FI/EET,  District  Judge.  The  controversy  arises  from  a  col- 
lision occurring  between  the  steamer  Beaver  and  the  steam  schooner 
Necaniciun  on  the  coast  of  California.  The  Beaver,  a  passenger  steam- 
er of  2,997  net  tonnage,  380  feet  in  length,  and  57  feet  beam,  was  pro- 
ceeding south  from  Astoria  to  San  Francisco,  loaded  with  passengers 
and  freight,  while  the  Necanicum,  a  much  smaller  vessel,  175  feet  in 
length,  and  35  to  40  feet  beam,  was  going  north  light,  from  San  Pedro 
to  Astoria,  for  cargo.  The  vessels  came  into  collision  shortly  south  of 
Point  Arena,  under  circumstances  very  much  in  controversy.  That  a 
fog  of  greater  or  less  density  was  prevailing  at  the  time  is  established 
by  the  evidence  on  both  sides;  but  as  to  all  other  material  circum- 
stances bearing  on  the  disaster,  excepting  as  to  the  respective  rates  of 
speed  of  the  two  vessels  at  the  time,  the  evidence  of  the  parties  is  as 
wide  apart  as  the  poles.  It  does  appear  without  controversy  that  when 
the  vessels  last  caught  sight  of  each  other  in  the  fog,  from  1%  to  2 
minutes  before  the  collision,  the  Beaver  was  proceeding  at  a  speed  of 
14'/io  knots  and  the  Necanicum  at  8i/4  knots  per  hour. 

$=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgeets  A  Indezee 
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Both  vessels  suffered  injury,  and  this  injury  resulted  in  cross-ac- 
tions; appellant,  as  owner  of  the  Beaver,  libeled  the  Necanicum,  and 
the  owners  of  the  latter  brought  an  action  in  personam  against  appel- 
lant. These  actions  were  consolidated  for  trial,  and  the  cause  was  tried 
in  open  court — some  28  witnesses  being  examined,  and  a  large  volume 
of  evidence  taken.  The  court  below  filed  an  opinion  in  wWch,  after 
discussing  the  circumstances,  it  says: 

"There  Is  In  this  case,  as  In  all  similar  cases  coming  under  my  observation, 
mnch  contradictory  testimony  as  to  the  events  occurring  at  the  time  of  the 
collisloD.  But  this  one  fact  seems  to  me  to  stand  out  clearly:  That  the  Beaver 
was  gravely  negligent  in  proceeding  at  the  rate  of  14.7  knots  per  hour  in  the 
fog,  and  that  but  for  such  speed,  and  the  resulting  momentum  due  to  her 
size  and  weight,  the  collision  would  not  hare  occurred.  Contradictory  as  the 
testimony  is,  there  Is  nothing  therein  which  tends  in  any  manner  to  excuse 
the  nmnlng  of  a  large,  heavy,  and  loaded  passenger  steamer  at  snch  a  rate  of 
speed  In  the  fog  then  prevailing.  This  speed  prevented  the  rectification, 
before  it  was  too  late,  of  whatever  error  arose  from  confused  or  cootradictory 
signals." 

And  in  its  decree  the  court  recited  as  the  basis  of  its  conclusion  these 
additional  facts : 

"That  the  evidence  falls  to  establish  that  the  said  steamship  Necanicum, 
prior  to  and  at  the  time  of  the  colltslon  alleged  in  the  libel,  did  not  have  a 
proper  and  efficient  lookout  and  proper  and  competent  officers,  or  that  she* 
failed  to  alter  her  course  or  conduct  herself  in  accordance  with  the  passing 
rules  or  exchange  of  signals  between  her  and  the  steamship  Beaver,  or  that 
she  failed  to  stop  and  reverse  at  a  proper  time  before  said  collision ;  and  fur- 
ther finds  that  the  said  collision  was  not  in  any  way  caused  or  contributed  to 
by  any  neglect,  error,  default  or  misconduct  of  the  steamship  Necanicum,  or 
her  claimant,  the  Le^gett  Steamship  Company;  and  further  finds  that  the 
said  collision  was  caused  by  the  neglect  and  misconduct  of  the  steamship 
Beaver  In  proceeding  in  the  fog,  prior  to  the  collision,  at  an  immoderate  rate 
of  speed,  while  the  steamship  Necanicum  was  proceeding  at  a  moderate  rate 
of  speed  for  the  conditions  then  prevailing." 

In  accordance  with  these  findings,  the  trial  court  dismissed  the  libel 
of  aK>ellant,  and  in  the  cross-action  held  it  to  be  responsible  to  the 
appellee  in  damages  for  the  injury  suffered  by  the  Necanicum.  De- 
crees were  entered  accordingly.  The  appeal  is  from  both  decrees. 
*  [1]  The  case  does  not  call  for  extended  consideration.  Much  of 
appellant's  argument  is  devoted  to  a  discussion  of  the  evidence  in  par- 
ticulars as  to  which,  it  is  urged,  that  it  warrants  a  finding  of  the  facts 
as  to  the  circtmistances  attending  the  collision  at  variance  with  those 
found  by  the  trial  court,  establishing  the  liability  of  the  Necanicum 
and  the  exculpation  of  the  Beaver;  and  it  is  urged  that,  as  this  is  a 
trial  de  novo,  it  Is  the  duty  of  this  court  to  examine  the  evidence  with 
that  view,  and  substitute  its  own  findings  and  conclusions  on  the  evi- 
dence for  those  of  the  court  below.  We  need  not  follow  this  argument 
in  detail  It  is  sufficient  to  say  that,  recognizing  our  power  in  the 
premises,  we  do  not  regard  the  case  as  justifying  that  course.  The 
entire  mass  of  evidence  upon  which  the  trial  court  passed,  with  the 
exception  of  that  of  two  or  three  witnesses  for  appellee  taken  on  dep- 
osition, was  heard  in  open  court,  with  full  opportunity  for  observation 
of  the  diaracter  and  demeanor  of  the  witnesses,  and  that  evidence  on 
all  controverted  facts  was  sharply  conflicting.    Such  a  case,  notwith- 
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standing  a  small  portion  of  the  evidence  rests  upon  deposition,  is  to  tc 
■  regarded  as  well  within  the  reason  of  the  rule  tiiat  the  findings  of  the 
trial  court  should  not  be  disturbed,  except  for  manifest  error.  The 
Dolbadam  Castle,  222  Fed.  838,  138  C.  C.  A.  264;  Sorenson  v.  Alaska 
S.  S.  Co.  (Jan  7,  1918)  247  Fed.  294, CCA. ;  Central  Cal- 
ifornia Canneries  Co.  v.  Dunkley  Co.,  247  Fed.  790, C.  C  A. ; 

Adamson  v.  Gilliland.  242  U.  S.  350,  353,  37  Sup.  Ct  169,  61  L.  Ed. 
356;  The  Hardy,  229  Fed.  985,  986,  987,  144  C.  C.  A.  267.  And  we 
have  examined  the  record  sufficiently  to  satisfy  us  that  there  was  evi- 
dence substantially  tending  to  sustain  the  several  findings  and  conclu- 
sions of  the  court  below. 

[2]  This  leaves  but  one  other  point  to  be  noticed.  It  is  contended 
by  appellant  that,  as  the  court  found  that  a  fog  prevailed  at  the  time 
of  the  collision  and  it  appeared  without  controversy  that  the  Necanicum 
was  proceeding  at  the  time  at  her  full  speed,  or  substantially  such,  it 
results  as  matter  of  law  that  she  was  equally  at  fault  with  the  Beaver, 
and  that  the  court  should  have  so  held,  and  at  least  apportioned  the 
damages.  This  contention  is  based  upon  the  effect  claimed  by  appel- 
lant of  article  16,  International  Rules  of  the  Sea  (Act  Aug.  19,  1890,  c. 
802,  26  Stat.  320,  326  [Comp.  St.  1916,  §  7854]),  which,  so  far  as  here 
pertinent,  reads : 

"Every  vessel  shall,  In  a  fog,  mist,  falling  snow,  or  heavy  rainstorms,  go  at 
a  moderate  speed,  having  careful  regard  to  the  existing  drcumstances  and 
conditions." 

Appellant's  contention  is,  in  substance,  that  under  this  rule,  no  mat- 
ter what  the  other  circumstances  may  be,  nor  how  low  soever  the  maxi- 
mum rate  of  speed  of  a  vessel  may  be,  she  must,  in  face  of  any  one 
of  the  atmospheric  conditions  specified  in  the  rule,  reduce  her  speed 
below  its  maximum  point  or  be  necessarily  held  in  fault  in  case  of 
collision;  that,  in  other  words,  "moderate  speed,"  as  there  required, 
necessarily  means  less  than  full  speed,  and  that  a  vessel  going  at  full 
speed  in  such,  conditions  of  weather  is  violating  the  rule,  no  matter 
how  slow  that  speed  may  be,  and  is  guilty  of  negligence  as  matter  of 
law.  We  are  not  disposed  to  accept  this  interpretation  of  the  rule  as 
it  now  exists.  In  support  of  its  contention  appellant  cites  some  earfy 
cases  from  Judge  Brown  in  the  District  Court.  In  the  City  of  New 
York  (D.  C.)  15  Fed.  624,  628,  that  learned  judge,  discussing  the  ef- 
fect of  this  maritime  rule,  as  then  existing,  in  a  case  of  collision  in  a 
fog,  says : 

"The  authorities  are  quite  uniform  In  requiring  a  diminution  of  speed  un- 
der such  circumstances.  Whatever  'moderate  speed'  may  be,  under  given  cir- 
cumstances, having  reference,  as  It  doubtless  does,  to  the  steamer's  ordlnat? 
speed  and  her  ability  to  stop  quickly,  the  density  of  the  fog,  and  the  means 
which  vessels  have  of  observing  each  other,  so  as  to  avoid  danger,  it  Is,  at 
least,  something  materially  less  than  that  full  speed  which  is  customary  and 
allowable  when  there  are  no  obstructions  In  the  way  of  safe  navigation.  To 
continue  at  full  speed,  therefore,  as  the  steamer  in  this  case  substantially  did, 
untU  the  bark  was  in  sight,  was  a  clear  violation  of  the  statutory  obligation 
to  go  at  a  moderate  speed." 

And  again,  in  The  State  of  Alabama  (D.  C)  17  Fed.  847,  852,  the 
same  judge  says : 
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"To  go  at  fall  speeA  in  sodi  a  tog  la  not  a  campUance  wltb  rale  21,  which 
requires  steamers  in  a  fog  to  go  at  moderate  speed.  *  *  *  No  steamer's 
speed  Is  moderate  in  the  sense  of  rule  21  so  long  as  she  is  going  at  her  ordi- 
nary foU  speed." 

And  see,  to  similar  eflfect,  The  Pennland  (D.  C.)  23  Fed.  SSI ;  The 
Britannic  (D.  C)  39  Fed.  395;  The  Normandie  (D.  C.)  43  Fed.  ISl, 
157. 

But  not  only  do. the 'later  decisions  fail  to  sustain  this  rather  bard 
and  fast  interpretation,  but  the  rule  itself  has  since  undergone  mod- 
ifications tending  to  give  it,  not  only  more  comprehensive  scope  in 
its  a{^lication,  but  greater  elasticity  and  adaptability  to  conditions 
as  they  may  arise.  The  pertinent  language  of  the  rule  in  its  original 
form,  as  considered  in  the  cases  referred  to  by  appellant,  was  that 
"every  steam  vessel  shall,  when  in  a  fog,  go  at  a  moderate  speed." 
It  was  in  that  form  rule  21  of  the  International  Code,  adopted  in 
1863  by  a  British  Order  in  Council,  and  in  1864  by  the  Congress  of 
the  United  States  (Rev.  St.  §  4233  [Comp.  St.  1916,  §  7963J).  In 
1879  a  new  or  revised  code  was  adopted  in  Great  Britain,  and  there- 
after, in  1885,  by  Congress  (Act  March  3,  1885,  c  354,  23  Stat.  438, 
441).  In  this  revision,  the  old  rule  21  became  article  13,  and  provid- 
ed that  "every  ship,  whether  a  sailing  ship  or  a  steamship,  shall,  in 
a  fog,  mist,  or  falling  snow,  go  at  a  moderate  speed."  After  the  pro- 
mulgation of  article  13  by  the  British  government,  and  before  its 
adoption  by  Congress,  it  came  under  consideration  in  the  Court 
of  Appeals  in  England  in  The  Elysia,  4  Asp.  N.  S.  540,  46  L.  T.  840, 
where  the  court,  in  a  collision  case,  in  answer  to  the  same  contention 
that  is  made  here,  rejected  it  as  untenable;   Lord  Coleridge  saying: 

•There  are  constructions  of  this  thirteenth  rule  which  hare  been  sugKcsted 
for  oar  consideration,  but  I  think  the  rale  means  what  it  says.  It  says  that  a 
ship,  whether  a  sailing  vessel  or  a  steamship,  must  go  at  a  speed  which  Is  per- 
fectly moderate.  It  says  nothing  whatever  about  the  capacity  of  a  vessel  for 
speed.  If  a  ship  he  a  slow  ship,  it  does  not  follow  that,  because  she  Is  going 
at  her  greatest  Q)eed,  which  is  a  slow  speed,  she  is  to  reduce  her  speed  in 
proportl<»  to  a  fttsten  vess^.  It  is  not,  if  her  l>est  speed  Is  moderate,  that 
she  must  reduce  It;  but.  If  her  speed  la  more  than  moderate,  she  must 
bring  it  down  to.wliat  is  moderata  It  would,  indeed,  be  very  dangerous  to  lay 
down  any  rule  as  to  what  Is  moderate  and  what  is  immoderate  speed.  A 
moderate  speed  in  the  Atlantic  Ocean  may  be  imjnoderate  elsewhere." 

And  Lord  Cotton  said: 

"Now,  as  to  the  consideration  of  the  thirteenth  role,  I  have  little  to  add  to 
what  has  already  been  said  by  my  learned  Brothers.  In  my  opinion  the  rule 
does  not  require  that  the  speed  Is  to  be  slackened  by  a  naturally  slow  vessel. 
If  the  vessel  was  going  at  a  moderate  speed,  it  Is  not  bound  to  go  at  a  less 
speed." 

And  the  latter  judge  adds,  in  substance,  that  what  is  a  moderate 
speed  must  depend  upon  the  situation  and  circumstances.  Not  only 
is  this  construction  of  the  rule  to  be  deemed  to  have  been  in  the 
mind  of  Congress  when  it  later  adopted  its  language  (I.  C.  C.  v.  B. 
&  O.  R.  R.,  145  U.  S.  263,  284,  12  Sup.  Ct.  844,  36  L.  Ed.  699),  but 
it  is  in  harmony  with  the  views  subsequently  expressed  by  the  courts 
of  this  country  (Quinette  v.  Bisso,  136  Fed.  825,  69'  C.  C.  A.  503, 
5  L  R.  A.  [N.  S.J  303;  The  Colorado,  91  U.  S.  692,,  23,  L.  Ed.  379; 
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The  Chattahoochee,  173  U.  S.  540,  548,  19  Sup.  Ct.  491,  43  L.  Ed. 
801 ;  The  Umbria,  166  U.  S.  404,  417,  17  Sup.  Ct.  610,  41  I*  Ed. 
1053). 

The  rule  in  its  present  form  was  adopted  in  1890  as  a  result  of  a 
convention  of  maritime  nations  held  at  Washington,  and  became  ef- 
fective by  proclamation  of  the  President  March  1,  1895  (28  Stat. 
1250,  1257),  and  it  is  significant  that  in  this  revision  there  was 
added  to  the  text  as  it  previously  read,  and  presumptively  to  bring 
it  more  clearly  in  line  with  the  construction  theretofore  given  it  by 
the  courts,  the  words  "having  careful  regard  to  the  existing  circum- 
stances and  conditions."  And  as  to  the  effect  of  the  rule  in  its  pres- 
ent form,  see  Lie  v.  San  Francisco  &  Portland  S.  S.  Co.,  243  U.  S. 
291,  37  Sup.  Ct.  270,  61  L.  Ed.  726. 

It  is  apparent,  therefore,  we  think,  that  flie  court  below  did  not  mis- 
apprehend the  rights  and  obligations  of  the  parties  under  this  rule 
within  the  circumstances  as  found  by  it.  Its  decrees  must  therefore 
be  affirmed ;  and  it  is  so  ordered. 


BMMBTT  IRB.  DIST.  et  al.  v.  THOMPSON  et  aL» 
(Oircnit  Court  of  i^peals.  Ninth  Circuit     October  7,  1918.) 
No.  3062. 

1.  Waters  aud  Watxb  Coubses  ®=»230(2) — Ibrioation  Distbiots — Ymu-Dttt 

or  Bonds.  , 

TJnder  Rev.  Codes  Idaho,  IS  2396,  2397,  providing  that  bonds  of  an  irri- 
gation district  shall  be  authorized  by  a  vote  of  the  electors,  shall  bo- 
designated  as  a  series,  and  may  be  issued '  and  sold  from  time  to  time, 
but  shall  be  dated  January  1,  or  July  1,  next  following  their  authorization, 
they  are  properly  signed  by  the  officers  of  the  district  in  office  at  the  tima 
of  their  issuance. 

2,  BsTOPPKi.  i3=>82(l) — Ibbioattoit  Districts — VAUDirr  of  Bonds. 

An  irrigation  district,  which  issued  bonds  under  a  contract  made  with- 
out fraud,  and  with  full  knowledge  of  the  facts,  requiring  the  other  party 
in  part  payment  to  take  up  certain  claimed  liens  on  the  property,  Is 
estopped  to  afterward  question  the  validity  of  the  bonds  on  the  ground 
that  some  of  the  lien  claims  pedd  were  Invalid. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Suit  in  equity  by  J.  Paul  Thompson  and  others  against  the  Emmett 
Irrigation  District  and  others.  Decree  for  complainants,  and  defend- 
ants appeal.    AiErmed. 

J.  M.  Thompson,  of  Caldwell,  Idaho,  and  Fremont  Wood  and  Dean 
Driscoll,  both  of  Boise,  Idaho,  for  appellants. 

Richards  &  Haga  and  McKeen  F.  Morrow,  all  of  Boise,  Idaho,  for 
appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  bonds  here  in  suit  are  a  part  of  an  au- 
thorized issue  of  $1,100,000,  par  value,  made  by  the  appellant  irriga- 

4s»For  other  caaas  bm  muds  topic  &  KBY-NUMBBR  In  all  Key-Numtwred  Dlgasta  *  Indexea 
•Rehearing  denied  February  10,  1919. 
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tion  district,  and,  except  as  to  numbers,  amounts,  and  dates  of  ma- 
turity, are  identical.  Each  is  a  coupon  bond,  negotiable  in  form,  and 
made  payable  to  bearer,  and  recites  upon  its  face,  among  other  things, 
that  it  is  one  of  a  series  of  bcmds  aggregating  $1,100,000  in  amount 
and  issued  by  the  district  by  authority  of  an  act  of  the  Legislature  of 
the  state  of  Idaho  entitled  "An  act  relating  to  irrigation  districts  and 
to  provide  for  the  organization  thereof,  and  to  provide  for  the  acquisi- 
tion of  water  and  other  property  and  for  the  distribution  of  water 
thereby  for  irrigation  purposes,  and  for  other  and  similar  purposes," 
approved  March  9,  1903,  (Laws  1903,  p.  150),  together  with  acts  amend- 
atory thereof  and  supplemental  thereto,  and  further  recites  as  follows : 

"And  It  Is  hereby  certifled  tbat  all  things  reqolred  by  law  to  be  done  la 
and  aboat  tbe  organization  of  said  district  and  the  Issuance  of  the  said 
bonds  have  been  done,  have  happened,  and  have  been  performed,  and  that 
the  lisoance  of  this  bond  Is  duly  and  legally  authorised  by  vote  of  the  electors 
of  said  district  at  a  special  dedlon  duly  called  and  held  In  accordance  with 
the  provisions  of  the  said  act  and  by  resolution  of  Its  board  of  directors,  and 
that  all  other  acts,  ccmdltlons,  and  things  required  by  the  laws  and  Oonstltu- 
tlon  ot  the  state  of  Idaho  precedent  to  and  in  the  Issue  and  delivery  of  tnls 
bond  have  been  done,  have  happened,  and  have  been  performed,  and  that 
said  bcmds  are  tbe  valid,  binding,  and  legal  obligation  of  the  said  district; 
tbat  all  the  real  pn^wrty  Included  within  said  dlstrct  Is  subject  to  the  levy 
of  an  aminal  tax  for  the  payment  thereof." 

The  record  shows  that  the  irrigation  works  were  constructed  by  a 
company  styled  Canyon  Canal  Company,  Limited,  under  contract  with 
the  state  of  Idaho,  pursuant  to  certain  provisions  of  tbe  statutes  of  that 
state  and  under  the  provisions  of  an  act  of  Congress  approved  Au- 
gust 18,  1894  (28  Stats.  Lg.  372,  c.  301),  and  amendments  thereto,  known 
as  the  Carey  Act  (Comp.  St.  1916,  §  4685).  Those  statutory  provi- 
sions are  specifically  referred  to  in  the  opinions  of  this  court  on  the 
former  appeal  of  the  present  case  (227  Fed.  569,  142  C.  C.  A.  192), 
and  in  the  recent  case  of  Twin  Falls  Salmon  River  Land  &  W.  Co.  v. 
Caldwell,  242  Fed.  177,  155  C.  C.  A.  17,  and  need  not,  therefore,  be 
again  set  out  The  canal  company  sold  to  various  settlers  and  pro- 
spective settlers  rights  to  water  under  the  system  for  the  irrigation  of 
thdr  respective  tracts  of  land,  liens  for  the  purchase  price  of  which 
were  given  both  by  the  act  of  Congress  and  the  statute  of  Idaho. 

For  the  purpose  of  acquiring  the  irrigation  works  and  water  rights 
of  the  canal  company,  and  of  extending  and  improving  the  same,  the 
appellant  irrigation  district,  shortly  after  its  organization,  authorized 
the  issue  of  bonds  in  the  amount  of  $1,100,000,  par  value,  and  under  ' 
and  by  virtue  of  the  statutes  of  Idaho  (Revised  Codes  of  Idaho,  §§ 
2401,  2403)  instituted  in  the  proper  court  of  the  state  proceedings  to 
have  it  judicially  determined  that  the  district  had  been  legally  organ- 
ized, that  the  bonds  had  been  properly  authorized,  and  would  be  in  the 
hands  of  purcl)asers  legal  and  valid  obligations  of  the  district,  the  ob-. 
vious  purpose  of  whidi  proceedings  was  to  further  the  sale  of  the 
bonds  by  giving  such  legislative  and  judicial  security  to  their  purchas- 
ers. The  confirmation  proceedings  resulted  in  a  decree  of  the  trial 
court  adjudging  the  organization  of  the  district  and  the  issuance  of 
the  bonds  to  be  regular  and  valid — the  decree  setting  out,  according  to 
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l3xt  express  declaration  of  the  Supreme  Court  affirming  it,  the  "various 
steps  taken  for  the  organization  of  the  district  and  of  the  issuance  of 
said  bonds."  Enunett  Irr.  Dist.  v.  Shane,  19  Idaho,  332,  335,  336,  113 
Pac.  444,  445. 

The  record  shows  that  thereafter  the  district,  through  its  board 
of  directors,  offered  the  whole  amount  of  the  bonds  for  wde,  and  that 
in  response  to  due  notice  there  was  no  bid.  The  canal  company  had 
sold  water  rights  in  the  system  to  various  settlers  upon  the  lands  under 
contracts  on  which  there  was  payable  to  the  company  more  than  $600,- 
000  in  deferred  payments,  which  contracts  were  liens  both  upon  the 
lands  of  the  settlers  and  their  interests  in  the  irrigation  system.  The 
canal  company,  in  the  course  of  building  up  the  system,  had  issued 
bonds,  notes,  and  other  obligations,  and  given  as  security  therefor  a 
mortgage  or  trust  deed  to  the  American  Trust  &  Savings  Bank  of 
Chicago  on  the  irrigation  system,  including  its  water  rights,  and,  as 
additional  security,  had  deposited  with  the  trustee  the  various  water 
contracts  it  had  entered  into  with  the  settlers.  Some  of  the  obliga- 
tions of  the  canal  company  were  due,  and  on  others  there  was  default 
in  the  payment  of  interest.  There  were  also  various  existing  liens 
upon  the  property  for  work  and  labor  performed  for,  and  materials 
furnished  to,  the  canal  company,  and  there  was  also  some  claim  by  a 
company  called  Trowbridge  &  Niver  Company.  Litigation  and  ex- 
pense, therefore,  confronted  both  the  canal  company  and  the  district. 
In  that  condition  of  affairs  the  latter,  on  the  12th  of  September,  1911, 
entered  into  a  contract  with  J.  J.  Corkill  &  Co.,  of  Chicago,  next 
referred  to,  prior  to  which,  however,  tfie  district  had  acquired  (through 
a  holding  company  to  which  the  canal  company  had  conveyed  it)  the 
entire  irrigation  system. 

The  contract  between  the  district  and  Corkill  &  Co.,  and  a  supple- 
mental one  between  the  same  parties,  as  well  as  the  facts  in  connection 
therewith,  are,  we  think,  after  a  careful  examination  of  the  record, 
fairly  set  forth  in  the  following  excerpt  from  the  opinion  of  the  learned 
judge  of  the  court  below : 

"After  reciting  that  the  district  was  desirous  of  purchasing  the  irrigating 
system  (to  which,  as  we  have  seen,  it  already  had  title),  and  that  Oorkill  was 
able  to  sell  aiid  deliver  It,  and  further  reciting  that  there  were  outstanding 
bonds  and  notes  of  the  Canyon  Canal  Company  aggregating  $570,000,  besides 
interest,  secured  by  mortgages  and  water  contracts,  and  that  It  was  the  ae- 
slre  of  the  district  to  pay  all  these  obligations,  and  to  lilt  aU  incumbrances 
upon  and  claims  against  the  irrigation  system,  and  to  procure  funds  for  the 
extension  and  Improvement  thereof,  and  reciting  further  that  Corkill  ft  Co. 
were  able  to  give  valuable  assistance  in  making  an  exchange  of  the  district 
bonds  for  such  outstanding  obligations,  and  were  willing  to  purchase  the 
bonds  not  required  for  that  purpose,  it  was  agreed  that  OorkUl  ft  Oo.  would 
use  their  best  efforts  to  consummate  the  desired  exchange,  and  would  cause  to 
be  transferred  to  the  district  the  entire  irrigation  system,  and  would  further 
cause  to  be  assigned  to  it  an  unsecured  claim  of  the  Trowbridge  ft  Niver 
Company  against  the  Canyon  Canal  Company,  the  precise  nature  of  which 
is  not  explained.  The  Ft  Dearborn  Trust  ft  Savings  Bank  of  Chicago  was 
agreed  upon  as  a  depository,  and  with  it  the  district  was  to  deposit  the  entire 
Issue  of  its  bonds,  for  delivery  from  time  to  time  as  they  were  exchanged  or 
sold  by  Corkill  ft  Co.  When  the  obUgatlons  of  the  canal  company  were  finally 
discharged  by  exchange  or  payment,  the  water  contracts  which  the  canal  com- 
pany had  deposited  as  collateral  with  the  trustee  of  Its  bonds  and  notes  were 
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tn  be  tamed  over  to  the  district  These  aggregated  $525,430.62  principal,  and 
S76,S68.16  Interest,  and  there  was  also  In  the  hands  of  the  trustee  cash  to  the 
amount  of  $28,197.94,  making  a  total  of  principal,  Interest,  and  cash  of 
S630,535l72.  all  of  which  was  to  go  to  the  district  as  soon  as  the  canal  com- 
pany's obligatlmis  were  discliarged  In  the  manner  hereinafter  recited. 

"The  $1,100,000  bonds  were  to  bear  date  January  1,  1911,  and  the  coupons 
mataring  July  1,  1911,  were  to  be  detached  before  delivery  to  the  depository. 
The  depository  was  to  hold  the  bonds  and  deliver  them  In  the  following  man- 
ner, namely :   Four  Tiundred  and  seventy  thousand  dollars  to  Corkill  &  Co.,  or 
uix>n  their  order,  Inj  even  exchange  for  $470,000  of  the  bonds  and  notes  of  the 
Canyon   Canal  Comiwiny,  and  OorklU  &  Co.  were  to  pay  to  the  holders  oC 
such  outstanding  bonds  and  notes  any  excess  of  accru^  interest  thereon,  for 
which  they  were  to  be  reimbursed  out  of  the  $28,197.fti  cash  in  the  trustee's 
hands,  and  $130,000  on  account  of  the  other  $100,000  of  bonds  and  notes  and 
the  accrued   interest  thereon,  aggregating,  principal  and  Interest,  $130,000. 
Two  hundred  and  eighty  thousand  dollars  of  bonds  were  to  be  delivered  upon 
paymait  to  the  credit  of  the  district  of  cash  equal  to  the  par  value  thereof 
and   accrued   Interest.     The   consideration  for  the  other  $220,000  bonds  Is 
not  so   dear.     It  was  provided  that  they  were  to  become  the  property  of 
CorklH  &  Go.  when  the  latter  caused  to  be  delivered  to  the  depository  proper 
Instruments  transferring  to  the  district  the  Irrigation  aysten  and  the  un- 
secured claims  of  Trowbridge  &  NIver  Company,  but  they  were  to  be  held 
by  the  depository  as  security  for  the  performance  by  CorklU  &  Co.,  of  their 
obligations  under  the  contract,  among  which  was  the  obligation  to  purchase 
the  $28O.00D  bonds  in  cash  at  par.    These  $280,000  bonds  they  were  to  take 
in  Installments,  $50,000  in  30  days,  $50,000  in  60  days,  $50,000  hi  90  days,  and 
$130,000  on  m:  before  August  1,  1912.    Provision  was  made  for  the  delivery 
by  the  depository  to  Corkill  4  Co.  of  the  $220,000  bonds,  the  details  of  which 
need  not  be  stated,  for  in  general  the  depository  was  at  all  times  to  retain 
of  such  bonds  an  amount  equal  to  25  per  cent  of  the  then  outstanding  un- 
exchanged obligations  of  the  canal  company,  plus  the  amount  of  $280,000 
bonds  which  Corkill  &  Co.  had  not  taken  and  paid  for  in  cash. 

"The  district  further  agreed  to  get  from  all  landowners  a  written  waiver  ot 
all  errors  and  Irr^ularltles  of  procedure,  together  with  consent  that  their 
lands  be  taxed  to  pay  the  Interest  and  principal  of  the  bonds.  Corkill  &  Co. 
failed  to  purchase  the  whole  of  the  $280,000  bonds  within  the  time  agreed 
upon,  and  on  September  12,  1912,  a  supplemental  agreement  was  executed, 
which,  after  reciting  such  default  provided  for  an  extension  of  time  to 
complete  such  purchase.  It  was  also  agreed  that  $5,000  of  the  $220,000  bonds, 
and  $20,000  of  the  $280,000  bonds,  should,  by  the  depository,  be  returned  to 
the  district 

•There  was  still  another  contract  between  the  parties,  with  a  view  to  effect- 
ing the  disposition  of  the  bonds  for  cash ;  but  it  is  unimportant  at  the  present 
Juncture,  for  generally  It  may  be  said  that  such  bonds  as  are  outstanding 
were  disposed  of  under  the  contractual  arrangement  and  for  the  considera- 
tions already  explained.  Of  the  bonds  now  out  approximately  $599,000  were 
exchanged  In  retiring  the  obligations  of  the  Canyon  Canal  Company,  as  was 
contemplated  by  the  agreement  Of  the  balance,  $125,000  were  sold  for  cash, 
$175,000  were  delivered  to  Corkill  *  Co.  on  account  of  the  $220,000,  and  $25,000 
were,  by  agreement  of  the  parties,  returned  to  the  district.  The  depoeltory 
still  has  in  its  possession  aiH>roxiniately  $177,000.  The  contract  was  com- 
plied with  in  every  reesfect,  except  that  Corkill  &  Oo.  did  not  purchase  for 
cash  more  than  half  of  the  stipulated  amount  of  bonds;  but  admittedly  this 
default  does  not  affect  the  validity  of  the  bonds  which  are  actually  outstand- 
ing, all  of  which  were  issued  in  compliance  with  the  contract.  It  Is  further 
to  be  borne  in  mind  that  the  Issuance  by  the  district  of  the  b<»ds  to  the 
amonnt  of  $1,100,000  was  duly  authorized,  and  the  district  was  not  Induced  by 
tmy  fraodnlent  practices  on  the  part  of  CorkUl  &  Co.  to  enter  into  the  con- 
tract The  defenses  are  therefore  limited  to  claims  that  the  bonds  are  irregu- 
lar in  their  form  and  in  the  manner  of  thdr  execution,  and  that  many  of  them, 
as  appears  from  the  contract  and  the  explanatoty  testimony,  were  disposed  of 
(or  an  Illegal  consideration." 
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[1]  We  agree  with  the  court  below  that  the  objections  made  to 
the  form  of  the  bonds  and  the  manner  of  their  issuance  are  with- 
out merit.  The  provisions  of  the  statute  under  which  they  were  is- 
sued are  qt^te  different  from  those  of  the  California  statute  consid- 
ered by  this  court  in  the  case  of  Wright  v.  East  Riverside  Irr.  EHst., 
138  Fed.  313,  70  C.  C.  A.  603,  and  therefore  the  decision  in  that 
case  is  not  in  point.  The  Idaho  statute  (Rev.  Codes,  §§  2396,  2397) 
declares  that  the  bonds  authorized  by  the  vote  of  the  electors  of  the 
district  "shall  be  designated  as  a  series  and  the  series  shall  be  num- 
bered consecutively  as  authorized,"  and  that  "all  bonds  and  cou- 
pons shall  be  dated  on  January  1st  or  July  1st  next  following  the 
date  of  their  authorization."  Providing,  as  the  Idaho  statute  does, 
for  the  issuance  of  authorized  bonds  in  series  and  for  their  sale 
from  time  to  time,  all,  however,  to  be  dated  on  January  1st  or  July 
1st  next  following  the  date  of  their  authorization,  and  there  being 
no  express  statutory  provision  as  to  who  should  sign  them,  the  ob- 
vious and  necessary  implication  is  that  they  were  authorized  to  be 
signed  by  the  officers  of  the  district  in  office  at  the  time  of  their  is- 
suance and  delivery. 

[2]  The  court  below  found  and  held  that  all  of  tlie  parties  to  the 
contract  between  the  irrigation  district  and  Corkill  &  Co.  knew  all 
of  the  facts,  and  that  there  was  no  fraud  practiced,  notwithstanding 
the  untrue  recital  therein  that  the  district  desired  to  purchase  the 
canal  system,  the  title  to  which  had  already  been  conveyed  to  it.  "Un- 
doubtedly," said  the  court,  "there  were  outstanding  bonds,  notes, 
and  contracts  which  were  claimed  to  be  charges  upon  the  property. 
The  district  officers  could  at  their  option  have  questioned  them  at 
the  time  the  contract  was  entered  into,  and  declined  to  include  any 
particular  bonds  or  claims;  but  manifestly  they  either  recognized 
their  validity,  or  deemed  their  invalidity  so  doubtful  that  they  were 
unwilling  to  assume  the  burden  of  a  contest.  The  district  has  now 
had  all  of  these  liens  and  charges  cleaned  up,  and  has  gotten  the  con- 
sideration for  which  the  bonds  were  issued,  and  it  cannot  be  heard  to 
say  that  some  of  the  claims  might  have  been  defeated  if  a  contest 
had  been  instituted.  In  good  conscience  it  would  have  to  restore  the 
consideration  and  put  the  parties  in  statu  quo,  and  that  it  does  not 
offer  to  do,  and  probably  could  not  do.  The  transaction  in  this  re- 
spect being  within  the  scope  of  the  directors'  authority,  their  action 
is  at  this  late  date  conclusive,  in  the  absence  of  fraud,  and  no  fraud 
is  charged." 

All  tlfis  being  true,  and  the  record  showing  that  a  large  part  of 
the  bonds  in  suit  were  used  in  the  payment  of  the  works  of  the  ir- 
rigation system,  as  under  section  2404  of  the  Revised  Codes  of  Idaho 
it  seems  could  be  legally  done,  and  the  remainder  of  such  bonds  hav- 
ing subsequent  to  their  delivery  to  the  depository  passed  into  the  hands 
of  purchasers  for  value,  even  if  it  be  assumed  that  the  considera- 
tion for  some  of  the  latter  bonds  was  illegal,  it  appears  from  the 
record  that  the  one  could  not  be  identified  from  the  other.  It  hard- 
ly seems  necessary  to  cite  the  numerous  cases  upon  the  subject  of 
estoppel.    How  strictly  that  rule  is  enforced  by  the  Supreme  Court 
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of  Idaho  in  favor  of  holders  of  bonds  of  irrigation  districts  is  clear- 
ly shown  by  the  case  of  Page  v.  Oneida  Irrigation  District,  26  Idaho, 
108,  141  Pac.  238.  Indeed,  we  think  that  the  application  of  the  doc- 
trine of  estoppel  and  the  decision  of  this  court  on  the  former  ap- 
peal (227  Fed.  560,  142  C.  C.  A.  192)  are  enough  to  make  necessary 
the  affirmance  of  the  judgment  appealed  from. 
Judgment  affirmed. 


Cim  OF  SBATTLB  v.  UJOTDS'  PLATE  GLASS  INS.  CO.* 
(Circuit  Court  of  Appeals,  Ninth  Circuit     October  7,  191S.) 

No.  8112. 

1.  Explosives  4=>4 — Subject  of  Cohicbbck.  ■ 

Dynamite,  as  a  legitimate  subject  of  commerce,  while  in  transit  to  a 
foreign  country,  may  be  lawfully  brought  into  any  harbor. 

2.  COUMEBCE     ^=»10 — CABRIAaE     OF     BXFLOSITES POBT     REGULATIONS — NOW- 

EXERCI8B  OF  POWEB  OF  CONOBEBS. 

There  is  nothing  In  Rev.  St  §f  427»-4280  (Oomp.  St  1916,  {{  8016-8018), 
relating  to  transportation  of  nitroglycerin  in  interstate  and  foreign 
cwnmerce,  which  deprives  a  dty  of  power  to  designate  places  in  its 
harbor  where  explosives  in  course  of  transportation  in  interstate  or 
foreign  commerce  shall  be  handled  or  k^t 

3.  MUKICIPAI.  COSFOBATIONS  9=3736 — TOBTB CBEATION   OP  PUBLIC  NUISANCE. 

WhUe  a  municipal  corporation  Is  not  liable  for  a  mistake  In  Judgment 
or  even  negligence,  of  its  ofBcers  tn  designating  a  place  for  the  storing  of 
explosives.  It  has  no  right  to  create  a  public  nuisance,  and,  If  it  does 
so,  it  la  liable  for  the  resulting  damages. 

i.  UUNICIPAI.  COKPORATIONS  9=s>849 — LlABrLITT  VOB  ACTS  OF  Officebs — Cbjiv- 

ATioR  OF  PuBuo  Nuisance. 

A  city  ordinance,  establishing  harbor  regulations,  creating  a  fairway, 
and  designating  a  powder  dock  for  use  exclusively  for  handling  ex- 
plosives, construed,  and  the  dty  held  liable  for  damages  caused  by  an 
explosion  of  dynamite  on  a  scow  which  the  i»ort  warden  without  authori- 
ty permitted  to  andior  in  the  fairway,  where  it  had  remained  for  16 
days. 

5.  UUNICIPAI,  COBPOBATIONS  «S>741(1) — ^ACTIONS  A0AINS1>— PUOB  FbESENTA- 

noN  or  CuoiL 

Under  a  statute  and  ordinance  requiring  claims  against  a  dty  to  be 
presented  and  filed  before  bringing  action  thereon,  an  insurance  com- 
pany which,  under  the  terms  of  its  policies,  has  replaced  glass  broken 
by  an  explosion  charged  to  have  been  due  to  the  fault  of  the  city,  may 
properly  flle  dalms  therefor  In  its  own  name. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Action  at  law  by  the  Lloyds'  Plate  Glass  Insurance  Company  against 
the  City  of  Seattle.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

A  powder  company  of  San  Frandsco,  Cat,  shipped  to  the  Baldwin  Sliipping 
Company,  at  Vladivostok,  15  tons  of  gelatine  dynamite,  by  a  coastwise  steam- 
er called  Loop,  to  be  transferred  at  Seattle  to  one  of  the  Japanese  maras  for 
transportation  to  Its  destinatloD ;  the  latter  ship  being  expected  to  sail  from 
Seattle  about  the  time  the  Loop  should  arrive.  On  the  arrival  of  the 
Loop  at  Seattle,  however,  It  was  found  that  that  Japanese  ship  could  not  take 

^sFor  oUier  cues  ■««  lame  topic  &  KKY-NUMBBR  In  all  Key-Numbered  Digests  &  ludexee 
253  F. — 21.  •Rehearing  denied  Februarr  10,  1S19. 
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the  shipment,  and  It  was  then  arranged  to  ship  the  dynamite  on  the  steamship* 
Robert  Dollar,  which  -was  expected  to  sail  about  a  week  latn.  For  the  rea- 
sons stated  It  became  necessary  to  unload  the  explosive  from  the  Loop,  and  it 
was  placed  on  a  scow  of  the  UlUco  Launch  A  Tugboat  Company,  which  com- 
pany was  the  agent  of  and  acting  for  the  iwwder  company.  "Hiis  scow, 
with  the  explosive  on  board,  was.  on  the  14th  day  of  May,  1915,  moored  by  the 
launch  and  tugboat  company,  without  the  knowledge  of  the  port  warden  of 
the  city  of  Seattle,  to  buoy  No.  1  that  the  dty  had  erected  in  the  harbor,  to 
await  the  arrival  of  the  Robert  Dollar,  whi(^  was  the  next  vessel  canylnj; 
explosives  bound  for  Vladivostok. 

The  city  had,  on  March  1,  1915,  pursuant  to  authority  granted  by  Its  diar- 
ter,  enacted  an  ordinance,  sections  7  and  8  of  which  are  as  follows: 

"Sec.  7.  All  waters  herein  spedfled,  subject  to  reservations  for  anchorage, 
shall  be  known  as  'fairway,'  and  shall  not  be  obstructed  in  any  manner  where- 
by navigation  may  be  endangered  or  Impeded,  and  shall  indude,  subject  to 
audx  reservations,  the  following  described  waters: 

"All  of  Elliott  Bay,  lying  easterly  of  a  straight  line  drawn  from  AUd 
Point  to  West  Point 

"All  of  the  east  and  west  waterways. 

"AU  of  the  Duwamlsh  river. 

"All  of  the  Duwamlsh  waterway  project 

"All  of  Salmon  Bay. 

"All  of  Lake  Washington  Canal,  outside  that  portion  whidi  diaU  be  under 
the  supervision  and  control  of  the  United  States  government. 

"All  of  Lake  Washington,  Lake  Union,  and  Green  Lake,  lying  or  being  with- 
in the  corporate  limits  of  the  dty  of  Seattle,  or  within  the  jurisdictloD  and 
control  of  the  dty. 

"All  that  portion  of  Shilshole  Bay,  lying  easterly  and  southerly  of  a  line 
from  West  Point  to  the  intersection  of  the  northerly  boundary  of  the  dty 
of  Seattle  with  the  outer  harbor  line. 

"All  navigable  waters  In  the  projection  of  public  streets,  lying  on  the  land- 
ward side  of  the  outer  harbor  line,  shall  be  fairway.  It  shall  be  luilawful  for 
the  master,  or  other  person  in  charge  of  any  vessel,  to  anchor,  tie,  or  make 
fast  such  vessel  In  any  such  fairway  for  a  longer  period  of  time  than  reason- 
ably suffldent  to  load  or  unload  the  same,  except  that  the  port  warden  may, 
in  his  discretion,  grant  any  permit  for  the  use  of  any  such  fairway  for  a 
longer  period  of  time  whenever  in  his  Judgment  sudi  use  will  not  interfere 
with  the  use  of  the  fairway  by  any  other  vessel,  but  only  upon  the  payment  of 
the  anchorage  charges  herein  provided  for. 

"Sec.  8.  In  aid  of  commerce  and  navigation  anchorage  for  vessels  is  author- 
ized in  the  following  described  waters: 

"Elliott  Bay  Anchorage — Beginning  at  the  northeast  comer  of  Harbor  Island ; 
thence  northerly  and  in  a  straight  Une  to  a  point  inteisecting  a  line  drawn 
along  the  north  side  of  King  street ;  thence  west  on  said  line  to  a  point  inter- 
secting the  east  Une  of  the  west  waterway;  thence  along  said  east  line  to 
the  northwest  comer  of  Harbor  Island ;  also,  beginning  at  a  iwint  of  intersec- 
tion of  the  outer  harbor  line  with  a  straight  line  drawn  along  the  west  line 
of  the  west  waterway ;  thence  north  to  a  point  intersecting  a  straight  line 
drawn  along  the  north  side  of  Washington  street;  thence  in  a  westerly  di- 
rection to  the  Junction  of  the  outer  harbor  line  and  the  east  side  of  the  West 
Seattle  Perry  dock." 

Within  that  portion  of  Elliott  Bay  lying  easterly  of  a  straight  line  drawn 
from  Alki  Point  to  West  Point,  and  within  a  half-mile  from  the  path  of  ship- 
ping that  comes  into  Seattle  Harbor,  a  like  distance  from  the  wharves  and 
docks  of  the  dty,  and  1,300  feet  from  a  fill  in  Elliott  Bay  known  as  Harbor 
Island,  which  at  the  time  here  in  question  was  vacant  land,  the  dty  erected 
buoy  No.  1.  The  morning  after  the  scow  of  the  Ullico  Launch  &  Tugboat 
Company,  with  the  dynamite  on  board,  was  moored  to  buoy  No.  1,  the  port 
warden  of  the  dty  was  notified  of  the  fact,  and  in  consideratitn  of  the 
payment  of  a  fee  prescribed  by  the  dty  ordinance  of  $t  per  day  he  issued  a 
permit  to  the  launch  and  tugboat  company  to  so  moor  the  scow,  at  the  time 
knowing  that  it  had  on  board  the  15  tons  of  dynamite.  The  scow  so  re- 
mained moored  to  that  buoy  until  the  dynamite  exploded,  about  2  o'dock  in 


Digitized  by 


Google 


CIT7  OF  BEATTLB  T.  LLOTDS'  PI.ATB  GLASS  INS.  OO.  823 

the  momins  of  May  SOtli,  resulting  In  great  damage,  Including  tbe  breaking 
of  a  large  amount  of  plate  glass  owned  by  various  persons  In  the  dty  of 
Seattle,  a  part  of  which  glass  was  Insured  by  policies  of  Insurance  Issued  to 
such  owners  b^  the  Lloyds'  Plate  Olaas  Insurance  Oompany  and  the  Globe 
Indemnity  Oompany.  Pursuant  to  the  obligations  Imposed  by  those  policies, 
the  Insurance  companies  mentioned  caused  the  glass  to  be  replaced,  and  filed 
claims  agiUnst  the  dty  for  the  amounts  paid  by'  them  for  the  r^lacing  of  such 
glass  under  their  respective  policies.  Subsequently  the  Globe  Indemnity  Oom- 
pany assigned  Its  claim  against  the  dty  to  the  Uoyds'  Insurance  Oom- 
pany. whicdi  brought  the  present  action  against  the  dty  for  damages,  resulting 
in  findings  and  judgment  for  the  plaintiff,  to  review  which  the  dty  brought  the 
present  writ  of  error, 

Hugh  M.  Caldwell  and  Frank  S.  Griffith,  both  of  Seattle,  Wash., 
for  plaintiff  in  error. 

Bogle,  Graves,  Merritt  &  Bogle,  Flick  &  Paul,  and  Hughes,  Mc- 
Micken,  Ramsey  &  Rupp,  all  of  Seattle,  Wash.,  for  defendjint  in 
error. 

Before  GILBERT.  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,2]  It 
cannot  be  doubted  that  the  dynamite,  being  foreign  commerce  in 
transit  to  its  place  of  destination,  was  rightfully  brought  into  the 
harbor  of  Seattle.  Such  substance  has  long  been  a  legitimate  sub- 
ject of  commerce.  Actiesselskabet  Ingrid  v.  Central  R.  Co.  of  New 
Jersey,  216  Fed.  72,  132  C.  C.  A.  316,  L.  R.  A.  1916B,  716;  The 
Ingrid  (D.  C.)  195  Fed.  596,  and  cases  there  cited.  The  contention 
of  the  appellant  that  the  city  was  without  power  to  designate  the 
place  or  places  within  the  harbor  where  such  an  explosive  should  be 
handled,  kept,  or  stored  we.  are  unable  to  sustain.     Neither  section 

4278  nor  4279  of  the  Revised  Statutes  (Comp.  St.  1916,  §§  8016, 
8017),  embodying  provisions  of  the  act  of  Congress  of  July  3,  1866 
(14  Stat.  81,  82,  c.  162),  no^ifche  decisions  of  the  Supreme  Court  re- 
ported, respectively,  in  Southern  Ry.  Co.  v.  United  States,  222  U. 
S.  20,  32  Sup.  Ct.  2,  56  L.  Ed.  72,  Northern  Pac.  Ry.  Co.  v.  Wash- 
ington ex  rel.  Atkinson,  222  U.  S.  370,  32  Sup.  Ct.  160,  56  h.  Ed. 
237,  and  Southern  Ry.  Co.  V,  Reid,  222  U.  S.  424,  32  Sup.  Ct.  140, 
56  L.  Ed.  257,  in  our  opinion,  sustain  it. 

It  is  beyond  question  that,  where  Congress  has  legislated  in  re- 
spect to  either  foreign  or  interstate  commerce,  no  state  or  other 
subordinate  legislation  upon  the  same  subject  is  of  any  validity.  But 
we  find  no  legislation  of  Congress  with  respect  to  the  place  or  plac- 
es within  any  harbor  of  the  United  States  where  any  kind  of  ex- 
plosives shall  be  handled,  kept,  or  stored.  Section  4278  above  cited 
makes  it  unlawful  to  transport,  carry,  or  convey,  ship,  deliver  on 
board,  or  cause  to  be  delivered  on  board,  certain  specified  kinds  of 
explosives,  including  nitroglycerin,  upon  or  in  any  vessel  or  ve- 
hicle used  or  employed  in  transporting  passengers  by  land  or  water, 
between  a  place  in  any  foreign  country  and  a  place  within  the  limits 
of  any  state,  territory,  or  district  of  the  United  States,  or  between 
a  place  in  one  state,  territory,  or  district  of  the  United  States  and 
a  place  in  any  other  state,  territory  or  district  thereof ;   and  section 

4279  of  the  same  Statutes  makes  it  unlawful  to  ship,  send,  or  for 
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ward  any  quantity  of  such  explosives  by  a  vessel  or  vehicle  of  anj 
description,  by  land  or  water,  between  a  place  in  a  foreign  country 
and  a  place  within  the  United  States,  or  between  a  place  in  one  state, 
territory,  or  district  of  the  United  States,  and  a  place  in  any  other 
state,  territory,  or  district .  thereof ,  unless  the  same  shall  be  secure- 
ly inclosed,  deposited,  or  packed  in  a  certain  prescribed  way;  and 
the  next  section — 4280  (section  8018)— declares  that  the  two  preced- 
ing sections  shall  not  be  so  construed  as  to  prevent  any  st^te,  terri- 
tory, district,  city,  or  town  within  the  United  States  from  regulat- 
ing or  from  prohibiting  the  traffic  in  or  transportation  of  those  sub- 
stances between  persons  or  places  lying  or  being  within  their  re- 
spective territorial  limits,  or  from  prohibiting  the  introduction  there- 
of into  such  limits  for  sale,  use,  or  consumption  therein. 

In  all  this  we  see  nothing  in  any  way  relating  to  the  place  or  plac- 
es in  any  harbor  of  the  United  States  where  any  kind  of  an  explosive 
in  course  of  foreign  or  intrastate  commerce  shall  be  placed,  kept, 
,or  stored;  and  while,  as  has  been  said,  it  is  beyond  question  that 
where  Congress  has  legislated  in  respect  to  either  foreign  or  inter- 
state commerce  no  state  or  other  subordinate  legislation  upon  the  same 
subject  is  of  any  validity,  yet  we  understand  the  law  to  be  that,  where 
Congress  is  silent,  the  state  may  legislate  in  aid  of,  but  withqut  bur- 
dening, both  foreign  and  interstate  commerce.  Such  we  understand 
to  be  the  effect  of  the  last  of  the  decisions  above  cited  of  the  Su- 
preme Court,  where,  at  page  436  of  222  U.  S.,  at  page  142  of  32  Sup. 
Ct.  (56  L,.  Ed.  257),  the  court  cited,  with  apparent  approval,  its  pre- 
vious decisions  in  the  cases  of  Atlantic  Coast  Line  R.  R.  Co.  v.  Ma- 
zursky,  216  U.  S.  122,  30  Sup.  Ct.  378,  54  L.  Ed.  411,  and  Western 
Union  Tel.  Co.  v.  James,  162  U.  S.  650,  16  Sup.  Ct.  934,  40  L.  Ed. 
1105,  saying,  among  other  things,  that — 

"In  those  cases,  and  In  the  later  case  of  Western  Unlcm  Tel.  Oo.  v.  Milling 
Co.,  218  U.  S.  406  [31  Sup.  Ct.  50,  54  L.  F,d.  1088,  36  L.  K.  A.  (N.  S.)  220.  21 
Ann.  Cas.  815],  the  principle  is  expressed  that  'there  are  many  occasions  where 
the  police  power  of  the  state  can  be  properly  exercised  to  insure  a  faitliful 
and  prompt  performance  of  duty  within  the  limits  of  the  state  npon  the  part 
of  those  engaged  in  interstate  commerce.'  Such  exercise  of  power,  it  was 
further  said,  was  in  aid  of  Interstate  conuueroe,  and,  although  incidentally 
aftecting  It,  did  not  burden  it" 

[3]  We  readily  concede  that  municipal  corporations,  which  are 
created  by  the  state  and  invested  with  certain  governmental  powers 
for  local  purposes  and  for  the  public  good,  are  not  liable  in  damages 
for  their  failure  to  so  legislate,  or  for  any  mistake  in  judgment  in 
the  matter  of  any  such  legislation.  Decisions  to  this  effect  are  very 
numerous.  But  we  think  it  is  clear  that  such  a  corporation  has  no 
right  to  create  a  public  nuisance,  and  that,  if  it  does  so,  it  is  liable 
for  the  resultant  damage.  See  Bruhnke  v.  La  Crosse,  155  Wis.  485, 
144  N.  W.  1100,  50  L.  R.  A.  (N.  S.)  1147;  Fitzgerald  v.  Town  of 
Sharon,  143  Iowa,  730,  121  N.  W.  523;  Mayor,  etc.,  v.  Furze,  3 
Hill  (N.  Y.)  612;  Hughes  v.  City  of  Fond  du  Lac,  73  Wis.  380,  41 
N.  W.  407 ;  Hart  v.  Board  of  Chosen  Freeholders  of  Union  County, 
57  N.  J.  Law,  90,  29  Atl.  490. 
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The  cases  cited  and  relied  upon  by  the  plaintiff  in  error,  in  which 
it  was  sought  to  hold  the  city  of  Baltimore  liable  for  damages  re- 
sulting from  an  explosion  in  waters  over  which  it  had  jurisdiction — " 
Zywicki  v.  Jos.  R.  Foard  Co.  et  al.  (D.  C.)  206  Fed.  975 ;  Jos.  R. 
Foard  Co.  v.  State  of  Maryland,  219  Fed.  827,  135  C.  C.  A.  497; 
Gutowski  V.  Mayor,  etc.,  of  City  of  Baltimore,  127  Md.  502,  96  Atl. 
630 — ^were  based  upon  the  alleged  negligence  of  that  city  in  designat- 
ing the  place  for  the  transshipment  or  keeping  of  the  explosive,  or 
negligence  in  not  properly  supervising  the  handling  of  it;  the  Cir- 
cuit Court  of  Appeals  of  the  Fourth  Circuit  saying  in  the  second 
of-the  cases  last  referred  to  (219  Fed.  834,  135  C.  C.  A.  504) : 

"Assertion  of  liability  of  the  dty  of  Baltimore  la  made  on  the  ground  that  It 
was  negligent  in  designating  the  place  where  the  accident  occurred  for  the 
transshipment  of  dynamite,  in  that  it  was  a  place  frequented  by  other  vessels 
and  that  it  was  negligent  In  not  properly  supervising  the  loading  of  dynamite 
wh^e  an  explo8io&  would  [m>hably  result  in  loss  of  life  and  property.  This 
position  Is  unt^iable.  The  general  rale  Is  that  actionable  negligence  cannot 
be  Imputed  to  a  city  for  mistake  of  Judgment,  or  even  negligence,  of  its  offi- 
ces In  performing  the  governmental  function  of  selecting  a  place  for  the  load* 
Ing  of  exploslTes  from  which  it  derives  no  proflL" 

And  in  the  case  of  Gutowski  v.  Mayor,  etc.,  of  Baltimore,  127 
Md.  502,  96  Atl.  630,  the  same  obvious  distinction  was  pointed  out 
by  the  Supreme  Court  of  Maryland,  between  such  cases  of  negligence 
or  failure  on  the  part  of  the  municipality  and  such  a  case  as  is  here 
complained  of,  where  the  complaint  in  the  case,  as  well  as  the 
decision  of  the  court  below,  are  based  upon  the  ground  that  the  de- 
fendant city,  in  authorizing  and  directing,  through  its  port  warden, 
this  dynamite  to  be  placed  and  kept  at  its  buoy  No.  1,  created  a 
public  nuisance,  in  violation  of  its  own  ordinance  designating  anoth- 
er and  different  place  for  such  purpose. 

[4]  About  two  months  before  the  occurrences  in  question,  to  wit, 
on  the  1st.  of  March,  1915,  the  city  enacted  the  ordinance  referred  to 
in  the  statement,  by  which  the  city,  in  the  exercise  of  its  police  pow- 
er, assumed  control  and  jurisdiction  over  all  navigable  waters  with- 
in its  limits,  and  by  which  there  was,  among  other  things,  created 
the  fairway  in  the  waters  of  the  bay  that  has  been  described,  subject 
to  anchorage,  and  in  which  fairway  the  city  subsequently  constructed 
and  maintained,  among  others,  anchorage  buoy  No.  1.  The  ordinance 
made  it  imlawfol  for  any  master  or  person  having  charge  of  any 
vessel  to  anchor  or  make  the  same  fast  in  the  waters  of  the  fairway 
or  anchorage  without  first  obtaining  a  permit  therefor  from  the  port 
warden  of  the  city,  and  paying  certain  prescribed  anchorage  fees 
therefor;  the  port  warden  being  thereby  given  power,  and  it  being 
made  his  duty,  to  remove  any  vessel  from  any  buoy,  wharf,  or  an- 
chorage for  nonpayment  of  any  such  prescribed  fees.  It  prohibited 
every  master  or  oUier  person  in  charge  of  any  vessel  from  attaching 
the  same  to  any  city  buoy  until  he  should  have  obtained  permission 
so  to  do  from  the  port  warden,  provided  that  during  the  night  or 
in  bad  weather  such  vessel  might  be  attached  to  any  vacant  buoy, 
with  the  requirement  that  the  person  in  charge  thereof  should  no- 
tify the  port  warden  not  later  than  8  o'clock  of  the  next  legal  day 
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of  such  act,  stating  the  name  and  character  of  the  vessel  and  the  prob- 
able length  of  time  it  desired  to  remain  at  the  buoy.  It  made  the 
port  warden  the  sole  judge  as  to  what  vessel  or  vessels  should  oc- 
cupy the  city  buoys,  and  conferred  upon  him  power  to  revoke  any 
such  permit  for  a  violation  of  any  of  its  terms.  It  made  various 
provisions  respecting  the  handling,  keeping,  and  storage  of  explo- 
sives within  the  harbor,  and,  among  others,  tiiese  parts  of  section  38 : 

"No  person  shall,  on  any  pier  or  other  structure,  except  on  the  powder 
dock  or  on  powder  boats  within  Seattle  Harbor,  store  or  have  on  hand  for 
sale,  or  sell,  or  keep  any  powder,  ignition  caps,  dynamite^  or  other  like  ex- 
plosives, either  by  day  or  night. 

"No  vessel  with  a  cargo  or  part  cargo  of  powder,  ignition  cape,  dynamtte, 
or  other  like  explosive  arriving  at  Seattle  Harbor,  shall  lie  alongside  of  or 
make  fast  to  any  pier  until  the  port  warden  shall  have  Issued  a  permit  so  to 
do.  *  •  •  Any  person,  desiring  a  permanent  berth  at  the  ponder  dock  for 
the  transfer  of  powder,  ^all  pay  to  the  port  warden  a  minimum  charge  of 
twenty-flve  (25)  dollars  per  month  when  such  vessel  does  not  exceed  fifty  (50) 
net  tons,  which  shall  allow  such  vessel  to  lie  thereat  and  discharge  or  handle 
In  any  one  month  not  over  twenty-flve  (25)  tons  of  explosives  over  the  same. 
Whenever  any  vessel  shall  handle  more  than  twenty-flve  (2B)  tons  of  explo- 
sive»  over  such  dock  In  any  one  month,  the  regular  one  (1)  dollar  per  ton  rate 
shall  be  collected  in  lieu  of  such  twenty-flve  (25)  dollar  rate. 

"Every  powder  boat  engaged  in  the  transfer  or  handling  of  explosives  and 
lying  at  the  powder  dock  for  such  purpose,  or  for  the  transfer  of  explo- 
sives direct  to  vessels  on  the  day  of  departure,  as  permitted  herein,  shall 
have  on  board  a  written  permit  tiom  the  port  warden,  known  as  a  'Montbly 
Powder  Permit.'  Hie  port  warden  shall  adlect  two  (2)  dollars  for  ea-ch 
monthly  powder  permit,  and  the  terms  of  the  permit  shall  comply  with  the 
provisions  of  this  ordinance,  which  permit  may  be  revoked  by  the  port  warden 
for  cause  without  notice.    •    •    ♦ 

"Every  vessel  cari7lng  a  cargo  of  explosives  in  any  form,  while  lying  at 
anchor,  or  at  a  city  buoy,  or  alongside  the  powder  dodt,  shall  at  all  times, 
both  by  day  and  night,  have  on  board  a  competent  and  sufficient  crew,  which 
shall  at  all  times  display  the  required  signals  and  be  ready  to  and  have  au- 
thority to  immediately  move  suc^  vessel  when  emergency  requires,  or  when 
required  by  the  port  warden.    *    •    • 

"Every  vessel,  whether  lying  at  anchor,  or  at  a  dty  buoy,  or  in  any  other 
position  within  Seattle  Harbor,  engaged  in  the  transfer  of  explosives,  shall 
have  on  board  at  the  time  of  such  transfer  a  written  permit  therefor  from 
the  port  warden,  which  permit  shall  state  the  time  and  place  of  such,  trans- 
fer, and  the  amount  of  explosives  to  be  handled.    •    •    •" 

Section  39  is  as  follows: 

"The  Harrison  Street  muaiclpal  pier  Is  hereby  designated  for  use  tem- 
porarily as  a  powder  dock,  and  for  use  exclusively  for  tho  handling  of 
powder,  dynamite,  and  other  like  explosives,  and  as  a  place  for  vessels  carry- 
ing as  cargo  or  part  cargo  such  explosives.  Any  vessel  shall  be  allowed  to  lie 
at  said  pier  only  after  a  written  permit  shall  have  been  issued  by  the  port 
warden." 

The  ordinance  in  question  is  not  as  clear  as  it  might  have  been 
made,  and,  indeed,  is  in  some  respects  somewhat  perplexing ;  but 
we  are  of  the  opinion  that  there  is  not  only  nothing  in  it  authorizing 
the  port  warden  to  permit  any  vessel  engaged  in  transferring  dy- 
namite from  one  vessel  to  another  in  the  harbor  to  tie  up  with  it  on 
board  to  buoy  No.  1  in  Elliott  Bay  fairway,  but,  on  the  contrary, 
that  there  are  affirmative  and  express  provisions  in  the  ordinance 
prohibiting  such  action,  namely,  the  provisions  of  section  39,  by 
which  the  Harrison  Street  pier  was  expressly  designated  "for  use 
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temporarily  as  a  powder  dock,  and  for  use  exclusively  for  the  han- 
dling of  powder,  dynamite,  and  other  like  explosives,  and  as  a  place 
for  vessels  carrying  as  cargo,  or  part  cargo,  such  explosives,"  and 
that  provision  of  section  38  expressly  declaring  that  "no  person  shall 
on  any  pier,  or  other  structure,  except  on  the  powder  dock  or  on 
powder  boats,  within  Seattle  Harbor,  store  or  have  on  hand  for  sale, 
or  sell,  or  keep  any  powder,  ignition  caps,  dynamite,  or  other  like 
explosive,  either  by  day  or  night." 

It  is  true  that  the  ordinance  contains  several  provisions  contem- 
plating the  anchoring  within  the  harbor  of  the  city  of  vessels  having 
on  board  a  cargo  or  part  cargo  of  dynamite  or  other  explosives,  and 
contemplating  the  transfer  by  vessels  of  all  or  any  of  such  explo- 
sives from  one  vessel  to  another  within  the  harbor.  Those  provi- 
sions are  the  clauses  which  read : 

"E^rery  vessd  lying  at  any.  powder  dock  or  at  anchor  within  Seattle  Harhor, 
TChiCb  has  a  cargo  or  part  cargo  of  dynamite,  Ignition  capB,  blasting  or 
sporting  powder,  or  other  high  explosive  or  explosives  in  any  form,  shall  be- 
tween snnaet  and  snnriae  display"  certain  signals,  and  "shall  at  all  times,  both 
by  day  and  night,  have  on  board  a  competent  and  auffldent  crew  which  shall 
at  all  times  display  the  required  sl^iala  and  be  ready  to  and  have  authority 
to  immediately  move  sacb  veaael  wbea  emergency  requires,  or  when  required 
by  the  port  warden." 

But  neither  of  those  provisions,  we  think,  can  be  properly  held 
to  apply  to  the  scow  of  the  Lillico  Launch  &  Tugboat  Company,  which 
took  on  board  the  15  tons  of  dynamite  from  the  ship  Loop,  and  was 
permitted  by  the  port  warden  to  keep  it  for  16  days  anchored  to  buoy 
No.  1  in  the  Elliott  Bay  fairway. 

[S]  The  point  is  made  on  behalf  of  the  plaintiff  in  error  that  the 
court  below  erred  in  admitting  in  evidence  over  its  objection  the 
claims  filed  by  the  insurance  companies  against  the  city  pursuant 
to  the  provision  of  the  city  charter  and  a  similar  provision  of  a  stat- 
ute of  the  state  of  Washington,  providing,  as  a  condition  to  the 
bringing  of  an  action  against  the  city  for  damages,  that  a  claim 
therefor  be  presented  to  the  city  council  and  filed  with  the  city  clerk. 
The  ctmtention  on  the  part  of  the  city  is  that  such  claims  should 
have  been  filed  by  the  parties  whose  glass  was  broken.  But  we 
think  the  conclusive  answer  is  that  the  glass  was  at  once  replaced 
by  the  insurance  companies  pursuant  to  the  provisions  of  the  re- 
spective policies,  which  companies  thereupon  became  subrogated, 
both  by  the  terms  of  the  policies  as  well  as  by  the  law,  to  all  of  the 
rights  of  their  respective  assured,  and  thenceforth  the  sole  parties 
in  interest. 

The  case  of  Haynes  v.  Seattle,  83  Wash.  51,  145  Pac.  73,  said  by 
the  plaintiff  in  error  to  be  "on  all  fours  with  the  case  at  bar,"  we 
think  not  at  all  like  the  present  one,  for  there  a  third  party  filed  a 
claim  against  the  city  for  the  injured  person.  While  the  Supreme 
Court  of  the  state  of  Washington  has  in  many  cases,  and  always, 
given  effect  to  the  provision  of  the  charter  of  the  city  and  of  the 
statute,  it  has  uniformly  held  that  its  requirements  must  be  reason- 
able, and  that  a  reasonable  compliance  with  the  provision  is  all  that 
can  be  demanded.    Palldin  et  aJ.  v.  City  of  Seattle,  50  Wash.  561, 
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97  Pac.  658;   Walters  v.  Seattle,  97  Wash.  657,  663,  167  Pac.  124. 
We  think  there  is  no  merit  in  the  point. 
The  judgment  is  affirmed. 


MARYLAND  CASUALTY  CO.  v.    REPASS  (two  cauei). 

(arcult  Court  of  Appeals,   Fourtb  Circuit     April  19,  19180 

Nos.  1610,  1611. 

1.  SUBBOQATION    4=>7(1) WRIGHTS    OF    SUB£TT PAYMENT    OF    DEBT. 

It  is  a  general  rule  that  a  surety  on  payment  of  tlie  debt  is  entitled 
to  all  the  collaterals,  securities,  and  otber  protection  held  by  the  x'rln- 
dpal  creditor,  to  whom  the  debt  is  paid,  emanating  from  the  priucipai 
debtor,  for  whom  the  debt  is  paid. 

2.  Subrogation  iS=»31(3) — Payment  of  Debt  bt  Subbtt — ^Rioht  to  Assigit- 

MEKT   of   SEGUBCnEa 

Unless  in  exceptional  drcumstances,  the  surety  on  a  supersedeas  bond 
given  pending  proceedings  in  error  to  reverse  a  Judgment,  on  payment 
of  the  judgment  after  affirmance  is  entitled  to  an  assignment  of  tbe 
same,'  where  necessary  to  its  efficient  and  prompt  enforcement  against 
the  Judgment  defendant. 
8.  Appeal  and  Ebbob  «s»1244 — Suit  bt  Scbett  on  Sxtpebsedeas  Bond — 
Pasties. 

A  Judgment  defendant  is  not  a  necessary  party  to  a  suit  by  the 
surety  on  his  supersedeas  bond  brought  after  afiirraance  of  the  judg- 
ment to  enjoin  prosecution  of  an  actl<«  on  the  bond  by  the  juos- 
ment  plaintiff. 

Appeal  from  and  in  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Vii^ia,  at  Roanoke ;  Henry  Clay 
McEfewell,  Judge. 

Suit  by  the  Maryland  Casualty  Company  against  Sallie  C.  Repass, 
administratrix  of  the  estate  of  Charles  Repass,  deceased.  Decree 
for  defendant,  and  complainant  appeals.    Reversed. 

Action  by  SaUie  C.  Repass,  administratrix,  against  the  Maryland 
Casualty  Company  and  the  Big  Vein  Pocahontas  Company.  Judg- 
ment for  plaintiff,  and  the  Casualty  Company  brings  error.    Reversed. 

D.  Lawrence  Groner,  of  Norfolk,  Va.,  for  appellant  and  plain- 
tiff in  error. 

William  H.  Werth,  of  Tazewell,  Va.,  for  appellee  and  defendant 
in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  SMITH,  Dis- 
trict Judge. 

SMITH,  District  Judge.  These  two  causes,  although  brought  up, 
one  by  a  writ  of  error,  and  the  other  by  an  appeal,  yet  as  involving 
the  same  facts,  and  between  the  same  parties,  and  dependent  upon 
the  same  rule  of  law,  were  heard  together.  The  facts  are,  that  at 
the  March  term,  1916,  the  appellee,  Sallie  C.  Repass,  administratrix 
of  the  estate  of  Charles  M.  Repass,  obtained  a  judgment  in  the  res- 
trict Court  of  the  United  States  for  the  Western  District  of  Virginia, 

$=»For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  &  Indezta 
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for  $7,000,  with  interest  and  costs.  This  judgment  was  obtained 
in  an  action  against  the  Big  Vein  Pocahontas  Company,  as  the  sole 
defendant,  to  recover  damages  for  the  death  of  Charles  M.  Repass, 
an  employe  of  that  company.  The  Big  Vein  Pocahontas  Company 
took  out  a  writ  of  error  from  this  court  to  that  judgment,  and  in 
order  to  supersede  execution  thereof,  filed  its  bond  in  an  amount 
approved  by  the  presiding  judge  of  the  District  Court,  with  the  Mary- 
land Casualty  Company,  the  appellant  herein,  as  the  surety  on  that 
supersedeas  bond.  The  writ  of  error  came  on  to  be  heard  in  this 
court,  which  affirmed  the  judgment  of  the  lower  court,  and  the  man- 
date of  this  court  affirming  that  judgment  was  duly  certified  and  sent 
to  the  court  below.  The  Big  Vein  Pocahontals  Company,  however, 
refused  to  pay  the  judgment,  and  the  said  Sallie  C.  Repass,  as  ad- 
ministratrix, thereupon,  in  lieu  of  issuing  and  enforcing  execution  on 
the  judgment,  demanded  that  the  Maryland  Casualty  Company,  the 
surety  on  the  supersedeas  bond,  pay  the  judgment.  Thereupon  the 
Maryland  Casualty  Company,  as  surety  on  the  supersedeas  bond, 
tendered  to  Mrs.  Sallie  C.  Repass  the  amount  of  the  judgment,  in- 
terest, and  costs,  and  demanded  that  upon  the  payment  thereof 
the  said  Sallie  C.  Repass  as  administratrix  should  assign  the  judg- 
ment to  the  Maryland  Casualty  Company,  such  assignment  to  be  with- 
out recourse  upon  said  Sallie  C.  Repass;  but  she  refused  to  receive 
the  money  tendered  on  that  dondition,  although  the  amount  tendered 
was  in  full  of  everything  she  could  claim  under  the  judgment,  and 
refused  to  execute  an  assignment;  and  on  the  22d  of  March,  1917, 
the  said  Sallie  C.  Repass  filed  her  declaration  in  a  new  action  at 
law  in  the  District  Court  of  the  United  States  for  the  Western  EHs- 
trict  of  Virginia  against  both  the  Big  Vein  Pocahontas  Company  and 
the  Maryland  Casualty  Company,  asking  for  judgment  against  them 
upon  the  supersedeas  bond. 

To  this  declaration  the  Maryland  Casualty  Company  filed  two  spe- 
cial pleas.  In  the  one  plea  it  set  up  that  it  had  requested  the  plain- 
tiff Sallie  C.  Repass,  administratrix,  to  issue  her  execution  and  levy 
the  same  on  the  property  of  the  defendant  the  Big  Vein  Pocahontas 
Company,  but  that  Sallie  C.  Repass  had  refused  and  continuously 
refuses  to  do  so.  The  second  plea  was  to  the  eflFect  that  the  Mary- 
land Casualty  Company  as  surety  on  the  supersedeas  bond  had  there- 
tofore tendered  to  Sallie  C.  Repass,  administratrix,  the  amount  of 
the  judgment,  interest,  and  costs,  on  condition  that  the  judgment 
aforesaid  and  the  lien  thereof  and  all  right  of  action  thereunder  by 
suit,  execution,  or  otherwise  be  assigned  to  the  Maryland  Casualty 
Company  without  recourse  against  the  said  Sallie  C.  Repass,  but  that 
ihe  said  Sallie  C.  Repass  had  refused  to  make  the  assignment.  On 
the  20th  day  of  November,  1917,  the  cause  having  come  on  to  be 
heard  upon  the  declaration  and  these  two  pleas,  the  court  below 
struck  the  pleas  from  the  file,  and  adjudged  that  the  plaintiff  recov- 
er of  the  defendants  jointly  and  severally  the  amount  due  under  the 
supersedeas  bond.  In  the  meantime,  viz.  on  the  28th  of  June,  1917, 
the  appellant,  the  Maryland  Casualty  Company,  filed  its  proceeding 
in  equity  against  the  said  Sallie  C.  Repass,  administratrix,  to  enjoin 
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and  stay  thie  proceedings  in  the  action  instituted  by  her  upon  the  su- 
persedeas bond,  on  the  ground  that  the  Maryland  Casualty  Company 
was  entitled  as  surety  under  the  supersedeas  bond  if  it  paid  the  judg- 
ment in  full  to  have  the  benefit  by  way  of  assignment  of  the  origiiuil 
judgment  against  the  Big  Vein  Pocahontas  Company,  which  had 
been  recovered  by  Sallie  C.  Repass,  as  administratrix,  and  to  secure 
the  payment  of  which  the  supersedeas  bond  was  given,  on  which 
bond  the  Maryland  Casualty  Company  was  only  a  surety;  that  it 
was  entitled  to  have  this  assignment,  and  that  tiie  court  should  de- 
cree that  Mrs.  Repass  should  receive  the  amount  she  was  entitled 
to  under  the  judgment,  and  execute  and  deliver  to  the  Maryland 
Casualty  Company  an  assignment  of  the  judgment,  and  that  any 
further  proceeding  in  the  action  at  law  under  the  supersedeas  bond 
should  be  enjoined. 

When  this  bill  was  filed,  an  order  was  made  in  the  court  below 
on  the  same  day  restraining  the  law  action  until  the  further  order 
of  the  court.  C5n  the  19th  of  September,  1917,  after  a  hearing,  the 
District  Court  ordered  that  the  bill  of  complaint  be  amended  by  mak- 
ing the  Big  Vein  Pocahontas  Company  a  party  defendant,  and  the 
said  bill  was  so  amended,  and  the  answer  of  Sallie  C.  Repass  filed 
to  the  amended  bill.  Sallie  C.  Repass  in  her  answer  practically  ad- 
mits the  facts  stated  in  the  bill,  but  alleges  that  she  was  informed 
that  there  was  a  contract  of  indemnity  or  insurance  which  existed 
and  was  in  force  between  the  Maryland  Casualty  Company  and  the 
Big  Vein  Pocahontas  Company,  by  which  the  Maryland  Casualty 
Company  undertook  to  protect  and  insure  the  Big  Vein  Pocahontas 
Company  against  liability  in  actions  against  it  seeking  to  recover 
damages  for  the  injury  or  death  of  its  employes,  which  was  the  cause 
of  action  sued  on,  and  upon  which  the  original  judgment  against  the 
Big  Vein  Pocahontas  Company  was  recovered;  that  there  was  a 
controversy  existing  between  the  Big  Vein  Pocahontas  Company 
and  the  Maryland  Casualty  Company,  in  which  the  Big  Vein  Poca- 
hontas Company  contended  that  the  Mar)rland  Casualty  Company 
.was  liable  by  virtue  of  the  contract  of  indemnity  between  them 
for  the  payment  of  the  whole  of  the  judgment,  and  that  those  par- 
ties intended  to  litigate  that  matter  between  them,  and  that  the  plain- 
tiff was  advised  that  it  was  not  proper  for  her  to  intervene  in  that 
controversy  by  giving  an  assigiunent  of  the  judgment  to  one  of  the 
parties  whereby  it  might  obtain  a  supposed  advantage  over  the  other. 
The  Big  Vein  Pocahontas  Company  was  duly  served,  and  thereup- 
on made  a  motion  to  dismiss  the  bill  of  complaint  upon  the  ground 
that  it  appeared  upon  the  face  of  it  that  the  District  Court  for  the 
Western  District  of  Virginia  was  without  jurisdiction  to  hear  and 
determine  the  matters  therein  set  forth,  because  the  proceeding  was 
not  brought  in  the  district  of  the  residence  of  either  the  plaintiff 
or  defendant,  and  next  that  it  appeared  upon  the  face  of  the  bill  that 
the  Maryland  Casualty  Company  was  primarily  bound  or  obligated 
to  pay  a  portion  of  the  judgment. 

At  the  same  time  the  defendant  Sallie  C.  Repass,  administratrix, 
also  made  a  motion  to  dismiss  the  bill  of  complaint,  and  upon  hear- 
ing both  motions  die  District  Court  on  the  20th  of  November,  1917, 
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made  a  decree  dismissing  the  complainant's  bill  as  amended  as  against 
Sallie  C.  Repass,  administratrix.  The  decree  provided,  second,  that 
said  bill  having  been  dismissed  as  to  Sallie  C.  Repass,  it  should  also 
be  dismissed  as  to  the  Big  Vein  Pocahontas  Company,  solely  on  the 
ground  that,  Sallie  C.  Repass  having  been  dismissed,  that  left  the 
proceeding  in  equity  existing  only  as  between  the  Maryland  Casual- 
ty Ccmipany,  a  citizen  of  Maryland,  and  the  Big  Vein  Pocahontas 
Company,  a  citizen  of  West  Virginia,  and  the  district  in  which  the 
bill  was  filed  being  the  residence  neitiier  of  the  complainant  nor  of 
the  defendant,  as  the  proceeding  then  existed,  the  bill  should  be  dis- 
missed for  want  of  jurisdiction.  From  this  decree  of  the  District 
Court  this  appeal  has  been  taken. 

[1]  The  general  rule  of  law  is  that  the  surety  upon  payment  of 
the  debt  is  entitled  to  all  the  collaterals,  securities,  and  other  protec- 
tion held  by  the  principal  creditor  to  whom  the  debt  is  paid,  ema- 
nating from  the  principal  debtor  for  whom  the  debt  is  paid.  In 
this  case  the  debt  is  really-  the  original  judgment  recovered  in  the 
action  at  law  by  Sallie  C.  Repass,  administratrix,  against  the  Big 
Vein  Pocahontas  Company  in  March,  1916.  These  two  were  the 
only  parties  to  that  action  at  law.  The  Maryland  Casualty  Company 
was  not  a  parbr  to  it  Nor  was  it  bound  as  a  party  by  the  judgment 
recovered  in  that  action.  After  this  judgment  had  been  recovered 
the  Big  Vein  Pocahontas  Company  took  out  a  writ  of  error  from 
this  court,  and  for  the  purposes  of  that  writ  of  error  it  filed  a  su- 
persedeas hoad  upon  which  the  Maryland  Casualty  Company  was 
the  surety.  There  can  be  no  doubt  that  the  Maryland  Casualty 
Company  on  that  bond  was  merely*  the  surety;  it  was  not  a  party 
to  the  action  at  law;  no  judgment  had  been  recovered  against  it; 
the  rule  and  practice  of  law  requires  that  a  supersedeas  bond  should 
be  given  with  stdficient  surety,  and  the  bond  in  this  case  for  a  super- 
sedeas was  given  by  the  Big  Vein  Pocahontas  Company  as  the  prin- 
cipal, with  the  Maryland  Casualty  Company,  as  surety.  When  this 
judgment  was  finally  affirmed,  and  the  mandate  from  this  court  was 
sent  to  the  District  Court,  it  became  absolute.  It  is  alleged  in  the 
amended  bill  of  cc»nplaint  herein  that  the  Big  Vein  Pocahontas  Com- 
pany is  solvent,  and  had,  within  the  jurisdiction  of  the  District  Court 
for  the  Western  District  of  Virginia,  ample  property  both  real  and 
personal  for  the  payment  of  the  Judgment,  which  property  was  sus- 
ceptible of  levy  and  execution.  This  allegation  is  in  no  way  contro- 
verted upon  the  face  of  the  pleadings  as  heard  by  the  District  Judge 
below,  and  as  they  appear  in  this  court,  and  must  be  taken  to  be  ad- 
mitted. It  would  seem,  therefore,  that  the  natural  and  ordinary 
and  quickest  method  of  proceeding  would  have  been  for  the  appel- 
lee Sallie  C.  Repass,  to  have  issued  execution  upon  the  final  judg- 
ment against  the  Big  Vein  Pocahontas  Company  she  held  as  made  , 
absolute  by  the  decree  and  mandate  of  this  court,  and  collected  the 
money  to  which  she  was  entitled  thereunder,  by  the  enforcement  of 
this  execution  on  the  property  of  the  Big  Vein  Pocahontas  Com- 
pany.   It  is  rather  difficult  to  understand  why  this  was  not  done. 

It  is  contended  by  the  counsel  for  the  appellee,  Mrs.  Repass,  that 
she  bad  her  option  to  issue  execution  against  the  principal  judgment 
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debtor,  or  enforce  her  supersedeas  bond,  and  that  being  informed 
that  the  principal  judgment  debtor  would  object  to  the  enforcement 
of  the  execution  and  resist  it,  and  from  fear  of  any  litigation  that 
would  result  therefrom,  he  preferred  for  his  client  to  bv*.gin  an  en- 
tirely new  action  at  law  upon  the  supersedeas  bond  to  recover  judg- 
ment against  both  the  Big  Vein  Pocahontas  Company,  and  the  Mary- 
land Casualty  Company.  He  already  had  judgment  against  the  Big 
Vein  Pocahontas  Company,  and  therefore  no  action  on  the  supersede- 
as bond  would  as  against  that  company  by  any  judgment  he  could  re- 
cover, improve  the  position  of  Mrs.  Repass.  The  only  object  of  that 
proceeding  could  have  been  to  obtain  judgment  against  the  Maryland 
Casualty  Company  in  addition  to  the  judgment  he  already  possessed 
against  the  Big  Vein  Pocahontas  Company.  Inasmuch  as  it  is  admitted 
tluit  the  Big  Vein  Pocahontas  Company  was  quite  able  to  respond  to  the 
execution  if  levied  at  once,  this  new  action  at  law  would  seem  to  be  a 
very  circuitous  method  taken  for  the  purpose  of  collecting  the  amount 
due  on  the  original  judgment.  However-  that  may  be,  die  Maryland 
Casualty  Company  thereupon  tendered  the  entire  amount  due  under 
the  original  judgement,  and  simply  asked  that  an  assignment  of  that 
judgment  be  made  to  it  Under  the  general  rule  of  law  upon  the 
payment  of  the  original  judgment  the  Maryland  Casualty  Company 
as  surety  would  have  been  entitled  to  be  subrogated  in  equity  to  the 
position  of  Mrs.  Repass  as  the  judgment  creditor  under  the  orig-- 
mal  judgment.  Mrs.  Repass  alleges  that  the  asking  of  the  assign- 
ment was  an  unnecessary  and  useless  condition  because  if  the  Mar>'- 
land  Casualty  Company  was  really  a  surety  (which  she  intimates 
was  not  the  case),  then  by  payment  alone  without  any  written  as- 
signment that  company  would  become  in  equity  entitled  by  way  of 
subrogation  to  the  benefit  of  the  judgment.  So  far  as  Mrs.  Re- 
pass was  concerned  the  Maryland  Casualty  Company  held  no  rela- 
tion to  her,  except  that  of  surety  on  the  supersedeas  bond.  Her  very 
action  at  law  against  it  is  predicated  on  its  liability  under  that  bond, 
and  any  supposed  equities  between  the  Maryland  Casualty  Company 
and  the  Big  Vein  Pocahontas  Company  upon  a  wholly  different  in- 
strument with  which  she  had  nothing  to  do  were  no  concern  of  hers. 
The  Maryland  Casualty  Company,  however,  sets  up  as  special 
reasons  why  it  needed  a  legal  assignment  that  the  judgment  could 
only  have  the  force  of  a  lien  if  it  was  properly  transcripted  and 
entered  in  the  county  in  which  the  property  of  the  Big  Vein  Poca- 
hontas Company  was  situate,  and  furthermore  that,  unless  execution 
was  issued  under  the  law  of  Virginia  within  a  limited  time,  no  such 
lien  could  be  procured;  that  in  order  that  the  Maryland  Casualty 
Company  should  retain  to  itself  the  benefit  of  the  lien  to  which  this 
judgment  was  entitled,  and  the  power  of  issuing  execution  there- 
under, it  was  necessary  to  have  some  legal  right  to  transcript  and 
record  the  judgment,  and  issue  execution  and  obtain  a  lien,  which 
could  not  be  obtained  within  the  time  that  would  be  required  upon  a 
bill  filed  in  equity  to  compel  assignment  or  obtain  consequent  sub- 
rogation. The  assignment  asked  of  Mrs.  Repass  was  an  assignment 
which  would  leave  the  assignee  without  any  right  to  recourse  up- 
on Mrs.  Repass,  and  which  in  effect  could  only  pass  to  the  assignee 


Digitized  by 


Google 


MABTLAND  CASUALTY  CO.  T.  BEFASS  333 

the  Maryland  Casualty  Company,  such  rights  as  Mrs.  Repass  held 
imder  the  judgment,  and  only  such  rights  as  the  Marjrland^  Casual- 
ty Compairv  would  have  the  power  to  enforce  as  against  its  prin- 
cipal, the  Big  Vein  Pocahontas  Company.  If  the  assignment  were 
made  and  the  Maryland  Casualty  Company  undertook  to  enforce 
the  execution,  it  would  be  quite  competent  for  the  Big  Vein  Poca- 
hontas Company  to  file  a  proceeding  in,  equity  setting  up  any  eq- 
uitable grounds  as  it  might  possess,  which  should  operate  to  prevent 
an  enforcement  of  this  judgment  against  it  as  in  favor  of  the  Mary- 
land Casualty  Company,  and  upon  such  equitable  grounds  being 
drawn  to  the  attention  of  the  court  of  equity  it  could  stay  the  en- 
forcement of  the  judgment  in  the  hands  of  the  Maryland  Casualty 
Company  until  the  equitable  controversy  existing  between  the  Mary- 
land Casualty  Company  and  the  Big  Vein  Poc^ontas  Company  was 
settled,  retaining,  however,  to  the  Maryland  Casualty  Company, 
until  it  was  setSed,  all  the  rights  and  liens  to  which  it  would  be 
entitled  as  the  holder  of  the  judgment  paid  by  it,  if  the  decree  in 
the  equity  cause,  if  brought  by  the  Big  Vein  Pocahontas  Company, 
should  be  that  the  Maryland  Casualty  Company  was  entitled  to  re- 
tain and  enforce  the  judgment. 

With  this  equitable  controversy  between  these  two  Mrs.  Repass 
had  nothing  to  do;  she  avers  that  she  is  not  willing  to  volunteer  or 
take  any  part  or  be  connected  with  the  controversies  between  these 
parties,  and  yet  her  very  action  and  the  allegations  contained  both 
in  her  declaration  in  the  law  case  and  her  answer  in  the  equity  case 
are-  in  result  equivalent  to  an  active  participation  in  the  matter  on 
behalf  of  the  Big  Vein  Pocahontas  Company.  Admittedly  the  orig- 
inal liability  was  that  of  the  Big  Vein  Pocahontas  Company,  so  far 
as  Mrs.  Repass  was  concerned.  She  sued  for  damages  for  the  death 
of  the  deceased,  Charles  M.  Repass,  caused  by  the  negUgence  of 
the  Big  Vein  Pocahontas  Company,  and  to  that  company,  and  to 
that  company  alone,  until  the  giving  of  the  supersedeas  bond,  she 
looked  for  payment.  It  is  difficult  to  see  how  she  could  have  failed 
to  avail  herself  of  her  immediate,  prompt,  and  ready  remedy,  by 
enforcing  her  execution  to  collect  the  amount  due  on  her  judgment, 
unless  it  was  that  she  desired  to  force  payment  out  of  the  Maryland 
Casualty  Company,  to  the  ignoring  of  the  principal  judgment  debt- 
or, the  Big  Vein  Pocahontas  Company. 

[2]  The  right  of  the  surety  on  a  supersedeas  bond,  when  he  has 
paid  that  bond,  to  be  remitted  by  subrogation  to  the  benefit  of  the 
judgment  for  the  payment  of  which  the  bond  was  given,  cannot  or- 
dinarily be  questioned.  There  appears  no  circumstance  in  this  cause 
at  this  time  why  any  different  rule  should  be  applied  in  this  case. 
The  request  of  the  Maryland  Casualty  Company  for  an  assignment 
of  the  character  requested  was  under  the  circumstances  of  this  case 
entirely  reasonable,  and  should  have  been  granted.  What  rights  there- 
by accrued,  or  would  accrue,  to  the  Maryland  Casualty  Company, 
and  what  rights  of  enforcement  it  thereby  acquired,  so  far  as  it 
.  was  concerned,  against  the  Big  Vein  Pocahontas  Company,  is  a 
questicMi  or  controversy  solely  between  those  parties  to  be  adjudi- 
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cated  upon  proper  proceedings  when  the  Maryland  Casualty  Com- 
pany threatens  or  attempts  to  enforce  that  judgment. 

[3]  In  the  opinion  of  this  court,  the  court  below  was  in  error  in 
dismissing  the  bill  of  complaint,  and  was  in  error  in  requiring  the 
complainant  to  amend  its  bill  to  make  the  Big  Vein  Pocahontas  Com- 
pany a  party  defendant.  It  should  upon  the  bill  of  complaint,  as 
between  Mrs.  Sallie  C.  Repass  and  the  Maryland  Casualty  Company, 
have  decreed  that  upon  the  payment  by  the  Maryland  Casualty  Com- 
pany, within  a  time  to  be  limited  in  the  decree  of  the  District  Court, 
into  the  court  of  the  full  amount  of  principal,  interest,  and  costs  ac- 
crued to  date,  that  the  defendant  Sallie  C.  Repass,  administratrix, 
should  execute  and  file  with  the  court  an  assignment  in  due  form  (but 
without  recourse  upon  her)  of  all  her  right,  title,  and  interest  what- 
soever in  and  to  the  original  judgment  recovered  by  her  against  the 
Big  Vein  Pocahontas  Company,  with  the  lien  thereof,  and  all  rights 
of  enforcement  thereof  which  she  possessed,  and  that  upon  the  filing 
of  the  same  the  amount  paid  by  the  Casualty  Company  should  be  there- 
upon paid  over  to  her,  and  the  assignment  should  be  delivered  to  the 
Maryland  Casualty  Company,  and  that  the  order  requiring  the  Big 
Vein  Pocahontas  Company  to  be  made  a  party  to  those  proceedings 
should  be  vacated,  and  that  upon  the  payment  in  full  of  the  said  judg- 
ment an  injunction  should  be  issued  perpetually  enjoining  the  further 
prosecution  of  the  action  at  law  against  the  Big  Vein  Pocahontas 
Company  and  the  Maryland  Casualty  Company,  and  enjcnning  the 
enforcement  of  any  judgment  entered  therein. 

The  decree  below  is  accordingly  reversed  in  cause  No.  1610,  and 
the  cause  remanded  to  the  District  Court,  to  proceed  in  accordance 
with  the  principles  of  this  opinion. 

In  cause  No.  1611  the  judgment  entered  up  against  the  Maryland 
Casualty  Company  and  the  Big  Vein  Pocahontas  Company  is  also  re- 
versed, as  having  been  ordered  when  the  action  should  have  been 
stayed  to  await  the  decree  in  the  equity  cause  under  the  principles 
herein  announced,  with  direction  that  the  action  be  stayed  tmtU  the 
Anal  action  of  the  court  in  the  equity  cause. 

Reversed. 


HBALBY  T.   MORAN  TOWING  ft  TRANSPORTATION  CO. 

Appeal  of  ORANFORD   CO. 

(CHiGolt  Court  of  Appeals,  Second  Circuit    May  24,  191&) 

No.  228. 

1.  ShIPPINO  (^=^52 — iNJtJBY  TO   SCOWS — IiIABIUTZ  OF  Cha&tebeb. 

A  subcharterer  of  two  dumper  scows,  to  be  used  In  moving  excavated 
material,  under  a  contract  requiring  It  to  fumlBh  sufficient  depth  of  water 
at  all  times  at  the  loading  place,  and  to  be  responsible  for  injuries  caused 
by  negligence  of  its  employes,  held  primarily  liable  for  injury  to  the 
boats  by  grounding  and  by  heavy  boulders  dropped  into  them  without 
the  customary  precautions. 

4=3FoT  oUier  cases  aee  umi*  topic  A  KEY-NUMBER  In  aU  Ke7-Niunbered  Olststs  *  Indexes 
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2.  WoBos  AifD  Phbases — "Duicpma  Boabd." 

A  "duxnplng  board"  consists  of  an  elevated  stmcture  of  timber,  which 
in  part  overiiangs  the  water,  to  enable  a  Boow  to  go  nnder  It  for  the 
poipose  of  taking  on  a  load. 

3.  W1[)RD3    AWD    PEBASES "TlPPI.E.'* 

That  portion  of  a  dumping  board,  which  Is  hinged  so  that  It  may  be 
tipped  up  after  material  is  deposited  on  it  from  an  inclined  plane  or 
slide  over,  and  from  which  the  material  is  d^iKNslted  by  gravity  in  the 
800W,  constitutes  a  "tipple." 

[Ed.  Kote. — ^Fw  other  deflnltlona,  see  Words  and  Ptirases,  First  and 
Second  Series,  llwle.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  Yoric. 

Suit  in  admiralty  by  Harriett  A.  Healey  against  the  Moran  Towing 
&  Transportation  Company  and  the  Cranford  Company,  impleaded. 
Decree  for  Ubelant,  and  the  Cranford  Company  appeals.     Affirmed. 

For  opinion  below,  see  The  Olympia,  243  Fea.  236. 

This  canse  comes  here  upon  am>eal  from  a  final  decree  entered  in  the 
United  States  IMstrict  Court  for  the  Eastern  District  of  New  Toiic  on  June 
1, 1917.  The  Ubelant)  is  the  owner  of  the  scow  and  dumper  Olympia,  a  vessel 
without  motive  power,  built  and  used  for  the  carriage  of  cargoes  through 
the  waters  of  the  harbor  of  New  York  and  waters  tribatary  ttwreto.  The 
Moran  Towing  dc  Transportation  Company  is  a  corporation  created  and 
existing  under  the  laws  of  the  state  of  New  York. 

The  libel  states  two  causes  of  actloh.  For  a  first  cause  of  action  the  libel 
alleges  that  the  Olympia  was  delivered  under  a  charter  to  the  respondent  on 
September  3,  1914,  at  New  York  City,  in  a  sound  and  seaworthy  oondltioo. 
Th&t  while  the  said  scow  was  in  the  excluBive  possession  of  the  respondent 
under  the  charter,  and  was  being  nsed  by  it,  she  was  injured  on  September 

4.  1914,  by  an  accident  while  taking  on  a  cargo  of  material  for  respondent 
at  tbe  do<A  of  the  Cranford  Company,  in  the  borough  of  Brooklyn,  New 
ToriL  Oty,  and  was  returned  to  libelant  in  such  injured  condition  to  the  dam- 
age of  tlie  libelant  in  the  stmi  of  $94.  It  is  then  alleged  that  after  being  re- 
paired by  libelant  she  went  again  Into  the  possession  of  respondent  under  the 
charter,  and  while  In  resp<»idenfs  ezdusive  possession  and  while  being 
w^  by  respondeot,  was  again  injured  and  damaged  by  an  acddent  while 
taking  oa  another  cargo  of  material  for  respondent  at  the  Cranford  Com- 
pany's dock  aforesaid,  in  the  borough  of  Brooklyn,  and  was  again  returned 
to  respondent  in  8u<^  Injured  condition  to  the  damage  of  libelant  in  the 
amoimt  of  $433.50.  It  is  then  alleged  that  after  the  Olympia  was  again 
repaired  she  went  once  more  into  the  possessicm  of  the  respondent  under  the 
charter,  and  wtiile  in  the  exclusive  possession  of  the  respondent  on  Septem- 
tier  22,  1914,  she  was  again  damaged  by  an  accident  while  taking  on  another 
cargo  of  material  for  respondent  at  the  Cranford  dock  in  the  borough  of 
Brooklyn,  and  was  again  returned  to  the  Ubelant  in  an  injured  condition  to 
Ute  libelant's  damage  in  the  sum  of  $104.  It  is  alleged  that  the  aforesaid 
damages  were  not  due  to  the  fault  or  negligence  of  the  libelant,  but  were 
solely  caused  by  respondent    And  damages  are  asked  in  the  sum  of  $631.50. 

For  a  second  cause  of  acti(xi  the  libel  alleges  that  the  Ubelant  was  the 
owuear  of  the  scow  or  dumper  Atlanta,  a  vessel  without  motive  power,  and 
used  for  the  carriage  of  cargoes  through  the  waters  of  the  harbor  of  New 
York  and  its  tributaries  and  that  on  July  29,  1914,  the  scow  was  deUvered  by 
libdant  to  reqmndent  under  a  charter  and  in  a  sound  and  seaworthy  con- 
ditl<»,  and  that  the  soow  while  in  respondent's  exclusive  possession  and 
being  nsed  by  it,  was  injured  while  taking  on  a  cargo  of  material  at  the 
CtanfoTcL  dock  in  the  borough  of  Brooklyn,  it  is  thou  alleged  that  while  In 
this  injured  condltlcm  the  vessel  was  returned  to  Ubelant  and  was  repaired,  the 
amount  of  the  damages  amounting  to  the  sum  of  $111.1L    It  is  then  alleged 
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that  tbe  damage  aforesaid  were  not  dne  to  the  fault  or  negligence  of  libelant, 
but  were  solely  caused  by  the  respondent.  A  decree  under  tbese  two  causes 
of  action  waa  asked  in  the  sum  of  $742.61. 

The  respondent  filed  its  answer  in  which  is  stated  that  It  had  chartered 
the  scow  Olympla  and  the  scow  Atlanta  to  the  Cranford  Company,  and  that 
If  either  scow  sustained  any  damage  it  was  while  they  were  in  tbe  service  of 
the  Cranford  Company,  and  not  through  any  fault  of  tbe  respondent,  its 
agents  or  employ^,  but  through  the  omission  and  carelessness  of  tbe  master 
in  charge  of  the  respective  scows,  tbe  employe  of  the  libelant,  or  through  tlie 
carelessness  of  the  Cranford  Company  and  its  employ fis.  Tbe  Cranford  C<Mn- 
pany  was  brought  in  by  petition  of  respondent  under  tbe  fifty-ninth  rule  in 
admiralty  (29  Sup.  Ot.  xlvl).  Tbe  District  Judge  found  tbe  Cranford  Com- 
pany primarily  liable.  The  damages  were  fixed  by  consent  at  $683.50,  wbldi. 
with  tbe  interest  and  costs,  made  a  total  of  $86&50,  and  a  decree  was  entered 
for  that  amount  against  the  Cranford  Company,  and  in  case  libelant  should 
be  unable  to  collect  that  sum  from  it  then  that  libelant  should  have  execution 
against  tbe  respondent.  On  this  appeal  tbe  amount  of  tbe  damages  Is  not 
disputed,  but  tbe  Cranford  Company  disputes  liability. 

Grout  &  McKinney,  of  New  York  City  (Edward  M.  Grout  and 
James  F.  McKinney,  both  of  New  York  C5ity,  of  counsel),  for  appel- 
lant. 

Alexander  &  Ash,  of  New  York  City  (Mark  Ash  and  Edward  Ash» 
both  of  New  York  City,  of  counsel),  for  appellee  Healey. 

Macklin,  Brown  &  Purdy,  of  New  York  City  (William  F.  Purdy^ 
of  New  York  City,  of  counsel),  for  appellee  Moran  Towing  &  Trans- 
portation Co. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARNEI> 
HAND,  District  Judge. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  It 
appears  that  the  Cranford  Company  had  a  contract  for  the  construe^ 
tion  of  a  certain  portion  of  a  Rapid  Transit  subway  in  the  borough  of 
Brooklyn.  It  also  appears  that  the  Cranford  Company  then  entered 
into  a  contract  with  the  Moran  Towing  &  Transportation  Company, 
which  contract  is  in  writing  and  under  seal,  for  the  delivery  of  its  ex- 
cavated material  at  its  Gowanus  Canal  dumping  board  to  scows  or 
dumpers  of  the  latter.  The  agreement  recites  the  subway  contract  and 
.  stipulates  that  in  the  subway  work  "it  will  be  necessary  to  dist>ose  of . 
excavated  material  which  will  be  composed  of  earth,  sand,  gravel  and 
boulders."  It  declares  that  "the  expression  'material'  used  in  the  con- 
tract shall  be  construed  to  include  earth,  sand,  gravel,  and  such  bould- 
ers as  will  not  exceed  what  is  commonly  known  as  two-man  stone  size, 
and  other  unobjectionable  material  which  may  be  taken  in  by  the 
Cranford  Company."  It  states  that  the  Cranford  Company  has  ar- 
ranged "to  transport  its  excavated  material  to  its  dock  on  the  Go- 
wanus Canal  *  *  *  so  that  the  earth  may  be  dumped  from  the 
dumping  board  there  installed  into  scows."  It  also  states  that  the 
Moran  Company  proposes  to  supply  dumpers  and  scows  "to  receive 
such  material  at  said  dock"  and  "dispose  of  said  earth,  sand,  gravel, 
and  boulders."  And  it  further  states  that  the  Cranford  Company 
agrees  to  provide  a  floating  depth  of  water  at  all  stages  of  the  tide, 
to  keep  the  entrance  to  the  dumping  board  free  from  obstructions,  "use 
due  oire  in  boarding  all  boats,  and  be  responsible  for  all  damages 
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caused  by  the  carelessness  or  negligence  of  its  employes."  It  agrees 
that  the  Cranford  Company  will  provide  berth  at  its  docks  for  the  load- 
ing of  above-mentioned  boats,  where  there  will  be  sufficient  water  to 
float  scows  and  dumpers  at  all  stages  of  the  tide.  And  the  Cranford 
Comp>any  agreed  "to  have  the  entrance  to  dumping  board  free  from 
obstruction,  either  floating  or  otherwise,  so  that  ingress  and  egress 
may  be  readily  had  at  all  times." 

The  above  are  the  pertinent  provisions  of  the  agreement  between  the 
Moran  Company  and  the  Cranford  Company.  And  for  the  perform- 
ance of  this  contract  the  Moran  Company  chartered  from  libelant  the 
two  dumpers,  the  Olympia  and  the  Atlanta,  and  they  were  sent  to 
the  dumping  boards  to  be  loaded.  While  so  engaged  in  September, 
1914,  the  Olympia  was  damaged  on  two  occasions  by  reason  of  heavy 
stones  being  dropped  into  the  pockets  by  the  Cranford  Company  while 
loading  the  dumper,  and  on  one  occasion  by  reason  of  her  grounding 
at  the  dock  of  the  Cranford  Company  while  she  was  being  loaded. 
The  Atlanta  was  also  damaged  by  tiie  negligent  dropping  by  tiie  Cran- 
ford Cmnpany  of  a  heavy  stone  in  one  of  her  pockets.  The  damages 
complained  of  consisted  in  the  breaking  of  planks  in  the  bottoms  of 
the  pockets  by  the  dropping  of  the  heavy  stones,  together  with  certain 
damage  to  the  bottom  of  the  Olympia  by  her  grounding. 

The  libelant  contends  that  the  heavy  stones  which  caused  the  in- 
juries in  the  bottom  of  the  pockets  were  much  larger  than  two-man 
stones,  and  that  the  dropping  of  them  into  the  dumpers  without  the 
usual  precautions  being  taken  of  first  dumping  a  quantity  of  dirt  in 
the  dumpers  to  break  the  force  of  the  dropping,  as  is  alleged  to  be 
the  custom  when  heavy  stones  axe  dropped  into  a  dumper,  was  negli- 
gence. And  the  injury  to  the  Olympia  by  her  grounding  is  claimed 
to  be  a  violation  of  the  express  provision  of  the  contract  already  quot- 
ed which  made  it  the  duty  of  the  Cranford  Company  to  provide  a  berth 
where  there  would  be  sufficient  depth  of  water  "at  all  stages  of  the 
tide." 

[1-3]  A  dumping  board,  to  which  reference  has  been  made,  consists 
of  an  elevated  structure  of  timber,  which  in  part  overhangs  the  water 
to  enable  a  scow  to  go  under  it.  A  portion  of  the  board  (called  a  tip- 
ple) is  hinged  so  that  it  may  be  tipped  up  after  material  is  deposited 
on  it  from  an  inclined  plane  or  slide  over,  and  from  which  the  ma- 
terial is  deposited  by  gravity  in  the  scow.  Such  a  board  has  to  be 
constructed  a  sufficient  distance  above  the  water  that  at  high  tide  any 
style  of  scow  may  come  under  and  take  on  a  load.  The  customary 
height  of  the  board  at  high  tide  is  12  to  14  feet,  and  at  lower  water 
the  fall  from  the  board  to  the  bottom  of  the  gates  of  a  dumper  is 
approximately  19  feet.  The  chief  engineer  of  the  Cranford  Company 
testified  at  the  trial  that  a  100-pound  stone  {one  within  the  two-man 
Kmit  of  size)  falling  a  distance  of  16  feet  would  strike  with  an  impact 
velocity  of  3,200  foot  pounds,  which  means  that  the  force  is  sufficient 
to  raise  3,200  pounds  one  foot.  He  testified  that  a  stone  so  falling 
might  break  a  plank,  but  whether  it  would  or  not  would  depend  upon 
the  thickness  of  the  plank,  the  kind  of  wood  in  the  plank,  the  shape 
263  F.— 22 
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of  the  stone,  and  various  other  matters.  This  testimony  was  quite 
indefinite,  and  of  no  value  by  itself  in  helping  to  a  solution  of  the  case. 

The  contract  provided  for  boulders  which  were  not  to  exceed  "two- 
man  stone  size."  If  boulders  were  dumped  which  exceeded  that  size, 
and  damage  resulted,  the  Cranford  Company  was  clearly  responsible ; 
and,  if  stones  which  did  not  exceed  the  "two-man  stone  size"  were 
dropped,  it  was  the  duty  of  the  Cranford  Company  to  use  reasonable 
care  that  injury  might  not  result  therefrom.  There  is  testimony  in  the 
record,  apparently  from  a  disinterested  witness,  a  foreman  carpenter 
in  a  shipyard  who  signed  the  survey  on  the  Olympia,  that  he  saw  in 
the  Olympia  at  the  time  of  her  first  injury  a  stone  of  about  three  feet 
in  diameter  which  two  men  could  not  lift,  but  which  five  or  six  men 
might  "if  they  could  get  a  good  grip  on  it";  and  the  captain  of  the 
Olympia  testified  that  the  stone  weighed  600  or  700  pounds.  He  tes- 
tified respecting  the  second  injury  the  Olympia  received  that  the  stone 
weighed  about  400  or  500  pounds ;  and  the  captain  of  the  Atlanta  tes- 
tified that  the  stone  which  was  drop^d  into  her  pockets  was  -very 
large  and  weighed  about  a  ton.  We  loiow  of  no  reason  for  discredit- 
ing the  testimony  of  these  witnesses. 

But  if  we  assume  that  they  were  mistaken  it  would  not  relieve  the 
Cranford  Company  from  lialnlity.  The  president  of  the  Moran  Com- 
pany testified  that  the  custom  in  New  York  was  when  stones  were  to 
be  dvunped  to  "take  the  cars  that  we  are  sure  the  boulder  dirt  is  in, 
and  inaice  a  cushion  for  any  stones  that  we  have  to  dump."  They 
dumped  a  load  of  soft  dirt  into  the  pocket  to  form  a  blanket  which 
would  absorb  the  shock  of  the  falling  stones.  The  evidence  on  this 
point  is  very  clear  so  far  as  the  injury  to  the  Atlanta  is  concerned. 
The  captain  of  that  scow  was  asked  whether,  when  the  stone  came 
down  there  was  anything  in  the  pocket  of  the  scow,  any  dirt;  and 
he  replied  that  there  was  nothing  in  it.  Stones  large  enough  to  break 
the  planks  in  the  dimipers  should  not  have  been  dropped  without  tak- 
ing the  usual  precaution  of  first  dumping  a  covering  of  soft  dirt  into 
the  pocket.  It  is  true  that  it  does  not  affirmatively  appear  whether 
the  precaution  was  taken  in  the  case  of  the  Olympia;  but,  as  the  in- 
juries resulted  from  dropping  large  stones  into  her  pockets,  it  may 
not  be  unfair  to  presume  that  the  parties  in  charge  carried  on  their 
work  on  both  boats  in  the  same  way. 

The  fact  that,  after  the  Olympia  was  injured  the  first  time  by  the 
negligent  loading  of  the  Cranford  Company  and  repaired,  the  dumpers 
were  returned  to  the  latter,  is  said  to  constitute  an  insurmountable 
estoppel  as  against  the  Moran  Company,  and  it  is  claimed  that  "it 
assumed  the  risk  and  cannot  shift  it."  If  that  be  true,  then,  if  a 
person  traveling  on  a  railway  train  is  injured  by  the  negligence  of  its 
employes,  and  after  he  recovers  therefrom  again  travels  on  the  same 
railway,  he  assupies  the  risk  of  any  injury  arising  from  the  like  neg- 
ligence. Surely  such  an  argument  would  not  be  seriously  advanced 
by  any  one,  and  certainly  not  by  the  distinguished  counsel  who  made  it. 

In  the  argument  in  this  court  counsel  for  the  Cranford  Company 
contended  that  that  company  in  any  event  is  not  liable  for  an  item  of 
$433.50  for  the  expense  of  the  survey  of  September  14,  1914,  made 
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after  the  second  injury  to  the  Olympia  covering  the  damage  and  the 
demurrage  incident  thereto.  It  is  enough  to  say  that  under  the  as- 
signment of  error  no  mention  is  made  of  the  matter  now  objected  to. 
And. no  objection  was  raised  at  the  trial  in  the  court  below.  In  the 
opinion  of  the  District  Judge  he  says : 

"No  fault  was  alleged  In  the  method  of  making  the  repair,  and  it  is 
necessary  to  assume,  therefore,  that  the  removal  of  these  planks  and  their 
restoration  was  a  proper  item  in  rqmiring  the  damage  cansed  Iqr  leakage." 

It  seems  that  when  the  dry  dock  people  got  possession  of  the  boat 
th^  removed  three  planks  from  her  bottom  to  get  the  water  out  of 
her.  These  planks  the  Cranford  Company  claims  were  perfectly  good, 
and  they  say  that  the  vessel  was  then  n>und  to  be  so  out  of  repair 
from  causes  not  the  fault  of  the  Cranford  Company  that  12  planks 
were  put  in  her  and  other  general  repairs  were  made,  for  which  the 
Cranford  Company  cannot  properly  be  charged.  But  for  the  reason 
stated  we  are  not  at  liberty  to  consider  the  point.  This  court  is  com- 
pelled to  hold  that  the  evidence  shows  that  the  injury  to  the  Atlanta 
and  the  injuries  to  the  Oljrmpia  were  caused  by  the  negligence  of  the 
employes  of  the  Cranford  Company  in  dumping  the  boulders  into 
these  scows  without  due  care,  as  well  as  in  permitting  boulders  larger 
than  the  contract  permitted  to  be  dumped  at  all.  For  the  damages  so 
caused  the  Cranford  Company  must  respond  in  damages. 

As  to  the  injury  occasioned  to  the  bottom  of  the  Olympia  by  ground- 
ing Ae  case  is  equally  clear.  The  contract  expressly  made  it  me  duty 
of  the  Cranford  Company  to  berth  the  boat  at  a  dock  having  a  sufli- 
dent  depth  of  water  to  float  her  at  all  stages  of  the  tide.  The  cap- 
tain of  the  Olympia  testifies  that  while  she  was  being  loaded  he  no- 
ticed she  was  lying  with  the  bottom  touching  the  bed  of  the  water  and 
that  two  or  three  times  he  told  those  engaged  in  loading  the  boat  to 
stop  because  she  was  touching  bottom  and  they  continued  loading,  and 
then  they  sent  for  a  tug  to  pull  the  scow  out  and  that  the  scow  could 
not  "budge  at  all."  There  is  no  doubt  that,  when  these  boats  were 
chartered  to  the  Moran  Company,  they  were  in  a  seaworthy  condition, 
and  that  that  company  was  boimd  under  its  contract  to  return  them 
in  as  good  condition  as  it  received  them,  reasonable  wear  and  tear 
excepted.  It  did  not  do  so,  and  is  therefore  liable.  But  as  the  damage 
to  the  boats  was  occasioned  by  the  fault  of  the  Cranford  Company, 
which  has  been  brought  into  the  case  under  the  fifty-ninth  rule,  the 
latter  is  primarily  liable,  with  a  right  in  the  libelant  to  recover  from  the 
Moran  Company,  should  she  be  tmable  to  collect  the  amount  of  the 
decree  from  the  Cranford  Company. 

D^ree  affirmed. 
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MORSE  et  al.  v.  TIIXOTSON  &  WOLCOTT  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  10,  191&) 

No.  176. 

1.  Contracts  €=>23 — Meetino  of  Minds — ADDmoNAL  Aoseestbrt. 

Where  defendants  accepted  plaintiff's  proposal  to  buy  notes  of  a  cor- 
I>oration  to  be  organized  by  defendants,  the  notes  to  be  secured  by  a 
mortgage  on  ships,  plaintiff's  demand  for  an  abstract  of  title,  and  that 
the  deal  be  not  consummated  until  title  was  approved  by  its  attorneys,  did 
not  warrant  defendants  in  r^udiating  the  agreement  on  the  ground  that 
there  was  no  meeting  of  Qte  minds,  for  the  offer  was  impliedly  conditioned 
that  title  was  good. 

2.  Contracts  «=»28(3) — Acnow — ^Evidenob. 

In  an  action  for  profits  which  plaintiff  claimed  to  have  loet  because  of 
defendants'  breach  of  an  agreement  whereby  plaintiff  was  to  purchase 
notes  of  a  corporation  to  be  organized  by  defendants,  the  notes  to  be  se- 
cured by  a  mortgage  on  a  fleet  of  ships,  evidence  held  to  warrant  a  finuing 
that  a  binding  contract  had  been  entered  into. 

5.  CosPoBATioNs  ^=»30(fi) — ^Actions— GviDBKOB. 

In  an  action  for  breadi  of  an  agreement  whereby  plaintiff  was  to.pur^ 
chase  notes  of  a  corporation  to  be- organized  by  defendants,  the  notes  lo 
be  secured  by  mortgage  on  ships,  held,  that  defendants  could  not  escape 
liability  on  the  ground  the  contract  was  one  of  promoters,  which  defend- 
ants were  making  as  agents  for  a  corporation  then  in  existence,  whose 
name  was  not  disclosed. 
4.  Corporations  ®=3218 — Contbaots  bt  Stockholdkbs — ^Pebsons  Botmo. 

Where  persons  agree  that  a  corporation  shall  do  a  certain  thing,  which 
they  can  compel  it  to  do  because  of  their  ownership  of  a  majority  of  the 
stock,  the  corporation  is  not  bound  by  the  agreement;  but  such  persons 
blud  themselves  individually,  imless  the  agreement  q>ecifle8  to  the  con- 
trary. 

6.  Appeai.  and  Ebbob  4s>273(5) — ^Review — Suffioienot  of  Objectidrs  Be- 

low. 

A  general  exception  to  a  portion  of  the  court's  charge,  which  did  not 
specifically  point  out  the  error  relied  <m,  is  insufficient  to  warrant  an 
appellate  court  in  reviewing  the  same  on  error. 
6.  Contracts  <3=346(3) — AcnoNS — Defenses — Prj:ADiNO. 

Where  defendants  repudiated  a  contract  that  plaintiff  should  purchase 
notes  of  a  coiporatlon  they  were  to  organize,  the  notes  to  be  secured  by  a 
mortgage  on  ships,  and  impossibility  of  the  condition  as  to  insuring  the 
ships  was  not  pleaded  as  a  defense,  it  cannot  be  relied  upon. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  Yoric. 

Action  by  the  Tillotson  &  Wolcott  Company  against  Charles  W. 
Morse  and  another.  Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

The  plaintiffs  in  error,  defendants  below,  will  be  hereinafter  referred  to  as 
defendants,  and  the  defendant  in  error,  defendant  below,  will  be  referred  to 
as  plaintiff.  The  plaintiff  is  a  corporation  organized  under  the  .laws  of  the 
state  of  Ohio,  with  its  place  of  business  in  the  city  of  Cleveland.  Tha  defend- 
ants are  citizens  of  the  state  of  New  Tork  and  residents  of  die  Soutliem  dis- 
trict thereof. 

The  action  is  for  breach  of  contract.  The  complainant  alleges  that  the  plain- 
tiff agreed  to  purchase  notes  of  a  corporation  to  be  organized  by  defendants, 
which  notes  were  to  amount  to  $555,0S4,  for  the  price  of  $518,000,  and  it  al- 
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leges  that  the  defendants  undertook  tbat  the  transaction  should  he  carried  out 
by  the  corporation,  and  afterwards  repudiated  the  agreement. 

l%e  answer  Is  a  general  denial,  except  It  states  tbat  "there  were  negotiations 
between  the  plaintiff  and  the  defendants,  for  the  purpose  of  agreeing,  If 
possible,  ui>on  a  contract  under  which  the  plaintiff  was  to  make  a  loan  upon 
the  credit  of  some  or  all  of  the  ships  named  In  the  complaint ;  but  the  plain- 
tiff and  the  defendants  failed  to  agree  upon  the  temis  of  such  loan,  and  no 
contract  vras  entered  into  between  the  plaintiff  and  the  defendants  with 
respect  thereto." 

The  case  was  tried  before  Judge  Grubb  and  a  Jury,  and  a  rerdlct  was  re- 
turned for  the  plaintiff  in  the'  sum  of  $31,416,  with  Interest  at  6  per  cent  from 
March  16,  1916.  The  assignment  of  errors  covers  27  printed  pages.  The  com- 
plaint states  three  causes  of  action. 

The  first  cause  of  action  as  stated  In  the  complaint  is  that  in  the  months  of 
January  and  February,  1916,  the  defendants  negotiated  with  the  plaintiff  for 
a  loan  to  be  made  by  it  to  the  United  States  Steamship  Company,  or  another 
corporation  whldi  was  then  being  or  had  already  been  organized  by  the  de- 
fffliclauts  and  certain  associates  of  the  defendants,  for  the  purpose  of  owning 
the  steamships  Huron,  William  Castle  Rhodes,  St  Paul,  and  Minneapolis,  said 
loan  to  be  evidenced  by  notes  secured  by  mortgage  upon  said  vessels;  it  was 
thereupon  agreed  between  the  plaintiff  and  defendants  that  the  plaintiff  should 
purchase  notes  of  such  corporation  amounting  to  $280,000,  In  consideration  of 
a  loan  by  the  plaintiff  to  such  corporation  of  $266,000,  bearing  interest  at  6 
per  emt.  per  annum,  and  secured  by  blanket  i^ortgage  upon  said  four  vessels ; 
that  it  was  further  agreed  that  the  notes  should  mature  in  the  amount  and  at 
the  dates  ^tedfled ;  that  it  was  further  agreed  that  the  said  notes  should  be  ex- 
ecuted by  said  United  States  Steamship  Company,  or  other  corporation  organ- 
ized by  the  defendants  for  such  purpose,  and  that  a  blanket  mortgage  should 
be  executed  securing  same  by  such  corporatlmi  covering  all  of  said  vessels,  and 
that  there  should  be  proper  Insurance  covering  the  period  of  transit  to  the 
coast,  rebuilding  and  refitting  of  the  said  sblps  upon  arrival  at  the  coast,  and 
for  all  subsequent  operatlon.s ;   that  defendants  repudiated  their  agreement  on 
March  16,  1916,  and  plaintiff  has  been  prevented  by  the  defendants  from 
making  such  loan  to  the  said  United  States  Steamship  Company,  or  any  other 
company  owning  and  operating  said  steamships ;    that  the  plaintiff  has  been 
damaged  in  the  sum  of  $14,000,  being  the  profit  or  commission  that  would  have 
t>een  earned  by  it  upon  said  loan. 

The  second  cause  of  action  as  stated  in  the  complaint,  repeating  the  previous 
allegations,  alleges  that  during  the  pendency  of  the  negotiations  the  defend- 
ant applied  for  a  further  loan  to  be  made  oa  the  security  of  three  other  vessels, 
to  wit,  McCuUough,  Owego,  and  Chemung,  said  loan  to  be  evidenced  by  notes 
secured  by  mortgage  upon  said  vessels;  that  it  was  thereupon  agreed  be- 
tween the  plaintiff  and  defendants  that  the  plaintiff  should  purchase  notes 
of  such  corporation,  or  other  corporation  which  was  then  being  or  had  al- 
ready been  organisied  by  the  defendants  for  the  purpose  of  owning  the  said 
steenishlps,  amounting  to  $450,000,  in  consideration  of  a  loan  by  the  plaintiff 
to  such  corporation  of  $412,500,  bearing  interest  at  the  rate  of  6  per  cent  per 
annum  and  secured  by  blanket  mortgage  upon  said  three  vessels ;  tbat  it  was 
further  agreed  that  the  said  notes  Should  mature  in  the  amount  and  at  tlie 
dates  specified;  tbat  it  was  further  agreed  that  the  said  notes  should  be 
executed  by  said  United  States  Steamship  Company  or  another  corporation 
oi^anized  by  the  defendants  for  such  purpose,  and  that  a  blanket  mortgoge 
sbonld  be  executed  securing  same  by  svLcb  coi-poratlon  covering  all  of  said 
vessels,  and  that  there  should  be  prc^)er  insurance  covering  all  the  operations 
of  said  steamships;  that  in  the  course  of  the  negotiations  the  steamship 
Chemung  was  sold,  and,  with  the  consent  of  the  plaintiff,  the  stipulated  notes 
were  reduced  by  $175,000,  making  the  net  amount  of  the  notes  ?275,000,  and 
tlie  net  amount  of  the  loan  $252,084,  yielding  a  profit  or  commission  to  the 
plaintiff  of  $22,916;  that  oa  March  16,  1916,  the  defendants  repudiated  their 
agreement  and  refused  to  complete  the  transaction,  and  the  plaintiff  has  been 
damaged  in  the  sum  $22,916,  together  with  the  legal  services  and  expenses  in- 
curred in  tike  drafting  of  the  mortgage  of  $443,  making  a  total  of  $23,359. 
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The  tblrd  cause  of  action  na  stated  In  the  complaint,  repeating^  the  prerions 
allegations,  Is  that  In  the  months  of  January  and  February,  1916,  the  defend- 
ants negotiated  with  the  plaintiff  for  a  loan  to  be  made  by  It  to  the  United 
States  Steamship  Ckwnpnny,  or  another  corporation  which  was  then  being  or 
had  already  been  organized-  by  the  defendants  and  certain  associates  of  tlie 
defendants,  for  the  purpose  of  owning  the  steamships  Huron,  William  Castle 
Rhodes,  St  Paul,  Minneapolis,  McCnIlough,  Owego,  and  Cbemang,  said  loan 
to  be  evidenced  by  notes  secured  by  mortgage  upon  said  vessels.     It  was 
thereupon  agreed  between  the  plaintiff  and  defendants  that  the  plaintiff 
should  purchase  notes  of  such  corx)oration,  of  which  the  defendants  should 
procure  the  execution,  amounting  to  $730,000,  in  C0Dslderatl<m  of  the  loan  by 
the  plaintiff  to  such  corporation  of  $678,500,  bearing  interest  at  6  per  cent,  per 
annum,  and  secured  by  blanket  mortgage  upon  said  vessels;  that  it  was  fur- 
ther agreed  that  the  said  notes  should  mature  in  the  amount  and  at  tbe 
dates  specified.    It  was  further  agreed  that  the  said  notes  should  be  secnxed 
by  the  said  United  States  Steamship  Conq>any,  or  another  corporation  or* 
ganlz^d  by  the  defendants  for  such  purpose,  and  that  a  blanket  mortgage 
should  be  executed  covering  all  of  said  vessels  and  that  there  should  be 
proper  insurance  covering  tbe  period  of  transit  to  the  coast,  rebuilding  and 
refitting  upon  arrival  at  the  coast  of  sudh  ships  as  were  upon  the  Great  lAkes, 
and  proper  Insurance  for  all  o£  said  vessels  f6r  their  snibsequoit  oporatioas ; 
that  in  the  course  of  the  negotiations  the  steamship  Ohemung  was  sold,  and 
with  the  consent  of  the  plaintiff  the  amount  of  the  stipulated  notes  was  reduc- 
ed by  $175,000,  making  the  net  amount  of  said  notes  $566,000,  and  the  net 
amotmt  of  said  loan  $518,084 ;   that  the  plaintiff  has  been  damaged  in  tbe  sum 
of  $37,359,  being  the  amount  of  the  profit  and  commission  which  it  would  have 
earned  upon  said  loan  as  reduced,  as  aforesaid,  togethw  with  legal  servioes 
and  exiienses  Incurred  in  the  drafting  of  the  mortgage  of  $448. 

The  plaintiff  has  obtained  a  verdict  In  the  sum  of  $81,406,  with  Interest  at  6 
per  cent,  from  March  16,  1916,  and  Judgment  has  been  entered  In  the  sum 
of  $33,810.51. 

Beck,  Crawford  &  Harris,  of  New  York  City  (James  M.  Beck  and 
Joseph  W.  Goodwin,  both  of  New  York  City,  of  counsel),  for  plain- 
tiffs in  error. 

Everett,  Clarke  &  Benedict,  of  New  York  City  (A.  Leo  Everett, 
of  New  York  City,  of  counsel),  for  defendant  in  error. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
action  is  upon  a  contract  which,  if  made,  was  made  by  letters,  by 
telephone  communication,  and  by  conversations.  The  existence  of 
the  contract  was  denied  by  defendants,  who,  admitting  the  negotia- 
tions, claimed  that  they  never  reached  the  stage  where  both  parties 
agreed  to  the  substantial  terms,  and  the  question  whether  the  con- 
tract existed  was  therefore  submitted  to  the  jury  imder  appropriate 
instructions.  The  parties  began  their  negotiations  on  January  28, 
1916,  in  Cleveland,  Ohio,  and  on  that  day  a  letter  was  drawn  up 
and  signed  by  Mr.  Tillotson,  as  president  of  the  Tillotson  &  Wol- 
cott  Company,  the  plaintiff  herein.  The  last  paragraph  of  the  let- 
ter read: 

"An  acknowledgment  of  this  letter  will  be  considered  an  acc^>tance,  and 
we  will  then  proceed  to  have  the  appraisal  and  daaslfication  made." 

At  the  end  of  the  letter  there  is  indorsed  thereon  on  the  follow- 
ing day  the  words :    "Accepted  January  29th,  1916.    B.  G.  Higley" — 
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the  latter  being  one  of  the  defendants  herein.    The  important  por- 
tions of  the  letter  are  as  follows : 

"H^errlng  to  our  conversatloii  of  thlB  afternoon,  we  understand  that  you 
and  yonr  associates  have  recently  purchased  four  steamers,  formerly  owned  by 
the  Mntnal  Transportation  Company,  for  the  sum  of  $560,000,  the  steamers 
being  the  Huron,  the  William  Castle  Rhodes,  the  St.  Paul,  and  the  Minneapo- 
lis, and  that  you  propose  to  make  such  changes  as  are  necessary  to  fit  them 
for  the  ocean  trada  •  •  ♦  We  further  understand  that  these  boats  are 
to  be  placed  under  a  new  corporation  and  that  you  desire  to  borrow  50  per 
cent,  of  their  sound  value  as  determined  by  appraisers  of  our  selection  and 
meettns  with  your  approval,  and  for  this  purpose  we  will  want  Mr.  Horatio 
N.  Heniman  of  this  city,  or  some  representative  of  the  American  Ship  Build- 
ing Company. 

"We  are  ^vllllng  to  make  you  a  one  year  loan,  to  be  dated  February  1, 1916, 
payable  with  Interest  at  the  rate  of  6  per  cent  per  annum  payable  semi- 
annually, at  the  Guardian  Savings  &  Trust  Company,  Cleveland,  trustee,  and 
to  pay  you  ntnety-five  and  accrued  therefor — subject  to  the  following  condi- 
tions: (1)  The  mortgage  Is  to  be  the  usual  marine  form,  and  Is  to  provide 
that  full  fire  and  marine  and  P.  &  I.  Insurance  be  carried.  (2)  The  vessels 
are  to  receive  Uoyd's  classification  before  the  loan  is  made.  ^)  All  excess 
earnings,  pending  the  payment  of  the  loan,  are  to  be  deposited  with  the 
trustee.  In  order  to  save  you  interest,  we  are  wllUng  to  have  the  mortgage 
provide  that  all  or  any  part  of  the  bonds  may  be  called  at  101  at  any  time 
after  three  months  by  giving  thirty  days'  notice.  (4)  All  proceedings  incident 
to  the  issuance  of  the  mortgage  are  to  be  under  the  supervision  of  Messrs. 
Goulder,  White  &  Gray  at  Cleveland,  who  will  give  us  their  opinion. 

"We  understand  that  your  corporation  will  be  affiliated  with  or  a  part  of 
United  States  Steamship  Company,  recently  organized  under  the  laws  of 
the  state  of  Maine,  and  United  States  Steamship  Company,  organized  under 
the  laws  of  the  state  of  New  York.  It  is  mutually  agreed  that  we  shall  have 
the  right  to  name  a  Cleveland  director." 

A  few  days  after  this  letter  was  signed  Tillotson  learned  that 
Charles  W.  Morse,  the  defendant,  was  associated  with  Higley  in 
the  enterprise,  although  Morse's  name  was  not  in  the  list  of  his  as- 
sociates as  given  in  the  above  letter  of  January  28th.  Thereafter 
most  of  the  correspondence  and  telephone  communicatrons  that  Til- 
lotson had  concerning  the  matter  were  with  Morse  or  his  office,  and 
there  were  a  good  many  letters,  a  good  many  telephone  messages, 
and  some  tel^;rams.  On  February  3d  Higley  gave  a  letter  to  a  Mr. 
Sherman  and  a  Mr.  White,  the  president  and  treasurer  of  the  several 
corporations  which  he  stated  had  entered  into  contract  for  the  pur- 
chase of  the  steamships  named,  and  he  added: 

"They  have  the  authority  to  execute  necessary  papers  for  obtaining  mort- 
gages on  each  of  the  several  ships.  We  would  thank  you,  if  you  could  ar- 
range to  give  them  a  check  for  50  per  cent,  of  the  valuaUon  of  each  boat,  you 
to  be  protected  by  bill  of  sale  pending  completion  of  mortgage.  If  you  wish 
this  all  In  (me  company,  we  have  organized  the  United  States  Steamship  Com- 
pany of  New  York,  and  the  matter  can  be  arranged  in  a  like  manner  through 
that  corporation.  I  b^eve  we  have  conformed  to  all  you  require  in  this  mat- 
ter and  hope  you  will  em>edlte  the  same." 

On  the  same  day  Higley  wrote  a  second  letter  which  was  as  fol- 
lows : 

"Confirming  your  letter  of  the  28th  of  January,  the  separate  paragraphs  con- 
tained therein  regarding  the  four  I^ake  boats:  The  first  condition  is  all  right. 
The  second  condition,  we  will  need  the  loan  before  the  Lloyds  classification 
is  made,  bat  will  not  put  the  vessel  to  sea  until  It  is  classified.    We  believe 
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that  all  other  conditions  are  correct.    Regarding  the  three  other  boats,  tbe 
McCulIough,  Chemung,  and  Owego,  the  above  conditions  do  not  apply." 

On  February  4th  Morse  telegraphed  Tillotson  that  he  wanted  to 
arrange  loan  Monday  morning  and  "can  give  you  bill  of  sale  of  each 
ship  pending  legal  matters  and  insurance."  And  thereupon  Tillot- 
son wrote  Higley : 

"It  would  be  Impossible  for  us  to  effect  a  loan  on  Monday  for  several 
reasons :  (1)  The  trust  deed  and  bonds  could  not  be  pr^>ared  so  soon.  (2)  We 
have  not  yet  received  the  details  of  the  insurance  iwlicles.  As  I  stated  to  you 
while  you  were  here,  this  Insurance  matter  Is  almost  the  most  Important  thing 
pertaining  to  the  loan.  We  must  have  a  policy  that  is  absolute  in  its  terms 
and  one  which  will  meet  the  approval  of  our  counsel.  *  •  •  It  will  be 
necessary,  in  our  judgment,  to  have  one  mortgage  on  the  three  boats,  and  so, 
in  ordei;  to  save  time,  It  may  be  best  to  use  the  United  States  Steamship  Com- 
pany of  New  York  organization." 

On  February  18th  Tillotson    wrote  Morse  as  follows: 

"Our  position  has  been  the  same  from  the  very  first  time  that  we  talked  to 
Mr.  Bigley,  which  was  over  two  we^s  ago.  In  order  to  hasten  events,  at  your 
and  Hr.  Hlgley's  request,  Mr.  House  and  I  visited  New  York  a  week  ago 
Wednesday ;  and  in  each  Instance  we.  have  maintained  the  same  position, 
that  we  must  have  fleet  mortgages,  one  on  the  Chemung,  Owego,  and  McCul- 
Iough, the  other  on  the  four  other  boats.  Had  the  Insurance  been  obtained,  the 
papers  could  have  been  prepared  before  this  and  our  money  would  have  been 
forthcoming.  In  order  to  save  time,  now,  we  strongly  recommend  that  you 
cause  the  company  to  be  organized,  with  the  men  whose  names  you  gave  ua 
while  we  were  In  New  York  as  officers  and  directors;  let  this  company  take 
over  the  McCuUough  and  the  Owego,  and  the  Chemung  later  when  she  is 
ready.  Upon  the  approval  of  our  counsel  of  the  companies  and  the  policies 
of  the  proceedings  incident  to  the  organization  of  your  company,  we  will  ad- 
vance the  proportion  of  funds  required  and  later  the  proposition  of  the  Che- 
mung. This  can  all  be  done  by  Monday  or  Tuesday,  and  It  is  tbe  only  feasible 
way  to  do  It.  We  had  hoped  that  you  would  send  some  one  here  to-day  au- 
thorized to  act  for  you,  in  order  to  facilitate  matters  for  yon." 

On  the  saifte  day  Morse  wrote  the  complainant,  stating  that  they  had 
organized  the  United  States  Steamship  Cmnpany  which  would  oper- 
ate the  vessels,  and  giving  the  names  of  the  persons  who  had  consent- 
ed to  serve  on  the  board  of  directors  and  who  were  to  be  elected  the 
next  day.    The  letter  continues : 

"We  are  sending  to  you  to-night  Mr.  Hexamer,  of  Parsons  &  Co.,'  who  will 
hand  yon  this  letter  and  give  you  all  the  Information  regarding  Insurance.  We 
can't  see  where  we  could  need  anything  more,  but  pending  these  affairs  we 
would  like  to  have  $87,500  deposited  to-morrow,  and  we  will  give  you  bill  of 
sale  from  the  Erie  Railroad  Company  direct  to  you  or  anybody  yon  may  name 
for  the  ship,  which  guarantees  title.  If  It  Is  not  direct  firom  them,  they  must 
guarantee  the  title,  as  that  is  the  agreement  with  us.  We  can  fix  the  Owego  nt 
your  convenience.  The  four  Lake  boats,  Huron,  Minneapolis,  St  Paul,  ana 
William  Castle  Rhodes,  we  would  like  to  take  over  next  week  and  have  you 
advance  on  the  same.  The  Salvage  Association  wiU  send  a  man  to-morrow  to 
Buffalo  to  get  a  valuation  on  the  four  ships  that  are  there.  For  these  four 
ships  we  paid  $560,000,  and  we  presume  you  will  lend  $280,000  on  the  four, 
which  with  the  $450,000  on  the  other  boats  makes  $730,000  altogether." 

On  February  21st  Tillotson  wrote  Morse: 

"Your  letter  of  February  17th  was  just  received  this  morning.  There  are 
two  things  that  I  do  not  seem  to  be  able  to  Impress  upon  you.  Our  require- 
ments are:  i^rst  That  the  Issue  is  to  be  a  fleet  issue;  that  is,  one  mortgage  of 
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4450,000  on  the  three  boats.  We  must  know  promptly  what  the  name  of  the 
ctunpany  will  be  which  is  to  make  the  mortgage.  Second.  That  the  vessels 
must  be  insured  to  their  fiUI  insurable  value,  Mr.  Hexamer  reports  tliat  he  can 
probeUy  place  very  dose  to  the  appraised  value  on  each  boat.  Three  weeks 
have  elapsed  since  we  first  discussed  this  matter  with  Mr.  Hlgley,  and  the 
bonds  should  have  been  out  long  before  this.  Mr.  Hexamer  has  Mr.  Goulder's 
reqniranents — one  of  them  being  that  you  will  have  to  get  the  abstracts  at 
once  and  send  them  on  for  aiH)roval.  With  the  title  established,  the  mortgage 
can  probably  be  drawn  within  two  or  three  days,  and  we  will  take  one  tem- 
porary tarpewrltten  bond  pending  the  printing  of  the  definite  bonds.  Pull  in- 
surance must  accompany;  the  tnsurance  pedicles  must  be  ready  when  the 
mwtgage  Is  ready  for  record." 

On  February  26th  Morse  wrote  Tillotson: 

"We  would  like  to  borrow  on  these  ships,  on  each  ship  or  on  the  four  ships 
t(^Sther,  as  you  prefer,  one-half  of  whatever  they  are  valued  at,  not  to  exceed 
flO.OOO  on  eadi  ship,  as  we  paid  for  them  $140,000  apiece.  We  have  already 
settled  for  the  Owego  and  the  McGuIIough,  and  made  a  payment  on  the  Che- 
mnng.  so  we  feel  no  hTirry  about  these  ships.  Th^  price  we  paid  for  the 
Owego  is  5325,000.  for  the  McCullough  |175,000,  and  for  the  Chemung  $32.5,000. 
The  CSiemung  wITl  not  be  finished  until  the  Ist  of  Aj>ril.  If  you  want  to  lend 
aO  per  cmt.  on  these  three  ships  for  one  year  at  6  per  cent  and  5  per  cent,  com- 
mission, we  would  take  the  money  on  all  seven.  We  would  agree  to  deposit 
with  you  mcmthly  from  the  earnings  of  the  vessel  one-twelfth  of  the  amount 
of  the  loan  with  the  right  to  take  the  bonds  up.  The  four  Lake  boats  we 
woold  like  determined  on  Tuesday  and  we  would  like  you  to  pay  the  money 
over  right  away.  The  three  Erie  boats  that  are  here  you  can  arrange  at  your 
convenience.  We  vrould  prefer  not  to  issue  bonds,  except  possibly  to  the 
Trust  Company  on  loan.  But  you  can  do  as  you  like.  The  insurance  as  you 
know  is  already  provided  for.  The  organization  of  the  company  is  fixed  as  we 
have  before  written  you,  and  if  you  do  not  sell  bonds  you  can  take  the  name 
of  the  steamships  in  anybody's  name  which  you  may  designate,  or  you  can  take 
it  in  the  name  of  the  steamship  company  we  have  organized  and  take  a  mort- 
gage bac^  with  a  note  of  the  company." 

In  reply  Tillotson  wrote  Morse  on  February  28th: 

"We  have  explained  to  your  oonns^  that  tt  would  be  Impossible  for  ns  to 
advance  money  on  any  boats  until  our  counsel  has  seen  the  abstracts  on  them 
and  the  mortgage  has  been  prepared.  We  have  been  ready  for  two  weeks  to 
make  the  loan,  which  has  been  the  result  of  so  much  telephone  conversation 
and  oorreapondence.  Mr.  Eaton  knows  exactly  what  is  required.  We  will  pay 
you,  as  hei'etofore  Indicated,  $412,600  for  $450,000  of  bonds  on  the  Chemung, 
Owego,  and  McCullough,  payable  on  or  before  one  year  after  date.  The  mort- 
gage is  to  be  In  the  usual  marine  form  and  Is  to  provide  for  full  Insurance,  as 
detailed  to  Mr.  Katon,  and  a  sinking  fund  of  one-sixth  of  the  next  maturing 
interest  and  one-twelfth  of  the  principal  to  be  deposited  with  the  trustee  encn 
month ;  the  payments  into  the  sinking  fund  for  principal  to  be  used,  if  you 
desire,  for  retiring  all  or  any  i)art  of  the  hoods  upon  thirty  days'  notice  at 
101.  We  assume  that  the  four  Lake  boats  can  be  sent  through  the  canal,  and 
that  they  can  be  fully  insured  i)ending  their  arrival  at  some  point  for  recon- 
struction. With  this  assumption,  and  the  assurance  that  the  necessary 
dianges  are  to  be  made  and  paid  for,  in  order  that  the  boats  can  be  classified, 
eo  as  to  receive  full  marine  insurance  for  coastwise  trade,  and  Mr.  Goulder  or 
his  firm  advise  us  that  the  title  is  good,  we  will  advance  up  to  $280,000  on 
bonds  at  92  and  Interest,  assuming,  of  course,  that  your  estimates  of  value  are 
sustained.  While  the  Guardian  Savings  &  Trust  Company  will,  1  think,  if 
necessary,  advance  the  money  pending  the  preparation  of  the  mortgage,  it 
is  only  a  question  of  a  few  days  when  this  can  beT  done.  Mr.  House  assures 
me  that  he  very  much  prefers  to  have  it  done  in  the  usual  order.  It  is,  of 
course,  understood  that  all  other  details  of  the  proposal  submitted  to  Mr. 
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Hlgley,  Including  the  payment  of  costs  Incident  to  the  Issue,  etc.,  are  to  be 
carried  out." 

On  March  7th  Tillotson  wrote  Morse: 

"Tou  can  Imagine  our  surprise  when  we  learned  from  Mr.  Eaton  that  tho 
Chemung  had  been  sold  and  that  you  were  reducing  the  amount  of  bonds  by 
$170,000.  This  action  Is  entirely  agreeable  to  us  provided  we  do  not  lose  there- 
by, and  we,  of  course,  shall  expect  that  the  $15,000,  or  thereabouts,  which  was 
the  discount  on  $175,000  bonds  agfOnst  the  Chemung,  be  paid  to  us." 

On  March  16th,  Eaton,  one  of  the  attorneys  for  defendants,  wrote 
the  plaintiff  company  as  follows : 

"On  my  return  to  New  York  after  my  conversation  with  you  yesterday,  I 
And  that  it  Is  Impossible  for  us  to  meet  the  conditions  Imposed  by  the  Guardian 
in  ccmnection  with  the  proposed  loan  about  which  we  have  been  -negotlatlnK, 
and  we  are  therefore  reluctantly  obliged  to  accede  to  your  suggestion  that 
the  proposition  be  canceled.  This  is  a  matter  of  regret  to  Mr.  Morse,  as  I 
realizo  It  is  to  yoii,  bat  under  the  circumstances  there  is  nothing  further  that 
can  be  done." 

In  reply  to  the  above,  Mr.  Milligan,  the  vice  president  of  the  plaintiff 
company,  wrote: 

"We  have  your  letter  of  Mardh  15th,  signed  by  Mr.  Baton,  to  the  effect  that 
yon  are  obliged  to  cancel  your  sole  of  bonds  to  us.  In  view  of  the  fact  that 
Mr.  Tillotson  had  this  matter  in  charge,  your  letter  will  be  referred  to  him 
upon  his  return  from  the  South  this  week." 

And  on  March  21st  Morse  wrote  Milligan: 

"Your  favor  of  the  20th  at  hand.  We  know  of  no  sale  of  bonds  to  you  which 
you  mention  in  your  letter,  and  we  know  of  no  cancellation  on  our  part.  We 
surely  tried  hard  enough  to  do  business  with  you  and  regi;et  very  much  that 
we  could  not." 

If  a  contract  existed,  it  evidently  was  intended  that  it  should  be  can- 
celed by  the  letter  of  March  16th.  Milligan,  to  whom  the  letter  was 
addressed,  had  his  attention  called  to  the  statement  that  defendants 
were  "reluctantly  obliged  to  accede  to  your  suggestion  that  the  proposi- 
tion be  canceled,"  and  he  was  asked  when  on  the  stand  whether  he  had 
made  any  such  suggestion.  And  his  reply  was:  "Absolutely  not." 
The  writer  of  the  letter  of  cancellation  testified  that  in  an  interview  in 
Cleveland,  on  March  2d,  with  the  president  of  the  plaintiff  company, 
the  latter  said  to  him  that  the  whole  matter  was  in  quite  unsatisfactory 
shape,  and  "that  they  did  not  seem  to  be  making  any  progress  at  all  to- 
ward bringing  the  transaction  to  a  close,  and  he  added  that  that  was 
the  more  unsatisfactory  to  him  because  he  did  not  suppose  that  he  had 
any  definite  contract  with  Mr.  Morse  in  regard  to  it."  But  the  presi- 
dent of  the  company  was  then  recalled  to  the  stand  and  asked  whether 
he  had  ever  made  any  such  statement,  and  denied  absolutely  that  he 
ever  did.  He  was  then  asked,  "How  certain  are  you  that  you  did  not 
make  such  a  statement?"  The  answer  was,  "I  am  very  positive,  sir." 
There  was  here  a  disputed  question  of  fact,  and  evidence  which  justi- 
fied the  jury,  if  they  believed  it,  in  concluding  that  the  contract,  if  one 
existed,  was  canceled  by 'the  defendants. 

[1]  The  defendants  assert  that  the  minds  of  tlie  parties  never  met, 
tliat  one  of  the  conditions  of  the  agreement  was  that  tlie  attorneys  for 
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the  plaintiff  were  to  be  furnished  with  abstracts  of  title  to  the  ships 
and  that  they  were  to  examine  them,  and  that  the  deal  was  not  to  be 
consummated  until  the  title  was  approved.  In  the  letter  dated  Febru- 
ary 28,  1916,  written  by  the  president  of  the  plaintiff  corporation  the 
writer  stated  that,  when  the  attorneys  "advise  us  that  the  title  is  good, 
we  will  advance  up  to  $280,000  on  bonds  at  92  and  interest."  And 
there  is  no  evidence  in  the  case  that,  when  defendants  on  March  16th 
canceled  the  agreement,  the  plaintiff's  counsel  was  satisfied  that  the  ti- 
tles were  good  or  that  he  had  rendered  any  opinion  on  that  subject.  It 
will  no  doubt  be  conceded  that  an  offer  to  sell  implies  that  the  title  is 
marketable.  And  if  an  offer  to  sell  is  made  by  A.  and  accepted  by  B., 
subject  to  the  title  being  found  good  upon  examination,  it  hardly  seems 
that  the  words  "subject  to  the  title  being  found  good"  import  any  new 
term  into  the  acceptance,  so  as  to  prevent  a  meeting  of  the  minds  upon 
the  offer  as  made. 

In  Hussey  v.  Home-Payne,  L.  R.  8  Ch.  Div.  670  (1878),  an  offer  was 
made  to  sell  land  for  a  specified  sum  of  money,  and  the  offer  was  ac- 
cepted "subject  to  the  title  being  approved  by  our  solicitors."  The 
defendants  afterwards  declined  to  complete  the  sale,  the  title  not  yet 
having  been  approved,  and  the  plaintiff  claimed  specific  performance. 
The  Vice  Chancellor  had  held  that  the  offer  had  been  unconditionally 
accepted,  and  the  demurrer  was  overruled.  The  case  was  carried  to 
the  Court  of  Appeal,  where  it  was  reversed,  and  the  demurrer  was 
sustained.    In  his  opinion  Jessel,  M.  R.,  said : 

"The  expression  'subject  to  the  title  being  approved  by  our  solicitors'  ap- 
pears to  me  to  be  plainly  an  additional  term.  The  law  does  not  glre  a  right  to 
the  purchaser  to  say  that  the  title  shall  be  approved  by  any  one,  either  by  his 
solicitor,  or  his  conveyancing  counsel,  or  any  one  else.  AU  that  he  Is  entitled 
to  require  is  what  Is  called  a  marketable  title,  or,  as  It  is  sometimes  called,  a 
good  tltla  Therfefore,  when  he  puts  in  'subject  to  the  title  being  approved  by 
our  solicitors,'  he  must  be  taken  to  mean  what  he  says;  that  is,  to  make  it  a 
condition  that  solicitors  of  his  own  selection  shall  ai^rovd  of  the  title." 

The  case  was  carried  to  the  House  of  Lords  (L.  R.  4  A.  C.  311), 
where  it  was  affirmed,  but  upon  different  ground.  The  House  of 
Lords  did  not  agree  with  Uie  Court  of  Appeal  upon  the  poixit  upon 
which  that  court  decided  the  case.  Upon  that  point  the  Lord  Chancel- 
lor -(Earl  Cairns)  declared  that  he  was  disposed  to  look  upon  the  words 
"subject  to  the  title  being  approved  by  our  solicitors"  as  meaning — 

"nothing  more  than  a  guard  against  Its  being  supposed  that  the  title  was  to  be 
accepted  without  investigation,  as  meaning  in  fact  the  title  must  be  investigated 
and  approved  of  in  the  usual  way,  which  would  be  by  the  solicitor  of  tho 
purchaser.  Of  course,  that  woilld  be  subject  to  any  objection  which  the  solici- 
tor made  being  submitted  to  decision  by  a  proper  court,  if  the  objection  was 
not  agreed  to." 

The  thing  sold  in  that  case  happened  to  be  land ;  but  the  decision 
would  have  been  the  same,  had  it  been  bonds  or  ships. 

Counsel  for  defendants,  however,  in  this  connection  rely  upon  Yil- 
lage  of  Ft.  Edward  v.  Fish,  86  Hun,  548,  33  N.  Y.  Supp.  784  (1895), 
which  was  afterwards  affirmed  by  the  Court  of  Appeals  (156  N.  Y. 
363,  50  N.  E.  973).  In  that  case  the  plaintiff,  the  water  commissioners 
■of  the  village,  had  entered  into  an  agreement  with  defendant  to  sell  to 
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him  certain  water  bonds,  which  they  were  to  issue,  for  less  than  par. 
The  agreement  contained  a  provision  stating  that  it  was  not  to  be  bind- 
ing on  the  party  of  the  second  part  unless  certain  attorneys,  which  it 
named,  "approve  of  the  r^ularity  and  validity  of  said  bonds  in  writ- 
ing."   The  attorneys  in  question  teleSgraphed  the  commissioners : 

"Think  that  the  present  board  of  trustees  must  recMrganlze  as  water  boara 
and  give  new  bonds  before  bonds  can  be  Issued."  . 

The  water  commissioners,  regarding  this  as  an  adverse  opinion  from 
the  attorneys  as  to  the  regularity  and  validity  of  the  bonds,  telegraphed 
to  defendant  that  they  withdrew  from  the  agreement.  They  then  sold 
the  bonds  to  the  state  comptroller.  This  was  on  July  28,  1893,  and  on 
August  4,  1893,  the  defendant  notified  the  water  commissioners  that 
the  clause  in  the  contract  requiring  the  approval  of  the  attorneys  was 
f orchis  benefit,  and  that  he  waived  such  approval  and  demanded  de- 
livery of  the  bonds  or  payment  of  damages.  The  court  held  that  the 
contract  to  sell  the  bonds  for  less  than  par  was  illegal  and  void.  The 
court,  however,  added  that,  when  the  plaintiff  on  July  28th  was  in- 
formed by  the  attorneys  of  their  refusal  to  approve  the  bonds,  the 
"plaintiff  then  (if  not  before)  was  freed  from  any  obligation  to  defend- 
ant under  the  contract."  "On  that  date  defendant  was  not  bound  to 
take  the  bonds.  It  follows  that  plaintiff  was  not  bound  to  deliver 
them."  The  court  admitted  that  the  provision  requiring  the  approval 
of  the  bonds  was  for  the  benefit  of  defendant  and  probably  might 
have  been  waived  by  him.  "But  he  did  not  make  such  waiver,"  said 
the  court,  "until  after  plaintiff,  as  it  lawfully  might,  had  acted  on  the 
assumption  that  the  contract  was  at  an  end.    The  waiver  was  too  late." 

We  do  not  challenge  the  correctness  of  the  conclusion  reached,  and 
the  case  may  easily  be  distinguished  from  the  case  at  bar  in  important 
particulars,  only  one  of  which  it  is  necessary  to  mention.  It  is  evident 
that  no  contract  at  any  time  existed  in  the  New  York  case  between 
these  parties,  for  the  writing  expressly  declared  that : 

"This  agreement  is  not  to  be  binding  on  the  party  of  the  second  part  unless 
[the  attorneys]  approve  of  the  regularity  and  validity  of  said  bonds  in  writing." 

As  the  attorneys  named  never  approved  the  bonds,  of  course  the 
party  of  the  second  part  never  was  bound;  and,  if  the  party  of  the 
second  part  was  not  bound,  the  party  of  the  first  part  was  not  bound. 
There  is  a  clear  difference  between  an  agreement  to  sell  "subject  to 
the  approval"'  of  title  by  counsel  and  an  agreement  which  declares  that 
the  entire  writing  is  not  to  be  binding  unless  a  certain  thing  happens 
which  never  happens.  Hussey  v.  Home-Payne  was  not  referred  to  in 
the  opinion  in  Village  of  Ft.  Edward  v.  Fish.  But,  if  we  are  wrong  in 
thinking  that  any  real  distinction  exists  between  Hussey  v.  Horne- 
Payne  and  Village  of  Ft.  Edward  v.  Fish,  we  prefer  to  follow  the  for- 
mer in  its  application  to  the  facts  of  this  case.  An  acceptance  which 
in  terms  is  conditioned  on  what  the  law  implies  is  a  good  acceptance, 
as  it  introduces  nothing  new  into  the  contract.  See  Anglo-American, 
etc.,  Co.  V.  Prentiss,  157  111.  506,  42  N.  E.  157;  Ottumwa,  etc.,  Co.  v. 
Ainley.  109  Iowa.  386,  80  N.  W.  510;  Hubbell  v.  Palmer,  76  Mich. 
441,  43  N.  W.  442 ;  Page  on  Contracts,  vol.  1,  p.  78. 
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[I]  The  plaintiff  does  not  claim  that  the  writing  of  January  28th 
was  a  coni|Jeted  draft  of  the  contract.  It  is  not  pleaded  as  such.  The 
transaction  was  difficult  and  complicated,  and  a  ntunber  of  items  re- 
mained to  be  gone  over  and  agreed  upon,  and  they  were  not  all  defi- 
nitely settled  until  the  mortgage  agreement  was  drawn.  The  plaintiff 
contends  that  when  that  was  drawn  every  doubtful  or  disputed  point 
had  been  resolved  and  finally  determined,  and  nothing  remained  to  be 
added  to  it  or  subtracted  from  it.  The  writing  of  January  28th  between 
Tillotson  and  Higley  was  that  the  plaintiff  should  purchase  bonds  to 
be  secured  by  a  mortgage  on  the  four  boats  known  as  the  Lake  boats, 
and  that  this  mortgage  was*  to  be  drawn  under  the  direction  and  ap- 
proval of  certain  specified  attorneys  of  Cleveland.  In  the  interview  on 
.  March  2d  between  the  plaintiff's  attorney,  Mr.  White,  and  defendants' 
attorney,  Mr.  Eaton,  of  Boston,  Mr.  Tillotson  said : 

"Now,  we  have  agreed  upon  all  the  details  of  this  loan,  and  we  want  yon 
fWhlte]  to  get  right  busy  and  draw  the  mortgage,  and  Mr.  BJaton  [r^resentlng 
defendants]  Is  out  here  for  the  piupose  of  getting  these  details  cleaned  up  and 
out  of  the  way  Jnst  as  fast  as  possible." 

He  also  at  that  time  declared  that  the  agreement  was  to  put  all  the 
boats  under  one  mortgage.  All  this  was  said  without  Mr.  Eaton's 
contradiction.  And  White  and  Eaton  worked  together  for  several 
days,  and  drew  up  the  mortgage,  and  it  contained  all  the  terms,  secur- 
ing notes  to  the  amount  of  $730,000,  which  was  reduced  afterwards  to 
$555,000,  because  of  the  sale  of  the  Chemung.  Mr.  White  had  been 
employed  for  17  years  in  the  business  of  drawing  such  mortgages,  and 
had  drawn  200  or  300  of  them.  He  testified  that  there  were  no  unusual 
terms  in  the  mortgage  as  finally  agreed  upon.  He  was  asked  on  the 
stand  whether  Mr.  Eaton  objected  to  any  provisions  as  unusual.  He 
answered : 

"No ;  there  was,  of  course.  In  fmmlng  the  language,  some  discussion  as  to 
Jnst  the  wording,  or  rerbiage,  or  things  of  that  kind:  but  the  drawing  of  the 
mortgage  from  the  start  to  the  finish  was  simply  a  friendly  collaboration, 
without  any  differences." 

Mr.  White  was  asked  whether  Mr,  Eaton  called  up  his  principals 
during  the  course  of  these  four  or  five  days  of  negotiations.  His  an- 
swer was : 

"Mr.  Eaton  used  the  Icmg  distance  phone  a  number  of  times.  He  would,  of 
course,  retire  to  another  room,  and  I  had  no  means  of  knowing  with  whom 
he  amversed,  except  as  he  would  come  back  and  say  that  he  had  received 
word  of  something  or  other,  and  then  we  would  go  on  working  with  the 
mortgage.'' 

Then  he  was  asked : 

"Did  he  make  dedslcms  after  going  to  the  teleph(Hie  whidi  be  was  not  able 
to  make  before  going  to  the  tAepboneT' 

To  which  he  replied : 

"1  don't  know  whether  he  was  able  to  before  or  not;  but  when  we  were 
dlscnsslng  the  different  phrases  of  the  mortgage,  1  know  he  would  go  to  the 
telephone,  and  then  come  back,  and  we  would  go  on,  and  those  points  would 
be  arranj^  bat  whether  he  received  authority  from  any  one  I  don't  know." 
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And  Mr.  Eaton,  when  on  the  stand,  admitted  that  he  was  talking 
over  the  telephone  with  Mr.  Morse  in  New  York.  After  these  two  at- 
torneys had  completed  the  mortgage,  Mr.  Baton  said  that  Mr.  White 
told  him  that  he  (White)  wanted — 

"to  go  over  It  with  Mr.  Tyler,  who  had  had  a  prreat  deal  of  experience  with 
these  mortgages  for  Mr.  TUlotson,  and  I  told  him  of  course  I  would  want  to 
take  it  back  to  Mr.  Morse  and  to  Mr.  Blodgett  [Eaton's  partner]  at  my  end 
of  the  Une." 

Mr.  Morse  was  asked  on  his  direct  examination  whether  he  ever  au- 
thorized Mr.  Eaton  to  make  any  contract  in  his  behalf,  and  he  an- 
swered : 

"I  told  him  to  go  to  Cleveland  and  to  stay  there  ontU  he  got  the  money." 

The  jury  could  draw  their  own  conclusions  from  such  a  reply.  The 
mortgage,  however,  was  taken  to  New  York  and  submitted  to  Morse, 
and  some  days  later  there  was  a  meeting  in  New  York,  at  which  two 
of  the  plaintiff's  attorneys  and  Morse  and  other  of  Morse's  associates 
were  present.  One  of  these  attorneys  was  asked  at  the  trial  what,  if 
any,  objection  was  raised  by  Morse  or  any  of  his  associates  as  to  the 
terms  of  the  mortgage  agreement.  He  replied,  "Absolutely  none."  He 
afterwards  corrected  himself,  by  saying  that  Morse  wanted  to  have 
individual  mortgages  given,  instead  of  a  fleet  mortgage ;  but  that  ^vas 
not  consented  to,  as  being  contrary  to  what  had  been  originally  agreed 
upon.  And  the  jury  was  instructed  with  unusual  particularity  as  to  the 
circumstances  under  which  they  would  be  authorized,  if  reasonably 
satisfied  from  the  evidence,  to  find  that  the  minds  of  the  parties  had 
met  upon  the  terms  of  the  mortgage. 

This  court  is  of  the  opinion  that  the  defendants  were  not  prejudiced 
by  the  instructions,  and  that  there  was  sufficient  evidence  to  warrant 
the  verdict  which  was  reached.  It  is  evident  that  the  jury  did  not  ac- 
cept all  that  Mr.  Eaton  and  Mr.  Morse  testified  to ;  but  that  was  their 
privilege.  Mr.  Eaton's  testimony  in  certain  particulars  was  flatly  con- 
tradicted by  others ;  and  Mr.  Morse  admitted  on  the  stand  that  he  had 
been  convicted  of  a  crime.  The  mortgage  as  drawn  by  the  respective 
attorneys  was.  not  in  the  nature  of  an  offer  submitted  by  one  party  to 
another,  and  which  was  not  responded  to  by  the  offeree.  The  offer 
had  been  made  and  accepted  prior  thereto,  with  certain  details  left 
open,  which  had  been  determined  when  the  mortgage  was  drawn. 

The  action  was  brought  upon  the  theory  that  a  contract  had  been 
made  between  the  plaintiff  and  the  defendants  for  a  loan  upon  the 
credit  of  the  ships  named  in  the  complaint,  and  that  the  use  of  the  cor- 
porate form  for  executing  the  mortgage  on  the  ships  was  for  the  con- 
venience of  defendants,  so  that  they  should  not  have  to  assume  any 
personal  liability.  That  seems  to  have  been  the  theory  of  defendants 
themselves,  when  the  answer  to  the  complaint  was  filed;  for  after 
stating  that  there  were  negotiations  between  themselves  and  the  plain- 
tiff, for  the  purpose  of  agreeing,  if  possible,  upon  a  contract,  it  declares 
that  they  failed  to  agree,  and  no  contract  was  entered  into. 

[3,  4]  But  at  the  argument  in  this  court  the  defendants  advanced  the 
proposition  that  the  contract  was  a  contract  of  promoters,  which  the 
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defendants  were  making  as  agents  for  a  corporation  then  in  existence, 
whose  name  was  disclosed  to  the  plaintiif,  and  that  therefore  the  plain- 
tiff could  not  recover.  They  still  adhered,  however,  to  their  conten- 
tion that  the  n^otiations  did  not  result  in  any  meeting  of  the  minds. 
We  find  it  quite  impossible  to  concur  with  counsel  in  the  view  that  de- 
fendants were  acting  as  agents  for  a  principal,  disclosed  or  undisclosed. 
They  acted  for  themselves,  as  dearly  appears  from  the  letter  of  Jan- 
uary 28th.  Unless  defendants  were  bound  by  that  letter,  there  was  no 
obligor  on  the  promise  to  the  plaintiff,  for  at  that  time  the  corporation 
which  was  to  take  over  the  boats  had  not  been  agreed  upon.  But  be- 
fore March  16th,  when  the  contract  was  canceled,  it  had  been  deter- 
mined what  corporation  should  take  over  the  boats,  and  the  cancellation 
was  made  by  Eaton,  who  does  not  pretend  that  he  had  been  authorized 
formally  or  informally  by  the  corporation  to  cancel.  The  inference  is 
that  Eaton  was  acting  for  Morse,  and  neither  Eaton  nor  Morse  could 
have  been  acting  at  that  time  as  a  promoter  for  the  corporation,  for  it 
was  already  formed,  and  neither  could  have  been  acting  for  the  corpo- 
ration, for  it  never  gave  either  authority  to  represent  it  in  the  matter.' 
Moreover,  where  two  or  more  persons  agree  that  a  corporation  shall  do 
a  certain  thing,  which  the:y  can  compel  it  to  do,  because  they  hold  a 
majority  of  the  stock,  or  otherwise,  the  corporation  is  not  bound  by 
their  agreement,  but  they  bind  themselves  individually,  unless  it  is  ex- 
pressly agreed  that  the  other  party  is  looking  to  the  corporation,  and 
not  to  the  promoters.  See  Harrill  v.  Davis,  168  Fed.  187,  94  C.  C.  A. 
47,  22  L.  R.  A.  (N.  S.)  1153;  Fentress  v.  Steele  &  Sons,  110  Va.  578, 
66  S.  E.  870. 

[5]  In  the  brief  submitted  by  defendant's  counsel  upon  the  argu- 
ment in  this  court,  and  upon  the  oral  argument,  stress  is  laid  upon  the 
fact  that  the  judge  instructed  the  jury  to  say  whether  there  was  a  meet- 
ing of  the  minds  "as  to  each  material  stipulation  in  the  contract,"  and 
again  as  to  the  "substantial  terms  of  the  contract"  If  this  were  error, 
the  question  cannot  be  raised  in  this  court,  for  it  was  not' properly  ex- 
cepted to  at  the  time.  The  exception  taken  was  to  a  statement  which 
included  the  matter  now  ob]  ected  to,  along  with  other  matter,  without 
directing  the  court's  attention  specifically  to  the  point  oow  made.  The 
objection  was,  "I  take  an  exception  to  your  honor's  remarks."  Under 
the  circumstances  it  was  not  sufficient.  We  may  call  attention,  how- 
ever, to  the  fact  that  the  court  in  the  charge  directed  attention  spe- 
cifically throu^out  the  charge  to  the  essentials  of  an  agreement  to 
sell  something  in  the  future,  and  as  to  what  the  minds  of  the  parties 
must  have  met  in  agreement  upon.  What  more  the  court  should  have 
said  upon  that  point  to  a  jury  whose  province  it  was  to  determine 
whether  a  contract  existed  is  not  apparent  to  us;  but,  if  it  was  to 
counsel,  it  was  his  duty  at  the  time  to  call  the  attention  of  the  judge 
specifically  to  it,  which  he  did  not  do. 

[1]  One  of  the  assignments  of  error  relates  to  that  portion  of  the 
charge  to  the  jury  in  which  it  was  said : 

"Aa  I  understand  it,  the  impossibility  of  perfonnonce  with  reference  to  the 
Insurance  feature  Is  not  made  a  matter  of  defense  to  the  action,  except  as  it 
reflects  on  the  matter  of  evidence  as  to  whether  the  parties  did  agree  on  the 
contract  as  it  Is  claimed  by  the  plaintiff,  and  therefore  the  question  la  tho 
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main  would  be  whether  or  not  there  was  a  meetlnK  of  the  minds  between  the 
two  parties  as  to  each  material  stipulation  In  the  contract." 

We  are  unable  to  see  error  in  the  above  statement.  It  is  said  that 
the  agreement  was  impossible  of  performance,  inasmuch  as  it  was  im- 
possible to  insure  during  flie  war,  in  the  manner  specified,  vessels  in- 
tended to  be  used  in  the  trans-Atlantic  service.  There  was  some  evi- 
dence that  the  insurance  required  could  not  be  obtained,  and  there  was 
also  evidence  that  it  could  be ;  a  marine  insurance  agent  testifying  as 
follows : 

"There  has  been  no  time  since  the  war  broke  out  when  such  an  insurance 
could  not  be  secured  In  accordance  with  the  claims  specified  in  that  article  3." 

Impossibility  of  performance  may  or  may  not  discharge  from  the  ob- 
ligation of  a  contract,  according  to  circumstances ;  and  where  perform- 
ance is  possible  when  the  contract  is  made,  and  becomes  impossible  sub- 
sequent to  the  making,  it  is  very  generally  held  that  the  promisor  is  not 
discharged.  But  impossibility  of  performance  does  not  appear  to  have 
been  pleaded,  and  so  could  not  have  been  relied  upon  as  a  defense  to 
the  action,  except  in  the  particular  referred  to  in  the  charge.  As  re- 
sj>ects  that  phase  of  the  subject,  there  was  a  question  of  fact  for  the 

jury- 
There  are  other  assignments  of  error,  which  we  have  considered, 

but  do  not  find  it  necessary  to  prolong  this  opinion  by  considering  in 

detail. 
Judgment  affirmed. 


In  re  STRINGER. 

(Carcnit  Court  of  Appeals,  Second  Circuit.    April  10,  IMiSk) 

No.  224. 

1.  BANKBtrPTOT  €s>143(4) — ^Assets — Seat  on  Stock  BxcRANaB. 

Seat  or  membership  In  Stock  Exchange,  Merchants'  Exchange,  or 
Board  of  Trade,  while  In  the  nature  of  a  personal  privilege.  Is  propertj' 
which  creditors  may  reach,  and  which  on  bankruptcy  of  the  member  or 
holder  will  ptCss  to  his  trustea 

2.  Bankbuptct  <S=»149 — Firu  Propebty — Evidet^ce. 

Seat  In  Stock  Exchange,  though  In  the  name  of  a  partner,  htM  a  firm. 
Instead  of  an  indlTidual,  asset. 

3.  BANKBXnnrCT    €=»178<1) — FBAUDTri.KNT    TRANSFER — Vi^HAT    CeNBTrrUTES. 

For  one  not  shown  to  be  Insolvent  to  organize  a  partnership,  and  con- 
vey to  such  firm  Individual  property,  such  as  seat  on  Stock  Exchange,  is 
not  a  transfer  In  fraud  of  creditors. 

4.  Bankbuptct  (S=s>219 — Pboceedings. 

Under  Bankruptcy  Act,  §  6h  (Comp.  St.  1916,  |  9580),  relating  to  tmnk- 
ruptcy  of  one  member  of  a  Arm,  partnership  property  may,  by  consent  of 
the  partner  or  partners  not  adjudged  bankrupts,  be  administered  in  part- 
nership proceedings  of  one  of  the  partners. 

5.  Bankbuptct   iS=>219 — ^Pabtnebship. 

Under  Bankruptcy  Act,  §  6h  (Comp.  St  1916,  J  9589),  declaring  that  In 
the  event  of  the  bankruptcy  of  one  or  more,  but  not  all,  of  the  members 
of  a  firm,  the  partnership  property  is  not  to  be  administered,  unless  by 
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oonaHit  of  the  partner  or  partoers  not  adjudicated  bankrupts,  the  firm 
property  may  be  administered  on  bankruptcy  of  the  sole  surviving  part- 
ner, both  Individually  and  as  sole  survivinK  partner. 

Petition  to  Revise  and  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

In  the  matter  of  the  bankruptcy  of  G.  Franklin  Stringer,  individually 
and  as  sole  surviving  partner  of  Stringer  &  Co.  The  referee  held  that 
certain  property  was  firm  property,  and  his  action  was  sustained  by 
the  District  Court.  From  such  order  Mary  E.  lycwis  and  others  ap- 
peal, and  also  petition  to  revise.  Petition  to  revise  dismissed,  and 
order  appealed  from  affirmed. 

This  cause  comes  here  upon  petition  to  revise  an  order  entered  in 
the  District  Court  on  January  11,  1918.  The  facts  appear  in  the 
opinion. 

Henry  M.  Stevenson,  of  New  York  City*,  for  petitioners. 
A.  Gordon  Murray,  of  New  York  City,  for  trustee. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

ROGERS,  Circuit  Judge.  A  voluntary  petition  in  bankruptcy  was 
filed  by  the  bankrupt  on  January  12,  1915.  Matters  connected  with 
this  biikruptcy  have  been  heretofore  adjudicated  in  several  reported 
cases  in  the  District  Court.  230  Fted.  177;  233  Fed.  799;  234  Fed. 
454;  244  Fed.  629.  When  the  matter  came  before  this  court  a  year 
ago,  ve  decided  that  the  claims  of  Mary  E.  Lewis,  H.  Leroy  Lewis, 
and  the  H.  J.  Lewis  Oyster  Company  were  not  entitled  to  share  in 
the  distribution  of  the  firm  assets  of  Stringer  &  Co.  The  case  is  re- 
ported in  240  Fed.  892,  153  C.  C.  A.  578. 

It  appears  now  that  the  referee  has  declared  an  additional  dividend 
of  10  per  cent  to  the  firm  creditors  of  Stringer  &  Co.,  but  that  he  has 
been  stayed  from  paying  it  until  it  can  be  determined  whether  the  sale 
price  of  a  New  York  Stock  Exchange  membership  is  an  asset  of  the 
firm  of  Stringer  &  Co.  or  the  individual  property  of  G.  Franklin 
Stringer.  The  referee  has  held  that  it  is  an  asset  of  Stringer  &  Co., 
and  his  action  has  been  sustained  by  the  District  Judge ;  and  the  ques- 
tion which  is  now  presented  to  this  court  is  whether  3ie  District  Judge 
fell  into  error  in  holding  that  the  seat  on  the  Stock  Exchange  is  to 
be  held  as  an  asset  of  Stringer  &  Co.  or  the  individual  property  of 
G.  Franklin  Stringer,  as  a  liquidating  partner  of  Jewell  &  Stringer. 
The  decision  of  this  court  in  the  former  case  said  nothing  whatever 
as  to  the  disposition  of  this  asset;  that  question  not  having  been 
presented  to  us  at  that  time.  The  petitioners  in  the  present  case  are 
the  same  parties  whose  claims  were  presented  in  the  first  case  and 
held  not  to  be  claims  against  the  assets  of  Stringer  &  Co.  The  peti- 
tioners, having  been  excluded  as  to  certain  of  their  claims  from  the 
firm  assets,  are  now  here  as  exceptants,  objecting  to  the  decision  of 
the  lower  court  that  the  seat  on  the  Stock  Exchange  is  a  firm  asset, 
and  they  seek  to  have  it  decided  that  the  asset  is  an  asset  of  Stringer 
individually. 
253  P.— 23 
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[1]  Before  considering  that  question,  it  may  be  pointed  out  that 
a  difference  of  opinion  has  existed  in  the  courts  as  to  whether  a  seat 
or  membership  in  a  stock  exchange,  or  merchants'  exchange,  or  board 
of  trade,  is  property  which,  if  fraudulent  conveyed  or  assigned, 
may  be  reached  in  equity  Ity  creditors,  lliat  the  creditors  cannot 
reach  it  seems  to  have  been  held  in  Barclay  v.  Smith,  107  111.  349,  47 
Am.  Rep.  437,  Weaver  v.  Fisher,  110  111.  146,  Pancoast  v.  Gowen,  93 
Pa.  66,  and  In  re  Sutherland,  Fed.  Cas.  No.  13,637.  But,  whatever 
may  have  been  thought  at  one  time  on  this  subject,  the  Supreme  Court 
of  the  United  States  has  settled  the  matter  that  membership  in  a  stock 
exchange  is  property  which  passes  to  a  trustee  in  bankruptcy  as  assets 
of  the  bankrupt's  estate.  Page  v.  Edmunds,  187  U.  S.  596,  23  Sup. 
Ct.  200,  47  I..  Ed.  318;  Hyde  v.  Woods,  94  U.  S.  523,  24  L.  Ed.  264. 
And  see  In  re  Page,  107  Fed.  89,  46  C.  C.  A.  160,  59  L.  R.  A.  94 
affirming  (D.  C.)  102  Fed.  746.  While  such  property  is  peculiar,  and 
in  its  nature  a  personal  privilege,  yet  such  value  as  it  may  possess,  not- 
withstanding the  restrictions  to  which  it  is  subject,  is  held  to  be  sus- 
ceptible of  being  realized  by  creditors.  This  court  in  Re  Hurlbutt, 
Hatch  Co.,  135  Fed.  504,  68  C.  C.  A.  216,  held  that  a  seat  in  the 
New  York  Stock  Exchange  passed  to  a  trustee  in  bankruptcy. 

[2]  It  appears  that  the  records  of  the  Stock  Exchange  disclose 
that  Edward  H.  Jewell  became  a  member  of  the  Stock  Exchange  in 
December,  1902;  that  on  May  23,  1912,  his  membership  was  trans- 
ferred to  G.  Franklin  Stringer;  that  the  latter  was  a  member  of  the 
firm  of  Stringer  &  Co.,  which  traded  on  the  Exchange;  and  that 
Stringer's  membership  was  transferred  on  August  26,  1915,  for  $55,- 
000,  which  amount  the  Exchange  paid  over  to  Stringer's  trustee  in 
bankruptcy  on  September  13,  1915,  after  deducting  therefrom  $1,704.- 
90,  being  claims  against  the  firm  of  Stringer  &  Co.  It  is  not  disputed 
that  the  seat  was  originally  an  asset  of  the  firm  of  Jewell  &  Stringer. 
Then,  when  that  firm  was  dissolved,  the  seat  was  transferred  to  String- 
er in  his  individual  name  on  the  books  of  the  Exchange.  The  record 
shows  that  a  rule  of  the  Stock  Exchange  requires  a  membership  in 
that  organization  to  be  an  individual  membership,  and  not  a  firm 
membership.  The  firm  has  no  right  to  appear  on  the  floor  of  the 
Exchange,  but  the  membership  as  an  asset  of  the  firm  is  liable  for  any 
debt  contracted  by  any  member,  and  the  Exchange  regarded  and 
treated  Stringer's  membership  as  an  asset  of  the  firm  of  Stringer  & 
Co.,  and  it  is  stipulated  that  at  the  time  Jewell  transferred  his  mem- 
bership in  the  Exchange  to  Stringer  the  latter  "became  the"  board 
member  of  Stringer  &  Co.,  and  was  published  as  such  in  Stock  Ex- 
change publications."  For  the  two  years  and  nine  months  that  String- 
er &  Co.  continued  to  exist  this  seat  was  utilized  by  it  in  its  business.  It 
appeju-s  that  the  understanding  between  Stringer  and  his  son.  who 
constituted  the  only  other  memW  of  the  firm,  was  that  Stringer  should 
furnish  the  whole  of  the  capital  and  the  son  was  to  put  no  money  into 
the  business.  He  was  to  contribute  only  his  services,  and  was  to 
share  to  the  extent  of  25  per  cent,  in  the  profits  or  losses;  and  an 
affidavit  in  the  record  states  that: 
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"Hie  memberBhlp  In  the  Stock  E2x<diaiig«  that  had  become  the  property  of 
G.  Franklin  Stringer  was  thus  contributed  to  Stringer  &  Co.  as  a  part  of  its 
capital  which  the  banloiipt  had  promised  to  furnish." 

As  Stringer  &  Co.  was  a  stock  brokerage  firm  doing  busineflss  on  the 
Stock  Exchange  by  virtue  of  Stringer's  membership  therein,  and  as 
the  obligations  incurred  by  that  firm  on  the  Exchange  were  liabilities 
^^ainst  the  seat  held  by  Stringer,  the  conclusion  that  the  seat  was  an 
asset  of  the  firm  seems  justified  upon  the  facts  disclosed. 

[3]  It  is  said,  however,  that  when  the  membership  in  the  Exchange 
became  the  individual  property  of  Stringer,  by  virtue  of  Jewell's 
transfer  of  his  seat  to  Stringer,  the  latter  had  no  right  to  convert  it 
into  an  asset  of  Stringer  &  Co.,  and  that  the  attempt  to  do  so  was 
fraudulent  and  void  as  to  creditors.  I  am  tuiable  to  concur  in  any 
such  conclusion.  This  court  decided  in  the  former  case  that  Stringer 
took  the  assets  of  Jewell  &  Stringer  as  his  separate  property,  free 
from  the  liens  of  the  firm  creditors.  There  is  no  attempt  made  in 
this  case  to  have  this  court  reverse  its  former  decision  upon  that 
point.  So  that  I  begin  this  case  at  that  point,  and  say  that  it  is  es^ 
tablished  that  Stringer  took  the. assets  of  Jewell  &  Stringer,  includ- 
ing this  seat  mi  the  Exchange,  as  his  individual  property,  free  from  the 
liens  of  the  creditors  of  the  old  firm.  It  was  also  decided  in  the  former 
case,  and  it  is  not  controverted  in  this,  that  at  the  time-  the  old  firm 
was  dissolved,  and  the  new  firm  was  organized,  it  does  not  appear 
that  Stringer  was  insolvent.  As  the  assets  then  were  Stringer's  in- 
dividual property,  and  he  is  not  shown  to  have  been  insolvent  at  the 
time,  how  can  it  be  said  that  he  did  not  have  the  right  to  organize 
the  new  firm  of  Stringer  &  Co.,  of  which  he  was  a  member,  and  put 
these  assets  into  it?    "This  court,  in  the  Matter  of  Braus,  248  Fed.  55, 

—  C.  C.  A. ,  held  that  where  one  who  does  not  know  whether  he  is 

solvent  or  insolvent  organizes  a  corporaticKi,  and  transfers  his  property 
to  it  in  return  for  its  capital  stock  taken  at  full  valuation,  the  transac- 
tion is  not  in  itself  to  be  regarded  as  a  hindering  and  delaying  of  cred- 
itors within  the  meaning  of  the  statute  of  Elizabeth ;  and  I  am  not  pre- 
pared, therefore,  to  hold  that  it  is  in  itself  within  the  meaning  of  that 
statute  a  hindering  and  delaying  of  creditors  for  one,  not  shown  to  be 
insolvent  at  the  time,  to  organize  a  partnership  and  to  embark  his  prop- 
erty in  the  partnership  enterprise.  I  am  unable  to  distinguish  the  two 
cases  in  principle. 

This  court  cannot  hold  that  one  who  puts  into  a  partnership  his 
individual  assets  is  to  have  the  transaction  treated  as  though  it  were 
a  voluntary  transfer  of  his  assets  to.  some  third  person,  which  can  be 
declared  fraudulent  as  to  creditors  unless  he  retains  in  his  individual 
possession  sufficient  remaining  assets  to  pay  the  whole  of  his  debts. 
I  know  of  no  case  which  asserts  that  doctrine,  and  if  there  be  any 
we  are  concluded  by  our  decision  in  the  Matter  of  Braus  from  fol- 
lowing it,  if  we  were  so  disposed.  If  A.  transfers  his  property  to  B., 
he  puts  his  property  beyond  his  creditors,  for  the  creditors  of  A.  can- 
not levy  upon  the  property  of  B.  If,  however,  A.  and  B.  form  a 
corporation  or  a  partnership,  into  which  A.  puts  his  property,  Tie  does 
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not  thereby  put  the  property  beyond  the  reach  of  creditors.  They 
may  levy  in  the  one  case  on  A.'s  shares  of  stock,  and  in  the  other  on 
the  firm  property  to  the  extent  of  A.'s  interest  That  is  the  law  of 
this  court  as  established  in  the  Matter  of  Braus. 

[4,  5]  There  has  been  no  adjudication  of  bankruptcy  of  tiie  firtn 
of  Stringer  &  Co.,  and  prior  to  the  filing  of  the  petition  now  under 
consideration  the  firm  of  Stringer  &  Co.  had  been  dissolved  by  the 
death  of  the  bankrupt's  son.  The  death  of  the  son,  who,  with  Stringer 
Sr.,  constituted  the  only  two  members  of  the  firm,  occurred  on  Jan- 
uary 9,  1915.  The  voluntary  petition  in  bankruptcy  was  filed  by  the 
bankrupt  herein  cm  January  12,  1915,  and  on  tiie  same  day  he  was 
duly  adjudicated  a  bankrupt,  individually  and  as  sole  -surviving  part- 
ner of  Stringer  &  Co.  We  are  told  by  the  petitioners  that  the  pro- 
ceeds of  the  Stock  Exchange  seat  cannot  be  distributed  among  the 
creditors  of  Stringer  &  Co.  for  the  reason  that  that  firm  is  not  in 
bankruptcy.  There  is  no  doubt  that  as  a  rule  partnership  affairs  are 
not  to  be  administered  by  the  trustee  of  the  individual  bankrupt  with- 
out the  consent  of  the  remaining  members. 

The  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  §  5h,  30  Stat.  547 
[Comp.  St  1916,  §  9589])  expressly  declares  that  in  the  event  of  one 
or  more,  but  not  ^1,  of  the  members  of  a  partnership  being  adjudged 
bankrupt,  the  partnership  property  is  not  to  be  administered  in  bank- 
ruptcy, unless  by  consent  of  the  partner  or  partners  not  adjudged 
bankrupt;  but  such  partner  or  partners  not  adjudged  bankrupt  shall 
settle  the  partnership  business  as  expeditiously  as  its  nature  will  per- 
mit, and  account  for  the  interest  of  the  partner  or  p&rtners  adjudged 
,  bankrupt.  It  follows,  of  course,  that  by  the  consent  of  tiie  partner 
or  partners  not  adjudged  bankrupt  the  partnership  property  may  be 
administered  in  the  bankruptcy  proceedings  of  one  of  the  partners.  In 
re  Filmar,  177  Fed.  170,  100  C.  C.  A.  632;  In  re  Harris  (D.  C.)  108 
Fed.  517. 

We  know  of  no  reason  why,  under  the  circumstances  of  Ais  case, 
the  court  having  jurisdiction  over  Stringer  as  an  individual  and  as 
sole  surviving  partner  of  the  firm  of  Stringer  &  Co.  has  not  complete 
jurisdiction  over  the  partnership  estate ;  there  being  no  surviving  and 
solvent  partner  who  is  entitled  to  administer  upon  the  partnership  es- 
tate, and  no  administrator,  so  far  as  it  appears,  of  such  a  partner. 
See  In  re  Pierce  (D.  C.)  102  Fed.  977.  Under  the  circumstances  as 
disclosed  by  the  record  in  this  case  it  is  quite  immaterial  that  the 
firm  of  Stringer  &  Co.  has  not  been  adjudicated  a  bankrupt.  We  know 
of  no  reason  why  the  court  below  should  not  distribute  the  funds  in 
the  trustee's  hands  and  which  belong  to  the  firm  creditors  of  String- 
er &  Co. 

My  Associates  concur  in  the  result,  on  the  ground  that  the  case  pre- 
sented by  the  petition  cannot  be  distinguished  from  In  the  Matter  of 
Braus. 

The  petition  for  review  is  dismissed,  and  the  order  appealed  from 
is  affirmed. 
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In  re  BROWN  et  al. 

BROWN  et  al.  v.  W.  H.  KENWOBTHT  ft  SON  et  at 

(Circuit  Ooart  of  Appeals,  Ninth  carcnlt.    October  14,  1918.) 

No.  31T3. 

1-  Baskbuptct  «=>68 — Involuntary  Pboceedinos — Occupatiow  of  Dkbtob. 
In   determining   whether   an   alleged   bankrupt   Is   chiefly   engaged   In 
fanning,  all  his  activities  are  to  be  taken  Into  consideration,  the  rela- 
tive amount  6t  time  devoted  to  each,  and  the  comparative  amount  of 
revenne  recelyed  and  ii^ebtednesB  Incnrred  in  each. 

2L  BaHKBTTFTOT  «S>68 — iHVOLUIfTABY  FBOCEEDINOa OCOTJPATIOK  OF  DEBT- 
OR— "Chxefly  Enoaoed  in  Fabmino." 

An  alleged  bankrupt,  who,  although  conducting  a  large  farm,  also 
built  and  operated  a  packing  honse,  creamery,  and  poultry  yards,  buying 
live  stock  and  poultry,  and  who  contracted  the  larger  part  of  his  indebted- 
ness in  connection  with  business  other  than  farming,  held  not  dilefiy 
engaged  in  farming. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Engage.] 

Appeal  from  the  District  Court  of  the  Uniteil  States  for  the  South- 
em  Divisiwi  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

In  the  matter  of  A.  L.  Brown  and  the  community  consisting  of 
A.  L.  Brown  and  Emma  Brown,  his  wife,  alleged  bankrupts ;  W.  H. 
Kcnworthy  &  Son  and  others,  petitioners.  The  alleged  bankrupts 
and  the  Dexter  Horton  National  Bank  of  Seattle  appeal  from  an 
order  of  adjudication.    Affirmed. 

For  opinion  below,  see  251  Fed.  365. 

Herr,  Bayley  &  Croson,  of  Seattle,  Wash.,  for  appellants  Brown 
et  al. 

Peters  &  Powell,  of  Seattle,  Wash.,  for  appellant  Dexter  Horton 
Nat.  Bank  of  Seattle. 

Kerr  &  McCord,  of  Seattle,  Wash.,  and  Stephen  V.  Carey,  of  Spo- 
kane, Wash.,  for  appellee  National  Bank  of  Commerce  of  Seattle. 

Walter  M.  Harvey,  of  Tacoma,  Wash.,  for.  petitioning  creditors. 

R.  P.  Oldham,  of  Seattle,  Wash.,  for  appellee  Seattle  Nat.  Bank. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge.  The  question  which  this  appeal  pre- 
sents is  whether  the  court  below  erred  in  confirming  the  master's 
report  and  adjudging  that  the  appellant  A.  L.  Brown  was  not  chiefly 
engaged  in  farming  or  the  tillage  of  the  soil  on  December'  28,  1917, 
the  date  of  the  alleged  act  of  bankruptcy,  for  which  his  creditors  by 
their  petition  sought  to  have  him  adjudged  bankrupt.  Brown  was 
a  citizen  of  Seattle,  a  lawyer,  and  the  president  of  the  Amos  Brown 
Estate,  a  corporation,  in  which  he  and  his  mother  and  sisters  owned 
all  the  shares ;  the  estate  consisting  of  city  property  of  the  value  of 
$2,350,000.    As  such  president  he  received  a  salary  of  $3,000  per  an- 
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num.  He  acquired  2,100  acres  of  land,  situate  about  60  miles  from 
Seattle,  and  he  and  his  wife  had  their  home  thereon,  while  at  the  same 
time  they  maintained  apartments  in  Seattle,  where  much  of  their 
time  was  spent.  The  farm  was  stocked  with  a  large  number  of  cows, 
bulls,  stallions,  horses,  swine,  and  poultry.  Brown  expended  large 
sums  of  money  in  improving  the  farm.  He  erected  thereon  numerous 
buildings,  including  a  stallion  bam,  an  extensive  packing  house,  with 
cold  storage  rooms,  a  creamery,  and  poultry  houses.  The  packing 
house  cost  from  $50,000  to  $60,000,  and  the' creamery  and  poultr>' 
houses  about  $30,000.  Both  the  packing  house  and  the  creamery 
were  of  capacity  vastly  in  excess  of  the  needs  of  the  farm.  In  1915 
he  engaged  in  the  business  of  selling  his  products  directly  to  con- 
sumers by  means  of  the  parcels  post.  He  secured  the  services  of 
a  government  inspector  for  his  packing  plant.  He  slaughtered  cat- 
tle and  hogs,  and,  aside  from  beef,  the  manufactured  product  of  the 
packing  house  included  ham,  bacon,  sausage,  and  pickled  pigs'  feet. 
He  bought  cattle,  hogs,  and  chickens  from  others  to  the  extent  of 
from  38  to  40  per  cent,  of  the  products  which  passed  through  the 
packing  house.  The  evidence  was  that  during  the  year  1917  the  gross 
income  from  his  several  industries  was  about  $222,000,  of  which 
about  $95,000  was  the  gross  income  from  the  farm ;  that  the  feed 
purchased  amounted  to  $37,648,  while  the  feed  raised  on  the  farm 
was  $17,600;  that  the  gross  expense  of  his  operations  was  about 
$250,000,  of  which  about  $22,000  was  the  cost  of  operating  the  farm ; 
that  the  total  cost  of  labor  was  $46,391,  of  which  the  farm  labor  cost 
was  $16,000.  When  obtaining  a  loan  from  a  bank  in  July,  1917, 
Brown  stated  to  the  president  of  the  bank  that  he  was  advertising  a 
sale  of  his  cattle,  that  he  realized  that  in  order  to  make  money  he 
must  make  it  from  his  packing  plant,  and  that  he  was  making  no 
money  out  of  the  stock,  and  for  tihat  reason  he  was  going  to  dispose 
of  it.  On  February  26,  1918,  Brown  wrote  to  his  creditors  as  fol- 
lows : 

"In  closing  this  letter  I  want  to  impress  you  with  the  tact  that  for  the 
past  several  years  I  have  been  educating  the  fanners  for  many  miles  around 
in  the  raising  and  furnishing  me  with  more  and  better  products ;  I  agrecin? 
to  take  It  all.  They  are  now  demanding  that  I  still  furnish  them  a  market 
for  their  products.  As  a  manufacturing  plant  1  have  been  buying  for  a 
long  time  about  95  per  cent  of  the  farm  products  we  sold.  We  have  dally 
calls  for  hundreds  of  dollars  worth  of  Brown  Farm  Products,  which  we  can- 
not furnish  (no  capital  to  purchase  the  raw  products  with)." 

It  is  true  that  Brown  testified  that  he  did  not  mean  by  his  letter 
that  he  had  been  buying  95  per  cent,  of  the  farm  products  which  he 
sold,  but  that  he  meant  he  had  only  "enough  stuff  to  fill  S  per  cent 
of  the  orders  we  were  then  getting."  ^But  the  explanation  does  not  seem 
to  explain  the  language  of  the  letter.  At  the  close  of  the  year  1917, 
Brown's  debts  exceeded  $1,000,000,  and  his  accounts  payable  were 
about  $49,000.  He  had  borrowed  from  the  Amos  Brown  Estate  about 
$500,000,  and  he  owed  to  various  banks  and  other  creditors  for  loans 
$424,000.  He  testified  that  the  money  obtained  on  the  most  of  these 
loans  went  to  the  Amos  Brown  Estate. 

[1]   In  determining  whether  one  is  chiefly  engaged  in  fanning. 
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all  his  activities  are  to  be  taken  into  consideration.  American  Ag- 
ricultural Co.  V.  Brinkley,  194  Fted.  411,  114  C.  C.  A.  373,  Ann.  Cas. 
1915C,  100;  Harris  v.  Tapp  (D.  C.)  235  Fed.  918.  It  is  proper  to 
consider  the  relative  amount  of  time  he  devoted  to  the  several  lines 
of  endeavor  in  which  he  was  interested,  and  it  has  been  held  that 
the  comparative  amount  of  revenue  received  from  each  may  be  tak- 
en into  account,  as  well  as  the  relative  amount  of  indebtedness  which 
he  has  incurred  in  his  different  lines  of  business.  Hart-Parr  Co.  v. 
Barkley,  231  Fed.  913,  146  C.  C.  A.  109;  In  re  EHsney  (D.  C.)  219  Fed. 
294.  One  who  is  engaged  chiefly  in  farming  is  within  the  excep- 
tion, although  as  incidental  thereto  he  raises  live  stock  for  sale  and 
engages  extensively  in  the  creamery  and  poultry  business.  In  re 
Thompson  <D.  C.)  102  Fed.  287;  Gregg  v.  Mitchell,  166  Fed.  725, 
92  C.  C.  A.  415,  20  L.  R.  A.  (N.  S.)  148,  16  Ann.  Cas.  510.  But 
it  is  otherwise  if  the  incidental  business  assumes  such  proportions 
as  to  become  the  principal  business.  Bank  of  Dearborn  v.  Matney 
(D.  C.)  132  Fed.  75.  And  one  who  is  engaged  chiefly  in  farming  is 
within  the  exception,  although  he  may  be  engaged  in  other  lines  of 
business  of  less  importance  wholly  disconnected  with  farming.  Couts 
V.  Townsend  (D.  C.)  126  Fed.  249;  Wulbern  v.  Drake,  120  Fed. 
493,  56  C.  C.  A.  643. 

[2]  With  these  principles  in  view,  we  are  not  ccmvinced  that  the 
evidoice  is  such  as  to  justify  us  in  disturbing  the  conclusion  of  the 
court  below.  The  main  portion  of  Brown's  debts  were  incurred  on 
behalf  of  the  Amos  Brown  Estate,  and  a  very  considerable  portion 
of  his  time,  especially  during  the  year  1917,  was  devoted  to  the  busi- 
ness of 'that  estate.  In  addition  to  that,  the  evidence  indicates  that 
Brown's  principal  interest  at  the  farm  was  in  developing  the  busi- 
ness of  his  packing  house,  creamery,  and  poultry  yards,  and  in  pur- 
chasing live  stock  and  poultry  from  others,  and  selling  directly  to 
consumers  the  products  of  his  plants.  In  re  Brown  (D.  C.)  132  Fed. 
706;  In  re  Mackey  (D.  C.)  110  Fed.  355;  In  re  Disney  (D.  C.)  219 
Fed.  294. 

The  judgment  is  affirmed. 
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COOPER  V.  UNITED  STATED 

(Circalt  Court  of  Appeals,  Ninth  Circuit     October  7,  1918.) 

No.  3119. 

PoBLic  Lands  i8=>29 — Resebv^d  Lands — ^Rights  of  Homestead  Appucast. 
Where  the  statute  opening  an  Indian  reservation  to  settlement  author- 
ized the  Secretary  of  the  Interior  to  reserve  land  for  to^n  sites  and  the 
proclamation  Issued  pursuant  thereto  in  terms  applied  only  to  unreserved 
land,  no  rights  on  a  tract  reserved  for  a  town  site  can  be  acquired  by  a 
homestead  application. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Action  by  the  United  States  against  C.  A.  Cooper.  Judgment  for 
the  United  States,  and  defendant  brings  error.    Affirmed. 

C.  A.  Cooper,  of  Plummer,  Idaho,  and  W.  H.  Batting,  of  Coeur 
d'AIene,  Idaho,  for  plaintiff  in  error. 

J.  1,.  McClear,  U.  S.  Atty.,  of  Boise,  Idaho,  and  John  R.  Smead, 
Asst.  U.  S.  Atty.,  of  Idaho  City,  Idaho. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  government  brought  this  action  in  the 
court  below  to  oust  the  defendant  thereto  (plaintiff  in  error  here) 
from  the  S.  E.  l^  of  section  18,  township  46  north,  range  4  west 
of  Boise  meridian;  the  defendant  being  m  possession  of  the  land 
and  claiming  the  right  to  such  possession  under  the  homestead  laws. 
A  jury  was  waived  and  the  case  submitted  to  the  court  upon  the  agreed 
facts.  Those  showed  that  the  piece  of  land  in  question  is  within 
that  portion  of  the  Coeur  d'AIene  Indian  reservation  in  Kootenai  coun- 
ty, Idaho,  which  the  act  of  Congress  of  June  21,  1906  (34  Stat.  335, 
337,  c.  3504),  provided  should  be  opened  to  settlement  and  entry  by 
proclamation  of  the  President,  and  which  proclamation  should  pre- 
scribe the  time  when  and  the  manner  in  which*  thei  lands  might  be 
settled  upon,  occupied,  and  entered  by  persons  entitled  to  make  en- 
try thereof.  That  act  of  Congress  also  provided  at  the  page  last 
cited ; 

"That  the  Secretary  of  the  Interior  shall  reserve  from  said  lands,  whether 
surveyed  or  unsurveyed,  such  tracts  for  town-site  purposes  as  in  his  opinion 
may  be  required  for  the  future  public  interests,  and  he  may  cause  any  such 
ireservations,  or  parts  thereof,  to  be  surveyed  into  blocks  and  lots  of  suitable 
size,  and  to  be  appraised  and  disposed  of  under  such  regulations  as  he  may 
prescribe,  and  the  net  proceeds  derived  from  the  sale  of  such  lands  shall  be 
paid  to  said  Indians  as  provided  in  section  T  of  this  act." 

Pursuant  to  the  authority  thus  vested  in  the  Secretary  of  the  In- 
terior, the  latter,  on  July  15,  1907,  withdrew  the  whole  of  section  18, 
township  46  north,  range  4  west,  of  the  Coeur  d'AIene  Indian  res- 
ervation, for  the  Plummer  town  site.  Pursuant  to  the  authority  vest- 
ed in  the  President  by  the  act  of  June  21,  1906,  and  other  acts  of 
Congress  relating  to  other  Indian  reservations,  the  President,  on  May 
22,   1909  (36  Stat.  2494),  issued  his  proclamation  by  which  he  did 
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thereby  "prescribe,  proclaim,  and  make  known,"  among  other  things, 

that— 

"All  tlie  nonmineral,  unreserved  lands  classified  as  agricultural  lands, 
grazing  lands  and  timbered  lands  In  the  Ccenr  d'Alene  Indian  reserratlon  In 
the  state  of  Idaho,  under  the  act  of  Congress  approved  June  21,  1906  &i 
Stat  335),  shall  be  disposed  of  under  tlie  provisions  of  the  homestead  laws  of 
the  United  States  and  said  acts  of  Congress  and  be  opened  to  settlement  and 
eutry  in  the  following  manner  and  not  otherwise" — specifying  the  conditions 
and  requirements. 

By  act  of  August  4,  1916  (39  Stat.  435,  c.  268),  entitled  "An  act 
authorizing  the  Secretary  of  the  Interior  to  subdivide  a  part  of  the 
town  site  of  Plummer,  Idaho,  and  for  other  purposes,"  that  officer 
was  authorized  and  directed  to  cause  to  be  subdivided  that  part  of 
the  town  site  of  Plummer,  Cceur  d'Alene  reservation,  Idaho  "(which 
town  site  was  created  under  the  act  of  June  twenty-one,  nineteen 
hundred  and  six.  Thirty-fourth  Statutes  at  large,  pages  three  hun- 
dred and  twenty-five  and  three  hundred  and  thir^-seven),  described 
as  the  southeast  quarter  of  section  eighteen,  township  forty-six  north, 
range  four  west,  into  streets  or  roads  and  into  tracts  of  not  exceed- 
ing five  acres  each,  and  to  cause  the  tracts  to  be  appraised,  except 
such  as  are  hereinafter  reserved  for  the  town  of  Plummer,  and  sold 
at  not  less  than  their  appraised  value."  The  act  last  referred  to  also 
made  various  provisions  for  the  benefit  of  the  town  of  Plummer,  in 
the  way  of  waterworks,  schoolhouses,  and  a  park. 

It  is  agreed  that  the  southeast  quarter  of  the  section  so  reserved 
for  the  Plummer  town  site  has  never  been  subdivided  into  lots  and 
blocks,  and  that  on  May  12,  1910,  the  plaintiff  in  error.  Cooper,  ten- 
dered to  the  tfnited  States  land  office  at  Cceur  d'Alene,  Idaho,  a 
homestead  a|^lication  therefor,  the  serial  number  of  which  was  04640, 
which  application  was  rejected  by  the  local  land  office,  an  appeal 
from  which  rejection  was  taken  May  13,  1910.  On  the  18th  of  the 
next  month — ^June  18,  1910 — ^the  Commissioner  of  the  General  Land 
Office  affirmed  the  action  of  the  local  land  officers,  on  the  ground  that 
the  quarter  section  applied  for  was  embraced  within  the  town  site 
of  Plummer.  The  stipulation  contained  a  recital  of  these  further 
facts: 

"Jannarr  7,  1911,  the  General  Land  Office  called  upon  the  local  land  office 
for  a  report  in  connection  with  Cooper's  case,  and  wi  February  16,  1911,  the 
local  office  reported  that  no  appeal  had  been  taken  on  the  General  Land 
Office  decision  dated  June  4,  1910.  March  11,  1911,  the  General  Land  Office 
'finally  rejected  the  tendered  application  No.  04640,  so  filed  May  12,  1910,  and 
closed  the  case." 

More  than  four  years  thereafter,  to  wit,  August  20th,  1915,  the 
plaintiff  in  error.  Cooper,  "filed  a  new  homestead  application.  Serial 
Ko.  09792,"  for  the  land  in  question,  which  application  was  reject- 
ed by  the  officers  of  the  local  land  office,  from  .which  ruling  the  ap- 
plicant filed  on  the  same  day  an  appeal  to  the  Commissioner  of  the 
General  Land  Office,  by  which  officer  the  applicant  was  allowed  to 
file  written  arguments  in  support  of  his  appeal.  Thereafter,  and  on 
September  15,  1916,  the  Commissioner  rendered  his  decision,  hold- 
ing that  the  land,  being  included  within  the  town  site  of  Plimimer, 
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was  not  subject  to  homestead  entry,  thereby  sustaining  the  ruling  of 
the  local  land  ofSce.  The  applicant  being  allowed  an  appeal  to  the 
Secretary  of  the  Interior  from  that  decision  of  the  Commissioner, 
such  appeal  was  taken  November  29,  1916,  where  it  remains  pending. 

If  the  land  in  suit  could  be  properly  r^arded  as  public  land,  sub- 
ject to  disposal  under  the  general  laws  of  the  United  States,  we 
should  be  obliged  to  reverse  the  judgment  appealed  from,  and  to 
direct  a  dismissal  .of  the  action,  on  the  authority  of  the  cases  of  Unit- 
ed States  V.  Devil's  Den  Cons.  Oil  Co.  and  Lost  Hills  Mining  Co. 
V.  United  States,  251  Fed.  548,  163  C.  C.  A.  542,  recently  decided  by 
us,  and  cases  there  cited.  But,  as  will  have  been  seen  from  the  above- 
mentioned  legislation,  and  from  the  proclamation  of  the  President, 
it  was  only  "nonmineral  unreserved  lands  classified  as  agricultural 
lands,  grazing  lands,  and  timber  lands  in  the  Coeur  d'Alene  Indian 
reservation"  3iat  were  authorized  to  be  disposed  of  under  the  provi- 
sions of  the  homestead  laws  of  the  United  States,  and  according  to 
the  agreed  fact  the  whole  of  the  section  embracing  the  quarter  sec- 
tion here  in  suit  was,  by  express  statutory  authority,  duly  reserved 
for  town-site  purposes  by  the  Secretary  of  the  Interior  July  15,  1907. 
The  land  in  controversy  was  not,  therefore,  subject  to  sale  or  oth- 
er disposal  under  general  laws  at  the  time  of  either  of  the  home- 
stead applications  of  the  plaintiff  in  error,  and  that  only  lands  of 
the  latter  character  ever  were  subject  to  homestead  entry  is  too  well 
settled  to  admit  of  question. 

The  judgment  is  affirmed. 


FEDERAL   MINING   &   SMBLTINO   CO.   T.   ANDERSON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit      October  7,  1918.) 

No.  3129. 

1.  Master  ahd   Sbbvant  «=>278(10) — Mabteh'b  LiABiMrr  foe   Ikjukt   to 

Servant — ^Unsafe  Place  to  Wobk. 

The  finding  of  a  Jury  that  an  injury  to  plaintiff,  whose  arm  was 
broken  by  a  piece  of  steel  while  be  was  operating  a  cage  In  defendant's 
mine,  was  due  to  the  negligence  of  defendant  In  permitting  the  sted  to 
be  piled  so  near  the  shaft  that  it  was  struck  by  the  cage,  held  sustained 
by  the  evidence. 

2.  Neglioencb  «=»134(2),   136(9) — CiBctntsxANTiAL  Bvidehc&t-Infebenceb— 

Jury  Question. 

The  cause  of  an  accident  may  be  Inferred  from  circumstances,  and 
such  inferences  are  for  the  Jury  to  draw. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Action  at  law  by  Andv  Anderson  ag^nst  the  Federal  Mining  & 
Smelting  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

^s»For  other  cun  (ee  same  topic  ft  KET-NUMBBR  In  all  Key-Namber«d  Dtscstt  ft  IndeXM 
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Featherstone  &  Fox,  of  Wallace,  Idaho,  for  plaintiff  in  error. 
Plummer  &  L,avin,  of  Spokane,  Wash.,  and  Therrett  Towles,  of 
Wallace,  Idaho,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  [1]  The  defendant  in  error  recovered  in  the 
court  below  a  verdict  and  judgment  for  personal  injuries  alleged  to 
have  been  sustained  by  him  by  reason  of  the  negligence  of  the  defend- 
ant to  the  action,  plaintiff  in  error  here.  The  plaintiff  was  employed 
in  the  operation  of  a  cage  of  one  of  the  defendant's  mines,  and  while 
the  latter  was  being  lowered  in  the  shaft,  with  the  plaintiff  on  it,  in 
passing  the  1,000-foot  level  of  the  mine  on  its  way  to  the  1,800-foot 
level,  a  piece  of  steel  protruding  from  the  level  was  struck  by  the  cage 
and  knocked  against  the  arm  of  the  plaintiff,  inflicting  the  injury 
for  which  he  sued  and  recovered.  I^ack  of  negligence  on  the  part 
of  the  defendant,  contributory  negligence  by  the  plaintiff,  and  as- 
sumption of  risk  by  the  latter  were  set  up  in  defense — ^the  latter  in 
these  words : 

"Tbat  If  tbe  said  plaintiff  was  Injured  on  the  2Stb  day  cA  May,  1917,  as 
alleged  in  plalntUTs .  complaint,  he  was  injured  by  and  tlirough  one  of  the 
risks  of  tbe  employment  and  one  of  the  risks  he  assumed,  especially  the  rlslc 
of  l>eing  injured  in  tbe  course  of  bis  employment  by  some  object  falling 
dotrn  said  abaft" 

It  was  stipulated  by  the  parties  that  the  defendant  company  "at  one 
time  promulgated"  this  rule: 

"Drills,  timber,  or  other  material  most  not  be  placed  within  Ave  feet  of 
any  shaft,  opening  or  winze." 

And  there  was  much  testimony  given  tending  to  show  a  general  disre- 
gard of  the  rule  by  the  miners,  including  the  plaintiff,  and  there  was  a 
good  deal  of  testimony  regarding  the  condition  -of  the  shaft  and  gates. 

The  trial  court  instructed  the  jury,  among  other  things  (to  which 
instructions  no  exception  was  taken),  that  uie  plaintiff  was  not  en- 
tided  to  recover  by  reason  of  the  condition  of  the  shaft  or  gates,  but 
that  they  might  consider  the  condition  of  the  shaft  and  of  the  gates, 
and  the  practicability  of  operating  the  hoisting  device — 

"in  determining  whether  or  not  tbe  plaintUF  was  guilty  of  contributory  neg- 
ligence; that  is,  of  a  want  of  proper  care  in  Ikaving  those  gates  open  at  the 
time  tbe  injury  occurred,  if  you  find  that  he  did  have  them  open." 

The  court  also  in  its  instructions  said  that  there  was  but  one  pri- 
mary groimd  of  alleged  negligence  upon  which  it  could  find  in  the 
plaintiff's  favor,  if  at  all,  that  negligence  being— 

"according  to  the  plaintiff's  claim,  that  the  defendant  company  permitted 
steel  to  be  piled  or  left  near  the  edge  of  the  shaft,  and  that  one  of  these 
pieces,  by  reason  of  the  carelessness  of  the  company  in  that  respect,  came  so 
near  the  edge,  indeed,  projected  over  the  edge  there  a  little  way,  so  that  when 
the  cage  descended  It  struck  the  end  of  it  and  threw  it  upon  him  and  broke 
bis  arm." 

There  were  certainly  some  circumstances  testified  to  tending  to 
show  that  the  acddent  occurred  that  way,  while  some  of  it  tended  to 


Digitized  by 


Google 


364  26S  FEDBSAL  BBPORTBB 

show  the  contrary;  and  the  court  by  its  instructions  Itfft  it  to  the  jury 
to  say  whether  the  accident  did  result  from  the  piece  of  steel  as  al- 
leged by  the  plaintiff,  and  further  whether — 

"tbat  steel  came  to  tbe  e6ge  of  the  shaft  by  reas4Mi  of  the  habitual  placing  ot 
It  there  and  leaving  It  there." 

[2]  That  the  cause  of  an  accident  may  be  inferred  from  circum- 
stances does  not  admit  of  doubt.  Perkins  v.  Northern  Pac.  Ry.  Co., 
199  Fed.  712,  719,  118  C.  C.  A.  150.  Such  inferences  are  for  the  jury 
to  draw.  "Twelve  men,"  said  the  Supreme  Court  in  Railroad  Co.  v. 
Stout,  17  Wall.  657,  664  (21  L.  Ed.  745),  "of  the  average  of  the  com- 
munity, comprising  men  of  education  and  men  of  little  education,  men 
of  learning  and  men  whose  learning  consists  only  in  what  they  have 
themselves  seen  and  heard,  the  merchant,  the  mechanic,  the  farmer, 
the  laborer — ^these  sit  together,  consult,  apply  their  separate  experience 
of  the  affairs  of  life  to  the  facts  proven,  and  draw  a  unanimous  con- 
clusion. This  average  judgment,  thus  given,  it  is  the  great  effort  of 
the  law  to  obtain.  It  is  assumed  that  twelve  men  know  more  of  .the 
common  affairs  of  life  thap  does  one  man;  that  they  can  draw  wiser 
and  safer  conclusions  from  admitted  facts  thus  occurring  than  can 
a  single  judge.  In  no  class  of  cases  can  this  practical  experience  be 
more  wisely  applied  than  in  that  we  are  considering.  We  find,  accord- 
ingly, although  not  uniform  or  harmonious,  that  the  authorities  justify 
us  in  holding  in  the  case  before  us,  that  although  the  facts  are  un- 
disputed it  is  for  the  jury,  and  not  for  the  judge,  to  determine  whether 
proper  care  was  given,  or  whether  they  establish  negligence." 

The  judgment  is  affirmed. 


TAIGMAN  T.  DBSURE  et  aL 

(Circuit  Court  of  Appeals,'  Second  Circvilt.    March  13,  1918.  ,  On  Application 
for  Reargument,  April  12,  1918.) 

No.  75. 

1.  Patents  ^=.327 — ^Vai-ibitt — Conoi-usiveness  or  Decbee — Pebsors  Con- 

cluded. 

One  not  a  party  to  an  infringement  suit,  and  not  technically  a  privy 
thereto,  although  allied  In  interest  with  defendant,  Is  not  bound  by  a 
decree  afUnning  the  validity  of  the  patent  alleged  to  have  been  Infringed. 

2.  Patents  «=»328 — Invention — Anticipation. 

Patent  No.  984,327,  claims  15  and  16,  for  a  motor-control  apparatus, 
which  serves  to  exactly  control  the  operation  of  electric  motors,  to  start 
and  stop  the  same,  or  to  vary  the  speed,  and  patent  No.  1,014,944,  claim  3, 
for  a  pulley  brake  for  motor-controlled  apparatus,  particularly  adapted 
for  a  brake  mechanism  on  a  motor-actuated  sewing  machine,  held  to 
show  invention,  and  not  to  have  been  anticipated. 

3.  Patents  «=>81 — Infringement  Suit — Priob  Use. 

Defendant,  who  admitted  infringement  of  a  patent,  otherwise  valid,  and 
defended  on  the  ground  of  prior  public  use,  has  the  burden  of  establish- 
ing such  use  beyond  a  reasonable  doubt. 

4s»For  otber  cmob  see  luaae  topic  ft  KBY-NUUBER  In  aU  Ker-Mumberad  Dlg«8t>  A  Indexes 
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4.  PaTEITTS   «=»81 — iNFBIKdEHENT — PBIOB   USE — BviDENCl!. 

In  a  siilt  for  the  infringement  of  patent  No.  984,827,  claims  15  and  16, 
and  patent  No.  1,044,944,  claim  3,  evidence  held  insufficient  to  sustain  the 
defense  of  prior  public  use. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Bill  by  Max  Taigman  against  Samuel  Desure,  trading  as  D.  &  D. 
EleAric  Company,  and  another.  From  a  decree  for  complainant,  hold- 
ing the  first  patent  valid  and  infringed,  and  dismissing  the  bill  for  in- 
fringement as  to  the  second  patent,  the  parties  cross-appeal.  Decree 
sustaining  the  first  patent,  and  holding  it  infringed,  affirmed,  and  de- 
cree (lismissing  bill  for  infringement  of  the  second  patent  reversed, 
and  cause  remanded,  with  directions. 

Tbe  plaintiff  alleges  that  he  is  the  owner  of  an  undiWded  two-thirds  in- 
terest In  letters  patent  No.  984,327,  issued  to  David  Wald,  Otto  C.  Britsch,  and 
the  plaintiff  on  February  14,  1911 ;  the  plalntifTs  two-thirds  interest  in  the 
latter  patent  being  his  own  individual  one-third  Interest  arising  from  the 
grant  of  the  patent,  together  with  the  interest  of  Britsch,  which  plaintiff 
acquired  by  assignment.  He  also  alleges  that  he  is  the  sole  owner  of  L'nlted 
States  letters  patent  No.  1,044,944,  granted  to  him  on  November  19,  1912.  The 
defendant  Wald,  as  the  owner  of  a  one-third  interest  In  letters  patent  984,327, 
was  requested  by  plaintiff  to  Jolti  in  the  suit,  and,  having  failed  to  do  so,  was 
made  a  defendant. 

The  suit  was  brought  for  Infringement  of  both  patents.  An  Injunction  and 
accounting  was  asked.  A  decree  was  entered  in  favor  of  the  plahitlfit,  holding 
the  first  patent  valid  and  infringed  as  to  the  claims  In  issue,  and  dismissing 
the  bill  for  infringement  of  dalm  3  of  the  second  patent,  without  costs.  There 
are  cross-appeals. 

C.  P.  Goepel,  of  New  York  City,  for  appellants. 
Hillary  C.  Messimer,  of  New  York  City,  for  appellee. 
Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
first  patent  in  suit,  No.  984,327,  is  for  a  motor-control  apparatus,  and 
has  reference  more  partictUarly  to  apparatus  of  this  class  which  serves 
to  exactly  control  the  operation  of  electric  motors,  to  start  and  stop  the 
same,  or  to  vary  the  speed.  The  second  patent  in  suit.  No.  1,044,944, 
is  for  a  pulley  brake  for  motor-controlled  apparatus,  and  is  particularly 
adapted  for  a  brake  mechanism  on  a  motor-actuated  sewing  machine. 
These  two  patents  were  before  this  court  in  Taigman  v.  Forsberg,  223 
Fed.  787,  139  C.  C.  A.  607.  We  then  held  that  the  patents  disclosed  in- 
vention and  were  not  shown  to  have  been  anticipated. 

[1,  2]  In  this  suit  defendant  Desure  relies  on  additional  proof  as 
to  prior  public  use.  He  also  sets  up  in  his  answer  a  number  of  patents 
which  are  prior  in  time  to  those  in  suit,  although  at  the  trial,  among 
all  of  those  pleaded,  he  relied  upon  only  two — the  Miller  &  Marx  pat- 
ent, No.  703,942,  dated  July  1,  1902 ;  and  the  Beswick  patent,  No.  828,- 
083,  dated  August  7,  1906.  The  District  Judge  has  entered  a  decree  in 
favor  of  the  plaintiff,  in  which  the  first  patent  is  held  valid  and  in- 
fringed as  to  the  claims  in  issue,  with  costs,  and  the  bill  for  the  in- 
fringement of  claim  3  of  the  second  patent  is  dismissed,  without  costs. 

4s»For  other  c*aes  see  aame  teplo  &  KSY-NUMBBK  in  all  Kay-Numbartd  DigesU  A  Indexea 
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In  the  course  of  his  opinion  the  District  Judge,  in  referring  to  the 
opinion  of  this  court  when  the  case  was  here  before,  declares  that 
"sulisequent  events  have  proved  that  the  Circuit  Court  of  Appeals  was 
right  in  its  conclusion  as  to  the  facts."  In  the  former  action  we  re- 
versed the  decree  of.  the  District  Court,  because  we  were  convinced  that 
the  testimony  was  not  sufficient  to  establish  the  fact  that  the  inven- 
tions of  the  patents  were  in  public  use  more  than  two  years  before  .the 
patents  were  granted.  It  was  this  alleged  public  use  that  the  defend- 
ant in  the  first  case  had  relied  on  to  defeat  the  plaintiff's  suit.  A  num- 
ber of  patents  had  been  set  up  in  the  answer  in  the  former  suit,  but  no 
reference  was  made  to  any  one  of  them  by  the  defendant  at  the  trial. 

In  the  present  suit  the  defendant  did  not  elect  to  stand  entirely  on 
the  alleged  prior  use.  While  relying  on  the  prior  use,  he  does  not  now 
deem  it  safe  to  pass  unnoticed  the  patents  of  the  prior  art.  Both  of 
the  patents  now  relied  upon  were  cited  in  the  answer  in  the  first  suit, 
although  counsel  did  not  then  deem  it  important  to  offer  them  in  evi- 
dence. Both  were  before  the  Patent  Office  at  the  time  the  patents  in 
suit  were  granted.  Furthermore,  the  Miller  &  Mane  patent  is  on  the 
Diehl  box,  now  obsolete,  and  the  Beswick  patent  is  on  the  Beswick 
box,  which  is  also  now  obsolete. 

The  plaintiff  relies  on  claims  15  and  16  of  the  first  patent,  No.  984,- 
327,  and  on  claim  3  of  the  second  patent,  No.  1,044,944.  Claim  15  of 
the  first  patent  reads  as  follows : 

"In  apparatus  of  the  class  described,  a  casing  having  an  end  wall  provided 
with  an  opening  therein,  resistances  within  said  casing,  contacts  within  said 
casing  and  electrically  connected  with  said  resistances,  said  end  wall  adjacent 
to  said  opening  haying  aft  enlargem«it,  presenting  a  bore,  a  spindle  In  said 
bore,  and  a  contact  arm  having  a  hub  mounted  upon  said  spindle,  and  ex- 
tending through  said  opening  into  said  casing,  and  adapted  to  engage  said  Qpn- 
tacts." 

And  claim  16  of  the  first  patent  reads  as  follows : 

'  "In  apparatus  of  the  class  described,  a  casing  having  an  end  wall  provided 
with  an  opening  therein,  resistances  virithln  said  casing,  contacts  within  said 
casing  and  electrically  connected  with  said  resistances,  said  end  wall  adja- 
cent to  said  opening  having  an  enlargement,  presenting  a  bore,  a  contact  arm 
having  a  hnb  mounted  upon  said  spindle  and  extending  throu^  said  opening 
into  said  casing  and  adapted  to  engage  said  contacts,  said  arm,  at  the  outside 
of  said  casing  having  an  extension,  a  lever  pivotally  mounted  upon  said  casing 
and  o]kratively  engaged  by  said  extension  of  said  arm,  and  a  brake  aho« 
carried  by  said  lever  and  adapted  to  brake  a  motor  controlled  by  the  appara- 
tus." 

Claim  3. of  the  second  patent  reads  as  follows: 

"The  combination  in  a  motor-controlled  apparatus,  of  a  rev<Aving  elonent^ 
a  switch  arm,  a  brake  lever  having  a  brake  shoe  at  one  end  adapted  to  en- 
gage said  element  and  having  Its  other  end  loosely  positioned  In  and  actuated 
by  said  arm,  and  means  Independent  of  said  switch  arm  for  varying  the 
movement  of  said  shoe  relative  to  said  element" 

It  is  noted  that  paragraph  8  in  the  answer  in  this  suit,"  which  names 
certain  patents  issued  prior  to  the  patents  in  suit  and  asserts  that  the 
apparatus  of  the  patents  in  suit  and  the  apparatus  of  the  prior  patents  so 
named  are  substantially  identical  in  character,  is  a  mere  repetition  of 
paragraph  8  in  the  answer  in  the  former  suit.    Desure  was  not  a  party 
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in  form  at  least  to  that  suit,  and  it  has  not  been  proved  that  he  was 
technically  a  privy  to  it,  altihough'  he  was  allied  in  interest  with  the 
defendant  therein.  The  decision  in  that  case  is  not  conclusive  as 
against  him.  It  is  proper,  however,  to  say,  and  good  practice  requires 
jtis  to  hold,  that  this  belated  reliance  upon  references  which  were  plead- 
ed in  the  former  suit  is  not  to  be  viewed  with  favor ;  for  upon  pleadings 
that  presented  the  issues  we  have  definitely  held  tiiat  both  these  patents 
reveal  invention. 

An  examination  of  the  physical  exhibits  discloses  the  fact  that  de- 
fendant's box  is  a  Chinese  copy  of  that  of  the  plaintiff.  The  defend- 
ant's device  is  identical  with  that  of  the  plaintiff,  and  has  all  the  prop- 
erties which  are  ascribed  to  the  latter  b  his  two  patents  m  suit.  In- 
fringement is  clear,  and  is  not  contested.  The  question  presented  is 
whether  the  plaintiff's  patents  are  valid.  Is  there  anything  in  the  prior 
art  or  in  the  prior  use  which  invalidates  them  ? 

The  patents  in  suit  describe  a  device  for  the  control  of  individual 
sewing  machines  operated  by  an  electric  motor.  It  consists  of  an  or- 
dinary rheostat  inclosed  in  a  box,  operated  by  a  lever  which,  when  re- 
leased, allows  a  spring  to  relax,  which  brings  a  brake  into  action.  The 
rheostat  has  been  said  to  be  as  old  as  applied  electricity.  It  is  necessary 
in  order  that  the  current  may  be  gradually  applied,  by  forcing  the  cur- 
rent to  traverse  several  electrical  resistances  before  the  direct  contact 
or  circuit  is  made.  The  brake  is  also  old,  and  used  to  stop  the  machine 
quickly,  rather  than  to  permit  it  to  idle  down. 

It  will  not  be  necessary  to  refer  to  more  than  four  of  the  patents  re- 
lied on  by  the  defense.  The  Miller  and  Marx  patent.  No.  703,942,  of 
July  1,  1902,  and  the  Beswick  patent.  No.  828,083,  of  August  7,  1906, 
were  mentioned  in  the  answer  and  so  may  be  relied  upon  as  anticipa- 
tions. The  Bradbury  patent,  No.  17,460,  is  a  British  patent,  which  was 
applied  for  on  August  8,  1902,  and  was  accepted  on  August  8,  1903. 
It  was  not  named  in  the  answer,  and  was  therefore  received  in  evi- 
dence only  as  illustrating  the  prior  art. 

The  Miller  and  Marx  patent.  No.  703,942,  was  issued  on  July  1, 
1902,  or  almost  nine  years  prior  to  the  patent  in  suit.  It  is  described 
as  an  invention  which  had  for  its  object  to  provide  an  efficient  electric 
motor  power-transmitting  device,  more  especially  intended  to  be  ap- 
plied to  sewing  machine  stands  or  tables,  for  the  purpose  of  driving 
the  sewing  machines  mounted  thereon.  The  defendant  claims  that 
the  device  is  identical  in  functional  operation  with  that  of  the  patent 
in  suit.  The  Miller  and  Marx  patent  and  the  patent  in  suit  both  em- 
ploy a  box  or  casing  having  what  is  known  as  an  electric  rheostat  hav- 
ing resistances  to  determine  the  strength  of  the  electric  current,  and  a 
pivoted  contact  arm  passing  over  the  contact  points  electrically  con- 
nected with  the  various  resistances.  When  the  contact  arm  is  in  one 
of  its  extreme  positions,  no  electric  current  flows,  as  the  circuit  is 
broken ;  and  when  the  contact  arm  is  in  its  other  extreme  position,  the 
entire  current  may  pass,  as  it  does  not  flow  through  any  portion  of  the 
resistance.  Between  these  extreme  positions,  the  pivoted  arm  engages 
contacts  connected  with  resistances  so  graduated  that,  as  the  contact 
arm  is  moved  from  one  extreme  position  to  the  other,  the  current  pass- 
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ing  through  the  circuit  is  increased  or  decreased.  By  moving  the  con- 
tact arm  over  the  contacts,  sufficient  strength  of  current  may  be  utiliz- 
ed, and,  when  a  motor  is  connected  in  the  circuit,  the  speed  of  the 
motor  depends  on  the  strength  of  the  current ;  and  it  also  provides  a 
brake  shoe.  The  Diehl  box  was  made  under  this  patent.  This  box  was 
never  sold  separately  from  the  motors.  In  the  Diehl  box  the  lever  arm 
is  pivoted  to  the  cover,  instead  of  to  the  base,  with  the  result  that,  when 
the  cover  was  removed  for  repairs  the  integrity  of  the  box  was  destroy- 
ed. Then,  again,  the  pivot  point  of  the  controller  arm  is  inside  of  the 
box,  which  renders  it  necessary  to  leave  an  open  slot  in  the  end  of  the 
box,  to  permit  the  travel  of  the  end  of  the  contact  arm. 

The  Beswick  patent.  No.  828,083,  was  granted  August  7,  1906.  It 
was  for  an  invention  designed  to  provide  a  compact  portable  attach- 
ment, which  would  be  complete,  self-contained,  and  capable  of  being 
readily  set  up  and  connected  "to  drive  a  sewing  machine,  polishing 
wheel,  small  lathe,  or  the  like,  and  which  will  further  serve  when  in 
position  as  a  support  for  the  table  or  bench  upon  which  the  machine  is 
mounted."  The  Beswick  box  manufactured  under  this  patent  like  the 
Diehl  box,  was  never  sold  separately  from  the  motor,  and  it  could  not 
be  used,  even  with  a  Beswick  motor,  without  the  complete  combination, 
including  a  metal  frame  cast  for  the  purpose ;  and  in  the  Beswick  box, 
as  in  the  Diehl  box,  the  pivot  point  of  the  controller  arm  is  inside  the 
box. 

The  material  difference  between  the  starting  boxes  of  the  prior  art 
and  Taigman's  box  is  the  arrangement  of  the  latter  and  the  co-ordina- 
tion of  parts  produced  within  a  narrow  compass  in  a  container  adapted 
for  any  kind  of  a  machine  on  any  kind  of  a  stand.  The  Taigman  box 
worked  on  all  kinds  of  motors,  and  superseded  both  the  Diehl  box  and 
the  Beswick  box.  The  record  establishes  the  fact  that  Taigman  was 
the  first  to  give  to  the  public  a  successful  starting  box  for  sewing  ma- 
chine motors,  which  was  a  unit  complete  in  itself,  adapted  for  attach- 
ment to  any  sewing  machine  stand,  and  for  use  in  any  sewing  machine 
motor;  and  in  the  Taigman  box  the  objectionable  features  previously 
pointed  out  in  the  Diehl  and  Beswick  boxes  have  been  overcome.  The 
cover  is  removable  without  disturbing  the  integrity  of  the  structure. 
The  contact  or  controller  arm  is  pivoted  in  one  of  the  end  walls,  so  that 
no  open  space  is  required  for  the  movement  of  the  projecting  end  of 
the  arm,  and  there  is  no  danger  that  sparks  will  escape  thprefrom. 
And  it  is  very  important  that  no  sparks  should  escape  from  the  con- 
trol box,  as  they  might  readily  set  fire  to  the  dress  of  the  operators  or 
the  material  upon  which  they  were  at  work. 

Claims  15  and  16  of  the  first  patent  require  the  contact  arm  to 
be  pivoted  in  the  end  walls  of  the  structure.  That  this  might  be 
accomplished  it  was  necessary  to  enlarge  the  end  wall  near  the  open- 
ing for  the  reception  of  the  contact  arm,  so  that  the  spindle  forming 
the  pivot  for  the  arm  might  be  accommodated;  and  this  feature  of 
the  device  is  not  disclosed  in  the  prior  art. 

As  respects  claim  3  of  the  second  patent,  the  Miller  and  Marx  pat- 
ent does  not  disclose  any  brake.  The  Beswick  patent  shows  a  brake, 
but  one  mounted  entirely  separate  from  the  starting  box,  and  not  form- 
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ing  a  part  of  the  immediate  combination.  In  the  British  patent  we 
find  a  brake,  and  the  brake  and  the  control  elements  form  a  unit.  But 
they  are  adapted  for  use  on  top  of  the  sewing  machine  stand,  and  are 
intended  to  be  operated  by  hand.  The  brake  m  this  patent  is  supposed 
to  operate  on  the  fly  wheel  of  the  sewing  machine  rather  than  on  the 
pulley  of  the  motor.  It  is  not  intended  to  be  connected  with  the  treadle 
of  the  motor,  and  no  means  are  shown  for  adjusting  the  brake. 

The  Wald,  Britsch,  and  Taigraan  patent,  No.  1,000,864,  of  August 
IS,  1911,  was  admitted,  not  as  constituting  a  part  of  the  prior  art  as  tq 
the  first  patent  in  suit,  for  it  was  not  filed  until  April  15,  1911,  but  as 
against  the  second  patent.  Figure  8  of  patent  No.  1,000,864  discloses 
claim  3  of  the  second  patent  in  suit,  and  the  file  wrapper  of  patent  No. 
1,000,864  shows  that  this  feature  was  claimed  in  original  claims  9 
and  10  of  the  application.  It  appears,  however,  that  before  the  pat- 
ent was  issued  these  two  claims  were  canceled;  and  when  the  plain- 
tiff made  his  application  for  the  second  patent  in  suit  it  was  rejected 
on  the  Wald,  Britsch,  and  Taigman  patent.  No.  1,000,864.  The  plain- 
tiff thereupon  filed  an  affidavit  that  he  was  the  sole  inventor  of  the 
device  set  forth  in  claim  3,  and  that  it  had  been  included  in  the  former 
application  by  mistake,  and  Wald  and  Britsch  also  at  the  same  time 
filed  affidavits  disclaiming  the  invention  of  claim  3  of  the  second  pat- 
ent in  suit,  or  any  part  thereof. 

It  is  plain  that  under  the  circumstances  the  disclosure  made  in  con- 
nection with  patent  No.  1,000,864  cannot  be  used  to  invalidate  claim 
3  of  the  second  patent  in  suit.  Application  for  patent  No.  1,000,864 
was  filed  April  15,  1911,  and  application  for  the  second  patent  in  suit 
was  filed  April  3,  1912. 

On  the  whole  record,  we  hold  that  what  Taigman  did  shows  inven- 
tion. He  accomplished  something  which  the  prior  patentees  failed  to- 
accomplish,  and  contributed  a  practical  advance  to  the  art,  which, 
though  it  may  be  slight,  is  sufficient  to  entitle  him  to  maintain  the  va- 
lidity of  both  patents,  unless  it  appears  that  they  are  invalidated  by 
prior  use. 

[3, 4  J  Several  witnesses  were  called  to  show  that,  more  than  twa 
years  prior  to  the  grant  of  the  first  of  the  patents  in  suit,  the  Taigman 
box  was  in  public  use.  But  the  testimony  upon  which  defendant  relies 
to  establish  such  use  is  not  convincing  or  impressive.  Such  testimony 
was  introduced  in  the  first  suit,  and  was  regarded  by  this  court  as  in- 
sufficient .and  too  uncertain  to  establish  the  invalidity  of  the  patent. 
In  the  present  suit  the  defendant  has  called  more  witnesses  than  in  the 
former  suit,  but  their  testimony  remains  open  to  the  same  objection. 
The  witness  Wald,  called  by  the  plaintiff,  is  mentioned  in  the  opinion  of 
the  District  Judge,  who  heard  him  give  his  testimony,  as  an  "honor- 
able, upright,  and  scrupulous"  man,  who  impressed  him  most  favor- 
ably. Wald,  who  was  one  of  the  original  patentees  of  the  first  of  the 
patents  in  suit,  and  should  have  known  the  truth  as  to  any  prior  use, 
was  asked:  "Mr.  Wald,  have  you  any  knowledge  of  the  invention; 
which  is  the  subject  of  the  patent  in  which  you  are  one  of  the  joint 
patentees,  having  been  sold,  or  publicly  used,  more  than  two  years 
before  you  filed  your  application  for  that  patent?"  To  which  he  an- 
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swered:  "Not  to  my  knowledge."  The  witness  stated  that  neither 
directly  nor  indirectly  did  he  have  any  financial  interest  in  the  patent  at 
any  time. 

The  District  Judge,  mindful  of  the  criticism  which  the  failure  to  call 
him  in  the  first  trial  had  called  forth,  expressed  a  desire  to  hear  w^hat 
the  plaintiff,  if  he  were  available,  could  say  on  the  subject  of  the 
prior  use.  His  counsel  thereupon  stated  that  he  was  available,  but  that 
he  was  a  man  who  did  not  thoroughly  understand  English,  and  that  he 
was  of  a  very  excitable  temperament,  and  that,  as  his  business  had 
been  seriously  interfered  with  by  the  acts  of  the  infringers,  if  called 
to  testify  it  was  likely  to  excite  him  to  a  high  degree.  The  District 
Judge  stated  that  in  the  interest  of  winding  up  the  litigation  he  thought 
it  desirable  to  have  him  in  court  to  be  interrogated  by  the  court  as  to 
the  prior  use.  He  accordingly  appeared  as  a  witness  and  was  ques- 
tioned by  the  District  Judge.  He  stated  that  he  had  sold  starting  boxes 
prior  to  1909,  as  he  had  all  kinds  of  boxes,  but  that  he  had  not  sold 
any  boxes  like  his  patent  prior  to  1909,  as  his  box  had  not  been  com- 
pleted prior  thereto. 

Freedman,  who  was  called  by  the  defendant,  testified  also  in  the  first 
suit,  and  we  characterized  his  testimony  in  that  suit  as  unreliable  and 
improbable.  In  the  present  suit  his  testimony  makes  an  equally  un- 
favorable impression.  The  District  Judge  states  that  his  present  tes- 
timony "was  absolutely  unreliable,"  and  states  that  he  is  convinced 
that  he  was  trying  to  tell  the  truth,  but  that  he  had  met  with  an  injury 
which  had  gravely  affected  his  memory.  Desure,  who  also  testified 
in  the  first  suit,  testified  in  this,  and  we  characterized  his  former  tes- 
timony as  "loose,"  and  pointed  out  why  his  testimony  could  not  be 
accepted  as  establishing  the  prior  use.  That,  of  course,  has  no  bear- 
ing upon  his  testimony  in  the  present  suit,  with  which  we  are  now 
solely  concerned.  His  testimony  in  this  case  on  the  direct  is  very  brief. 
He  states  that  he  bought  four  starting  boxes  from  Taigman  in  May, 
1907,  and  that  they  were  exactly  like  one  of  the  exhibits  which  was 
asserted  to  be  a  Taigman  box.  But,  after  stating  it  was  "exactly"  the 
same  as  that  box,  he  added:  "The  top  was  a  little  more  straight.  I 
cannot  recollect  whether  this  had  a  piece  of  wire,  or  had  that  thing 
in  there  (indicating)."  Counsel  for  plaintiff  did  not  deem  his  testimony 
of  sufficient  importance  to  cross-examine  him  upon  how  nearly  the 
two  boxes  corresponded.  In  this  he  was  contradicted  by  Taigman, 
who  testified  positively  that  his  box  was  not  completed  until  1909.  It 
could  not,  therefore,  have  been  given  away  or  sojd  prior  to  that  time, 
if  Taigman  told  the  truth,  and  his  testimony  impresses  us  as  that  of  a 
truthful  mSin.  As  to  the  testimony  of  certain  other  witnesses,  who 
thought  they  had  Taigman  boxes  in  1907,  the  District  Judge  was  far 
from  satisfied  that  their  memory  was  sufficiently  reliable  for  the  pur- 
pose of  fixing  dates  which  would  defeat  the  patent. 

The  burden  was  upon  defendant  to  establish  prior  public  use  and  to 
establish  it  by  proof  beyond  a  reasonable  doubt.  This  in  our  opinion 
defendant  has  not  done.  While  we  are  not  prepared  to  go  quite  so 
far  as  the  District  Judge  went,  and  say  that  the  prior  uses  were  affirm- 
atively disproved  to  our  entire  satisfaction,  we  think  that  the  testimony 
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as  to  prior  use  is  not  sufficient  to  establish  the  fact  beyond  a  reasonable 
doubt,  which  is  what  the  law  requires  in  such  cases. 

As  respects  claim  3  of  the  second  patent,  the  lower  court  has  held 
the  prior  use  clearly  established.  In  this  view  of  the  matter  this  court 
is  unable  to  concur.  In  our  opinion,  the  burden  of  proof  has  no  more 
been  sustained  by  the  defense  as  respects  the  second  patent  than  it 
was  as  to  the  first,  either  as  to  the  exact  mechanism  of  the  'device  or  as 
to  its  having  been  in  prior  use  for  the  statutory  period.  So  far  as  the 
proof  is  concerned,  we  are  unable  to  see  any  difference  between  the 
use  under  the  first  patent  and  the  use  under  the  second.  The  one  seems 
to  us  to  be  as  good  as  the  other. 

The  decree  is  therefore  affirmed,  with  costs,  in  so  far  as  it  holds 
claims  15  and  16  of  the  first  patent  valid  and  infringed.  It  is  reversed, 
with  costs,  in  so  far  as  it  dismisses  the  bill  for  infringement  of  claim 
3  of  the  second  patent. 

On  Application  for  Reargument 

PER  CURIAM.  Defendant  having  contended  that  the  second  pat- 
ent in  suit  (1,044,944)  is  anticipated  by  the  prior  Wald  patent  (1,000,- 
864),  and  it  appearing  that  the  file  wrapper  and  contents  of  said  second 
patent  in  suit  should  in  our  opinion  be  put  in  evidence  herein,  as  being 
material  and  relevant  to  said  contention,  it  is  ordered  that  the  mandate 
herein  contain  the  following  directions : . 

Let  the  decree  below  as  to  the  second  patent  in  suit  be  vacated,  and 
the  issue  as  to  that  patent  be  j-emanded,  with  directions  to  reconsider 
said  second  patent,  but  only  as  to  the  anticipation  alleged  by  said  Wald 
patent;  the  court  below,  having  considered  the  evidence  offered  in 
respect  of  such  alleged  anticipation,  to  make  such  final  decree  as  to  the 
validity  and  infringement  of  said  second  patent  in  suit  as  to  law  and 
justice  may  appertain.  ^ 

Neither  party  shall  recover  costs  in  this  court,  costs  below  to  be  in 
the  discretion  of  the  District  Court,  and  the  directions  as  to  costs, 
heretofore  given,  are  modified  accordingly. 
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MATTEAWAN  MFG.  CO.  ▼.  EMMONS  BROS.  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    September  12,  191S0 

No.  1319. 

1.  Patknts  ^=3112(5) — Sxrrr  fob  iNFunaEUENT— Decibioits  ot  Patbitt  Of- 

fice— Weight. 

When  a  court  is  asked  to  OTertnm  a  decision  of  the  Patoit  Office  on  a 
question  of  fact,  the  proof  Should  be  dear  and  convlnclag. 

2.  Patents  «=»32S— Vaijdixt — ^Method  of  Sticking  F0b  to  Felted   Hat 

Boot. 

The  Baglin  patent,  No.  608,462,  for  a  method  of  sticking  fur  to  a 
felted  hat  body,  cdalms  1  and  2,  lield  void  for  lack  of  invention. 

3.  Patents  ®=»37 — Invention. 

It  is  not  invention  to  apply  an  old  force  througb  known  Instrumeats 
used  in  their  accustomed  manner  to  known  objects  and  producing  known 
effects. 

4.  WOBDS  AND  Phbabes — "Cabboted  Fdbl" 

"Carroted  fur"  is  fur  that  has  been  treated  by  a  solution  of  nitrata 
of  mercury,  so  as  to  remove  the  water-repellent  substance  covering  the 
fibers  of  the  fur,  causing  the  scales  upon  thdr  surface  to  protrude  to  a 
greater  extent  than  they  do  upon  those  of  raw  or  uncarroted  fur,  and 
the  body  of  the  fiber  its^  to  absorb  moisture,  making  it  more  pliable  and 
in  this  conditioa  more  easily  to  interlock  with  other  fibers  of  fur,  or  .of 
wool. 

5.  WOBDS  AND  PHBASira — "STICKING" — ^"FeLTINO." 

The  processes  of  "sticking"  and  "felting,"  as  applied  to  the  manufac- 
ture of  fur  felt  hats,  only  dUfer  in  the  extent  to  whldi  the  fibers  become 
interlocked.  In  the  former  process,  only  a  part  in  length  of  the  for 
fibers  becomes  interlocked  with  the  wool  fibers,  while  in  the  latter  process 
the  fur  fibers  become  interlocked  with  the  wool  fibers,  or  with  other 
fibers  of  fur,  for  their  whole  length. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts;   Frederic  Dcdge,  Judge. 

Suit  in  equity  by  the  Matteawan  Manufacturing  Company  against 
the  Emmons  Bros.  Company.  Decree  for  defendant,  and  complainant 
appeals.    Affirmed. 

Fritz  V.  Briesen,  of  New  York  City  (Briesen  &  Schrenk,  of  New 
York  City,  on  the  brief),  for  appellant. 

Louis  W.  Southgate,  of  Worcester,  Mass.  (Charles  T.  Hawley,  of 
Holden,  Mass.,  on  the  brief),  for  appellee. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  ALD- 
RICH,  District  Judge. 

JOHNSON,  Circuit  Judge.  This  is  an  appeal  from  the  District 
Court  of  Massachusetts  dismissing  the  bill  of  the  plaintiff,  which  alleged 
infringement  by  the  defendant  of  United  States  patent  No.  508,462,  is- 
sued November  14,  1893,  to  W.  H.  Baglin,  whose  title,  by  assignments, 
passed  to  this  plaintiff  February  2,  19(&.  Claims  1  and  2  of  the  patent 
are  those  which  it  is  claimed  were  infringed,  and  this  court  has  found 
them  to  be  true  method  claims  "whose  validity  and  scope  could  only  be 
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determined  on  final  hearing."  185  Fed.  814,  108  C.  C.  A.  46.  They 
are  as  follows : 

"1.  The  herein-described  method  of  sticking'  fur  to  a  previously  felted  Hat 
body,  which  consists  In  ai^lylng  a  layer  of  fnr  to  the  felted  hat  body  and 
then  gubjecting  the  material  to  a  combined  pressing  and  vibrating  Jigging 
action,  substantially  as  described. 

■^  The  hereinniescrlbed  method  of  sticking  fur  to  a  previously  felted  hat 
body,  which  consists  in  applying  a  layer  of  fur  to  the  felted  hat  body  and 
then  subjecting  the  material  to  a  combined  pressing  and  vibrating  Jigging 
action,  with  heat,  substantially  as  described." 

The  only  difference  between  the  two  claims  is  that  in  the  second 
the  words  "with  heat"  are  added  after  the  words  "jigging  action" ; 
but  nothing  novel  is  claimed  for  the  use  of  heat  in  the  allied  method. 

The  validity  of  the  patent  was  attacked  on  the  ground  that  it  was 
abandoned  under  section  4894  of  the  Revised  Statutes  (Comp.  St.  1916, 
§  M38),  which  reads  as  follows : 

'All  applications  for  patents  shall  be  completed  and  prepared  for  examina- 
tion within  two  years  after  the  filing  of  the  application,  and  in  default  thereof, 
or  upon  ffcilure  of  the  applicant  to  prosecute  the  same  within  two  years  after 
any  action  therein,  of  which  notice  shall  have  been  given  to  the  applicant, 
they  shall  be  regarded  as  abandoned  by  the  parties  thereto,  unless  it  be  shown 
to  the  satisfaction  of  the  Commissioner  of  Patents  tliat  such  delay  was  on- 
avoidable."  , 

Baglin  filed  an  application  for  the  ptent  on  February  21,  1882.  This 
application  was  placed  in  several  interferences,  and  for  more  than 
seven  years  no  action  was  taken  in  the  Patent  Office;  but  on  December 
9,  1890,  the  Commissioner  of  Patents  entered  an  order  for  baglin  to 
show  cause  why  his  application  should  not  be  considered  abandoned 
by  future  to  prosecute  within  two  years,  within  the  meaning  of  sec- 
tion 4894.  In  response  to  this  order  affidavits  were  filed,  and  on  them 
the  Commissioner  of  Patents  held  that  Baglin's  delay  was  unavoidable. 

[1]  The  learned  judge  in  the  court  below  held,  on  the  authority  of 
Hays-Young  Company  v.  St.  Louis  Transit  Company,  137  Fed.  80,  70 
C.  C  A.  1,  that  the  evidence  introduced  by  the  defendant  was  not  suffi- 
cient to  overcome  the  prima  facie  presumption  in  favor  of  the  correct- 
ness of  the  commissioner's  ruHng,  and  we  agree  with  him.  We  ttunk 
that,  when  a  court  is  asked  to  overturn  a  decision  upon  a  question  of 
fact  by  an  executive  officer  of  the  government  to  whom  the  law  has 
btrusted  its  determination,  the  proof  introduced  should  be  clear  and 
convincing ;  and  we  do  not  find  sufficient  evidence  to  show  that  the  de- 
cision of  that  preliminary  question  by  the  commissioner  was  so  clearly 
wrong  as  to  justify  this  court  in  setting  it  aside. 

After  the  resumption  of  interference  proceedings  a  decision  was 
rendered  in  favor  of  Baglin  and  the  patent  issued  November  14,  1893. 

[2]  The  question  presented  for  bur  consideration,  and  the  only  one 
which  we  find  it  necessary  to  consider,  is  whether  the  claims  upon 
which  the  plaintiff  relies  are  void  for  want  of  invention. 

In  manufacturing  hats  of  wool  and  fur  a  layer  of  fur  is  placed  or 
blown  upon  a  felted  hat  body  made  of  wool,  the  fibers  of  which  have 
been  compacted  by  a  combined  pressing  and  vibrating  motion,  usually 
with  heal    The  first  step  in  the  process  is  to  make  the  layer  of  fur 
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stick  to  the  hat  body  of  felt,  or  to  so  unite  them  that,  being  subjected  to 
pressure,  scalding,  and  rolling,  they  may  further  unite. 

Baglin,  by  his  patent,  claimed  nothing  new  in  the  use  of  fur  and 
wool  to  make  a  hat,  or  that  there  was  anything  novel  in  making  the 
individual  fibers  of  the  fur,  because  of  the  scales  upon  them,  penetrate 
the  felted  wool  and  stick  to  it  until  they  could  be  made  to  penetrate 
still  further  by  the  pressing,  rolling,  and  scalding  processes  to  which 
the  combined  felt  and  fur  were  afterward  subjected.  Previous  to  his 
patent  the  preliminary  sticking  of  the  layer  of  fur  to  the  hat  body  had 
been  accomplished  by  hand  with  the  use  of  brushes  and  hot  water,  by 
laying  the  hat  body  with  the  fur  upon  it  on  a  perforated  table  through 
which  steam  was  injected  into  the  felted  body,  and  by  the  dextrous  use 
of  a  brush  causing  the  fibers  of  the  fur  to  penetrate  the  felt  body  to 
such  an  extent  that  the  layer  of  fur  and  the  felt  body  could  thereafter 
be  treated  together,  and  a  closer  union  of  the  fibers  of  the  fur  and  those 
of  the  felt  obtained.  A  jigging  machine  had  long  been  in  use  in  the 
manufacture  of  hats  in  felting  fur  and  wool  separately  and  in  combina- 
tion. 

Baglin  in  his  invention  claimed  to  effect  the  old  result  of  the  prelim* 
inary  sticking  of  the  fur  to  the  felt  body  by  "a  cwnbined  pressing  and 
vibrating,  jigging  action,"  thus  accomplishmg  by  use  of  a  jigger  what 
had  previously  been  done  by  hand  by  the  use  of  brushes.  For  the 
success  of  this  movement  pressure  was  necessary,  and  with  it  a  vibra- 
tory movement  of  the  brush  in  the  hand  of  the  operator,  because  it  is 
apparent  that  the  skilled  operator  must  have  seen  the  necessity  of  sep- 
arating the  fibers  of  the  fur  by  the  short,  vibratory  movements  of  a 
brush  before  striking  the  fur  with  it  to  make  the  preliminary  penetra- 
tion of  the  felted  hat  body.  . 

It  is  not  claimed  that  Baglin  invented  the  jigger  or  any  new  machin- 
ery, but  that  the  process  which  he  discovered  was  new.  It  had  long  been 
known  that  the  exterior  surfaces  of  hair  fibers,  as  well  as  those  of  wool, 
were  covered  with  scales,  which  all  point  in  the  same  direction — away 
from  the  root  or  butt  end,  towards  the  tip  of  the  fiber — and  that  be- 
cause of  these  scales  the  fur  fibers  could  be  made  to  penetrate  into  a 
felted  body,  whether  completely  felted  or  only  partially  felted,  and  after 
this  penetration  they  could  not  be  removed. 

In  Burr  v.  Duryee,  1  Wall.  531,  17  h.  Ed.  650,  the  structure  of  the 
fur  fibers  and  the  use  of  the  same  in  the  manufacture  of  hats  is  fully 
discussed,  and  it  is  there  pointed  out  that  the  reason  why  the  fibers  of 
fur  or  of  wool  may  be  made  to  combine  by  pressure  is  due  to  the  scales 
upon  their  surfaces,  so  that  they  may  be  made  to  interlock  and  combine. 
It  is  true  that,  by  the  use  of  the  jigger,  the  process  of  sticking  can  be 
carried  on  more  rapidly  than  by  exerting  the  pressure  by  hand  or  with 
the  old  brush  which  had  been  long  used ;  but  the  process  is  the  same, 
and  dependent  upon  the  natural  properties  of  the  fur  fibers,  which,  un- 
der pressure,  can  be  driven  into  the  interstices  between  the  wool  fibers, 
so  that  the  fur  will  become  sufficiently  attached  to  the  hat  body  to  al- 
low the  two  together  to  be  subjected  to  other  processes. 

It  is  plain  that  the  action  of  the  jigger  is  not  necessary  to  effect  the 
result  of  sticking  the  layer  of  fur  to  the  felt,  and  that  what  is  meant 
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by  "vibrating  jigger  action"  is  a  vibrating  action  similar  to  that  pro- 
duced by  a  jigger;  all  of  which  movements  counsel  for  the  plaintiff 
admits  in  argument  can  be  performed  by  hand,  and  we  think  were  so 
performed  bef pre  Baglin's  patent  issued. 

We  are  unable  to  distinguish  this  case  from  Marchand  v.  Kmken, 
132  U.  S.  195,  10  Sup.  Ct.  65,  33  L.  Ed.  332,  in  which  a  patent  was 
held  to  be  void  for  want  of  invention,  which  covered  a  method  of 
making  hydrogen  peroxide  that  differed  only  from  the  prior  method  of 
making  the  same  in  that  the  liquids  which  were  used  to  make  the  hydro- 
gen peroxide  were  stirred  by  a  revolving  screw,  mechanically  operated, 
and  given  "a  peculiar  motion — one  which  cannot  be  given  by  hand — ^a 
continuous  movement  of  rotation,  horizontally  in  opposite  directions 
from  the  center,  or  radially  and  vertically,  or  nearly  so,  according  to' 
the  shape  of  the  vessel."  All  the  other  steps  were  old.  The  novelty 
claimed  was  imparting  to  the  liquid  undergoing  chemical  change  a 
rotary  or  eddying  movement  produced  by  the  revolving  screw.  The 
court  there  hdd  that  "no  intuitive  faculty  of  the  mind  had  been  put 
forth  in  the  search  for  new  methods,  creating  what  had  not  before 
existed  or  bringing  to  light  what  lay  hidden  from  vision,"  and  said : 

"There  Is  here  no  sufficient  foundation  upon  which  to  rest  a  claim  whi<di,  if 
construed  as  broadly  as  the  complainant  insists  it  should  be,  practically 
makes  all  pay  tribute  who  stir  the  mixture  In  question  by  machinery,  and 
b;  liand  also,  provided  substantially  the  sam;  moTement  can  be  produced 
br  hand-stirring,  and  this  aeems  to  be  a  disputed  question  upon  the  proof — 
citing  HoUister  v.  Benedict  Utg.  Co.,  113  V.  S.  69^  72,  5  Sup.  Ct  717,  28  L. 
Ed.  901 ;  Dreyfus  v.  Searle,  124  U.  S.  60,  S  Sup.  Ct.  390,  31  L.  Ed.  362 ;  Cres- 
cent Brewing  Co.  v.  Gottfried,  128  U.  S.  158,  9  Sup.  Ct.  83,  32  L.  Ed.  890. 

Nor  can  we  distinguish  this  case  in  principle  from  Wright  &  Col- 
ton  Wire  Cloth  Co.  v.  Clinton  Wire  Cloth  Co.,  67  Fed.  790,  14  C.  C. 
A.  646. 

If  the  plaintifiPs  patent  is  valid  upon  the  ground  that  he  has  invented 
a  new  process,  then  not  alone  those  who  perform  the  operation  of 
"sticking"  fur  to  a  hat  body  by  a  ccmibined  pressing  and  vibrating  jigger 
action  by  use  of  machinery,  but  also  those  who  by  use  of  these  move- 
ments effect  the  same  result  by  hand,  must  pay  tribute  to  the  patentee. 
A  combined  pressing  and  rubbing  by  hand  of  the  fur  fibers  against  the 
felted  hat  body  for  the  purpose  of  effecting  a  preliminary  sticking  of 
the  fur  to  the  felted  body,  it  is  admitted,  is  old  in  the  art  of  making 
napped  hats,  and  this  is  all  that  is  effected  by  the  use  of  the  jigger. 

[4]  It  was  strongly  urged  in  argimient  that  the  learned  judge  who 
heard  the  case  below  erred  in  his  finding  "that  the  use  of  vibrating  jig- 
gers for  performing  entirely  analogous  operations  and  securing  entire- 
ly analogous  results  is  proved  to  have  been  familiar  in  the  art  before 
Baglin's  application,"  and  that  he  had  failed  to  distinguish  between 
the  art  of  "felting"  and  "sticking" ;  that  in  the  former,  carroted  fur 
is  used — ^that  is,  fur  that  has  been  treated  by  a  solution  of  nitrate  of 
mercury  so  as  to  remove  the  water-repellent  substance  covering  the 
fibers  of  the  fur,  causing  the  scales  upon  their  surface  to  protrude  to  a 
greater  extent  than  they  do  upon  those  of  raw  or  uncarroted  fur,  and 
the  body  of  the  fiber  itself  to  absorb  moisture,  making  it  more  pliable 
and  in  this  condition  more  easily  to  interlock  with  other  fibers  of  fur. 
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or  of  wool ;  while  in  the  latter,  where  a  napped  hat  is  to  be  made,  raw  \ 
or  uncarroted  fur,  which  has  not  been  so  treated,  is  used. 

While  we  do  not  doubt  that  the  word  "stick"  means  to  those  skilled 
in  the  art  the  preliminary  union  of  the  fibers  of  the  fur  with  a  felted 
hat  body,  and  that  sticking  as  a  useful  art  may  be  the  subject  of  a  pat- 
ent, it  is  nevertheless  true  that  the  manufacture  of  napped  hats  is  old 
in  the  arts  and  that  the  method  pursued  by  the  manufacturer  was  to 
felt  the  roots  of  the  fur  fibers  with  the  felted  hat  body.  Burr  v.  Dur- 
yee,  supra. 

[3,  5]  We  think  the  process  of  sticking  is  analogous  to  the  process 
of  felting,  and  that  the  two  processes  only  differ  in  the  extent  to  which 
the  fibers  become  interlocked.  In  that  of  sticking,  only  a  part  in  length 
of  the  fur  fibers  becomes  interlocked  with  the  wool  fibers ;  while  in 
felting  the  fur  fibers  become  interlocked  with  the  wool  fibers  or  with 
other  fibers  of  fur  for  their  whole  length.  It  is  not  invention  to  apply 
an  old  force  "through  known  instruments,  used  in  their  accustomed 
manner  to  known  objects  and  producing  known  effects."  All  the  forces 
applied  by  Baglin  and  covered  by  his  claim  were  old.  The  jigger  itself 
was  a  well-known  instrument  and  used  by  him  in  its  accustomed  man- 
ner. The  objects  to  which  it  was  applied  and  the  result  produced  were 
old.  The  old  vibrating  jigger  was  applied  by  Baglin  to  another  use 
beside  that  of  felting,  and  in  its  new  use  it  introduced  no  new  method 
in  the  art  of  sticking. 

We  therefore  think,  as  did  the  learned  judge  in  the  "-ourt  below : 

"Tliat  the  claims  of  the  irialntUT  are  void  for  want  of  Invpntloa  In  that  they 
imrport  to  cover  only  the  use  of  an  old  device  for  accomplishing  by  machinery 
the  same  pressure  and  rubbing  which  was  formerly  effected  by  handL" 

The  decree  of  the  District  Court  is  affirmed ;  the  appellee  to  recover 
costs  in  this  court. 
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VNITED  STATES  ▼.  SCHtn^B. 

(District  Court,  S.-D.  Oallfomla,  S.  T>.    October  11,  1918.) 

No.  149S. 

1.  CsnnNAi.  L4.W  ^9371(1)^Etidbncx — Intent. 

Where  the  question  of  the  intent  and  meaning  of  a  defendant  In  nstng 
certain  language  Is  in  issue,  as  in  a  prosecution  for  uttering  pro-Oerman 
sentiments,  contrary  to  the  Bspionage  Act,  evidence  that  he  used  similar 
language  on  other  occasions  is  admissible  to  show  his  mental  attitude, 
but  not  as  evidence  of  the  fact  that  he  nsed  the  language  charged. 

2.  Wab  «=>4 — ^EsFioNAQK  Act — "Suppoar  on  Favoe," 

Under  the  provision  of  Espionage  Act  Jufie  15,  ldl7,  f  3,  as  amended 
by  Act  May  16,  1918,  f  1,  that  "whoever  shall  by  word  or  act  support  or 
favor  the  cause  of  any  country  with  which  the  United  States  is  at  war 
•  •  •  "  shall  be  guilty  ot  an  offense,  although  not  so  stated  in  terms, 
Intent  Is  an  essential  element  of  the  oS&nae,  as  the  words  "support  or 
favor"  import  willfulness  and  Intent. 

3.  WOKOS    AND    PBRASES — "SUPPOBT." 

"Support"  means  to  vindicate,  to  malntBin,  to  defend,  to  uphold  with 
aid  or  countenance^  and  should  be  construed  in  practically  the  same 
sense  as  "ftivor." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  SUst  and 
Second  Series,  Support] 

4.  WOBDS   AND    PhBASBS-^'FAVOB." 

"FftTor"  means  to  regard  with  favor,  to  aid  or  to  have  the  dlspositlou 
to  aid,  to  show  partiality  or  unfair  bias  towards,  and  should  be  con- 
strued In  practically  the  same  sense  as  "support." 

[Ed.  Note. — For  other  deflnitlons,  see  Words  and  Phrases,  First  and 
Second  Series,  Favor.] 

Criminal  prosecution  by  the  United  States  against  Charles  G. 
Schulze.    On  motion  for  new  trial.    Denied. 

Robert  O'Connor,  U.  S.  Atty.,  and  Lyle  W.  Rucker,  Asst  U.  S. 
Atty.,  both  of  Los  Angeles,  Cal. 
A.  J.  Morganstem,  of  San  Diego,  Cal.,  for  defendant 

TRIPPET,  District  Judge.  At  the  time  of  the  ruling  on  the  mo- 
tion for  a  new  trial  I  promised  the  attorneys  to  file  a  written  opin- 
ion, and  this  is  in  compliance  with  that  promise.  The  defendant 
was  convicted  tmder  an  indictment  charging  him  with  violation  of 
that  part  of  section  3  of  what  is  known  •  as  the  Espionage  Act  (Act 
June  15,  1917,  c.  30,  40  Stat.  217,  as  amended  by  Act  May  16,  1918, 
c.  75,  §  1)  which  reads  as  follows : 

"Whoever  shall  by  word  or  act  support  or  favor  the  cause  of  any  country 
with  which  the  United  States  is  at  war,  or  by  word  or  act  oppose  the  cause 
ot  the  United  States  therein,  shall  be,"  etc 

The  language, of  the  statute  does  not  read.  Whoever  with  intent 
to  favor  the  cause  of  Germany  uses  certain  words;  but  the  stat- 
ute is.  Whoever  by  word  favors  the  cause  of  Germany.  The  stat- 
ute does  not  by  its  terms  require  that  the  words  should  be  knowing- 
ly and  willfully  spoken. 

€s>Por  otlier  mm  se«  um«  topic  ft  KIBY-NUMBER  In  all  Kejr-Numbered  DlgesU  &  Indexes 


Digitized  by 


Google 


378  253  FEiDEBAL  BBPOBTSB 

[1]  The  defendant  moves  for  a  new  trial  on  the  ground  that  the 
court  admitted  evidence  that  the  defendant  uttered  pro-German 
sentiments  on  various  occasions  during  the  time  from  1915  to  the 
time  the  indictment  was  returned,  over  the  defendant's  objection. 
These  statements  of  the  defendant  were  admitted  under  the  rule  of 
evidence  thus  stated  by  Mr.  Stephen: 

"Whiin  there  is  a  question  whether  a  person  said  or  did  something,  the 
fact  that  he  said  or  did  sometlilng  of  the  same  sort  oa  a  different  occasion 
may  be  proved,  if  it  shows  the  existence  on  the  occasion  in  question  of  any 
intention,  knowledge,  good  or  bad  faith,  malice^  or  otlier  state  of  mind,  or 
of  any  state  of  body  or  bodily  feeling,  the  es.lsteince  of  which  is  in  issue,  or  is 
or  is  deeuied  to  be  relevant  to  the  issue ;  but  such  acts  or  words  may  not  be 
proved  merely  in  order  to  show  tliat  the  person  so  acting  or  speaking  waa 
likely  on  the  occasion  In  question  to  act  in  a  similar  manner."  Article  11. 
Stephen's  Digest  of  the  Law  of  Evidence. 

There  is  no  question  here  as  to  whether  such  evidence  was  ad- 
missible for  the  purpose  of  proving  that  the  defendant  said  the  things 
which  the  indictment  charges  he  said.  The  court  limited  .the  effect 
of  the  evidence  on  the  ruling  admitting  the  evidence,  and  also  in  the 
instructions  to  the  jury,  to  the  purpose  set  forth  in  the  above  quo- 
tation from  Stephen. 

[2]  The  defendant  argues  that  the  government  was  not  required 
to  prove  intent;  that  the  mere  utterance  of  the  words  constitutes 
tlie  crime,  and  therefore  this  evidence  was  improperly  admitted  for 
the  purpose  of  showing  intent.  (The  word  "intent"  herein  is  used 
in  the  sense  of  malice,  design,  plan,  purpose,  and  attitude  of  mind 
of  the  defendant.)  The  defendant  argues  that,  where  a  statute  de- 
nounces a  certain  thing  as  a  crime,  without  specifying  that  the  doing 
of  the  thing  shall  be  done  with  a  certain  intent,  then  it  is  not  nec- 
essary for  the  government  to  prove  intent.  The  defendant's  attor- 
ney illustrates  his  position  by  this: 

If  a  defendant  commits  rape,  prior  acts  cannot  be  introduced,  be- 
cause the  crime  is  complete  by  committing  the  act,  and  the  necessary- 
intent  is  presumed;  while,  if  the  defendant  commits  assault  with 
intent  to  commit  rape,  then  prior  acts  may  be  proved  to  show  the 
intent.  In  the  section  of  the  statute  tmder  consideration,  nearly 
all  the  crimes  denounced  by  this  section  specify  that  intent  shall  be 
a  part  of  the  crime.  The  word  "intent"  is  used  five  times  in  this 
section,  and  the  word  "wiJlfuUy"  nine  times.  When  the  statute 
comes  to  prohibiting  the  use  of  words  favoring  the  cause  of  Ger- 
many, it  does  not  use  the  word  "intent"  nor  the  word  "willfully." 

The  defendant  says  that  the  mere  uttering  of  the  words  consti- 
tutes the  offense.  If  that  be  true,  then  the  witnesses  who  testified 
committed  the  crime  denounced  in.  the  statute,  because  these  wit- 
nesses on  several  occasions  repeated  the  words  of  the  defendant. 
Shall  they  be  put  to  their  purgation?  If  the  mere  uttering  of  these 
words  by  these  witnesses  made  a  prima  facie  case  against  them,  then 
how  can  they  defend  themselves?  Is  the  answer  that  they  would 
defend  themselves  by  proving  that  they  did  not  intend  to  commit 
the  crime,  or  that  they  were  justified  by  reason  of  the  fact  that  they 
were  repeating  this  matter  for  the  purposes  of  informing  the  au- 
thorities, or  because  they  were  compelled  to?    If  so,  why  is  that  a 
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defense?  Can  a  person  commit  rape,  and  defend  on  the  ground 
that  he  was  repeating  an  act  that  some  one  else  had  done?  If  the 
spoken  words  per  se  constitute  the  oflfense,  then  these  witnesses  could 
not  defend  by  showing  want  of  intent,  any  more  than  the  defend- 
ant could  defend  by  showing  want  of  intent,  when  charged  with 
rape.  If  these  witnesses  could  defend  by  showing  want  of  intent, 
it  illustrates  the  necessity  of  reading  into  this  statute  the  necessity 
of  proving  intent 

Intent  is  a  necessary  element  of  this  oflfense,  notwithstanding  the 
absence  of  the  words  "willfully"  and  "intent."  Words  spoken  in 
one  set  of  circtmistances  may  mean  an  entirely  different  thing  from 
words  spoken  in  another  set  of  circumstances.  If  the  American  army 
are  advancing  and  the  Huns  are  retreating,  and  I  say,  "We  cannot 
always  hope  to  win,"  that  is  pessimistic.  If  the  Huns  are -advanc- 
ing, and  the  Americans  are  retreating,  and  I  say,  "We  cannot  always 
hope  to  win,"  that  is  optimistic  In  order  for  the  government  to 
prove  the  crime,  the  government  must  give  color  to  the  words.  One 
cannot  look  at  these  words  uttered  by  the  defendant,  and  say  that 
they  necessarily  favor  the  cause  of '  Germany.  Some  of  the  sen- 
tences would  not  convey  that  meaning  at  all,  without  intent  being 
shown. 

The  government  has  charged  that  the  defendant  made  the  state- 
ments to  support  and  favor  the  cause  of  Germany.  The  government 
was  entitled  to  prove  all  the  words  uttered,  and  entitled  to  prove 
that  each  and  every  one  of  those  words  uttered  were  spoken  to  fa- 
vor the  cause  of  Germany.  It  might  well  be  that  the  government 
would  not  be  able  to  prove  the  entire  charge,  but  might  be  only  able 
tp  prove  a  part  of  the  things  uttered.  Now,  if  that  part  proved, 
standing  alone,  unaided  by  the  attitude  of  mind  or  the  purpose  of 
the  defendant,  would  not  show  that  the  defendant  uttered  the  words 
to  favor  the  cause  of  Germany,  then  the  government  would  have 
failed.  The  government  did  not  know  and  could  not  tell  which  of 
these  statements  the  jury  would  conclude  that  the  defendant  had 
said. 

The  government  must  negative  in  its  proof  the  possibility  of  the 
words  having  been  uttered  without  intending  to  support  the  cause  of 
Germany,  or  opposing  the  cause  of  the  United  States.  For  exam- 
ple, the  court  uttered  every  word  set  out  in  the  indictment  at  various 
times  during  the  trial,  in  discussing  this  question.  Then  did  the  court 
commit  a  crime  by  uttering  these  words?  The  purpose  of  the  de- 
fendant must  be  made  manifest,  and  this  can  only  be  done  by  show- 
ing the  circumstances  and  by  proving  the  attitude  of  mind  of  the 
defendant. 

[3, 4]  The  words  "support  or  favor"  import  willfulness  and  intent. 
The  common  understanding  of  the  meaning  of  these  words  is  this :  Sup- 
port means  to  vindicate ;  to  maintain ;  to  defend ;  to  uphold  by  aid 
or  countenance.  Favor  means  to  regard  with  favor ;  to  aid  or  to 
have  the  disposition  to  aid ;  to  show  partiality  or  unfair  bias  towards. 
These  words  should  be  construed  in  practically  the  same  sense, 
"ejusdem  generis."  All  the  dictionaries  give  a  definition  of  favor 
its  a  disposition  to  aid.    This  makes  the  attitude  of  mind  or  intent 
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an  issue.  Both  words  require  action  and  purpose.  One  could  not 
have  the  disposition  to  aid  or  show  unfair  bias  towards,  without  in- 
tending to  do  so.  To  use  the  words  willful  and  intent  in  the  sen- 
tence defining  this  crime  would  be  tautology. 

The  statute  must  have  a  sensible  interpretation.  To  go  no  deep- 
er than  the  words  of  the  statute  would  be  to  stick  in  the  bark.  "For 
the  letter  killeth,  but  the  spirit  giveth  life."  Are  we  not  justified  in 
quoting  Hamlet:  "There  is  nothing  either  good  or  bad  but  think- 
ing makes  it  so."   The  Supreme  Court  says : 

"All  laws  should  receive  a  sensible  construction.  General  terms  sboold  be  ao 
limited  in  tbelr  application  as  not  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence.  It  will  always,  therefore,  be  presumed  that  the  I>egls- 
lature  intended  exceptions  to  its  language,  which  would  av<dd  results  of  this 
character.  The  reason  of  tlie  law  in  such  cases  should  prevail  over  its 
letter.  The  common  sense  of  man  approves  the  Judgment  mentloaed  by 
Puffendorf,  that  the  Bologaian  law,  which  enacted  'that  whoever  drew  blood 
in  the  streets  should  be  punished  with  the  utmost  severity,'  did  not  extend  to 
the  surgeon  who  opened  the  vein  of  a  person  that  fell  down  In  the  street  in  a 
fit  The  same  common  sense  accepts  the  ruling,  dted  by  Plowden,  that  the 
statute  of  1  Edward  II,  which  enacts  that  a  prisoner  who  breaks  prison 
shall  be  guilty  of  felony,  does  not  extend  to  a  prisoner  who  breaks  out  when 
the  prison  is  on  fire,  'for  he  is  not  to  be  hanged  because  he  would  not 
stay  to  be  burnt.'  And  we  think  that  a  like  common  sense  will  sanction  the 
ruling  we  make,  that  the  act  of  Congress  whidi  punishes  the  obstruction  or 
retarding  of  the  passage  of  the  mail,  or  of  its  carrier,  does  not  apply  to  a 
case  of  temporary  detention  of  the  mail  caused  by  the  arrest  of  the  carrier 
upon  an  indictment  for  murder."  United  States  t.  Kirby,  74  U.  &  (7  Wall.) 
482,  486  (Id  K  Eld.  278). 

The  G>nstitution  provides : 

"Treason  against  the  United  States  shall  consist  only  in  levying  war  agalBst 
them,  -tor  in  adhering  to  their  enemies,  giving  them  aid  and  comfort.  •  •  •  " 
Article  3,  (  3. 

It  will  be  seen  from  this  quotation  that  neither  the  word  "willful" 
nor  "intent"  is  used  in  the  Constitution  in  defining"  treason.  Intent 
is  an  indispensable  element  in  the  establishment  of  treason,  and  pri- 
or acts  have  always  been  admitted  for  the  purposes  of  showing  in- 
tent. Fries  Case,  3  Dall.  515,  1  L,.  Ed.  701,  Fed.  Cas.  No.  5,126;  U. 
S.  v.  Burr,  Burr's  Trial,  1  Robertson,  472,  Fed.  Cas.  No.  14,694; 
Respublica  v.  Weidle,  2  Dall.  88,  1  L.  Ed.  301;  United  States  v. 
Pryor,  3  Wash.  C.  C.  234,  Fed.  Cas.  No.  16,096;  Regina  v.  Deasy, 
15  Cox's  Crim.  Cases  (Eng.)  334;  Regina  v.  Frost,  9  Car.  &  P. 
(Eng.)  129,  38  Eng.  Com.  Law,  70;  Regina  v.  O'Brien,  7  State  Trials 
(N.  S.)  1,  75. 

In  the  case  of  Fries,  supra,  the  court  said: 

"However  indisputably  requisite  it  may  be  to  prove  by  two  witnesses  the 
overt  act  for  which  the  prisoner  at  the  bar  stands  indicted,  yet  evidence 
may  be  given  of  other  circumstances,  or  even  of  other  overt  acts,  oonnected 
with  that  on  which  the  indictment  is  grounded,  and  occurring  or  committed 
in  any  other  part  of  the  district  than  the  place  mentioned.  Although  the 
prisoner  be  not  on  his  trial,  nor  is  he  now  punishiible,  for  any  other  than 
the  overt  act  laid,  other  overt  acts  and  other  circumstances,  parts  of  the 
general  design,  may  nevertheless  be  proved,  to  show  the  quo  animo — the 
Intent— with  which  the  act  laid  was  committed."  U.  S.  T.  Fries,  Wharton's 
State  Trials,  82,  585,  5!>4. 
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The  court  further  <said  in  the  Fries  Case: 

"Jite  Intent  is  the  gist  of  the  inqnliy  In  a  diarge  of  treflson,  and  Is  the 
great  and  leading  object  in  trlalo  for  tills  crime.  The  description  of  crimes 
contained  In  the  act  commonly  called  the  Sedition  Act  [1  Stat  696]  lose 
their  ctiararter,  and  becwne  but  component  parts  of  the  greater  cilme,  or 
eTidences  of  treason,  when  the  treasonable  intent  and  overt  act  are  proved." 
Fries  <^se,  3  Dall.  515, 1  L.  Ed.  701,  Wei.  Oas.  No.  5426w 

In  the  trial  of  Burr,  acts  of  treason  elsewhere  than  as  charged 
were  held  admissihle,  since  they;  "by  showing  a  general  evil  inten- 
tion, render  it  more  probable  that  the  intention  in  the  particular  case 
was  evil."    See  1  Wigmore  on  Evidence,  §  367,  note. 

'^n  sedition  (inclndlng  seditions  riot  and  seditious  libel),  other  acts  and 
utterances  are  receivable,  under  the  present  principles,  to  evidence  seditious 
intent."    1  Wigmore  on  Svldence,  |  387,  p.  445. 

See  Respublica  v.  Weidle,  2  Dall.  88,  1  L.  Ed.  301 ;  R.  v.  Hunt, 
1  Stote  Trials  (N.  S.)  171;  Regina  v.  O'Brien,  7  State  Trials  (N. 
S.)  1,  75. 

My  brother,  Judge  BLEDSOE,  sat  in  the  first  trial  of  this  case 
and  the  same  evidence  was  admitted.  Judge  BLEDSOE  advises  me 
that,  after  a  further  consideration  of  the  matter,  he  is  clearly  of 
the  opinion  that  the  evidence  was  properly  admitted  in  the  case. 

Motion  for  a  new  trial  will  be  denied. 


THE  JELUNO. 

THE  WILLIAM  OOBB. 

(District  Court,  B.  D.  North  Oitolina,  New  Bern  Division.    S^ttember  27, 

1918.) 

No.  93. 

1  SArVAOE  9=329 — AMOtTNT  OF  AWABD^ReSCUE  OF  DISABLED  VkSSKI.  AT  SKA. 

An  award  of  54,000,  made  to  a  steamship  worth,  with  her  cargo,  $2,- 
700,000,  for  the  rescue  of  a  schooner  and  cargo  worth  $12,000,  from  a 
point  50  miles  ott  the  North  Carolina  coast,  where,  after  being  driven  600 
miles  and  disabled  by  a  storm,  she  would  have  soon  sunk,  and  was  in 
effect  abandoned  by  her  crew,  who  came  In  a  boat  with  their  effects  on 
board  the  steamer  when  she  approached. 

2,  Salvaoe  ^=>26 — Elxmbnts  of  Coitpbnsatioit — Cost  of  Service. 

While  the  actual  expense  and  loss  of  time  of  a  salving  vessel  do  not 
constltnte  claims  for  which  payment  may  be  demanded,  they  are  items 
to  be  ccHisidered  in  fixing  the  amount  of  salvage  compensation. 

8.  Salvage  ^»26 — ISiaaimiiTB  of  Compensation — Value  of  Pbopebtt  Saved. 
Althomg^i  the  value  of  the  salving  vessel  and  of  the  time  lost  from  her 
voyage  may  be  large,  yet  the  salvage  award  must  be  governed  to  a 
large  extent  by  the  value  of  the  property  saved. 

In  Admiralty.  Suit  for  salvage  by  Carl  F.  Andersen,  master  of  the 
Danish  steamer  Jellmg,  and  others,  against  the  schooner  William  Cobb. 
Decree  for  libelants. 

tsFor  other  caus  ■••  nun*  toplo  *  KSY-NUMBBH  In  >I1  Ker-Numb«r«d  OlgasU  *  Indazea 
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John  D.  Bellamy,  of  Wilmington,  N.  C,  and  J.  P.  K.  Bryan,  o£ 
Charleston,  S.  C,  for  libelants. 

Julius  F.  Duncan,  of  Beaufort,  N.  C,  for  vessel  owner. 

J.  O.  Carr,  of  Wilmington,  N.  C,  and  Harrington,  Bingham  &  Eng- 
lar,  of  New  York  City,  for  cargo  owner. 

CONNOR,  District  Judge.  The  Danish  steamer  Jelling,  owned  by 
the  Steamship  Company  Dannebrog,  2,639  gross  and  1,673  net  tonnage, 
284  feet  long,  42  feet  beam,  value  about  $2,000,000,  Carl  F.  Andersen, 
master  and  agent,  was  on  October  25,  1917,  under  charter  to  the 
Ward  lyine,  at  the  rate  of  $40,000  a  year,  carrying  a  cargo  of  hemp,  ma- 
hogany, cedar,  etc.,  of  1,200  tons,  valued  at  $700,000,  on  a  voyage  from 
Progreso  to  New  York,  passing  up  the  coast  of  North  Carolina,  off 
Cape  Lookout. 

The  Schooner  Williani  Cobb,  an  American  vessel  of  435  tons  gross 
and  345  net,  about  200  feet  long  and  30  feet  beam,  of  the  appraised 
value  of  $6,500,  was  carrying  on  October  25,  1917,  a  cai^  of  lump 
coal  (500  tons)  of  the  value  of  about  $5,400.  She  sailed  from  NewpKirt 
News,  Va.,  October  11,  1917,  for  Ponce,  Porto  Rico.  On  the  18th  day 
of  October,  when  150  miles  southeast  of  Bermuda,  she  encountered  a 
severe  storm,  described  by  members  of  her  crew  as  a  "tropical  hurri- 
cane," which  "brought  the  seas  right  over  her  decks  continually,"  last- 
ing about  two  hours,  followed  by  heavy  wind  and  rain,  which  con- 
tinued about  eight  days.   A  member  of  her  crew  says : 

"Her  condltl<m  was  getting  worse.  The  crew  didn't  have  to  work  night  and 
day  for  the  first  three  days,  but  after  that  they  dJdn't  know  what  it  was  to 
sleep.  We  had  both  hand  pumps  and  gasoline  pumps  working.  We  had 
trouble  with  our  pump  continunlly;  that  was  the  aft  pump.  "Die  forward 
pump  was  in  good  condition.  We  were  kept  working  continually.  We  ^ere 
pretty  well  puzzled  as  to  where  we  were  drifting,  because  we  could  not  get  a 
Bight  for  four  or  five  days.  At  times  we  did  not  know  where  we  were.  'We 
went  along  doing  as  seamen  should  for  the  safety  of  navigation,  pumping  out 
our  vessel  and  getting  what  sleep  we  could.  There  were  times  when  we  had 
no  sleep,  working  as  much  as  22  out  of  the  24  hours  to  save  our  vessel.  We 
watched  for  five  days  for  a  vessel  to  come  along,  but  we  couldn't  see  any- 
thing. One  vessel  passed  us;  we  had  signaled  her,  but  she  had  never  stop- 
ped. •  *  ♦  On  October  25th  the  vessel  was  leaking  badly.  We  had  already- 
pumped  her  out  at  3:30  in  the  morning,  but  the  water  was  coming  In  at  the 
rate  of  about  six  inches  an  hour.  •  •  •  The  storms  were  so  terrific  at 
times  that  it  was  Iiardly  possible  for  us  to  work  our  big  pump.  The  sails 
at  times,  before  we  were  able  to  get  them  in,  had  done  away  with  one  of  our 
jibs,  and  another  time  it  broke  one  of  our  brooms.  The  sails  would  not  act 
at  all.  We  merely  kept  up  what  sail  we  could  to  steady  our  ship;  one  gaff 
and  one  boom  were  Int^en." 

Another  member  of  the  crew  says : 

"The  storm  was  severe,  and^naturally  the  stiip  was  leaking  a  little  bit,  and 
the  storm, makes  her  leak  more,  and  the  leaking  was  in  the  bow.  Naturally 
by  the  storm  we  couldn't  keep  up  to  the  wind,  and  we  had  to  keep  up  to  the 
wind  for  our  course;  but  we  couldn't  do  it  because,  every  ttme  a  sea  would 
come  over,  all  the  water  would  come  through  the  bow,  so  we  liad  to  keep  her 
oft,  and  run  her  before  the  wind  to  keep  her  from  sinking.  We  were  trying  to 
keep  her  from  sinking  for  about  seven  days,  pumping  day  and  night.  The 
storm  took  the  flying  jil).  The  foregaff  was  broken.  The  pump,  before  we 
left  port,  was  not  in  proper  order.  The  captain's  mistake;  he  forgot.  He 
took  the  measure  for  the  top  plunger,  but  when  we  went  ashore  he  forgot  to 
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brin^  It ;  for  the  pump  to  pump,  we  had  to  get  on  top  and  hold  a  broom  down 
to  hold  the  pomp  down.   Tt\6  hand  ptimp  could  not  keep  the  water  down." 

Capt  Sabean  says  that : 

"The  storm  raged  with  great  severity  for  abont  36  hours.  It  continued  to 
Wow  with  seventy,  but  not  so  great,  up  to  the  23d  of  October;  pumped 
both  day  and  night  to  keep  the  water  down;  did  this  up  to  two  days  before 
the  25th.  A  couple  of  days  before  the  25th  one  of  the  pumps  was  pat  out  of 
commission." 

On  the  morning  of  October  25,  1917,  the  schooner  was  on  the  North 
Carolina  coast,  about  50  miles  from  Cape  Lookout,  and  about  600  miles 
from  where  she  first  encountered  the  storm.  The  steamer.  Jelling  was 
on  her  voyage  to  New  York.  The  schooner  was  showing  her  distress 
— signal  flag  upside  down.    Capt.  Sabean  says : 

"Betn-een  2  and  3  o'clock  on  the  morning  of  the  26tli  we  sighted  the 
-steamer.  I  ordered  my  torch  to  be  burned  In  order  to  communicate  with  the 
steamer.  She  came  down  on  us  about  3 :30  a.  m.  *  *  *  I  shouted,  and,  as 
near  as  I  could  make  out,  the  captain  asked  me  what  was  the  trouble.  I  said 
back  that  my  vessel  was  In' a  sinking  condition  and  would  like  to  have  some 
assistance.  If  not  to  be  taken  off  my  vessel.  Some  of  my  crew  shouted  out 
that  the  vessel  was  sinking,  and  I  said,  'Don't  shout  out  that  we  are  sinking, 
because  we  are  not,  but  sing  out,  if  you  want  to  say  anything,  and  say  we 
are  in  a  sinking  cMiditlon.' " 

Capt.  Andersen,  of  the  Jelling,  says  that  about  2  o'clock  on  the 
morning  of  the  25th  of  October,  his  second  officer,  on  watch,  sighted 
on  the  port  bow  a  distress  light  of  an  unknown  ship;  called  his  at- 
tention, he  being  asleep;  came  at  once;  determined  the  vessel's 
course  f rcnn  the  distress  light ;  steered  towards  the  schooner  for  about 
an  hour;  ten  miles  away,  closing  up  under  the  stem  of  the  vessel, 
heard  some  one  shouting ;  could  not  understand  what  was  said ;  used 
my  megaphone,  asking,  "What  is  your  trouble?"  Answer  came, 
"We  are  sinking  and  want  to  be  taken  off" ;  turned  my  vessel  around, 
and  distress  signal  was  again  shown  on  schooner's  stem;  came  again 
close,  and  through  megaphone  asked,  "Are  you  in  imminent  danger 
there?  I  will  help  you  off,  or  can  you  wait  until  daylight?"  The 
captain  answered  back,  "Yes."  Some  of  the  crew  said,  "No ;  we  want 
to  be  taken  off  right  away."  Turned  my  ship  arotuid  and  came  near 
the  ship's  stem  again.  Still  very  dark,  and  very  high  sea;  found 
that  the  schooner  had  lowered  her  boat  and  the  crew  got  into  it; 
asked,  "Are  you  coming  over  in  your  own  boat?"  "Yes,"  was  the 
reply;  answer,  "All  right;  we  will  stand  by  you."  The  boat  was 
between  the  steamer  and  the  schooner,  on  the  off,  or  port,  side  of 
the  steamer;  ordered  the  boat  to  go  round  on  her  lee  side,  where 
there  was  smooth  water. 

Capt  Sabean,  concurring  substantially  in  the  statement  of  An- 
dersen, says  that  he  told  his  men  to  put  their  clothes  in  the  boat; 
there  were  provisions  and  water  in  the  boat ;  to  lighten  her,  ordered 
the  water  vessels  thrown  overboard;  put  his  own  clothes,  chro- 
nometer, ciompass,  charts,  and  some  other  little  instruments;  did  this 
in  case  the  captain  would  not  give  his  tow  line ;  would  have  to  leave 
his  vessel,  because  he  did  not  think  it  safe  to  stay  aboard,  if  he  could 
not  get  any  assistance,  as  his  after  pumps  had  been  put  out  of  commis- 
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sion  by  the  storm  and  his  gasoline  was  about  gone;  had  no  way  to 
get  to  a  port  and  was  about  50  miles  from  this  port    I  said : 

"We  will  leave  oar  side  Uie^ts  np.  leave  her  aalls  np.  and  have  a  ll^it 
on  her  stem,  so  nothing  will  collide  with  her.  We  will  not  set  the  vessel  on 
fire,  will  not  destroy  her,  nntll  I  can  see  what  the  captain  will  do  for  me. 
It  he  doesn't  give  me  any  assistance,  will  not  tow  her;  we  would  come  bade 
and  spill  what  gasoline  we  had  forward,  and  taadx  a  match  to  her  and 
bum  her  up." 

The  testimony  in  respect  to  the  action  of  both  captains,  up  to  this 
point,  is  corroborated  by  all  of  the  witnesses.  Among  other  things 
taken  over  in  the  boat  were  the  clothes  of  tiie  crew  and  a  parrot. 
When  the  s^iall  boat  reached  the  lee  side  of  the  steamer,  by  direc- 
tion of  the  captain  and  officers  of  the  Jelling,  several  of  the  crew  wrent 
on  her  by  the  ladder,  and  others  were  hoisted  up  with  the  boat  by 
the  tackle  of  the  Jelling.  The  contents  of  the  boat  were  taken  oflF. 
There  is  some,  althot^h  not  material,  difference  of  opinion  in  regard 
to  the  condition  of  the  sea  when  the  boat  went  to  the  side  of  the 
steamer.  There  was  some  swell,  but  "not .  heavy."  The  boat  en- 
countered no  difficulty  in  going  to  the  side  of  the  steamer,  as  directed. 

[1]  Eliminating,  for  the  moment,  the  testimony  in  regard  to  which 
there  is  some  contradiction,  it  is  conceded  that  the  captain  and  crew 
of  the  schooner  were  invited  to  come  on  board — ^were  given  coffee 
and  sandwiches;  that  the  men  were  very  weary  and  mudi  exhausted 
by  their  experience  on  the  schooner,  and  went  to  sleep.  They  reached 
the  steamer  at  about  4 :30  o'clock  in  the  morning.  Capt.  Sabean  says, 
after  he  boarded  the  steamer,  and  the  small  boat  was  hoisted  up: 

"I  went  up  on  board,  shook  hands  with  the  captain,  stopped  there  a  few 
minutes  on  the  main  deck,  and  he  and  I  went  up  on  the  second  deck,  where 
his  chart  room  was.  In  his  chart  room,  he  and  I  went  over  the  position 
we  were  in  and  our  nearest  port,  and  I  approached  the  question  to  him  that 
I  would  like  for  him  to  put  a  line  to  my  vessel ;  bub  he  didn't  give  me  any 
decided  answer  about  It.  A  short  time  after  the  subject  was  brought  up  ag^n 
about  doing  something  for  my  vessel,  and  in  the  conversation  wo  were 
having  the  captain  said,  *I  will  not  put  a  line  to  your  vessel  imlees  you 
give  me  full  charge.'  I  said,  'Captain,  can't  we  make  some  arrangements; 
I  am  helpless,  don't  want  to  lose  my  vessel,  and  by  having  some  gasoline' 
and  your  assistance  my  fore  pump  will  keep  my  vessel  afloat,  if  it  helps  this 
vessel  to  reach  port'  He  said,  'No,  captain,  we  cannot  make  any  arrange- 
ments; the  courts  will  have  to  decide  that.'  I  said,  'If  we  could  make  an 
agreement,  why  would  we  have  to  settle  in  the  court?*  He  said,  'I  tutve 
got  two  owners;  the  vessel  is  owned  by  some  people,  and  she  is  chartered 
by  other  people,  and  I  wonld  have  to  let  them  decide.'  I  said,  'I  am  willing 
to  pay  you  a  reasonable  price  to  take  my  vessel  in,  or  I  will  pay  you  at  the 
same  rate,  whatever  your  vessel  may  be  now  earning,  for  the  time  of  the 
service.'  We  could  not  come  to  any  agreement,  and  rather  than  not  have 
him  put  any  line  on  my  vessel  at  all,  I  agreed,  or  had  nothing  more  to  say 
at  that  time  about  saving  my  vessel,  but  let  him  go  ahead  and  pat  his  line 
aboard  if  he  would." 

Capt.  Andersen  says  that,  after  the  captain  and  crew  of  the  schoon- 
er came  on  the  steamer,  he  made  up  his  mind  to  keep  around  her 
until  daylight  to  investigate  her  condition.  At  about  6  o'clock  he 
sent  his  chief  officer,  third  engineer,  a  carpenter,  and  three  seamen 
to  the  schooner  to  investigate  conditions,  take  soundings  in  her  bilges, 
and  see  if  there  was  any  possibility  of  saving  her.     They  returned 


Digitized  tjy 


Google 


THE  JtOJLXSa  38S 

about  7  o'clock  and  reported  that  she  was  an  old  vessel,  in  good  con- 
dition, but  had  five  feet  of  water  in  her  hold  and  leaking  heavily; 
thought  it  would  be  difficult  to  save  her  under  the  circumstances; 
the  motor  pumps  were  out  of  order;  none  of  them  were  working; 
that  he  thought  it  would  be  possible  to  repair  the  forward  motor 
pump  and  get  it  to  run.  He  called  his  officers  together  on  the  bridge 
and  consulted  them  in  regard  to  trying  to  save  the  vessel.  They 
agreed  to  try  to  do  so.  He  says  that,  up  to  this  time,  nothing  had 
been  said  to  him  by  Capt.  Sabean  about  saving,  or  towing,  the 
schooner. 

••When  he  saw  I  had  a  meeting'  of  my  officers  about  7  o'clock,  he  came  to 
the  lower  bridge  and  said,  'Are  you  going  to  save  her?*  I  replied,  'I  iaa't 
knovr,  captain ;  I  might  do  iV  He  asked  me  how  much  towage  would  cost.  I 
said.  'I  don't  know.'  He  said,  'Well,  could  you  Uke  her  In  for  $5,000  or  ' 
$6,000.  which  I  could  pay  tf  you  started  towing  her?'  I  said,  'Captain,  you  are 
aboard  her  now,  and  I  don't  know  if  I  will  save  her ;  but,  if  I  do  take  her 
In  tow,  the  costs  must  be  left  with  the  proper  authorities,  if  I  get  the  ship  into 
a  safe  port.'  He  had  never  asked  me  to  tow  her  in  any  way.  ■!  pwsonally 
decided  to  take  that  vessel  in  tow ;  be  had  never  offered,  or  asked  me,  sudi  a 
question  about  taming  her  over>  When  the  captain  came  on  board,  It  was 
about  7  o'clock,  he  asked  me;  but  I  told  the  captain  that,  if  he  and  his 
crew  was  cm  board  the  ship,  then  I  could  not  take  the  ship  in  tow,  as  there 
could  dot  be  any  salvage  mon^  near  the  value  of  the  cost  of  my  ship,  and 
delay  and  expense,  and  that  I  would  not  tow  her  into  i>ort  under  the  present 
•  oiiUltion,  if  lie  stayed  oa  board  the  ship.  He  never  asked  me  for  any  gaso- 
line." 

There  is  evidence  tendit^  to  corroborate  both  captains  in  regard 
to  this  conversation  and  the  time  at  which  it  occurred.  The  weight 
of  the  evidence  brings  me  to  conclude  that  the  conversation  took 
place  at  the  time  fixed-  by  Andersen.  When  the  crew  reached  the 
steamer  at  4 :30  in  the  morning,  they  were  physically  exhausted ;  aft- 
er getting  coffee  and  sandwiches,  they  went  to  'sleep.  I  am  of  the 
opinion  that,  when  they  left  the  schooner,  they  did  not  expect  to 
return,  or  that  it  would  be  saved.  The  thought  of  towing,  I  think, 
came  when  Sabean  found  that  Andersen  had  sent  his  men  to  exam- 
ine the  schooner  and  her  condition,  and  heard  the  disfcussion  and  de- 
cision of  Andersen  and  his  officers  to  try  to  save  her.  This  was 
natural  and  proper.  Upon  finding  that  there  was  a  chance  of  sav- 
ing his  ship,  it  was  his  duty  to  the  owners  to  try  to  make  terms  with 
the  salvors.  Andersen  instructed  his  officers  and  seamen  to  get  their 
breakfast  and  go  aboard  the  schooner.  At  about  9  o'clock,  they  went 
aboard  her  with  one  da/s  rations  and  10  gallons  of  gasoline. 

Loeber,  second  officer  of  the  Jelling,  went  to  the  schooner  with 
Nielsen  and  three  sailors.    He  says : 

'The  pumps  were  in  poor  condition — would  not  work :  told  Nlelson  to  go 
to  work  on  them ;  took  the  sails  down ;  foregaS  was  broken  in  two  places ; 
mahi  boom  was  broken ;  at  the  aft  pump  water  was  about  4  feet  6  inches ;  at 
forward  pump,  about  a  foot  and  a  half  over  the  keelson ;  caulked  the  hand 
pump ;  water  was  rushing  in ;  ■  the  two  sailors  worked  the  hand  pump.  The 
sirtimer  came  near,  and  we  connected  the  hawser  to  the  schooner  and  pro- 
cwded  to  tow  under  slow  speed.  In  order  not  to  part  the  hawser  line;  pro- 
ceeded to  Beaufort,  the  nearest  port ;  she  was  leaking  heavily,  and  the  men 
were  working  the  pumps;  at  about  11  o'clock  proceeded  under  faster  speed. 
At  about  2  o'clock  afternoon,  reached  Cape  Lookout  light  vessel ;  water  pump- 
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sd  down  to  two  feet,  and  sea  had  become  smdoth ;  frorb  9  o'clock  a.  m.  untfl 
noan  thought  schooner  could  not  be  saved,  and  came  very  near  abandoning  ber ; 
water  poured  In  so  rapidly. ''  Ai  about  6  o'clock  p.  m.  flashed  for  a  pilot  In 
bay  of  Cape  Lookout;  came  at  6:85;  the  s<3iooner  was  anchored  at  7 
o'clock ;  pilot  advised  not  to  enter  bar  during  dark  hours ;  second  officer  came 
on  board  steamer  for  consultation;  said  two  feet  water  still  in  bilges: 
would  have  to  pump  all  night;  needed  more  gasoline,  which  was  given  tilm; 
got  two  pilots  for  both  schooner  and  steamer.  At  7 :35  a.  m.  passed  over  bar 
of  Beaufort ;  at  the  same  time  the  schooner  grounded  and  the  hawser  partetL 
In  order  to  keep  the  vessel  in  position,  her  starboard  anchor  was  dropped, 
with  15  fathoms  cable.  The  pilot  proposed  to  send  a  tug  to  save  the  schooner 
when  It  came  at  high  water,  but  I  told  him  that  I  would  come  back  with  my 
steamer  and  take  her  in  myself.  He  said  that  it  was  a  dangerous  job;  the 
tide  was- running  at  four  knots,  and  the  channel  was  very  narrow,  and  the 
ship  could  not  swim.  Proceeded  In  the  harbor  with  steamer;  turned  ber 
'  around;  came  around  and  returned  in  the  harbor;  w^it  oiver  the  bar  again, 
*  and  came  back  and  andipred  just  ahead  of  the  schooner  standing  at  the  bar; 
got  a  new  tow  line  on  schooner.  The  vessels  were  then  in  a  very  critical  posi- 
tion, both  vessels,  about  10:30,  as  the  wind  changed  from  northeast  to  south- 
east, with  a  strong  wind.  At  11  o'clock  ordered  to  cut  the  cable  on  the 
schooner;  its  motor  windlass  would  not  lift  the  andior;  when  released 
from  her  anchor,  the  Jelling  proceeded  slowly  ahead,  the  schooner  floated, 
and  at  11  a.  m.  she  was  anchored  In  BeaufoEt;  harbor.  The  cable  was  cut,  be- 
cause the  vessel  was  in  such  a  position  that  the  anchor,  which  was  standing 
from  the  starboard  towards  aft,  could  not  be  lifted  with  the  schooner's 
motors  and  windlass.  It  was  in  bad  condition — the  steamer  was  in  a  critical 
condition  and  had  to  cut  the  cable ;  otherwise,'  it  would  have  been  stranded 
on  the  bar,  and  the  schooner  might  have  stranded  as  well,  and  possiUy  we 
would  have  torn  a  hole  in  her." 

There  was  some  contradictory  evidence  in  r^^rd  to  condition 
of  the  sea ;  it  was  "choppy" — ^nqt  unusually  rough.  The  schooner 
was  turned  over  to  the  marshal  on  the  28th  at  8  o'dock  a.  m.  The 
captain  and  crew  of  the  schooner  remained  on  the  steamer  until  she 
came  into  Beaufort.  They  were  not  requested,  nor  did  they  offer, 
to  assist  in  bringing' the  schooner  into  port.  The  steamer  consiuned 
about  35  tons  of  coal  in  handling  the  schooner,  worth  $8  a  ton,  and 
50  gallons  of  engine  oil.  The  hawser  was  worth  $355.  A  rail  on 
the  starboard  side  'o'f  the  steamer  was  broken,  worth  about  $50.  The 
board  of  each  of  t&e  crew  of  the  schooner  was  worth  $1.50  a  day. 
The  schooner  was  appraised  at  $6,500,  and  released  upon  bond.  The 
coal  was  sold  at  public  auction  for  $11.25  per  ton,  weighing  490V^ 
tons,  aggregating  $5,518.12. 

Libelants  insist  that  the  schooner  was  abandoned  by  her  crew,  and 
was,  at  the  time  she  was  taken  in  charge  by  the  crew  of  the  Jelling, 
a  derelict.  Respondents  insist  that  the  crew  did  not  abandon  her; 
that  they  intended,  when  they  left  to  go  to  the  Jelling,  to  secure  her 
services  in  towing  the  schooner  into  port ;  that  with  a  supply  of  gas- 
oline they  could  have  kept  the  water  down.  The  evidence  tends 
strongly  to  show  that,  in  the  absence  of  aid,  the  schooner  would 
have  sunk  in  a  short  time — a  few  hours.  I  am  constrained  to  think 
that  this  fact  was  recognized  by  her  captain  and  crew;  that  they 
were  exhausted  physically,  and  knew  that  their  pumps  were  in  "bad 
condition."  They  did  not,  in  my  opinion,  formed  upon  considering 
all  of  the  testimony  and  their  conduct,  expect  to  return  to  the  schoon- 
er, except  possibly  to  burn  her,  to  prevent  her  becoming  a  menace 
to  navigation.    I  do  not  doubt  that,  but  for  the  action  of  the  captain 
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and  crew  of  the  Jelling,  she  would  havfe,  in  a  few  hours,  been  a  total 
loss.  It  is  not  Very  material  to  inquire  whether,  under  the  conditions 
disclosed,  she  was  a  derelict.  She  was  certainly  in  imminent  peril — 
as  her  captain  said,  "id  a  sinking  condition" — ^when  overtaken  by 
the  Jelling  on  the  morning  of  October  25th. 

In  view  of  the  small  value  of  the  properly  saved,  much  less  than 
libelants  supposed  at  the  time  they  undertook  the  work,  as  compared 
with  the  value  of  the  steamer  Jelling  and  her  cargo,  the  amount  of 
her  earnings  per  day  under  the  charter,  and  the  time  consumed  in 
bringing  the  schooner  into  port,  there  is  but  a  small  margin  for  a 
bounty  to  the  libelants.  While  but  little  aid  is  derived  from  adjudg- 
ed cases,  each  depending  largely  upon  the  peculiar  conditions,  I  find 
a  very  satisfactory  statement  of  the  principle  or  rule  by  which  courts 
are  guided  in  msicing  awards,  under  conditions  somewhat  similar  to 
those  disdosed  in  this  case,  laid  down  by  Judge  Sanborn  in  The  West- 
em'  Star  (D.  C.)  157  Fed.  489.    tte  says : 

"The  important  considerations  affecting  a  salyage  service  are  whether  the 
aided  vessel  conld  have  saved  herself,  or  was  In  probable  danger  of  destruc- 
tion or  serlons  damage^  and,  11  so,  her  value;  what  was  the  degree  of  dan- 
ger to  the  vessel  aided;  •  •  •  also  whether  the  salvage  service  was  ren- 
dered with  promptltnde,  skill,  vigor,  and  energy,  and  was  snccessfpl;  what 
was  the  danger  or  hazard  in  rendering  the  service,  and  what  was  the  value 
so  risked,  the  time  spent,  its  value,  and  the  damage  or  loss  to  the  vessel  by 
whidi  the  service  was  rendered.  •  •  *  Further,  It  should  also  be  taKen 
Into  account,  although  perhaps  of  minor  relative  importance,  whether  the 
owners  of  the  property  saved  have  acted  reasonably  in  offering  reward,  or  so 
unreasonably  that  the  salvor  is  compelled  to  assume  the  delay,  vexation,  and 
expense  of  litigation  to  establish  his  rights." 

Applying  this  standard  for  measuring  the  amount  which  should  be 
awarded  to  the  Jelling,  it  is  manifest  that  the  schooner  was  in  im- 
minent danger,  without  the  aid  rendered  by  the  Jelling.  She  would 
have  sunk  very  soon,  resulting  in  total  loss.  The  value 'of  the  schooner 
and  her  cargo  is  ascertained  by  appraisement  and  public  sale.  The 
value  of  the  Jdling  and  her  cargo,  fixed  by  her  master,  is  not  contro- 
verted ;  they  were,  as  compared  to  the  schooner  and  her  cargo,  large. 

I  am  unable  to  find  that  either  the  crew,  or. the  steamer,  or  her  cargo 
were  in  any  serious  danger,  by  reason  of  the  deviation  and  service  ren- 
dered. I  am  not  impressed  with  the  suggestion,  somewhat  exaggerated, 
that  the  sea  was  veipr  "rough,"  or  that  there  was  any  unusual  "swell." 
The  boats  had  no  difficulty  in  going  to  and  from  the  two  ships.  The 
schooner  followed  the  Jelling,  when  taken  in  tow,  without  difficulty. 

The  service  was  rendered  promptly,  and  with  skill  and  energy.  I 
do  not  think  that  there  was  any  delay  for  which  the  captain  and  crew 
of  the  Jelling  can  be  criticized.  The  service  was  skillful  and,  in  ill 
respects,  successful.  The  question  Avhich  has  given  me  most  concern 
is  in  fixing  the  amount  which  should  be  awarded  by  reason  of  loss  of 
time  sust^ned  by  the  Jelling  in  rendering  the  service.  Fixing  the 
beginning  of  the  period  at,  approximately,  2  o'clock  on  the  morning 
of  Thursday,  October  25,  1917,  that  being  about  the  hour  at  which  she 
sighted  the  schooner,  and  stopped  on  her  course,  she  completed  the  seri- 
icfr— anchored  the  schooner  in  Beaufort  harbor — ^at  11  o'clock  Friday 
morning,  October  26th.    She  took  on  a  supply  of  coal  at  about  noon 
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Saturday,  October  27fli,  and  on  the  same  day  filed  the  libel  in  the  court 
at  New  Bern,  about  37  miles  distant  irotn.  Beaufort,'  with  a  railroad 
connection — ^having  two  trains  each  day.  The  libel  was  served,  and 
schooner  taken  into  custody  by  the  marshal,  at  8  o'clock  on  Sunday 
morning,  October  28th.  The  captain  remained  at  Beaufort,  for  the 
purpose  of  having  the  deposition  of  himself  and  his  crew  taken,  until 
the  night  of  Monday,  October  29th,  getting  back  on  his  course  at  10 :30 
p.  m.  of  that  day. 

Passing  the  question  whether,  after  anchoring  the  scho<Mier  at  Beau- 
fort and  getting  a  supply  of  coal,  he  should  not  have  placed  one  or 
more  of  his  crew  on  the  schooner,  until  an  effort  could  be  made  to 
agree  upon  a  reasonable  amount  for  the  service,  or  a  libel  filed/  it  is 
clear  that  he  was  entitled  to  remain  at  Beaufort  until  he  secured  and 
took  on  coal,  noon  of  Saturday,  October  27th.  Conceding  his  right  to 
await  the  coming  of  the  marshal  on  Sunday,  October  28th  at  8  o'clock 
a.  m.,  it  would  seem  that,  in  view  of  the  large  expense  incurred  bv 
the  delay,  he  should,  at  a  favorable  condition  of  the  tide,  have  resumed 
his  voyage  not  later  than  midday  of  Sunday.  He  brought  the  schooner 
in  on  full  tide  at  11  o'clock  on  Friday.  There  is  no  suggestion  that 
weather  conditions  prevented  the  Jelling  from  going  out  at  or  about 
the  same  hour  on  Sunday,  October  28th.  Counting  from  2  o'clock  a. 
m.  on  Thursday,  October  25th,  it  would  seem  that  the  Jelling  should 
have  returned  to  the  point  from  which  she  first  sighted  the  schooner, 
50  miles  from  Beaufort,  by  2  o'clock  on  Sunday,  thus  being  delayed 

3  days  and  12  hours  from  the  time  she  began  the  service.  This,  of 
course,  is  but  approximate.    She  claims  that  the  time  consumed  was 

4  days  20  hours  and  15  minutes,  making  1  day  and  8  hours  longer  than 
would  seem  to  have  been  necessary.  I  do  not  think  that,  in  the  absence 
of  any  effort  to  agree  upon  compensation  with  the  captain  of  the 
schooner,  who-  was  at  Beaufort,  and  who  says  that  before  the  service 
was  rendered  he  proposed  to  pay  $5,000  or  $6,000  to  bp  taken  into  port, 
that  the  time  consumed  in  taking  the  deposition  should  be  charged  to 
the  schooner,  at  the  rate  of  $1,333  a  day. 

[2,3]  While  the  actual  expense  incurred,  or  loss  of  time  by  the 
Jelling,  do  not  constitute  claims  for  which  payment  may  be  demanded, 
they  are  items  to  be  considered.  The  rule  by  which  courts  of  admiralty 
are  guided  in  respect  to  them  is  stated  by  Kennedy :    , 

"Whilst  the  amounts  of  damage,  expense,  or  loss  of  prc^ts  ought  not,  nn- 
der  ordinary  drciunstances,  to  be  taken  as  "fixed  figures,'  or  'moneys  nimi- 
bered,'  to  be  added  to  the  amount  of  the  reward  for  actual  salvage  services, 
the  fact  that  such  damage,  expense,  or  loss  has  been  caused  by  the  perform- 
ance of  the  salvage  service  Is  a  fact  which  the  court  ought  never  to  disregard 
hi  assessing  the  amount  of  the  reward.  But  all  the  circumstances,  of  which 
this  Is  only  one,  must  be  considered  together,  and  It  does  not  follow  neces- 
sarily that,  because  the  salvor  proves  such  damages,  expenses,  or  losses,  «he 
court  should  fix  the  sum  awarded  high  enough  to  cover  them.  On  the  con- 
trary, the  salvage  service  may  itself  be  so  trivial  as  to  make  it  twJust,  or  the 
property  salved  may  be  of  so  small  a  value  as  to  make  it  Impossible  to  cast 
the  burden  of  such  an  Indemnity  upon  the  owner  of  the  salved  property. 
•  «  •  When,  however,  meritorious  salvage  services  have  occasioned  to 
the  salvors  serious  pecuniary  loss,  and  when  the  value  of  the  property 
saved  Is  ample,  not  only  to  defray  the  loss  sustained  by  a  salvor,  In  addition 
to  an  adequate  sum  for  salvage  proper,  but  also  to  leave  a  substantial  surplus 
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for  the  owner  of  the  proiterty  saved,  the  salvor  should  be  remunerated  'with 
a  suffldoit  sam,  both  to  reward  him  for  his  risk,  labor,  skill,  and  conduct, 
and  also  to  cover  any  damages,  expenses,  and  losses  incurred  throu(^  render- 
ing the  service."    Kennedy  on  Civil  Salvage,  133. 

If,  in  this  case,  the  value  of  the  schooner  had  been  "between  $50,000 
and  $75,000,"  as  alleged,  and  as  the  captain  of  the  Jelling  supposed, 
when  he  "made  the  venture"  of  salving  and  securing  a  large  award,  if 
successful,  instead  of  accepting  the  offer  for  towage  service,  for  a 
fixed  sum,  he  would  have  tieen  entitled  to  a  reward  very  much  larger 
than  the  value  of  his  prize,  as  now  ascertained,  justifies.  It  would 
be  manifestly  unjust  to  take  practically  the  entire  value  of  the,  schooner 
and  cargo  as  a  reward  for  services  which  could  have  been  rendered 
by  a  ship  of  very  much  less  value  and  "towing  power"  than  the  Jelling, 
because  of  the  large  amount  which  she  was  receiving  under  the  terms 
of  the  charter  party.  While  the  salving  vessel  is  to  be  rewarded  liber- 
ally for  salvage  service,  because  of  the  risk  which  she  takes  of  receiv- 
ing nothing,  if  unsuccessful,  she  also  takes  the  risk  of  error  in  the  val- 
uation which  she  places  on  the  vessel  saved. 

There  was,  in  the  conduct  of  the  captain  and  officers  of  the  Jelling, 
every  element  of  calculation  and  careful  consideration  of  the  condi- 
tions, with  ample  opportunity  for  estimating  the  chances  of  success 
and  pecuniary  reward.  The  only  prror  made  in  their  calculation  was 
in  respect  to  the  value  of  the  William  Cobb.  After  the  schooner  was 
anchored,  with  a  day's  time  and  ample  opportunity  for  examination, 
the  captain  in  his  libel  swore  that  the  value  of  the  schooner  was  "be- 
tween $50,000  and  $75,000,"  and  her  freight  money  $7,500.  It  must  be 
assxnned  that  he  honestly  thought  this  was  true  and  undertook  the 
service  on  that  basis.  While  the  testimony  is  contradictory  in  regard 
to  the  time  at  which  the  captain  of  the  schooner  asked  the  captain  of 
the  Jelling  to  tow  the  schooner  into  port  for  an  agreed  price,  it  is  clear 
that  such  a  conversation  was  had,  and  that  his  proposal  to  enter  into 
such  a  contract  was  declined. 

I  am  not  inadvertent  to  the  fact  that,  by  reason  of  the  local  condi- 
tions following  the  anchorage  of  the  schooner,  the  coal  sold  for  an 
amount  in  excess  of  its  value  on  board.  The  delay  in  surrendering  the 
^^'illiam  Cobb  to  her  owners,  from  October  28,  1917,  to  January  16, 
1918,  was  due  to  unusual  weather  conditions  preventing  an  earlier 
delivery  of  the  coal. 

After  a  careful  consideration  of  all  of  the  factors  entering  into  the 
situation,  with  which  all  parties  were  confronted,  I  am  of  the  opinion 
that  an  award  of  $4,000  should  be  made  to  the  Jelling  and  those  of  her 
crew  who  assisted  in  the  service.  Each  party  will  pay  its  own  wit- 
nesses, including  costs  of  subpoenas,  service,  and  taking  depositions. 
The  other  court  costs  will  be  divided  equally  between  libelants  and  re- 
spondents, each  paying  one-half.  This  will  include  the  cost  of  ap- 
praisal rendered  necessary  by  the  excessively  exaggerated  valuation 
put  upon  the  schooner  in  the  libel. 

The  apportionment  of  the  amount  of  the  award  to  be  paid  by  *he 
schooner  and  cargo  will  be  provided  for  in  the  final  decree.  The  clerk 
win  make  and  report  to  the  court  a  statement  of  the  cost  and  expenses 
incurred,  when  a  final  decree  will  be  drawn. 
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In  re  KEISWIO. 

VALLE3LX  T.  OALBBAITU. 

(District  Coort,  D.  North  Dakota.    October  10,  191&) 

1.  Bankruptcy  ^=272 — Adutnistration  of  Estates — ^Duai,  Ajjministbatiotv 

Thboboh  Generai,  Assignment  and  Bankbuftct. 

The  practice  of  the  Northwestern  Jobbers'  Credit  Bnrean,  one  of  a 
number  of  corporations  organized  b7  Jobbers,  and  whose  stodcliolders 
usually  own  a  majority  In  number  and  amount  of  claims  against  Insol- 
vent mercantile  debtors  in  a  number  of  districts,  in  handling  the  estates 
of  such  debtors,  held  to  require  careful  scrutiny.  Sudi  practice-  has  been 
frequently  to  pass  the  estate  first  through  a  comm(Hi-law  assignment,  and 
then  through  an  administration  in  bankruptcy,  resulting  in  dual  expenses 
of  administration,  to  the  detriment  of  creditors  outside  of  the  Bureau. 

2.  Bankbuptct  ®=>288(3) — Jueisdiction  of  Court — SmoiART  Pboceedii»gs. 

Where   bankruptcy    succeeds   a    common-law   assignment   within    four 
months,  based  on  the  assignment  as  an  act  of  bankruptcy,  the  bankruptcy 
court  has  Jurisdiction  by  summary  proceedings  to  call  upon  the  assignee 
to  account  for  Tunds  withheld  for  fees  and  expenses. 
8.  BANKBtrpTcT  ®=328S(3) — Scmmart  JuRisDicmon — ^Aavebse  CLAiifAWT. 

A  common-law  assignee  holds  the  property  as  agent  for  the  assignor,  and 

where  bankruptcy  follows  within  four  months  the  fact  that  he  claims  a 

certain  part  of  the  funds  still  in  his  hands  for  fees  and  expenses  does 

not  conrert  him  into  an  adverse  claimant. 

4.  Bankruptcy  €=9474 — ^Proceedings  Betore  Referee — Allowance  op  Costs. 

A  person  brought  before  a  rrferee  in  bankruptcy  by  an  order  to  sbow 
cause,  on  a  successful  defense,  is  not  entitled  to  have  his  bill  for  ex- 
penses and  attorney's  fees  taxed  and  paid  from  the  estate. 

In  Bankruptcy.  In  the  matter  of  Conrad  C.  Reiswig,  bankrupt. 
On  petitions  of  John  Vallely,  trustee,  for  review  of  order  of  referee, 
and  of  John  P.  Galbraith  for  review  of  second  order.  Reversed 
as  to  first  order,  and  afHrmed  as  to  second. 

Fisk  &  Murphy,  of  Minot,  N.  D.,  for  petitioner. 

Todd,  Fosnes,  Sterling  &  Nelson,  of  St.  Paul,  Minn.,  for  respond- 
ent. 

AMIDON,  District  Judge.  Respondent,  John  P.  Galbraith,  was 
assignee  under  a  common-law  deed  of  assignment  of  the  bankrupt's 
estate,  dated  August  18,  1917.  He  immediately  took  possession  and 
sold  the  stock  and  fixtures  for  $12,340.09.  From  collections  and 
other  minor  items,  he  fought  the  total  of  the  estate  up  to  $13,289.78. 
Within  four  months  after  the  assignment,  to  wit,  December  3,  1917, 
an  involuntary  petition  in  bankruptcy  was  filed,  and  on  December 
22d  adjudication  was  made.  The  petitioner,  John  Vallely,  was  elect- 
ed trustee,  and  qualified  on  January  21,  1918.  On  February  4,  1918, 
respondent,  Galbraith,  filed  with  the  referee  in  bankruptcy  his  re- 
port and  account  as  assignee,  which  showed  receipts  as  above,  and 
set  forth  a  detailed  statement  of  disbursements,  amounting  to  $1,- 
631.53,  leaving  a  balance  of  $11,658.25,  which  he  turned  over  to 
petitioner  as  trustee  in  bankruptcy.  The  residue,  to  wit,  $1,631.53, 
Galbraith  retained  as  legitimate  disbursements  and  fees  under  tlie 
common-law  assignment.     The  report  closed  with  a  prayer  for  an 
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order  "approving  and  allowing  said  account,  and  approving  all  acts 
of  your  petitioner  as  such  common-law  trustee." 

Upon  this  report  and  a  brief  petition  by  the  trustee  in  bankruptcy, 
the  referee,  under  date  of  April  18,  1918,  made  an  order  upon  respond- 
ent to  show  cause  why  he  should  not  pay  over  to  the  trustee  $1,474.- 
10  of  the  sum  withheld  by  him  as  common-law  assignee,  embracing 
such  items  as  his  fees,  $430.33,  and  expenses  for  taking  the  inven- 
tory and  investigating  the  business  condition  of  the  bankrupt.     In 
response' to  this  order  respondent  entered  a  special  appearance,  and 
objected  to  the  jurisdiction  of  the  court  on  two  groimds,  to  wit:    (1) 
That  respondent  is  ,a  resident  and  citizen  of  the  state  of  Minnesota, 
and  not  within  the  territorial  jurisdiction  of  the  court.    This  objec- 
tion was  not  pressed,  and  was  plainly  untenable,  in  view  of  the  fact 
that  respondent  by  his  report  had  submitted  himself  to  the  jurisdic- 
tion of  the  court.    (2)  That  respondent  is  an  adverse  claimant  to  all 
moneys  referred  to  in  the  order  tq  show  cause,  and  cannot  be  held 
to  show  cause  in  this  simimary  proceeding.     The  referee  withheld 
his  ruling  upon  this  objection,  and  thereupon,  without  waiving  the 
objection,   respondent  produced  his  evidence,  going  fully  into  his 
administration  of  the  estate  as  common-law  assignee,  and  attempt- 
ing to  show  that  the  sums  charged  were  all  reasonable  and  benefi- 
cial to  the  estate.    At  the  conclusion  of  the  hearing  the  referee  dis- 
missed the  order  to  show  cause,  upon  the  objection  to  the  jurisdic- 
tion of  the  court  to  proceed  otfierwise  than  by  plenary  suit.     This 
ruling  is  certified  to  the  court  for  review  on  petition  of  the  trustee. 
Respondent  presented  to  the  referee  a  cost  bill  for  expenses  and 
attorney's  fees  in  connection  with  the  order  to  show  cause,  amount- 
ing to  $377.80,  and  asked  that  the  same  be  taxed  and  that  th6  trus- 
tee be  ordered  to  pay  the  amount  out  of  funds  of  the  estate,  as  part 
of  the  expenses  of  administration.    The  referee  denied  this  petition, 
and  that  ruling  has  also  been  certified  to  the  court  for  review  on  pe- 
tition of  respondent. 

[1]  The  case  is  of  greater  importance  than  the  pecuniary  interest 
indicates.  It  involves  the  power  of  courts  of  bankruptcy  to  deal  by 
sununary  order  with  a  practice  that  has  become  general  of  passing 
estates  of  insolvent  retail  merchants  through  both  common-law  as- 
signment and  bankruptcy.  A  brief  summary  of  the  facts  disclosed 
by  the  record  will  be  necessary  to  present  this  practice. 

Respondent,  Galtxraith,  is  general  manager,  treasurer,  and  sec- 
retary of  a  corporation  known  as  the  Northwestern  Jobbers'  Credit 
Bureau,  organized  under  the  laws  of  Minnesota.  Its  stock  is  mainly 
held  by  jobbers  located  at  Minneapolis  and  St.  Paul.  The  objects 
of  the  Bureau  are: 

"First,  the  exchange  of  ledger  Information  between  subscribing  members; 
i^ccond,  the  Inveatigation  of  the  estates  of  falling  debtors  and  the  llqulda< 
tion  of  their  affairs;  tSilrd,  the  obtaining  of  evidence  in  order  to  assist  in  the 
Indent  prosecntlon  of  fraudulent  failures." 

The  Bureau  is  one  of  65  similar  organizations  located  in  important 
wholesale  districts  throughout  the  United  States,  all  of  which  op- 
erate under  the  general  supervision  of  the  National  Association  of 
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Credit  Men  of  New  York  City.    These  bureaus  co-operate  with  one 
another  in  liquidating  estates  of  insolvent  merchants,  and  in   mer- 
cantile cases  almost  invariably  represent  a  majority  in  number   and 
amount  of  creditors.     The  Northwestern  Jobbers'  Bureau,  although 
a  corporation,  having  capital  stock,  does  not  pay  dividends.    Its  earn- 
ings are  first  used  to  pay  salaries  of  employes  and  the  overhead 
charges.    The  surplus  earnings  are  used  in  assisting  in  the  prosecu- 
tion of  fraudulent  bankruptcies.     Mr.  Galbraith  is  paid  a  salary   of 
$6,300,  and  the  numerous  other  employes  are  paid  salaries  Tanging 
from  $1,500  to  $3,000  annually.    The  Bureau  also  has  at  its  com- 
mand a  corps  of  experts  upon  whom  it  may  call  to  take  inventories, 
investigate  business  transactions  of  merchants,  and  dispose  of  stocks 
that  come  within  the  control  of  the  Bureau.    It  also  has  a  force  of 
clerks,  and  such  other  assistants  as  experience  has  shown  to  be  nec- 
essary in  transacting  its  large  business.    In  districts  other  than  Min- 
nesota it  has  one  or  more  men  whom  it  regularly  elects  as  trustee 
in  bankruptcy.     Mr.  Vallely  usually  acts  for  it  in  that  capacity  in 
North  Dakota.     The  Bureau  extends  over  the  states  of  Minneso- 
ta and  North  and  South  Dakota,  and  parts  of  Wisconsin,  Michigan, 
Iowa,  and  Montana,  and  handles  about  300  estates  per  year.    It  col- 
lects a  fee  of  5  per  cent,  upon  the  amount  distributed  to  creditors, 
or,  in  case  a  common-law  assignment  is  succeeded  by  bankruptcy, 
5  per  cent  of  the  amount  turned  over  to  the  trustee  in  bankruptcy. 
In  addition  to  this  fee  it  charges  for  the  wages  paid  to  special  em- 
ployes for  conducting  investigations,  taking  inventories,  etc.;  also 
for  attorney's  fees  paid  out  by  it,  and  numerous  smaller  sums  for 
postage,  stationery,  stenographic  work,  etc. 

In  about  one-third  of  the  estates  the  practice  has  grown  up  of  first 
taking  a  common-law  assignment.  Under  this  the  estate  is  converted 
into  cash,  and  the  affairs  of  the  merchant  carefully  investigated. 
Sometimes  the  estate  is  distributed  under  the  assignment,  but  more 
frequently  a  petition  in  bankruptcy  is  later  filed,  and  the  estate  final- 
ly distributed  under  the  Bankruptcy  Act.  In  these  deeds  of  assign- 
ment, and  in  bankruptcy  cases  in  Minnesota,  Mr.  Galbraith  is  named 
as  assignee  and  trustee.  He  acts  throughout  as  the  agent  and  offi- 
cer of  the  Bureau.  All  funds  received  by  him  are  paid  into  a  trust 
account  of  the  Bureau.  Against  this  Mr.  Galbraith  draws  checks 
on  behalf  of  the  Bureau  for  the  payment  of  dividends  to  creditors, 
or  for  turning  over  funds  to  a  trustee  in  bankruptcy.  Sums  deduct- 
ed for  expenses,  and  the  5  per  cent,  fee  of  'the  Bureau  are  passed  to 
an  "expense  account."  The  fee  and  all  sums  charged  for  by  the 
Bureau  belong  to  it,  though  they  are  presented  in  the  accounts  of 
the  assignee  and  trustee  as  his  fees  and  expenses.  Out  of  the  fund 
created  in  the  so-called  "expense  account"  the  salaries  of  Mr.  Gal- 
braith and  the  other  regular  employes  are  paid.  Thus  it  is  clear  that, 
wfhile  he  acts  as  trustee  under  the  deed  of  assignment,  he  in  fact 
is  acting  simply  as"  the  agent  of  the  Bureau,  and  all  funds  coming 
into  his  hands  as  assignee  are  held  by  him  as  its  agent  and  officer. 

It  was  stipulated  upon  the  hearing  that  Mr.  Galbraith  and  the 
Bureau  are  amply  able  to  respond  to  any  order  made  by  the  referee 
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or  tbe  court  for  die  restoration  of  any  part  of  the  stun  withheld 
trader  the  common-law  assignment. 

From  this  statement  it  is  plain  that  the  power  of  the  Bureau 
over  the  estates  of  insolvent  retail  merchants  cught  to  .be  subject 
to  the  careful  scrutiny  of  courts.  It  is  a  permanent  organization 
and  continuous  in  its  activities.  It  thus  acquires  a  skill  cind  power 
such  as  other  creditors  do  not  possess.  It  is  efficient,  and  I  do  not ' 
in  this  opinion  make  any  reflection  upon  the  integrity  of  its  policies ; 
but  such  agencies  representing  a  single  class,  so  long  as  human  na- 
ture is  what  it  is,  are  likely  to  develop  practices  such  as  are  almost^ 
inseparable  from  a  permanent  bureau,  and  also  such  as  press  their' 
rights  beyond  the  limits  of  what  is  just  and  fair.  While  it  is  true 
in  mercantile  failures  that  wholesalers,  constituting  as  they  do  a  ma- 
jority in  number  and  value  of  creditors,  are  entitled  to  the  influence 
which  the  law  gives  to  those  having  such  majority,  it  ought  never  to 
be  forgotten  that  the  power  thus  exercised  is  in  the  nature  of  a 
trust,  and  can  never  properly  be  used  to  secure  to  the  wholesale  mer- 
chants, or  the  agents  of  the  bureau  acting  in  their  behalf,  any  un- 
just advantage.  Their  position  is  the  same  as  that  of  a  majority  of 
stockholders  with  respect  to  the  minority,  as  explained  in  the  mem- 
orable opinion  of  Judge  Sanborn  in  the  case  of  Jones  v.  Missouri- 
Electric  Co.,  144  Fed,  765,  75  C.  C.  A.  631.  It  is  also  true  that  the 
Bankruptcy  Law  (Act  July  1,  1898,  c,  541,  30  Stat.  544)  speaks  in 
unmist^able  terms  against  exorbitant  or  duplicate  expenses.  This 
feature  of  the  act  was  emphasized  by  section  72,  which  was  added 
by  the  amendment  of  1903  (Act  Feb.  5,  1903,  c.  487,  §  18,  32  Stat. 
800  [Comp.  St.  1916,  §  9656]).  Courts,  whenever  theii-  attention  has 
been  called  to  unreasonable  or  illegal  charges,  have  been  prompt 
and  firm  in  applying  the  remedy.  They  have  also  declared  with  equal 
emphasis  that  services  rendered  under  a  common-law  assignment 
can  only  be  allowed  in  case  a  petition  in  bankruptcy  is  filed  within 
four  months  after  the  assignment,  when  the  services  are  shown  to 
have  been  beneficial  to  the  estate,  and  then  only  to  the  extent  to  which 
they  have  been  beneficial.  Randolph  v.  Scruggs,  190  U.  S.  533,  23 
Sup.  Ct.  710,  47  L.  Ed.  1165,  and  the  many  cases  in  the  lower  fed- 
eral courts  which  have  followed  that  decision.  It  is  manifest,  there- 
fore, that  the  practice  of  passing  estates  of  insolvent  merchants 
through  both  a  common-law  assijTiment  and  bankruptcy  has  the  bur- 
den of  justifying  itself,  unless  the  mere  statement  of  account  shows 
the  practice  to  have  beneficial  as  to  a  particular  estate. 

My  attention  has  within  the  past  few  months  been  called  to  certain 
concrete  cases  by  the  clerk  of  court  of  this  district,  by  some  of  the 
referees;  and  also  by  clerks  of  courts  of  other  districts  of  the  Eighth 
Circuit  in  which  I  have  been  sitting,  which  show  clearly  that  these 
bureaus  have  already  developed  practices  which  need  correction. 
Fortunately  in  this  district  the  whole  subject  has  been  brought  un- 
der examination  by  an  able  examiner  of  the  Department  of  Justice, 
Mr.  Delmas  C.  Stutler.  He  has  submitted  a  detailed  report  to  the 
Attorney  General,  a  cfopy  of  which  has  been  transmitted  to  me.  I 
set  forth  in  a  note  a  quotation  from  this  report,  believing  that  it 
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will  not  only  show  the  reason  why  I  think  there  is  cause  for  careful 
supervision  over  the  conduct  of  this  particular  bureau,  but  in  the  hope 
that  this  full  s.tatement  of  the  subject  will  lead  to  a  more  careful 
supervision*  of  the  pcactices  of  similar  bureaus  in  the  administration 
of  insolvent  mercantile  estates  in  other  districts.* 

None  of  these  practices  have  ever  been  brought  to  my  attention 
-by  appeal  or  certificate.  This  is  due  to  the  fact  that  the  interest 
of  no  individual  creditor  in  any  particular  estate  was  sufficient   to 

I  Regarding  the  Northwestern  Jobbers'  Credit  Bureau,  It  Is  deemed  proper 
at  this  point  to  call  attention  to  certain  of  their  methods  and  practices  In  the 
control  and  management  of  estates  in  this  district  that  appear  to  be  somewhat 
(luestlonable.  This  api)ears  to  be  an  organization,  co-operatire  In  its  nature, 
composed  of  the  Jobbers  in  various  lines  of  business  in  the  northwest  section 
of  the  country,  who  as  stockholders  pay  into  the  association  certain  dues  or 
asses-sments  to  defray  expenses,  etc.,  of  the  association  in  protecting  their 
varlou.s  Interests,  by  keeping  in  touch  with  business  conditions,  collecting 
claims  of  creditors,  fumishhig  legal  counsel  and  advice,  and  protecting  their 
interests  in  all  bankruptcy  and  other  matters  generally.  No  doubt  it  Is  a 
perfectly  legitimate  and  beneficial  establishment,  composed  of  members  who 
are  well-meaning  and  at  all  times  aiming,  as  regards  the  conduct  and  manage- 
ment of  bankruptcy  matters,  to  strictly  comply  with  the  requirements  of  the 
Bankruptcy  Act,  and  in  addition  thereto  lend  every  asslstanoe  of  their  asso- 
ciation to  the  strict  enforcement  of  the  law. 

However  that  may  be,  the  examination  of  various  accounts  of  trustees  In 
closed  ca.ses  on  file  In  the  clerk's  offlc«_at  Fargo  invariably  showed  that  In 
those  estates  controlled  by  the  Northwestern  Jobbers'  Credit  Bur^n,  and 
managed  by  their  professional  trustees  the  cost  of  administration  was  far  in 
excess  of  costs  of  estates  of  similar  magnitude  administered  by  local  trustees. 
In  fact,  cases  were  found  which  had  been  managed  by  the  Bureau  through 
its  trustee  (elected  by  its  stockholder  creditors),  where  the  fees  and  expenses 
claimed  and  allcAved  appear  absolutely  unreasonable  and  exorbitant.  As  an 
Instance  of  this,  the  Hllman  Mercantile  case  is  cited  (Bankruptcy  No.  19S7), 
wherein  the  law  firm  of  Todd,  Fosnes,  Sterling  &  Nelson,  of  St.  Paul,  repre- 
senting Arthur  R.  Sraythe,  trustee,  who  was  appointed  by  the  association's 
majority  control,  filed  a  claim  for  professional  services  amounting  to  $2,006. 
A  copy  of  said  claim  Is  attached  hereto,  marked  Exhibit  B  and  made  a  part 
of  this  r^wrt 

Referring  to  said  exhibit  xmder  date  of  December  10,  1916,  is  a  charge  of — 
Mr.  Fosnes  at  Grand  Forks,  N.  D.,  to  go  over  flies  with  referee  and 

secure  order  for  payment  of  second  dividend $  25.00 

Of  April,  1917,  292  letters  written 146.00 

Of  April,  1917.  220  letters  received  and  examined 110.00 

General  conference  with  trustee  and  other  services  which  cannot  be 
specifically  enumerated,  consuming  at  least  twenty  days 675^00 

The  total  of  which  Is f9o6.Q0 

Mr.  Svelnbjorn  Johnson,  the  referee  in  this  case,  disallowed  the  above 
amount  for  very  good  reasons,  apparently  so,  at  least,  and  notified  said  at- 
torneys of  this  disallowance  under  letter  dated  April  21,  1917.  A  copy  of 
said  letter  Is  attached  hereto,  marked  Exhibit  C,  and  made  a  part  of  this 
report.  Mr.  Johnson  states  in  his  letter  that  these  claims  appear  to  be  ex- 
orbitant, etc.;  but  it  was  found  that  later  the  trustee  and  his  attorney  pre- 
vailed upon  him  to  allow  the  claim,  on  the  argument,  as  Mr.  Johnson  advised 
me,  that  the  Credit  Bureau  represented  the  majority  of  the  creditors,  ana 
were  therefore  In  position  to  dictate  the  payment  of  the  trustee's  attorney  fee. 

Not  only  are  the  fees  and  expenses  of  attorneys  designated  by  the  Jobbers" 
Bureau  apparently  set  out  of  proportion  to  the  ordinary  or  average  fees  and 
expenses  inrurred  by  local  attorneys,  but  tlie  cost  for  travel  on  the  part  of 
trustees  which  they  elect,  and  of  so-called  experts  sent  from  St  Paul  to 
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lead  him  to  assume  the  expense  of  conducting  sudi  a  review,  or  car- 
rying on  a  contest  with  an  organization  so  powerful  and  skillful 
as  the  Bureau.  It  is  hardly  necessary  to  add  that,  upon  the  court's 
attention  being  brought  to  the  subject  by  the  report  of  the  examiner, 
the  rules  of  court  have  been  modified  so  as  to  correct  the  evils  point- 
ed out,  and  the  attention  of  referees  upon  whom  the  administration 
of  the  bankruptcy  law  must  mainly  devolve  has  been  called  to  the, 
necessity  of  exercising  an  independent  judgment,  and  not  allowing 

North  Dakota  to  prepare  inventoried,  is  enormooa  All  of  these  expenses  are 
inctured  bf  tbe  Jobbers'  Credit  Bureau  as  a  matter  of  oourse,  wltbout  previ- 
ous application  to  the  referee  or  court  to  Incur  such  expense.  If  the  officer  of 
The  Bureau  feels  that  It  is  advisable  to  send  a  man  from  St  Paul  to  Minot,  N. 
D.,  probably  500  miles,  to  inventory  stock  of  goods,  ot  if  they  see  fit  to  put  a 
detective  to  'work  to  unearth  concealed  assets  at  an  expense  of  $400  or  |S00, 
they  do  it,  wltboat  aslcing  tbe  coart  for  previous  authority.  They  pay  the 
expense  and  present  the  bill  to  their  trustee  for  payment  as  a  matter  of  course. 
Tbey  may  not  have  done  this  with  all  the  referees,  but  the  record  indicates 
that  tbe  practice  has  been  permitted  under  Referees  Smith,  £Ston,  Johnson,  and 
CHar*. 

Mr.  Elton,  referee,  who  is  now  closing  up  bis  referee  business,  stated  that 
he  was  of  the  opinion  that  the  Northwestern  Jobbers'  Credit  Bureau  was  a 
detrimental  figure  in  tbe  economical  administration  of  bankruptcy  estates 
in  North  Dakota ;  that  fees  have  been  actually  claimed  by  the  association's  at- 
tcvney  for  representing  goieral  creditors  (not  petitioning  creditors),  on  the 
theory  that  the  association,  representing  the  majority  of  creditors,  bad,  by 
experienced  men  and  prompt  administration,  saved  money  for  all  creditors; 
that  not  only  are  expenses  of  their  official  trustee,  for  travel  back  and  forth, 
enormons,  but  other  expenses  are  incurred  in  projwrtlon;  that  attorney's 
fees  and  expenses  of  travel  to  attend^  meetings  to  declare  dividends  have 
been  paid  when  such  attendance  on  the  part  of  attorney  is  considered  un- 
necessary. 

Referee  Lewis,  at  Mlnot,  who  is  believed  to  be  an  excellent,  high-grade, 
and  up-to-date  referee,  appears  to  have  had  some  of  this  business  to  contend 
with  himself,  as  is  evidenced  l>y  a  rule  which  he  promulgated  for  bis  court 
regarding  attorney's  fees,  etc.,  and  his  letter  of  January  17,  1917,  addressed  to 
Bosard  &  Twlford,  attorneys,  regarding  expenses  incurred  generally  by  the 
Northwestern  Jobbers'  Credit  Bureau.  Copy  of  this  rule  and  letter  are  at- 
tached hereto,  marked  Exhibits  D  and  B,  respectively,  and  made  a  part  of 
this  r^wrt. 

As  a  further  iUnstratlcm  of  possible  unnecessary  expenses  incurred  and 
paid  In  estates  administered  through  the  supervision  of  the  Northwestern 
Jobbers'  Credit  Bureau,  attached  hereto,  marked  Exhibits  F  and  G,  are 
statements  of  account  filed  and  allowed  In  the  Kath  Bros,  case,  for  fees  and 
expenses  of  Morphy,  Bradford  &  Cummins,,  and  statement  of  John  Vallely, 
trustee  in  the  same  case,  for  expense  of  travel  beck  and  forth  from  Grand 
For^  bis  residence,  to  Fargo,  the  ofiiclal  residaice  of  the  referee,  and  other 
places.  This  latter  bUl  will  give  some  idea  of  expenses  usually  Incurred  bj 
the  association's  trustee,  who  is  appointed  possibly  without  regard  to  the 
distance  from  his  residence  to  the  headquarters  of  the  referee  or  the  location 
of  the  assets  to  be  administered.  In  this  case  (Kath  Bros.)  tbe  Northwestern 
Jobbers'  Credit  Bureau  procured  the  service  of  Oswald  Jones  Detective 
Agency  to  investigate  a  shortage  of  stock  of  merchandise,  paid  for  said 
service  the  sum  of  $493.47,  and  filed  claim  for  same  against  the  estate.  Pre- 
vious authority  was  not  asked  of  the  court  to  incur  the  expense,  and  the 
dalm  was  filed  and  allowed  as  a  matter  of  course. 

It  seems  apparent  that  the  minority  creditors  in  estates  handled  by  tbe 
association  have  been  imposed  'upon,  and  it  is  very  apparent  that  some  of  the 
referees  have  also  been  imposed  upon  somewhat,  in  permitting  this  associa- 
tion to  take  matters  into  their  own  hands  and  conduct  the  adraini.stnitlon  of 
estates  according  to  their  own  ideas,  regardless  of  tbe  requirements  of  the  law. 
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trustees  who  represent  a  majority  of  creditors,  or  their  attorneys, 
to  waste  estates  by  unnecessary  or  illegal  expenses,  or  to  overawe 
referees  in  the  firm  performance  of  their  duties. 

[2]  Turning,  now,  to  the  first  certificate  of  the  referee,  the  ques- 
tion is :  Has  a  court  of  bankruptcy,  in  such  cases  as  I  have  described, 
power  to  call  upon  a  common-law  assignee  to  account  by  summary 
process  for  funds  deducted  from  the  estate  as  fees  and  expeoses, 
whei^  a  petition  in  bankruptcy  is  filed  within  four  months,  and  is 
based  upon  the  assignment  as  an  act  of  bankruptcy? 

It  is  the  uniform  holding  of  the  federal  courts  that  as  to' the  cap- 
ital of  the  estate  the  common-law  assignee  is  not  an  adverse  holder, 
but  a  mere  agent  of  the  assignor  for  the  distribution  of  the  estate 
among  creditors.    Bryan  v.  Bernheimer,  181  U.  S.  188,  192,  21  Sup. 
Ct.  557,  45  L.  Ed.  814;   Davis  v.  Bohle,  92  Fed.  325,  326,  327,  34 
C.  C.  A.  372;  In  re  Bininger,  Fed.  Cas.  No.   1,420,  3  Fed.  Cas.  412, 
417;    In  re  Stuyvesant  Bank,  Fed.  Cas.  No.  13,581,  23  Fed.  Cas. 
207,  209;   Randolph  v.  Scruggs,  190  U.  S.  533,  23  Sup.  Ct.  710,  47 
L.  Ed.  1165.    In  the  present  case  the  assignee  was  not  acting  under 
the  supervision  of  a  state  court;  charged  with  the  jurisdiction  of  ex- 
amining his  accounts  and  fixing  his  compensation.    All  these  matters 
lay  simply  in  the  personal  judgment  of  Mr.  Galbraith  and  the  Job- 
bers' Bureau,  for  which  he  was  acting.    May  he,  by  his  mere  say-so, 
deduct  from  the  estate  such  sums  as  seem  to  him  just,  and  turn  over 
the  residue  to  the  court  of  bankruptcy,  and  say  that  as  to  the  sums 
deducted  he  is  an  adverse  claimant,  and  can  be  called  to  account 
only  by  a  plenary  suit  ?    The  referee  held  that  he  may.    The  decision 
was  made  reluctantly,  and  upon  the  expressed  opinion  that  such  a 
practice  is  not  consistent  with  sound  administration  of  estates  of  bank- 
rupts.   But  the  referee  felt  that  he  was  compelled  to  reach  tluit  con- 
clusion by  the  decision  of  the  Supreme  Court  in  the  case  of  Louis- 
ville Trust  Co.  V.  Comingor,  184  U.  S.  18,  22  Sup.  Ct.  293,  46  L.  Ed. 
413.    In  my  judgment  that  decision  does  not  require  such  a  holding. 
To  understand  the  decision  of  the  Supreme  Court  it  is  necessary  to 
examine  with  some  care  the  case,  as  more  fully  reported  in  Sinsheim- 
er  V.  Simonson,  107  Fed.  898,  47  C.  C.  A.  51. 

The  controlling  features  of  the  Comingor  Case"  are  these:  The 
bankrupts  made  a  general  assignment  for  the  benefit  of  creditors  in 
December,  1898.  Comingor  was  the  assignee.  The  administration 
upon  the  assignment  was  under  the  jurisdiction  and  control  of  the 
state  court.  By  the  local  practice  a  suit  had  to  be  instituted  imme- 
diately upon  the  execution  of  the  assignment,  by  means  of  which 
parties  concerned  were  brought  before  the  court,  and  from  that  time 
forward  the  assignee  acted  under  the  court's  supervision.  The  pe- 
tition in  bankruptcy  was  filed  on  February  14,  1899,  two  months 
after  the  assignment,  but  the  case  was  pending  in  the  District  Court, 
and  the  Court  of  Appeals,  until  February  12,  1900,  before  the  adju- 
dication was  actually  made.  In  the  meantime  the  estate  had  been 
converted  into  cash,  amounting  to  $92,865.77.  The  assignee  had  paid 
out  to  attorneys  representing  him  $3,200,  and  had  credited  himself 
and  paid  out  as  fees  belonging  to  himself  $3,300;  that  amount  being 
such  a  sum  as  would  have  been  due  him  under  the  established  practice 
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of  the  state  court.     The  trustee  in  bankruptcy  had  applied  to  the 
state  court  upon  a  petition  stating,  among  other  things,  "that  the 
officers  of  the  court  had  been  paid  in  full,  and  had  no  claims  on  the 
fund  in  court,"  and  upon  that  statement  had  obtained  an  order  for 
the  turning  over  of  $46,305.03,  remaining  in  the  estate  after  credit- 
ing disbursements  as  to  which  there  was  no  objection,  and  also  the 
fees  of  the  assignee,  $3,300,  and  his  counsel,  $3,200.     Having  thus 
obtained  the  capital  of  the  estate  without  any  formal  action  of  the 
state  court,  settling  the  account  of  the  assignee,  the  referee  of  his 
own  motion  cited  Comingor  to  show  cause  why  he  should  not  pay  to 
the  trustee  in  bankruptcy  the  $3,300  deducted  as  his  own  fees,  and 
$3,200  previously  paid  out  by  him  to  his  counsel.    In  respcmse  to  this 
order  Comingor  set  forth  that  before  the  petition  in  bankruptcy  was 
filed  he  had  made  the  payments  to  his  counsel,  and  had  credited  to 
himself  and  paid  out  the  fees,  believing  them  to  be  due  according  to 
the  state  practice;  that  he  had  none  of  the  funds  in  his  possession, 
and  no  means  wherewith  to  pay  them,  and  furthermore  he  stated, 
in  one  of  his  returns,  that  he  had  tried  to  borrow  or  raise  the  money 
with  which  to  make  the  payment  and  found  it  impossible  to  do  so. 
See  107  Fed.  901,  47  C.  C.  A.  51.    The  referee  and  trial  court,  in 
making  the  order  absolute,  did  not  question  the  amount  of  Comingor's 
fees  under  the  state  practice,  and  conceded  that  the  amounts  which  he 
had  paid  to  his  attorneys  were  "usual  and  reasonable,  according  to  the 
scale  of  compensation  allowed  for  such  services  by  the  state  court." 
Their  theory,  however,  was  that,  as  the  assignment  was  an  act  of 
bankruptcy,  it  was  void,  and  afforded  no  protection  for  any  disburse- 
ments for  fees  or  services  made  under  it,  and  they  ruled  upon  this 
legal  theory  that  the  money  was  "in  contemplation-  of  law"  in  Com- 
ingor's possession.    Their  legal  theory  as  to  the  assignment  was  clear- 
ly wrong.     While  it  was  rendered  void  upon  the  filing  of  the  peti- 
tion in  bankruptcy,  it  was  not  fraudulent,  and  acts  done  under  it  in 
good  faith,  and  in  the  exercise  of  a  reasonable  discretion,  would  be 
fully  protected  if  they  were  beneficial  to  the  estate,  and  would  in 
any  case  afford  a  shield  against  an  order  that  the  officer  be  commit- 
ted to  jail  as  for  contempt  for  failure  to  return  the  money.    Randolph 
v.  Scruggs,  190  U.  S.  533,  23  Sup.  Ct.  710,  47  L.  Ed.  1165;   Sum- 
mers V.  Abbott,  122  Fed.  36,  58  C.  C.  A.  352;  Bramble  v.  Brett,  230 
Fed.  385,  388,  144  C.  C.  A.  527. 

This  brings  us  to  the  gist  of  the  Comingof  Case.  Conceding  the 
return  of  Comingor  to  be  true,  had  the  referee  and  District  Court 
power  to  make  the  ifule  absolute  and  commit  Comingor  to  jail  for 
failure  to  return  the  money?  -The  Circuit  Court  of  Appeals  and  the 
Supreme  Court  held  that  no  such  power  existed,  but  that  Comingor, 
if  he  was  liable  at  all,  was  only  liable  for  debt,  and  could  only  be 
proceeded  against  by  a  plenary  suit  and  a  common-law  judgment. 
The  Circuit  Court  of  Appeals  bases  its  decision  upon  the  ground  that 
the  return  was  a  complete  defense  upon  the  facts,  and  reversed  the 
case  upon  that  ground,  and  directed  that  the  order  making  the  rule 
absolute  should  be  set  aside.    The  Supreme  Court  bases  its  decision 
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Upon  slightly  different  grounds.  It  holds  that  the  assignee  had  acted 
in  good  faim,  that  he  had  not  the  funds  in  his  possession,  and  that 
upon  this  showing  the  referee  and  District  Judge  were  without  pow- 
er or  jurisdiction  to  deal  with  the  subject  by  means  of  the  summary 
process,  for  under  that  the  only  execution  that  could  be  issued  against 
Comingor  would  be  a  jail  sentence,  and  the  court  holds  that  if  Com- 
ingor  was  legally  liable  to  make  good  the  fund,  because  of  the  in- 
vjdidity  of  the  assigrunent,  he  could  not  be  compelled  to  do  so  by  a 
jail  sentence,  but  could  only  be  proceeded  against  by  an  appropriate 
action  which  would  result  in  a  common-law  judgment  for  the  fund, 
upon  which  collection  could  be  made  against  Comingor's  propert>', 
if  he  had  any,  or  upon  his  bond  if  he  had  ^ven  a  bond.  In  other 
words,  the  reason  that  underlies  the  decision  is  that,  upon  the  show- 
ing made  by  Comingor,  the  jurisdiction  of  the  referee  and  the  Dis- 
trict Judge  to  proceed  to  the  absolute  order  ceased,  and  the  only 
right  of  a  trustee  in  bankruptcy  against  him  for  the  recovery  of  the 
money  must  be  by  a  proceeding  for  the  collection  of  a  debt. 

[3]  Such  being  the  real  decision  in  the  Comingor  Case,  it  is  not 
an  authority  for  the  doctrine  that  a  court  of  bankruptcy  has  no  ju- 
risdiction to  cite  a  common-law  assignee  to  account  for  moneys  which 
have  come  into  his  hands  under  the  assignment,  but  is  only  an  au- 
thority against  the  abuse  of  the  jurisdiction.  The  assignee,  as  to  all 
moneys  which  come  into  his  hands  under  the  assignment,  is  the  agent, 
of  the  bankrupt,  and  the  fact  that  he  claims  a  certain  part  of  the 
fund  for  fees  and  expenses,  does  not  make  him  any  more  an  adverse 
claimant  as  to  those  sums  than  the  same  claim  would  be  for  the  res- 
idue of  the  estate.  The  assignee  cannot  by  his  mere  say-so  cause 
himself  to  cease  to  hold  a  part  of  the  estate  as  the  agent  of  the  bank- 
rupt, and  convert  himself  into  an  adverse  claimant.  If,  while  acting 
in  good  faith  as  assignee,  he  had  actually  disbursed  the  moneys  which 
he  claims  as  fees  and  expenses,  he  cannot  be  committed  to  jail  for 
failure  to  turn  them  over.  When  the  summary  proceeding  has  reached 
that  stage,  it  cannot  proceed  to  a  jail  sentence;  but  t£e  trustee  in 
bankruptcy,  if  there  is  a  legal  liability,  as  for  debt,  against  the  as- 
signee, must  proceed  by  plenary  suit,  so  as  to  recover  a  money  judg- 
ment which  may  be  enforced  against  property  by  execution. 

In  the  attempt  to  distinguish  the  Comingor  Case  there  has  been  much 
refinement  as  to  whether  the  payments  were  made  by  the  common-law 
assignee  before  the  petition  in  bankruptcy  was  filed,  or  after  the  peti- 
tion, or,  again,  whetfier  it  was  made  before  adjudication  or  after  ad- 
judication. These  distinctions  do  not  rest  upon  differences  which  go 
to  the  jurisdiction.  The  assignee  at  all  times  holds  all  funds  that  come 
into  his  hands  as  the  agent  of  the  bankrupt.  He  may  be  called  upon 
by  summary  process  to  account  for  those  funds.  If  he  shows  that  he 
has  acted  in  good  faith,  and  parted  with  the  funds,  he  cannot  be  com- 
mitted to  jail  for  failure  to  turn  them  over.  If  he  is  legally  liable,  ei- 
ther because  his  acts  have  not  in  the  judgment  of  the  bajokruptcy  court 
been  beneficial  to  the  creditors  of  the  estate,  or  for  any  other  reason, 
he  is  simply  liable  for  a  debt,  and  the  trustee  must  resort  to  a  plenary 
suit,  in  which  the  liability  may  be  enforced  by  execution. 
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Any  one  dealing  with  the  property  of  a  bankrupt  after  a  petition 
has  been  filed,  or  after  such  an  act  of  bankruptcy  as  on  its  face  is 
notice  that  the  bankruptcy  law  is  applicable  to  the  situation,  such  as 
an  assignment,  or  the  appointment  of  a  receiver  on  the  ground  of  in- 
solvency, must  deal  with  it  subject  to  the  relating  back  of  the  trustee's 
title,  and  the  supervision  of  th^  bankruptcy  court  over  all  acts  since 
the  date  to  whidi  such  title  relates  back.    In  such  a  case  the  jurisdic- 
tion <^f  the  court  of  bankruptcy  exists,  but  what  will  be  done  in  the 
exercise  of  that  jurisdiction  must  depend  upon  the  facts  of  each  case. 
It  must  be  borne  in  mind  that  here,  as  between  state  courts,  and  the 
court  of  bankruptcy.,  the  jurisdiction  is  successive  and  not  concurrent. 
In  re  Watts  &  Sachs,  190  U.  S.  1, 27,  35, 23  Sup.  Ct.  718,  47  L.  Ed.  933 ; 
Randolph  v.  Scruggs,  190  U.  S'.  533,  537,  538,  23  Sup.  Ct.  710,  47  ly. 
EA  1165 ;  In  re  Zier  &  Co.,  142  Fed.  102,  73  C.  C.  A.  326;  same  case 
as  Watts  &  Sachs,  190  U.  S.  1,  23  Sup.  Ct.  718,  47  L.  Ed.  933,  upon 
its  return  to  the  lower  courts  after  the  decision  in  190  U.  S.  1,  23  Sup. 
Ct.  718,  47  I/.  Ed.  933.    "The  bankruptcy  jurisdiction,  when  properly 
invoked,  supersedes  the  prior  proceedings  in  the  state  court  for  wind- 
ing up  the  corporation  'as  to  which  the  jurisdiction  is  not  concurrent.'  " 
142  Fed.  103,  73  C.  C.  A.  327.     While  this  important  consideration 
modifies  the  doctrine  of  comity,  it  does  not  destroy  it.    In  re  Watts  & 
Sachs,  190  U.  S.  1.  23  Sup.  Ct.  718,  47  I,.  Ed.  933;  Shannon  v.  Shep- 
ard  Mfg.  Co.,  119  N.  E.  768,  42  Am.  Bankr.  Rep.  12  (Sup.  Court  of 
Mass.);  In  re  Neuburger  (D.  C.)  233  Fed.  701;  s.  c,  240  Fed.  947, 
153  C.  C.  A.  633.    The  cardinal  rule  must  always  be :    Has  the  dealing 
with  the  estate  been  beneficial  to  creditors  ?    If  not,  then,  in  the  light 
of  the  situation  as  it  existed  at  the  time  the  de^ings  pccurred,  would 
an  intelligent  business  man  have  believed  that  the. dealings  would  so 
result? 

The  assignee  here,  when  cited  to  show  cause,  had  not  parted  with  the 
funds  in  any  real  sense.  The  transfer  to  a  different  account  on  the 
books  of  the  Northwestern  Credit  Bureau  was  a  mere  matter  of  book- 
keeping. It  is  conceded  that  he  and  the  Bureau  are  amply  able  to 
respond  to  any  order  made  in  the  summary  proceeding  for  the  return 
of  any  part  of  the  fund  involved  in  the  order  to  show  cause.  The  de- 
ductions were  made  as  a  part  of  the  accounting  at  the  time  the  balance 
of  the  estate  was  turned  over  by  Galbraith  as  assignee.  Such  being 
the  case,  the  referee  was  vested  with  jurisdiction  to  deal  with  the.  sub- 
ject under  the  order  ^o  show  cause,  and  to  determine  whether,  under 
the  facts  and  the  law,  an  order  ought  to  be  made  requiring  respond- 
ent to  turn  over  any  part  of  the  $1,474.10  withheld  from  the  estate. 
The  order  of  the  referee,  therefore,  dismissing  the  order  to  show 
cause  for  want  of  jurisdiction,  is  reversed,  and  ttie  cause  is  remanded 
for  such  further  action  as  the  facts  justify. 

[4]  The  question  certified  in  the  second  certificate  is  plain.  Neither 
th?  bankruptcy  law  nor  the  cost  bill  in  equity  prescribed  by  the  federal 
statute  authorized  the  referee  to  tax  respondent's  cost  bill,  or  to  order 
the  same  paid  out  of  the  estate.  The  order  to  show  cause  was  nothing 
more  than  a  motion.    The  prevailing  party  in  such  a  proceeding  is  not 
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entitled  to  costs,  unless  the  other  party  is  "in  mercy,"  so  that  the  court 
can  require  the  payment  of  costs  as  a  conditicm  of  granting  its  further 
aid. 
The  order  of  the  referee  on  this  certificate  is  therefore  affirmed. 


THE  MAGNOLIA. 

(District  Court,  N.  D.  Caltforola,  N.  D.    September  10,  1918.) 

No.  10068. 

1.  Salvage  «s>4S — Contract — ^Agheement.^ 

Where  libelant,  who  rendered  sen-ices  In  salvaging  a  wreck,  claimed 
an  award  as  a  salvager,  evidence  held  insufficient  to  sustain  the  defense 
that  the  services  were  rendered  under  a  contract  under  which  compensa- 
tion should  be  on  the  quantum  meruit 

2.  Salvage  «=5>4 — Sebviceb — What  CoNSinuTXS. 

Where  a  launch  rescued  a  vessel  discovered  floating,  capsized,    and 

•    bottom  up,  a  short  distance  outside  of  a  line  of  breakers  off  a  bar,  and 

the  danger  was  considerable,  held,  that  the  service  was  a  salvage  service. 

3.  Salvage  «s»19 — Services — ^Awabd. 

Where  a  schooner  capsized,  and  close  to  breakers  was  rescued  and 
towed  out  to  the  open  sea,  the  fact  the  master  of  the  launch  allowed  a 
tug  under  contract  with  the  owners  of  .the  schooner  to  continue  the 
towage  to  a  point  of  safety  held  not  to  make  the  tug  and  launch,  which 
first  rescued  the  schooner,  cosalvagers,  although  the  towage  service  mlebi 
be  considered  in  determining  the  value  of  the  laun<^'s  servlca 

4.  Salvage  ^=328 — Sebvickb — ^Awabd.  • 

Where  a  gasoline  schooner,  worth  between  $8,000  and  $10,000,  which 
had  capsized  and  was  floating  a  short  distance  outside  of  breakers  off 
a  bar,  was  rescued  and  taken  In  tow  by  power  boat  worth  from  $4,000  to 
$5,000,  and  the  danger  was  considerable,  etc.,  held,  tbat  $760  should  be 
awarded  for  salvage  services. 

In  Admiralty.  Libel  by  William  Crone  against  the  gasoline  schoon- 
er Magnolia.    Decree  for  libelant. 

Puter  &  Quinn,  of  Eureka,  Cal.,  for  libelant. 
Coonan  &  Ricks,  of  Eureka,  Cal.,  for  claimant. 

VAN  FLEET,  District  Judge.  This  is  a  libel  for  the  value  of 
services  rendered  in  salving  a  wreck.    It  grows  out  of  these  facts: 

Early  in  the  morning  of  the  occasion  in  question,  a  vessel  was 
discovered  floating,  capsized,  and  bottom  up,  a  short  distance  out- 
side the  line  of  breakers  off  the  bar  at  the  mouth  of  the  Klamath  riv- 
er, which  flows  into  the  Pacific  on  the  coast  of  California  about  48 
miles  north  of  Humboldt  Bay.  The  sea  was  rough,  and  she  appeared 
to  be  in  great  danger  of  going  ashore.  When  first  discovered,  the 
identity  of  the  vessel,  by  reason  of  her  situation  and  submerged  con- 
dition, could  not  be  made  out,  but  from  her  size  and  appearance  it  was 
thought  to  be  the  Magnolia,  a  gasoline  schooner  of  49  tons  burden, 
which  was  known  to  ply  between  the  port  of  Eureka  and  other  ports 
along  the  northern  coast.  Word  of  the  wreck  was  immediately  brought 
to  Reqya,  a  fishing  village  situated  on  the  Klamath  a  mile  or  so  from 
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its  moQ^,  where  Capt.  Crone,  the  libelant,  was  at  the  time  lying  at 
the  wharf  with  the  Coaster,  a  small  power  boat  of  some  14  tons  bur- 
den, of  which  he  was  master ;  and  upon  being  informed  of  the  dis- 
aster he,  in  company  with  others,  at  once  proceeded  to  a  point  over- 
looking the  wreck  at  a  distance  of  some  half  mile,  the  nearest  she 
could  be  approached  by  land,  and  effort  was  made  with  a  glass  to  as- 
certain her  identity.  While  this  could  not  be  definitely  determined, 
it  was  thought  by  the  observers  that  there  was  some  evidence  of 
life  aboard,  and  thereupon  Capt.  Crone  immediately  returned  to  Re- 
qua  and  prepared  to  make  an  effort  to  go  out  to  the  submerged  craft, 
which  by  reason  of  the  known  dangerous  character  of  the  entrance, 
the  condition  of  the  tide,  and  the  badly  breaking  bar,  was  regarded 
as  exceedingly  hazardous,  if  not  impossible,  at  the  time.  His  boat 
being  loaded,  he  was  required  to  first  discharge  cargo,  or  partially 
so,  and  secure  an  additional  hawser  and  an  extra  man  for  his  crew, 
all  of  which  he  did  as  expeditiously  as  possible,  and  then  dropped 
down  to  the  mouth  of  the  river,  where  after  several  fruitless  efforts, 
but  watching  his  opportunity,  he  finally,  in  the  neighborhood  of  10 
o'clock,  by  skillful  maneuvering,  succeeded,  with  great  hazard  to  his 
craft  and  peril  to  her  crew,  in  getting  across  the  bar,  when,  by  the 
aid  of  a  skiff,  he  was  able  to  get  a  line  aboard  the  capsized  boat.  She 
proved  to  be  the  Magnolia,  but  no  evidence  of  life  was  found  aboard, 
and  Capt.  Crone  proceeded  to  tow  her  off  shore  3  or  4  miles  to  safety, 
and  then  headed  south,  with  the  intention  to  take  her  into  Humboldt 
Bay.  He  had  towed  her  some  8  or  10  miles  on  this  course,  when  he 
was  met  by  Capt.  Coggeshall,  one  of  her  owners,  who  having,  as 
hereafter  appears,  been  informed  of  her  plight,  had  procured  a  tug 
and  hfe-saving  crew  and  was  proceeding  to  her  rescue.  After  some 
parley,  and  a  promise  by  Coggeshall  that  Crone  should  be  compen- 
sated for  his  services,  the  latter  surrendered  her  to  the  owner,  and 
she  was  taken  in  tow  by  the  tug  and  carried  to  Eureka,  where  she 
was  subsequently  righted  and  refitted.  The  time  Crone  was  engag- 
ed in  his  work  of  rescue  was  fi-om  8  to  10  hours.  It  is  conceded  that 
the  value  of  the  Magnolia,  at  the  time  she  was  rescued  and  taken  in 
tow  by  the  Coaster,  wa^  from  $8,000  to  $10,000,  and  that  the  value 
of  the  Coaster  was  from  $4,000  to  $5,0(X).  In  due  course  libelant 
presented  a  demand  to  the  owners  for  compensation  for  his  services, 
which  not  being  honored,  the  libel  ensued. 

The  defenses  interposed  are,  in  substance:  (1)  That  the  case  is 
not  one  of  strict  salvage,  but  of  contract  service,  wherein  the  basis 
of  compensation  is  quantum  meruit;  (2)  that,  if  a  case  of  salvage, 
it  is  one  of  joint  salvage,  rendered  by  the  Coaster  and  the  tug,  and 
that  compensation  must  be  apportioned  •  and  awarded  accordingly. 

[1]  As  to  the  first  defense,  it  is  based  upon  the  claim  that  the  res- 
cue of  the  Magnolia  was  by  agreement  or  understanding  with  the 
owners.  The  claim  grows  out  of  a  telephonic  conversation  between 
Cj^)t,  Crone  and,  Capt.  Coggeshall  on  the  morning  of  the  wreck.  On 
learning  of  the  wreck,  and  that  it  was  believed  to  be  the  Magnolia, 
Capt.  Crone,  who  knew  Capt.  Coggeshall,  called  the  latter  on  the 
telephone  at  Eureka  and  told  him  of  the  fact  He  testified : 
263  P.— 28 
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"I  told  Capt.  Coggeshall  that  a  boat  was  capsized  oiitstde  the  Mr  wfaldi 
appeared  to  be  the  Magnolia.  He  replied  that  It  was  not  she, '  as  sdp  was  In 
Crescent  Caty.  Then  he  said,  If  It  was  the  Magnolia,  could  any  one  go  out 
and  get  her;  and  I  answered  that  it  was  too  rough  to  go  out" 

And  he  testified  that  he  did  not  agree  to  go  out  to  the  wreck.    Asked 

how  he  came  to  go  but,  he  said : 

"After  the  conversation  over  the  phone  I  went  up  on  the  hUl  to  take  a 
look  at  the  vessel;  there  was  quite  a  crowd  there  looking  at  the  wreck; 
some  claimed  they  could  see  persons  clinging  to  the  bipttomi,  and  remarks  were 
made  that  some  one  should  go  out.  After  watching  the  wreck  for  a  while, 
and  listening  to  the  talk,  I  concluded  to  take  a  chance  and  go  out  My  idea 
in  going  out  was,  first  to  save  life,  if  there  was  any  on  the  wredi,  and  next 
to  save  the  Magnolia.  After  taking  in  the  situation,  I  really  went  out  be- 
cause, as  a  seaman,  I  thou^t  it  was  my  duty.  I  did  not  go  because  of  aay 
conyersation  with  Capt  CoggeshaU  over  the  telephone." 

Capt.  CoggeshaU,  on  the  other  hand,  testified  that  Capt.  Crone 
agreed  to  go  out  after  the  submerged  vessel;  that  the  substance  of 
their  conversation  was  that,  when  Crone  told  him  of  the  wreck  and 
that  it  was  supposed  to  be  the  Magnolia,  he  said  to  Crone: 

"I  would  like  to  arrange  to  have  you  go  rif^t  to  sea.  Do  yba  think  yon 
would  be  able  to  go  to  sea  right  away? 

"Capt  Crone:  There  Is  a  little  too  much  sea  right  now,  and  not  enoogb 
water. 

"Capt.  CoggeshaU:  I  wish  you  would  make  ready  to  go  to  sea,  and  let  me 
know  if  anything  can  be  done.    I  want  you  to  go  out  if  you  possibly  can. 

"Capt  Crone:  It  is  reported  that  there  are  men  on  board  of  the  Magnolia. 

"Capt  CoggeshaU:  If  you  possibly  can  get  out  I  wish  you  would  go  and 
first  try  to  save  life,  and  if  you  can't  do  that  make  fast  to  the  ship  and  do 
the  best  you  can  with  her,  and  whatever  is  right  for  your  time  and  trouble 
I  wlU  pay  yon. 

"Capt  Crone:   That  is  all  riglit;   I  think  I  wlU  be  able  to  get  out. 

"Capt  CoggeshaU:   Go  as  soon  as  you  can." 

There  was  no  other  testimony  as  to  what  occurred  at  this  conver- 
sation, and  it  is  sufficient  to  say  that  I  am  unable  to  find  in  accord-  • 
ance  with  the  version  given  by  Capt.  CoggeshaU,  assuming  that  it 
would  tend  to  establish  a  contract  rather  than  a  voluntary  salvage. 
See  The  Roanoke,  214  Fed.  63,  65,  130  C.  C.  A.  503.  I  am  of  opin- 
ion that  the  other  circumstances  in  the  case,  and  particulaly  what  oc- 
curred between  Capt.  Crone  and  Capt.  CoggeshaU  when  the  Magno- 
lia was  taken  in  tow  by  the  latter,  and  the  further  fact  that  Cogge- 
shaU proceeded  to  make  other  arrangements  for  rescue,  tend  ,to  sus- 
tain the  version  given  by  Capt.  Crone,  and  that  I  must  find  accord- 
ingly. 

[2,3]  Considering  the  evidence  as  a  whole,  I  regard  the  facts  as 
disclosing  a  clear  case  of  volimtary  salvage,  performed  under  circum- 
stances of  more  than  usual  hazard  to  the  property  and  lives  employed 
in  the  service.  It  would  subserve  no  useful  purpose  to  discuss  the 
circumstances  in  detaU,  but  I  may  say  that  they  wholly  refute 
the  contention  that  what  was  done  by  Capt.  Crone  was,  as  disclosed 
by  the  successful  event,  attended  by  little  danger,  and  that  the  res- 
cued boat  was  in  fact  at  no  time  in  imminent  peril  of  being  ultimately 
lost.    The  question  is,  not  what  the  actual  fact  was,  as  judged  by 
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subsequent  events,  but  what  it  apparently  was  to  the  experienced 
and  intelligent  observer  at  the  time  the  act  was  performed,  since  the 
work  of  a  salver  is  to  be  estimated  from  conditions  as  they  appeared 
to  such  observation,  and  upon  which  he  is  justified  in  acting.  It  is 
lot  to  be  judged  by  conditions  as  actually  ascertained  by  the  event. 
As  said  in  The  Roanoke : 
"Wisdom  born  aft»'  the  event  Is  the  c3ieapeBt  of  all  wisdom." 

Indeed,  it  is  not  seriously  contended  that  any  of  the  elements  of  a 
true  salvage  were  lacking,  if  the  service  was  not  contractual.  35 
Cyc.  720. 

Nor  is  there  anything  of  substance  in  the  second  proposition  or 
defense,  that  the  case  is  one  of  cosalvage  as  between  the  Coaster  and 
the  tug.    The  latter  was  not  a  participant  in  the  rescue  of  the  wrecked 
vessel  from  any  imminent  peril;   she  took  her  in  tow  in  the  open 
sea,  after  she  had  been  rescued  from  the  threat  of  immediate  danger 
of  destruction  l^  going  ashore;  and  while  her  service  was  of  value 
in  carrjring  her  to  a  safe  haven,  and  thus  relieving  the  Coaster  to 
that  extent,  and  may  be  considered  in  determining  the  ultimate  val- 
ue of  the  services  rendered  by  the  latter,  the  service  of  the  tug  was 
admittedly  rendered  under  charter  or  hire  by  the  owner,  and  is  to  be 
regarded  more  in  the  nature  of  a  towage  than  a  salvage.    The  Roan- 
oke, supra.    The  tug,  therefore,  cannot  be  considered  in  any  proper 
sense  as  a  cosalver. 

[4]  This  leaves  but  one  question  for  cwisideration,  that  of  the 
award  of  just  compensation  to  libelant  for  the  service  performed. 
While  he  is  entitled  to  an  award  -which  will  fully  compensate  him 
for  the  valuable  service  rendered,  I  do  not  regard  it  as  a  case  jus- 
tifying an  allowance  on  the  extreme  basis  contended  for,  that  of  50 
per  cent  of  the  value  of  the  vessel  salved.  The  basis  of  such  awards, 
as  is  conceded  by  counsel,  has  been  g^reatly  modified  by  modern  con- 
ditions, and  "there  has  been  a  decided  tendency  by  the  courts  to 
qualify  the  grades  of  salvage  services,  and  to  reduce  the  amounts 
of  awards  to  salvors  from  3ie  standard  of  former  days  of  wooden 
sailing  vessels,"  etc.  Guff ey  Petroleum  Co.  v.  Borison,  211  Fed.  602, 
128  C.  C.  A.  194,  and  other  cases  there  cited. 

Without  further  discussion,  I  am  of  opinion  that  under  all  the  cir- 
cumstances libelant  will  be  reasonably  compensated  in  this  case  by 
an  award  of  $750.'  It  would  have  been  different,  had  he  been  required 
to  carry  the  derelict  the  considerable  distance  through  to  Humboldt 
Bay,  which  it  appears  was  the  nearest  point  of  a  safe  haven.  But 
he  voluntarily  surrendered  her  to  the  owner,  and  therefore  cannot 
claim  upon  the  basis  of  a  complete  towage  to  that  point.  On  the  oth- 
er hand,  while  the  amount  of  the  award  is  in  excess  of  the  compen- 
sation demanded  by  libelant  before  suit,  obviously  he  is  not  to  be 
circumscribed  by  the  fact  that  he  oflfered  to  accept  a  less  sum  in 
amicable  adjustment  of  the  controversy.  Having  been  driven  to  the 
necessity  of  litigation,  he  is  to  have  such  award  as  in  the  judgment 
of  the  court  will  compensate  the  services  performed,  regardless  of 
any  previous  offer  on  his  part  to  accept  less  than  that  sum.    His  de- 
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mand  was  exceedingly  reasonable,  and  it  is  unfortunate  for  the  claim- 
ants that  they  did  not  see  their  way  clear  to  meet  it. 

Let  a  decree  be  entered,  awarding  the  libelant  the  sum  above  spec- 
ified, together  with  his  costs. 


UNITED  STATES  v.  MUBPHX  et  ftL 
(District  Court,  N.  D.  New  York.    July  26,  191&) 

1.  Cbihinai.  Law  «s»611(2) — ^Accompucb  Tkstimont — Oobbobobatioit — "Cor- 

bobobatino  evidenck." 

"Corroborating  evidence"  Is  evidence  which  Is  lndq)€ndent  of  the  testi- 
mony of  the  accomplice,  and,  taken  by  Itself,  leads  to  the  Inference,  not 
only  that  a  crime  baa  been  committed,  but  that  the  perscm  charged  'was 
Implicated  therein,  etc. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Corroborating  Evidence.] 

2.  QBimNAI.  L>AW   9=>510 — ACCOIfPUCE  TeSTIXONT — COBXOBOBATIOR. 

It  Is  the  better  practice  to  require  corroborating  testimony  before  givlns 
credence  to  the  testimony  of  an  accomplice. 

3.  Cbiminax  Law  <^=»780(1) — Instbcctions — Accoiifijce  TEsrruoRT. 

('autlonary  Instruction  that  It  is  the  better  practice  to  require  corrobo- 
rating testimony  before  giving  credence  to  the  testimony  of  an  accom- 
plice Is  prefer. 

4.  Criminal  Law  ^s>1192 — Second  Tbiai< — ^Foixowino  Decision  or  Afpei.- 

LATE  COUBT. 

Where,  on  a  second  trial,  after  reversal  of  a  conviction,  the  evidence 
was  different,  and  the  testimony  of  an  accomplice,  on  which  the  prosecn- 
tlon  relied,  was  much  shaken,  the  trial  court  Is  not  bound  to  follow  the 
decision  of  the  appellate  court  on  a  formar  trial,  to  the  effect  that  the 
jury's  findings  were  conclusive. 

&  Cbiminai.  Law  «=»742(2) — SuBBiissroN  to  Jttbt — Accompuoe  Testimont. 
Where  the  only  evidence  on  which  a  conviction  could  be  sustained  was 
the  testimony  of  an  accomplice,  and  he  left  the  stand  a  thoroughly  dis- 
credited witness,  the  case  should  not  be  submitted  to  the  Jury,  even  lay- 
ing aside  the  fact  that  the  prosecution  relied  on  accomplice  testimony. 

■6.  Cbiminal  Law  i3=3308 — Presuhption  of  Innocence. 

The  presumption  of  Innocence  remains  with  defendants  throughout  the 
entire  trial,  and  so  letters  written  by  defendants  and  relied  on  by  the 
prosecution  are  presumed.  In  the  first  Instance,  to  be  innocent. 

7.  Criuinai.  Law  «=3753(2) — Directed  Verdict  for  Defendant. 

Where  the  evidence  as  a  whole  produced  by  the  prosecution  Is  consis- 
tent with  Innocence,  and  does  not  lead  Irresistibly  beyond  a  reasonable 
doubt  to  a  conclusion  of  guilt,  a  verdict  should  tie  directed  for  defendant. 

5.  Criminal  Law  i©=»742(3) — Trial — Corroboration  of  Witness. 

Whether  a  discredited  witness,  on  whom  the  prosecution  relied,  is  suffi- 
ciently corroborated  to  take  the  case  to  the  Jury,  Is  a  question  of  law. 

Richard  Murphy,  Baron  Eugene  Francois  Ernest  Oppenheim,  and 
Howard  J.  Rogers  were  indicted  for  crime.  On  motion  to  direct  a 
verdict  of  acquittal  in  favor  of  Oppenheim  and  Rogers.  Motion 
granted. 

See,  also,  224  Fed.  554;  226  Fed.  512;  241  Fed.  625,  154  C.  C.  A. 
383. 

<S=9For  otLer  cases  see  same  topic  A  KBV-Nt}MBBR  In  all  Ker-Numbered  Dlseati  A  lodezea 
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Edward  Hymes,  of  New  York  City,  for  the  motion. 

Frank  J.  Cregg,  Asst.  U.  S.  Dist.  Atty.,  of  Syracuse,  N.  Y.,  opposed. 

THOMAS,  District  Judge.  The  argument  in  support  of  this  motion 
is  based  upon  two  substantial  grounds,  as  reasons  in  law  why  it  should 
be  granted:  (1)  That  Brice,  a  conceded  accomplice,  must  be  corrobo- 
rated, even  if  not  discredited.  (2)  That  Brice,  confessedly  an  accom- 
plice, cannot  be  corroborated,  if  discredited,  on  the  ground  that  then 
there  would  be  nothing  to  corroborate. 

[1-3]  In  support  of  the  first  contention  cases  are  cited  by  counsel 
for  defendants  as  against  which  the  district  attorney  urges  that  the  rule 
respecting  the  corroboration  lOf  an  accomplice  in  this  circuit,  at  least, 
is  to  be  found  in  Hanley  v.  United  States,  123  Fed.  at  page  850,  59  C. 
C.  A.  153,  decided  in  1901,  where  Judge  Lacombe  says: 

"It  Is  *  •  •  argued  that  the  court  erred  In  refusing  to  charge  that  the 
testimony  of  WUUam  A.  Clark,  he  being  a  aelf-confesqed  accomplice,  innst> 
tie  corroborated  as  to  some  of  the  material  facts.  The  statutes  of  New  Tork: 
do  not  permit  conviction  in  the  courts  of  that  state  on  the  uncorroborated 
tesUmony  of  an  accomplice.  Those  statutes,  however,  do  not  regulate  pro- 
ceedings in  the  federal  courts,  there  is  no  similar  federal  statute,  and  In  the 
courts  of  the  United  States  the  rules  of  law  governing  the  reception  and 
coDsideratloin  of  the  testimony  of  accomplices  are  those  of  the  common  law. 
Upon  this  branch  of  the  case  the  court  called  attention  to  the  fact  that  the 
New  York  statute  did  not  apply." 

Reliance  is  also  placed  upon  a  subsequent  decision  of  the  Circuit 
Court  of  Appeals  for  this  circuit,  found  in  Aheam  v.  United  States, 
158  Fed.  607,  85  C.  C.  A.  428,  decided  in  1907,  when  Judge  liacombe, 
speaking  for  the  court,  said : 

"The  court  charged  the  jury  as  to  the  weight  to  be  given  to  the  testimony 
of  an  accomplice,  as  to  felonious  Intent,  and  as  to  the  presumpticm  of  inno- 
cence. The  testimony  of  the  accomplice  was  corroborated  as  to  several  ma- 
terial facts,  although  corroboration  is  not  essential  in  the  federal  courts 
and  could  not  have  been  withdrawn  from  the  jury,  It  was  for  them  to  say 
what  weight  should  be  given  to  It" 

Likewise  reference  is  made  to  Richardson  v.  United  States,  181  Fed. 
9,  104  C.  C.  A.  69,  decided  August  22,  1910.  There  it  was  denied  by 
the  government  that  the  persons  whom  it  was  sought  to  charge  as  ac- 
complices were  in  any  sense  accomplices,  and  the  court  was  asked  to 
charge  the  jury  that  if  these  witnesses  were  accompUces  their  testi- 
mony was  not  to  be  regarded,  unless  corroborated  by  unimpeachable 
testimony  in  some  material  point,  and  while  the  court  said  that  there 
was  nothing  which  forbids  the  conviction  of  a  defendant,  at  common 
law  or  in  a  federal  court,  on  the  uncorroborated  testimony  of  an  ac- 
cmnplice,  yet  it  held  that  there  is  a  well-established  practice,  sanctioned 
by  long  practice  and  judicial  approbation,  to  caution  juries  about  ac- 
cepting Ae  evidence  of  an  accomplice  without  material  corroboration, 
coming  as  it  does  from  a  polluted  source.  Then  the  court  cites  Holm- 
gren V.  United  States,  217  U.  S.  509,  30  Sup.  Ct.  588,  54  L.  Ed. -861, 
19  Ann.  Cas.  778,  which  was  decided  May  16,  1910,  about  two  months 
before  the  Richardson  Case.  In  217  U.  S.  at  pages  523  and  524,  30 
Sup.  Ct.  at  pages  588,  592  (54  L.  Ed.  861,  19  Ann.  Cas.  778),  Mr.  Jus- 
tice Day  says  respecting  this  subject-matter : 
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"It -Is  undoubtedly  the  better  practice  for  courts  to  cantion  Juries  against 
too  much  reliance  upon  the  testimony  of  accomplices,  and  to  require  cor- 
roboratinff  te»Um<mv  before  ffiving  credence  to  them." 

If  that  rule  is  to  be  followed,  corroborating  evidence  is  evidence 
which  is  independent  of  the  evidence  of  an  accomplice,  and  virhich, 
taken  by  itself,  leads  to  the  inference,  not  only  that  a  crime  has  been 
committed,  but  that  the  person  on  trial  was  implicated  in  it ;  or  it  must 
be  evidence  which  corroborates  as  to  some  material  fact  or  facts  which 
go  to  prove  that  the  person  on  trial  was  connected  with  the  crime. 
With  this  as  apparently  the  last  word  of  the  Supreme  Court  upon  the 
subject,  we  may  safely  say  it  is  the  correct  expression  of  the  rule  ap- 
plicable here.  Nor  do  I  understand  that  this  rule  is  in  aiw  way  a  vio- 
lation of  the  decisions  found  in  Gretsch  v.  United  States,  ^42  Fed.  898, 
155  C.  C.  A.  485.  Fischer  v.  United  States  (D.  C.)  245  Fed.  479,  and 
.Erber  v.  United  States,  234  Fed.  225,  148  C.  C.  A.  123. 

In  this  connection  I  direct  attention  to  the  fact  that  a  careful  reading: 
of  the  cases  upon  this  subject  which  we  have  been  discussing  does  not 
hold,  as  contended  for  by  counsel,  that  corroboration  of  an  accomplice 
is  not  necessary,  but  they  do  hold  that  a  conviction  may  be  had  without 
corroboration.  A  distinct  difference.  The  principles  enunciated  in 
these  decisions  unquestionably  apply  to  the  testimony  of  an  accomplice 
who  has  testified  in  a  case  and  leaves  the  witness  stand  unimpeached. 
The  Supreme  Court,  in  such  instances,  as  declared  in  the  Holmgren 
Case,  supra,  holds  that  a  trial  court  should  caution  juries  against  too 
much  reUance  upon  the  testimony  of  an  accomplice  and  to  require  cor- 
roborating testimony  before  giving  credence  to  such  evidence.  But  I 
fear  we  have  all  devoted  too  mudh  time  to  the  consideration  of  these 
principles  concerning  which  there  can  be  little  dispute. 

[4]  The  learned  district  attorney  urges  upon  the  court  and  relies 
upon  an  extract  from  the  opinion  of  the  Circuit  Court  of  Appeals  on 
the  appeal  from  the  former  judgment  as  an  additional  reason  for  the 
denial  of  this  motion  and  directs  the  court's  attention  to  the  following 
passage  found  on  page  627  of  241  Fed.  (154  C.  C.  A.  383),  in  Judge 
Ward's  oiMnion : 

"The  Jury's  findings  of  fact  are  binding  upon  us  when  there  Is  any  evi- 
dence to  support  them,  and  we  think  there  was  evidence  both  as  to  the  con- 
spiracy count  and  the  aiding  and  abetting  counts" 

— and  further  quotation  from  that  part  of  the  opinion  of  Judge  Hough, 
dissenting  from  the  majority  of  the  court  upon  other  grounds,  upon 
which  a  reversal  was  granted.  If  this  court  had  the  same  record  as 
confronted  the  Circuit  Court  of  Appeals,  this  motion  would  receive  no 
serious  consideration. 

The  records  in  the  two  cases,  so  far  at  least  as  the  testimony  of 
Brice  is  concerned,  are  entirely  different.  It  is  impossible  to  predicate 
a  conclusion  upon  the  record  of  the  former  trial,  and  urge  that  as  the 
basis  for  a  conclusion  to  be  formed  upon  the  record  of  this  trial.  In 
the  former  trial  the  testimony  of  Brice  stood  practically  unchallenged. 
I  have  examined  it,  and,  when  the  cross-examination  was  concluded, 
Brice  had  emphasized  his  direct  testimony,  and  there  were  few  contra- 
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dictions  and  few  inconsistencies,  and  such  as  existed  were  on  nnim- 
portant  matters. 

These  facts  must  be  known  to  counsel  who  now  urge  upon  the  court 
that  the  opinion  of  the  Circuit  Court  of  Appeals  reversing  the  former 
trial  binds  this  court.  So  it  is  sufficient  to  say,  as  to  this,  that  the  Cir- 
cuit Court  of  Appeals  did  not  have  this  record  before  it  for  considera- 
tion, and  it  follows  that  the  citation  read  has  no  force,  no  effect,  and 
could  have  none ;  and  while  I  yield  to  no  one  in  having  a  greater  re- 
gard for  the  opinion  of  our  appellate  court,  I  cannot  be  mistaken  in 
saying  that  even  that  learned  tribunal  would  not  expect  me  to  follow 
the  conclusion  there  expressed,  upon  the  record  here. 

[S-8]  But  even  assuming  that  the  first  proposition  or  reason  for 
granting  this  motion  is  not  sound  in  law,  and  tiiat  no  corroboration  is 
necessary  of  an  accomplice  whose  cross<-examination  leaves  him  a  cred- 
ible witness,  we  pass  to  the  seccmd  proposition :  But  the  serious  ques- 
tion here  under  consideration  is  whether,  if  Brice,  an  accomplice,  leaves 
the  stand  a  thoroughly  discredited  witness  upon  many  material  points, 
it  can  be  claimed  tJiat,  in  spite  of  that  fact,  there  is  any  testimony  here, 
aside  from  Bricej  which  connects  Rogers  and  Oppenheim  with  the 
crimes  charged,  sufficient  to  submit  the  case  to  the  jury.  Where  the 
government's  case  hinges  largely  upon  the  testimony  of  a  confessed 
thief,  who  concededly  might  be  an  honest  witness,  but  who  has  here 
time  and  time  again  evaded,  zvhose  testimony  was  at  times  absurd, 
inconsistent  and  full  of  falsehoods,  and  who  when  confronted  Tvith  the 
facts  which  pinned  him  upon  either  horn  of  a  particular  dilemma  then 
confronting  him  failed  to  answer,  and  who  on  his  <nvn  statement  was 
torn  apart,  and  of  whom  it  is  charitable  to  say  falsified,  can  it  be  that 
such  evidence  is  sufficient  legal  evidence  to  go  to  a  jury? 

Leaving  out  the  question  of  an  accomplice,  would  a  court  not  be 
justified — ^yes,  required — ^to  take  such  a  case  away  from  a  jury,  if  the 
witfless  relied  upon  to  substantiate  the  main  parts  of  a  case  were  sim- 
ply a  discredited  witness  and  not  a  discredited  accomplice  as  here. 
It  needs  the  citation  of  no  authority  to  sustain  the  proposition.  It  is 
not,  as  counsel  contend,  a  question  of  corroboration  of  what  we  might 
call  a  good  accomplice— good  in  the  sense  that  he  made  what  is  com- 
monly called  a  good  witness,  frank,  open,  truthful,  such  as  would  im- 
press a  trier  of  a  question  of  fact,  by  his  answers  and  his  demeanor, 
that  he  spoke  the  truth.  But  the  case  here  is  where  we  have  a  bad  ac- 
complice, who  by  his  answers  not  only  evaded  and  equivocated,  who 
was  utterly  devoid  of  the  sanctity  of  his  oath,  but  who  over  and  over 
again  falsified  upon  materiai  matters  seeking  to  connect  the  defendants 
Rogers  and  Oppenheim,  and  without  whose  testimony  there  is  nothing. 
In  order  to  support  the  claims  of  the  government  connecting  the 
defendants  Rogers  and  Oppenheim  with  criminal  participation,  the 
testimony  of  Brice  is  indispensable;  for  all  of  the  acts  done  and  con- 
versatigns  had  must  be  linked  with  Brice's  version  of  what  took  place 
and  what  was  said  in  order  to  submit  the  case  to  the  jury.  And,  but 
for  the  demonstrated  untruthfulness  of  Brice  upon  all  material  ques- 
tions, there  would  be  sufficient  evidence  to  make  it  necessary  that  the 
defendants  explain.     Nor  must  we  lo«e  sight  of  the  presumption  of 
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innocence  which  remains  with  these  defendants  throughout  the  triat. 
Brice  endeavored  to  remove  that  presumption,  and  that  was  the  main 
purpose  of  his  testimony :  yet;  as  I  zietv  U,  his  testimony  was  of  such 
a  character  as  to  be  unbelievable — shattered,  as  expressed  by  counsel — 
so  that  all  the  letters,  all  the  inferences  in  the  letters,  by  virtue  of  the 
presumption  of  innocence,  are  presumed  to  have  been  innocent,  and 
there  is  no  other  evidence  to  prove  they  were  not. 

It  is  announced  by  our  Circuit  Court  of  Appeals  that  where  the  evi- 
dence as  a  whole  produced  by  the  prosecution  is  consistent  with  the 
innocence  of  the  accused  and  does  not  lead  irresistibly  beyond  a  rea- 
sonable doubt  to  a  conclusion  of  guilt,  then  and  in  that  event  no  ques- 
tion is  presented  for  the  jury,  and  it  is  the  duty  of  the  trial  court  to 
direct  a  verdict  In  the  case  of  Union  Pacific  Coal  Co.  v.  United 
States,  173  Fed.  737,  at  page  740  (97  C.  C.  A.  578),  the  court  said : 

"There  was  a  legal  presninptlon  tliat  each  of  the  defendants  was  lano- 
ceot  until  he  was  proved  to  be  guilty  beyond  a  reasonable  doubt.  The  bur- 
den was  upon  the  government  to  make  this  proof,  and  evidence  of  tacts  that 
are  as  consistent  with  Innocence  as  with  guilt  Is  Insufficient  to  sustain  a 
conviction.  Unless  there  Is  substantial  evidence  of  facts  vblch  ezdnde  every 
other  hypothesis  but  that  of  guilt,  it  Is  the  duty  of  the  trial  court  to  Instruct 
the  Jury  to  return  a  verdict  for  the  accused;  and  where  all  the  substantial 
evidence  is  as  consistent  with  Innocence  as  with  guilt,  it  is  the  duty  of  the 
appellate  court  to  reverse  a  Judgment  of  conviction." 

In  Hayes  v.  United  States,  169  Fed.  101,  at  page  103  (94  C  C.  A. 
449),  the  court  said : 

"While  evidence  to  convict  of  crime,  may  be  circumstantial  and  infer- 
oitial  In  its  character,  it  must  alvrays  rise  to  that  degree  of  convincing 
power  which  satisfies  the  mind  beyond  a  reasonable  doubt  of  guilt.  This  can 
never  be  the  case  when  the  evidence  as  produced  Is  entirely  consistent  with 
innocence  In  a  given  transaction." 

In  the  case  at  bar,  without  Brice,  the  sole  question  is:  What  in- 
ference will  one  draw  from  the  statements  contained  in  all  the  'let- 
ters ?  They  may  be  iimocent,  they  may  be  sinister ;  but  no  trier  of  a 
criminal  cause  may  be  allowed  to  guess.  The  various  transactions 
which  the  learned  district  attorney  urges  with  so  much  vehemence  as 
supporting  his  contention  that  he  has  Brice,  an  accomplice,  corrobo- 
rated, may  be  illustrated  by  a  single  transaction.  Take  the  July  5, 
1911,  incident  as  illustration.  His  claim  is  that  Brice  is  corroborated 
r^arding  the  facts  of  the  transaction,  even  though  he  be  a  discred- 
ited witness. 

Oppenheim,  he  claims,  was  in  Amsterdam;  that  he  got  $700;  that 
the  express  receipt  for  $550,  sent  to  Rogers,  leaves  no  room  to  ques- 
tion the  transaction.  This  is  very  likely  true  thus  far;  but  to  show 
criminal  knowledge  Brice  is  necessary,  and  he  supports  the  claim  that 
there  was  criminal  knowledge  by  saying  that  he  told  Oppenheim  that 
he  would  have  to  steal  the  money  from  the  bank,  and  that  Oppenheim 
said,  "AH  right,  steal  it."  Without  discussing  the  probability  or  im- 
probability of  this  story,  because  that  is  not  the  purpose  of  tfiis  dis- 
cussion, but  for  the  purpose  of  illustrating  the  point,  eliminate  the 
conversation  between  Brice  and  Oppenheim  and  what  have  we  of  the 
structure  left?    That  Oppenheim  was  in  Amsterdam  and  that  he  sent 
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$550  by  telegraph  to  Rogers.  Nothing  appears  but  what  the  transac- 
tion was  legitimate,  and,  if  it  were  argued,  it  might  well  be  claimed 
that  Oppenheim,  knowing  he  had  a  legitimate  contract  with  Brice 
which  called  for  certain  money,  and  needing  the  money  hurriedly  toc^ 
the  train  to  Amsterdam,  got  it,  and  telegraphed  it  to  Rogers.  *  In  the 
light  of  the  familiar  rule  of  law  regarding  the  presumption  of  inno- 
cence, is  not  the  inference  suggested  from  the  facts  outlined  equally 
as  fair  as  the  sinister  one  that  he  was  in  a  crooked  deal? 

So  it  appears  conclusively  that  3rice  must  be  credible  to  support 
the  sinister  conclusion,  and  one  must  believe  his  version  of  the  conver- 
sation had.  Nor  is  this  a  question  of  fact  for  a  jury  to  pass  upon.  It 
raises  a  question  of  law.  So,  too,  as  to  all  the  transactions.  Brice 
must  be  credible  in  order  to  give,  life  and  substance  to  the  claim  that 
all  defendants  knew  Brice  was  stealing  from  the  bank,  for  they  involve 
his  own  relation  of  conversations,  and  without  it  the  government's 
case  falls. 

This  one  illustration  will  have  to  serve  to  illustrate  the  various 
pofcits  raised  and  urged  by  the  learned  district  attorney.  He  cannot, 
nor  can  any  one  associated  with  him,  be  blamed  for  the  situation  in 
which  they  find  themselves,  for,  naturally,  they  could  not  control  the 
evidence  of  Brice,  nor  could  they  prevent  him  from  continually  fal- 
sifying upon  the  witness  stand.  It  is  inconceivable  to  me  that  a  man 
who  was  honestly  endeavoring  to  tell  the  truth  concerning  these  many 
transactions  could  have  presented  suck  a  hopeless  and  pitiable  object. 
Brice,  as  I  view  it,  is.  so  to  speak,  not  in  the  case.  Without  his  truth- 
ful, or  semblance  of  truthful,  statements  regarding  all  these  various 
transactions,  there  is  nothing  to  submit  to  the  jury.  //  there  ever 
was  a  case  where  there  was  a  complete  application  of  the  maxim  "fal- 
sus  in  uno  falsus  in  omnibus,"  it  is  right  here.  ■  This  being  the  legal 
situation  confronting  us,  it  is  inconceivable  to  me  that  this  motion 
should  be  denied.  The  law  compels  me  to  grant  such  a  motion,  and  I 
consider  the  application  of  the  rule  in  the  Sykes  Case,  204  Fed.  909, 
123  C.  C.  A.  205,  apposite  to  the  instant  case.    There  the  court  said : 

"And  the  oonduslon  Is  that  the  nnoorroborated  testimony  of  the  confes- 
sed perpetrator  of  a  crime,  contradicted  under  oath  by  herself,  contradicted 
by  other  witnesses,  and  Inspired  by  the  hope  of  Immunity  from  punishment, 
which  In  this  case  has  since  turned  to  glad  fruition,  that  another  was  an 
Instigator  or  participator  in  the  perpetration  of  her  crime,  is  not  only  insuffi- 
cient to  establish  his  guilt  beyond  a  reasonable  doubt,  but  that  it  presents  no 
aubstantial  evidence  of  It." 

In  other  words,  that  if  Brice  is  in  the  same  situation  as  the  witness 
referred  to  there,  or  substantially  ih  that  position,  then  this  testimony 
does  not  give  us  any  substantial  evidence  of  what  it  seeks  to  relate. 
So,  too,  in  the  Mickel  Case,  157  Fed.  229,  84  C.  C.  A.  672,  the  court 
said: 

"The  evidence  In  every  criminal  case  should  be  sufficient  to  warrant  a 
reasonable  conclusion  of  the  defendant's  guilt;  otherwise,  it  Is  the  duty  of 
the  court  to  Instruct  a  verdict  in  his  favor.  •  »  •  \ve  have  carefully  read 
all  of  the  testimony  submitted,  and  are  of  the  opinion  that  the  most  that 
tan  be  said  for  It  Is  that  possibly  it  might  raise  a  conjecture  or  suspicion 
<infaTorable  to  the  defendant    But  eTldeuce  only  sufficient  for  this  purpose 
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Is  not  legal  eTldence,  for  the  jury  must  be  governed  by  the  evidence  of  facts 
upon  wblcb  the  suspicion  Is  based,  not  by  tbe  ruApidon  Itself." 

So,  too,  the  Union  Pacific  Coal  Case  is  now  instructive,  and  it  is 
not  now  necessary  for  me  to  read  what  the  court  said  there,  as  I  have 
already  adverted  to  it.  So,  if  the  rule  in  the  Holmgren  Case  be  ap- 
plied, all  the  more  so  is  the  conclusion  here  reached  irresistible.  Nor 
are  the  views  herein  expressed,  or  the  conclusion  reached,  violative 
of  any  of  the  principles  enunciated  in  the  cases  cited  by  counsel  for 
the  government  and  upon  which ^rehance  is  placed,  viz.:  Caminetti 
V.  United  States,  242  U.  S.  495,  37  Sup.  Ct.  192,  61  L.  Ed.  442.  L.  R. 
A.  1917F,  502,  Ann.  Cas.  1917B,  1168;  Burton  v.  United  States,  202 
U.  S.  373,  26  Sup.  Ct.  688,  50  L.  Ed.  1057,  6  Ann.  Cas.  392;  Hoke 
V.  United  States,  227  U.  S.  324,  33  Sup.  Ct.  281,  57  L.  Ed.  523,  43  L. 
R.  A.  (N.  S.)  906,  Ann.  Cas.  1913E,  905. 

The  motion  as  to  Rogers  and  Oppenheim  is  granted,  and,  as  there 
is  other  evidence  independent  of  Brice  as  to  Murphy,  the  motion  is 
denied  as  to  him. 

Mr.  Cregg:    Exception.  • 

The  Court :    Mr.  Marshal  call  the  jury. 

(The  jury  returned  at  this  point.) 

The  Court :  Gentlemen  of  the  jury,  I  excused  you  for  the  purpose 
of  hearing  argument  on  a  motion.  That  motion  was  based  upon  prop- 
ositions of  law,  and,  because  that  is  of  no  concern  to  you,  you  were  ex- 
cused. .  As  the  result  of  the  argument  and  deliberations,  the  motiori 
has  been  granted.  The  motion  that  was  made"  was  that  the  court  di- 
rect a  verdict  of  acquittal  for  the  defendants  Rogers  and  Oppenheim, 
and,  as  I  say,  after  the  argument  and  deliberations,  I  have  granted 
the  motion.  You  therefore  will  report  a  verdict  of  not  guilty,  so  far 
as  Rogers  and  Oppenheim  are  concerned. 

(Jury  return  a  verdict  of  not  guilty  as  to  defendants  Oppenheim 
and  Rogers.) 

Mr.  Hymes:  Your  honor,  I  move  to  have  the  defendants  Rogers 
and  Oppenheim  discharged  and  their  sureties  released. 

The  Court:    So  ordered. 


In   re  EL   SEVILLE   RKSTATJRANT. 
(District  Court,  S.  D.  Florida.     June,  1918.) 

1.  Bankroptct  ^=98,  228 — Kepobt  of  Mastb*— ESxobptions. 

Where  exceptions  to  the  account  of  a  receiver  in  bankruptcy  were  re- 
ferred to  a  master,  who  reported  thereon,  his  flndinps  as  to  tbe  account 
stand  conflrmed,  unless  exceptions  to  his  rei)ort  are  liled  within  20  days, 
as  required  by  equity  rule  66  (198  Fed.  xxxvil,  115  C.  C.  A.  xxxvll). 

2.  Bankbuptct  ig=»113 — LiABiUTT  ON  Bond  Given  on  AppoiNnotNT  of  Rk- 

CEIVER. 

A  bond  given  by  petitioners  for  appointment  of  receiver,  conditioned  to 
pay  to  banlirupts  aU  costs,  expenses,  and  damages  occasioned  by  the  ap- 
pointment in  case  the  petition  was  dismissed  and  the  receiver  discharged, 
do^  not  cover  claims  of  the  receiver  for  expenses  Incurred. 

«=sFor  otber  cases  see  same  topic  &  KBY-NUMBER  In  all  Key- Numbered  Digests  ft  Indcxts 
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3.  Ba:«kkuftot  «=>90 — Dismissal  of  PETmoH — Dischaboe  of  Bxceiveb — 
LiABiuTT  or  Petitioning  CsKDrroBS. 

The  court  has  no  jurisdiction,  upon  making  of  receiver's  report  after 
dismissal  of  petition  for  involuntary  banl^ruptcy  and  dl8(jiarge  of  re- 
ceiver, to  order  payment  of  the  amount  found  to  be  due  by  the  report 
from  the '  petitioning  creditors  to  the  receiver  for  expenses  incurred  by 
him,  but  the  question  Is  open  to  litigation  between  the  parties  upon  prop- 
er proceedings. 

In  Bankruptcy.  In  the  matter  of  Celestino  Fernandez  and  Manuel 
Fernandez,  doing  business  as  the  El  Sevilla  Restaurant  and  the  El 
Moderno  Restaurant,  alleged  bankrupts.  On  motion  to  open  decree  fix- 
ing liability  of  petitioning  creditors  and  sureties.  Motion  granted,  and 
decree  modified. 

M.  Caraballo,  of  Tampa,  Fla.,  for  receiver. 

J.  T.  Watson,  Jr.,  of  Tampa,  Fla.,  for  objecting  creditors. 

CALL,  District  Judge.  This  case  comes  on  to  be  further  heard 
upon  a  petition  for  a  rehearing  upon  the  decree  entered  herein  on  Feb- 
ruary 28,  1918.  The  facts  as  they  appear  from  the' record  may  be 
stated  as  follows : 

A  petition  in  bankruptcy  was  filed  against  Celestino  Fernandez  and 
Manuel  Fernandez,  doing  business  as  El  Sevilla  Restaurant  and  El 
Moderno  Restaurant.  In  this  proceeding  an  application  for  the  ap- 
pointment of  a  receiver  was  made  and  granted,  and  a  bond  for  $1,000 
with  sureties  given.  The  condition  of  the  bond  was  that  the  petitioners 
should  pay  to  Celestino  Fernandez  and  Manuel  Fernandez  all  costs,  ex- 
penses, and  damages  occasioned  by  the  appointment  of  such  receiver  in 
case  the  petition  in  bankruptcy  should  be  dismissed.  Under  the  order 
of  appointment  the  restaurants  were  operated  at  a  loss.  Subsequently 
upon  a  hearing  by  the  court  the  petition  was  dismissed  and  the  receiver 
discharged.  Upon  the  coming  in  of  the  receiver's  report  exceptions 
were  filed  to  certain  portions,  and  subsequently  an  additional  and  sup- 
plementary report  was  filed.  Whereupon  an  order  was  made  referring 
the  matter  to  a  master  to  take  testimony  on  said  exceptions  and  such 
other  testimony  as  may  be  ofltered,  to  state  and  clarify  the  account  of 
the  receiver,  with  power  to  report  his  findings  to  the*  court  on  the  re- 
ceiver's account,  together  with  the  evidence.  Hearings  were  had  be- 
iore  the  master,  and  testimony  taken ;  the  parties  in  interest  having  no- 
tice and  participating  in  the  same. 

[1]  The  master  made  his  report  to  the  court  on  November  7,  1917, 
with  the  evidence  .taken  before  him,  sustaining  certain  exceptions,  which 
had  been  cured  by  the  supplementary  receiver's  report,  and  disallow- 
ing certain  items  claimed  to  have  been  paid  by  the  receiver,  but  not 
stating  the  account  of  amounts  still  due  and  incurred  by  the  receiver 
in  the  operation  of  the  business.  Whereupon  on  the  motion  of  the  re- 
ceiver it  was  re-referred  to  the  master  on  November  14,  to  state  the 
account  as  required  in  the  first  order  of  reference ;  and  pursuant  to 
tWs  last  order  the  master  on  December  24,  1917,  filed  his  report,  show- 
ing the  amount  of  $987.54  due  by  the  petitioning  creditors  incurred  in 
the  operation  of  the  restaurants  by  the  receiver.  This  report  reniained 
without  exception  until  February  28,  1918,  when,  after  notice  to  the 
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attorney  of  the  petitioning  creditors,  the  court  passed  the  decree  sought  i 
to  be  reheard  by  petitioners. 

This  decree,  after  reciting  the  filing  of  the  reports  and  the  fact  that 
no  exceptions  had  been  filed  thereto,  decreed  a  confirmation  of   said  \ 
reports,  and  sustained  the  first  and  sixth  exceptions,  and,  while  over-  ■ 
ruling  the  fourth  exception,  reduced  the  amount  of  the  item  excepted 
to.     The  decree  then  proceeds  to  order  the  payment  of  the  amount 
found  to  be  due  by  the  last  report  by  the  petitioning  creditors  to  the  i 
receiver.    The  decree  also  proceeds  to  fix  the  liability  of  the  sureties 
on  the  bond  theretofore  filed  by  the  petitioners  on  the  appointment  of 
the  receiver  at  said  amount  so  found  by  said  master. 

The  prayer  of  the  petition  for  a  rehearing  is  that  the  petitioners 
may  have  a  rehearing  upon  the  exceptions  filed  to  the  receiver's  re- 
port. The  matter  of  the  exceptions  to  the  receiver's  report,  which 
exceptions  all  went  to  particular  items  (except  the  general  exception 
that  the  report  was  not  sworn  to),  objecting  that  the  receiver  should 
have  credit  for  same  on  his  account  The  master  had  all  the  parties  in 
interest  before  him,  took  testimony,  and  made  his  report  allowing  some 
of  the  items  objected  to  in  whole  or  in  part  and  disallowing  others. 
His  last  report  was  on  file  from  December  24  up  to  February  28  fol- 
lowing, without  exception  beine  filed.  Under  rule  66  of  the  Equity 
Rules  (198  Fed.  xxxvii,  115  CT  C.  A.  xxxvii)  the  report  stood  con- 
firmed in  the  absence  of  exceptions  filed  within  20  days  from  its  filing. 
Therefore  so  far  as  the  allowance  of  the  items  in  the  receiver's  report, 
and  the  allowance  or  disallowance  of  the  exceptions  filed  by  the  peti- 
tioners, further  consideration  is  precluded  by  the  failure  of  the  peti- 
tioners to  file  exceptions  within  the  20  days  as  required  by  rule  66. 

[2,, 3]  On  presentation  of  the  petition  for  a  rehearing  the  main  con- 
tention was  that  the  petitioning  creditors  were  not  liable  for  the  expens- 
es of  the  receivership,  and  the  decree  sought  to  fasten  the  amount  upon 
such  petitioning  creditors,  and  further  undertook  to  fix  the  liability  of 
the  sureties  on  the  bond  of  the  petitioners  given  upon  the  appointment 
of  the  receiver.  As  before  pointed  out,  .the  condition  of  the  bond  was 
to  pay  the  bankrupts  their  costs  and  damages.  This  was  not  a  claim 
for  costs  and  damages  by  the  bankrupts,  so  clearly  that  portion  of  the 
decree  of  February  28,  1918,  should  not  have  been  entered.  Nor  do  I 
think  was  the  question  of  the  liability  of  the  petitioning  creditors  for 
the  expenses  of  the  receivership  presented  in  such  manner  as  author- 
ized the  court  to  adjudicate  their  liability  for  the  same.  This  question, 
it  seems  to  me,  is  open  to  litigation  between  the  psu'ties  upon  proper 
proceedings. 

The  petitioning  creditors  came  in  and  litigated  the  receiver's  ac- 
counts, and  to  that  end  and  no  further  are  they  bound  by  the  proceed- 
ings had  thereon,  and  therefore  the  petition  to  open  up  the  decree  of 
February  28,  1918,  will  be  granted,  but  the  petition  for  a  rehearing  on 
the  exceptions  will  be  denied. 

An  order  to  this  effect,  and  modifying  the  decree  of  February  28, 
1918,  in  the  respects  pointed  out  above,  will  be  entered. 
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Bx  parte  PLATT. 
(District  Ooort,  B.  D.  New  York.    September  28,  1918.) 

1.  Armt  aj«d    Navy  «s920 — Sixectitk  Dbaft  Law — Decibionb   of  IjOoai. 

BOAKD — RKvncw. 

The  determination  of  a  local  draft  board  In  a  case  where  It  has  au- 
thority to  act  is  final,  nnless  appealed  to  the  district  board  or  the  Presi- 
dent 

2.  Oebtjoraki  «=>24 — Habeas  Cobpcs  «s»66 — Cebtiobahi  Incident  to  Warr. 

The  writ  of  certiorari  may  be  used  to  bring  up  the  record,  where  basis 
for  a  writ  of  habeas  corpus  is  shown;  but  the  law  courts  have  no 
power  to  Issue  such  writ  to  an  executive  or  administrative  board,  for  the 
sole  purpose  of  reviewing  the  correctness  of  its  decision. 

S.  H4i»»ta  CoBFUs  9=3l6 — Sbu:ctivb  Draft  Law — Bxview  or  Dkcision  -  of 

LOCAI.    BOABO. 

The  action  of  a  local  draft  board  to  holding  a  person  subject  to  serv- 
ice after  a  hearing  on  evidence  is  not  reviewable  on  habeas  corpus,  unless 
it  is  shown  that  the  hearing-  was  unfair,  or  that  there  was  no  evi- 
dence to  support  the*  finding. 

Petition  of  Morris  Piatt  for  writ  of  habeas  corpus  and  of  cer- 
tiorari.   Writs  denied. 

Edwin  T.  Taliaferro,  of  New  York  City,  for  petitioner. 
Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  N.  Y.,  opposed. 

CHATFIELD,  District  Judge.  The  petitioner  seeks  a  writ  of  ha- 
beas corpus  and  a  writ  of  certiorari,  alleging  that  he  is  an  alien,  bom 
in  Russia,  who  has  never  taken  out  first  papers;  that  he  applied  to 
his  local  board  in  August,  1917,  claiming  exemption  from  military 
service  on  those  grounds ;  that  he  later  filra  his  questionnaire,  and  re- 
ceived, on  or  about  August  16,  1917,  a  notice  to  tiie  eifect  that  he  was 
discharged  from  immediate  liability  for  military  service;  that  shortly 
before  July  13,  1918,  he  received  a  further  notice  to  report  before  the 
bcal  board,  and  on  that  day  was  certified  for  induction  into  the  army ; 
that  on  July  25,  1918,  he  was  sent  to  Camp  Upton,  where  he  is  now, 
and  therefore  alleges  that  he  is  in  custody  without  authority  of  law. 

According  to  the  petition,  the  petitioner  on  June  21,  1918,  asked 
his  local  board  to  reopen  and  reconsider  his  classification.  He  filed  in 
support  of  this  petition  affidavits,  one  of  which  was  verified  July  24, 
1918,  evidently  subsequent  to  notice  to  report  for  induction,  and  also 
affidavits  verified  June  21,  1918,  which  were  offered  to  substantiate  his 
claim  of  alienage.  He  did  not  appeal  to  the  district  board  from  the 
order  of  August  16,  1917,  which  he  considered  to  be  in  his  favor,  nor 
does  he  appear  to  have  appealed  from  the  reclassification,  which  was 
followed  by  order  of  induction. 

Two  points  are  inade  in  his  behalf:  First,  that  the  local  board 
could  have  had  no  evidence  before  it  on  which  to  base  an  assumption 
tbat  the  applicant  was  not  a  nondeclarant  alien;  and,  second,  that 
the  decision  of  the  local  board  did  not  make  the  matter  res  judicata, 
Md  that  for  this  reason  failure  to  take  an  appeal  should  not  be  held 
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binding  as  evidence  that  the  petitioner  acquiesced  in  the  decision  of 
the  local  board. 

[1]  There  seems  to  be  no  merit  to  this  second  contention.  The 
Selective  Draft  Law  Cases,  245  U.  S.  366,  38  Sup.  Ct.  159,  L.  R-  A. 
1918C,  361,  Ann.  Cas.  1918B,  856,  establish  the  proposition  that  the 
local  board  has  the  power  to  exercise  certain  judicial  functions,  even 
though  it  is  not  a  court,  and  subject  to  the  Judiciary  I^aw  as  a  whole. 
The  construction  of  the  E>raft  Law  (Act  May  18,  1917,  c.  15,  40  Stat. 
76),  as  indicating  the  intention  of  Congress,  malces  it  certain,  in  the 
opinion  of  this  court,  that  the  determination  of  the  local  board  is  final, 
except  by  appeal  to  the  district  board  or  the  President,  in  any  case 
where  the  local  board  hasf  authority  to  act.  Such  determination  in- 
volves an  exercise  of  judgment  based  upon  such  evidence  as  is  before 
the  board.  It  is  like  the  determination  of  an  executive  officer  or  of 
a  board  of  inquiry,  in  an  immigration  hearing,  and,  when  made  final 
by  Congress,  is  not  the  subject  of  appeal  to  the  courts. 

The  question  is  therefore  limited  to  the  familiar  proposition,  based 
upon  the  decision  in  Angelus  v.  Sullivan,  246  Fed.  54,  156  C.  C.  A. 
280,  that  the  courts  have  jurisdiction  over  any  official  presuming  to 
act  under  a  statute,  to  the  extent  of  rpstrictrng  him  to  his  powers 
given  by  that  statute,  and  to  prevent,  by  writ  of  habeas  corpus,  wrong- 
ful detention  where  the  authority  of  that  statute  has  been  exceeded. 
Gegiow  v.  Uhl,  239  U.  S.  3,  36  Sup.  Ct.  2,  60  L.  Ed.  114;  United 
States  V.  Ju  Toy,  198  U.  S.  253,  25  Sup.  Ct.  644,  49  L.  Ed.  1040. 

[2]  The  writ  of  certiorari  may  be  used  to  bring  up  the  record,  where 
basis  for  a  writ  of  habeas  corpus  is  shown ;  hut  the  law  courts  have 
no  power  to  issue  a  writ  of  certiorari  to  an  executive  or  administrative 
board,  for  the  sole  purpose  of  reviewing  the  correctness  of  the  board's 
decision. 

[3]  This  application,  therefore,  comes  back  to  the  proposition  that 
sufficient  ground  is  shown  for  the  issuance  of  a  writ  of  habeas  cor- 
pus. The  petition  shows  that  there  was  a  hearing  upon  notice  to  the 
petitioner.  There  was  evidently  a  reclassification.  This  was  a  deter- 
mination upon  the  evidence,  including  the  petitioner's  own  statement 
before  the  local  board.  The  local  board,  in  the  first  place,  indicated 
that  it  had  deferred  classification.  The  various  reasons  other  than 
alienage,  which  might  have  entered  into  the  situation,  would  have  suf- 
ficiently explained  this  delay.  But  the  determination  that  the  peti- 
tioner was  liable  to  induction  was  based  upon  a  hearing  on  evidence, 
and  the  petition  does  not  show  that  the  local  board  disregarded  all  the 
evidence  before  it,  that  it  held  an  unfair  hearing,  or  that  it  acted  upon 
anything  except  its  conclusion  upon  the  testimony  and  the  witness^ 
before  it. 

Under  these  circumstances,  this  court  sees  no  reason  to  interfere 
with  its  determination,  and  the  application  for  a  writ  will  be  denied 
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THE  QDBVILLT. 
(District  Cionrt,  B.  V.  Mew  York.    September  28,  1918.) 

COIXISZON    ®=3    81 — MoVUrO   and    ANOBOBKD    VESSBla — EnTI^RINQ  ANCHOBAaE 

Ubouno  IK  Fog. 

A  tmrk  turning  into  the  anchorage  groundB  on  the  Staten  Island  side 
of  the  Narrows  in  a  dense  fog,  without  giving  more  frequent  fog  signals 
to  give  warning  of  the  movement,  held  solely  in  fault  for  collision  with 
an  anchored  vessel  sounding  signals  at  regular  intervals. 

In  admiralty.  Suit  for  .collision  by  the  Norton-Crossing  Company 
against  the  French  bark  Queviliy.    Decree  for  libelant 

Robert  Strange,  of  New  York  City,  for  libelant. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (Robert  S.  Erskine 
and  L.  De  Grove  Potter,  both  of  New  York  City,  of  counsel),  for 
claimant. 

CHATFIELD,  District  Judge.  At  about  9  a.  m.  on  the  morning 
of  February  18,  1916,  the  Queviliy  was  proceeding  up  through  the 
Narrows,  when  it  became  evident  that  the  fog  made  it  unsafe  for  her 
to  proceed  further,  and  she  sought  an  anchorage.  She  had  been 
sounding  a  fog  horn  and  heard  fog  bells  from  vessels  at  anchor  on 
the  Staten  Island  side.  From  these  the  Sandy  Hook  pilot  endeavored 
to  locate  an  open  space  into  which  he  might  proceed  within  the  an- 
chorage hnes  along  the  Staten  Island  shore.  The  testimony  shows 
that  he  passed  a  steamer  whose  bell  w£is  plainly  heard,  and  that  he 
heard  no  bells  above  this  steamer,  from  which  he  inferred  that  he  could 
safely  turn  in  at  that  point.  The  tide  was  running  flood,  and  he  star- 
boarded his  helm  to  pass  under  the  stem  of  this  steamer.  He  then 
ported  his  helm  to  turn  against  the  tide,  when  the  Urann  was  sighted 
practically  dead  ahead.  He  starboarded  sharply  again,  and  succeed- 
el  in  almost  clearing  the  Uranri,  but  caught  the  jib  boom  with  some 
portion  of  the  mizzen  rigging  of  the  Queviliy.  At  just  this  time  a 
tug  was  coming  out  from  the  Staten  Island  shore  in  search  of  the 
Urann,  being  guided  by  the  sound  of  the  Urann's  fog  bell,  and  the 
captain  of  the  tug  called  to  the  Queviliy  to  go  astern,  and  to  drop 
anchor  in  order  to  avoid  running  into  the  Indra,  which  was  lying 
directly  in  the. path  of  the  Queviliy  and  inshore  of  the  Urann.  Just 
at  this  moment  the  pilot  of  the  Queviliy  brought  his  ship  to  anchor, 
.  and  she  was  stopped  so  near  the  Indra  that,  as  she  swung  to  the  tide, 
her  stem  carried  away  the  bobstay  of  the  Indra.  The  Queviliy  had  pre- 
viously stopped  her  engines,  but  started  ahead  again  just  as  she  made 
the  turn  into  the  anchorage  grounds.  She  was  moving,  according  to 
the  testimony  of  the  witnesses,  at  about  a  two-knot  speed,  but  was 
evidently  drifting  sideways  with  the  flood  tide  more  rapidly  than  the 
pilot  estimated.  He  testified  that  he  heard  no  bell  from  the  Urann 
or  any  other  boat  further  up  the  harbor. 

The  testimony  of  witnesses  whose  statements  are  entirely  depend- 
able, and  are  in  no  way  contradicted,  shows  that  the  bell  of  the  Urann 
was  ringing  at  frequent  intervals,  and  that  other  boats  in  the  imnie- 
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diate  vicinity  and  further  up  the  harbor  were  also  ringing  bells,  andj 
it  is  apparent  that  the  Sandy  Hook  pilot's  recollection  of  whether 
he  heard  bells,  and  at  what  distance,  must  be  at  fault.  It  would  ap- 
pear that  the  side  drift  of  the  Quevilly,  when  making  the  turn  into  the 
anchorage  ground,  brought  him  too  close  to  the  Urann,  and  that  hel 
had  probably  paid  no  attention  to  the  Urann's  bell,  on  the  asstunption 
that  it  was  not  within  dangerous  proximity. 

There  is  testimony  that  none  of  the  persons  on  the  Urann,  or  on 
the  tugs  alongside,  heard  the  ^histles  of  the  Quevilly,  and  this  bears 
out  the  theory  that,  when  the  Quevilly  began  to  turn  in,  she  was  not 
close  enough  to  the  Urann  to  attract  attention,  so  as  to  indicate  that 
she  was  coming  out  of  the  channel. 

There  is  also  evidence  that  the  Urann  was  observed  by  one  of  the 
inspectors  of  the  anchorage  at  a  point  just  outside  of  the  anchorage 
boundaries ;  but  this  does  not  enter  into  the  case,  for  the  Sandy  Hook 
pilot  was  navigating  by  sound,  and  if  the  Urann  was,  at  some  condi- 
tions of  the  tide,  swinging  outside  of  the  anchorage  line,  it  did  not 
enter  into  the  causes  of  this  collision.  The  Quevilly  had  already 
turned  inside  of  another  boat,  and  was  straightenii^  up  to  come  to 
anchor  before  reaching  the  Urann. 

The  burden  was  upon  the  pilot  of  the  Quevilly  (when  leaving  the 
channel  and  running  into  the  anchorage  ground,, where  he  knew  that 
vessels  were  likely  to  be  met)  to  estimate  correctly  the  various  mat- 
ters which  had  to  be  taken  into  account.  The  burden  was  therefore 
upon  him,  either  to  avoid  running  into  any  boat  which  might  be  en- 
countered, or  to  indicate  by  more  frequent  fog  signals  the  movements 
of  the  Quevilly.  If  he  had  done  this,  the  attention  of  the  mate  ring- 
ing the  bell  of  the  Urann,  and  the  attention  of  the  other  boats  in  the 
vicinity,  might  have  been  attracted  in  such  a  way  that  they  Would 
increase  the  frequency  of  their  own  fog  signals,  and  the  Quevilly 
might  thus  have  avoided  the  danger  in  time ;  but  there  is  nothing  in 
the  case  to  indicate  that  the  Urann  was  negligent,  when  lying  either 
on  or  very  close  to  the  anchorage  ground,  and  when  sounding  its 
bell  at  regular  intervals,  in  not  anticipating  that  a  boat  would  come  in 
from  the  channel  and  run  her  down,  without  sounding  its  own  ap- 
proach by  more  frequent  signals  than  the  regular  fog  horn  at  stated 
intervals. 

The  libelant  may  have  a  decree. 
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8IDBBOTHAM  et  al.  ▼,  TOUTED   STATES. 

((arcnlt  Court  of  Appeals,  Ninth  Circait    September  10, 1918.    Bebearlng 
Denied  Oct  14,  1918.) 

No.  8098. 

1.  IWDICTMIENT    AWD    IWTOBItATIOS     «=>129(1) — ^FHAUDTJLENT    TJSB    OF    MaHS— 

Joinder  of  Ghab(»s. 

A  charge,  under  Penal  Code,  S  215  (Comp.  St.  1916,  t  10385),  for  using 
the  mallfl  for  a  scheme  to  defraud,  and  a  charge,  under  section  37  (sec- 
tion 10201),  for  a  conspiracy  to  commit  such  offense,  may  be  Joined,  un- 
der Hev.  St  {  1024  (Comp.  St  1916,  §  1690),  relating  to  several  chargea 
for  same  transaction  or  for  two  or  more  transactions  connected  together. 

2.  Cbimikai,  Ijlw  «5>1149 — Dibobetion  of  Tbiai.  Goubt—Euiction— Review. 

The  disposition  of  an  objection  that  defendants  were  or  had  been  emr 
barrassed  in  their  def«nFes  by  a  denial  of  their  motion  to  require  prose- 
cution to  elect  would  be  within  the  discretion  of  the  trial  court,  and  re- 
viewable only  If  that  discretion  was  abused. 

5.  CanoKAi.   LiAW    «=>  1167(2) — ^Rkfusai.   to   Rxquibb   Elbctioit— Habulbss 

Ebbob. 

In  prosecution,  under  Penal  Code,  J  215  (Comp.  St  1916,  i  1(685),  for 
using  malls  to  defraud,  and  for  a  conspiracy  to  commit  such  offense,  re- 
fusal to  require  prosecution  to  elect  was  not  prejudicial,  where  defend- 
ant was  convicted  only  of  the  first  otFense  and  sentenced  for  ^  months 
and  to  pay  costs,  where  the  statute  authorized  a  fine  of  not  more  than 
$1,000,  or  an  Imprisonment  of  not  more  than  live  years,  or  both. 
4.  Post  Officb  ®=>49 — Schimb— Evidence. 

In  a  prosecution  upon  counts  under  Penal  Code,  {  215  (Comp.  St 
1916,  f  10386),  for  using  the  mails  for  a  scheme  to  defraud,  evidence  held 
to  show  that  an  envelope,  circular,  and  application  for -stock  in  a  corpora- 
tion were  placed  In  the  post  office  under  the  direction  and  with  the  knowl- 
edge of  the  defendants. 

6.  CBimSAI.  LiAW   4=3787(1) — ^iNSTBUOnORB— RBraBERCS  OB  Failube   to   TE8- 

TDT. 

In  a  prosecution  under  Penal  Code,  §  215  (Comp.  St  1916,  g  10385),  for 
using  malls  to  defraud.  Instructions  defining  intent,  and  stating  that  no 
one  had  denied  a  witness'  testimony,  were  not  objectionable  as  referring 
to  fact  that  defendants  did  not  take  stand  and  testify  in  their  own  be- 
ball 
6.  Cbuunai.  Law  4=91172(1) — Coicmeiit  on  Dkfendant's  Failttbe  to  Testi- 
fy— Pbejxtdicb— Evidence. 

In  a  prosecution  under  Penal  Code,  i  215  (Comp.  St.  1916,  |  10385), 
for  using  the  mails  to  defraud,  where  court  is  alleged  to  have  commented 
on  defendant's  failure  to  testify,  evidence  held  to  show  that  the  verdict 
was  based  upon  the  direct  and  positive  testimony  of  witnesses  and  docu- 
ments and  the  legitimate  inferences,  and  not  from  any  prejudice  because 
defendants  did  not  testify  in  their  own  behalf. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Montana;  Geo.  M.  Bourquin,  Judge. 

R.  R.  Sidebotham  and  J.  G.  G.  Wilmot  were  convicted  of  using  the 
post  office  for  a  scheme  to  defraud  and  they  bring  error.    Affirmed. 

Wellington  D.  Rankin,  of  Helena,  Mont.,  for  plaintiffs  in  error. 

B.  K.  Wheeler,  U.  S.  Atty.,  James  H.  Baldwin,  Asst.  U.  S.  Atty., 
both  of  Butte,  Mont,  and  Homer  G.  Murphy,  Asst.  U.  S.  Atty.,  of 
Helena,  Mont. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

•  iiFUi  other  CMw  ■••  nuM  toplo  ft  KBT-NUMBSR  In  all  Kar-NolBlMrad  Olgeeta  ft  IndazM 
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MORROW,  Circuit  Judge.  The  indictment  in  the  court  below  con- 
tained 11  counts.  Ten  counts,  numbered  1  to  10,  inclusive,  charged 
the  plaintiffs  in  error  and  13  other  defendants  with  the  offense  of  de- 
vising a  scheme  and  artifice  to  defraud  certain  persons  by  ialse  and 
fraudulent  representations  and  pretenses  in  the  sale  of  certain  shares 
of  stock  of  the  Northwestern  Trustee  Company,  a  corporation  organiz- 
ed under  the  laws  of  the  state  of  Montana;  that  having  devised  the 
scheme  and  artifice  to  defraud,  and  for  the  purpose  of  carrying  the 
scheme  and  artifice  into  execution,  the  defendants  deposited  in  a  post 
office  of  the  United  States  certain  letters  concerning  the  stock  of  the 
Northwestern  Trustee  Company,  the  letters  being  addressed  to  the  per- 
sons intended  to  be  defrauded  by  the  scheme  and  artifice,  in  violation 
of  section  215  of  the  Penal  Code  of  the  United  States.  Act  March  4, 
1909,  c.  321,  35  Stat.  1130  (Comp.  St.  1916,  §  10385).  The  eleventh 
.  count  charged  the  defendants  with  the  offense  of  having  conspired  to- 
gether in  violation  of  section  37  of  the  Penal  Code  (Comp.  St.  1916,  § 
10201)  to  commit  the  offenses  described  in  the  other  counts. 

[  1  ]  It  is  assigned  as  error  that  the  court  erred  in  denying  the  mo- 
tion of  the  plaintiffs  in  error  requiring  the  United  States  attorney  to 
elect  between  the  eleventh  count  and  the  other  counts  of  the  indictment 
on  the  ground  of  duplicity.  The  trial  of  the  case  was  commenced  on 
January  10,  1917,  and  the  verdict  of  the  jury  was  rendered  on  Jan- 
uary 27,  1917.  This  motion  was  made  on  January  24,  1917,  and  after 
the  case  had  been  on  trial  on  all  the  counts  for  two  weeks.  On  the 
same  day  the  court  directed  the  jury  to  return  a  verdict  for  the  de- 
fendants on  counts  numbered  1,  2,  3,  and  4,  and  later  the  court  in- 
structed the  jury  to  acquit  the  defendants  on  counts  numbered  5  and 

6.  The  case  was  finally  submitted  to  the  jury  on  counts  numbered  6, 

7,  8,  9,  and  11.  No  objection  had  been  interposed  on  behalf  of  the 
defendants  to  the  introduction  of  testimony  in  support  of  all  the  counts 
of  the  indictment,  and  no  objection  was  made  at  the  beginning  of  the 
trial,  or  at  any  time,  that  the  defendants  would  be  or"  were  embarrassed 
in  their  defense  by  this  procedure.  The  objection  now  interposed  is 
tbat  the  indictment  is  duplicitous,  not  that  the  plaintiffs  in  error  were 
embarrassed  in  their  defense. 

The  scheme  and  device  to  defraud  as  chkrged  in  the  indictment,  and 
the  conspiracy  to  commit  that  offense,  grew  out  of  the  same  transac- 
tion, and  were  so  connected  together  that  the  evidence  to  sustain  one 
charge  was  evidence  in  support  of  the  other  charges,  except  to  estab- 
lish the  conspiracy  count,  it  was  necessary  to  prove  the  conspiracy. 
Such  charges  may  be  joined  under  the  provisions  of  section  No.  1024 
of  the  Revised  Statute  (Comp.  St.  1916,  §  1690),  which  provides : 

"When  there  are  several  charges  against  any  person  for  the  same  act  or 
transaction,  or  for  two  or  more  acts  or  tranaactionB  connected  together,  or 
for  two  or'  more  acts  or  transactions  of  the  same  class  of  crimes  or  offenses, 
which  may  be  properly  Joined,  Instead  of  having  several  indictments,  the 
whole  may  be  Joined  In  one  Indictment  In  separate  counts ;  and  If  two  or 
more  Indictments  are  found  In  such  cases,  the  oourt  may  order  them  to  be 
consolidated." 

The  case  of  Pointer  v.  United  States,  151  U.  S.  396,  14  Sup.  Ct.  410, 
38  If.  Ed.  208,  is  cited  by  the  plaintiffs  in  error  in  support  of  their  ob- 
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jection  that  the  conspiracy  charged  cannot  be  joined  m  the  same  indict- 
ment  with  the  charge  to  coounit  the  offense  which  is  the  object  of  the 
conspiracy.  The  Supreme  G)urt  did  not  so  hold.  In  that  case  the 
indictment  contained  four  counts : 

"In  the  first  count  it  was  charged  that  the  defendant,  on  the  25th  of  De- 
cember, 1891,  at  the  Choctaw  Nation,  In  the  Indian  country,  within  the  above 
district,  did,  with  an  ax,  feloniously,  willfully,  and  of  his  malice  aforethought, 
'strike,  cnt,  penetrate,  and  wound'  upon  the  head  one  Samuel  E.  Vandiveer, 
a  white  man,  and  not  an  Indian,  inflicting  thereby  a  mortal  'wound,  *  •  • 
the  sacpe  offense,  and  differed  from  the  first  only  In  using  the  words  'beat, 
bruise,'  In  place  of  'cut,  penetrate.'  In  the  third  count  the  defendant  was 
charged.  In  the  words  of  the  first  count,  with  having,  In  the  same  manner, 
on  the  25th  of  December,  1891,  feloniously,  willfully,  and  bf  hlft  "malice  afore- 
thought, at  the  Choctaw  Nation,  In  the  Indian  country,  within  the  same  dis- 
trict, killed  and  murdered  one  William  D.  Holding,  a  white  man,  and  not  an 
Indian.  The  fourth  count  dlfifered  from  the  third  only  as  the  second  count 
differed  from  the  first" 

[2,  3]  The  defendant  moved  to  quash  the  indictment  upon  various 
grounds,  one  of  which  was  that  it  charged  two  distinct  felonies.  The 
motion  was  overruled.  Before  the  case  was  opened  to  the  jury  for  the 
government,  the  defendant  moved  that  the  district  attorney  be  requir- 
ed to  elect  on  which  count  of  the  indictment  he  would  claim  a  convic- 
tion. That  motion  having  been  overruled,  he  was  required  to  go  to 
trial  upon  all  of  the  counts.  Upon  the  conclusion  of  the  evidence,  the 
defendant  renewed  the  motion  that  the  government  be  required  to  elect 
up«Mi  which  count  of  the  indictment  it  would  prosecute  him.  This  mo- 
tion was  overruled.  The  jury  found  the  defendant  guilty  upon  the 
first  and  third  count  of  the  indictment.  Upon  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  the  judgment  of  the  trial  court 
was  affirmed.  In  the  opinion  of  the  court,  after  referring  to  the  rule 
established  by  authorities : 

"That  the  court  in  Its  discretion  may  compel  an  election,  when  It  appears 
from  the  indictment  or  from  the  evidence  that  the  prisoner  may  be  embar- 
rassed in  his  defense  if  that  coarse  be  not  pursued" 

— the  court  says : 

"It  is  therefore  dear  that  the  accused  was  not  confounded  in  his  defense 
by  the  union  of  the  two  offenses  of  murder  in  the  same  indictment,  and  that 
his  substantial  rights  were  not  prejudiced  by  the  refusal  of  the  court  to  com- 
pel the  district  attorney  to  elect  upon  wUch  of  the  two  charges  be  would 
proceed." 

The  plaintiffs  in  error  in  the  present  case  did  not  raise  the  objec- 
ticoi  that  they  were  or  had  been  embarrassed  in  their  defense,  and,  had 
that  objection  been  made,  the  disposition  of  the  objection  would  have 
been  in  the  discretion  of  the  court  and  reviewable  only  if  that  discre- 
tion had  been  abused ;  and  as  it  does  not  appear  that  the  court  abused 
its  discretion  in  denying  the  motion,  there  is  nothing  for  us  to  review ; 
but,  further  than  that,  it  does  not  appear  that  the  plaintiffs  in  error 
were  in  any  way  prejudiced  by  the  procedure.  The  jury  acquitted  the 
plaintiffs  in  error  upon  the  conspiracy  charge,  and  found  them  guilty 
only  on  the  sixth  count,  charging  them  with  the  scheme  to  defraud,  and 
depositing  a  letter  in  the  post  office  to  carry  out  the  scheme.  The  judg- 
ment of  the  cpurt  was  that  the  plaintiffs  in  error  should  each  be  im- 
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prisoned  for  the  period  of  13  months  and  pay  the  costs,  amounting  to 
$4,120.  The  punishment  prescribed  for  the  commission  of  the  offense 
set  forth  in  the  sixth  count  is  by  a  fine  not  more  than  $1,000,  or  im- 
prisonment not  more  than  5  years,  or  both.  The  objection  cannot  be 
sustained. 

[4]  It  is  next  assigned  as  error  that  the  evidence  was  insufficient 
to  support  a  conviction  under  the  sixth  count,  and  that  the  motion  for 
a  directed  verdict  in  favor  of  the  plaintiffs  in  error  should  have  been 
sustained.  The  sixth  count  charged  that  the  defendants,  to  ca^ry  out 
their  scheme  to  defraud,  placed  and  deposited  in  a  certain  post  office  in 
the  United  States,  to  be  sent  and  delivered  by  the  post  office  establish- 
ment of  the  United  States,  a  certain  envelope,  upon  which  die  postage 
was  fully  prepaid ;  that  the  envelope  was  addressed  to  the  person  there- 
in named  and  contained  a  circular  letter  and  blank  application  for 
stock.  The  text  of  the  letter  and  blank  application  are  set  out,  and  it 
is  charged  that  the  letter  was  signed,  "Sidebotham  &  Wilmot,  Sole  Fis- 
cal Agents,  by  J.  Hosking,"  that  the  letter  related  to  the  stock  of  the 
Northwestern  Trustee  Company,  and  that  the  letter  and  blank  applica- 
tion were  a  part  of  the  scheme  to  defraud. 

The  pljuntiffs  in  error  contend  that  the  evidence  does  not  show  that 
Sidebotham  and  Wihnot  actually  deposited  in  the  mdls  the  circular 
letter  and  blank  application  referred  to,  or  that  the  same  was  deposited 
by  their  agent  under  their  direction,  with  their  knowledge.  The  envel- 
ope, circular  letter,  and  blank  application  were  introduced  in  evidence, 
and  marked,  respectively.  Exhibits  97,  98,  and  99.  Jessie  Hosking  tes- 
tified that  she  was  a  stenographer;  that  she  wfls  employed  by  Side- 
botham and  Wilmot  in  the  capacity  of  stenographer  and  bookkeeper; 
that  while  she  was  in  the  employ  of  Sidebotham  &  Wilmot  in  the  office 
of  the  Northwestern  Trustee  Cfompany,  she, had  occasion  to  send  out 
or  assist  in  sending  out  circular  letters,  and  when  circular  letters  were 
sent  out  they  were  mailed  to  the  stockholders  and  subscribers ;  that 
she  identified  her  signature  at  the  bottom  of  the  letter  Exhibit  98  and 
that  she  had  seen  circulars  or  letters  similar  to  that  in  the  office  signed 
"Sidebotham  &  Wilmot,  by  J.  Hosking"  which  were  mailed  out  to 
stockholders  and  subscribers ;  that  she  was  J.  Hosking ;  that  Exhibit 
97  was  the  Northwestern  Trustee  Company's  envelope.  She  rec- 
ognized No.  99  (blank  application  for  stock).  She  had  seen  that  in  the 
office  of  the  Northwestern  Trustee  Company ;  that  it  accompanied  the 
letter  she  had  identified  as  No.  98,  and  was  sent  out  through  the  United 
States  mails  with  it  She  didn't  know  whether  it  was  gotten  out  by  the 
Northwestern  Trustee  Company  or  by  Sidebotham  and  Wilmot  It 
was  sent  out  by  Sidebotham  and  Wilmot  She  was  asked,  "Who  was 
it  that  actually  sent  Exhibits  No.  98'and  99— mailed  them?"  She  an- 
swered, "Sidebotham  and  Wilmot"  She  was  asked,  "Did  you.do  it  for 
them  ?"  and  she  answered,  "Yes,  I  did  it ;  it  was  my  instructions  to  send 
it  out  for  them."  She  was  asked  how  they  were  sent  out,  and  she  said, 
"Through  the  mail."  She  was  asked  how  they  were  mailed  out,  and  she 
answered,  "As  far  as  I  can  remember,  they  were  drc^>ped  in  the  United 
States  post  office."  This  testimony  and  the  legitimate  inferences  to  be 
drawn  therefrom  as  to  acts  of  an  authorized  agent  are,  we  think,  suf&> 
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dent  to  establish  the  fact  that  the  envelope,  circular,  and  application  for 
stock  were  placed  in  the  post  office  under  the  direction  of  the  plaintiffs 
in  error  and  with  their  Imowledge, 

[5,  8]  The  objection  that  the  court,  in  its  instructions  to  the  jury, 
referred  to  the  fact  that  the  defendants  did  not  take  the  stand  and  tes- 
tify in  their  own  behalf,  has  no  other  basis  than  the  court's  definition 
of  the  "element  of  intent"  in  its  instructions  to  the  jury.  The  court 
instructed  the  jury  upcm  this  question  as  follows : 

"WBat  Is  Intent?  Intent  Is  the  quality  of  mind  Trtth  which  an  act  Is  done. 
It  Is  the  mental  process,  the  design,  the  aim,  the  purpose  or  object  of  the 
act  How  Is  this  Intent  arrived  at?  Being  a  mental  process,  yon  cannot  pene- 
trate to  the  mind  of  a  faian,  if  he  will  not  tell  yon,  unless  yon  can  Infer  from 
his  conduct ;  so  that  the  law  Is:  A  man's  Intent  Is  manifested  and  shown  by 
all  the  drcnmrtances  connected  with  the  offense." 

The  court  also  instructed  the  jury  as  follows: 

"In  September,  1914,  ^Vlgglns  testified  that  Wllmot  stopped  Um  on  the 
road,  and  sold  him  10  shares  at  $30,  and  told  him  the  company  had  been 
paying  dividends  the  past  year  at  the  rate  of  8'  per  cent,  and  he  would  guai^ 
antee  that  this  year,  when  Wiggins  did  buy,  that  it  would  be  30  per  cent  or 
better.  No  one  has  denied  Wiggins'  testimony,  and  there  it  stands  for  your 
consideration." 

The  instruction  did  not  in  any  ordinary  or  l^;al  sense  call  the  at- 
tention of  the  jury  to  &e  fact  that  the  plaintiffs  in  error  did  not  testi- 
fy in  their  own  behalf,  and  we  do  not  think  the  jury  so  understood  it 
None  of  the  defendants  testified  in  their  own  behalf. 

The  indictment  charged  15  defendants  with  the  offenses  described 
in  the  indictment.  The  indictment  contained  1 1  counts.  The  case  was 
submitted  to  the  jufy  against  7  defendants  on  5  counts  in  the  indict- 
ment. Had  the  court's  instructions  referred  to  been  understood  as 
calling  the  attention  of  the  jury  to  the  fact  that  the  defendants  did  not 
testify  in  their  own  behalf,  and  had  the  instructions,  as  thus  under- 
stood, prejudiced  their  defense  in  this  respect,  no  such  discriminating 
verdict,  upon  the  evidence  before  the  jury,  would  have  been  rendered 
against  the  plaintiffs  in  error,  While  acquitting  the  other  5.  In  other 
words,  the  eAridence  in  the  case  clearly  indicates  that  the  verdict  was 
based  upon  the  direct  and  positive  testimony  of  witnesses  and  docu- 
ments and  the  legitimate  inferences  to  be  drawn  therefrom,  and  not 
from  any  prejudice  because  the  plaintiffs  in  error  did  not  testify  in 
their  own  behalf. 

Finding  no  error  in  the  record,  the  judgment  of  the  District  Court  is 
affirmed. 
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TOTO  KISEN  KAISHA  v.  HARTMAN. 

(Olrcnlt  Court  of  Appeals,  Ninth  arcult    October  7,  191&) 

No.  3136. 

1.  Appeal  akd  Ebrob  «=>784 — Federal  Coubts — Dismibsal  Because  of  Bb- 

BOB  IN  Method  of  Review. 

By  the  express  terms  of  Act  Sept.  6,  1916,  (  4  (Comp.  St  1&X6,  i  1649a), 
a  federal  appellate'  court  having  Jurisdiction  to  review  a  cause  may  not 
dismiss  a  writ  of  error  solely  because  an  appeal  should  have  been  taken, 
tnit  must  disregard  the  error.- 

2.  MASTsa  AND  Servant  «=»316(1) — Maoteb's  liiABrurr  roB  Injuby  to  Seb'v- 

ANT — Independent  Contbaotob. 

Where  a  steamship,  lying  in  a  harbor  and  being  unable  to  reach  the 
docks,  employed  and  paid  a  firm  to  carry  passengers  and  others  to  and 
from  the  shore  In  launches,  such  firm  was  not  an  independent  contractor 
as  to  one  injured  In  a  launch,  but  its  employes  were  pro  hac  vice  em- 
ployes of  the  ship. 
8.  Mabteb  and  Servant  ®=389(1) — Masteb'b  Liabuxtt  fob  Injury  to  Sebv- 
ANT — Safe  PLAcac  to  Work. 

The  rule  respecting  a  safe  place  to  woilt  and  approaches  to  it  does  not 
apply  to  the  case  of  a  seaman  in  returning  to  his  ship  from  the  shore, 
where  be  had  been  on  his  own  business,  not  connected  with  his  employ- 
ment. 
4.  Master  and  Servant  «=»120— Pebsonal  Injuries — ^Liabilitt  of  Ship. 

Injury  to  a  seaman  by  falling,  while  attempting  to  step  from  a  launch 
to  the  gangplank  of  the  ship  in  rough  weather  and  carrying  packages  in 
bis  arms,  held  not  due  to  negligence  of  the  ship. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  IHstrict  of  California  ;^Wm.  C.  Van  Fleet, 
Judge. 

Action  at  law  by  A.  L.  Hartman  against  the  Toyo  Kisen  Kaisha. 
Judgment  for  plaintiff  (244  Fed.  567),  and  defendant  brings  error. 
Reversed. 

Samuel  Knight  and  F.  E.  Boland,  both  of  San  Francisco,  Cal.,  for 
plaintiff  in  error. 

Edgar  D.  Peixotto,  of  San  Francisco,  Cal.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  defendant  in  error,  who  brought  in 
the  court  below  this  action  against  the  plaintiff  in  error  to  recover 
damages  for  personal  injuries,  was  employed  on  the  steamship  Shinyo 
Maru,  owned  and  operated  by  the  plaintiff  in  error  between  San 
Francisco  and  certain  Oriental  ports,  including  Nagasaki,  Japan.  He 
was  on  the  ship's  articles  at  a  salary  of  $1  a  month,  being  the  barber 
of  the  ship,  and  receiving  the  proceeds  of  the  shop.  On  the  occasion 
in  question  the  ship  was  at  her  accustomed  anchorage  at  Nagasaki,  at 
which  place  ocean-going  vessels  are  not  able  to  go  to  the  dock.  The 
firm  of  Holmes,  Ringer  &  Co.,  of  Nagasaki,  was  employed  by  the 
plaintiff  in  error  for  the  transportation  of  passengers  and  others,  and 
their  baggage,  between  their  ships  and  the  shore,  using  launches  for 
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the  purpose — ^usually  lai:ge  launches,  but  sometimes,  as  in  the  pres- 
ent instance,  small  ones. 

On  this  occasion  the  defendant  in  error,  having  gone  ashore  on  his 
own  business,  when  ready  to  return  to  the  ship,  went  to  the  dock, 
where  he  found  one  of  the  small  launches,  in  which  he  took  passage 
with  the  ship's  physician.  Dr.  Wemple,  and  one  Japanese.  He  had 
with  him  two  bundles,  one  of  which  was  2  feet  long  and  2  inches  wide, 
and  the  other  about  12  by  8  inches.  A  heavy  wind  was  prevailing, 
necessarily  resulting  in  rough  weather — some  of  the  witnesses  saying 
very  rough.  When  the  launch  reached  the  ship,  the  doctor  and  the 
Japanese  went  aboard;  but  when  the  defendant  in  error  undertook, 
with  the  two  bundles  under  his  left  arm,  to  step  from  the  launch  to 
the  gangplank,  he  lost  his  balance  and  fell,  bis  left  leg  being  caught 
in  the  hawse  hole  of  the  launch,  resulting  in  his  injury,  for  which  he 
sued  and  recovered  the  judgment  here  complained  of — the  court  below 
having  awarded  him  $700  for  medical  and  other  expenses  incurred  by 
him,  and  a  like  sum  for  his  suffering  and  loss  of  time,  $1,400  in  all, 
besides  costs. 

Among  the  defenses  interposed  by  the  defendant  were  denials  that 
the  crew  of  the  launch  was  employed  by  the  defendant,  or  was  guilty 
of  any  of  the  negligence  alleged,  but,  oa  the  contrary,  alleging  that  it 
was  employed  by  an  independent  contractor,  and  as  an  affirmative 
defense  set  up  contributory  negligence  by  the  plaintiff,  and  as  a  fur- 
ther and  separate  defense  that  the  rights,  duties,  and  liabilities  of  the 
parties  were  prescribed  and  to  be  measured  by  the  laws  of  the  em- 
pire of  Japan  in  force  at  the  time  of  the  accident,  which  laws  the  an- 
swer set  forth  at  large. 

[  1  ]  A  motion  has  been  made  on  behalf  of  the  defendant  in  error  to 
dismiss  the  writ  of  error,  on  the  ground  that  the  action  was  really 
in  admiralty,  and  the  judgment  reviewable  only  by  appeal.  In  deny- 
ing the  motion,  which  we  do,  we  think  it  sufficient  to  cite  section  4  of 
the  act  of  September  6,  1916  (39  Stat.  726  [Comp.  St.  1916,  §  1649a]), 
which  provides  as  follows: 

•Tliat  no  court  having  power  to  review  a  Jndjiment  or  decree  rendered  or 
passed  by  another  abtdl  dismiss  a  writ  of  error  solely  because  an  appeal 
should  have  been  taken,  or  dismiss  an  appeal  solely  because  a  writ  of  error 
should  have  been  sued  out,  but  when  such  mistake  or  error  occurs  It  shall 
disregard  the  same  and  take  the  action  which  would  be  appropriate  If  the 
proper  appellate  i>rocedure  had  been  followed." 

The  plaintiff  in  error  contends  that  the  firm  of  Holmes,  Ringer  & 
Co.  was  an  independent  contractor,  for  whose  negligence,  if  any,  it 
is  not  responsible;  that,  if  not  such  independent  contractor,  then  its 
employes  were  pro  hac  vice  the  employes  of  the  plaintiff  in  error, 
and  therefore  fellow  servants  of  the  defendant  in  error,  for  whose 
negligence,  if  any,  the  former  is  not  liable;  that  there  was  no  negli- 
gence on  tiie  part  of  the  plaintiff  in  error,  and,  if  so,  that  the  injury 
was  proximately  caused  by  the  negligence  of  the  defendant  in  error; 
that  the  court  below  erred  in  holding  that  the  laws  of  the  empire  of 
Japan  did  not  measure  the  rights  and  liabilities  of  the  parties,  and 
erred  in  refusing  to  apply  the  general  rule  of  the  maritime  law  in  fix- 
ing the  amount  of  recovery  allowed. 
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[2]  We  have  no  difficulty  in  agreeing  with  the  trial  court  that  the 
firm  of  Holmes,  Ringer  &  Co.,  being  under  contract  with  the  steamship 
company  to  furnish  means  of  communication  back  and  forth  between 
the  dock  and  ship,  cannot  be  properly  regarded  as  an  independent 
contractor,  but  that  the  plaintiff  in  error  must  be  taken  to  have  held 
out  to  its  employes,  as  well  as  to  its  passengers  aboard  the  ship,  that 
they  were  to  use  the  means  of  transportation  thus  afforded;  indeed, 
it  was  the  only  means — ^provided  and  paid  for,  as  the  record  shows, 
by  the  plaintiff  in  error.  The  crew  of  the  launch  were  therefore  pro 
hac  vice  employes  of  the  plaintiff  in  error. 

[3]  Assuming  that  there  was  some  evidence  tending  to  show  neg- 
ligence by  them,  and  therefore  sufficient  to  sustain  the  finding  of  the 
court  that  they  were  negligent,  we  are  still  unable  to  sustain  its  con- 
clusion that  the  plaintiff  in  error  was  liable  for  the  injury.  The 
learned  judge  based  his  conclusion  upon  the  well-established  rule  re- 
garding the  duty  of  an  employer  to  furnish  his  employe  with  a  rea- 
sonably safe  place  for  the  performance  of  his  labor,  adding  in  his 
opinion  that  it  "includes  reasonably  safe  means  of  access  to  his  place 
of  employment — ^so  far,  at  least,  as  the  circumstances  require  such 
means  to  be  furnished  by  the  employer/' 

We.  are  of  the  opinion,  however,  that  the  rule  referred  to  has  no 
appUcation  to  the  facts  of  the  present  case ;  for,  as  shown  by  the  evi- 
dence without  dispute,  neither  in  p^ing  from  or  returning  to  the  ship 
was  the  defendant  in  error  traveling  for  any  purpose  connected  with 
the  business  of  his  employer,  but  solely  for  his  own  pleasure  and  pur- 
poses. Ellsworth  V.  Metheney,  104  Fed.  119,  44  C.  C.  A.  484,  51  L. 
R.  A.  389,  presented  a  case  to  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  where  a  coal  miner,  during  the  noon  hour  and  while 
not  engaged  in  work,  went  to. visit  another  miner  in  another  part  of 
the  mine,  and  in  going  along  one  of  the  passageways  was  killed  by 
coming  in  contact  with  a  wire  claimed  to  have  been  improperly  in- 
sulated. The  trial  court  instructed  the  jury,  in  effect,  that  the  de- 
ceased, in  going  and  returning  from  the  visit  during  the  hour  set  apart 
for  ditmer  and  rest,  was  "in  the  Ime  of  duty  within  the  meaning  of 
the  law." 

In  holding  that  view  erroneous,  Judge  Day  (now  a  Justice  of  the 
Supreme  Court),  with  whom  concurred  Judge  Lurton  (later  also  a 
Justice  of  the  Supreme  Court)  and  Judge  Severens,  said : 

"It  Is  to  be  borne  In  mind  In  this  connection  that  Metbeney  was  not  going 

from,  or  coming  to,  his  work.  He  was  not  engaged  in  the  business  of  his 
employer  at  the  time  of  the  Injury,  but  came  to  his  death  during  the  noon 
hour,  while  returning  from  a  visit  undertaken,  upon  his  own  volition,  out- 
side the  part  of  the  mine  in  which  he  was  employed." 

See,  also.  Ocean  Accident,  etc.,  Co.  v.  Industrial  Accident  Com., 
173  Cal.  313,  159  Pac.  1041,  L.  R.  A.  1917B,  336;  Kennedy  v.  Chase, 
119  Cal.  637,  52  Pac.  33,  63  Am.  St.  Rep.  153;  Wright  v.  Rawson,  52 
Iowa,  329,  3  N.  W.  106,  35  Am.  Rep.  275 ;  1  Shear.  &  R.  Neg.  §  190. 

[4]  But,  if  the  law  were  otherwise,  we  are  of  the  opinion,  after  a 
careful  consideration  of  the  question  of  the  alleged  negligende,  that 
but  one  conclusion  can  be  reasonably  reached  upon  the  evidence,  and 
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that  is  that  the  unfortunate  accident  was  not  due  to  any  negligence 
on  the  part  of  any  employe  in  the  operation  of  either  the  launch  or 
ship,  but  to  the  attempt  of  the  defendant  in  error  to  step  from  the 
launch  to  the  gangplank,  in  the  then  condition  of  wind  and  water,  with 
the  bundles  under  one  of  his  arms.  It  would  serve  no  useful  pur- 
pose to  review  the  evidence,  but,  reaching  that  conclusion,  it  is  ob- 
viously our  duty  to  disregard  the  finding  of  the  trial  court  to  the  con- 
trary. It  being  unnecessary  to  consider  any  of  the  other  points  relied 
upon  by  the  plaintiff  in  error,  the  judgment  is  reversed,  and  the  case 
remanded  to  the  court  below  for  a  new  trial. 


UNITED  VBBOB  GOPPBB  C».  ▼.  KUCHAN. 

(Clrcnlt  Court  of  Appeals,  Ninth  Circuit    June  3,  1&1&) 

No.  8069. 

MikSTEB  AXTD  Sbbvant  4=>184 — ^Mabtes's  Loabiutt  fob  Injtkt  to  Skbvant^- 

TJlTSArB    PlACK    TO    WOBK. 

Under  Civ.  Code  Ariz.  1913,  i»r.  4071,  requiring  warning  to  be  glTOi 
before  firing  a  blast  In  a  mine,  and  Const.  Ariz,  art  18,  §  4,  abrogating 
the  fellow  servant  doctrine,  a  mining  company  Is  responsible  for  a  fall- 
are  to  give  such  wamlhg,  whereby  an  employ 6  is  injured. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Distrcit 
of  Arizona;  Wm.  H.  Sawtelle,  Judge. 

Action  by  Nick  Kuchan  against  the  United  Verde  Copper  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

This  is  an  action  for  damages  for  personal  injuries  received  by  the  de- 
fendant in  error  while  employed  by  the  plaintiff  in  error  In  Its  mine  in  Yava- 
pai county,  Ariz.  At  the  time  of  the  Injury  the  defendant  in  error  was  em- 
ployed upon  the  700-foot  level  of  the  company's  mine,  where  another  servant 
of  the  plaintiff  in  error  was  engaged  In  blasting  and  discharging  explosives. 
While  the  defendant  in  error  was  passing,  with  others,  from  one  place  upon 
said  level  to  another  place  on  the  same  level,  where  they  were  to  have  lunch, 
a  large  quantity  of  dynamite  or  other  high  explosive  placed  In  a  hole  by  the 
servant  of  the  plaintiff  in  error  engaged  in  that  work  was  suddenly  exploded 
and  discharged,  without  any  warning  to  the  defendant  in  error  that  such 
explosion  and  discharge  was  to  be  made.  As  a  result  of  the  explosion,  the 
defendant  in  error  was  struck  with  a  quantity  of  rocks  and  stones.'  whereby 
he  sustained  severe  permanent  injuries,  among  others,  the  loss  of  both  of 
his  eyes,' the  total  loss  of  the  hearing  in  one  ear  and  impairment  of  the  oth- 
er, some  destruction  of  the  molar  bones  of  the  jaw  and  a  wounding  of  the 
left  shoulder;  the  latter  probably  not  a  permanent  Injury.  At  the  trial  the 
injuries  were  proven  as  stated,  and,  at  the  conclusion  of  the  testimony,  coun- 
sel for  the  plaintiff  In  error  stated  that,  notwithstanding  he  contended  there 
was  no  negligence  on  the  part  of  the  plaintiff  in  error,  be  was  willing  that 
the  jury  should  bring  In  a  verdict  of  $7,500,  but  that  he  was  not  wllUng 
that  they  should  bring  In  a  verdict  for  more  than  $7,500,  unless  the  jury  be- 
lieved defendant  was  guilty  of  negligence.  No  claim  was  made  that  defend- 
ant in  error  was  guilty  of  contributory  negligence.  The  jury  returned  a  ver- 
dict for  $25,000  and  costs. 

G.  P.  Bullard,  of  Phoenix,  Ariz.,  and  Le  Roy  Anderson  and  An- 
derson, Coleman  &  Nilsson,  all  of  Prescott,  Ariz.,  for  plaintiff  in  error. 

F.  C.  Struckmeyer  and  J.  S.  Jenckes,  both  of  Phoenix,  Ariz.,  for  de- 
fendant in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 
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MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
assigned  as  error  that  the  court  gave  the  jury  the  following  instruction : 

"You  are  Instructed  that  the  law  requires  a  mining  company,  such  as  the 
defendant,  before  firing  charges  of  ezplosires,  to  give  warning  In  every  di- 
rection from  which  access  may  be  had  to  the  place  where  blasting  is  going 
on.  This  is  a  duty  Imposed  upon  mining  companies,  and  the  failure  to  give 
warning  as  required  by  statute  constitutes  negligence  on  the  part  of  the  de- 
fendant; and  If  you  find  from  the  evidence  that  warning  of  the  Intention 
to  Are  the  dtarges  of  explosives  which  caused  the  Injury  to  the  plaintiff  was 
not  glvffli  to  the  plaintiff,  and  that  the  failure  to  give  such  warning  consti- 
tuted the  proximate  cause  of  such  injury  to  the  plalutlfl,  then  the  plaintiff 
Is  entitled  to  recover  in  this  action." 

The  instr<uction  was  based  upon  subdivision  (e)  of  section  4071  of 
the  Civil  Code  of  Arizona  (Revised.  Statutes  of  Arizona  1913  and 
Civil  Code,  p.  1365).    The  section  provides,  among  other  things : 

"Before  firing  charges,  warning  must  be  given  in  every  direction  from 
which  access  may  be  had  to  the  place  where  blasting  Is  going  on." 

The  question  is :  Does  the  law  place  the  duty  of  giving  the  warning 
before  firing  a  charge  of  explosives  upon  the  mining  company?  The 
appellant  contends  that  the  duty  of  giving  the  warning  must  be  defi- 
nitely fixed  upon  the  company  to  make  it  liable,  and  as  there  are  no 
words  in  the  statute  designating  the  mining  c(MTipany  as  the  person 
or  company  on  whom  the  duty  to  give  the  warning  falls,  the  duty  is 
not  so  placed,  and  must  fall  upon  the  employes  or  servants,  failing  to 
do  that  duty;  but  the  "common-law  doctrines  of  fellow  servants,  so 
far  as  it  affects  the  liability  of  a  master  for  injuries  to  his  servants  re- 
sulting from  acts  or  omissions  of  any  other  servant,"  was  abrogated  by 
section  4  of  article  18  of  the  Constitution  of  the  state.  It  follows  that, 
if  it  be  conceded  that  the  statute  fails  to  place  the  duty  to  give  the  warn- 
ing upon  the  mining  company,  nevertheless  the  Constitution  of  the 
state,  construed  in  Sie  light  of  the  general  law,  makes  the  company 
responsible  for  the  neglect  of  such  duty,  and  the  same  result  is  reached 
as  though  the  statute  had  directly  placed  the  duty  of  giving  the  warn- 
ing upon  the  mining  company.  This  responsibility  of  the  mining  com- 
pany arises  under  tiie  general  law  requiring  all  employers  to  use  ordi- 
nary care  to  furnish  a  reasonably  safe  place  within  which  their  em- 
ployes are  required  to  work. 

The  Supreme  Court  of  Iowa,  in  Hendrickson  v.  United  States  Gjrp- 
sum  Co.,  133  Iowa,  89,  110  N.  W.  322,  9  L.  R.  A.  (N.  S.)  555,  12  Ann. 
Cas.  246,  after  stating  the  general  rule  that  it  was  a  masterial  duty 
to  provide  employes  a  safe  place  to  work,  and  that  this  duty  was  one 
which  could  not  be  delegated  in  such  a  way  as  to  release  the  master 
from  responsibility  for  failure  to  perform  it,  gives  this  clear  and  logi- 
cal construction  of  the  rule  as  applied  to  the  use  of  explosives  in  a 
mine,  the  questicm  before  the  court  in  that  case.    The  court  says : 

"It  must  at  all  times  be  remembered  that  defendant  was  using  a  highly 
dangerous  explosive  in  Its  mine,  and  that,  by  reason  thereof,  the  place  was 
unsafe,  unless  proper  rules  were  made  for  the  handling  thereof,  and  proper 
warnings  given  of  the  blasts." 

In  Belleville  Stone  Co.  v.  Mooney,  before  the  New  Jersey  Court  of 
Errors  and  Appeals,  the  plaintiff  an  employe  in  defendants'  quarry  was 
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injured  by  a  piece  of  rock  thrown  out  by  a  blast.  The  plaintiff  was 
not  warned  of  the  blast  soon  enough  to  enable  him  to  reach  a  place  of 
safety.  In  discussing  the  question  of  the  employer's  liability  for  the 
neglect  of  an  employe  in  failing  to  give  timely  warning  of  the  blast, 
the  court  said : 

"The  danger  of  Masting  was  on*  frequently  recurring,  and  Its  occurrence 
could  always  be  foreseen,  not  by  workmen  scattered  about  the  quarry,  but 
by  any  person  charged  with  the  duty  of  watching  for  It  If  the  danger  was 
not  foreseen,  and  proper  warning  given,  the  quarry  became  an  unsafe  place 
for  tbe  workmen:  bnt  It  was  made  reasonably  safe  if  such  warning  waa 
glTen.  It  seems  clearly  to  follow  that  on  him  whose  duty  It  was  to  take  care 
that  the  place  should  be  kept  safe  was  cast  the  duty  of  giving  timely  warn- 
ing. We  conclude,  therefore,  that  It  was  part  of  the  defendant's  duty  to  the 
plaintiff  that  proper  care  shoold  be  exercised  In  giving  warning  of  an  ex- 
pected blast"  60  N.  J.  Law,  328,  S8  Aa  835;  61  N.  J.  Law,  263,  88  Att. 
764,  39  L.  R.  A.  834. 

To  the  same  effect  is  Hjelm  v.  Western  Granite  Contracting  Co., 
94  Minn.  169,  102  N.  W.  384;  Jacobson  v.  Hobart  Iron  Co.,  103  Minn. 
319,  114  N.  W.  951. 

In  Iowa,  New  Jersey,  and  Minnesota  the  fellow  servant  rule  pre- 
vails in  other  than  railroad  employment  It  will  thus  be  seen  that,  in 
using  such  a  dangerous  agent  as  an  explosive  in  those  jurisdictions,  the 
safe  place  rule  required  of  .the  master  is  made  superior  to  the  fellow 
servant  rule,  and  determines  the  master's  responsibility  for  injuries 
arising  from  negligence.  It  follows  that  the  use  of  explosives  in  a 
jurisdiction  where  the  fellow  servant  rule  has'  been  abolished  the  law 
with  still  greater  force  and  certainty  imposes  upon  the  employer,  un- 
der the  safe  place  rule,  a  responsibility  he  cannot  delegate  to  others 
and  determines  his  liability  for  the  negligence  of  a  fellow  servant. 
This  we  believe  to  be  the  correct  interpretation  of  the  provision  of  the 
Constitution  and  Civil  Code  of  Arizona  upon  that  subject. 

This  conclusion  is  a  sufficient  answer  to  the  other  questions  discussed 
in  the  brief  of  the  plaintiff  in  error.  We  think  the  questions  involved 
in  the  writ  of  error  were  of  sufficient  importance  to  be  brought  to  this 
court,  and  the  defendant  ought  not  to  be  subjected  to  additional  dam- 
ages on  that  account. 

The  judgment  of  the  court  below  is  affirmed. 


AMERICAN  MINERAL  PRODUOTION  C50.  v.  HELSLBT. 

(ClTcnit  Cojot  of  Appeals,  Ninth  Circuit    October  14,  1&18.) 

No.  8184. 

Sauss  €=3359(1) — Acnoir  fob  Ptibohase  Price — Sufpicienct  of  Evidence. 

Evidence  held  to  sustain  a  verdict  finding  that  there  was  a  sale  and  de- 
livery to  defendant  of  personal  property  and  its  acceptance. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Eastern  District  of  Washington ;  Frank  H.  Rud- 
kin,  Judge. 
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Action  at  law  by  F.  M.  Helsley  against  the  American  Mineral  Pro- 
duction Company  and  another.  Judgment  for  plaintiff,  and  defend- 
ant named  brings  error.    Affirmed. 

Post,  Russell,  Carey  &  Higgins,  of  Spokane,  Wash.,  for  plaintiflf 
in  error. 

Zent  &  Powell,  of  Spokane,  Wash.,  .and  L.  C.  Jesseph,  of  Colville, 
Wash.,  for  defendant  in  error. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

HUNT,  Circuit  Judge.  This  action  was  brought  by  Helsley  against 
Cole  and  the  corporation,  American  Mineral  Production  Company, 
for  the  purchase  price  of  six  motor  trucks.  The  two  defendants 
joindy  denied  all  material  allegations  of  the  complaint  and  pleaded 
the  statute  of  frauds.  Upon  the  trial,  the  court  granted  the  mo- 
tion of  defendant  Cole  for  judgment,  upon  the  ground  of  lack  of 
evidence  to  show  joint  purchase  by  Cole  and  the  corporation,  but  de- 
nied the  motion  for  judgment  in  favor  of  the  corporation,  holding 
that  there  was  evidence  of  an  agreement  of  sale  with  the  corporation, 
and  a  delivery  tmder  the  agreement.  The  jury  were  instructed  upon 
this  theory,  and  there  was  verdict,  and  thereafter  judgment,  in  .favor 
of  Helsley. 

The  assignments  of  error  present  the  question  of  the  sufficiency 
of  the  evidence  to  show  a  contract  between  Helslqr  and  the  corpora- 
tion. There  was  evidence  to  the  effect  that  Cole  was  president  of  the 
corporation  defendant;  that  in  July,  1917,  after  negotiations,  he 
purchased  the  interest  of  Helsfey  in  the  trucks,  and  agreed  to  pay 
$5,500  therefor;  that  there  was  delivery  to  the  agent  of  the  corpora- 
tion, and  that  the  corporation  used  the  trucks  and  put  them  under 
the  immediate  supervision  of  one  of  its  employes;  tfiat  at  the  time 
of  the  negotiations  referred  to  the  corporation  was  party  to  a  con- 
tract with  Helsley  to  deliver  to  him  at  least  600  tons  of  ore  a  week 
for  transportation,  at  $2  per  ton;  and  that  upon  consummation  of 
the  sale  Helsley  was  relieved  of  the  obligations  of  the  contract. 

The  court  in  its  instructions  to  the  jury  explained  that  under  the 
law  of  the  state  of  Washington  a  sale  of  personal  property  to  the 
value  of  more  than  $50  is  void,  unless  there  is  a  written  memorandunn 
of  the  sale  signed  by  the  party  to  be  charged,  or  unless  some  part  of 
the  purchase  price  has  been  paid,  or  unless  there  has  been  a  delivery 
of  the  property  or  some  part  of  it,  and  charged  that  the  plaintiff  was 
obliged  to  prove  that  a  sale  was  made  as  alleged,  and  that  the  trucks 
were  delivered  to  and  accepted  by  the  corporation.  Inasmuch  as  the 
charge  was  directly  upon  iht  issues  presented,  and  plaintiff  in  error 
took  no  exceptions  to  the  law  as  stated,  its  rights  have  not  been  in- 
jured. 

We  cannot  sustain  the  contention  that  Cole  was  not  acting  for  the 
corporation.  The  court  was  correct,  we  think,  in  dismissing  the  case 
as  to  Cole  as  an  individual ;  but  the  question  whether  Cole  was  acting 
for  the  corporation  when  the  negotiations  were  had  was  properly 
submitted  to  the  jury. 

We  find  no  error,  and  affirm  the  judgment. 
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CHICAGO,  M.  ft  ST.  P.  EX.  00.  v.  CHAMBEBIiATN. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    June  3,  1918.) 

No.  3087. 

1,  Etidekcb  «=»  122(6) — Kks  Gtarts — Statement  Connected  wrrn  Event. 

A  statement  made  by  plaintiff,  shortly  before  he  fell  from  an  unllghted 
station  platform  on  defendant's  railroad  and  was  Injured,  that  he  was 
there  to  take  an  Incopilng  train,  held  admissible  as  part  of  the  res  gestae. 

2.  Evidence  ®=>155(11) — Competency — Siuilab  Evidence  by  Advebse  Pabty. 

Testimony  in  rebuttal  that  plalntUI  In  personal  Injury  case  was  not  In- 
toxicated, relevent  in  contradiction  and  explanation  of  tesUtnony  Intro- 
duced by  defendant  over  plaintiff's  objection,  held  properly  admitted. 
8.  New  Tsiai.  «=>6 — Discretion  or  Coxner. 

The  denial  of  a  motion  for  a  new  trial  In  the  federal  courts  Is  within 
the  discretion  of  the  court 

4.  Appeai  and  EiBROB  *=»977(1) — Review — New  Trial. 

Where  the  court  exercises  Its  discretion  In  denying  a  motion  for  new 
trial,  and  there  is  evidence  supporting  the  Judgment,  motlMi  is  not  re- 
viewable on  writ  of  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Action  by  Bartholomew  Chamberlain  against  the  Chicago,  Mil- 
waukee &  St.  Paul  Railw^  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Action  to  recover  damages  tor  personal  Injuries.  The  defendant  in  error 
recdved  injuries  as  a  result  of  falling  from  a  platform  owned  by  the  plain- 
tiff In  error,  located  at  a  point  on  its  line  of  railway  designated  as  Herrick,  in 
the  state  of  Idaho.  The  parties  to  the  action  will  be  designated  as  in  the 
court  below. 

It  is  alleged  in  the  complaint.  In  substance,  that  prior  to  October  1,  1916, 
there  was  at  Herrick,  in  Idaho,  a  depot  building  with  a  platform  in  connection 
theiewlth  for  the  convenience  of  passengers  arriving  and  departing  on  the 
trains  operated  by  the  defendant  over  ita  line  of  railway ;  that  the  depot  and 
platform  at  this  time  were  constructed  between  the  main  line  and  a  siding 
adjoining,  and  were  elevated  above  the  natural  lay  of  the  groimd  about 
10  feet;  that  the  depot  building  was  constructed  upon  posts  about  10 
feet  hi^,  and  the  platform  in  connection  therewith  extended  from  the  de- 
pot building  proper  out  to  the  main  line,  a  distance  of  about  11  feet;  that 
on  the  west  side  of  the  depot  building  the  platform  was  extended  from 
the  main  line  to  the  aide  track  for  the  purpose  of  transferring  freight  and 
passengers  from  the  main  line  to  the  side  track,  and  completely  bridged 
the  low  land  between  the  side  track  and  the  main  line  on  the  west  side 
of  the  depot  building;  that  about  the  1st  of  October,  1916,  the  defendant 
removed  the  depot  building  and  that  portion  of  the  platform  west  of  the 
building  from  the  station  to  some  other  point  on  its  line  of  railway,  but 
left  the  platform,  which  had  extended  from  the  dei>ot  building  to  the  main 
line,  being  about  11  feet  in  width  and  80  feet  long;  that  on  the  side  of  the 
platform  where  it  formerly  Joined  'the  depot  buUdlng  It  was  elevated  above  the  ■ 
natural  lay  of  the  ground  about  10  feet,  and  that  the  ground  below  was  thickly 
covered  with  rocks,  boulders,  and  logs ;  that  after  moving  the  depot  building 
the  defendant  maintained  a  station  at  that  point  as  before,  and  sold  tickets  to 
and  from  the  station,  and  continued  the  platform  for  the  use  and  con- 
venience of  passengers,  but  left  the  platform  along  the  space  where  the  depot 
building  stood  unguarded  and  unrolled;  that  on  November  15,  1916,  the 
plaintiff.  Intending  to  board  a  west-bound  passenger  tram  us  a  passenger,  went 
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upon  the  platform  about  7  o'clock  In  the  evening,  Just  before  the  arrival  ot 
the  train;  that  the  evening  was  dark  and  the  platform  unlighted,  and  be- 
cause of  the  unguarded  and  unralled  condition  of  the  platform,  along  the  space 
where  the  depot  building  had  been,  the  plaintiff  fell  from  the  platform  about  lO 
feet  to  the  ground  below  and  was  Injured,  as  charged  In  the  complaint. 

The  defendant  In  Its  answer  denied  the  allegations  of  the  complaint.  Upoa 
the  trial  there  was  evidence  on  the  part  of  the  plaintiff  tending  to  establish  all 
the  material  allegations  of  the  complaint.  The  court  charged  the  Jury  upon 
the  Issues  of  fact.  No  exceptions  were  taken  to  the  charge,  and  the  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  $7,500,  and  a  judgment  was  en- 
tered according.   A  motion  for*a  new  trial  was  denied. 

George. W.  Korte,  of  Seattle,  Wash.,  and  J.  F.  Ailshie,  of  Coeur 
d'Alene,  Idaho,  for  plaintiff  in  error. 

R.  B.  Norris,  of  St.  Maries,  Idaho,  and  Corkery  &  Corkery,  of  Spo- 
kane, Wash.,  for  defendant  in  error. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  answer  of  the  defendant  denied  that  the  plaintiff  went  upon  the 
platform  at  the  station  for  the  purpose  of  becoming  a  passenger  on 
defendant's  train.  This  denial  raised  the  issue  as  to  whether  or  not 
the  plaintiff  did  intend  to  becMne  such  passenger.  On  the  trial  the 
plaintiff  testified  that  he  went  upon  the  platform,  intending  to  take 
passage  to  another  station  on  the  west-bound  train.  This  testimony- 
was  uncontradicted,  but  in  support  of  it  a  witness  was  called,  who 
testified,  among  other  things,  that  he  saw  the  plaintiff  at  the  station 
upon  the  arriral  of  the  train;  that  the  witness  was  about  to  shake 
hands  with  him  and  bid  him  good-by,  when  the  plaintiff  stated  that  he 
"was  going  on  through  with"  the  witness  "on  the  train  as  far  as  Plum- 
raer  Junction."  It  was  objected  that  this  testimony  was  hearsay,  self- 
serving,  and  incompetent.  It  was  not  self-serving,  unless  it  can  be 
presumed  that  the  plaintiff  anticipated  falling  from  the  platform,  and 
that  he  knew  it  was  necessary  that  he  should  have  the  rights  of  an 
intending  passenger  to  enable  him  to  recover  for  whatever  injuries 
he  might  receive.  We  cannot  indulge  in  such  a  presumption.  We  can- 
not assume  that  the  plaintiff  knew  that  he  was  about  to  fall  from  the 
platform,  or  that  as  an  intending  passenger  the  company  owed  him  a 
duty  he  was  not  otherwise  entitled  to  claim. 

In  a  sense,  the  testimony  of  the  witness  was  hearsay,  but  it  stood 
"in  immediate  causal  relation  to  the  act — a.  relation  not  broken  by  the 
interposition  of  a  voluntary  individual  wariness  seeking  to  manufac- 
ture evidence  for  itself."  Wharton  on  Evidence  (3d  Ed.,  1888)  par. 
259.    In  this  sense  it  was  a  part  of  the  res  gestae. 

"These  surrounding  circumstances,  constituting  part  of  the  res  gestae,  may 
always  be  shown  to  the  jury  along  with  the  principal  fact,  and  their  admissi- 
bility is  determined  by  the  Judge  according  to  the  degree  of  their  relation  to 
that  fact  and  in  the  exercise  of  hig  sound  judgment ;  it  being  extremely  diffi- 
cult, If  not  impossible,  to  bring  this  class  of  cases  within  the  limits  of  a  more 
particular  descrlpUon."  1  Greenleaf  (12th  Ed.)  par.  108;  St.  C?lalr  v.  United 
States,  154  V.  S.  134-147, 14  Sup.  Ct  1002,  38  I*  Ed.  936. 

We  think  the  testimony  was  unimportant,  but  its  admission  was  prop- 
erly within  the  discretion,  of  the  court. 
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[2]  In  support  of  the  defense  of  contributory  negligence  on  the 
part  of  the  plaintiff,  evidence  was  introduced,  over  the  objection  of 
the  plaintiffrf^ending  to  show  that  he  had  been  at  another  station  on 
the  line  of  n£  road  earlier  in  the  day  drinking  with  friends;  that,  re- 
turning in  the  afternoon  along  the  railroad  track  in  the  direction  of 
Herrick,  the  party  had  been  overtaken  and  picked  up  by  employes  of 
the  road  operating  a  motorcar;  that  the  employes  on  the  motorcar  did 
this  as  a  matter  of  safety  for  the  men  taken  on  the  car.  The  plaintiff 
was  called  in  rebuttal  and  testified  that  he  was  not  drunk,  and  over 
the  objection  of  the  defendant  testified  that  the  party  paid  the  em- 
ployes on  the  car  fojr  the  ride. 

It  is  cmtended  that  the  admission  of  this  testimony  was  error  tend- 
ing to  prejudice  the  jury  agaijast  the  defendani.  Tne  testimony  ,was 
achnitted  by  the  court  as  tending  to  meet  the  defense  that  these  men 
were  picked  up  because  they  were  in  an  intoxicated  condition.  The 
car  ride  having  been  brought  to  the  attention  of  the  jvny  over  the  ob- 
jection of  the  plaintiff,  it  was  not  error  on  the  part  of  the  court  to 
permit  him  to  show  the  circumstances  connected  with  the  ride,  and 
the  fact,  if  it  was  a  fact,  that,  instead  of  beinif  taken  onto  the  car  for 
his  safety,  it  was.  because  he  paid  for  the  nde  to  Herrick.  It  was 
testimony  in  rebuttal,  and  under  the  circumstances  was  properly  ad- 
mitted. 

The  evidence  on  behalf  of  t^e  plaintiff  upon  the  issues  of  the  case 
were  sufficient  to  go  to  the  jury,  and  the  court  properly  denied  the 
motion  of  the  defendant  for  an  instructed  verdict. 

[3,  4]  The  denial  of  a  motion  for  a  new  trial  in  the  federal  courts 
is  within  the  discretion  of  the  court,  and  where  that  discretion  has  been 
exercised,  and  there  is  evidence  to  support  the  judgment,  as  in  this 
case,  amotion  is  not  reviewable  on  a  writ  of  error.  Hedderly  v.  United 
States,  193  Fed.  561-571,  114  C.  C.  A.  227;  Pickett  v.  United  States, 
216  U.  S.  456-461,  30  Sup.  Ct.  265,  54  L.  Ed.  566 ;  Holmgren  v.  Unit- 
ed States,  217  U.  S.  509-521,  30  Sup.  Ct.  588,  54  L.  Ed.  861,  19  Ann. 
Cas.  778;  Shepard  v.  United  States,  236  Fed.  73-77,  149  C.  C.  A.  283 ; 
Maryland  Casualty  Co.  v.  Orchard  Land  &  Timber  Co.,  240  Fed.  364- 
367,  153  C,  C.  A.  290. 

The  judgment  of  the  court  below  is  therefore  affirmed. 
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BAXLAEDVAM!  SPRINGS  CO.  v,  UNITED  METAIi  SEAT^  OO. 
(Circuit  Court  of  Appeals,  B^rst  CSrcult.    September  12f'19i8.} 
No.  1341.  "^ 

1.  Patents  «=>328 — ^Vauditt — Cap  fob  Bottuss. 

The  Recfit  patent,  No.  796,350,  for  Improvement  In  caps  for  bottles, 
h^d  void  for  lack  of  patentable  novelty,  In  view' of  the  prior  art 

2.  ■  Patents   ®=»42 — Ikproveugnt   Patxnts — ^VAUUiTt. 

Id  considering  the  claims  of  a  first  Improver  npoa  a  spedflc  device^ 
when  asserted  against  third  persons,  It  Is  often  useful  to  inquire 
whether  his  claims  could  have  been  asserted  by  the  Improver  against 
the  inventor  and  patentee  of  the  specific  device  up<Mi  which  the  improve- 
ment was  made. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  Frederic  Dodge,  Judge. 

Suit  in  equity  by  the  United  Metal  Seal  Company  against  the  Bal- 
lardvale  Springs  Company.  Decree  for  complainant,  and  defend- 
ant appeals.    Reversed. 

James  Q.  Rice,  of  New  York  City  (Alfred  H.  Hildreth,  of  Boston, 
Mass.,  on  the  brief),  for  appellant. 

Harrison  P.  Lyman,  of  Boston,  Mass.  (Fish,  Richardson  &  Neave, 
of  Boston,  Mass.,  on  the  brief),  for  appellee. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  BROWN, 
District  Judge.  ' 

BROWN,  District  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court,  holding  valid  and  infringed  claims  1  and  5  of  letters 
patent  to  F.  Recht,  No.  796,356,  August  1,  1905,  for  improvements 
in  caps  for  bottles. 

Claim  1  is  typical: 

"1.  The  combination,  with  a  metal  cap  adapted  to  be  locked  over  the  mouth 
of  a  bottle,  of  a  tenacious  metal  disk  contained  within  the  cap,  and  a  disk 
of  compressible  material  interposed  between  the  cap  and  metkl  disk,  the 
whole  organized  to  effect  a  sealing  contact  .between  the  metal  contained  in 
the  cap  and  the  mouth  of  the  bottle." 

The  "tenacious  metal  disk"  is  the  element  claimed  to  be  new;  the 
other  elements  being  contained  in  prior  art  devices. 

The  manufacturer  of  defendant's  device  has  taken  a  bottle  cap  of 
the  old  type,  described  in  the  earlier  patent  to  W.  Painter,  No.  468,- 
258,  February  2,  1892,  consisting  of  a  cap  of  hard  metal  with  a  cor- 
rugated flange  and  a  sealing  disk  of  cork,  a  kind  of  bottle  closure 
in  very  extensive  use,  and  known  as  the  "Crown  Cork  and  Seal," 
and  for  the  purpose  of  preventing  contamination  of  the  contents  of 
the  bottle,  and  to  prevent  leakage  through  the  pores  or  defects  of 
the  cork  sealing  disk,  has  applied  to  the  side  of  the  disk  which  comes 
in  contact  with  the  contents  of  the  bottle  a  disk  of  tin  foil  or  a  thin 
sheet  of  tin. 

[  1  ]  The  defendant  relies  upon  the  patented  art  prior  to  Recht  as 
disclosing  this  protective  means,  and  as  justifying  its  use  by  defend- 
ant, irrespective  of  the  patent  in  suit. 
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The  use  of  a  "thin  sheet  of  pure  tin"  for  this  purpose  in  sealing 
devices  for  bottles,  jars,  and  other  vessels,  is  shown  in  the  British 
patents  to  Weissenthanner,  No.  7,597  of  1893,  and  No.  13,352  of 
1879.  The  use  of  tin  foil  is  described  in  the  Laurent  British  patent. 
No.  6,920  of  1887,  the  Jovignot  British  patent.  No.  12,957  of  1902, 
the  United  States  patent  to  Chrysler,  No.  51,020  of  1865,  and  other 
patents. 

The  District  Court  said: 

"Tte  use  of  cork  disks  covered  with  a  tin  foil  coatlnj;  was  old,  aa  is  not 
denied ;  such  coating  being  intended  to  prevent  contact  between  the  cork  and 
the  liquid  contents  of  the  bottle — a  contact  tonnd  liable  to  Injure  carbonat- 
ed or  other  waters  when  so  oontatned." 

The  plaintiff  seeks  to  avoid  the  disclosures  of  the  prior  art  by  con- 
tending that  the  Recht  patent  relates  to  the  special  art  of  "crown 
caps"  for  bottles,  which  began  with  the  Painter  patent.  No.  468,258, 
and  which  involves  the  use  of  considerable  pressure  in  applying  the 
caps  to  the-  bottles. 

It  seems  clear  that  Painter,  the  prior  patentee  of  the  crown  cap, 
who  had  invented  a  new  form  of  bottle  cap,  could  not  be  deprived 
of  the  right  to  use  in  connection  with  that  invention  the  familiar 
and  well-known  means  of  avoiding  contamination,  which  was  appli- 
cable to  the  general  art  of  bottle  closure  upon  which  he  improved. 
In  the  present"  case  it  appears  that  the  problem  of  preventing  the 
contamination  of  the  contents  of  a  bottle  by  a  cork,  or  by  reason 
of  imperfections  of  a  sealing  disk,  had  been  solved  by  interposing 
a  sheet  of  tin  between  cork  and  contents. 

The  mere  fact  that,  after  Painter,  Recht,  or  any  one  else  may 
have  been  first  to  do  this  for  a  crown  cap,  does  not  in  the  least  as- 
sist in  showing  that  invention  was  involved  in  so  doing.  Nor  does  the 
fact  that  it  has  proved  very  useful,  because  so  many  crown  caps  are 
used,  tend  to  show  invention.  It  is  useful  with  crown  caps,  exactly 
as  it  was  useful  with  caps  of  other  kinds,  and  for  the  same  reason. 

The  idea  of  using  with  Painter's  new  type  of  cap  the  same  pro- 
tection— tin — ^which  was  commonly  used  for  that  purpose  was  not 
an  inventive  idea,  unless  the  new  construction  presented  obstacles 
to  its  use  nonexisting  in  old  forms  and  requiring  to  be  overcome  by 
a  new  idea  of  means. 

The  new  feature  introduced  by  Recht  is  said  to  be  "a  tenacious 
metal  disk" — i.  e.,  a  disk  which  will  not  be  torn  when  it  is  subjected 
to  the  considerable  pressure  used  in  attaching  crown  caps  to  bottles. 
The  patentee  says  of  his  protective  disk : 

"It  is  of  snCh  thickness,  ususiUy  three  to  five  thousandths  of  an  inch,  and 
of  such  tenacity  that  when  the  requisite  pressure  is  applied  for  fixing  the  cap 
and  the  metal  disk  is  clamped  between  the  wood  disk  and  the  mouth  of  the 
bottle  the  metal  disk  will  properly  fold  and  adjust  itself  to  the  mouth  of  the 
twtUe  without  tearing  and  effect  a  proper  sealing  contact." 

There  is  no  evidence  irom  which  it  can  be  inferred  that  the  prob- 
lem of  preventing  disruption  of  a  protective  disk  presented  any  prac- 
tical difficulty  that  required  more  than  ordinary  common  sense  for 
its  solution. 
aWF.— 28 
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Assimiing  that  there  was  presented  the  problfem  of  providing  a 
lining  that  would  withstand  a  pressure  heavier  than  that  applied  to 
former  battle  caps,  and  that  this  problem  was  solved  by  thickening 
the  material  already  selected  by  prior  art  users  on  account  of  its  in- 
solubility, we  are  unable  to  regard  this  as  involving  invention. 

In  estimating  the  value  of  the  defendant's  argument  that  the  pat- 
ent in  suit  was  for  an  improvement  in  a  special  class  of  bottle  clo- 
sures, we  must  remember  that  the  crown  cap  was  an  old  and  com- 
plete invention,  which  in  common  with  other  closures  uses  a  cork 
which  comes  into  contact  with  the  liquid.  The  means  for  obviat- 
ing the  direct  contact  between  cork  and  contents  was  well  known. 
Tin  or  tin  foil  had  been  selected  because  of  the  quality  of  insolubil- 
ity, and  it  performed  the  protective  function  in  the  devices  of  the 
prior  art  exactly  as  in  the  crown  caps  protected  by  the  same  kirid 
of  substance.  The  fact  that  there  are  many  patents  for  other  means 
of  protection  for  corks,  whether  in  crown  caps  or  in  caps  of  other 
kmds,  and  that  various  experiments  were  made  to  find  other  means, 
does  not  detract  from  the  fact  that  tin  was  already  described  in  pri- 
or patents,  relating  to  the  art  .of  sealing  devices  for  bottles  and  oth- 
er vessels,  as  suitable  for  this  purpose. 

[2]  In  considering  the  claims  of  a  first  improver  upon  a  specific 
device  when  asserted  against  third  persons  it  is  often  useful  to 
inquire  whether  his  claims  could  have  been  asserted  by  the  improv- 
er against  the  inventor  and  patentee  of  the  specific  device  upon  which 
the  improvement  was  made.  The  inventor  of  a  specific  improve- 
ment in  the  art  of  sealing  bottles  does  not  by  securing  an  improve- 
ment patent  cut  off  himself  or  others  from  resort  to  the  prior  art 
upon  which  he  improved.  That  he  established  a  new  art  or  subart 
by  his  species  improvement  must  be  shown  by  contrasting  what 
he  did  with  the  devices  of  the  prior  art  upon  which  he  improved. 
Upon  the  question  of  the  scope  of  his  invention  the  prior  art  liiay 
be  cited  against  him,  and  against  all  improvers  upon  his  specific 
device.  The  crown  cap  patents  do  not  begin  that  branch  of  tiie  art 
of  bottle  closure  which  has  to  do  with  protection  interposed  be- 
tween cork  and  contents.  This  is  an  old  and  special  feature  of  the 
general  art,  and  in  order  to  show  that  what  was  old  when  applied 
to  other  structures  is  nev  when  appUed  to  a  crown  cork  we  must 
consider  first  whether  any  new  function  was  effected.  So  far  as 
appears,  the  function  of  the  insoluble  tin  was  the  same  as  before. 

We  may  next  inquire  whether  there  was  any  mechanical  diffi- 
culty in  applying  tin  to  a  crown  cap  which  did  not  exist  in  applying 
it  to  prior  devices,  and  which  had  to  be  overcome  by  inventive  skill. 
It  is  said  that,  as  the  crown  cap  was  subjected  to  greater  pressure, 
it  had  to  be  made  of  material  sufficiently  tenacious  to  resist  that 
pressure.  The  Weissenthanner  patents  and  the  Jovignot  patent  show 
the  protective  sheet  of  tin  conforming  to  pressure  and  adapting  its 
form  to  the  compression  of  the  cork  which  it  covers  and  keeps  from 
contact  with  the  contents,  and  are  a  sufficient  indication  to  a  me- 
chanic that  the  protective  sheet  must  be  strong  enough  to  withstand 
such  strains  as  are  used  to  compress  the  cork.  Aside  from  this  we 
think  it  obvious  that  a  protective  sheet  applied  to  cork  which  is  to 
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undergo  pressure  must  be  strong  enough  to  withstand  the  degree 
of  pressure  to  be  applied,  and  that  this  would  be  obvious  to  any  per- 
son of  ordinary  skill  who  was  seeking  to  apply  to  crown  caps  the 
same  kind  of  protective  covering  used  on  ca!ps  of  other  descriptions. 

The  history  of  the  experiments  and  failures  of  others  is  much 
relied  upon  to  prove  invention.  It  is  true  that  the  argument  that  ap- 
parent simplicity  in  means  shows  noninvention  may  be  met  by  the 
answer  that  many  tried  and  nobody  thought  of  it;  but  this  avails 
nothing  against  prior  patents  which  describe  the  means  and  show 
that,  even  if  there  was  reinvention  at  a  later  time,  there  was  never- 
theless no  patentable  novelty. 

As  we  are  of  the  opinion  that  the  claims  in  suit  are  invalid  for  want 
of  patentable  novelty,  it  is  unnecessary  to  consider  the  defenses  of 
double  patenting  and  laches. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court,  with  instructions  to  dismiss  the  bill.  The 
appellant  recovers  costs  in  both  courts. 


HUEBNEB-TOMJDO  BREWBEIES  CO,  y.  MATHEWS  GEAVITY 

CARRIER  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  8,  1918.) 

No.  3125. 

1.  Patkntb  «=>26(1) — IsTBH'rioN — Adaptation  or  Old  Dbvices. 

To  adapt  an  old  and  familiar  device  to  anotlier  structure  equally  old 
and  well  known  is  not  to  exercise  the  inventive  faculty,  but  to  apply 
tbe  skill  of  the  mechanic: 

2.  Patents  «=s>19 — Invention — Imfbovkd  REStTLT. 

A  mere  carrying  forward  of  the  original  idea,  a  change  In  form,  an 
improrement  In  degree,  without  substantial  change  In  either  means  or 
result.  Is  not  Invention. 

3.  Patents  <8=»28(2) — Invention — Combination  of  Old  EuaiENTS. 

The  selection   and   putting  together  of   the  most   desirable  parts  of 
different  machines  in  the  same  or  kindred  arts,  making  a  new  machine, 
but  in  which  each  part  operates  in  the  same  way  as  it  operated  before, 
and  effects  the  same  result,  cannot  be  Invention. 
i.  Patents  C=>36 — Invention — Coioiiibcial  SvccEsa 

Commercial  success  is  never  a  safe  criterion  of  invention,  except  In 
cases  of  donbtfol  validity  of  the  patent 
5.  Patents  «=>328 — ^VAunrrr — (tKavitt  Oarbiek. 

The  Mathevre  &  Lister  patent  No.  890,917,  and  the  Mathews  patent  No. 
978,466,  eadi  for  improvements  in  gravity  carriers,  are  both  void  for  lack 
of  Invention,  in  view  of  tbe  prior  art 

Appeal  from  the  District  Court  of  the  United  States,  for  the  West- 
em  Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

Suit  in  equity  by  the  Mathews  Gravity  Carrier  Company  against  the 
Huebner-Toledo  Breweries  Company.  Decree  for  complainant,  and 
defendant  appeals.    Reversed. 

Russell  Wiles,  George  A.  Chritton,  and  Wm.  H.  Dyrenforth,  all  of 
Chicago,  111.,  for  appellant. 

A.  C.  Paul,  of  Minneapolis,  Minn.,  and  Wilber  Owen,  of  Toledo, 
Ohio,  for  appellee. 
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Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  This  suit  is  based  upon  alleged  in- 
fringement of  two  patents ;  it  is  met  in  the  answer,  not  only  by  denial, 
but  particularly  by  allegation  that  the  claims  of  these  grants  are  "wholly 
and  entirely  void,  as  not  involving  an3rthing  more  than  ordinary  me- 
chanical skill  over  what  is  common  knowledge  in  the  art,"  and  a  great 
many  prior  patents  are  referred  to.  The  patents  in  suit  are  (1)  No. 
890,917,  issued  June  16,  1908,  to  Mathews  &  Lister,  assignors  to  Math- 
ews Gravity  Carrier  Company,  and  (2)  No.  978,466,  issued  December 
13,  1910,  to  Mathews,  assignor  to  the  same  company.  That  cwnpany 
was  a  Minnesota  corporation,  and  its  rights,  so  far  as  this  suit  is  con- 
cerned, have  passed  to  the  appellee,  a  Pennsylvania  corporation.  The 
patents  were  each  in  terms  granted  for  "improvements  in  gravity  car- 
riers," and  will  be  mentioned  hereafter,  in  the  order  of  their  dates,  as 
the  first  patent  and  the  second  patent  Claims  2,  4,  5,  6,  7,  8,  and  9 
of  the  first,  and  all  the  claims  of  the  second,  patent  are  in  issue ;  and 
both  patents,  as  respects  the  claims  in  issue,  were  held  valid  and  in- 
fringed by  the  court  below.  The  cause  was  refernsd  for  an  accounting 
and  damages,  and  perpetual  injunction  was  issued.  By  consent  the 
master  reported  that  appellant  had  purchased  from  a  companv  named 
(though  not  a  party  to  the  suit),  and  had  used  in  its  business,  material 
found  by  the  court  in  its  decree  to  be  an  infringranent,"  and  stated  the 
amount  of  appellee's  loss  of  profits  thereon.  The  Breweries  Company 
appeals. 

We  may  as  well  say  at  the  outset  that,  if  the  patents  are  valid,  they 
are,  at  least  as  to  some  of  the  claims  in  issue,  infringed.  The  im- 
portant feature  of  the  case  is  found  in  the  issu*  of  validity.  This  issue 
in  the  end  is  one  of  fact.  It  is  whether  the  disclosures  of  the  patents, 
when  compared  with  the  prior  art,  amount  to  anything  more  than  the 
natural  developments  of  tfie  skilled  mechanic.  The  first  patent  relates, 
in  the  language  of  the  specification,  "to  carriers  designed  particularly 
for  transporting  brick  and  similar  articles  of  comparatively  small  di- 
mensions by  gravity."  Generally  speaking,  the  carrier  comprises  two 
parallel  side  rails,  with  a  series  of  transverse  metal  tubular  rollers  hav- 
ing ball  bearings  at  their  ends  and  having  rods  extending  through  their 
longitudinal  centers,  and  also  through  the  side  rails,  where  they  are  held 
by  means  of  lock  nuts ;  the  rollers  so  mounted  rotating  freely  on  their 
respective  rods  or  axles.  The-  carrier  is  constructed  in  sections  of 
lengths  suitable  for  removal  from  one  place  to  anothw,  and  the  sections 
are  provided  with  projecting  ends  adapted  to  fasten  one  section  to  an- 
other, and  so  to  form  a  continuous  structure  of  such  length,  along  such 
courses,  and  at  such  a  grade  as  the  convenience  of  the  user  may  require. 
Another  feature  of  this  patent  is  that  the  rollers  are  provided  with 
flanges  or  rims  at  the  ends,  on  which  packages  of  greater  width  than  the 
length  of  the  rollers  may  be  placed  and  transported.  The  specification 
states:  Side  guards  or  other  frictional  interference  with  packa^^es 
moving  on  the  carrier  are  dispensed  with ;  the  packages  follow  "the  hne 
of  least  resistance"  and  travel  "in  the  direction  of  rotation  of  the 


Digitized  by 


Google 


HUEBNER-TOLEDO  BREW    CO.  V.  MATHEWS  OBAV.  OAREIEB  CO.         437 

wheels,"  and  may  thus  be  moved  from  one  point  to  another  along  the 
roller  surface  of  the  carrier,  when  maintained  at  a  slight  grade.  The 
cliaracter  and  details  of  the  structure  will  be  readily  understood  by 
reference  to  the  following  drawings  which  accompany  the  letters  pat- 
ent: 


"Fig.  1  Is  a  plan  view  of  a  brick  carrier  embodying  otir  invention.  Fig.  2 
is  a  transTerse  sectional  view,  one  end  of  a  roller  being  broken  away  to 
illustrate  the  bearing  for  the  same.  Fig.  3  is  a  perspective  view  Bhowing  a 
portion  of  a  carrier  and  tlie  bricks  tliereon."  i 

lAltboiigb  claim  1  is  not  in  issae,  yet  the  flanged  rollers  displayed  in  the 
drawings  will  be  explained  by  that  claim: 

"A  gravity  carrier  comprising  side  rails,  rods  connecting  said  rails  at 
IntervaU,  metal  rollers  having  flanged  ends  and  ways  and  balls  fitting  there- 
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It  will  be  observed  that  the  rods  with  threaded  terminals  not  only 
pass  through  the  rolls  (including  the  ball-bearing  appliances),  but  also 
through  the  side  rails,  upon  the  outside  of  which  they  are  fastened  by 
lock  nuts  i.  This  seems  to  have  rendered  it  inconvenient  to  remove 
a  single  rod  with  its  accompanying  roller,  since  it  required  removal  of 
one  of  the  side  rails  entirely.  It  was  sought  to  overcome  this  by  the 
second  patent.  The  chief  difference  between  the  two  patents  is  thus 
stated  by  counsel  for  appellee : 

"The  second  patent  differs  from  the  flrst  prindpaUy  in  tlie  provision  of 

conyenlent  means  for  removing  a  single  rod  with  its  accompanying  roll 
without  In  any  way  disturbing'  the  adjustment  of  any  other  roll.  This  la 
accomplished  by  having  the  side  rails  provided  with  slots  or  notdies  In  the 
upper  edges,  with  the  rods  detachahly  mounted  In  such  notches,  thus  mak- 
ing It  possible  to  immediately  remove  any  roll  from  the  carrier  without  dis- 
turbing the  other  rolls." 

The  means  so  provided  in  the  second  patent  may  be  seen  in  Fig.  2  of 
the  drawings  accompanying  the  letters  patent.    It  follows : 


/=yf^.      20     ;l 


"In  the  drawing,  S  represents  the  side  rails  of  the  carrier,  composed  prefer- 
ably of  flat  steel  bars.  These  bars  are  provided  at  Intervals  In  their  upper 
edges  with  vertical  slots  or  notches  S  adapted  to  receive  rods  4  having 
threaded  ends  and  provided  with  lock  nnts  5  and  6,  the  former  on  the  out>- 
side  of  the  bars  and  the  latter  between  them.  •  •  •  Any  roller  can  be 
easily  removed  from  the  carrier  by  loosening  the  lock  nuts  5." 

We  may  mention  one  or  two  other  changes  that  were  made  in  the  de 
vice  of  the  second  patent.  One  involves  the  sectional  coupling.  It  is 
said  in  the  specification  of  the  first  patent  that  the  sections  are  made 
of  any  suitable  leng^th  and  "coupled  together  at  their  ends" ;  while  in 
the  second  patent  it  is  stated  that  various  forms  of  coupling  devices 
may  be  provided,  but  preference  is  given  to  "a  tongue  19  on  the  end  of 

In,  cones  mounted  on  said  rods  and  having  bearing  surfaces,  and  between 
which  surfaces  and  said  ways  said  balls  are  arranged." 

And  as  further  explanatory  of  the  elements  comprised  In  the  patented  de- 
vice we  think  it  sufficient  for  present  purposes  to  add  a  claim  tliat  Is  In  Issue  -C 

"2.  A  gravity  carrier  comprising  side  rails  and  means  connecting  them  at 
intervals,  and  rollers  having  antl-frlctlon  bearings  at  their  ends  upon  said 
connecting  means  and  forming  a  way  over  which  comparatively  small  ar- 
ticles such  as  brick  may  be  transported,  said  rollere  being  of  substantially 
uniform  diameter  between  their  ends  and  extending  above  the  tops  of  said 
rails,  substantially  ai  desuril)ed." 


Digitized  by 


Google 


HT7EBNEB-TOI.BDO  BBBW.  OO.  V.  MATHEWS  GBAV.  CABEIEE  CO.        439 

each  rail  S  bent  outwardly  to  offset  it  from  the  plane  of  the  rail  and 
adapted  to  fit  brtween  a  plate  £0  and  the  end  of  the  abutting  rail." 
These  parts  may  be  riveted  or  bolted  together.  Another  change  was 
made  through  the  use^  of  additional  braces.  Apparently  three  within 
each  section  are  disposed  at  right  angles  with  the  side  rails  and  fas- 
tened to  them,  and  between  these  braces  are  two  sets  of  diagonally  cross- 
ing braces ;  the  object  being  to  hold  the  sides  of  the  carrier  in  "parallel 
relation  with  one  another.  Claims  1  and  4  are  copied  in  the  margin 
further  to  illustrate  the  second  patent.* 

Appellee  offered  in  the  court  below  one  section  of  the  Mathews 
gravity  carrier  as  an  exhibit.    This  exhibit,  as  we  understand,  ai^d 
additional  sections  of  the  carrier,  were  displayed  and  operated  as  a  uni- 
tary structure  at  the  hearing  in  our  court.    The  exhibit  seems  to  com- 
prise tlie  main  features  of  the  two  patented  devices  in  suit,  except  in 
two  or  three  respects:    The  rollers  have  no  flanges,  but  are  disposed 
so  that  their  upper  plane  is  above  that  of  the  side  rails ;  thus  flanges  are 
rendered  unnecessary  for  transporting  "articles  of  greater  length  than 
the  width  of  the  carrier";   the  flanges  were  distinct  features  of  the 
first  patent,  and  of  the  specification  and  drawings  of  the  second  patent, 
though  they  appear  to  have  been  given  up  in  the  structure  exhibited. 
Further,  this  exhibit  omits  lock  nuts  4  of  the  first  and  6  and  6  of 
the  second  patent,  and  also  the  threads  upon  the  end  portions  of  the 
cross  rods  passing  through  the  rollers  of  both  patents.     The  notches 
of  the  second  patent,  it  is  true,  are  preserved  in  the  side  rails  of  the 
exhibit ;  but  instead  of  lock  nuts  6  a  metal  l«r,  extending  throughout 
the'length  of  a  section  and  having  slots  disposed  therein  so  as  to  en- 
gage the  ends  of  the  cross  rods,  is  bolted  to  the  outer  and  upper  sur- 
face of  each  side  rail.    Lock  nuts  6  are  replaced  in  function  by  (a) 
notches  cut  into  the  cross  rods  near  their  ends  so  as  to  fit  into  and  be 
held  fast  by  the  notches  of  the  side  rails,  and  (b)  tubular  portions  of 
the  ball-beariiig  devices  surrounding  the  cross  rods  and  extending  from 
the  ends  of  the  rollers  almost  to  the  side  rails;  the  purpose  seems  to 
be  to  hold  the  rails  in  "parallel  relation  with  one  another"  and  also  free 
from  the  ends  of  the  rollers.    This  substitution  of  a  slotted  metal  bar 
and  notched  cross  rods  apparently  has  the  further  purpose  of  facilitat- 
ing the  separate  removal  of  rollers.    Whether  we  have  or  not  rightiy 
inteipreted  the  objects  of  these  differences  between  the  patents  in  suit 
and  the  exhibit,  the  changes  serve  to  characterize  methods  of  progress 
which  may  well  be  considered  in  trying  under  the  facts  of  this  case  to 
distinguish  between  skill  and  invention.    We  come  now  to  an  inquiry 
mto  the  state  of  the  art  prior  to  the  dates  of  the  patents  in  suit. 

»"1.  A  gravity  carrier  having  side  rails  composed  of  flat  metal  bars 
having  Blots  or  notches  In  their  UK>er  edges,  rods  detachably  mounted  in 
said  slots  and  connectliig  said  rails,  and  rollers  having  antl-frlctlon  bearings 
on  said  rods,  substantially  as  described." 

"4.  A  gravity  carrier  comprising  side  rails,  diagonally  arranged  brace  bars 
connecting  said  rails,  cross  rods  also  connecting  said  rails,  the  upper  edges 
of  said  rails  being  provided  with  vertical  slots  or  notches  and  rollers  de- 
tachably mounted  In  said  notches." 
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(1)  Gravity  Carriers  Old. — In  point  of  equivalency  more  of  the  pres- 
ent elements,  whether  considered  singly  or  in  combination,  are  perhaps 
to  be  found  in  Alvey's  gravity  conveyer,  patented  in  1902,  No.  714,432, 
than  in  any  other  prior  patent.    Alvey  stated  in  his  specification : 

"My  invention  relates  to  conveyers  for  the  purpose  of  transferring  gooda 
from  place  to  place— such  as  boxes,  iMirrels,  and  packages — the  movement  of 
the  packages  or  other  articles  being  ordinarily  effected  by  gravity ;  but  It  is 
to  be  understood  that  the  invention  is  not  co^flned  necessarily  to  a  con- 
veyer on  which  the  articles  are  moved  by  that  force  alona  •  •  •  The 
invention  has  for  its  objects  to  enable  goods  to  be  transferred  from  one 
point  to  another,  as  in  a  warehouse,  expeditiously  and  with  a  minimum  of 
hand  labor  and  to  allow  of  the  apparatus  being  adjusted  to  receive  goods  at 
different  points,  and  to  deliver  them  at  different  points  as  may  be  required, 
expeditiously  and  with  certainty." 


ing 


Among  the  drawings  accompanying  the  letters  patent  are  the  f  oUow- 


!W/    Jjl 


to     J 


^^■J- 


"Plg.  1  Is  a  perspective  view  showing  a  conveyer  of  portable  character 
embodying  my  Invention  set  up  in  a  warehouse  for  the  transfer  of  goods  from 
one  point  to  another.  •  •  •  Fig.  3  is  a  plan  view  of  a  portion  of  the  s&tai. 
*  *  *  Fig.  7  Is  a  sectional  view  of  the  roller  bearing.  •  •  •  Eadi  of 
the  straight  sections  A  comprises  side  pieces  1,  of  wood  or  other  suitable 
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material,  united  at  suitable  points  by  transverse  connecting  members  or 
tie  rods  2.  These  side  pieces  have  formed  in  them  or  attached  to  them 
bearings  S  lor  the  sliafts  or  journals  4  ot  the  transverse  rollers  O.  The 
latter  are  waced  apart,  but  are  sufficiently  dose  together  to  enaUe  the  goods 
to  be  conveyed  to  pass  from  one  roller  to  the  next  without  falling  through. 
The  curved  sections  B  are  constructed  on  similar  principles,  but  with  inner 
and  outer  curved  side  pieces  5  and  6,  the  rollers  0"  of  said  curved  sections 
b^ng  arranged  on  lines  radial  to  tbe  center  of  the  curve  on  which  the  sec- 
tion is  constructed.    •    •    • 

"It  is  highly  important  that  the  rollers  should  revolve  fre^  under  pack- 
ages ot  rela^vely  light  weight,  to  wliich  end  the  rollers  must  not  be  too 
heavy  or  have  too  much  inertia.  On  the  other  hand,  they  must  be  strong 
enough  to  carry  heavy  weights  when  required.  I  have  constructed  the  rollers, 
after  much  experimentation,  of  a  material  which  meets  both  these  require- 
ments. They  are  made  from  a  pulp  of  hard  fiber  of  relatively  light  spedflc 
gravity,  known  as  'leatheroid.'  They  are  thus  also  seamless,  without  grain, 
and  not  liable  to  crack." 

As  illustrative  of  the  combinations  and  essential  elements  involved, 
two  of  the  claims  are  copied  in  the  margin.' 

Alvey  further  developed  the  gravity  carrier  art  through  his  patent 
of  May  23,  1905,  No.  790,776,  under  an  application  filed  September  5, 
1904.  He  introduced  a  spiral  gravity  conveyer  adapted  to  carry  all 
kinds  of  articles  usually  stored  in  warehouses,  from  any  of  the  upper 
floors  to  the  basement  or  shipping  room,  and  to  discharge  packages 
at  any  of  the  intermediate  floors.  The  spiral  conveyer  is  adjusted  to 
and  supported  by  a  vertical  post  extending  through  such  floors  of  the 
building  as  may  be  desired,  with  suitable  openings  through  which  to 
maintain  the  conveyer  and  carry  packages ;  in  order  to  distribute  pack- 
ages at  intermediate  floors,  gravity  switches  are  removably  connected 
with  the  spiral  portions  of  the  conveyer ;  provision  is  made  for  carry- 
ing articles  to  the  spiral  parts  by  gravity  conveyers,  which,  as  also  the 
switches,  are  similar  in  form  to  the  structures  above  shown  in  Alvey's 
patent  of  1902,  No.  714,432.  Alvey  went  still  farther  in  1905,  under 
an  application  of  September  5,  1904,  through  his  patent,  No.  790,811. 
There  he  provided  for  lifting,  instead  of  lowering,  packages  from  floor 
to  floor.  The  conveyer  is  maintained  at  an  ascending  grade  and  driven 
by  power.  It  is  to  be  observed  of  both  of  Alvey's  later  structures  that 
the  carriers  are  divided  into  sections  with  angle  iron  side  rails. 

Some  14  years  before  the  issue  of  Alvey's  first  patent,  Pusey  secured 
a  patent.  No.  387,733,  upon  a  structure  called  an  "artificial  "toboggan 
or  coasting  hill,"  which  is  instructive  in  the  gravity  carrier  art.  'The 
specification  states : 

"The  trackway  consists  of  a  series  of  rollers  joumaled  transversely  in  a 
suitable  framework." 


*"1.  In  a  portable  conveyer,  the  combination  of  a  plurality  of  sections 
provided  with  transverse  rollers,  and  supports  for  said  sections,  the  upper 
part  of  each  support  being  hinged  to  the  conveyer-section  and  the  lower  part 
of  each  support  being  adjustable  on  said  upper  part" 

"ft.  In  a  gravity  conveyer,  the  combination  of  a  series  of  separately  and 
freely  rotatable  rollers,  and  means  for  supporting  the  same  to  form  an 
inclined  way,  said  rollers  being  constructed  with  shoulders  16  and  intermedi- 
ate recessed  portions,  and  adapted  to  automatically  maintain  packages  in 
the  middle  of  said  way,  substantially  as  set  forth." 
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The  simplicity  of  the  structure  will  be  seen  by  reference  alone  to 
some  oi  the  accompanying  drawings : 


"Kg.  1  Is  a  side  elevation.  Fig.  2  Is  a  plan.  •  •  •  Fig.  5  la  an  eleva- 
tion of  roller  detached,  with  end  view  of  the  toboggan  thereon.  •  •  • 
o,  Figs.  1  and  2,  represents  longitudinal  frames  or  stringers  supported  bjr  a 
trestlework  or  posts,  b,  and  provided  with  bearings  o,  for  the  Journals  of  tlie 
series  of  wide  transverse  rollers  D." 

The  cylindrical  portions  of  the  rollers  are  made  of  waterproofed 
paper  or  strawboard,  or  similar  light  and  strong  material.  The  patentee 
states  in  his  specification: 

■  "I  am  aware  of  the  fact  that  roller  trackways  for  sleds  are  old,  •  •  • 
In  which  trackway  were  Inserted  rollers  or  balls  for  the  runners  of  tue 
sleds  to  descend  upon ;  and  I  do  not  therefore  claim  broadly,  as  new,  an 
Inclined  trackway  with  rollers  therein." 

The  patentee's  idea  of  the  scope  of  invention  open  to  him  is  import- 
ant and  is  sufficiently  explained  by  claim  1  copied  in  the  margin.* 

In  1885  Hinds  &  Mace  received  a  patent  on  a  portable  chute.  No. 
312,468,  saying  in  their  sped^cation : 

"The  Invention  relates  to  Inclined  slldeways,  and  is  specially  adapted  to 
transfer  tiles,  bricks,  or  similar  articles  from  the  drying  shed  to  the  kiln,  or 
from  the  lilln  to  the  yard.  The  slldeway  Is  made  In  sections,  each  of  which 
has  Its  floor  composed  of  rollers  having  bearings  In  the  sides  of  the  sections." 

Palmer  obtained  a  patent  in  1888,  No.  376,340,  on  an  elevator,  which 
may  properly  be  regarded  as  a  distributing  contrivance;  it  was  designed 
for  carrying  goods  or  other  materials  up  or  down  in  a  warehouse,  store, 
manufactory,  or  other  similar  place  of  business,  and  automatically 

4  "An  artificial  coasting  course  or  toboggan  slide,  consisting  of  the  comol- 
nation  of  the  inclined  longitudinal  frames  or  stringers,  the  supporting  frame 
or  trestlework,  and  the  series  of  rollers  Journaled  In  and  between  said 
stringers,  adjacent  to  and  out  of  contact  with  each  other,  suhstantially  as 
and  for  the  purpose  set  forth." 
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delivering  them  at  di£ferent  floors  or  stations,  and  there  depositing 
them  upon  an  "inclined  series  of  rcrilers"  disposed  transversely  be- 
tween parallel  side  rails,  whence  they  were  moved  by  gravity  to  the 
place  desired;  the  particular  use  illustrated  by  the  drawings  related 
to  the  manufacture  and  handling  of  bricks. 

(2)  Metal  Side  Rails  and  Rollers. — ^It  will  he  noticed  that  none  of 
the  prior  patents  thus  far  considered  in  terms  calls  for  metal  rollers ; 
but  it  is  to  be  remembered  that  the  last  two  Alvey  patents  mentioned 
call  for  metal  side  rails.  Assimiing  that  a  change  of  material,  say 
from  wood  to  metal,  was  important  m  a  f rictional  sense  or  otherwise, 
there  were  kindred  power-driven  conveyers  whichj  expressly  pro- 
vided for  metal  rollers;  and  we  think  such  conveyers  may  fairly  be 
treated  as  part  of  the  prior  art  in  question.  They  are  certainly  of  a 
closely  analogous  art.  Holman  provided  for  the  use  of  metal  rollers 
in  1885  in  his  power-driven  railway  track  layer,  patent  No.  315,034. 
He  fastened  to  the  outer  sides  of  cars  a  sectional  tramway,  compris- 
ing parallel  side  rails,  called  "parallel  bars,"  with  transverse  metal 
rollers  joumaled  in  the  bars.  The  rollers  were  used  to  convey  ties 
and  rails  from  the  cars  to  points  in  front  of  the  train  in  the  line  of 
the  proposed  railway  construction.  Again,  in  Hanna's  carrying  roll, 
patented  October  28,  1902,  No.  712,061,  we  find  a  design  for  metal 
tubular  rollers  of  tmiform  diameter,  with  integral  journal  portions, 
which  are  intended  as  carriers  of  belts  for  "elevators,  conveyers,  and 
similar  classes  of  machinery."  The  patentee  made  no  provision  for 
side  rails  or  other  familiar  bearings  upon  which  to  operate  his  rollers 
as  carriers ;  nor  was  such  omission  unusual.  See,  for  instance,  the 
carriage  with  rollers  in  the  brick  and  tile  machine  of  McKenzie,  pat- 
ented in  1878,  No.  203,284,  and  in  Aiken's  feed  table  for  rolling  mills, 
patented  in  1890,  No.  439,925.  Further,  Alvey  emphasized  in  the 
portion  of  his  specification  above  quoted  the  importance  of  rollers 
that  would  revolve  freely  under  packages  of  relatively  light  weight 
and  yet  be  strong  enough  to  carry  heavy  weights  when  required ;  and 
he  says  that  "after  much  experimentation"  he  adopted  a  material  for 
rollers  called  "leatheroid,"  which  was  "seamless,  without  grain,  and 
not  liable  to  crack."  "  Pusey  had  pointed  out  years  before,  3iat  rollers 
might  be  made  of  "suitable  light  material,"  saying  that  the  "ease  with 
which  the  inertia  and  friction  of  the  rollers  are  overcome  *  *  * 
of  course  depends  mainly  upon  the  weight"  of  the  rollers.  He  pre- 
ferred "compacted  waterproofed  paper  or  strawboard,"  and  as  we 
have  seen  used  such  rollers  in  his  gravity  toboggan.  The  experience 
of  Alvey  and  that  of  Pusey  as  expressed  bv  each  in  his  specification, 
and  more  particularly  the  use  made  of  the  metal  rollers  as  above 
stated,  were  manifestly  suggestive  of  the  adoption  of  metal  rollers  for 

gravity  carriers.    Wright  v.  Tobacco  Co.,  252  Fed.  146, C.  C.  A. 

— ,  decided  by  this  court  August  3,  1918. 

(3)  Stationary  Axles  with  Revolvable  Rollers. — Appellee  points  out 
a  difference  between  the  patents  in  suit  and  the  gravity  conveyers  of 

»  Alvey's  roller  metal  Journals  and  metal  bearings  with  oU-retnlnlng  cham- 
ber 22  to  lubricate  them,  are  another  Important  feature  to  be  observed. 
Taej  are  Illustrated  la  Uga.  7  and  8  of  his  drawings,  supra. 
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the  prior  art  as  respects  the  relations  between  the  axles  and  rollers 
of  the  two  sets  of  structures.  True,  as  we  have  seen,  the  axles  of  the 
former  are  stationary  and  the  rollers  with  ball  bearings  revolve  upon 
them ;  while  the  rollers  of  the  latter  have  rigid  and  axially  connected 
journals  which  are  mounted  on  bearings  in  the  side  rails  and  revolve 
with  the  rollers.  Apart  from  the  ball  bearings  of  the  patents  in  suit, 
considered  later,  the  plan  of  an  exterior  roller  (composed  of  "sleeves") 
distinct  from  an  interior  part  axially  carried  by  side  bearings  ■wras 
shown,  for  instance,  by  McKenzie  in  1878  in  his  tn-ick  and  tile  machine 
before  pointed  out.  Holman,  above  mentioned,  provided  metal  rollers 
with  annular  flanges  at  their  ends;  but  he  also  stated  in  his  specifi- 
cation that  he  "proposed  to  make  these  rollers  hollow,  and  of  metal, 
and  to  mount  such  construction  of  roller  on  a  stationary  axle  which 
passes  through  the  closed  ends  of  the  roUer,  whereby  the  bearing'  is 
entirely  at  the  ends  of  the  roller."  Perhaps  the  commonest  examples  of 
this  latter  construction  are  found  in  the  ordinary  road  wagon,  having 
rigid  axles  and  spindles  with  hubs  turning  upon  the  spindles,  and  in 
the  idle  wheel  to  which  a  belt  is  shifted  when  not  in  use  for  trans- 
mission of  power,  while  the  bicycle  furnishes  a  complete  illustration, 
as  for  instance,  the  Douglas  bicycle,  patented  in  1892,  No.  469,627. 

(4)  Sectional  Carriers. — In  view  of  what  has  been  pointed  out  it  is 
scarcely  necessary  to  allude  to  this  feature  of  the  patents  in  suit.  We 
have  seen  that  Alvey's  patent.  No.  714,432,  divides  the  carrier  into 
sections  with  "firm  connection  of  the  various  sections  end  to  end," 
the  connecting  parts  being  described  in  the  specification  and  shown 
in  the  drawings ;  this  in  substance  is  true  of  Alvey's  patent.  No.  790,- 
776,  of  the  Hinds  &  Mace  patent,  and  also  of  the  Spence  portable  con- 
veyer, Pat.  No.  779,139,  We  do  not  stop  to  consider  the  horizontal 
and  diagonal  braces  of  the  sections,  because  such  bracing  is  familiar 
in  structures  of  everyday  use,  such  as  the  ordinary  stepladder,  trestle 
or  scafifold. 

(5)  Notched  Frames. — ^It  is  contended  that  the  patentee  of  the  sec- 
ond patent  in  suit  "introduced  for  the  first  time  the  feature  of  the 
slotted  side  rails  whereby  any  through  shaft  and  roller  could  be  re- 
moved separately."  This  is  to  overlook  Winter's  provision  of  the 
same  character  in  his  skid  for  moving  rails,  patented  September  19, 
1905,  under  application  of  1904,  No.  799,699.  The  rollers  are  there 
mounted  in  open  slots  and,  as  his  specification  states,  "may  be  easily 
removed  when  broken  or  worn  out  and  replaced  by  others."  Such 
slots  or  notches  were  old  when  Winter  adopted  them.  The  drawings 
of  the  McKenzie  patent  of  1878,  before  cited,  plainly  show  notches 
in  the  upper  edges  of  the  side  bars  in  which  the  rollers  were  joumaled, 
though  the  patentee  does  not  seem  to  have  thought  it  worth  while  even 
to  mention  the  notches  in  his  specification  or  claims.  However,  the 
notches  must  be  regarded  as  "described"  in  a  "printed  publication" 
within  the  meaning  of  the  patent  act  (Keene  v.  New  Idea  Spreader 
Co.,  231  Fed.  701,  708,  MS  C.  C.  A.  587,  and  citations  [C.  C.  A.  6])  ; 
this  is  true  of  the  drawings  of  Aiken's  and  Spence's  patents,  supra. 
Apart  from  Winter,  these  patentees  do  not  state,  though  it  is  manifest. 
that  the  notches  shown  were  designed  in  part  to  admit  of  separate 
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removals  of  rollers.  Further,  the  convenience  of  open  slots  with  par- 
allel sides  adjusted  to  corresponding  sides  cut  upon  stationary  axles 
near  their  ends  was  in  practical  purpose  shown  in  the  Douglas  patent ; 
indeed,  in  the  respects  mentioned  the  slots  and  axles  of  the  gravity 
carrier  exhibit  offered  in  evidence  closely  resemble  the  slots  and  axle 
of  the  Douglas  bicycle. 

(6)  Ball  Bearings. — The  ball  bearings  of  the  patents  in  suit  and  the 
carrier  produced  in  court  differ  in  some  details,  but  in  essential  re- 
spects they  are  all  like  those  commonly  used  in  bicycles ;  in  fact,  these 
carrier  rollers  with  their  ball  bearings  are  clear  equivalents  of  the 
hubs  and  ball  bearings  of  the  ordinary  bicycle.  This  is  sufficiently 
shown  by  the  following  patents:  Teetor  in  1891  for  "ball  •earing," 
No.  456,664;  Douglas,  supra;  Sturgis  in  1897  for  a  bicycle  training 
device.  No.  581,835 ;  Svensson  in  1897  for  anti-friction  journal  bear- 
ings. No.  580,994;  and  it  appears  in  Tcetor's  specification,  besides 
being  well  known,  that  bicyde  ball  bearings  were  old  in  1891.  The 
analc^  to  appellee's  designs  for  ball-bearing  rollers  found  in  the 
Sturgis  bicycle  training  device  is  very  persuasive.  This  device  com- 
prises three  rollers  mounted  transversely  between  uprights  fastened 
to  the  longer  sides  of  a  rectangular  adjustable  frame ;  the  rollers  are 
provided  with  axles  passing  Uirough  and  beyond  their  longitudinal 
centers  and  joumaled  in  the  uprights.  A  sprocket  chain  connects  the 
middle  and  forward  rollers,  and  the  three  rollers  are  so  disposed 
upon  the  frame  as  to  engage  the  wheels  of  a  bicycle  and  to  enable 
the  rider  to  operate  it  the  same  as  if  riding  on  a  road ;  and  although 
the  body  of  ihe  bicycle  remains  stationary,  its  wheels  revolve  upon 
the  rollers.    The  specification  states : 

*^e  TOlIeiB  are  joumaled  on  their  resi)ectiTe  axles  by  means  of  suitable 
bell  bearings." 

The  ball  bearings  arc  not  otherwise  described  except  as  they  are 
shown  in  Fig.  4  of  the  drawings.  They  appear  to  be  of -the  usual 
bicycle  tjrpe  and  to  be  operated  similariy  to  those  of  the  appellee's 
carrier.  It  is  to  be  noticed  however  that  the  Sturgis  ball-bearing  de- 
vice is  for  the  most  part  extended  beyond  instead  of  being  counter- 
sunk into  the  ends  of  the  roller ;  the  oups  seem  to  he  integral  parts  of 
the  roller,  while  the  cones  are  threaded  upon  the  ends  of  the  axle, 
and  opposed  annular  rings  are  provided  in  the  cups  and  cones  for  ball 
races  or  containers.  Although  the  material  of  which  the  rollers  are 
composed  is  not  shown  and  is  flot  very  important,  yet  apparently  it 
is  metal. 

We  have  thus  been  at  pains  to  point  out  earlier  devices  as  means 
for  testing  the  issue  of  fact  concerning  the  validity  of  the  patents  in 
suit;  and  we  are  unable  to  find  in  these  patents  any  advance  over  the 
prior  art  except  in  degree.  The  idea  of  a  gravity  carrier  was  not  new. 
In  one  form  or  other  such  carriers  had  been  designed,  patented  and, 
inferentially  at  least,  put  into  use.  Alvey  had  designed  them  for 
purposes  precisely  similar  to  those  of  the  patents  in  suit.  Even  the 
lands  of  business  which  Alvey's  carriers  and  those  of  appellee  were 
intended  tdStid,  the  emplacements  of  the  carriers  and  their  modes  of 
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operation,  Ae  results  to  be  attained,  all  are  practically  the  same.  The 
marked  resemblances  in  matters  of  equivalency  between  the  two  sets 
of  devices  cannot  escape  attention.  In  a  word,  the  devices  themselves, 
the  new  and  the  old,  as  they  are  shown  in  the  drawings  and  in  the 
descriptions  of  the  patentees,  speak  in  terms  amounting  to  a  demon- 
stration. 

We  understand  it  to  be  admitted,  it  certainly  is  true,  that  every  ele- 
ment of  the  claims  in  suit  is  old.  What  has  been  done  here  is  to  adapt 
and  substitute  some  old  and  familiar  devices  in  place  of  certain  parts 
of  the  earlier  grkvity  carriers,  particularly  Alvey's.  This  involved 
ifor  the  most  part  simply  a  change  in  the  material  of  parts  comprised 
in  the  Arlier  carriers;  and  these  substituted  devices  practically  per- 
form, not  only  the  same  functions  as  had  been  performed  by  the  re- 
placed parts,  but  also  the  same  functions  as  they  themselves  had  per- 
formed in  devices  of  the  prior  art.  It  may  not  be  amiss  to  show 
again  where  some  of  the  important  substituted  parts  may  be  found 
in  the  prior  art:  Appellee's  metal  roller  was  described  by  Holman, 
in  1885,  and  the  rigid  axle  (with  whatever  incidental  support  the  axle 
furnishes  to  the  side  rails)  and  ball  bearings  were  shown  by  Sturgis, 
and  the  perfectly  jJain  equivalency  of  the  bicycle  hub  with  its  ball 
bearings  and  rigid  axle  should  also  be  borne  in  mind ;  die  notches  or 
slots  of  the  side  rails  and  the  facilities  they  afford  for  separate  remov- 
al and  replacement  of  rollers  were  shown  and  explained  by  Winter 
and  Douglas ;  as  to  the  metal  side  rails,  it  is  necessary  only  to  recall 
those  of  Alvey's  last  two  patents;  the  remaning  parts  of  appellee's 
devices  are  negligible;  and  after  all  the  old  and  the  new  carriers  in 
precisely  the  same  way  transport  packages  by  gravity. 

[1]  It  must,  of  course,  be  conced^  that  patentable  novelty  aiay 
exist  in  a  combination  of  old  elements;  but  here  the  combination 
claims  in  suit  are  lacking  in  the  usual  and  essential  tests  of  invention. 
No  new  function  of  elements  or  new  method  of  operation  is  evolved, 
and  the  result  achieved  is  exactly  the  same  as  the  old  one.  The  set- 
tled rule  under  such  facts  is  that  to  adapt  an  old  and  familiar  device 
to  another  structure  equally  old  and  well  known  is  not  to  exercise  the 
inventive  faculty;  it  is  to  apply  the  skill  of  the  mechanic.  Aron  v. 
Manhattan  Railway  Co.,  132  U.  S.  84,  88,  10  Sup.  Ct.  24,  33  L.  Ed. 
272;  Peters  v.  Active  Mfg.  Co.,  129  U.  S.  530,  537,  9  Sup.  Ct.  389, 
32  L.  Ed.  738;  Crescent  Brewing  Co.  v.  Gottfried,  128  U.  S.  158, 
169,  9  Sup.  Ct.  83,  32  L-  Ed.  390;  Penn.  Railroad  v.  Locomotive 
Truck  Co.,  110  U.  S.  490,  494,  4  Sup.  Ct.  220,  28  h-  Ed.  222;  Weir 
Frog  Co.  V.  Porter,  206  Fed.  670,  676,  124  C.  C.  A.  470  (C.  C.  A.  6); 
Frederick  R.  Steams  &  Co.  v.  Russell,  85  Fed.  218,  226,  29  C.  C.  A. 
121  (C.  C.  A.  6);  Indiana  Novelty  Mfg.  Co.  v.  Crocker  Chair  Co., 
103  Fed.  496,  502,  43  C.  C.  A.  287  (C.  C.  A.  7). 

[2]  It  may  further  be  conceded  that  appellee's  carriers  are  better 
than  the  Alvey  carriers  or  any  others  of  the  prior  art;  this,  too,  is 
unavailing.  It  is  met  by  the  old  rule  that  a  mere  carrying  forward 
of  the  original  idea,  a  change  in  form,  an  improvement  in  d^ree, 
without  substantial  change  in  either  means  or  result,  is  not  invention. 
Railroad  Supply  Co.  v.  Elyria  Irmi  Co.,  244  U.  S.  285,  .^2,  37  Sup. 
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Ct.  502,  61  ly.  Ed.  1136;  Wagner  v.  Meccano  Limited,  246  Fed.  603, 
608,  158  C.  C.  A.  573  (C.  C.  A.  6),  and  citations.  Superiority  is  not 
enough.  Grinnell  Washing  Machine.  Co.  v.  Johnson  Co.,  24/  U.  S. 
426,  38  Sup.  Ct.  547,  62  L.  Ed.  1196.'  It  can  scarcely  be  doubted  that 
the  defects  if  any  in  the  Alvey  structures  might  have  been  remedied 
by  the  skilled  mechanic.  Keene  v.  New  Idea  Spreader  Co.,  231  Fed. 
701,  710,  145  C.  C.  A.  589  (C.  C.  A.  6).  This  derives  emphasis  from 
the  changes  made  in  appellee's  carrier,  as  we  have  pointed  them  out  in 
the  exhibit  produced  in  court. 

[3]  It  is  said  that  appellee's  carrier  is  not  anticipated  by  any  single 
patent;  but  it  is  not  necessary  to  show  complete  anticipation  in  a  single 
patent  The  selection  and  putting  together  of  the  most  desirable  parts 
of  different  machines  in  the  same  or  kindred  art,  making  a  new  ma- 
chine, but  in  which  each  part  operates  in  the  same  way  as  it  operated 
before  and  effects  the  same  result,  cannot  be  invention;  sudi  com- 
binations are  in  the  nature  of  things  the  evolutions  of  the  mechanic's 
aptitude  rather  than  the  creations  of  the  inventor's  faculty.  Thomp- 
son V.  Boissdier,  114  U.'  S.  1,  11,  5  Sup.  Ct.  1042,  29  ly.  Ed.  76; 

Luten  V.  Whittier,  251  Fed.  590, C.  C.  A.  ,  decided  bv  this 

court  May  7,  1918;  Elite  Mfg.  Co.  v.  Ashland  Mfg.  Co.,  23^  Fed. 
893,  895,  149  C.  C.  A.  205  (C.  C.  A.  6);  Kelly  v.  Clow,  89  Fed.  297, 
303,  32  C.  C.  A.  205  (C.  C.  A.  7) ;  Keene  v.  New  Idea  Spreader  Co., 
supra,  231  Fed.  at  pages  708,  709,  145  C.  C.  A.  589. 

[4]  Asstmiing,  as  counsel  claim,  that  large  sales  have  been  made  of 
the  carriers  in  issue,  still  commercial  success  is  never  a  safe  criterion, 
except  in  cases  of  doubtful  validity  of  the  patent;  such  success  can- 
not aid  claims  that  are  clearly  without  patentable  novelty.  Olin  v. 
Timken.  155  U.  S.  141,  155,  15  Sup.  Ct.  49,  39  L,.  Ed.  100;  Grinnell 
Washing  Machine  Co.  v.  Johnson  Co.,  supra;  Keene  v.  New  Idea 
Spreader  Co.,  supra,  231  Fed.  at  page  710,  145  C.  C.  A.  589. 

[S]  We  conclude  that  the  claims  in  issue  under  the  first  patent  in 
suit  and  all  the  claims  of  the  second  one  are  null  and  Void  for  want 
of  invention ;  the  decree  is  accordingly  reversed,  and  the  cause  remand- 
ed, with  direction  to  dismiss  the  bill ;  and  appellant  will  recover  costs, 
except  such  as  arise  from  one-half  the  copies  of  letters  patent  intro- 
duced by  it,  60  in  all,  and  embodied  in  the  record. 


Digitized  by 


Google 


448  263  FEDBBAL  BBPORTEB 

WINDSOR  V.  MBRCIEB.  j 

(Circuit  Court  of  Appeals,  Sixtli  Circuit    October  8^  1918.) 

Na  3128. 

I 
Patents  €=9328 — Invbntion — Dcuping  Body  fob  Vehicxes. 

The  Windsor  patent.  No.  1,181,192,  for  a  dumping  body  for  Tebide^ 
held  void  for  lack  of  Iny^itlon. 

Appeal  from  the  EHstrict  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan;  Arthur  J.  Tuttle,  Judge. 

Suit  in  equity  by  James  G.  Windsor  against  John  A.  Mercier.  De- 
cree for  defendant,  and  complainant  appeals.    Affirmed. 

Stuart  C.  Barnes,  of  Detroit,  Mich.,  for  appellant. 
Barthel  &  Barthel,  of  Detroit,  Mich.  (O.  F.  Barthel  and  C.  R.  Stick- 
ney,  both  of  Detroit,  Mich.,  of  counsel),  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  COCH- 
RAN, District  Judge, 

DENISON,  Circuit  Judge.  The  plaintiff  below  appeals  from  the 
decree  dismissing  his  infringement  bill,  based  upon  patent  to  Wind- 
sor, No.  1,181,192,  issued  May  2,  1916,  and  covering  a  dumping  body 
for  vehicles.  The  patent  has  two  claims.  The  District  Court  held 
them  both  invalid.  The  plaintiff  rests  his  appeal  upon  the  second 
claim,  as  to  which  infringement  is  better  made  put,  and  only  that 
claim  need  be  ccwisidered.  The  construction  involved  is  clearly  enough 
indicated  by  the  language  of  the  claim,  which  is  as  follows : 

"The  combination  with  a  vehicle,  a  horizontal  transverse  way  on  said  ve- 
hicle, a  body  V-shaped  in  cross-section  having  sides  converging  downward 
toward  a  center,  a  rocker  engaging  said  way  shaped  In  approximately  the 
arc  of  a  drde  ext^iding  under  and  adjacent  to  the  lower  portion  of  said 
body  at  its  center,  and  eiftendlns  farther  from  the  surfftoe  of  said  body 
and  rising  above  the  lower  part  of  said  body  toward  each  end,  the  sides  of 
said  body,  when  in  Its  upright  position,  being  inside  of  the  other  lateral 
limits  of  said  vehicle,  said  rodser  being  adapted  to  carry  said  body  laterally 
of  the  vehicle  so  that  its  dumping  edge  shall  be  beyond  said  limits  when  said 
body  is  rocked  to  Its  dumping  position  and  said  side  along  the  surface  of 
which  the  load  Is  discharged  shall  have  its  inner  edge  elevated  because  of 
the  said  extension  of  the  rocker  beyond  the  surface  of  the  body,  so  that  the 
load  shall  slide  therefrom  by  gravity." 

The  general  plan  of  supporting  the  dumping  body  upon  curved  arms, 
which  rock  upon  a  horizontal  base,  so  that  as  the  body  is  tilted  there 
is  a  tendency  to  carry  the  whole  of  it  sidewise  and  enable  it  to  dump 
clear  of  the  base,  reveals  an  obviously  useful  idea ;  but  Windsor  was 
not  the  first  to  adopt  this  general  plan.  His  invention,  if  there  is  any, 
consists  only  in  refinements  and  improvements.  Windsor  thought 
he  had  made  the  broader  invention  to  which  we  have  referred,  and 
expressed  this  thought  in  his  first  claim  as  filed,  which  was: 

"The  combination  of  a  body,  a  rocker  secured  to  said  body  and  passing 
under  the  lower  portion  erf  the  same,  and  a  transverse  way  upon  which  said 
rocker  may  rolL" 
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Successive  rejections  in  the  Patent  Office  eventually  led  to  inject- 
ing into  the  claim  the  limitations  that  the  sides  of  the  V  body,  when 
in  its  upright  position,  should  be  inside  the  other  lateral  limits  of  the 
vehicle,  and  that  the  rocker  should  have  such  a  high  degree  of  curva- 
ture and  should  project  out  away  from  the  V  sides  of  the  body  so  far 
that  when  the  V  body  was  tipped  over  in  dumping  position  the  apex 
of  the  V  should  be  lifted  high  enough  to  cause  the  contents  of  the 
body  to  slide  out  l^  gravity.  It  is  plain,  at  least  after  our  attention 
is  called  to  it,  4hat  the  extent  to  which  this  apex  is  swung  up  from 
the  bottom,  ana  therefore  the  extent  of  the  tendency  of  the  contents 
to  slide  out  by  gravity,  will  depend  upon  the  shape  and  extent  of  the 
rocker.  It  was  in  effect  conceded  in  the  Patent  Office — or,  if  not  con- 
ceded, it  is  entirely  clear — that  proportioning  the  dump  body  so  as 
to  keep  it,  when  upright,  within  the  lateral  limits  of  the  vehicle,  is  a 
mattef  that  cannot  contribute  patentability  to  an  otherwise  nonpatent- 
able  combination;  and  hence  the  second  distinction  and  character- 
istic above  noted'  indicates  the  decisive  question.  Did  the  addition 
of  this  element  of  construction  to  combinations  otherwise  existing  or 
obvious  create  a  new  and  patentable  combination  ? 

Windsor  has  developed  the  commercial  use  of  his  invention  in  con- 
nection with  highway  vehicles,  like  motor  trucks  and  trailers;  but 
his  pateilt  relates  to  dumping  bodies  without  limitation,  and  dumping 
bodies  for  railway  cars  are  within  the  fields  of  infringement  and  of 
prior  art.  From  this  conclusion,  it  follows  that  all  the  elements  of 
his  claim  are  old  and  have  been  associated  in  the  same  general  re- 
lationship to  bring  the  same  general  result.  Such  novelty  as  his 
structure  has  pertains  to  specific  relationship  and  degree  of  result. 
It  was  old  to  make  dumping  bodies  of  V  shape  or  with  square  bot- 
toms or  with  curved  bottoms ;  it  was  old  to  mount  them  on  rockers, 
either  at  each  end,  in  trunnion  form,  or  underneath  like  a  child's  cra- 
dle; they  were  made  low  or  high  or  narrow  or  widfe  as  desired ;  tracks 
for  the  rockers  had  been  provided  of  shape  and  length  appropriate 
to  the  specific  rocker  used;  the  bodies  had  been  arranged  to  dump 
from  one  side  only  or  from  either  side,  and  to  dump  automatically 
when  released,  and  to  return  automatically  to  vertical  position  when 
empty;  and  the  rockers  had  been  of  different  shapes  and  sizes. 

Windsor  desired  to  use  a  V-shaped  body;  he  did  not  wish  it  to 
overhang  the  sides  while  the  vehicle  was  in  motion,  and  so  he  made 
it  narrow.  He  desired  that  when  it  was  tilted  into  dumping  posi- 
tion the  side  edge  which  had  become  the  lower  edge  should  project 
laterally  beyond  the  sides  of  the  vehicle,  and  so  he  made  the  rockers 
with  a  sufficient  degree  of  curve  to  insure  lateral  travel  of  the  dump- 
ing body  whfen  tilted  <m  the  rockers.  He  wished  the  body  to  dis- 
charge its  contents  completely  by  gravity  when  it  was  tilted,  and 
therefore  made  the  rockers  of  such  shape  that  the  edge  which  had 
been  the  bottom  of  the  V  and  which  became  the  inner  edge  when 
tilted,  should  then  be  elevated  well  above  the  outer  edge.  He  wished 
the  body  to  dump  automatically  by  gravity  when  the  fastening  was 
removed  which  held  it  against  opposite  tilting,  and  to  return  automat- 
ically to  vertical  position  when  the  load  was  discharged,  and  there- 
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fore  he  so  proportioned  the  parts  that  when  the  body  was  loaded  the 
center  of  gravity  would  be  above  the  rocking  center,  and  when  the 
vehicle  was  empty  the  two  centers  would  have  relatively  reversed 
position. 

The  modifications  and  limitations  found  in  the  second  claim  are 
only  descriptive  of  the  shape  and  arrangement  of  the  parts  which 
produce  these  results,  and  in  each  instance  the  dependence  of  the 
result  upon  the  shape  and  relationship  of  the  parts  had  either  been 
illustrated  or  pointed  out  in  the  older  patents  or  vas  too  obvious 
to  have  required  statement  or  illustration.  Nothing  was  involved, 
excepting  elementary  principles  of  mathematics  and  of  familiar  con- 
struction. We  are  satisfied  that  Windsor  did  not  accompUst)  any 
new  result 'in  the  sense  in  which  th?it  term  is  rightly  used  as  indica- 
tive of  invention.  On  the  other  hand,  we  thirJc  his  adaptation  of 
existing  structures,  in  order  to  make  a  dumping  body  that,*  when 
applied  .to  road  vehicles,  would  be  in  some  degree  better  than  the  old 
forms,  was  well  within  the  limits  of  mechanical  skill. 

The  specific  thing  most  urged  upon  us  as  evidence  of  invention  is 
that  older  structures,  with  underneath  rockers,  had  the  rocker  at  its 
central  point  farthest  away  from  the  dumping  body,  while  Windsor 
made  this  the  nearest  point  of  approach;  but  this  is  merely  the  in- 
evitable effect  of  using  a  V-shaped  body  sufficiently  extended  down- 
ward. Whether  the  V  is  sharp  enough  to  produce  the  desired  rela- 
tion or  is  too  obtuse  for  that  purpose  is  of  no  substantial  importance; 
and  patentability  cannot  rest  on  an  unimportant  selection  of  form. 

Though  we  should  hesitate  to  describe  Windsor's  product,  in  strict 
nomenclature,  as  an  aggregation,  yet  we  think  the  rightfulness  of 
our  conclusion  is  illustrated  by  the  latest  expression  of  the  Supreme 
Court  in  Grinnell  Go.  v.  Johnson  Co.,  247  U.  S.  426,  38  Sup.  Ct.  547, 
62  L.  Ed.  1196,  filed  June  10,  1918.  See,  also,  Huebner  Co.  v.  Math- 
ews Co.,  253  Fed.  435,  —  C.  C  A,  — ,  this  day  decided,  and  some 
of  our  own  opinions  cited  therein. 

The  decree  is  affirmed. 
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POUTZBK  TOY  MFG.  CO.,  Ina,  v.  NATIONAIi  FRENCH  FANCY 
NOVELTY  CO.,  Inc. 

(District  Court,  8.  D.  New  York.    February  19,  1918.) 

1.  Patkhtb  ^=>179 — CoNSTBUOTioN — OoMPoemoN  OF  Old  Mattbb. 

A  claim  of  a  patent  for  a  child's  toy,  which  did  not  display  any  new- 
principle  of  mechahlcs,  or  any  new  application  of  any  principle,  but  was 
t<»  a  mere  composition  of  old  matter,  the  pleasing:  feature  of  wbldi  de- 
pended upon  a  concealed  switch,  which  would  cause  the  eyes  to  blink, 
should  receive  a  narrow  construction,  limited  to  the  exact  form  of  the 
toy  shown. 

2.  Patents  «=»17&— Constbuction  of  Claih — "Conceauhnt." 

The  word  "concealment,"  In  Its  application  to  a  claim  of  a  patent  for 
a  toy  for  children,  the  pleasing  feature  of  which  was  a  concealed  switch, 
which  wotild  make  the  eyes  blink,  means  hidden  from  ordinary  observa- 
tion. 

[Ed.  Note. — For  other  deflnitions,  see  Wbrds  and  Phrases,  First  ano 
Second  Series,  Concealment.] 

In  Equity,    Suit  by  the  Politzer  Toy  Manufacturing  G)mpany,  In- 
corporated, against  the  National  Frendi  Fancy  Novelty  Company,  In-    . 
corporated,  involving  patent  No.  844,577,  to  Martha  Borchardt,  dated 
February  19,  1907.   Dtecree  for  complainant. 

Stephen  J.  Cox,  of  New  York  City,  for  plaintiff. 
George  h.  Wheelock,  of  New  York  City,  for  defendant. 

HOUGH,  District  Judge.  It  is  held  that  the  patent  to  Borchardt 
now  in  suit  is  a  valid  patent,  disclosing  the  statutory  requisites  of 
novelty,  etc.  It  is  also  held  that  the  defendant  has  infringed  upon 
this  patent  by  the  manufacture  and  sale  of  the  article,  a  specimen 
o!  which  is  here  produced  and  marked  Plaintiff's  Exhibit  A. 

[1]  This  is  the  kind  of  patent,  however,  which  may  be  (and  in 
many  cases  in  the  past  has  been)  made  the  subject  of  imnecessary  and 
expensive  proceedings  before  a  master.  Therefore,  in  order  to  pre- 
vent, so  far  as  in  me  lies,  such  proceedings,  I  go  further  than  the 
requirements  of  this  present  hearing,  and  hold  that,  the  claim  of  the 
patent  must  be  interpreted  with  the  utmost  narrowness. 

What  is  it  that  enabled  Mrs.  Borchardt  to  get  a  patent  upon  this 
toy?  The  patent  covers  a  new  article  of  manufacture;  a  compo- 
sition of  matter.  There  is  not  shown  or  displayed  in  it  any  new  prin- 
ciple of  mechanics,  or  any  other  branch  of  science,  or  any  new  appli- 
cation of  any  principle  of  mechanics  or  science. 

Without  being  able  to  define  "invention,"  one  may  at  times  attempt 
to  describe  it,  and  the  claim  which  undoubtedly  operated  on  the  minds 
of  the  officials  of  the  Patent  Office,  and  which  operates  on  my  mind 
to  show  invention,  is  the  neat  union,  especially  attractive  to  the  child- 
ish mind,  of  familiar  principles  and  old  appliances  in  the  form  bf 
a  toy ;  for  this  composition  of  matter  can  only  be  useful  to  and  among 
children.  This  adaptation  of  means  to  end,  this  embodiment  of  the 
means  in  a  new  form,  certainly  possesses  some  of  the  attributes  of  in- 
vention. But  when  a  person  does  this,  and  no  more  thcin  this,  the 
inventive  idea  is  so  small  that  it  must  be  confined  to  the  exact  form 
ifi  which  it  is  advanced ;    and  this  is  especially  so  when  the  claim  is 
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so  narrowly  drawn  as  this  one.  Indeed,  it  is  only  by  such  a  narrow 
view  of  one's  own  invention  that  small  patentees  can  get  their  devices 
through  the  Patent  Office;  and  it  is  singularly  unjust  to  the  public 
to  permit  one  whose  application  reveals  no  other  invention  than  the 
smallest  to  enlarge  or  seek  to  enlarge  the  very  narrow  language  of 
the  claim  as  allowed. 

Therefore  I  point  out  that  Mrs.  Borchardt's  patent  claims  partic- 
ularly that  all  of  the  parts  which  produce  the  pleasing  result  shall  be 
concealed,  and  that  the  switch  is  described  as  having  "a  flexible  part 
thereover";  that  is,  over  the  switch.  Technically,  I  think,  and  cer- 
tainly as  described  in  the  Borchardt  patent,  that  that  which  is  prrased 
in  order  to  produce  the  desired  illumination  is  a. part  of  the  switch. 
I  refer  for  this  to  Fig.  2  of  the  patent,  and  to  lines  55  et  seq.  of  page 
1  of  the  specifications. 

Therefore,  if  an  accounting  is  insisted  upon  in  this  matter,  I  direct 
that  the  interlocutory  decree  shall  be  so  drawn  that  the  master  must 
bold,  upon  the  accounting,  that  the  toy,  as  made  in  substantial  com- 
pliance with  the  method  shown  by  Exhibit  13,  does  not  infringe  up- 
on the  Borchardt  patent  With  this  limitation  the  plaintiff  may  take 
the  usual  decree. 

Mr.  Cox:  Would  it  be  too  much  for  me  to  ask  of  your  honor  some 
definition  of  the  word  "concealment"  ?  I  do  not,  of  course,  ask  it ;  I 
simply  make  that  suggestion,  because,  if  you  will  refer  to  the  file  wrap- 
per, you  will  see  that  the  patent  is  unnecessarily  limited.  There  was 
nothing  in  the  prior  art  which  showed  any  kind  of  concealment,  and 
it  seems  to  me  that  is  really  a  very  important  part  of  the  invention, 
because,  as  I  said,  it  makes  the  source  of  illumination  a  mysterious 
one. 

The  Court:  [2]  In  answer  to  Mr.  Cox's  question,  I  shall  hold,  and 
make  it  the  law  of  this  case  in  this  court  (in  order  that  exception  there- 
to may  be  taken  and  appeal  facilitated),  that  unless  the  external  cov- 
ering of  the  toy  conceals;  within  the  ordinary  meaning  of  that  word, 
the  mechanical  contrivance  which  produces  the  blinking  eyes,  the 
Borchardt  patent  is  not  infringed ;  and  I  submit  and  hold  that  the 
word  "concealed"  means  "hidden  from  the  ordinary  observation" 
of  those  persons  who  would  be  likely  to  use  and  handle  the  appliance 
or  contrivance  to  which  the  word  "concealed"  is  applied.  To  take 
an  actual  example,  I  think  that  the  apparatus  shown  and  marked  as 
an  exhibit  for  identification,  wherein  the  push  button  or  switch  is 
situated  within  the  ear  of  the  toy,  is  a  concealment,  because  it  is 
where  it  will  not  be  observed  by  the  child  or  children  who  are  to  be 
amused  by  the  contrivance. 
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GAS  &  ELESCTRIC  SEOUKITIES  CQ.  T.  MANHATTAN  ft  QUBBSNS  TBAC- 

TIGN  CORPOBATION. 

In  re  BEGG  et  aL 

(District  CoTirt,  B.  D.  New  York.     September  9,  1818.) 

RxcEivzss  «s»82 — Opebation  or  Street  Baiisoad — Fakes. 

A  court  cannot  autborlze  Us  receivers  for  a  street  railroad  company 
to  charge  a  higher  rate  of  fare  than  that  fixed  as  a  maximum  by  the 
company's  franchise. 

In  Equity.  Suit  by  the  Gas  &  Electric  Securities  Company  against 
the  Manhattan  &  Queens  Traction  Corporation.  On  petition  of  Wil- 
liam R.  Begg  and  Arthur  C.  Hume,  receivers  of  defendant,  for  per- 
mission to  charge  an  increase  in  fare  and  increase  wages  of  employes. 
Denied. 

FrueauC  Robinson  &  Sloan,  of  New  York  City  (Robert  S.  Sloan, 
of  New  York  City,  of  counsel),  for  receivers. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (John  P.  O'Bri- 
en and  Vincent  Victory,  both  of  New  York  City,  of  counsel),  for  city 
of  New  York. 

CHATFIELD,  District  Judge.  Receivers  appointed  by  this  court 
ask  for  authority  to  charge  7  cents  fare  for  carrying  a  passenger  on 
the  street  railroad  now  being  operated  by  them.  The  city  of  New 
York  opposes  the  application  on  various  grounds. 

One  objection  urged  is  that  section  181  of  the  Railroad  Law  of 
New  York  (Consol.  Laws,  c.  49)  limits  a  fare  within  an  incorporated 
city  to  5  cents.  The  receivers  claim  that  the  charter  of  the  Greater 
City  has  repealed  this  statute  by  later  contradictory  or  limiting  pro- 
visions. But,  even  if  this  be  so,  the  franchise  provides  for  the  same 
rate  of  fare.  The  sole  basis  for  operation  of  the  road  is  the  fran- 
chise, and  without  that  franchise  the  receivers  could  do  nothing  but 
liquidate  the  property,  and  must  cease  operation.  In  the  meantime 
they  have  the  right,  by  order  of  the  court,  to  continue  to  carry  pas- 
sengers, and  they  undoubtedly  have  a  reasonable  time  to  decide 
whether  they  will  undertake  the  carrying  on  of  the  franchise  contract. 

But  if  they  can  disavow  the  obligation,  or  temporarily  postpone 
operation  under  it,  the  court  would  then  have  property  in  its  hands 
which  can  be  operated  only  within  the  law.  Possession  of  the  prop- 
erty gives  the  court  the  right  to  enjoin  any  attempt  to  interfere  .with 
that  possession,  or  to  restrain  any  illegal  exercise  of  authority.  But 
this  court  cannot  prevent  the  city  from  enforcing  in  a  proper  tri- 
tninal  the  rights  which  the  receivers  are  standing  upon  as  the  basis 
for  having  anything  to  receive.  The  receivers  cannot  treat  the  right 
to  operate  a  road  as  property  in  their  possession,  and  then  ignore  or 
disregard  the  essential  limitations  showing  of  what  the  property  con- 
sists. In  other  words,  the  receivers  have  a  property  right  to  hold  and 
optntt  a  5-cent  fare  collecting  business,  with  its  physical  accesso- 
ries and  implements.     But  the  plant  cannot  be  put  to  another  use 
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without  the  making  of  a  new  contract.  This  court  has  not  the  po^ver 
to  force  such  a  new  contract  on  the  city,  nor  to  regulate  fares  up- 
ward beyond  the  limits  fixed  by  the  contract  creating  the  right  to  act 
at  all.  The  court  has  not  the  power  to  fix  the  rate  at  which  the  city 
must  allow  the  road  to  be  operated.  Simpson  et  al.  v.  Shepard,  230 
U.  S.  352,  433,  33  Sup.  Ct.  729,  57  L.  Ed.  1511,  48  L.  R.  A.  (N.  S.> 
1151,  Ann.  Cas.  1916A,  18.  Nor  can  the  court  proceed  to  exercise 
the  franchise  while  holding  it  unconstitutional. 

There  is  no  vested  right  to  operate  a  road  for  public  convenience, 
unless  that  right  be  the  one  which  the  contract  establishes.  The  court 
may  prevent  a  breach  of  contract  by  the  city  in  reducing  rates;  it 
may  hold  a  statute  unconstitutional,  as  confiscatory,  if  a  proceeding 
IS  brought  under  section  266  of  the  Judicial  Code  (Act  March  3,  1911, 
c.  231,  36  Stat.  1162),  as  amended  by.Act  March  4,  1913,  c.  160,  37 
Stat.  1013  (Comp.  St.  1916,  §  1243) ;  but  it  cannot  abrogate  a  contract 
by  holding  unconstitutional  the  law  under  which  the  contract  was 
made,  and  thereupon  enlarging  the  terms  of  the  contract,  in  order 
to  avoid  the  consequences  of  ceasing  to  act  under  the  contract.  Nor 
should  the  court  order  its  receivers  to  treat  the  public  unequally  by 
allowing  them  to  collect  an  excess  fare  from  those  passengers  who 
do  not  refuse  to  pay. 

The  remedy  must  be  sought'  by  application  to  the  city  or  to  the" 
Public  Service  Commission  for  a  modification  of  the  franchise,  if  the 
receivers  deem  it  to  the  interest  of  the  creditors  to  continue  the 
franchise  rather  than  to  liquidate.  The  rights  and  convenience  of  the 
public  must  be  looked  out  for  by  the  receivers  and  the  city,  from  the 
standpoint  of  the  consequences  if  the  receivers  stop  operating.  But 
the  end  will  not  justify  die  means,  so  as  to  gfve  the  court  jurisdiction 
to  prevent  the  proper  authority  from  deciding  what  franchise  the 
public  should  grant  for  its  own  welfare. 

The  application  must  be  denied,  but  without  thereby  preventing 
or  hindering  the  receivers  from  seeking  any  source  of  relief  from  the 
terms  of  the  franchise  itself. 


In  re  BISHOP. 

(District  Oourt,  Bi  D.  New  York.    Angast  80,  1918.) 

BANKBtrPTCT  «=s>415(',^) — ^DiaCHASGB — GoNCEAUixmr  OF  Propehitt. 

Application  for  discharge  by  a  bankrupt,  who  listed  his  wife  as  a 
creditor  for  money  borrowed  from  ber  with  which  he  Installed  machinery 
on  land  owned  by  her,  but  omitted  such  property  from  his  schedules,  de- 
nied without  prejudice,  pending  a  suit  by  creditors  against  the  wife  to 
recover  the  property. 

In  Bankruptcy.    In  the  matter  of  George  D.  Bishop,  bankrupt    On 
application  for  discharge.    Denied  without  prejudice. 

Bertha  Renibaugh,  of  New  York  City,  for  objecting  creditor. 
Arington  H.  Carman,  of  Patchogue,  N.  Y.,  for  bankrupt. 
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CHATFIEU),  District  Judge.  This  bankrupt  borrowed  money 
from  his  wife,  with  which  he  erected  ways  for  a  small  shipyard  upon 
land  belonging  to  (he  wife.  He  spent  various  moneys  for  a  shop, 
machinery,  and  other  apparatus,  which  were  attached  or  used  upon 
the  same  property.  Some  years  later  he  found  himself  in  financial 
dilficulties,  and  after  examination,  in  Supplementary  proceedings,  with 
the  ustial  restraining  order,  he  filed  a  petition  in  bankruptcy,  with 
sdiedules  of  creditors,  in  which  he  listed  his  wife  for  the  moneys 
which  she  had  advanced  to  him  at  the  time  the  plant  was  started.  In 
the  same  bankruptcy  schedules  he  omitted,  and  mereby  surrendered  to 
his  wife  or  kept  for  himself  as  tools  of  trade,  all  the  property  which 
he  had  acquired.  Thus,  as  against  his  creditors  and  with  his  wife's 
knowledge,  he  sought  to  repay  her,  and  at  the  same  time  deliver  to 
her  and  keep  from  his  creditors  the  entire  plant,  both  as  to  the  parts 
attached  to  the  real  estate  and  those  as  to  which  no  claim  of  title  by 
the  owner  of  the  real  estate  could  be  made. 

The  bankrupt  in  making  up  his  schedules  consulted  counsel  as  to 
whether  he  was  bound  to  include  these  properties  in  his  assets,  and 
now  seeks  to  avoid  objection  to  his  discharge  by  showing  that  this 
counsel  advised  him  that  he  was  not  required  to  include  any  of  these 
properties  in  his  schedules  of  assets.  If  a  man  accused  of  murder 
should  offer,  as  a  defense  of  lack  of  intent,  that  an  attorney  had  ad- 
vis^  him  in  advance  that  the  circumstances  constituted  no  more  than 
justifiable  homicide,  the  situation  would  be  analogous.  This  bank- 
rupt was  in  difficulties  and  under  supplementary  ex^amination,  and 
could  not  transfer  the  properties  to  his  wife.  He  therefore  surren- 
dered them  to  her  and  sought  to  free  himself  from  the  debts  hy  going 
through  bankruptcy.  He  went  to  the  attorney  and  stated  the  facts 
in  such  a  way  as  to  obtain  an  opinion  that  the  property  did  not  belong 
to  the  bankrupt.  He  ha'd  already  concealed  his  property,  if  it  was 
available  for  his  creditors,  by  abandoning  his  own  cUum  thereto,  and 
his  sincerity  may  be  viewed  from  the  manner  in  which  he  continued 
in  business  and  used  the  property  as  his  own,  until,  as  his  wife  testifies, 
she  stepped  in  and  apparently  ousted  him  from  the  active  manage- 

The  rights  of  the  creditors  are  being  urged  in  a  creditor's  action 
against  the  wife;  the  attorneys  for  the  creditor  and  the  trustee  cor- 
rectly assuming  that  a  turn-over  proceeding  against  the  bankrupt 
alone,  or  against  his  wife,  for  property  not  in  his  possession,  might 
fall  short  of  raising  an  issue  which  could  be  disposed  of.  Under  these 
circumstances  the  application  for  discharge  cannot  be  heard  without 
creating  difficulties  in  the  maintenance  of  the  action  to  recover  the 
assets.  The  referee  has  reported  that  the  discharge  should  he  granted, 
inasmuch  as  the  bankrupt  presented  the  apparently  false  schedules 
after  advising  with  counsel.  The  court  cannot  agree  with  the  propo- 
sition. But  the  matter  of  discharge  should  not  be  disposed  of  until 
the  bankrupt  can  be  given  an  opportunity  of  determining  the  actual 
resting  place  of  the  title  to  the  property  in  dispute,  before  he  is  called 
upon  to  explain  his  intent  in  apparently  turning  everything  over  to 
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his  wife,  and  at  the  same  time  seeking  to  repay  her  in  part  for  the 
purchase  price  of  the  things  turned  over. 

The  application  for  confirmation  of  the  commissioner's  report  will 
be  denied,  without  prejudice  to  any  further  proceedings. 


In  re  LIGHTSTONB. 
(District  Court,  W.  D.  New  York.     June,  1918.) 

BARKBtrPTCT  «s>3dS(l) — HOlfESTBAD   ExXlIFTldN — NlW   YOBK  STATCTK. 

Filing  of  a  claim  to  a  homestead  exemption  by  a  banluupt  prior  to 
his  bankruptcy,  under  Code  C51v.  Proc.  N.  Y.  {  1397,  has  effect  only 
from  the  date  of  Its  registry,  and  Is  Inoperatire  against  debts  con- 
tracted before  such  time. 

In  Bankruptcy.  In  the  matter  of  Maurice  Lightstone,  bankrupt. 
On  review  of  decision  of  referee.    Order  confirmed. 

George  V.  Holton,  of  Rochester,  N.  Y.,  for  bankrupt. 
Plumb  &  Plumb,  of  Rochester,  N.  Y.,  for  trustee. 

HAZEL,  District  Judge.  Fotu*  years  prior  to  the  bankruptcy  the 
bankrupt  acquired  a  house  and  lot  in  Rochester,  and  subsequently  gave 
his  son  a  power  of  attorney  authorizing  him  to  file  a  petition  in  bank- 
ruptcy and  to  file  a  homestead  exemption  claim  under  section  1397 
of  the  Code  of  Civil  Procedure  of  the  state  of  New  York.  The  home- 
stead exemption  claim  was  filed  August  17,  1917,  and  the  petition  in 
bankruptcy  August  29,  1917.  Nearly  all  the  debts  of  the  creditors 
whose  claims  have  been  proved  and  allowed  herein  had  been  previously 
contracted  and  were  owing  at  the  time  of  registering  the  claim  of  home- 
stead exemption.  Indeed,  before  such  time,  and  while  insolvent,  the 
bankrupt  had  endeavored  to  make  a  compromise  of  his  debts  with  his 
creditors. 

The  question  submitted  for  review  is  whether  the  notice  designating 
the  interest  of  the  bankrupt  in  the  house  and  lot  as  exempt  was  valid 
as  against  debts  contracted  before  such  designation.  I  think,  as  did 
the  referee,  that  the  intendment  of  section  1397  of  the  Code  of  Qvil 
Procedure  is  that  such  exemption  shall  be  invalid  as  to  debts  contracted 
before  the  designation.  While  a  statute  of  this  description  is  entitled 
to  a  liberal  construction,  with  a  view  to  comporting  with  "the  beneficent 
spirit  that  prompted  its  enactment"  (Smith  v.  Thompson  [C.  C.  A.  8th 
Cir.]  32  Am.  Bankr.  Rep.  165,  213  Fed.  335,  129  C.  C.  A.  637),  still 
the  statute  law  of  the  state  wherein  the  bankrupt  resided  and  registered 
his  designation  is  controlling. 

The  adjudications  cited  by  the  attorney  for  the  bankinipt  on  the 
point  that  the  bankrupt  was  entitled  to  the  homestead  exemption  in 
question  were  interpretative  of  statutes  of  other  states,  differently 
phrased.  The  language  of  section  1397,  "Debts  contracted  before  the 
designation  of  the  property,"  must  be  given  interpretative  effect,  and 
it  does  not  seem  to  me  that  liability  for  such  debts  is  to  be  excluded 
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after  the  desi^ation,  while  a  judgment  recovered  for  the  debt  would 
be  included.  The  purpose  of  the  statute  no  doubt  was  to  give  notice 
to  creditors  of  the  recording.of  the  exemption  claim,  and  this  would 
be  an  idle  ceremony  if  a  debt  or  debts  previously  contracted  were  to 
be  defeated  by  the  designation.  In  Waples  on  Homestead  and  Exemp- 
tions, p.  290,  is  cited  section  1397  of  the  Code  of  Civil  Procedure  of 
the  state  of  New  York,  and  the  author  construes  such  section  as  fol- 
lows : 

"The  bomestead  continues  liable  after  its  designation  by  the  filing  of  the 
deed  or  notice  for  a  debt  prevloiisly  contracted,  under  a  statute  slmllftr  to 
the  above  dted" — citing  Mutual  life  Insurance  Co.  v.  Newton,  Court  of 
Chancery,  New  Jersey,  reported  16  Atl.  642. 

And  besides  there  are  homestead  exemption  statutes  of  other  states, 
worded  similarly  to  section  1397,  which  have  been  construed  by  the 
courts  as  not  granting  exemption  from  debts  contracted  before  the 
recording.  See  In  re  Rirniss,  34  La.  Ann.  1013 ;  Linsey  v.  McGannon, 
9  West  Va.  154;  Watkins  v.  Overby,  83  N.  C.  165.  Hence  it  is  held 
herein  that  the  homestead  exemption  in  question,  registered  by  or  on 
bdialf  of  the  bankrupt,  can  have  effect  only  from  the  time  of  the  des- 
ignation or  date  of  register  and  that  it  was  and  is  inoperative  against 
debts  contracted  before  such  time. 

The  exceptions  are  overruled,  and  the  report  of  the  referee  confirmed. 


.ETNA  LIFB  INS.  CO.  OF  HAETFORD,  CONN.,  v.  RYAN. 

(District  Court,  E.  D.  New  York.    August  24,  1918.) 

Apfkm.  akd  Ebbob  «=>461 — ^Supkbsedeas^Cobi  Bond. 

A  bond  given  by  plaintiff  In  error  In  an  action  at  law,  conditioned  for 
payment  of  "all  costs  and  damages  that  may  be  awarded  against  it,  if  it 
shall  fall  to  make  its  plea  good,"  unless  so  specified  in  tlie  approval, 
does  not  operate  as  a  supersedeas. 

At  Law.  Action  by  the  jEtna  Life  Insurance  Company  of  Hart- 
ford, Conn.,  against  Catherine  Ryan,  On  motion  for  further  bond  on. 
proceedings  in  error.    Granted. 

James  B.  Henney,  of  New  York  City,  for  plaintiff  in  error. 
Edward  H.  Daly,  of  New  York  City,  for  defendant  in  error. 

CHATFIELD,  District  Judge.  The  defendant  appellant  has  pre- 
sented a  bond,  which  has  been  approved,  to  secure  "all  costs  and  dam- 
ages that  may  be  awarded  against  it,  if  it  shall  fail  to  make  its  plea 
good."  This  bond  was  intended,  not  only  as  a  bond  for  costs,  but  to 
act  as  a  supersedeas,  and  no  question  was  raised  at  the  time  as*  to 
its  form.  The  approval  of  the  bond  does  not  specify  that  it  is  to  act 
as  a  supersedeas,  and  under  the  authority  of  Orchard  v.  Hughes,  68 
U.  S.  (1  Wall.)  73,  17  L.  Ed.  560,  it  must  be  treated  as  a  bond  for 
costs  only. 

In  admiralty  or  equity,  the  decree  rendered  in  the  appellate  court 
carries  with  it  the  entry  of  a  new  judgment,  and  the  language  used  in 
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this  bond  would  undoubtedly  bind  the  assured  to  pay  the  amount  of  the 
judgment,  as  well  as  any  additional  damages  or  costs  which  might  be 
awarded.  But  at  common  law,  where  the  appeal  is  by  writ  of  error, 
the  original  judgment  stands,  unless  reversed  and  a  new  trial  ordered. 
Thus,  as  stated  in  Orchard  v.  Hughes,  supra,  a  bond  for  costs  and  dam- 
ages which  may  be  awarded  on  appeal,  is  the  usual  form  for  the  cost 
bond,  as  distinguished  from  that  intended  to  be  a  supersedeas.  Bonds 
using  this  language  are  sometimes  approved  as  a  supersedeas,  in 
which  ca^e  they  would  undoubtedly  be  construed  to  cover  the  judg- 
ment which  had  already  been  awarded  on  the  cause  of  action. 

The  point  has,  in  this  case,  been  raised  by  the  appellee,  who  re- 
quests that  the  giving  of  another  bond  be  required.  This  is  equiv- 
alent to  a  waiver  of  the  requirement  tha^  such  security  be  given  with- 
in 60  days  after  the  entry  of  judgment,  and  would  estop  Ae  appellee 
from  sedcing  to  issue  execution. 

The  motion  should  therefore  be  granted. 


In  re  LANQFEILDT. 
(District  Ciourt,  S.  D.  Florida.    May,  IMS.) 

BANKBTTFTOT   ^=»412 — DlSCHARaS — ^NonCB  to   CKKDITOBS   or' ATFUOATIOn. 

The  provlrion  of  Bankruptcy  Act  July  1,  1898,  §  58a,  requiring  30  days' 
notice  to  'creditors  of  an  application  for  discharge^  is  mandatoiy,  axtd 
the  notice  Jurisdictional. 

In  Bankruptcy.  In  the  matter  of  F.  E.  Langfeldt,  bankrupt  On 
motion  by  bankrupt  to  dismiss'specifications  of  objection  to  discharge. 
Denied,  and  new  notice  of  application  ordered. 

E.  J.  Binf ord,  of  Tampa,-  Fla.,  for  bankrupt 
Shackleford  &  Schackleford,  of  Athens,  Ga.,  for  objecting  credi- 
tors. 

CAIX,  District  Judge.  On  February  19,  1918,  the  bankrupt  filed 
his  petition  to  be  discharged.  On  February  23  the  clerk  entered  an 
order  requiring  notice  to  be  published,  and  fixing  the  return  day 
March  23,  at  10  o'clock  a.  m.,  for  the  creditors  to  appear  and  show 
cause  why  the  petition  should  not  be  granted.  No  appearance  was 
filed  on  that  day,  but  .on  March  25  specifications  of  objection  were 
filed  by  the  trustee  and  others.  A  motion  was  made  by  the  bank- 
rupt to  dismiss  such  specifications,  on  the  ground  that  no  appear- 
ance had  been  entered  on  the  return  day,  and  because  said  specifica- 
tions were  filed  after  the  return  day  without  first  appearing  on  the 
return  day. 

This  motion  is  submitted  to  the  court  on  briefs.  No  objection  is 
made  on  the  shortness  of  the  notice  to  the  creditors,  and  if  all  the 
creditors  had  joined  in  the  specifications  such  defect  would  have 
been  probably  waived;  but  the  requirement  of  section  58a  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  561  [Comp.  St. 
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1916,  §  9642])  is  positive,  and  as  a  discharge  releases  the  bankrupt 
from  liability  for  all  debts,  covered  by  such  discharge,  to  be  effec- 
tive the  requirement  of  that  section  should  be  strictly  complied  with. 
In  this  case  the  fact  that  30  days'  notice  was  not  given  is  apparent  up- 
on the  face  of  the  proceedings,  and  an  order  of  discharge  would  there- 
fore be  unauthorized  and  without  the  jurisdiction  of  the  court  to 
make  it. 

Unquestionably  General  Order  32  (89  Fed.  xiii)  requires  the  cred- 
itor to  appear  on  the  return  day  of  the  order  to  show  cause  and  file 
his  specifications  of  objection  within  10  days  thereafter.  For  cause 
shown  the  time  for  filing  these  may  be  extended.  Attention  is  call- 
ed to  this  in  Re  Grant  (D.  C.  Pa.)  14  Am.  Bankr.  Rep.  398,  135  Fed. 
889,  and  it  is  there  decided  that  without  appearance  on  the  return 
day  specifications  cannot  be  filed.  However  that  may  be,  I  am  sat- 
isfied that  the  court  in  this  case  ought  not  to  make  any  order  in  this 
case,  except  an  order  fixing  a  return  day  and  requirmg  the  proper 
notice  to  creditors,  pursuant  to  section  58a  of  the  Bankruptcy  Act. 

Such  order  will  be  made. 


WAINWRIGHT  v.  PENNSYLVANIA  B.  CO. 

(District  Court,  B.  D.  Missouri,  B.  D.    October  22,  101&) 

No.  4888. 

1.  WaB  4=>i — ^WaS  PoWKBS  OT  CoNORXSS — DSLEOATION  OT  POWEB  TO  BXBOU- 

nns — Railboad  ADMiHiBnATioN  Act. 

Act  March  21,  1918,  providing  for  federal  control  of  railroads  during 
the  war  and  authorisdng  the  President  to  make  regulations  therefor, 
assuming  that  It  authorizes  the  fixing  by  su<dk  regulations  of  the  venae 
of  actions  in  federal  courts  against  railroad  companies,  is  within  the 
war  powers  of  Congress,   and   constltntional. 

2.  Wab  «=>4 — Fedebai,  Oontboi,  ov  Railroads — ^Bxeotttive  Reo'di.ations. 

Amended  regulation  No.  18a,  promulgated  by  the  Director  General  of 
Railroads  April  18,  1918,  providing  that  "all  suits  against  carriers  while 
under  federal  control  must  be  brought  in  the  county  or  district  where 
,  the  plaintiff  resided  at  the  time  of  the  accrual  of  the  cause  of  action 
or  in  the  county  or  district  where  the  cause  of  action  arose,"  as  ap^led 
-  to  suits  in  the  federal  courts,  is  within  the  authority,  conferred  on  the 
President  by  Act  March  21,  1918. 

3.  STATtTTEa    €=>206 — CONSTBUCnON — RtTLE    GOVEBWINO.     ^ 

statutes  may  not  be  construed  by  selecting  some  -putt  thereof  and  dis- 
regarding other  parts,  but  the  whole  must  be  read  together. 

At  Law.  Action  by  Nellie  Wainwright,  administratrix,  against  th« 
P^sylvania  Railroad  Company.  On  demurrer  to  plea  in  abatement. 
Overruled. 

The  plaintur  on  May  6^  1918,  instituted  this  action  to  recover  damages  under 
the  Employers'  Liability  Act  (Act  April  22,  1908,  c.  149,  36  Stat  66  [Corap.  St. 
1916,  H  8667-8666])  for  the  death  of  her  husband,  alleged  to  have  resulted  from 
iojuries  sustained  on  December  26,  1917,  while  iu  the  service  of  the  de- 
fendant, and  while  both  were  engaged  In  interstate  commerce.  The  defend- 
ant filed  a  plea  in  abatement,  alleging  as  causes :  "(1)  The  Pennsylvania  RaU- 
nmd  Company,  defendant  herein,  is  a  common  carrier  now  under  control  of 
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the  United  States  Railroad  Administration.  (2)  The  plaintiff  herein,  and 
the  deceased,  John  Walnwrlght,  resided,  at  the  time  of  the  accmal  of  the 
cause  of  action  stated  in  the  plaintiff's  petition.  In  the  city  of  Plttsburgli, 
state  of  Pennsylvania.  (3)  That  the  place  of  trial,  to  wit,  dty  of  St. 
Louis,  state  of  Missouri,  is  far  removed  from  the  place  where  the  plalntlCF 
was  injured  and  resided  at  the  time  of  the  accrual  of  this  action,  to  wit, 
city  of  Pittsburgh,  Pa. ;  that  the  trial  of  this  suit  in  the  city  of  St.  Loals,  Mo., 
will  necessitate  the  summoning  of  men,  to  wit.  Englneman  N.  Oarlson,  Fire- 
man W.  J.  Corbet,  Conductor  W.  Baker,  and  Brakeman  J.  Walnwrlght,  now 
operating  trains  in  points  distant  from  the  place  of  trial,  and  keep  them 
for  a  considerable  period  of  time  from  said  work  of  operating  trains,  all  oC 
which  will  greatly  prejudice  the  interests  of  the  government  in  maintaining 
railroad  traffic  for  war  purposes.  And  the  defendant  further  states  that 
the  above  specifications  of  facts,  oiumerated  above,  constitute  to  all  in- 
tents and  purposes  a  case  of  abatement  under  General  Order  No.  26,  pro- 
mulgated by  the  United  States  Railroad  Administration  on  May  23,  1918. 
and  General  Ord^r  No.  18-A  promulgated  by  the  United  States  Railroad  Ad- 
ministration on  May  18,  1918."      To  this  plea  the  plaintiff  demurred. 

The  general  orders  pleaded  by  the  defendant  w»%  promulgated  by  the 
Director  General  of  the  United  States  Railroad  Administration.  General 
Order  No.  18,  made  on  April  9,  1918,  reads:  "Whereas,  the  act  of  Congress 
approved  March  21,  1918,  entitled  'An  act  to  provide  for  the  operation  of 
transportation  systems  while  under  federal  control,'  provides  (section  10)  'that 
carriers  while  under  federal  control  shall  be  subject  to  all  laws  and  liabili- 
ties as  common  carriers,  whether  arising  under  state  or  federal  laws  or  at 
common  law.  except  in  so  far  as  may  be  Inconsistent  with  the  provisions  of 
this  act  or  with  any  order  of  the  President.  •  •  •  But  no  process,  mesne 
or  final,  shall  be  levied  against  any  property  under  such  federal  control ;  and 
whereas,  it  appears  that  suits  against  the  carriers  for  personal  Injuries, 
freight,  and  damage  claims  are  being  brought  in  states  and  jurlAiictions  far 
remote  from  the  place  where  plaintiffs  reside  or  where  the  cause  of 'action 
arose,  the  effect  thereof  being  that  men  operating  the  trains  engaged  in 
hauling  war  materials,  troops,  munitions,  or  supplies  are  required  to  leave 
their  trains  and  attend  court  as  witnesses,  and  travel  sometimes  for  hun- 
dreds of  miles  from  their  work,  necessitating  absence  from  their  trains  for 
days  and  sometimes  for  a  week  or  more,  which  i«actlce  Is  highly  prejudicial 
to  the  just  Interests  of  the  government  and  seriondy  Interferes  with  the  phys- 
ical operation  of  the  railroads,  and  the  practice  of  suing  in  remote  jurisdic- 
tions is  not  necessary  for  the  protection  of  the  rights  or  the  just  Interests 
of  plaintiffs:  It  is  therefore  ordei-ed,  that  all  suits  against  carriers  while 
under  federal  control  must  be  brought  tn  the  county  or  district  where  the 
X)laintiff  resided,  or  in  the  county  or  district  where  the  cause  of  action  arose." 

On  April  18,  1918,  this  general  order  was  amended  by  General  Order  No. 
IS-A,  as  follows:.  ■  "It  is  therefore  ordered  that  all  suits  against  carriem 
while  under  federal  control  must  be  brought  in  the  county  or  district  Where 
the  plaintiff  resided  at  the  time  of  the  accrual  of  the  cause  of  action  or  in 
the  county  or  dlstnct  where  the  cause  of  action  arose." 

As  this  action  was  Instituted  after  the  promulgation  of  General  Orders 
Nos.  18  and  18-A,  and  no  question  of  limitation  can  possibly  arise,  it  is 
unnecessary  to  refer  to  or  pass  upon  the  effect  of  General  Order  No.  2S,  in 
disposing  of  these  pleas.  These  general  orders  are  claimed  to  have  been  ma4e 
by  authority  vested  in  the  President  and  the  Director  General  designated  by 
the  President,  by  Appropriation  Act  Aug.  29,  1916,  c.  418,  39  Stat.  645,  and 
<be  act  of  Congress  entitled  "An  act  to  provide  for  the  operation  and  transpor- 
tation systems  while  under  federal  control,  for  the  just  compensatiou  of 
their  owners,  and  for  other  purposes,"  approved  March  21,  1918. 

Brownrigg,  Mason  &  Altman,  of  St.  Louis,  Mo.,  for  plaintiff. 
Fordyce,  Holliday  &  White,  of  St.  Louis,  Mo.,  for  defendant. 
E.  H.  Seneff  and  D.  P.  Williams,  both  of  Pittsburgh,  Pa.,  amid 
curiae. 
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TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  The 
demurrer  to  the  plea  raises  two  questions  of  law :  (1)  Assuming  that 
the  act  of  Congress  authorizes  the  President  and  the  agencies  appointed 
by  him  to  make  these  regulations,  is  the  act  warranted  by  the  Consti- 
tution? (2)  Does  the  act  vest  the  power  to  make  these  regulations  in 
the  President  or  the  Director  General  ? 

At  the  outset  of  this  opinion  it  is  proper  to  state  that,  as  this  action 
was  originally  instituted  in  a  court  of  the  United  States,  the  question 
whether  Congress  may  authorize  the  general  orders  in  question  to  ap- 
ply to  the  courts  of  the  states  is  not  involved,  and  therefore  cannot 
be  determined  in  this  proceeding.  What  is  stated  in  this  opinion  is 
necessarily  intended  to  apply  solely  to  actions  instituted  in  the  national 
courts.  •  Whether,  under  the  war  power,  Congress  may  enact  laws  af- 
fecting the  maintenance  of  actions  in  the  state  courts,  can  only  be  de- 
termined when  it  properly  comes  before  the  court.  To  express  an 
opinion  on  that  question  in  the  instant  case  would  be  clearly  obiter, 
and  the  court,  for  this  reason,  limits  this  opinion  to  actions  instituted 
in  the  national  courts. 

[  1  ]  Has  Congress  the  power  to  enact  this  legislation,  assuming  that 
it  vests  the  power  claimed  on  behalf  of  the  defendant  F 

That  Congress  possesses  the  power  to  enact  legislation  of  this  na- 
ture, under  tfie  Constitution,  cannot  be  questioned  at  this  day.  There 
are  several  grounds  upon  which  it  must  be  sustained. 

1.  In  McCulloch  v.  Maryland,  17  U.  S.  (4  Wheat.)  316,  421  (4  L. 
Ed.  579),  Chief  Justice  Marshall  delivering  the  opinion  of  the  court, 
it  was  held  as  a  proper  canon  of  the  interpretation  of  the  powers  of 
Congress  under  the  national  Constitution,  among  others : 

"Iiet  the  end  be  legitimate,  let  It  be  within  the  scope  of  'the  Constitution, 
and  all  means  which  are  appropriate,  which  are  plainly  adapted  to  that  end, 
whldi  are  not  prohibited,  but  consist  with  the  letter  and  ^irit  of  the  Con- 
stitution, are  constitutional." 

This  rule  of  construction  has  never  been  doubted  or  questioned  by 
any  subsequent  decision,  but  has  been  uniformly  followed,  whenever 
it  has  been  before  the  courts,  and  must  therefore  be  accepted  as  ele- 
mentary in  the  construction  of  the  national  Constitution.  That  there 
is  nothmg  in  the  Constitution  prohibiting  Congress  from  determining 
the  venue  in  civil  actions  is  beyond  question. 

Article  1,  §  8,  cl.  11,  of  the  Constitution,  grants  Congress  the  power 
to  declare  war,  and  clause  12  of  that  section  empowers  it  to  raise  and 
support  armies.  That,  by  virtue  of  these  provisions  of  the  Constitution, 
Coi^ess  may  use  all  means  which  are,  in  its  opinion,  appropriate  to 
that  end  and  not  prohibited  by  some  provision  of  the  Constitution,  has, 
under,  the  rule  established  in  McCulloch  v.  Maryland,  been  settled  in 
Miller  y.  United  States,  78  U.  S.  (11  Wall.)  268,  20  L.  Ed.  135,  and 
Stewart  ▼.  Kahn,  78  U.  S.  (11  Wall.)  493,  506,  507,  20  I,.  Ed.  176; 
reaffirmed  in  Mayfield  v.  Richards,  115  U.  S.  137,  5  Sup.  Ct.  1187, 
29  ly.  Ed.  334.    In  Stewart  v.  Kahn  it  was  held : 

"The  measures  to  be  taken  In  carrying  on  war  and  to  suppress  Insurrection 
are  not  defined.  The  decision  of  all  such  questions  rests  wholly  iu  the  dis- 
cretion of  those  to  whom  the  substantial  powers  involved  are  confided  by  the 
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ConstltutioD.  In  the  latter  case  the  power  ts  not  limited  to  victories  In  the 
field  and  the  dispersion  of  the  insurgent  forces.  It  carries  with  it  inherently 
the  power  to  gnard  against  the  immediate  renewal  of  the  conflict,  and  to- 
remedy  the  erils  which  have  arisen  from  its  rise  and  progress." 

The  same  principle  was  recognized  in  the  Legal  Tender  Cases,  79 
U.  S.  (12  WaU.)  457,  539  (20  L.  Ed.  286),  where  it  was  held: 

''Before  we  can  hold  the  legal  tender  acts  unconstitutional,  we  must  be  con- 
vinced they  were  not  appropriate  means,  or  means  condudve  to  the  execution 
of  any  or  all  of  the  powers  of  Congress,  or  of  the  government,  not  appro- 
priate in  any  degree  (for  we  are  not  judges  of  the  degree  of  appropriateness), 
or  we  must  hold  that  they  were  prohibited.  This  brings  us  to  the  inquiry 
whether  they  were,  when  enacted,  appropriate  instrumentalities  for  carrying 
into  effect  or  executing  any  of  the  known  powers  of  Congress,  or  of  any  de- 
partment of  the  government  Plainly  to  this  inquiry,  a  consideration  of  the 
time  when  they  were  enacted,  and  of  the  circumstances  In  which  the  "govern- 
ment then  stood,  is  Important  It  is  not  to  be  denied  that  acts  may  be  adapted 
to  the  exercise  of  lawful  power,  and  appropriate  to  It,  in  seasons  of  exlgencyr 
which  would  be  Inappropriate  at  other  times." 

See,  also,  the  address  of  former  Justice  Hughes  on  the  War  Powers 
under  the  Constitution,  42  American  Bar  Association,  232. 

Whether  the  exigencies  existed  when  Congress  enacted  this  statute 
was  for  that  body  to  determine,  and  cannot  be  questioned  by  the  courts, 
if  there  is  any  substantial  ground  therefor.  McCulloch  v.  Maryland, 
supra;  Lottery  Cases,  188  U.  S.  321,  355,  23  Sup.  Ct.  321,  47  L. 
Ed.  492;  McDermott  v.  Wisconsin,  228  U.  S.  115,  128,  33  Sup.  Ct. 
431,  57  L.  Ed.  754, 47  L.  R.  A.  (N.  S.)  984,  Ann.  Cas.  1915A.  39.  That 
there  was  substantial  ground  for  the  enactment  of  the  statute  requires 
no  argument.  The  conditions  so  graphically  described  in  the  Legal 
Tender  Cases  (79  U.  S.  [12  Wall.]  540,  ^0  L.  Ed.  286)  prevail  now, 
and  it  will  conduce  to  brevity  to  refer  to  what  was  there  said,  without 
quoting  it  in  this  opinion. 

That  the  act  was  enacted  under  the  war  power  is  not  only  apparent 
from  its  context,  but  it  is  expressly  declared  in  section  16  of  the  act 
"to  he  emergency  legislation,  enacted  to  meet  conditions  growing  out 
of  war,"  and  section  14  provides  that  the  federal  control  of  railroads 
shall  continue  not  exceeding  one  year  and  nine  months  after  the  ratifi- 
cation of  the  treaty  of  peace. 

2.  Another  ground  upon  which  the  act  must  be  sustained  is  that  the 
right  to  maintain  an  action  in  any  particular  court  is  always  subject 
to  the  legislative  wilL  It  is  only  when  one  is  deprived  of  all  rights  to 
maintain  an  action  for  the  redress  of  his  wrongs  that  the  statute  would 
be  obnoxious  to  the  Fifth  Amendment  to  the  Constitution.  Congress 
has  uniformly  exercised  that  power  by  providing  in  what  courts  suits 
may  be  maintained,  and  in  no  instance  has  such  an  act  been  held  void. 
Among  the  many  is  Act  March  3,  1873,  c.  226,  17  Stat  509,  authoriz- 
ing the  Attorney  General  to  institute  suits  against  the  Union  Pacific 
Railroad  Company,  for  certain  acts,  in  any  Circuit  Court  of  the  Unit- ' 
ed  States.  The  constitutionality  of  this  act  was  sustained  in  United 
States  V.  Union  Pacific  R.  R.,  98  U.  S.  569,  25  L.  Ed.  143.  The  Car- 
mack  Amendment  to  the  Interstate  Commerce  Act,  approved  June 
29,  1906  (34  Stat  595,  c  3591,  §  7,  pars.  11,  12  [Comp.  St.  1916.  §| 
8604a,  8604aa]),  authorizes  an  action  against  the  receiving  carrier,  re- 
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gardless  of  the  fact  that  the  loss  or  damage  sued  for  was  caiised  by  a 
connecting  carrier.  Its  constitutionality  was  sustained  in  Atlantic 
Coast  L,ine  v.  Riverside  Mills,  219  U.  S.  186,  31  Sup.  Ct.  164,  55  L. 
Ed.  167,  31  L.  R.  A.  (N.  S.l  7.  Act  Feb.  24,  1905,  c.  778,  33  Stat. 
811  (Comp.  St.  1916,  §  6923),  vested  the  exclusive  jurisdiction  of  ac- 
tions on  bonds  of  contractors  for  the  construction  of  public  works  in 
the  courts  of  the  district  in  which  said  contract  was  to  be  performed 
and  executed.  The  validity  of  the  act  was  sustained  in  United  States 
V.  Congress  Construction  Co.,  222  U.  S.  199,  203,  32  Sup.  Ct.  44,  56 
L.  Ed.  163,  Hoi^ins  v.  Ellington  &  Guy,  246  U.  S-  655,  38  Sup.  Ct.  423, 
62  L.  Ed.  924,  and  Ex  parte  Southwestern  Surety  Ins.  Co.,  247  U.  S. 
19,  38  Sup.  Ct.  430,  62  L.  Ed.  961.  The  Clayton  Act,  approved  Oc- 
tober 15,  1914  (38  Stat.  730,  737,  p.  323,  §  12  [Comp.  St.  1916,  § 
8835k]),  expressly  authorizes  an  action  by  the  government,  not  only  in 
the  district  whereof  the  defendant  corporation  is  an  inhabitant,  but  in 
any  district  where  it  may  be  found  or  does  business.  Section  15  of 
that  act  (section  8835n)  authorizes  service  of  process  on  other  parties 
than  the*  offending  corporation,  who  are  properly  joined,  in  any  dis- 
trict where  found.  The  validity  of  these  provisions  was  sustained  in 
Southern  Photo  Material  Co.  v.  Eastman  Kodak  Co.  CD.  C.)  234  Fed. 
955. 

Every  state  of  the  Union  has  provided  by  statute  the  venue  for  civil 
actions  in  its  courts.  In  some  states  actions  may  be  brought  only  in 
the  county  where  the  defendant  resides ;  in  some,  where  the  defend- 
ant resides  or  may  be  found.  Some  actions  can  only  be  maintained  in 
the  county  in  which  the  cause  of  action  accrued;  others,  where  the 
subject-matter  of  the  action  is  situated;  and  in  some  states  actions 
may  be  maintained  in  the  county  where  either  plaintiff  or  defendant 
resides.  The  various  acts  are  referred  to  in  22  Encyc.  of  PI.  &  Pr. 
790  et  seq.  In  United  States  v.  Crawford  (C.  C.)  47  Fed.  561,  565, 
Judge  Parker  said : 

"I  have  no  doubt  that  Congress  may  provide  for  service  of  process  out  of 
the  district,  aa  tills  is  a  regulation  of  practice  and  subject  to  the  legislative 
control." 

This  was  cited  with  approval  by  Judge  Morrow  in  United- States  v. 
American  Lumber  Co.  (C.  C.)  80  Fed.  309,  and  in  Sidney  L.  Bauman, 
etc.,  Co.  v.  Hart,  192  Fed.  498,  113  C.  C.  A.  104. 

3.  Another  ground  upon  which  this  provision  of  the  act  must  be  up- 
held is  that  the  courts  of  the  United  States,  inferior  to  the  Supreme 
Court,  are  not  established  by  the  Constitution,  but  owe  their  existence 
and  powers  to  Congress  alone.  That  they  possess  no  powers  not  grant- 
ed by  an  act  of  Congress  was  determined  as  early  as  1809  in  Bank 
of  United  States  v.  Deveaux,  9  U.  S.  (5  Cranch)  61,  3  L.  Ed.  38,  and 
agam  in  1812  in  United  States  v.  Hudson,  11  U.  S.  (7  Cranch)  32,  3 
L.  Ed.  259,  and  t^niformly  adhered  to  ever  since.  A  late  case  in  which 
this  ruling  is  reaffirmed  is  In  re  Wisner,  203  U.  S.  449,  455,  27  Sup. 
Ct.  150,  51  L.  Ed.  264.  That  Congress  may  increase  or  diminish  their 
powers,  or  abolish  them,  is  beyond  question.  It  has  done  so  a  ntunber 
of  times.  Judiciary  Act  March  3,  1875,  c.  137,  18  Stat.  470,  extend- 
ed the  jurisdiction  of  the  Circuit  Courts  of  the  United  States  mate- 
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rially.  Act  March  3,  1887,  c.  373,  24  Stat.  552,  contracted  it  The 
Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1087)  increased  it 
in  some  respects,  and  in  others  decreased  it.  By  that  act  Congress 
abolished  the  Circuit  Courts,  and  no  one  ever  questioned  the  exercise 
of  tl\,ese  powers  by  Congress.  If  Congress,  by  the  act  under  consid- 
eration, has  seen  proper  to  authorize  the  contraction  of  the  jurisdiction 
of  the  District  Courts,  by  liipiting  tfie  courts  in  which  actions  majr  be 
maintained,  it  has  only  exerted  the  power  which  has  been  exercised 
ever  since  the  enactment  of  the  first  Judiciary  Act,  in  1789  (1  Stat.  7Z, 
c.  20),  by  the  first  Congress  under  the  Constitution.  Possessing  this 
power,  Congress  may  well  determine  in  what  courts  actions  may  or 
may  not  be  maintained. 

The  Constitution  confers  on  the  Supreme  Court  appellate  jurisdic- 
tion, but  "with  such  exceptions  and  under  such  regulations  as  Congress 
shall  make."  In  Ex  parte  McCardle,  74  U.  S.  (7  WaU.)  506,  514,  19 
L.  Ed.  264,  it  was  held  that  Congress  could  deprive  that  court  of  ap- 
pellate jurisdiction,  and  the  repeal  of  an  Act  of  Congress  granting  ap- 
pellate jurisdiction  in  certain  causes  deprived  the  court  of  the  power 
to  review  judgments  in  such  actions.  This  case  has  been  followed  as 
a  correct  interpretation  of  the  powers  of  Congress  in  all  cases  involv- 
ing this  question  decided  since.  Murphy  v.  Utter,  186  U.  S.  95,  109, 
22  Sup.  Ct.  776,  46  L.  Ed.  1070.  In  Dooley  v.  Pennsylvania  R.  R.  Co. 
(D.  C.)  250  Fed.  142,  Judge  Booth  passed  upon  an  act  similar  to  this 
and  sustained  it. 

The  contention  that  the  statute  is  void,  because  vesting  administra- 
tive officers  with  legislative  discretion  or  power,  is  without  merit  Se- 
lective Draft  Cases,  245  U.  S.  366,  389,  38  Sup.  Ct  159,  62  L.  Ed.  349, 
L.  R.  A.  1918C,  361,  Ann.  Cas.  1918B,  856.  It  is  therefore  clear  that 
the  act,  if  it  authorizes  these  general  orders,  is  within  the  power  of 
Congress  under  the  Constitution. 

[2]  Does  the  act  of  Congress  grani  this  power  to  the  President f 

Counsel  foi-  plaintiff  contend  that  it  does  not,  relying  upon  that  part 
of  section  10  of  the  act  which  reads : 

"Actions  at  law  or  suits  In  equity  may  be  brought  by  and  agaUi^  such  car- 
riers and  judgments  rendered  as  now  provided  by  law." 

In  the  opinion  of  the  court  all  this  quotation  means  is  that  any  per- 
son having  a  cause  of  action  shall  not,  by  reason  of  this  act  or  any 
regulation  made  thereunder,  be  deprived  of  the  right  to  maintain  it  in 
a  proper  court,  if,  under  the  state,  federal,  or  common  law,  he  is  en- 
titled to  a  legal  remedy.  It  does  not  mean,  as  claimed,  that,  having 
a  cause  of  action  against  the  carrier,  he  has  the  right  to  institute  it  in 
any  forum  in  which  he  could  have  brought  it  before  the  passage  of  this 
act.  To  meet  the  exigencies  existing  during  the  war,  Congress  has 
granted  to  the  President  the  power  to  say  that  one  shall  not  maintain 
an  action  in  a  forum  where  the  natural  effect  of  selecting  such  forum 
will  be,  in  the  language  of  General  Order  No.  18 : 

"That  men  operating  trains  engaged  In  haiiUng  war  materials,  troops,  muni- 
tions, or  supplies,  are  required  to  leave  their  trains  and  attend  court  as 
witnesses,  and  travel  sometimes  for  hundreds  of  miles  from  their  work, 
necessitating  absence  from  their  trains  for  days  and  sometimes  for  a  weeJc 
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or  more,  which  practice  Is  highly  prejudicial  to  the  Just  Interests  of  the 
government  and  seriously  Interferes  with  the  physical  operation  of  the 
railroads,  and  the  practice  of  suing  in  remote  jurisdictions  is  not  necessary 
for  the  protection  of  the  rights  or  the  Just  Interests  of  plaintiffs." 

That  the  exercise  of  the  right  to  maintain  actions  in  a  forum  dis- 
tant from  the  place  where  the  witnesses  reside  will  seriously  interfere 
with  the  successful  prosecution  of  the  war  caimot  be  open  to  doubt. 
How  are  the  soldiers  drafted  under  the  Selective  Draft  Act  to  be  trans- 
ported from  the  interior  to  the  seaports,  if  the  operation  of  trams  is 
to  be  interfered  with  in  this  manner?  How  are  munitions,  clothing, 
food,  coal,  and  other  supplies  necessary  to  carry  on  the  war,  to  be 
transported  expeditiously,  if  the  employes,  without  whom  trains  can- 
not be  operated,  are  to  be  compelled  to  leave  their  employment  to  at- 
tend as  witnesses  at  places  hundreds  of  miles  away  from  where  their 
duties  require  them  to  be,  whenever  a  person  has,  or  imagines  he  has, 
a  cause  of  action  against  the  carrier,  and  for  his  convenience,  or  in 
some  instances,  perhaps,  to  prevent  a  proper  defense,  institutes  the  ac- 
tion in  a  court  far  distant  from  the  district  where  the  cause  of  action 
arose,  and  in  a  district  other  than  that  of  the  residence  of  the  plain- 
tiff at  the  time  of  the  accrual  of  the  cause  of  action?  The.  fact  that 
not  only  the  jplaintiff,  but  his  witnesses,  can  more  conveniently  attend 
the  court,  if  held  at  or  near  his  home,  or  where  the  cause  of  action 
accrued,  may  well  raise  a  doubt  whether  the  selection  of  the  foreign 
forum  is  always  made  in  good  faith.  The  amendment  of  General  Or- 
der No.  18  by  General  Order  No.  18-A  was  evidently  intended  to  pre- 
vent a  change  of  residence  for  the  purpose  of  enabling  a  suit  to  be 
brought  at  a  distance  from  where  the  plaintiff  resided  at  the  time  of 
the  accrual  of  the  cause  of  action,  as  is  so  frequently  done  to  enable 
one  to  maintain  an  action  in  a  national  court,  instead  of  in  the  courts 
of  the  state  of  which  the  plaintiff  and  defendant  were  both  citizens  at 
the  time  of  the  accrual  of  the  cause  of  action. 

[3]  But,  aside  from  this,  statutes  may  not  be  construed  by  select- 
ing some  part  thereof  and  disregarding  other  parts.  For  a  proper  con- 
struction of  a  statute  the  whole  of  it  must  be  read  together,  to  ascer- 
tain the  legislative  intent.  In  the  language  of  Mr.  Chief  Justice  White 
in  Van  Dyke  v.  Cordova  Copper  Co.,  234  U.  S.  188,  191,  34  Sup.  Ct. 
884,885,  58 1..  Ed.  1273: 

"We  may  not,  in  order  to  give  effect  to  those  words,  virtually  destroy  the 
meaning  of  the  entire  context;  that  Is,  give  Ihem  a  significance  which  would 
be  clearly  repugnant  to  the  statute,  looked  at  as  a  whole,  and  destructive  of 
its  obvlons  Intent." 

The  various  provisions  of  an  act  should  be  read  so  that  all  may,  if 
possible,  have  their  due  and  conjoint  effect  without  repugnancy  or  in- 
consistency. New  Lamp  Chimney  Co.  v.  Ansonia  Brass  Co.,  91  U.  S. 
656,  662,  23  L.  Ed.  336;  Aaron  v.  United  States,  204  Fed.  943,  123  C. 
C.  A.  265. 

Applying  this  canon  of  construction  to  the  act,  and  giving  effect  to 
every  part  of  it,  as  is  our  duty,  it  is  apparent  at  once  how  untenable 
this  contention  is.    That  part  of  section  10  applicable  to  the  matter  in 
controversy  reads : 
253  P.— 80 
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"Sec.  10.  That  carriers  while  nnder  federal  control  shall  be  subject  to  all 
laws  and  liabilities  as  common  carriers,  whether  arising  under  state  or 
federal  laws  or  at  common  law,  except  In  so  far  as  may  be  Inconsistent  -with 
the  provisions  of  this  act  or  any  other  act  applicable  to  such  federal  control 
or  with  any  order  of  the  President" 

Another  provision  of  the  act  is  section  9: 

"And  the  President,  in  addition  to  the  powers  conferred  by  this  act,  shall 
have  and  is  hereby  g^ven  such  other  and  farther  powers  necessary  or  appro- 
priate to  give  effect  to  the  powers  herein  and  heretofor  conferred." 

There  is  nothing  in  the  general  orders  under  consideration  which 
deprives  the  plaintiff  of  her  right  to  maintain  an  action  against  the 
defendant,  but  for  reasons  of  public  necessity,  in  a  time  of  war,  these 
regulations  were  made,  because  in  the  opinion  of  the  President  and 
Director  General,  for  good  and  sufficient  reasons,  they  are  necessary 
to  prevent  serious  interference  with  the  physical  operation  of  rail- 
roads under  the  control  of  the  government  and  employed  in  the  pros- 
ecution of  the  war.  The  act  and  regulations  may  well  be  sustained 
upon  the  ground  that  "salus  populi  supreme  lex  est"  "The  welfare  of 
the  people  is  the  paramount  law" 

The  demurrer  to  the  plea  is  overruled. 


In  re  SIMMONS  et  aL 

(District  Coort,  D.  IdTassachuaetts.    July  30,  1918.) 

Na  24658. 

1.  Bankbvftot  ^9143(12) — ^Pbopebtt  Vestinq  in  Tbusise — ^Lifb  Insusance 

POLICT. 

A  trustee  is  entitled  to  the  surrender  value  of  an  endowment  insur- 
ance policy  on  the  life  of  benkrwt,  where  It  has  ^a  cash  surrender  valn^ 
either  l^  Its  terms  or  by  the  concession  and  practice  of  the  company. 

2.  IRBURANCE  4=9239 — LiFE  Imsubajxck — RiORTS  or  Beheticiabt. 

Under  St.  Mass.  1907,  c.  576,  S  73,  providing  that  a  life  policy  payable 
to  a  married  woman  shall  inure  to  her  separata  use  and  that  of  her 
children,  free  from  debts  of  the  insured,  her  ri^ts  In  a  policy  having  a 
cash  surrender  value  are  subject  to  the  ri^bt  of  the  insured  to  surren- 
der it. 

In  Bankruptcy.  In  the  matter  of  Arthur  E.  Simmons  and  John 
J.  Griffin,  partners,  bankrupts.  On  petition  to  review  order  of  referee 
directing  Arthur  E.  Simmons,  one  of  the  bankrupts,  to  turn  over  to 
the  trustee  a  certain  life  insurance  policy.    Order  affirmed. 

Milton  B.  Warner  and  Warner  &  Barker,  all  of  Pittsfield,  Mass., 
for  bankrupts. 
Walter  J.  Donovan,  of  Adams,  Mass.,  for  trustee. 

JOHNSON,  Circuit  Judge.  Arthur  E.  Simmons,  one  of  the  bank- 
rupts, at  the  time  of  the  adjudication  of  bankruptcy,  held  an  endow- 
ment policy  for  $1,000,  issued  by  the  Metropolitan  Life  Insurance 
Company  on  the  4th  day  of  September,   1903,  which  provides  that 

€=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Ker-Numbered  Dlgecta  A  Indexes 
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the  insurance  company  will  pay  to  him  at  the  expiration  of  20  years 
the  stun  of  $1,000,  and  in  case  he  should  die  prior  to  the  expiration 
of  20  years,  while  said  policy  is  in  force,  the  said  company  shall  pay 
the  above-mentioned  sum  to  Martha  A,  Simmons,  mother  of  the  in- 
sured, if  alive;  otherwise,  to  the  legal  representatives  of  the  insured. 

[1]  While  there  is  no  provision  in  the  policy  for  a  change  of  ben- 
^ciary,  it  appears  by  assignment  dated  November  16,  1912,  which  is 
attached  to  the  policy,  that  Martha  A.  Simmons  assigned  all  her  in- 
terest in  the  said  policy  to  the  insured,  and  that  upon  the  request  of 
the  insured,  Minnie  M.  Simmons,  his  wife,  was  designated  as  con- 
tingent beneficiary  in  said  policy,  to  whom  the  proceeds  of  the  same 
were  to  be  paid  in  the  event  of  the  death  of  the  insured  prior  to  the 
expiration  of  the  endowment  period,  if  living;  otherwise,  to  his  legal 
representatives.  The  insurance  company,  it  would  stem,  assented 
to  this  change  of  beneficiary  and  recorded  the  assignment  and  change 
of  beneficiary  in  its  policy  register. 

The  referee  has  found  that  this  policy  had  a  cash  surrender  value 
on  February  19,  1917,  the  date  of  the  adjudication,  of  $415.26,  ac- 
cording to  the  computation  of  the  insurance  company,  and  has  or- 
dered the  bankrupt,  Arthur  E.  Simmons,  to  pay  or  cause  to  be  paid 
to  his  trustee  the  amoimt  of  the  cash  surrender  value  of  said  policy 
at  the  date  of  adjudication  in  bankruptcy,  or  that  he  execute  an  as- 
signment of  sudi  documents  and  papers  as  may  be  necessary  to  enable 
the  trustee  to  collect  from  the  insurance  company  the  amount  of  the 
cash  surrender  value  of  said  policy,  apd  the  District  Court  is  asked 
to  review  his  order. 

Section  70a,  cl.  5  (Act  July  1,  1898,  c.  541,  30  Stat.  565  [Comp. 
St  1916,  §  9654]),  contains  the  following  provision : 

"Provided,  that  when  any  bankrupt  shall  have  any  Insurance  policy  which 
has  a  cash  surrender  value  payable  to  himself,  his  estate,  or  personal  repre- 
sentatives, he  may,  within  thirty  days  after  the  cash  surrender  value  has 
been  ascertained  and  stated  to  the  trustee  by  the  company  Issuing  the  same, 
pay  or  secure  to  the  trustee  the  sum  so  ascertained  and  stated,  and  continue 
to  hold,  own,  and  carry  sudi  policy  free  from  the  claims  of  the  creditors, 
rartldpatlng  In  the  dlstribntlon  of  his  estate  under  the  bankruptcy  proceed- 
ings, othervrlse  the  policy  shall  pass  to  the  trustee  as  assetaf 

While  the  policy  does  not  contain  any  provision  for  a  cash  surren- 
der vjJue,  other  than  a  table  of  the  different  amounts  which  the  in- 
surance company  would  loan  at  the  expiration  of  different  times  dur- 
ing the  life  of  the  policy,  the  referee  has  found  that  the  policy  did  have 
at  the  adjudication  a  cash  surrender  value,  and  it  is  evident  from  his 
report  that  this  was  recognized  by  the  insurance  company,  as  the 
amount  was  computed  by  it. 

It  was  held  in  Hiscock  v.  Mertens,  205  U.  S.  202,  27  Sup.  Ct.  488. 
51  h.  Ed.  771,  that  the  provision  of  the  Bankruptcy  Act  relating  to 
insurance  policies  is  not  confined  to  policies  in  which  the  cash  sur- 
render value  is  expressly  stated,  but  applies  also  to  policies  which  have 
a  cash  surrender  value  by  the  concession  or  practice  of  the  company 
issuing  the  same. 

Previous  to  this  decision  of  the  Supreme  Court,  it  had  been  held 
in  this  circuit  (In  re  Boardman  [D.  C]   103  Fed.  783),  by  Low- 
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ell,  District  Judge,  tfiat  it  was  immaterial  whether  flic  cash  surrender 
value  was  stated  in  the  policy  or  not;  "if  in  the  ordinary  course  of 
business  the  bankrupt  can  obtain  cash  from  the  company  by  a  sur- 
render of  the  policy,  his  creditors  are  entitled  to  the  cash." 

While  the  referee  does  not  state  that  the  insurance  company  ad- 
mitted that  the  policy  at  the  time  of  adjudication  had  a  cash  sur- 
render value,  he  does  find  and  report  that  this  cash  surrender  value 
was  computed  by  the  company,  and  I  think  his  finding  and  repKjrt 
should  be  accepted  by  the  court. 

[2]  But  it  is  contended  that,  even  if  the  policy  had  a  cash  surren- 
der value,  it  was  exempt  under  chapter  576,  §  /3,  of  the  Acts  and 
Resolves  of  Massachusetts  of  1907,  which  is  as  follows : 

"Every  poUcj  of  life  Insurance  made  payable  to  or  for  the  benefit  of  a 
married  ■woman,  or  after  Its  issue  assigned,  transferred  or  In  any  way  made 
payable  to  a  married  woman,  •  •  •  shall  Inure  to  her  aeparate  use  and 
benefit,  and  for  that  of  her  diildren." 

And  it  further  provides  that  the  "beneficiary  *  *  *  shall  be 
entitled  to  its  proceeds  against  the  creditors  and  representatives  of 
the  person  effecting  the"  insurance. 

This  statute  has  received  a  construction  by  the  Supreme  Court  of 
Massachusetts  in  Bailey  v.  Wood,  202  Mass.  549,  89  N.  E.  147,  25 
L.  R.  A.  (N.  S.)  722,  and  it  was  there  held  that  it  applies  to  and  in- 
cludes an  assigiunent  by  a  husband  to  his  wife  of  a  paid-up  endow- 
ment life  insurance  policy,  even  when  such  assignment  was  made 
when  the  assignor  was  deeply  insolvent  within  the  knowledge  both 
of  himself  and  his  wife.  It  will  be  noted,  however,  that  the  policy 
assigned  to  the  wife  was  a  paid-up  endowment  life  insurance  policy, 
and  the  court  held  that  the  insured's  life  "constitutes  no  part  of  the 
assets  of  his  estate,  and  nothing  therefore  is  taken  from  his  creditors 
by  an  insurance  upon  it  in  favor  of  his  wife  or  the  assignment  to  her 
of  a  policy  of  insurance  already  issued." 

In  Dame  v.  Blinn,  207  Mass.  159,  93  N.  E.  601,  it  was  held  that: 

"▲  general  assignment  for  the  benefit  of  creditors  which  conveys  all  prop- 
erty of  the  assigpor  legal  and  equitable  except  such  as  is  exempt  by  statute 
from  being  taken  on  execution,  and  expressly  Includes  'all  claims,  debts, 
choses  tn  action,  owing  to  him,  whether  now  or  hereafter  payable,'  transfers 
to  the  assignee  a  right  of  the  assignor  to  surrender  a  policy  of  life  insurance 
and  take  the  amount  of  the  surrender  value  for  his  own  benefit." 

The  policy  in  this  case  was  an  endowment  policy  payable  to  the  in-' 
sured  at  the  expiration  of  the  period  stated  in  the  policy,  or  if  the 
insured  should  die  before  that  time  to  children  of  the  insured,  if  liv- 
ing, otherwise  to  the  insured's  executors,  administrators,  or  assig^ns, 
with  power  to  the  insured  to  surrender  the  policy  to  the  company  at 
any  time.  The  policy  was  therefore  assignable  by  the  insured,  and 
it  contained  a  statement  of  what  the  accepted  surrender  value  or  the 
amount  to  be  paid  by  the  company  to  the  insured  or  his  assignees 
on  surrender  of  the  policy  would  be  at  the  end  of  the  successive  years 
of  the  proposed  insurance.  The  court  there  held  that  the  children's 
rights  under  the  policy  were  made  subject  to  the  unrestricted  right 
of  the  insured  to  surrender  it;     that  "this  was  a  valuable  property 
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right,  incident  to  his  general  right  under  the  policy,  such  as  would 
pass  with  an  assignment  of  the  latter." 

While  the  policy  in  the  case  under  consideration  contains  no  power 
of  surrender  clause,  nor  any  clause  authorizing  assignment  of  the 
policy,  yet  it  is  true  that  the  insurance  company  had  already  recog- 
nized one  assignment  of  the  policy  before  adjudication,  and  in  view 
of  the  fact  that  the  referee  has  found  that  the  policy  did  have  a  cash 
surrender  value  at  that  time^  it  is  evident  that  the  referee  must  have 
found  that  it  was  the  practice  of  the  insurance  company  to  accord  the 
right  of  surrender  to  the  insured  under  such  a  policy. 

In  Burlingham  v.  Crouse,  228  U.  S.  459,  33  Sup.  Ct.  564,  57  h.  Ed. 
920,  46  L.  R.  A.  (N.  S.)  148,  the  poUcies  under  consideration  had 
a  surrender  value ;  but  the  bankrupt  before  adjudication  had  procured 
loans  upon  the  policies  to  the  extent  of  their  full  surrender  value. 
The  court  there  held  that  there  was  nothing  of  value  upder  the  poli- 
cies to  be  assigned  to  the  trustee,  and  "that  in  the  present  case  the 
company  had  advanced  upon  the  policies  their  full  surrender  value 
as  stipulated  in  the  policies,  and  that  the  only  interest  that  could 
have  passed  to  tiie  trustees  would  have  been  the  speculative  right  to 
the  net  proceeds  of  the  policies,  contingent  upon  the  death  of  the 
bankrupt,  and  possibly  dependent  upon  the  payment  of  large  annual 
premiums  for  13  years."    The  court  in  its  opinion  states : 

"Congress  recognized  also  that  many  policies  at  the  time  of  bankruptcy 
mlgbt  have  a  very  considerable  present  value  which  a  bankrupt  could  realize 
by  surrendering  his  policy  to  the  company.  We  think  It  was  this  latter  sum 
that  the  act  Intended  to  secure  to  creditors  by  requiring  its  payment  to  the 
trustee  as  a  condition  of  keeping  the  policy  alive." 

The  court  there  held  that  there  was  nothing  of  value  under  these 
policies  to  be  assigned  to  the  trustees,  but  expressly  recognizes  the 
right  of  the  trustees  to  hold  as  part  of  the  property  of  the  bankrupt, 
or  to  have  paid  to  him,  as  part  of  the  property  of  the  bankrupt,  the 
cash  surrender  value  of  any  insurance  policy. 

I  agree  with  the  referee  that  the  policy  in  question  had  a  surrender 
value  which  the  company  was  willing  to  pay,  and  which  makes  its 
value  available  to  the  bankrupt  estate  at  the  date  of  adjudication. 

The  order  of  the  referee  is  affirmed,  and  the  petition  for  review  is 
dismissed. 


UNITED  STATES  v.  LEWIS  et  al 

(District  Gonrt,  S.  D.  California,  N.  D.      July  10,  1918.) 

No.  118. 

Indians  *=»38(2) — Peosecution — Jurisdiction — Federal  Coukts— "Hesebv- 
ED  i<0B  Exclusive  -Use  or  United  States." 

A  b<M])estead  acquired  by  an  Indian  on  puttllc  land  in  a  state  under 
the  general  homestead  law  is  not  land  "reserved  *  *  *  for  the  exdu- 
Bire  use  of  the  United  States,"  within  Criminal  Code,  f  272,  subd.  3  (Comp. 
St  1916,  i  10445).  and  a  federal  court  is  without  Jurisdfieton  to  try  a 
criminal  off«ise  committed  tliere(Hi. 
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Criminal  prosecution  by  the  United  States  against  Sarah  Ivcwis, 
Roy  Lewis,  and  Louis  Valencia.  On  demurrer  to  indictment  De- 
murrer sustained. 

Lyle  W.  Rucker,  Asst.  U.  S.  Atty.,  of  Los  Angeles,  Cal. 
George  G.  Graham,  of  Fresno,  Cal.,  and  Edward  Schary,  for  de- 
fendants. 

TRIPPET,  IMstrict  Judge.  The  defendants  have  been  indicted 
for  murder.  The  case  is  before  the  court  on  a  demurrer  to  the  in- 
dictment. The  defendants  raise  the  question  that  the  court  has  no 
jurisdiction  to  punish  for  the  offense  charged  in  the  indictment.  The 
jurisdictional  facts  charged  in  the  indictment  are  as  follows: 

"That  Sarah  Lewis,  an  Indian  woman,  Roy  Lewis,  a  minor  Indian,  botb 
wards  of  the  United  States  goTemmmt,  and  Louis  Valencia,  •  »  •  at, 
upon,  and  within  the  limits  of  an  Indian  homestead,  formerly  of  the  public 
domain  of  the  United  States,  known  as  the  Joe  Dehy  ranch,  for  which  appli- 
cation was  made  on  April  13,  In  the  year  of  onr  Lord  one  thousand  eight  hun- 
dred and  elgrhty-seven,  by  one  Joe  Dehy,  a  full-blood  PInte  Indian,  and  the 
father  of  Sarah  Lewis  and  of  Minnie  Fuller,  both  Plate  Indian  women,  and 
wards  of  the  United  States  government,  and  for  whidi  a  patent  was  granted 
May  5,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-three, 
which  said  patent  contained  a  twenty-flve  year  trust  provision,  as  provided  in 
the  act  of  Gongrees  of  July  4,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-four,  and  amendments  thereof,  said  Indian  homestead 
entry  being  more  particularly  described  as  the  west  one-half  (Vi)  of  the 
southeast  onfrquarter  (%),  section  nine  (&),  township  ten  (10)  south,  range 
fjilrty-four  (340  east,  in  the  county  of  Inyo,  vylthin  the  Northern  division  of 
the  Southern  district  of  California,  which  said  Indian  hCHnestead  entry  was 
at  all  of  the  times  herein  mentioned  within  the  exclusive  Jurisdiction  of  the 
United  States  and  within  the  jurisdiction  of  this  honorable  court,  with  force 
and  arms,  in  and  upon  Minnie  Fuller,  a  full-blood  Piute  Indian  woman,"  etc. 

There  are  two  sections  of  the  Penal  Code  (Act  March  4,  1909, 
c.  321)  concerning  the  jurisdiction  of  the  court  to  try  criminal  of- 
fenses, namely,  section  272  and  section  328  (35  Stat.  1142,  1151  [Comp. 
St.  1916,  §§  10+45,  10502]).  Sections  2145  and  2156  of  the  Revised 
Statutes  (Comp.  St.  1916,  §§  4148,  4159)  need  not  be  considered, 
because  the  lands  here  involved  are  not  within  the  Indian  countrv. 
Ex  parte  Tilden  (D.  C.)  218  Fed.  920.    Section  328  is  as  follows : ' 

"All  Indians  committing  against  the  person  or  property  of  another  Indian  or 
other  person  any  of  the  following  crimes,  namely,  murder,  manslaup:hter. 
rape,  assault  with  Intent  to  Iclll,  assault  with  a  dangerous  weapon,  arson, 
burglary,  and  larceny,  within  aJfy  territory  of  the  United  States,  and  either 
within  or  without  an  Indian  reservation,  shall  be  subject  therefor  to  the 
laws  of  such  territory  relating  to  said  crimes,  and  shall  be  tried  therefor  in 
the  same  courts  and  in  the  same  manner  and  shall  be  subject  to  the  same 
penalties  as  are  all  other  persons  charged  with  the  commission  of  said  crimes, 
respectively ;  and  the  said  courts  are  hereby  given  jurisdiction  in  all  such 
cases.  And  all  such  Indians  committing  any  of  the  above-named  crimes 
against  the  person  or  property  of  another  Indian  or  other  person  within  the 
boundaries  of  any  state  of  the  United  States,  and  within  the  limits  of  any 
Indian  reservation,  shall  be  subject  to  the  same  laws,  tried  In  the  same  courU 
and  In  the  same  manner,  and  be  subject  to  the  same  penalties  as  are  all  other 
persons  committing  any  of  the  above  crimes  within  the  exduslve  Jurisdiction 
of  the  United  States :  Provided,  that  any  Indian  who  shall  commit  the  offense 
of  rape  upon  any  female  Indian  within  the  limits  of  any  Indian  reservation 
shall  be  Imprisoned  at  the  discretion  of  the  court," 
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The  United  States  attorney  concedes  that  the  court  has  no  juris- 
diction by  reason  of  this  section.  No  concession  was  necessary,  how- 
ever, because  it  is  so  plain  that  the  court  would  not  have  jurisdic- 
tion by  reason  of  this  section  that  it  will  not  admit -of  discussion. 
The  United  States  attorney  relies  upon  Donnelly  v.  United  States, 
228  U.  S.  243.  268,  33  Sup.  Ct.  449,  57  L.  Ed.  820,  Ann.  Cas.  1913E. 
710,  United  States  v.  Kagama,  118  U.  S.  375,  6  Sup.  Ct.  1109,  30 
L.  Ed.  228,  and  similar  cases.  These  cases,  however,  deal  with  In- 
dian reservations  and  are  not  in  point  here.  But  this  section  has  an 
important  bearing  upon  the  interpretation  to  be  given  to  section  272. 
In  this  respect,  when  Congress  enacted  section  328,  it  intended  by 
that  section  to  provide,  so  far  as  the  Penal  Code  was  concerned,  for 
all  cases  concerning  Indians  that  should  be  prosecuted  in  the  fed- 
eral court,  and  therefore  the  fact  that  some  of  the  defendants  are 
Indians  in  this  case  has  no  relation  whatever  to  the  jurisdiction  of 
the  court. 

Section  272  of  the  Penal  Code  (Comp.  St.  1916,  §  10445),  is  as 
follows: 

'mie  crimes  and  offenses  defined  In  tbls  chapter  shall  be  punished  as 
herein  prescribed:    •    •    • 

"Third :  When  committed  within  or  on  any  lands  reserved  or  acquired  for 
the  exclusive  use  of  the  United  Statet,  and  under  the  exclusive  jurisdiction 
thereof,  or  any  place  purchased  or  otherwise  acquired  by  the  United  States 
by  consent  of  the  legUflature  of  the  state  In  which  the  same  shall  be,  for  the 
erection 'Of  a  fort,  magazine,  arsenal,  dockyard,  or  other  needful  building." 

The  United  States  attorney  contends  that  the  court  has  jurisdic- 
tion by  virtue  of  the  first  part  of  this  paragraph;  that  is  to  say,  he 
contends  that  the  land,  upon  which  this  murder  was  committed,  wias 
land  reserved  or  acquired  for  the  exclusive  use  of  the  United  States 
and  imder  the  exclusive  jurisdiction  thereof. 

The  court  cannot  agree  with  this  contention.  The  land,  at  the  time 
of  the  settlement  by  the  Indian  upon  it,  was  the  public  land  of  the 
United  States,  subject  to  homestead  entry,  and  the  Indian  acquired 
the  title  to  the  land  under  an  act  of  Congress,  entitled  "An  act  mak- 
ing appropriations  for  the  current  and  contingent  expenses  of  the  In- 
dian Department,  and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty-five,  and  for  other  purposes,"  passed  July  4,  1884  (23  U. 
S.  Stat,  at  Large,  76,  96,  c.  180,  3  Fed.  Stat.  Ann.  [2d  Ed.]  820  [Comp. 
SL  1916,  §  4612]).  The  provision  of  this  act,  authorizing  the  issu- 
ance of  this  patent,  is  as  follows: 

"That  such  Indians  as  may  now  be  located  on  public  lands,  or  as  may,  im- 
der the  direction  of  the  Secretary  of  the  Interior,  or  otherwise,  hereafter,  so 
locate  may  avail  themselves  of  the  provigions  of  the  homestead  laws  as  fully 
and  to  the  same  extent  as  may  now  be  done  by  dtlzens  of  the  United  States ; 
and  to  aid  such  Indians  in  making  selections  of  homesteads  and  the  neces- 
sary proofs  at  the  proper  land  offices,  one  thousand  doUars,  or  so  much  there- 
of as  may  be  necessary,  is  hereby  appropriated;  but  no  fees  or  cammisslons 
gball  be  charged  on  account  of  said  entries  or  proofs.  All  patents  therefor 
shall  be  of  the  legal  effect,  and  declare  that  the  United  States  does  and  will 
hold  the  land  thus  entered  for  the  period  of  twenty-five  years,  In  trust  for 
the  sole  ose  and  ben^t  of  the  Indian  by  whom  such  entry  shall  have  been 
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made,  or.  In  case  ot  bis  decease,  of  his  widow  and  heirs  according  to  tbe 
laws  of  the  state  or  territory  where  soch  land  is  located,  and  that  at  tlie 
expiration  of  said  period  the  United  States  will  convey  the  same  by  patent 
to  said  Indian,  or  his  widow  and  hdra  as  aforesaid,  iu  fee,  discharged  of  said 
trust  and  free  of  all  charge  or  Incumbrance  whatsoever." 

It  seems  to  me  perfectly  plain  that  the  land,  upon  which  this  mur- 
der was  committed,  was  not  reserved  for  the  exclusive  usfe  of  the 
United  States,  simply  by  reason  of  the  fact  that  there  is  a  trust  pro- 
vision in  the  patent.  The  United  States  held  it  in,  trust  for  the  use 
of  the  Indian,  and  not  for  the  use  of  the  United  States.  The  mere 
fact  that  the  Indian  is  a  ward  of  the  government  does  not  change  the 
reasoning  in  the  slightest.  This  precise  question  has  never  been  di- 
rectly passed  upon  by  any  court,  but  nevertheless  we  are  not  whol- 
ly without  authority.  In  United  States  v.  Kiya  (D.  C.)  126  Fed. 
879  (see,  also,  Matter  of  Heff,  197  U.  S.  488,  25  Sup.  Ct.  506,  49  L. 
Ed.  848),  Judge  Amidon  rendered  an  able  opinion,  which  has  a  bear- 
ing upon  the  proposition  under  discussion.  Cpngress,  February  8, 
1887  (24  Stat.  388,  c  119),  passed  an  act  entitled  "An  act  to  provide 
for  the  allotment  of  lands  in  several^r  to  Indians.  *  *  *  "  3  Fed. 
Stat.  Ann.  830,  §  6,  amended  May  8,  1906  (34  Stat.  182,  c.  2348 
[Comp.  Sl  1916,  §  4203]).  This  act  provided  for  the  allotment  of 
lands  in  Indian  reservations  in  severalty  to  Indians.  The  statute  pro- 
vided for  a  patent  to  issue  to  the  Indian,  but  having  a  clause  reserv- 
ing a  trust  in  the  government  for  the  benefit  of  the  Indian,  the  same 
as  in  the  act  of  1884.  The  act  further  provided  that,  after  the  ex- 
piration of  25  years  a  patent  should  issue  to  the  Indian  or  his  heirs 
under  certain  conditions.  In  the  case  at  bar  there  does  not  seem  to 
be  any  necessity  for  a  second  patent. 

In  the  case  just  referred  to  Judge  Amidon  held  that  a  crime  com- 
mitted upon  land  so  allotted  to  an  Indian  was  not  within  the  juris- 
diction of  the  United  States  District  Court.  This  decision  in  itself 
could  not  have  much  weight  here,  but  for  the  fact  that,  subsequent 
to  said  decision.  Congress  amended  the  act  of  February  8,  1887,  and 
provided  in  such  amendment  that,  during  the  time  the  lands  were 
so  held  in  trust  by  the  government,  crimes  committed  thereon  should 
be  within  the  jurisdiction  of  the  United  States  court.  If  the  trust 
clause  in  the  act  as  originally  enacted  had  given  the  United  States 
court  jurisdiction  of  crimes  committed  upon  the  land,  then  there  was 
no  necessity  for  Congress  to  amend  the  act.  The  amendment,  there- 
fore, amounts  to  a  legislative  interpretation  that  the  trust  provision 
in  the  allotment  patent  would  not  give  the  court  jurisdiction.  If  the 
court,  under  the  act  alloting  lands  in  severalty  in  Indian  reserva- 
tions, did  not  have  jurisdiction  by  reason  of  the  trust  clause,  a  for- 
tiori the  court  would  not  have  jurisdiction  under  the  statute  by  vir- 
tue of  which  the  patent  was  granted  in  this  case. 

There  is  another  phase  of  this  matter  that  is  entitled  to  consid- 
eration. In  United  States  v.  Bateman,  34  Fed.  86,  the  Circuit  Court 
for  the  Northern  District  of  California  held  that  homicide  commit- 
ted within  the  Presidio  military  reservation  was  not  an  offense  over 
which  the  courts  of  the  United  States  had  jurisdiction.  In  that  case 
it  is  pointed  out  that,  when  California  was  admitted  to  the  Union, 
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no  reservation  was  made  by  the  national  government  of  jurisdiction 
over  any  property.  And  the  federal  court  could  only  acquire  juris- 
diction to  punish  crime  in  any  territory  within  the  state  by  cession 
of  the  state.  It  is  not  necessary  for  me  to  go  into  this  phase  of  the 
matter  fully,  but,  in  passine'  I  call  attention  to  the  statutes  of  Cal- 
ifornia upon  the  subject.  There*  are  many  acts  of  the "  Legislature 
of  California  ceding  jurisdiction  to  the  United  States  over  certain 
specified  territories,  such  as  Indian  reservations,  military  reserva- 
tions, etc.;  but  there  is  none  ceding  jurisdiction  to  the  United  States 
over  land  such  as  is  described  in  this  indictment. 

I  am  therefore  of  the  opinion  that  this  court  has  no  jurisdiction, 
and  the  demurrer  is  sustained. 


MONTGOMERY  v.  OITT  OF  PHILADBLPHL4.  et  aL 

(District  Court,  E.  D.  Pennsylvania.      October  9,  1»1S.) 

No.  5226. 

L  ASStniPSIT,  ACTI017  OF  «=»!,  10 — PBNJfSTLVANIA  PeACTICB — BQUTIABLE  De- 
TKHSBB iNTEBPUEADKIt. 

Under  tbe  Pennsylvania  practice,'  an  action  In  assumpsit  Is  open  to 
equitnble  defenses,  and  wben  the  real  Issue 'Is,  not  whether  the  defend- 
ant owes,  or  how  ranch,  but  to  whom  the  money  owed  rightfully  belongs, 
the  action  Is  transformed  from  one  In  debt  to  an  Interpleader  proceed- 
ing between  the  respective  claimants. 

2.  Inteeplcader  «=>32 — Monet  Paid  into  Covbt  bt  Dkritdant — Right  to 

Hate  Ownxbship  Detebmined. 

When  a  court  has  Jurisdiction  of  the  parties  and  of  the  subject-matter, 
and  emphatically  when  that  subject-matter  Is  money  paid  Into  court  for 
the  express  purpose  of  having  Its  ownership  determined  therein,  there 
Is  no  legal  procedure  obstacle  In  the  way  of  such  determination. 

3.  BANKB0PTCT  «=3l72 — PaoFEKrr  Passiro  to  Tbubibe — ^MoNET  Assigned 

BT  Bankbupt. 

An  assignment  by  a  contractor  for  dty  work  of  all  money  to  become 
due  under  the  contract  to  the  surety  on  his  bond,  which  on  his  default 
completed  the  work  at  a  loss,  held  to  entitle  the  surety,  as  against  the 
contractor's  trustee  In  bankruptcy,  to  sums  earned  before  default,  but 
reserved  by  the  city,  although  the  dty  was  not  notified  of  the  assignment. 

At  Law.  Action  by  Kingsley  Montgomery,  trustee  in  bankruptcy  of 
Cloud,  Stiles  &  Work,  a  corporation,  against  the  City  of  Philadelphia 
and  the  Maryland  Casualty  Company,  intervening  defendant.  Judg- 
ment for  Maryland  Casualty  Company. 

Joseph  H.  Hinkson,  of  Chester,  Pa.,  for  plaintiff. 

John  P.  Connelly,  of  Philadelphia,  Pa.,  for  defendant  city  of  Phila- 
delphia. 

Maurice  W.  Sloan,  of  Philadelphia,  Pa.,  for  defendant  Maryland 
Casualty  Co. 

DICKINSON,  District  Judge.  The  crucial  point  of  the  question  in- 
volved in  this  case  may  be  best  presented  by  an  outline  statement  of 
the  fact  situation : 

Cloud,  Stiles  &  Work,  a  contracting  corporation,  entered  into  a  con- 
tract with  the  city  of  Philadelphia  to  do  certain  construction  work  for 

^Forotber  caaes  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexea 
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the  city.  The  Maryland  Casualty  Company  became  the  surety  of  the 
contractor.  The  city  reserved  uie  right  to  withhold  a  certain  per- 
centage of  the  earned  payments  (otherwise  payable  to  the  contractor) 
until  the  completion  of  the  contract.  These  moneys  then  became  pay- 
able as  part  of  the  final  payment. 

As  part  of  the  inducement  to  the  surety  to  become  such,  the  con- 
tractor made  what  is  conceded  to  have  been  (between  the  parties)  a 
valid  assignment  of  all  moneys  which  became  payable  under  the  con- 
tract by  the  city,  including  this  reserve.  The  assignment  became  op- 
erative in  the  event  of  a  default  by  the  contractor  upon  its  contract. 
This  assignment  was  duly  executed  and  delivered,  but  no  notice  there- 
of was  given  to  the  city,  nor  was  there  other  delivery  than  of  the 
assignment.  The  contractor  proceeded  with  the  work  until  May  1. 
1916.  It  then  defaulted,  and  the  city  thereupon  regularly  declared, 
and  notified  the  surety  of,  the  default,  and  called  upon  the  latter  to 
complete  the  work.  This  the  surety  did  at  a  cost  in  excess  of  all  pay- 
ments under  the  contract,  including  the  sum  which  had  been  held 
back  from  the  contractor  by  the  city  by  virtue  of  the  right  given  to  it 
by  the  contract.  The  figures  expressive  of  the  siun  so  reserved  are 
$8,215.67. 

The  contractor,  subsequently  to  the  default,  went  into  bankruptcy. 
The  date  is  agreed  to  be  August  1,  1916.  The  plaintiff,  as  trustee  in 
bankruptcy,  brought  this  action  against  the  city.  The  latter,  admit- 
ting its  possession  of  the  fund  and  having  no  interest  in  the  contro- 
versy over  the  ownership  of  it,  asked  and  was  given  leave  to  pay  the 
money  into  court.  These  further  proceedings  are  in  effect  an  inter- 
pleader to  determine  to  whom  the  money  belongs,  and  the  question  is 
presented  through  and  by  a  case  stated. 

The  plaintiff  advances  the  claim  of  the  bankrupt  estate  from  two 
positions.  One  is  in  effect  that  the  question  of  to  whom  this  money 
belongs  is  a  question  for  the  determination  of  the  court  in  bankruptcy, 
and  because  of  this  the  fund  should  be  taken  in  charge  by  the  trustee. 
The  underlying  principle  upon  which  the  trustee  relies  must  be  ac- 
cepted, but  the  acceptance  of  the  conclusion  involves  a  begging  of  the 
real  question.  The  right  to  the  money  determines  the  question,  be- 
fore us,  but  the  question  is,  not  the  right  to  the  money,  but  the  right 
of  the  plaintiff  to  recover  in  this  action. 

It  is  fairly  presented  by  a  statement  of  the  defense  as  really  made. 
It  is  that  the  defendant  owes  the  plaintiff  nothing,  because  the  debt, 
although  admitted  to  be  due,  is  due,  not  to  the  i^aintiff,  but  to  another. 
If  this  defense  is  made  out,  the  plaintiff  cannot  recover.  Ordinarily, 
it  is  true,  a  defendant  has  no  concern  with  the  ownership  of  the  debt 
which  he  owes,  if  the  plaintiff  has  a  right  of  action  in  the  sense  of 
being  the  legal  plaintiff.  If  he  owes  the  money,  and  owes  it  to  tlie 
plaintiff,  he  cannot  escape  judgment  by  setting  up  that  the  ownership 
of  the  fruits  of  the  action  has  passed  to  a  third  party.  His  only  legal . 
defense  is  that  he  does  not  owe  the  plaintiff.  Herein  lies  the  distinc- 
tion between  the  legal  and  an  equitable,  or,  as  the  Pennsylvania  prac- 
tice has  it,  a  use,  plaintiff.  It  may  be,  however,  that  the  circumstances 
are  such  as  to  give  the  defendant  a  real  interest  in  the  question  of  to 
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whom  payment  should  be  made,  and  that  he  has  a  claim  upon  the  pro- 
tection of  the  court  against  the  danger  of  being  compelled  to  pay  the 
debt  twice. 

[I]  The  statutes  of  Pennsylvania  supply  a  weapon  of  defense,  al- 
though a  somewhat  unwieldy  one,  to  such  defendants.  Moreover,  it 
is  one  of  the  merits  of  the  Pennsylvania  system  of  practice  that  its 
machinery,  aside  from  that  provided  by  statute,  is  mobile  and  flexible. 
An  action  in  assumpsit,  although  an  action  at  law,  is  regarded  as  an 
equitable  action,  or  proceeding  open  to  equitable  defenses.  When  the 
real  issue  is,  not  whether  a  defendant  owes,  or  how  much  he  owes,  hut 
to  whom  he  owes,  in  the  sense,  not  of  in  whom  is  the  legal  right  of 
action,  but  to  whom  does  the  money  to  be  recovered  rightfully  l^long, 
the  action  is  transformed  from  an  action  in  debt  against  the  defend- 
ant to  an  interpleader  proceeding  between  the  respective  claimants  to 
the  money,  to  determine  its  ownership. 

[2]  This  fitly  describes  the  present  proceeding.  When  a  court  l\as 
jurisdiction  of  the  parties  and  of  the  subject-matter,  and  emphatically 
when  that  subject-matter  is  money  which  has  been  paid  into  the  court 
for  the  express  purpose  of  havrtig  its  ownership  determined,  there 
would  seem  to  be  no  legal  procedure  obstacle  in  the  way  of  such  own- 
ership being  determined. 

Aside  from  all  other  considerations,  the  common  sense  of  the  sit- 
uation would  command  that  the  real  question  be  finally,  so  far  as 
concerns  that  court,  determined.  This  is  particularly  true  when  the 
court  which  may  pronounce  judgment  and  the  court  to  Which  the 
question  would  be  referred  are  one  and  the  same,  although  sitting 
in  the  one  case  as  a  court  of  equity  and  in  the  other  as  a  bankruptcy 
court. 

[3]  This  brings  us  to  the  other  standing  ground  of  the  plaintiff, 
which  is  that  the  Maryland  Casualty  Company  has  no  valid  title  to 
this  fund  as  against  a  trustee  in  bankruptcy,  having,  as  he  does,  the 
status  of  an  execution  creditor.  The  argument  proceeds  upon  the 
thought  that  the  law  of  Pennsylvania  has  accepted  the  principle  in- 
grafted'upon  the  common  law  by  the  statute  of  Elizabeth  that  pos- 
session is  the  badge  of  ownership  of  personal  property.  In  the  ap- 
plication of  this  principle  the  law  of  Pennsylvania  is  guided  by  the 
more  direct,  simple,  and  sturdier  spirit  of  the  common  law,  and  does  . 
not  follow  the  more  subtle  doctrines  of  the  civil  law  in  countenanc- 
ing secret  transfers  and  liens  inconsistent  with  the  ownership  in- 
dicated by  possession.  It  therefore  places  under  the  ban  of  its  con- 
demnation all  transfers  unaccompanied  with  a  change  of  possession. 

The  modification  of  the  doctrine  is  recognized  to  the  extent  that 
such  transfers  are  good  as  against  the  grantor  and  persons  claim- 
ing title  through  him,  and  that  no  further  change  of  possession  is 
required  than  that  called  for  by. the  nature  of  the  thing  transferred, 
but  that  such  transfers  are  not  valid  against  execution  creditors,  un- 
less there  has  been  a  change  of  possession  or  its  equivalent.  The 
principle,  it  is  asserted,  applies  to  choses  in  action  as  well  as  to  things 
tangible.  »When  a  chose  in  action,  in  the  form,  for  instance,  of  a 
tiaim  of  debt,  is  assigned,  it  is  reasonably  possible  to  have  the  assign- 
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ment  accompanied,  not  only  by  a  delivery  of  the  written  assignment^ 
if  there  be  one,  but  also  by  notice  to  the  debtor.  Without  the  lat- 
ter, therefore,  an  assignment  of  a  chose  in  action  is  void  as  against 
an  execution  creditor.  The  line  of  foreign  attachment  and  other 
attachment  cases,  in  each  of  which  the  title  of  the  assignee  has  been 
upheld,  is  distinguished  from  the  case  of  a  trustee  in  bankruptcy  in 
this :  .  That  the  plaintiff  in  an  attachment  proceeding  stands  in  the 
shoes  of  and  makes  his  claim  through  the  grantor,  and  that  the  title 
of  such  trustee  is  that  of  an  execution  creditor. 

As  against  this  view  there  are  two  things  to  be  said.  In  the  first 
place,  the  fund  here  was  in  a  very  substantial,  although  somewhat 
technical,  sense,  earned  by  the  surety,  and  not  by  the  bankrupt.  The 
latter  had  na  claim  whatever  to  the  money  until  the  contract  was 
completed,  although  it  is  true  that  the  money  represents  work  done 
by  the  bankrupt.  The  contract  was  completed  by  the  surety  and  the 
reserve  money  thus  saved.  There  is,  because  of  this,  great  force  in 
the  equitable  consideration  that  the  salvor  should  not  be  at  a  loss. 

In  the  second  place,  and  as  a  finality,  the  question  sought  to  be 
raised  has  been  set  at  rest  by  the  case  of  Hawley  Down-Ih-aft  Fur- 
nace Co.,  238  Fed.  122,  151  C.  C.  *A.  198.  In  that  case  there  was  a 
secret  assignment  of  choses  in  action  in  the  form  of  book  accounts. 
Not  only  was  no  notice  given  to  those  who  owed  the  accounts,  but 
the  assignor  collected  them  as  if  still  the  owner.  It  was,  it  is  true, 
agreed  between  the  grantee  and  grantor  that  in  making  collections 
the  graptor  acted  as  the  agent  of  the  grantee;  but  this  relationship 
was  in  no  way  disclosed  to  others.  A  receiver  was  appointed  by  a 
state  court,  who  collected  the  outstanding  accounts.  Bankruptcy 
proceedings  followed,  and  the  receiver  paid  over  the  fund  to  the 
trustee  in  bankruptcy.  The  assignee  made  claim  to  the  moneys  un- 
der his  assignment,  and  his  title  was  upheld  against  that  of  the  trus- 
tee. 

This  ruling  is  decisive  of  the  question  of  ownership.  The  con- 
clusion reached  is  based  upon  the  finding  that  by  the  assignment  of 
this  reserved  fund  title  thereto  was  in  the  Maryland  Casualty  Com- 
pany. We,  in  consequence,  answer  questions  (a)  and  (b)  submitted 
for  our  decision,  but  see  no  occasion  to  answer  question  (c). 

These  answers  are  as  follows :    (a)  No.    (b)  Yes. 
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UNITED  STATES  ▼.  BORDONARO  et  aL 
(Dlstxlct  Coort,  W.  D.  New  York.     October  16,  191&) 

BBIBEBT  «=>1(2)— "07FICEB  07  UNITED   STATES"  — MlOCBEBS   OF  DHAFT   BOARD. 

A  member  of  a  local  draft  board  is  an  "officer  of  the  United  States" 
or  a  person  acting  on  behalf  of  the  United  States  In  an  official  function, 
within  the  meaning  of  Criminal  Code,  §  39  (Comp.  St.  1916.  f  10203),  iuuk< 
Ing  it  an  offense  to  give  or  offer  a  bribe  to  any  such  officer,  or  person. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  United  States  Officer.] 

Criminal  prosecution  by  the  United  States  against  Charles  Bor- 
donaro  and  John  Marino.    On  demurrer  to  indictment.    Overruled. 

Steph<:;n  T.  Lockwood,  of  BuflEalo,  N.  Y.,  for  the  United  States. 
Henry  Donnelly,  of  Olean,  N.  Y.,  for  defendants. 

HAZEL,  EHstrict  Judge.  [1]  The  demurrer,  jointly  interposed  by 
defendants,  challenges  the  validity  of  the  indictment  mainly  on  the 
ground  that  o;ie  Murrin,  chairman  of  the  local  exemption  board,  di- 
vision 1,  of  Olean;  to  whom  $500  was  given  by  defendants  to  reclass- 
ify John  Marino,  by  removing  him  frwn  class  1,  A  to  class  5,  F,  as 
a  resident  alien,  was  not  an  officer  of  the  United  States;  the  conten- 
tio,n  being  that  he  was  in  fact  an  oflScer  of  the  state  of  New  York 
under  the  Selective  Draft  Act  (Act  May  18,  1917,  c.  15,  40  Stat.  76) 
and  the  rules  and  regulations  promulgated  for  carrying  it  out,  and 
hence  that  there  was  no  infraction  of  section  39  of  the  Criminal  Code 
of  the  United  States.  Act  March  4,  1909,  c.  221,  35  Stat.  1096  (Comp. 
St.  1916,  §  10203).  This  contention,  however,  seems  to  me  to  be  u;i- 
tenable. 

The  members  of  local  boards  appointed  for  carrying  out  the  pro- 
visions of  the  Selective  Draft  Act  are  appointed  by  the  President,  and 
it  is  entirely  immaterial  that  the  appointments  are  made  upon  the 
recommendations  of  the  Governors  of  the  various  states  in  which  the 
appointees  perform  their  duties.  The  act  in  terms  authorizes  and  em- 
powers the  President  to  designate  local  boards  upon  the  recommen- 
dations of  the  Governors  of  the  states,  and,  furthermore,  to  utilize 
the  services  of  officers  and  agents  of  the  several  states  in  the- execu- 
tion of  the  act.  Indeed,  the  act  substantially  provides  that  any  and  all 
persons  designated  and  appointed  under  the  rules  and  regulations 
prescribed  by  the  President,  regardless  of  whether  they  are  appointed 
by  the  Governor,  or  any  officer  of  any  state,  are  required  to  perform 
their  duties  as  ordered  and  directed  by  the  President.  Under  the  act, 
the  President  was  specifically  authorized  to  establish  and  create  ex- 
emption boards,  such  boards  to  be  appointed  by  him  and  to  consist  of 
three  or  more  members,  the  boards  to  have  power  to  determine  ques- 
tions of  exemption  under  the  act.  Such  provisions,  in  my  judgment, 
support  the  view  of  the  government  that  a  member  of  a  draft  board 
is  an  officer  of  the  United  States,  under  article  2,  §  2,  of  the  Co,nsti- 
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tution,  and,  in  any  event,  under  the  Selective  Draft  Act  is  required 
to  perform  an  official  duty  for  the  United  States,  and  is  therefore  a 
person  acting  in  an  official  function  within  the  meaning  of  section 
39  of  the  Criminal  Code. 

Another  point  sustaining  this  view  is  that  failure  to  perform  any 
duty  required  of  a  member  of  a  local  board  is  a  misdemeanor  and 
subjects  him  to  punishment  in  the  District  Court  of  the  United  States 
having  jurisdiction  of  the  oflfense.     He  was  selected,  not  merely   to 
perform  a  ministerial  duty,  or  a  duty  in  a  particular  case,  or  as  an 
expert  or  assistant,  nor  for  his  special  knowledge,  as  was  the  case  in 
Auffmordt  v.  Hedden,  137  U.  S.  327,  11  Sup.  Ct.  103,  34  L.  Ed.  674, 
cited  by  counsel  for  defendants,  but,  on  the  contrary,  he  was  to  per- 
form a  quasi-judiciar  function  requiring  conference  with  his  associate 
members  and  the  exercise  of  judgment  and  discretion  in  the  proper 
discharge  of  his  duties.    It  is  true  that  the  duration  of  his  office  wsls 
not  stated  at  the  time  of  his  appointment,  nor  the  emolument  he  was 
to  receive,  though  reference  to  the  latter  is  made  in  the  rules ;  never- 
theless his  duties  were  such  as  fall  either  to  an  officer  of  the  United 
States  or  to  "any  person  acting  for  or  on  behalf  of  the  United  States 
in  any  official  function."    Section  39,  Criminal  Code.    In  either  case 
the  indictment  sufficiently  apprises  the  defendants  of  the  character  of 
the  charge  against  them. 

The  precedents  cited  by  counsel  for  defendants  to  sustain  his  point 
are  to  my  mi^d  clearly  inapplicable  to  the  present  situation.  In  no 
sense  are  the  members  of  local  boards  employes  or  agents  of  the 
states  or  counties.  While  their  duty,  true  enough,  is  to  assist  in  rais- 
ing the  state's  quota  of  men  for  the  United  States  army,  and  their 
decisions  result  from  co-operation  and  concurrence  of  the  members  of 
the  board,  still  Congress,  in  enacting  the  Selective  Draft  Act,  did  not 
contemplate  that  they  were  to  be  employes  and  agents  of  the  state. 
Of  course,  as  pointed  out,  the  members  of  the  boards  act  unitedly,  and 
no  individual  member  has  the  right  to  determine  for  the  board  any 
question  of  classification;  but  it  was  plainly  a  commission  of  the 
ofie,nse  in  question  to  give  money  to  any  person  acting  for,  or  on  be- 
half of,  the  United  States  in  any  official  ftmction  with  an  intent  to 
influence  his  decision  or  action  on  any  question  which  might  at  any 
time  be  pending,  or  which  might  be  brought  before  him  in, his  official 
capacity. 

It  is  questioned  whether  there  was  a  matter  pending  before  the 
board.  Upon  this  phase  we  must  look  to  the  indictment,  which  al- 
leges that  a  matter  was  pending  and  about  to  come  before  the  board, 
and  that  defendants  offered  money  to  Murrin  in  his  official  capacity 
to  induce  him  to  vote  on  it  a  certain  way.  The  trial  will  no  doubt  in- 
dicate whether  or  not  there  was  a  basis  for  the  performance  of  an 
official  act  by  Murrin.  It  is  not  thought  that  section  39  of  the  Crim- 
inal Code  is  limited  to  a  question  or  matter  pending  before  Murrin 
individually,  as  distinguished  from  a  question  or  matter  pending  be- 
fore the  local  board.  It  is  essentially  necessary  in  this  case  for  the 
government  to  show  that  the  defendants  committed  an  act  to  influence 
official  action  on  the  part  of  Murrin,  or  to  influence  him  ifl.  the  per- 
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formance  of  any  duty  that  he  was  required  to  perfonn  by  authority 
of  his  appointment  to  office.  United  States  v.  Ingham  (D.  C.)  97  Fed. 
935.  See,  also.  United  States  v.  Haas  (C.  C.)  163  Fed.  908.  The  evi- 
dential facts,  true  enough,  may  show  that  there  was  no  intention  to 
influence  official  action,  but  as  to  this  no  comment  is  required. 
The  demurrer  is  overruled. 


OinZENS'  TBUST  ft  SAVINGS  BANE  T.  HOBBS. 

(District  Ooart,  S.  D.  California,  S.  D.    October  U,  1918.) 

No.  847. 

BxKOTAL  OF  Causxs  4=>79(6) — Tna  tor  Fnjire  PxnnoN — Extenstor  oi 

TniB  TO  PUEAD. 

Under  Oode  CHr.  Proc.  Oal.  S  686,  subd.  1,  requiring  defendant  to  answer 
within  the  time  spedfled  in  tbe  summons,  "or  sucb  further  time  as  may 
have  been  granted,"  an  extoislon  may  be  granted  by  stipulation  of  coun- 
sel, and  at  any  time  within  such  extension  defendant  may  file  a  petition 
for  removaL 

At  Law.  Action  by  the  Citizens'  Trust  &  Savings  Bank  against 
John  H.  Hobbs.    On  motion  to  remand  to  state  court.    Denied. 

W.  E.  Lady,  Hunsaker  &  Britt,  and  Le  Roy  M.  Edwards,  all  of 
Los  Angeles,  Cal.,  for  plaintiff. 

J.  R.  Whittemore  and  C.  O.  Whittemore,  both  of  Los  Angeles, 
Cal.,  for  defendant 

TRIPPET,  District  Judge.  This  action  is  before  the  court  on  a 
motion  to  remand.  Summons  was  served  upon  the  defendant  in 
Los  Angeles  county,  Cal.  According  to  the  notice  in  the  summons, 
the  defendant  was  required  to  answer  within  10  days  from  the  date 
of  service.  Within  that  time  the  plaintiff  and  defendant  entered  into 
a  stipulation  in  writing,  extending  the  time  for  the  defendant  to 
answer.  Within  the  time  specified  in  the  stipulation,  the  defendant 
filed  a  petition  to  remove  the  cause  to  this  court.  The  question  pre- 
sented to  the  court  is  whether  or  not  the  petition  for  removal  was 
filed  "at  the  time,  or  any  time  before  the  defendant  is  required  by  the 
laws  of  the  state,  or  the  rule  of  the  state  court  in  which  such  suit 
is  brotight,  to  answer  or  plead." 

TTiere  are  three  provisions  of  the  Code  of  Civil  Procedure  of  Cal- 
ifornia that  bear  upon  this  question : 

Section  407: 

"The  summons    •    «    •    must  contain :     •     •    • 

"2.  A  direction  that  the  defendant  appear  and  answer  the  complaint  within 
ten  days,  if  the  summons  is  served  within  the  county  in  which  the  action 
is  Iwoaght ;  within  thirty  days,  if  served  elsewhere. 

"3.  A  notice  that,  unless  the  defendant  so  appears  and  answers,  the  plain- 
US  will  take  judgment  for  any  money  or  damages  demanded  in  the  com- 
pi&int  as  arising  upon  contract,  or  will  apply  to  the  court  for  any  other  re- 
lief demanded  in  the  complaint" 
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Section  585: 

"Judgment  may  be  had,  If  the  defendant  falls  to  answer  the  complaint,  as 
follows: 

"1.  In  an  action  arising  upon  contract  for  the  recovery  of  money  or  dam- 
ages only.  If  •  •  •  no  answer  has  been  filed  with  the  derk  of  the  court 
within  the  time  specified  In  the  summons  or  such  further  time  as  may  have 
been  granted,  the  clerk,  upon  application  of  the  plaintiff,  must  enter  the  de- 
fault of  the  defendant    •    •    •  •• 

Section  283: 

"An  attorney  and  counselor  shall  have  authority: 

"1.  To  Und  his  client  in  any  of  the  steps  of  an  action  or  proceeding  by  Ms 
agreement  filed  with  the  cleric,  or  entered  upon  the  minutes  of  the  court,  and 
not  otherwise." 

These  provisions  of  the  Code  must  be  construed  together,  so  as 
to  give  effect  to  each  phrase  therein.  It  is  perfectly  plain  that  the 
phrase  of  paragraph  1  of  section  585,  to  wit,  "Such  further  time  as 
may  have  been  granted,"  is  a  provision  of  law  of  the  state  of  Cali- 
fornia, which  provides  for  the  time  of  the  defendant  to  answer. 
Section  585  does  not  limit  the  right  to  grant  extensions  of  time  to 
answer  to  orders  of  the  court.  The  granting  of  the  extension  of 
time,  as  provided  by  section  585,  may  be  done  by  stipulation  of  the 
attorneys.  A  stipulation  made  by  the  attorneys  extending  the  time 
to  answer  would,  of  course,  be  enforced  by  the  courts,  and  undoubt- 
edly has  been  on  many  occasions.  These  provisions  of  the  Code  are 
the  requirements  of  the  law  of  the  state  of  California,  which  de- 
termine the  time  for  the  defendant  to  answer. 

The  rules  of  the  court  were  introduced  in  evidence  at  the  hear- 
ing. Under  these  rules  the  defendant  had  a  right  to  answer  or  file 
his  petition  for  removal  at  the  time  it  was  filed.  The  law  of  Cali- 
fornia established  the  right  of  the  defendant  to  have  filed  his  answer 
at  the  time  he  filed  his  petition  so  clearly  "that  he  may  run  that  read- 
eth  it."  The  opinion  in  Tevis  v.  Palatine  Ins.  Co.  (C.  C.)  149  Fed. 
560,  is  in  point,  and  there  is  no  reason  why  that  opinion  should  not 
be  followed. 

The  motion  to  remand  will  be  denied. 
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FOSTER  et  at  t.  UNITED  STATES, 
(arcult  Ooort  ot  Appeals,  Kintb  Circuit.    October  28,  1918.) 

No.  3157. 

1.  Indictment  asd  Iwfobmatton  «=»5&— Kioht  of  Dkfendartb  to  be  Ik- 

FOE^F.D  OF  NATUKE  OF  ACCUSATION. 

Defendants,  cbarged  with  crime,  have  a  constttntlonal  right  to  be  In- 
formed of  the  nature  and  cause  of  the  accusation  against  them. 

2.  Indictment    and    Infobilation    «=>U0(4) — Sufficienct — ^Lanouaob    of 

Statute. 

An  Indictment  charging  that  defendants,  in  violation  of  the  espionage 
Act,  conveyed  false  reports,  with  intent  to  interfere  with  the  success  of 
the  military  and  naval  forces  of  the  United  States,  etc.,  but  which  did 
not  specify  the  reports,  or  to  whom  they  were  made,  but  merely  followed 
the  language  of  the  statute,  held  insufficient;  the  statute  itself  being 
general.  , 

8.  Indictment  and  Infobk.«tion  ®s»121(1) — Biix  of  Pabticulabs. 

A  bill  of  particulars  may  be  ordered  by  the  court,  in  Its  discretion,  in 
cases  where  the  indictment,  while  so  expressed  as  to  be  good  on  do- 
mnrrer,  does  not  furnish  defendant  with  all  Information  he  Is  entitled 
to  have  before  t>elng  compelled  to  go  to  trlaL 
4.  Indictuent  and  Inkobxaiton  «=>121(4) — Biix  of  Fabticui.ab8l 

A  bill  of  particulars,  not  having  been  made  by  a  grand  jury  on  oath, 
cannot  cure  the  failure  of  the  indictment  to  sufficiently  inform  defendant 
ot  the  clutTge  against  him,  for  tt  is  no  part  of  the  record,  and  1b  not  sub- 
ject to  demurrer. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Leonard  Foster  and  others  were  convicted  of  violating  the  Espion 
age  Act  (Act  June  15,  1917,  c  30,  40  'Stat.  217),  and  they  bring  error. 
Reversed  and  remanded,  with  instructions  to  sustain  demurrer  to  in- 
dictment. 

The  plaintiffs  in  error  were  civilian  employes  for  a  contractor  who  was 
doing  work  at  the  Camp  Lewis  cantonment.  They  were  Indictment  In  six 
counts,  three  of  which  charged  offenses  committed  on  November  10,  1817,  and 
the  others  charged  offenses  committed  on  November  13,  1917.  The  first 
count  charges  that  on  November  10,  1917,  at  Camp  Lewis,  Wash^  when  the 
United  States  was  at  war  with  Germany,  the  accused  "did  willfully,  knowing- 
ly, unlawfully,  and  feloniously  make  and  convey  false  reports  and  false  state- 
ments with  intent  to  interfere  with  the  operation  and  success  of  the  military 
and  naval  forces  of  the  United  States,  and  to  promote  the  success  of  its 
enemies,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of  America."  The 
Kcond  count  charged,  in  the  language  of  the  statute,  that  the  accused  "did 
wUlfnlly,  Imowingly,  unlawfully,  and  feloniously  cause  and  attempt  to  cause 
iosabonUnatlon,  disloyalty,  mutiny,  and  refusal  of  duty  in  the  military  forces 
ot  the  United  States,  to  the  injury  of  the  service  of  the  United  States" ;  and 
tile  third  count  cbarged  that  they  "did  unlawfully,  willfully,  knowingly,  and 
felonionsly  obstruct  the  recruiting  and  enlistment  service  of  the  United  States 
to  the  injury  of  the  service  of  the  United  States."  The  fourth,  fifth,  and 
ilxtb  coimts  were  framed  as  were  the  first,  second,  and  third. 

A  demurrer  waa  interposed  Uf  the  indictment,  and  to  each  count  thereof,  on 
tbe  grotmd  that  no  offense  to  crime  was  charged  therein  against  the  laws  of 
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the  United  %ate8.  The  demurrer  was  overmled,  bnt  the  conrt  directed  that 
a  bill  of  particulars  be  furnished.  The  order  was  c<»niriled  with,  and  a  bill 
of  particulars  was  furnished,  stating  that  the  seven  defendants  were  singled 
out  as  leaders  spreading  propaganda  against  the  United  States,  that  tbe^ 
were  searched,  and  I.  W.  W.  cards  and  pai>ers  were  taken  from  their  persons : 
that  they  carried  on  I.  W.  W.  activities,  working  toward  the  spreading  of  dis- 
satlsfactlon  among  the  soldiers  and  laborers  whom  they  got  to  listen  to  their 
arguments.  Then  followed  the  specification  of  statements  made  by  the  defend- 
ant Hodges  on  November  10th  to  a  named  person,  and  statements  made  by 
the  defendants  Foster  and  Hodges  on  November  13th  In  the  sleeping  quarters 
occupied  by  the  defendants  at  Camp  Lewis.  There  was  no  mention  made  In 
the  bill  of  particulars  of  the  activities  of  the  other  defendants,  except  that  It 
was  alleged  that  one  of  them,  who  was  not  named,  made  certain  disloyal  and 
hostile  statements  as  to  the  government,  and  another  passed  around  I.  W.  W. 
literature.  No  exception  was  taken  to  the  bill  of  particulars  as  Insufficient, 
and  the  cause  went  to  trial  without  further  objection.  But  objection  was 
made  to  the  Introduction  of  evidence  against  the  defendants  not  named  in 
the  bill  of  particulars,  to  the  overruling  of  which  an  exception  was  allowed. 
By  the  verdict  of  the  Jury  all  of  the  plaintUTs  in  error  were  found  guUty  as 
charged  In  the  first  count;  PUelan  and  Hodges  were  found  guilty- as  charged  In 
the  second,  third,  fifth,  and  sixth  counts;  and  Phelan,  Hodges,  and  Foster 
were  found  guilty  as  charged  in  the  fourth  count. 

H.  E.  Foster,  of  Seattle,  Wash.,  for  plaintiffs  in  error. 
Clarence  L.  Reames,  Sp.  Asst.  Atty.  Gen.,  and  Robert  C.  Saunders, 
U.  S.  Atty.,  of  Seattle,  Wash.,  for  the  United  States. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2] 
We  are  of  the  opinion  that  the  indictment  is  fatally  defective  and  that 
the  demurrer  should  have  been  sustained.  The  plaintiffs  in  error  had 
the  constitutional  right  to  be  informed  of  the  nature  and  cause  of  the 
accusation  against  them.  To  furnish  them  with  that  information  it 
was  necessary  to  set  forth  in  the  indictment  the  particular  facts  and 
circumstances  which  rendered  them  guilty  and  to  make  specific  that 
which  the  statute  states  in  general.  A  statutory  offense  may  be  so 
defined  that  the  indictment  will  sufficiently  charge  the  violation  there- 
of if  it  follows  the  language  of  the  statute,  but  this  is  so  only  in  cases 
where  the  statute  apprises  the  offender  from  the  mere  adoption  of 
the  statutory  terms  of  the  precise  nature  of  the  offense  for  which  he 
is  to  be  tried.  Here  the  statute  is  very  general  in  its  terms,  and  the 
indictment  merely  charges  in  the  language  of  the  statute.  Thus  in 
the  first  count  it  goes  no  further  than  to  allege  that  the  accused  did 
willfully,  knowingly,  unlawfully,  and  feloniously  make  and  convey 
false  reports  and  false  statements,  with  intent  to  interfere  with  the 
operation  and  success  of  the  military  and  naval  forces  of  the  United 
States,  and  to  promote  the  success  of  its  enemies.  It  convened  no 
information  to  the  accused  of  what  the  reports  were,  wherein  they 
were  false,  nor  to  whom  they  were  made.  It  is  as  bare  of  information 
as  to  the  nature  of  their  offense  as  would  have  been  an  indictment 
charging  that  at  a  designated  time  and  place  ,they  "committed  larceny." 

In  United  States  v.  Simmons,  96  U.  S.  360,  24  L-  Ed.  819,  it  was 
said: 
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"Where  the  offense  Is  purely  statutory,  having  no  relation  to  the  common 
law,  it  Is,  'as  a  general  rule,  sufficient  In  the  indictment  to  charge  the  defend- 
ant with  acts  coming  fully  within  the  statutory  description.  In  the  substan- 
tial words  of  the  statute,  without  any  further  expansion  of  the  matter.'  1 
Blsh.  Crlm.  Proc.  |  611,  and  authorities  there  cited.  But  to  this  general  rule 
there  is  the  qualification,  fundamental  in  the  law  of  criminal  procedure,  that 
the  accused  must  be  apprised  by  the  indictment,  with  reasonable  certainty, 
of  the  nature  of  the  accusation  against  him,  to  the  end  that  he  may  prepare 
his  defense,  and  plead  the  Judgment  as  a  bar  to  any  Eul>aequent  prosecution 
for  the  same  offense.  An  indictment  not  so  framed  Is  defective,  although  It 
may  follow  the  language  of  the  statute." 

That  rule  was  reaffirmed  in  substance  in  United  States  v.  Carll, 
105  U.  S.  611,  26  L.  Ed.  1135,  and  in  United  States  v.  Hess,  124  U. 
S.  483,  8  Sup.  Ct.  571,  31  L.  Ed.  516,  where  the  court  said: 

"The  object  of  the  Indictment  Is,  first,  to  furnish  the  accused  with  such  a 
description  of  the  charge  against  him  as  will  enable  him  to  make  his  defense, 
and  avail  himself  of  his  conviction  or  acquittal  for  protection  against  a  fur- 
ther prosecution  for  the  same  cause ;  and,  second,  to  Inform  the  court  of  the 
facts  alleged,  so  that  It  may  decide  whether  they  are  sufficient  in  law  to 
support  a  conviction,  U  one  should  be  had.  For  this  facts  are  to  be  stated,  not 
conclusions  of  law  alone.  A  crime  Is  made  up  of  acts  and  Intent,  and  these 
must  be  set  forth  In  the  indictment  with  reasonable  particularity  of  time, 
place,  and  circumstances." 

That  doctrine  was  applied  in  Keck  v.  United  States,  172  U.  S.  434, 
19  Sup.  Ct.  254,  43  L.  Ed.  505,  and  in  Armour  Packings  Ca  v.  United 
States,  209  U.  S.  58,  83,  28  Sup.  Ct.  428,  52  h.  Ed.  681,  where  the 
court  said : 

"And  it  Is  true  it  is  not  always  sufficient  to  charge  statutory  offenses  In  the 
language  of  the  statutes,  and,  where  the  offense  Includes  generic  terms,  it  Is 
not  sufficient  that  the  indictment  charge  the  offense  In  the  same  generic  terms, 
bat  it  must  state  the  particulars." 

This  court,  in  Peters  v.  United  States,  94"  Fed.  127,  36  C.  C.  A. 
105,  said : 

"Gvery  indictment  should  charge  the  crime,  whldi  is  alleged  to  have  been 
committed,  with  predslMi.and  certainty,  and  every  ingredient  thereof  should 
be  accurately  and  clearly  stated;  but  where  the  offense  is  purely  statutory, 
and  the  words  of  the  statute  fuUy,  directly,  and  expressly,  without  any  un- 
certainty or  ambiguity,  set  forth  all  the  elements  necessary  to  constitute  the 
i^ense  Intended  to  be  punished,  it  Is  sufficient  to  charge  the  defendant  in 
the  indictment  with  the  acts  coming  fully  within  the  statutory  description,  in 
the  substantial  words  of  the  statute.  •  •  •  The  true  test  of  the  sufficiency 
of  an  Indictment  Is  not  whether  It  might  possibly  have  been  made  more  certain, 
but  whether  it  contains  every  element  of  the  offense  Intended  to  be  charged, 
sod  sufficiently  apprised  the  defendant  of  what  he  must  be  prepared  to  meet, 
and.  In  case  any  other  proceedings  are  taken  against  him  for  a  similar  of- 
fense, whether  the  record  shows  with  accuracy  to  what  extent  he  may  plead 
a  former  acquittal  or  conviction." 

Of  similar  import  are  Ackley  v.  United  States,  200  Fed.  217,  ll8 
C.  C.  A.  403;  Martin  v.  United  States,  168  Fed.  198,  93  C.  C.-A. 
484;  Knauer  v.  United  States,  237  Fed.  8,  150  C.  C.  A.  210;  Ufiited 
States  V.  Bopp  (D.  C.)  230  Fed.  723. 

[3, 4]  The  bill  of  particulars  could  not  avail  to  cure  the  defect  of 
the  indictment.    A  bill  of  particulars  may  be  ordered  by  the  court  in 
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its  discretion  in  cases  where  the  indictment,  while  so  expressed  as  to 
be  good  on  demurrer,  still  does  not  furnish  the  defendant  all  the  in- 
formation he  is  entitled  to  have  before  being  compelled  to  go  to  trial. 
It  does  n6t  constitute  a  part  of  the  record,  and  it  is  not  subject  to 
demurrer.  Commonwealth  v.  Davis,  11  Pidc.  (Mass.)  432.  Not  hav- 
ing been  made  by  a  grand  jury  on  oath,  it  cannot  cure  the  omission 
of  material  averments  from  an  indictment,  and  it  cannot  "give  life  to 
what  was  dead  when  it  left  the  grand  jury."  Commonwealth  v. 
Baltimore  &  O.  R.  R.  Co.,  223  Pa.  23,  72  Atl.  278,  132  Am.  St.  Rep. 
723;  Floren  v.  United  States,  186  Fed.  961,  108  C.  C.  A.  577;  United 
States  V.  Bayaud  (C.  C.)  16  Fed.  376.  In  United  States  v.  Tubbs 
(D.  C.)  94  Fed.  356,  Judge  Garland  said : 

"It  Is  because  the  Indictment  Is  good  as  against  a  general  demurrer  that 
the  defendant  is  compelled  to  resort  to  a  motion  for  a  bill  of  particulars.  If  It 
is  bad,  he  has  his  remedy  by  demurrer  or  motion  In  arrest" 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  instnic- 
tioi^  to  sustain  the  demurrer. 


TREAT  et  al.  ▼.  ELUS. 

(Circnit  Court  of  Appeals,  Ninth  Circalt    October  14,  191&) 

No.  30S2. 

JVDavmT  $=9586(2) — Res  Judicata— Issues  Not  DsTERiaNED. 

Decree  in  a  suit  for  specific  performance  of  a  contract  for  mining 
property,  which  relief  was  denied,  held  not  a  bar  to  a  second  suit  for  the 
same  relief,  but  based  on  a  different  co&tract 

Appeal  from  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska ;  Fred  M.  Brown,  Judge. 

Suit  in  equity  by  George  C.  Treat  and  others  against  H.  E.  Ellis. 
Decree  for  defendant,  and  complainants  appeal.  Reversed  and  re- 
manded, with  directions. 

In  May,  1915,  Treat  and  the  others,  appellants  here,  began  suit  against 
Ellis,  appellee  here,  for  specific  performance  of  a  contract  made  July  9,  1908. 
Upon  issues  framed  the  District  Court  adjudged  Treat  to  be  the  owner  of  and 
entitled  to  the  immediate  possession  of  an  undivided  onfrtenth  Interest  to 
certain  mining  property,  and  that  Smith  and  Archibald,  to  whom  Smith  had 
transferred  a  one-half  interest,  were  each  the  owner  of  and  entitled  to  the 
immediate  possession  of  an  undivided  one-twentieth  interest,  and  required  the 
appellant  therein  to  convey  said  Interests  to  the  respective  appellees  in  that 
case.  Ellis  appealed,  and  It  was  held  by  this  court  that  the  lower  court 
erred  in  treating  the  contract  Involved  as  one  to  convey  an  interest  in  real 
estate,  and  not  one  to  transfer  personal  property.  It  was  also  decided  that, 
under  the  allegations  of  the  bill  and  the  prayer  for  such  flther  and  further 
relief  as  might  be  ]ust  and  equitable.  Treat  and  the  other  appellees  were  not 
entitled  to  a  decree  for  the  specific  performance  of  the  contract  which  they 
pleaded.  Full  report  of  the  case  will  be  found  in  Ellis  v.  Treat,  236  Fed. 
120.  149  C.  O.  A.  330. 

Thereafter,  In  February,  1917,  Treat  and  Smith  and  Archibald,  appellants 
herein,  commenced  the  present  action  to  enforce  the  specific  performance  of 
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a  contract  to  convey  an  nndlvlded  one-flfUi  Interest  In  the  mining  claims  de- 
scribed in  tlie  former  action.  The  appellee  herein,  Ellis,  among  other  de- 
fenses, set  up  res  judicata,  ^pellants  herein  replied,  putting  In  issue  all  of 
ttie  ne\r  matter  set  forth  in  the  answer,  except  the  records  of  the  former  suit 
and  the  identity  of  the  parties  in  the  two  causes.  EUls  moved  to  dismiss  the 
action,  on  the  ground  that  the  plea  of  res  Judicata  was  not  fully  denied  by 
the  reply.  The  lower. court  sustained  the  motion,  on  the  ground  that  the 
plea  of  res  judicata  was  well  talien,  and  dismissed  the  suit  Treat  and  Smith 
and  Archibald  appeal. 

Lyons  &  Orton,  of  Seattle,  Wash.,  Donohoe  &  Diamond,  of  Val- 
dcz,  Alaska,  and  Smith,  Chester,  Brown  &  Worthington,  of  Seattle, 
Wash.,  for  appellants. 

L.  V.  Ray,  of  Seward,  Alaska,  for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Ju<^e. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  Adherence 
to  Ae  decision  in  Ellis  v.  Treat,  supra,  makes  the  determination  of 
the  present  suit  comparatively  simple.  In  the  former  suit  plaintiff 
sought  to  enforce  a  contract  concerning  personal  property ;  whereas, 
by  this  suit  plaintiffs  seek  to  enforce  a  contract  concerning  real  estate. 
The  opinion  of  the  court  In  the  former  suit  was  that  the  allegations  ■ 
of  the  complaint  failed  to  show  that  Ellis,  the  appellant  therein,  ever 
promised  or  agreed  to  convey  to  the  appellees  therein,  Treat  and  Smith, 
any  interest  in  the  mining  claims,  but  did  agree  to  convey  to  a  cor- 
poration thereafter  to  be  formed  eight  mining  claims,  in  considera- 
tion of  all  the  stock  of  the  corporation,  and  thereafter  to  transfer  to 
Treat  and  Smith  a  cert^  per  cent,  of  the  stock.  Specific  performance 
was  denied. 

The  remaining  question  considered  was  "whether,  under  the  alle- 
gations of  the  bill  and  the  prayer  for  such  other  and  further  relief  as 
may  be  just  and  equitable,  the  appellees  are  entitled  to  a  decree  for 
the  specific  performance  of  the  contract  which  they  pleaded";  and 
it  was  held  tiiat  such  relief  should  be  denied  for  these  reasons :  That 
the  contract  as  pleaded  was  too  indefinite  and  uncertain;  that  the 
appellees.  Treat  and  others,  had  never  performed  the  covenants  which 
were  to  be  kept,  and  offered  no  sufficient  reason  for  nonperformance ; 
and  that  the  contract,  even  if  specific,  called  for  participation  by  oth- 
ers not  parties  to  the  contract  or  suit. 

The  present  case  is  as  if  there  never  had  been  an  issue  tried  and 
adjudicated  as  to  the  rights  of  the  parties  to  a  conveyance  of  an  in- 
terest in  the  mining  property  described  in  the  contract.  Now,  how- 
ever, the  plaintiffs  herein  have  made  averments  which  fairly  state 
such  a  cause  of  action,  and  we  think  that  the  District  Court  erred  in 
ruling  that  the  judgment  in  the  former  case  operated  as  conclusively 
settling  the  matter. 

The  principle  which  controls  is  the  familiar  one,  elaborately  dis- 
cussed in  Cromwell  v.  Sac  County,  94  U.  S.  351,  24  L.  Ed.  195,  that, 
where  the  second  action  between  the  same  parties  is  upon  a  differ- 
ent demand,  the  judgment  in  the  former  suit  operates  as  an  estoppel 
only  as  to  those  matters  which  were  in  issue,  or  those  controverted 
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points  upon  the  decision  of  which  the  finding  was  rendered.    The  Su- 
preme Court  also  said : 

"In  all  cases,  therefore,  where  It  Is  sought  to  apply  the  e8topi)el  of  a  Jndg- 
ment  rendered  upon  one  cause  of  action  to  matters  arising  In  a  suit  apon  a 
different  cause  of  action,  the  Inquiry  must  always  be  as  to  the  point  or  ques- 
tion actually  litigated  and  determined  in  the  original  action,  not  what  might 
have  been  thus  litigated  and  determined.  Only  upon  such  matters  is  the 
judgment  conclusive  in  another  action." 

See  McNamara  v.  Home  Land  &  Cattle  Co.,  121  Fed.  797,  58  C. 
C.  A.  245 ;  Miller  v.  Margerie,  170  Fed.  710,  96  C.  C.  A.  30. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  directions 
to  proceed  in  accordance  with  the  views  herein  expressed. 

Reversed. 


THE  MALCXiLM  BAXTER,  JR. 

(District  Ooort,  S.  D.  New  York.    October  15,  1918.) 

No.  62-260. 

1.  SHIPPTNO  $=351 — ChAMTSB— DEFAtrtT   OF  Vessei.. 

Where  the  owner  of  a  chartered  vessel  Is  willing  to  perform  the  (bar- 
ter, nothing  short  of  certainty  that  he  cannot  perform  can  Impose  upon 
him  a  default  on  the  ground  of  Impossibility. 

2.  SniPPING  €=>39-MI?HABTEB— CONSTEUCnON   OF  Chabtbb  Pabtt. 

Provision  of  a  charter  party  for  a  vessel  to  carry  a  cargo  to  Holland 
in  war  time  that  It  should  .be  consigned  to  the  Netherlands  Overseas 
Trust,  withont  whose  permit  the  vessel  could  not  pass  the  British  patrols, 
held  In  effect  one  requiring  charterer  to  obtain  such  permit. 

In  Admiralty.  Suit  against  the  schooner  Malcolm  Baxter,  Jr.,  for 
breach  of  charter.    Decree  for  respondent. 

This  is  a  suit  In  rem  in  the  admiralty  against  the  schooner  Malcolm  Bax- 
ter, Jr.,  to  recover  freight  prepaid  under  the  terms  of  a  charter  party  entered 
Into  between  the  parties  on  January  23,  1917.  The  claimant  was  the  owner 
of  the  schooner,  and  the  libelant  the  owner  of  a  cargo  of  com  oil  meal  which 
they  wished  to  ship  to  Holland.  The  charter  party  provided  that  the  schoon- 
er should  carry  the  cargo  to  Rotterdam  and  that  the  libelant  should  pay  $.38 
a  ton ;  "full  freight  to  be  prepaid  In  New  York  when  vessel  loaded,  without 
discount,  and  earned  retained  and  Irrevocable  vessel  and/or  cargo  lost  or 
not  lost."  Later  it  provided:  "Cargo  to  be  consigned  to  tlie  Netherlands 
Overseas  Trust  of  the  Netherlands  government.  Any  detention  of  the  vessel 
by  Great  Britain  or  her  allies  to  count  as  lay  days  against  charterers,  if  de- 
tained longer  than  forty-eight  hours."  It  contained  no  exceptions  In  favor 
of  the  ship. 

A  permit  had  been  issued  by  the  Netherlands  Overseas  Trust  on  Novem- 
ber 14,  lO.lC,  to  a  Dutch  firm,  "The  Widow  Cleyudert,"  the  real  consignee, 
under  which,  however,  the  cargo  was  to  be  shipped  "by  one  of  the  shipping 
companies  affiliated  by  the  Netherlands  Overseas  Trust,"  and  which  did  not, 
therefore,  cover  the  Baxter.  On  January  26,  1917.  recognizing  the  Insuffi- 
ciency of  this  permit,  the  Widow  Cleyndert  applied  to  the  Netherlands  Over- 
seas Trust  for  another  to  allow  the  cargo  to  be  shipped  on  the  Baxter,  upon. 
which  no  action  was  definitely  taken  until  April  4th,  when  the  Trust  withdrew 
Its  orifrlnal  permit  unless  the  cargo  went  forward  by  steamer.  The  British 
goveniment  had  meanwhile  decided  to  pass  no  sailing  vessels  with  contra- 
band, which  the  cargo  was.    Between  January  26th  and  diortly  before  April 
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• 

■1th,  this  question  had  been  In  swme  doubt,  and  It  does  not  certainly  appear 
Tbether  or  not  any  sailing  vessels  Rad  passed  the  blockade. 

MeanwhUe  the  loading  was  completed  early  In  February,  and  the  libelant 
made  Independent  efforts  to  secure  the  necessary  permit  through  the  Widow 
Clevndert,  but,  as  has  appeared,  without  success.  As  the  lay  days  had  long 
since  expired,  and  as  there  appeared  to  be  no  prospect  of  the  schooner's  get- 
tlng  throuph  the  blockade,  on  March  29th,  the  libelant  denounced  the  charter 
party  and  discharged  the  schooner' early  in  April,  under  an  agreement  between 
the  parties  not  necessary  to  detail. 

The  second  article  of  the  Ub^  contained  the  following  allegations  explana- 
torj-  of  the  practice  which  obtained  in  the  forwarding  of  E>utch  cargoes  and 
in  view  of  which  the  charter  party  was  drawn: 

'That  the  allies,  having  enforced  by  this  means  an  effectual  superyision 
over  all  merchandise  entering  Holland  by  sea,  entered  Into  an  agreement  with 
the  Netherlands  goremment  by  which  all  merchandise  whatever  should  be 
oonsigned  to  the  Ketherlnnds  Oversows  Trust  Company,  hereinafter  called  the 
Trust.  The  Trust,  as  libelant  is  informed  and  believes.  Is  a  corporation  in 
the  nature  of  a  C^iamber  of  Commerce  for  the  kingdom  of  the  Netherlands, 
acting  under  the  control  of  the  Dutch  government,  to  which  all  goods  destined 
for  Holland  by  sea  are  required  to  be  consigned;  the  real  Interest  In  the  mer- 
chandl.se  being  retained  by  the  merchants  dealing  therein.  Before  the  goods 
can  be  consigned  to  the  Trust,  the  permission  of  the  Trust  has,  by  agreement 
between  the  Trust  and  the  British  goremment,  first  to  be  obtained,  and  the 
permission  BO  ol>taIned  constitutes  a  permit  recognized  l^  the  Allied  patrol 
vessels  and  men  of  war,  and  requires  the  captains  of  the  Allied  patrol  ves- 
sels and  men  of  war  to  permit  the  cargo  to  proceed  to  the  Dutch  port  to  which 
they  are  con^gned ;  that  in  the  absence  of  such  permission  the  British  gov- 
ernment treats  such  cargoes  as  contraband,  and  seizes  and  confiscates  the 
nme,  and  refuses  to  permit  the  vessel  to  proceed  to  her  Dutch  destination." 

The  libelant's  position  rests  upon  the  theory  that  the  schooner  was  in  itf 
fault,  in  that  it  had  appeared  that  the  voyage  was  Impossible,  and  that  It 
was  idle  to  require  of  the  claimant  performance  which  would  not  only  have 
been  frustrated,  bat  would  have  involved  the  parties  In  heavy  Ion. 

A.  Leo  Everett,  of  New  York  City,  for  libelant. 
Clarence  Bishop  Smith,  of  New  York  City,  for  claimant. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  [1]  There  is  no  absolute  certainty  that  the  claimant  would 
have  failed  in  performance.  That  he  was  willing  to  try  must  be  as- 
sumed, and  if  he  is  to  be  treated  as  in  default  it  can  only  be  upon  the 
hypothesis  that  the  Baxter  could  by  no  possibility  have  escaped  the 
blockade.  That  her  chances  were  very  slight  is  true  enough,  but  the 
conclusion  in  some  part  must  rest  in  supposition,  for  perhaps  some 
schooners  did  slip  through,  and  she  might  have  been  one.  When,  as 
here,  the  obligor  remains  willing,  nothing  short  of  certainhr  can  im- 
pose upon  him  a  default  on  the  score  of  impossibility.  Hence  the 
case  really  fails  at  the  outset 

[2]  Passing  this  point,  and  asstuning  that  the  case  is  to  be  judged 
as  though  the  Baxter  had  been  restrained  in  her  voyage  by  princes  or 
peoples,  the  case  is  still  with  the  claimant.  I  shall  assume,  without 
deciding,  that  the  absence  of  any  exception  put  the  owners  in  default, 
though  the  voyage  were  frustrated  by  the  restraint  of  princes;  still, 
viewing  the  charter  party  as  a  whole,  it  seems  to  me  clear  that  in 
accepting  any  such  risk  the  owners  provided  for  their  safety  by  the 
dause  written  into  the  charter  parW  that  the  cargo  should  be  con- 
signed to  the  Netherlands  Overseas  Trust    This  the  libelant  answers 
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by  saying  that  the  words  mean  no  more  than  that  the  bJU  of  lading 
should  be  in  favor  of  the  Trust,  just  as  in  an  ordinary  consignment. 
The  libel  itself  contains  allegations  which  refute  that  interpretation. 
The  situation  was  this:  No  cargoes  could  go  forward  to  Holland 
without  the  consent  of  the  Trust,  which  was  the  only  agency  trusted  by 
Great  Britain  to  distribute  supplies  to  the  Dutch.  The  Trust  was  not 
the  true  consignee  in  the  usual  sense  at  all ;  all  it  did  was  to  insure  to 
Great  Britain's  satisfaction  that  the  cargoes  should  not  leave  Holland. 
As  a  part  of  the  system  the  preliminary  consent  of  the  Trust  was 
necessary.  With  such  a  consent  the  ship  could  pass  the  British  cordon ; 
without  it,  it  would  be  stopped,  if  detected. 

There  was,  therefore,  no  conceivable  reason  for  a  clause,  certainly 
intended  to  expedite  the  ship,  which  went  no  further  than  to  provide 
for  a  consignment  to  the  Netherlands  Overseas  Trust  in  the  usual 
sense.  Such  a  provision  would  not  have  helped  the  ship;  rather  it 
would  have  excited  suspicion,  and  promoted  delays  and  eventual  dis- 
charge in  a  British  port,  if,  upon  being  overhauled  by  a  cruiser,  the 
bill  of  lading  had  shown  the  consignment  of  a  cargo  to  whose  entry 
the  Trust  had  not  consented.  It  is  clear,  therefore,  that  the  provision 
must  be  read  in  the  light  of  the  surrounding  facts,  all  set  forth  in 
the  second  article  of  the  libel,  showing  that  me  permit  of  the  Trust 
was  considered  as  a  condition  to  a  consignment  of  the  cargo. 

An  analysis  of  the  succeeding  clause,  also  written  into  the  charter 
party,  makes  this  conclusion  stronger.  It  is  provided  that  for  any 
detention  over  48  hours  by  Great  Britain  or  her  allies  the  charterer 
shall  pay  demurrage.  Now,  if  it  were  intended  that  the  caigo  might 
be  consigned  to  the  Netherlands  Overseas  Trust  without  its  consent, 
this  imposed  upon  the  charterer  a  prohibitive  risk.-  Such  a  consign- 
ment would  not  have  protected  the  ship,  but,  on  the  other  hand,  would 
have  stoppad  the  voyage  altogether.  It  was  hardly  intended  that  the 
charterer  must  go  on  indefinitely  paying  demurrage,  yet  it  is  hard  to 
see  how  demurrage  could  stop,  at  least  before  the  ship  was  discharged. 
What  was  intended  was  that  she  should  be  protected  by  a  consign- 
ment fortified  by  a  permit,  which  would  shorten  detention  and  insure 
the  completion  of  the  voyage.  It  is  therefore  unreasonable  to  sup- 
pose that,  with  such  a  provision  in  the  charter  party  for  demurrage, 
either  party  meant  to  attempt  a  venture,  dependent  upon  the  ability 
of  a  sailing  vessel  to  escape  the  British  cordon,  and  to  impose  upon 
the  charterer  a  vague  and  extremely  onerous  liability,  if  she  did  not. 

Hence  from  every  view  it  seems  to  me  clear  that  the  consignment 
presupposed  a  preliminary  permit,  and  this  the  libelant  never  procured. 
Performance  of  that  covenant  was  a  condition  precedent  to  perform- 
ance by  the  owners,  who  were  not  obliged  to  carry  any  cargo  other 
than  that  described.    Thus  they  are  not  in  default,  and  the  rule  in  The 

Gracie  D.  Chambers,  253  Fed.  182, C.  C.  A. applies.    Indeed, 

since  the  default  was  the  cause  of  the  frustration  of  the  voyage,  it  is 
not  necessary  to  invoke  the  rule  in  that  case,  for,  if  the  charterer  de- 
faults in  his  covenants,  he  is  in  no  event  in  a  position  to  recover. 

The  libelant's  argument  does  not  impress  me,  based  upon  the  im- 
probabiUty  of  such  a  contract.     I  see  no  reason  to  suppose  that  it 
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anticipated  any  difficulty  in  getting  the  permit.  The  "Widow  Cleyn- 
dert"  had  already  got  the  permit  of  November  14,  1916,  and  it  must 
have  seemed  an  easy  thing  to  secure  the  slight  change  necessary.  Un- 
happily the  general  situation  had  also  changed,  and  performance  had 
become  impossible.  That,  under  the  hard  rule  which  the' charterer  it- 
self invokes,  would  not  excuse  performance.  Even  if  it  would,  the 
case  would  then  stand  with  each  party  excused  by  impossibility  of 
performance,  in  which  event  the  rule  in  The  Gracie  D.  Chambers  would 
again  apply. 

Prom  the  best  possible  aspect,  therefore,  that  case  controls,  and  the 
Kbel  must  be  dismissed,  with  costs. 


THE  ADEIATia 

(District  Court,  B.  D.  Pennsylvania.    October  9,  1918.) 

■  No.  46. 

Smpfiiro  «=»51— VioLATiow  of  Chaeteb — "Oontboi.  of  Pbincbs." 

Under  the  daaae  in  a  charter  party  excepting  "control  of  princes," 
a  foreign  ship  Is  released  from  tbe  charter  by  the  actual  exercise  of  such. 
control  through  requisition  by  her  home  government,  and  a  court  of  this 
coontry  cannot  question  tlie  legality  of  Its  exercise. 

In  Admiralty.  Suits  by  H.  Baars  &  Co.,  a  corporation,  against  the 
British  steamship  Adriatic  and  against  W.  H.  Cockerline  &  Co.,  own- 
ers of  the  Adriatic.  Sur  trial  hearing  on  libel,  answer,  and  proofs. 
Decree  for  respondent. 

The  ship  was  chartered  to  libelant ;  the  charter  party  containing  the 
following  provisions: 

"20.  Tbe  act  of  God,  •  •  •  arrests  and  restraints  of  princes,  rulers,, 
and  people,    •    •    •    excepted." 

"28.  If  vessel  be  requisitioned  by  the  British  admiralty,  this  charter  is  to 
te  noil  and  void." 

The  suit  was  for  breach  of  such  charter.  On  hearing  of  the  case 
tiie  British  embassy  appeared  by  counsel,  who,  as  amici  curiae,  filed  the 
following  suggestions: 

(1)  That  the  British  steamship  Adriatic  was  duly  requisitioned  by  the 
Brittih  admiralty,  which  Is  an  Integral  part  of  the  government  of  the  United 
ElDgdom  of  Great  Britain  and  Ireland,  by  a  notice  dated  the  Sth  day  of  No- 
Tember,  1915,  served  on  her  owners,  W.  H.  Cockerline  &  Cto.,  at  Hull,  England, 
on  or  about  that  date.  Pursuant  to  such  requisition  the  British  consul  gen- 
eral at  Philadelphia.  Pa.,  by  order  of  the  nduilralty,  gave  instnictlona  to  the 
master  of  the  Adriatic,  on  November  2.S,  1915,  as  to  the  subsequent  movements 
of  the  vessel.  Tbe  period  of  the  requisition  was  Indeflnite,  and  after  It  be- 
came operative  as  aforesaid  the  steamship  Adriatic  was  continuously  In  the 
servloe  of  the  British  government  until  her  loss  at  sea  on  or  about  October 
31, 1016,  and  during  that  period  Rhe  was  operated  solely  under  the  orders  and 
directions  of  the  British  admiralty. 

(2)  That  the  steamship  Adriatic  was  of  British  registry,  and  belonged  to 
•ubjeots  of  Great  Britain,  and  the  requisition  of  said  steamship  was  a  gov- 
emniental  action,  by  the  government  of  Great  Britain,  and  should  not  be  In- 
quired Into  by  this  court 

"^ — ' ■ ■ 
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(3)  That  by  reason  of  the  said  requisition  the  steamship  Adriatic  was,  at 
the  time  of  the  service  of  the  process  of  this  court  In  theae  causes,  a  vessel 
in  the  service  of  the  British  admiralty  and  under  its  direction  and  controL 
and  as  such  was  not  subject  to  arrest  or  detention  by  process  of  this  court. 

(4)  That  tjjls  court  should  decline  to  adjudicate  these  cases,  on  the  ground 
that  they  involve  the  relations  between  the  British  government  and  the  own- 
ers of  a  British  steamship,  and  call  for  a  determination  by  this  court  of  the 
effect  of  governmental  acts  of  the  British  government,  and  are,  in  eflfect,  an 
attempt  on  the  part  of  the  libelants  to  hold  the  respondent  liable  for  such 
acts. 

(5)  That  this  court  should  decline  to  adjudicate  upon  any  rights  or  claims 
of  the  libelants  as  charterers  of  a  British  steamship  against  the  said  steam- 
ship or  her  owner,  in  so  far  as  such  rights  or  claims  arise  out  of  the  requisi- 
tion of  the  said  steamship  by  the  British  government 

John  C.  Avery,  of  Pensacola,  Fla.,  and  Willard  M.  Harris,  of  Phila- 
delphia, Pa.,  for  libelant. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City,  and  Biddle,  Paul  & 
Jayne,  of  Philadelphia,  Pa.  (John  M.  Woolsey^  of  New  York  City,  and 
Howard  H.  Yocum,  of  Philadelphia,  Pa.,  of  counsd),  for  respondent. 

Frederic  R.  Coudert.  and.  Howard  Thayer  Kingsbury,  both  of  New 
York  City,  amici  curiae. 

DICKINSON,  District  Judge.  This  cause,  as  argued,  presents 
many  interesting  features  and  advances  many  questions  for  discussion. 
We  see  no  need,  however,  to  discuss  the  case  in  other  than  its  main 
features.    As  thus  viewed  the  case  is  this : 

The  respondent,  as  is  frankly  admitted,  entered  into  a  charter  party, 
the  contractual  obligation  of  which  was  that  the  ship  should  render 
service  to  the  libelant.  The  contract,  however,  contained  the  usual 
provision  in  the  event  of  the  interference  expressed  in  the  phrase  "con- 
trol of  princes."  The  assertion  of  this  control  forbade  performance 
and  is  given  to  ^cuse  the  default.  The  ship  was  requisitioned  by  the 
sovereign  to  whom  her  master  and  owners  owed  allegiance.  The  fact 
is  not  in  dispute  that  there  was  the  practical  assertion  of  such  authori- 
ty over  the  movements  of  the  vessel.  A  question  is  sought  to  be  rais- 
ed of  the  legality  of  the  authority  exercised  in  the  respect  of  whether 
it  extended  to  vessels  outside  the  "home  waters"  of  the  sovereign. 
This  question  is  set  at  rest  by  two  considerations.  One  is  that  foreign 
law  is  a  fact  to  be  established  by  evidence,  and  that  the  authority  as- 
serted existed  under  the  foreign  law  has  been  established,  not  only  by 
the  weight  of  the  evidence,  but  by  the  only  evidence  in  the  cause.  The 
other  is  that — 

"No  court  [of  one  jurisdiction]  will  undertake  to  determine  whether  the 
conduct  of  duly  appointed  officers  of  [a  foreign  power]  is  within  the  scope  of 
their  delegated  authority  viewed  as  a  question  of  the  foreign  municipal  law. 
Either  the  conduct  of  the  officials  is  authorized,  in  which  case  It  has  the  only 
warrant  of  law  possible,  or  It  Is  unauthorized,  in  which  case  It  rests  upon  the 
foreign  power  flrst  to  repudiate  it,  and  so  to  open  the  question  of  the  effect  of 
acts  thereupon  conceded  to  have  been  without  warrant  of  law."  The  Florence 
H.  (D.  O.)  248  Fed.  1017. 

In  the  instant  case  the  authority  prompting  the  act  of  respondent  is 
not  only  not  repudiated,  but  the  act  is  avowed  to  be  in  pursuance  of 
the  command  of  the  sovereign,  and  the  respondent  supported  in  what 
was  done,  and  full  responsibili^  for  the  act  is  assumed  by  the  sover- 
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eign.  The  embassy,  representing  the  sovereign,  appears  by  counsel  to 
present  this  state  of  the  facts  to  the  court 

The  rule  followed  in  like  cases  prevails  in  this,  that  the  court  should 
decline  to  adjudicate  any  claim  of  right  advanced  by  the  libelant  which 
grows  out  of  the  requisitioning  of  the  respondent  vessel  by  the  govern- 
ment to  which  its  master  ^nd  owners  owe  the  duty  of  obedience. , 

A  formal  decree  to  carry  this  ruling  into  effect  may  be  submitted. 


OHIOAGO,  M.  &  ST.  P.  ET.  CO.  v.  DRAINAGE  DI8T.  NO.  8  OP  SHELBY 

COL'NTY,  IOWA,  et  al. 

(District  Court,  S.  D.  Iowa,  W.  D.    August  31,  1916.    8ui)plemental 
Opinion,  March  6,  1&17.) 

No.  4013. 

L  OoHBTinjTIONAI,  IjAW  «=>284(2) — "DlTE  PBOCESS  OF  IiAW"— TAXATTOW. 

Taxation,  general  or  special,  la  a  legislative  function,  and  It  Is  not 
necessary  to  "due  process  of  law"  that  the  matter  of  assessment  and 
levy  shall  ever  oome  before  a  court,  hut  it  is  sufficient  that  at  some  stage 
In  the  proceedings  the  parties  affected  shall  have  an  opportunl^  to 
be  heard. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
S^xmd  Series,  Due  Process  of  Law.] 

2.  BlXOTAI.   OF   OATJSES   «=>23 SCPPLEMENTAI.  OPINION RiOHT   OF   BBMOVAI. 

— "Sxnr" — TRArrsposmoN  or  Pasties. 

Under  a  state  statute  estat)Iishing  drainage  districts,  authorizing  them 
to  oonstract  drains  and  assess  the  cost  on  property  benefited,  and  giving 
the  property  owner  a  right  of  appeal  from  the  assessment  to  the  district 
court,  such  an  appeal  Is  a  "suit,"  in  which  the  appellant  is  defendant, 
within  the  meaning  of  the  Removal  Act  (Comp.  St  1916,  S  1010). 

[fkL  Note. — For  other  definitions,  see  Wiords  and  Phrases,  First  and 
Second  Series,  Snit] 

i.  Bexoval  of  Caubbs  e=>3 — Rioht  of  Removai. — Designation  or  Pabtieb  in 
State  Comr. 

A  state  statute  cannot  deprive  a  party  of  the  right  of  removal  by  desig- 
nating him  as  plaintiff  in  a  particular  class  of  suits  where  be  is  essen- 
tlaUy  defendant. 

In  Equity.  Suit  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  against  Drainage  District  No.  8  of  Shelby  County,  Iowa,  the 
Board  of  Supervisors  of  Shelby  County,  and  Hans  Broderson,  George 
E.  Miller,  and  N.  H.  Johnson,  members  of  said  Board,  acting  as  and 
for  Drainage  District  No.  8.  On  motion  to  remand  to  state  court. 
Denied. 

J.  N.  Hughes,  of  Cedar  Rapids,  Iowa,  for  plaintiff. 
Cullison  &  CuUison  and  E.  S.  White,  all  of  Harlan,  Iowa,  for  de- 
fendants. 

WADE,  District  Judge.  This  case  was  transferred  to  this  court 
from  the  district  court  of  Iowa  in  and  for  Shelby  county,  upon  petition 
of  the  plaintiflf.    It  has  been  submitted  upon  motion  to  remand.     I 
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can  repeat  with  emphasis  the  language  of  Judge  Van  Valkenburgh  !n 
Drainage  District  No.  19  v.  C,  M.  &  St  Paul  Ry.  Co.  (D.  C.)  198 
Fed.  253,  in  which  he  says: 

"As  stated  at  the  outset,  this  question  Is  attended  by  dlfBculties.  It  Is  a 
perplexing  one,  and  we  must  concede  that  it  Is  not  entirely  .free  troaa  doubt, 
feeling,  aa  we  must,  that  it  Is  highly  desirable  that  matters  of  this  naturo 
should,  so  far  as  possible,  be  dealt  with  in  the  courts  of  the  state  esiieclally 
designated  and  more  conveniently  adapted  to  handle  sudi  proceedings." 

Many  cases  involving  questions  related  to  the  questions  at  issue  in 
this  case  have  been  decided  by  the  federal  courts  and  the  Supreme 
Court  of  the  United  States,  and  yet  the  very  question  involved  in  this 
case  has  never  been  before  any  court  so  far  as  I  have  ascertained. 

The  question  before  Judge  Van  Valkenburgh  in  the  Drainage  District 
Case,  supra,  comes  nearer  to  this  case  than  any  other  I  have  found, 
and  yet  there  is  a  marked  distinction,  which  distinction  I  feel  is  deci- 
sive in  this  case.    In  the  Drainage  District  Case,  it  is  said : 

"In  its  petition  for  removal  the  defendant  alleges  that  benefits  amountlns 
to  $617.50  have  been  illegally,  wrongfully,  and  improperly  assessed  against  it, 
and  that  the  drainage  district  proposes  to  oonstract  a  ditch  along  and  across 
the  right  of  way  and  roadbed  of  petitioner,  to  Its  damage  In  the  sum  of 
$17,490." 

In  bis  opinion  in  this  case  Judge  Van  Valkenburgh  quotes  from 
In  re  Jamecke  Ditch  (C.  C.)  69  Fed.  161,  as  follows: 

"Wtaeth^  a  removal  could  be  bad,  if  the  sole  Issue  presented  by  the  re- 
monstrants was  the  amount  of  the  assessments,  it  Is  not  necessary  to  deter^ 
mine." 

In  the  casevat  bar  the  only  question  involved  is  the  assessment  for 
allied  benefits.  Neither  before  the  board  of  supervisors,  nor  in  this 
court,  is  there  any  question  raised  as  to  the  jurisdiction  of  the  board, 
or  the  regularity  of  the  proceedings  up  to  the  time  of  the  appraisement 
and  assessment  In  this  proceeding  there  can  be  no  question  tried  or 
determined  as  to  the  establishment  of  the  drainage  district,  or  the 
nacessity  therefor;  it  is  simply  and  solely  a  question  of  the  amount 
of  taxes  for  special  benefits  which  the  plaintiff  is  required  by  the 
assessing  body  to  contribute  to  the  public  improvement,  and  it  is  a 
question  as  to  what  tribunal  shall  determine  such  amount  under  the 
peculiar  provisions  of  the  statutes  of  the  state  of  Iowa.  Did  this 
question  involve  any  question  of  damages  to  the  property,  or  any 
question  of  eminent  domain,  I  would  have  no  hesitation  in  holding 
that  this  court  had  jurisdiction. 

Another  case  which  considers  the  questions  involved,  is  County  of 
Upshur  v.  Rich,  135  U.  S.  467,  10  Sup.  Ct  651,  34  L,.  Ed.  196,  where 
the  defendants  complained  of  taxes  levied  upon  their  land,  and  filed 
a  petition  with  the  county  court,  asking  that  the  same  be  reduced,  and 
thereupon  filed  a  petition  to  remove  the  case  to  the  United  States 
court,  which  was  sustained  by  the  Circuit  Court,  which  ruling  was 
reversed  by  the  Supreme  Court  of  the  United  States.  It  is  true  that 
the  Supreme  Court  says  in  that  case : 

"Even  an  appeal  from  an  assessment.  If  referred  to  a  court  and  Jury,  or 
merely  to  a  court,  to  be  proceeded  in  according  to  Judicial  methods,  may 
become  a  suit,  within  the  act  of  Congress."  * 
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And  yet  I  am  not  convinced  that  thi^  proceedii^  comes  within  this 
language  of  the  court.  Kansas  City  v.  Hennegan  (C.  C.)  152  Fed. 
249,  referred  to  by  counsel,  involved  the  question  of  condemnation  of 
property  for  public  purposes,  and 'not  the  question  of  taxation. 

[1]  Taxation,  whether  general  or  special,  is  a  legislative  function, 
and  the  power  of  the  county  in  this  case  to  levy  taxes  upon  the  plain- 
tiff's propertjr  was  derived  from  the  Legislature.  It  is  well  settled 
that  the  Legislature  may  prescribe  the  mode  by  which  taxes  shall  be 
levied  and  the  amount  determined.  It  may  fix  the  tribunal,  or  des- 
ignate the  body  of  men  who  shall  act  in  nuucing  appraisement  and  as- 
sessment. If  is  not  necessary  to  "due  process  of  law"  that  the  matter 
shall  ever  come  before  a  court.  All  that  is  "necessary  is  that  at  some 
stage  in  the  proceedings  the  parties  affected  shall  have  an  opportunity 
to  be  heard.  In  the  recent  case  of  St.  Louis  8?  Kansas  City  Land  Co. 
et  al.  V.  Kansas  City,  241  U.  S.  419,  36  Sup.  Ct  647,  60  L-Ed.  1072, 
the  Supreme  Court  of  the  United  States  says : 

"Where  assessments  are  made  by  a  political  subdivision,  a  taxing  boam, 
or  coart,  accwdlng  to  spedal  benefits,  the  property  owner  Is  entitled  to  be 
beard  as  to  tbe  amonnt  of  his  assessment  and  upon  all  questions  properly  en- 
tering Into  that  determination.  'If  the  legislature,'  as  has  frequently  been 
stated,  "provides  for  notice  to  and  hearing  of  each  proprietor,  at  some  stage 
Vt  the  proceedings,  upon  the  question  what  proportion  of  the  tax  shall  be  assess- 
ed up<»i  his  land,  there  Is  no  taking  of  his  property  without  due  process  of 
taw.'  Spencer  v.  Merchant,  125  U.  S.  .^5,  355,  3.56  [8  Sup.  C5t.  921,  31  L.  Ed. 
763J :  Paulson  v.  Portland,  149  V.  S.  30,  41  [13  Sup.  Ct.  750,  .37  L.  Bd.  687] ; 
Banman  v.  Ross,  167  U.  S.  548,  590  [17  Sup.  Ot.  966,  42  L.  Ed.  270] ;  Goodrich 
T.  Detroit  [184  U.  S.  432,  22  Sup.  Ct.  397,  46  L.  Ed.  627],  supra.  What  Is  meant 
by  his  "proixjrtlon  of  the  tax'  Is  the  amount  which  he  should  be  required 
to  pay,  or  with  which  his  land  should  be  charged.  As  was  said  In  Fallbrook 
Irrigation  District  v.  Bradley,  164  U.  S.  176  [17  Sup.  Ct.  86,  41  L.  Ed.  369],- 
when  It  Is  found  that  the  land  of  an  owner  has  been  duly  Included  within  a 
benefit  district,  'the  right  whlA  he  thereafter  has  Is  to  a  hearing  upon  the 
questlcHi  of  what  Is  termed  the  apportionment  at  the  tax;  L  e.,  the  amount 
ot  the  tax  which  he  Is  to  pay.'  See,  also,  French  t.  Barber  Asphalt  Paving 
Co,  181  U.  S.  324,  341  [21  Sup.  Ct  625,  45  L.  Ed.  879].  It  Is  a  very  different 
thing  to  say  that  an  owner  may  demand  as  a  constitutional  privilege,  not 
simply  an  inquiry  as  to  the  amount  of  the  assessment  with  which  his  own 
property  should  rightly  be  charged  In  the  light  of  all  relevant  facts,  but 
that  he  should  not  be  assessed  at  all,  unless  the  assessments  of  other  owners, 
wbo  have  paid  without  question  and  are  not  complaining,  shall  be  reopened 
and  redetermined.  The  Fourteenth  Amendment  affords  no  basis  for  a  de- 
mand of  that  sort" 

In  Hagar  v.  Reclamation  Dist.,  Ill  U.  S.  701,  4  Sup.  Ct.  663,  28  L. 
Ed.  569,  it  is  said: 

"Undoubtedly,  whore  life  and  liberty  are  Involved,  due  process  requires 
that  there  be  a  regular  course  of  Judicial  proceedings,  which  Imply  that 
the  party  to  be  affected  shaUl  have  notice  and  an  opportunity  to  be  heard ;  so, 
also,  where  title  or  possession  of  property  Is  Involved.  But,  where  the  taking 
of  property  Is  In  the  enforcement  of  a  tax,  the  proceeding  is  necessarily  less 
formal,  and  whether  notice  to  him  la  at  all  necessary  may  depend  upon  the 
cbaracter  of  the  tax,  and  the  manner  In  which  Its  amount  Is  determinable. 
The  necessity  of  revenue  for  the  support  of  the  government  does  not  admit  of 
the  delay  attendant  upon  proceedings  in  a  court  of  Justice,  and  they  are  not 
required  for  the  enforcement  of  taxes  or  assessments.  As  stated  by  Mr. 
.  Jnatlce  Bradley,  In  his  concurring  opinion  In  Davidson  v.  New  Orleans  [96 
U.  S.  97,  24  Ia  Ed.  616] :  'In  Judging  what  Is  "due  process  of  law,"  respect 
most  be  had  to  the  cause  and  object  of  the  taking,  whether  under  the  taxing 


Digitized  by 


Google 


494  253  FBDEfiAL  BEPOBTEB 

power,  tli«  power  of  eminent  domain,  or  tbe  power  of  assessment  for  local 
Improvements,  or  some  of  these ;  and  If  found  to  be  snltable  or  admissible  in 
the  special  case,  It  will  be  adjudged  to  be  "due  process  of  law,"  but  if  found 
to  be  arbitrary,  oppressive,  and  unjust,, it  may  be  de4dared  to  be  not  "due 
process  of  law." ' " 

The  court  also  says : 

"But  where  a  tax  is  levied  on  property,  not  specifically,  but  according  to  Its 
value,  to  be  ascertained  by  assessors  appointed  for  that  purpose,  upon  sucb. 
evidence  as  they  may  obtain,  a  different  principle  comes  in.  The  officers,  in 
estiumtlng  the  value,  act  judicially ;  and  In  most  of  the  states  provision  Is 
made*  for  the  correction  of  errors  committed  by  them,  through  boards  of  re- 
vtslon  or  equalization,  sitting  at  designated  periods  provided  by  law,  ix> 
hear  complaints  respecting  the  justice  of  the  assessments.  The  law,  in  pre- 
scribing the  time  when  such  complaints  will  be  heard,  gives  all  the  notice  re- 
quired, and  the  proceeding  by  which  the  valuation  is  determined,  thougji  It 
may  be  followed,  If  the  tax  be  not  paid,  by  a  sale  of  the  delinquent's  prop- 
erty, is  due  process  of  law.  In  some  states,  instead  of  a  board  of  revision  or 
equalization,  the  assessment  may  be  revised  by  proceedings  in  the  courts 
and  be  there  corrected,  if  erroneous,  or  set  aside,  if  invalid,  or  objections  to 
the  validity  or  amount  of  the  assessment  may  be  taken  when  the  attempt 
Is  made  to  enforce  It.  In  such  cases  all  the  opportunity  is  given  to  the  tax- 
payer to  be  heard  respecting  the  assessment,  which  can  be  deemed  essential  to 
render  the  proceedings  due  process  of  law." 

In  Kelly  v.  Pittsburgh,  104  U.  S.  78,  26  L.  Ed.  658,  it  is  said : 
"Taxes  have  not,  as  a  general  rule,  in  this  country  since  its  independence,  nor 
In  England  before  that  time,  been  collected  by  regular  judicial  proceedings  in 
a  court  of  justice.  The  necessities  of  government,  the  nature  of  the  duty  to 
be  performed,  and  the  customary  usages  of  the  people  have  established  a 
different  procediu'e,  which,  In  regard  to  that  matter,  is  and  always  has  been 
due  process  of  law." 

Now;  with  these  established  legal  principles  before  it,  the  Legisla- 
ture of  Iowa  devised  a  plan  for  establishing  drainage  districts,  and  col- 
lecting taxes  to  pay  for  their  construction.  It  provided  for  the  estal>- 
lishment  of  the  district,  as  a  separate  proceeding,  to  be  first  completed ; 
then  it  provided  for  the  appraisement  and  the  assessment ;  then  it  pro- 
vided for  a  hearing  by  any  one  dissatisfied  with  the  assessment  It 
could  have  provided  for  this  hearing  before  the  board  of  supervisors, 
and,  with  proper  notice  and  opportunity  for  hearing,  it  could  have  been 
made  final,  and  would  be  due  process  of  law ;  but  the  Legislature  se- 
lected another  tribunal,  the  district  court  of  the  state  of  Iowa,  and  it 
conferred  certain  powers  upon  the  district  court  which  it  did  not 
previously  possess.  It  made  of  the  district  court  an  assessing  tri- 
bunal, to  the  extent,  at  least,  that  the  court  would  have  to  hear  testi- 
mony and  consider  the  benefits  to  all  the  land  in  the  district,  in  order 
to  determine  whether  or  not  one  tract  of  land  was  assessed  more  than 
its  share  of  the  benefits. 

This  is  a  proceeding  unknown  to  either  the  common  law  or  to  the 
courts  of  chancery.  The  Legislature  directed  that  it  should  be  tried 
by  the  court  as  "an  action  in  equity" ;  but  the  Legislature  of  Iowa  has 
no  power  to  prescribe  forms  of  action  for  the  courts  of  the  United 
States.  In  the  recent  case  of  McLaughlin  v.  St.  Louis  Southwestern 
Railway  Co.,  232  Fed.  579,  146  C.  C.  A.  537,  it  is  said : 

"Counsel  then  areuo  that  the  provision  of  the  Constitution  and  laws  of 
Arkansas,  above  dted,  can  be  Invoked  for  the  purpose  of  conferring  jurisdic- 
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don  in  equity  upon  the  'Vnlted  States  District  Gourt,  sitting  In  Arkansas,  to 
entertain  the  present  action.  The  result  of  such  a  contention,  if  it  may 
be  maintained.  Is  to  bold  that  the  people  of  Arkansas,  in  framing  a  Consti- 
tution, and  the  General  Assembly  thereof.  In  the  enactment  of  laws,  ma; 
enlarge  or  limit  the  jurisdiction  of  the  federal  court  sitting  In  equity." 

It  is  further  said : 

"The  Code  of  Iowa  enacts  that  'an  action  to  determine  and  quiet  the  title 
to  real  property  may  be  brought  by  any  one  having  or  claiming  an  Interest 
therein,  whether  In  or  out  of  possession  of  the  same,  against  any  person  claim- 
ing title  thereto,  though  not  in  possession,'  *  •  •  implying  that  the  ac- 
tion may  be  brought  against  one  in  possession  of  the  property.  And  sudi  has 
been  the  construction  of  the  provlsiou  by  the  courts  of  that  state.  Lewis 
T.  Soule,  52  Iowa,  11  [2  N.  W.  400] ;  Lees  v.  Wetraore,  58  Iowa.  170  [12  N. 
Vf.  238].  If  that  be  its  meaning,  an  action  like  the  present  can  be  maintain- 
ed in  the  courts  of  that  state,  where  equitable  and  legal  rtsnedles  are  en- 
forced by  the  same  system  of  procedure  and  by  the  same  tribunals.  It  thus 
enlarges  the  powers  of  a  court  of  equity,  as  exercised  in  the  state  courts ;  but 
the  law  of  that  state  cannot  control  the  proceedings  in  the  federal  courts,  so 
as  to  do  away  with  the  force  of  the  law  of  Congress  declaring  that  'suits  In 
equity  shall  not  be  sustained  in  either  of  the  courts  of  the  United  States, 
in  any  case  where  a  plain,  adequate  and  complete  remedy  may  be  had  at 
law,'  or  the  constitutional  right  of  parties  in  actions  at  law  to  a  trial  by  a 
Jury.  The  state.  It  is  true,  may  create  new  rights  and  prescribe  the  remedies 
for  enforcing  them,  and,  If  those  remedies  are  snbstantially.  consistent  with 
the  ordinary  modes  of  proceeding  in  equity,  there  Is  no  reason  why  they 
sbonld  not  be  enforced  In  the  courts  of  the  United  iStates,  and  such  we  under- 
stand to  be  the  effect  of  the  decision  in  Clnrk  v.  Smith,  13  Pet.  195  [10  I* 
Ed.  123],  and  In  re  Broderick's  Will,  21  Wall.  503  [22  I*  Ed.  699]." 

The  court  further  states :  .  ' 

"We  have  thus  far  assumed  that  the  Constitution  and  laws  of  Arkansas, 
as  above  dted,  conferred  Jurisdiction  upon  the  state  courts  of  Arkansas  to 
enjoin  the  collection  of  taxes  In  cases  like  the  one  at  bar;  that  is,  where. the 
gist  of  the  action  Is  an  assault  upon  an  erroneous  assessment  of  property  ]for 
taxation.  We  refuse  to  assent  to  the  proposition  that,  if  they  do,  they  can 
be  made  available  for  the  purpose  of  conferring  jurisdiction  upon'  the 
United  States  District  Court  for  Arkansas  in  a  case  like  the  present  one," 

The  language  above  quoted,  "The  state,  it  is  true,  may  create  new 
rights  and  prescribe  the  remedies  for  enforcing  them,  and,  if  those 
remedies  are  substantially  consistent  with  the  ordinary  modes  of  pro- 
ceeding in  equity,  there  is  no  reason  why  they  should  not  be  enforced 
in  the  courts  of  the  United  States,"  is  significant;  but  the  remedy 
provided  for  by  this  appeal  is  not  "substantially  consistent  with  the 
ordinary  modes  of  proceeding  in  equity."  It  is  a  proceeding  never 
heard  of  in  a  court  of  equity,  and  in  which  a  court  of  equity  would 
have  no  jurisdiction,  except  as  conferred  by  the  statutes  of  the  state 
of  Iowa.  It  seems  to  be  clear  that  the  Legislature  simply  designated 
the  district  court  as  a  medium  of  final  determination  of  the  amount 
of  taxes  to  he  assessed,  and  that  as  to  any  property  located  in  the 
state  the  procedure  fixed  by  the  statute  must  be  followed. 

It  is  needless  to  review  the  numerous  cases  defining  what  constitutes 
a  "suit,"  within  the  meaning  of  the  Removal  Act  (Act  Aug.  13,  1888, 
c.  866,  §  1,'25  Stat.  433  [Comp.  Stat.  1916,  §  1010]).  Some  of  the 
definitions  would  clearly  include  this  proceeding,  but  they  must  be 
considered  with  reference  to  the  particular  controversy  before  tlie 
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court  It  must  be  conceded,  I  think,  that,  if  this  proceeding  Is  sub- 
ject to  removal,  every  proceeding  involving  the  taxation  of  property, 
either  general  or  special,  is  also  removable.  I  see  no  difference,  in 
the  principles  involved,  between  the  drainage  legislation  and  the  legis- 
lation permitting  special  assessments  for  sewers  and  paving,  and  I 
cannot  bring  myself  to  believe  that  this  court  has  jurisdiction  of  all 
these  proceedings.  The  Supreme  Court  of  the  United  States  in  the 
Hagar  Case,  quoted  above,  says: 

"The  necessity  of  revenue  for  the  support  of  the  sovemment  does  not  admit 
of  the  dPlay  attendant  upon  proceedings  In  a  conrt  of  Justice,  and  they  are 
not  required  for  the  enforcement  of  taxes  or  assessments." 

And  I  feel  that,  where  the  Legislature  has  provided  that  property 
owners  may  have  a  right  to  appeal  to  the  district  court  of  the  state, 
public  policy  requires  that  the  trial  should  be  had  in  the  local  tribunal, 
convenient  to  the  field  of  inquiry. 

Much  is  said  in  some  of  the  cases  about  the  necessity  of  a  broad 
construction  of  the  statute,  to  enable  nonresidents  to  avoid  the  effect 
of  local  prejudice ;  but  I  cannot  assume  that  there  is  any  more  danger 
of  local  prejudice  in  taxation  of  this  kind  than  there  is  in  the  assess- 
ment of  general  taxes  for  state,  county,  and  city  piuposes,  to  which 
nonresidents  must  assent,  without  opportunity  for  hearing  in  the  courts 
of  the  United  States. 

While  I  am  not  without  doubt  in  this  ruling,  the  doubt  is  not  suffi- 
ciently strong  to  justify  me  in  retaining  jurisdiction  of  this  case,  and 
the  motion  to  remand  will  be  sustained. 

Supplemental  Opinion. 

"'  Since  filing  the  original  opinion  herein,  I  have  had  before  me,  and 
have  decided,  the  case  of  In  the  Matter  of  the  Appeal  of  the  Assess- 
ment of  the  Mississippi  River  Power  Company,  241  Fed.  194,  in  the 
Eastern  division  of  this  district.  This  case  involved  all  the  questions 
involved  in  the  case  at  bar,  except  the  single  question  as  to  whether 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  being  desig- 
nated by  the  Iowa  statute  as  the  "plaintiff,"  can  for  the  purpose  of  this 
motion  to  remand  be  considered  a  "defendant."  It  is  true  that  the 
statutes  involved  in  the  two  cases  differ,  hut  in' essentials,  in  the  con- 
troversies before  the  court,  they  are  the  same,  and  my  opinion  in  the 
foregoing  case,  in  conflict  with  my  opinion  previously  filed  in  this  case, 
is  conclusive  herein. 

[2]  Now,  upon  further  consideration  and  deeper  study  of  the  re- 
maining question,  as  to  whether  the  railway  company  can  be  consid- 
ered as  defendant  in  this  proceeding  within  the  meaning  of  the  Re- 
moval Act,  I  am  convinced  that  it  can  and  must  be  so  considered. 
This  conclusion  has  been  forced  upon  me,  not  by  any  specific  words 
of  the  statutes  involved,  but  rather  by  the  reason  and  spirit  of  the 
law  as  construed  by  the  highest  courts.  The  Removal  Act  is  founded 
in  a  purpose  and  is  based  upon  the  recognition  of  a  right.  The  spirit 
of  all  our  legislation  providing  for  trials  in  court  is  that  the  parties 
shall  be  entitled  to  a  trial  in  their  own  community,  or  as  nearly  in  their 
Own  community  as  is  practicable.    Human  experience,  and  a  knowl- 
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edge  of  human  nature,  compels  us  to  give  recognition  to  the  fact  that, 
under  certain  circumstances  and  conditions,  there  are  cases — some- 
times, on  account  of  the  parties ;  at  other  times,  on  account  of  the  ques- 
tions invtJved — ^in  Awhich  a  resident  party,  with  a  case  tried  in  his 
owTi  community,  has  some  advantage  over  the  nonresident  or  the 
party  who  is  a  stranger  in  the  community. 

This  statement  in  no  manner  reflects  upon  courts  or  juries ;  it  simply 
gives  recognition  to  the  fact  that  tribtmals,  whether  courts  or  juries, 
are  merely  human,  and  that  sometimes — ^rarely,  it  is  true,  but  some- 
times— ^human  judgment  and  will  are  unconsciously  influenced.  But 
I  think  a  stronger  reason  for  grafting  the  right  of  removal  exists  in 
the  supreme  importance  of  not  only  giving  a  man  a  fair  trial  in  a 
tribunal  unbiased  cuid  unaffected  by  local  interest,  prejudice,  or  par- 
ties, but  in  having  every  man  feel  that  he  has  had  a  fair  trial  before 
a  tribunal  unbiased  and  unaffected  by  anything  except  the  merits  of 
the  case.  Therefore  it  was  that  Congress,  in  its  effort  to  provide  fair 
and  just  tribunals,  and  in  its  effort  to  maintain  confidence  in  such  tri- 
bun<ds,  and  in  the  results  of  trials,  provided  that,  in  cases  involving 
substantial  amounts,  a  citizen  of  one  state  should,  when  his  rights  were 
brought  before  the  court  in  another  state,  have  the  privilege  of  trans- 
ferring the  subject-matter  of  litigation  into  the  courts  of  the  United 
States  for  trial. 

The  law  covers  all  "suits,"  and  this  is  a  "suit,"  as  heretofore  de- 
termined by  me  in  the  case  above  referred  to.  In  the  opinion  in  that 
case  I  have  held  that  the  Legislature  of  Iowa,  in  its  generous  treat- 
ment of  persons  whose  property  may  be  assessed  for  any  purpose, 
provided  that  such  person  should,  before  the  question  as  to  whether 
his  properly  was  assessaUe  at  all,  and,  if  so,  for  what  amount,  have 
the  right  to  a  trial  in  a  judicial  tribunal,  which  trial  is  a  "suit." 

[3]  In  the  authorities  quoted  it  will  be  found  that  the  Supreme 
Court  of  the  United  States  has  specifically  held  that,  once  this  right 
is  given,  the  Legislature  cannot  by  any  process  or  procedure,  or  by 
any  designation  of  parties  or  proceedings,  affect  the  "right"  conferred 
by  Congress  (not  by  the  Legislature)  to  have  the  cause  removed  to 
the  proper  court  for  trial.  The  Legislature  had  the  power  to  confer 
the  "right"  to  a  trial,  and,  having  conferred  that  right,  it  had  no 
power  to  limit  any  citizen  upon  whom  the  right  was  conferred  to  any 
specific  tribimal  to  try  out  the  issues.  It  coifld  not  do  it  directly ;  it 
could  not  do  it  indirectly.  It  could  not  bar  the  right  of  removal  by 
saying  that  the  railway  company  in  this  case  should  be  called  the 
plaintiff,  nor  could  it  confer  the  right  to  removal  by  saying  that  it 
should  be  designated  as  "defendant." 

Now,  stripped  of  forms  and  methods  of  procedure,  the  railway 
company  in  this  case  is  the  owner  of  property  subject  to  taxation. 
The  question  as  to  whether  it  is  subject  to  taxation  is,  under  the  is- 
sues in  this  case,  as  I  understand  them,  settled;  but  the  question 
as  to  the  amount  of  taxes  the  property  should  bear,  is  in  issue — a 
question  of  law  and  fact.  It  does  not  make  any  difference  where  the 
burden  of  proof  is;  the  thing  that  is  transpiring  in  the  court  where 
the  trial  is  held  is  an  inquiry  into  the  amount  the  railway  company 
253  F.— 32 
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must  pay  to  the  other  party  to  the  suit,  or  through  the  other  party  to 
the  suit,  for  certain  purposes;  and  ultimately,  whichever  form  it 
may  assume,  the  result  of  the  judgment  in  this  case  is  to  fix  a  liability 
which  the  railway  company  must  pay. 

In  Hudson  River  Railway  v.  Day  (D.  C.)  54  Fed.  545,  the  court  says : 
"He  may  be  plaintiff  in  appeal,  but  he  is  defendant  in  the  cause." 
And  the  court  points  out  that  at  the  beginning  the  railroad  company 
"was  the  actor,"  just  as  in  this  case  the  county  in  the  beginning  "was 
the  actor."  It  is  further  pointed  out  that  it  (the  railway  company, 
there;  the  county  here)  "originated  the  initiatory  steps  which  led 
to  the  award  which  is  now  on  appeal  from  the  judgment  of  a  lovrer 
tribunal.  It  invoked  the  execution  of  the  law,  as  against  the  land- 
owner, and  it  was,  and  is,  in  fact  the  plaintiff." 

In  Mason  City  &  Ft.  Dodge  Railway  v.  Boynton,  204  U.  S.  570. 
27  Sup.  Ct.  321,  51  L.  Ed.  633,  the  Supreme  Court  of  the  United 
States  sa3rs : 

"And  It  Is  obvious  that  the  word  'defendant,'  as  there  used,  Is  directed  to- 
ward more  Important  matters  than  the  burden  of  proof  or  the  right  to  open 
and  dose.  It  Is  quite  conceivable  that  a  state  enactment  might  reverse  the 
names  which,  for  the  purpose  of  removal,  this  court  might  think  the  proper 
ones  to  be  applied.  In  condemnation  proceedings  the  words  'plaintlfP  and  'de- 
fendant' can  be  used  only  In  an  uncommon  and  llbMtil  sense.  The  plaintiff  com- 
plains of  nothing.  Ihe  defendant  denies  no  past  or  threatened  wrong.  Both 
parties  are  actors;  one  to  acquire  titl^  and  the  other  to  get  as  large  pay 
as  he  can." 

•  Here  both  parties  are  "actors" — ^the  one  party  exercising  its  power 
and  duty  to  make  a  public  improvement,  and  to  compel  the  other 
party  to  pay  its  share  of  the  cost  of  such  public  improvement;  the 
other  party  insisting  that  it  shall  pay  only  a  portion  charged  against  it. 

I  have  looked  carefully,  and  find  that  the  courts  have  given  little 
consideration  to  the  question  here  involved.  But  it  is  my  judgment 
that,  when  Congress  limited  the  right  of  removal  to  the  "defendant," 
it  based  such  limitation  upon  the  theory  that  a  party,  resident  or  non- 
resident, who  voluntarily  appeared  in  a  state  court  when  he  had  a 
choice  of  jurisdictions,  should  not  be  permitted  to  ask  for  a  transfer 
of  his  case  out  of  that  court,  and  if  the  railway  company  in  this  case, 
being  a  nonresident,  could  have  gone  directly  into  the  United  States 
court,  as  it  could  in  any  ordinary  action  against  a  resident  of  Iowa, 
then,  of  course,  it  would  be  estopped  from  asking  removal  herein,  be- 
cause it  had  voluntarily  chosen  its  forum ;  but  the  right  conferred  by 
the  Legislature  gave  it  no  such  power.  It  proceeded  in  the  only  way 
authorized  by  the  Legislature.  There  was  no  "suit"  possible  until 
it  had  perfected  its  appeal,  but  instantly  the  appeal  was  perfected, 
there  was  a  "suit,"  and  in  the  spirit  of  the  law,  I  believe  that  it  ou^ht 
to  have,  and  I  believe  that  it  has,  the  right  to  remove  the  case  for  trial. 

If  the  Legislature  of  Iowa  had  enacted  that,  after  the  determi- 
nation by  the  board  of  supervisors  of  the  amount  of  the  tax,  any  prop- 
erty owner  would  have  the  right,  by  proceeding  in  a  court  of  com- 
petent jurisdiction,  to  have  the  proceedings  reviewed  in  an  action 
in  equity,  the  railway  company  certainly  could  have  brought  its  pro- 
ceeding m  this  court.    The  Legislature  in  effect  did  grant  ti\t  property 
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owners  this  very  thing — &  trial  de  novo  in  an  equity  procieeding  in 
a  court  of  competent  jurisdiction.  It  could  not,  by  desi^ating  the 
procedure  for  getting  into  court  an  "appeal,"  destroy  the  right  which 
Congress  gave  to'  the  plaintiff,  a  nonresident  of  the  state,  to  have  its 
case  tried  in  the  United  States  court.  In  any  event,  under  the  au- 
thorities cited  in  my  opinion  in  the  Keokuk  Case  (D.  C.)  241  Fed. 
194,  if  there  is  any  doubt,  the  motion  to  remand  should  be  denied, 
because  the  other  party  has  the  right  of  appeal,  and  the  railway  com- 
pany has  not ;  and  I  am  a  firm  believer  in  putting  a  case,  if  possible, 
in  shape  where  the  parties  may  have  the  final/judgment  of  the  high- 
er courts.  , 

Now,  this  overrules  my  previous  opinion  in  this  case.    Order  will 
be  entered  accordingly. 


.    COLUMBUS  BT.,  POWER  &  LIGHT  CO.  T.  CITY  OF  COLUMBWS, 

OHIO,  et  al. 

(District  Court,  &  D.  Ohio,  E.  D.    September  20,  WIH.) 

No.  104. 

L  UumoiPix  CoRPOsATioNs  «=>680,  681(7) — Statotobt  Powbbs — Oontbacts 
wrrB  Stbeet  Railboads. 

Gen.  Code  OMo,  §§  3768-3777.  9101-9139,  as  construed  by  both  state 
and  federal  courts,  confer  on  mnnldpal  corporations  full  power  to  enter 
into  contracts  for  the  maintenance  and  operation  of  street  railway  lines. 
2.  Cabbixbs  ®=»12(9)— Chaboes — Franchise — Reowiation. 

A  municipal  ordlaance,  passed  under  statutory  authority,  granting  a 
fhmchlse  for  a  stated  term  to  a  street  railroad  compauy,  and  fixing  a 
rate  of  fare  to  endure  during  that  term,  when  accppted  by  the  comi>any, 
creates  a  contract  mutually  binding  and  unalterable  during  the  term, 
except  by  consent  of  both  parties. 
S.  Cabbiebs  ©=»1 — PowEB  TO  Regulate — Reoui.atioit — Street  Railway 
Fabes — CoirraACTs  Respectiro  Rates. 

The  Legislature  of  a  state  may,  unless  restrained  by  the  state  Constitu- 
tion, contract  away  its  power  to  regulate  the  rates  of  fare  of  a  street 
railroad  company,  either  by  an  enactment  of  its  own,  or  by  delegating 
to  the  municipality  the  power  to  do  so. 
t  CoNSTrrcnoNAL  Law  ®=>27S(7) — Contbacts — Street  Railway  Franchise. 

The  courts  cannot  relieve  a  street  railroad  company  from  performance 
of  a  valid  franchise  contract  by  which  It  agreed  to  operate  its  road  at  a 
fixed  rate  of  fare,  on  the  ground  that  because  of  changed  conditions 
such  oi)eration  would  be  at  a  loss,  and  the  company  would  be  deprived 
of  its  property  without  due  process  of  law. 
B.  CotjRTs  ®=>280 — JuBisnicTioN  of  Federal  Courts — Federal  Question. 

When  no  real  or  colorable,  but  only  a  fraudulent  and  fictitious,  federal 

question  is  stated,  the  JurlsdlctioD  of  a  federal  court  does  not  attach  for 

any  purpose,  and  it  is  dut^  of  court  of  its  motion  to  refrain  from  exercising 

}aris(Uction. 

8.  Coubts  «=3282(1) — JmusDiCTioN  or  Federal  Courts — Federal  Question. 

£veu  when  a  threatened  act  may  be  an  impairment  of  a  contract  or 
a  deprivation  of  property  without  due  process  of  law,  still,  If  the  only 
tneans  threatened  to  be  used  are  resort  to  the  courts  or  legal  proceedings, 
a  case  Is  not  stated  within  the  Jurisdiction  of  a  federal  court  as  involving 
a  constitutional  question. 

$3Por  other  cues  see  same  topic  A  KBY-NUMBEiR  la  all  Key-Numbered  Dlgestn  ft  iDdcxee 
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In  Equity.  Suit  by  the  Columbus  Railway,  Power  &  Light  Com- 
pany against  the  City  of  Columbus,  Ohio,  George  J.  Karb,  Mayor, 
and  others.  On  motion  by  complainant  for  preliminary  injunction, 
and  by  defendants  to  dismiss.    Injunction  denied,  and  bill  dismissed. 

Henderson  &  Burr,  of  Columbus,  Ohio,  for  plaintiff. 

Henry  I,.  Scarlett,  City  Atty.,  of  Columbus,  Ohio,  for  defendants. 

WESTENHAVER,  District  Judge.  This  cause  has  been  heard  and 
submitted  on  complainant's  application  for  a  preliminary  injunction, 
based  on  its  verified  bill  and  affidavits,  and  on  defendants'  motion 
to  dismiss  for  want  of  jurisdiction,  and'  because  a  valid  cause  of  action 
in  equity  is  not  stated.  These  respective  motions  have  been  elabo- 
rately argued,  both  orally  and  by  briefs.  Due  consideration  has  been 
given  to  the  many  authorities  cited  and  the  several  contentions  made, 
but  this  opinion  will  deal  only  with  such  as  seem  to  me  vital  and  con- 
trollihg. 

The  complainant  is  a  corporation  organized  under  the  laws  of  the 
state  of  Oluo.  The  defendant,  the  city  of  Columbus,  is  a  municipal 
corporation  of  the  state  of  Ohio,  and  the  other  defendants  are  its 
mayor,  members  of  its  council,  and  other  city  officials.  Complain- 
ant owns  and  operates  a  system  of  street  railways  within  the  city  of 
Coliunbus,  and  is  engaged  in  manufacturing  and  selling  heat,  light, 
and  power  to  the  inhabitants  of  the  city  and  to  industrial  plants  there- 
in and  adjacent  thereto. 

Complainant's  street  railway  lines  have  been  constructed,  maintain- 
ed, and  operated  by  virtue  of  certain  grants  or  franchises.  These 
are  embodied  in  two  ordinances  duly  enacted  by  the  proper  author- 
ity of  the  city  of  Columbus.  The  principal  franchise,  called  the 
"blanket  franchise,"  is  Ordinance  No.  17801,  passed  February  4,  1901 ; 
and  the  other,  called  the  "Central  Market  franchise,"  is  Ordinance 
No.  17802,  passed  January  21,  1901.  In  addition,  complainant  claims 
to  own  a  perpetual  franchise  on  certain  streets;  but  the  provisions 
thereof  are  not  material  to  any  question  now  to  be  decided.  Both 
franchises  are  for  terms  of  25  years  and  will  not  expire,  by  their 
terms,  earlier  than  the  year  1926.  They  require  the  grantee  to  carry 
passengers  for  a  single  cash  fare  of  5  cents  and  to  sell  tickets  in  pack- 
ages of  8  for  25  cents,  and  to  give  universal  free  transfers  upon  the 
payment  of  a  5-cent  fare  or  the  presentation  of  one  of  these  tickets. 

Complainant's  bill  alleges,  and  the  supporting  affidavits  clearly  show, 
that  the  cost  of  operating  these  street  railway  lines  has  greatly  in- 
creased during  the  present  war,  owing  to  the  rise  in  price  of  coal, 
materials,  supplies,  and  labor.  As  a  result  of  this  increased  cost,  the 
net  earnings  from  the  operation  of  the  street  railway  line  for- the 
year  ending  June  30,  1918,  after  deducting  taxes,  operating  expens- 
es, and  a  proper  charge  for  depreciation,  were  only  $301,987.  These 
earnings  are  insufficient  by  the  sum  of  $31,000  to  pay  interest  on  out- 
standing bonds,  and  are  sufficient  to  allow  a  net  return  of  only.  4^/^ 
per  cent,  on  the  actual  value  of  the  capital  invested  in  the  street  rail- 
way system.  The  value  of  this  property,  it  is  alleged,  is  $12,000,000, 
and  the  par  value  of  the  bonds  issued  and  outstanding  is  $7,225,000. 
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In  June,  1918,  complainant's  street  railway  employes  demanded 
an  increase  in  wages,  and,  in  order  to  avoid  a  strike,  the  controversy 
between  the  complainant  and  its  employes  was  submitted  to  the  Na- 
tional War  Labor  Board  for  decision.  This  board,  on  July  31,  1918, 
made  an  award  granting  to  the  employes  an  average  increase  of  50 
per  cent,  in  the  rate  of  wages  hitherto  being  paid.  Complainant 
abided  by  this  decision  and  granted  the  increase  thus  awarded.  The 
amount  of  this  increase,  it  is  estimated,  will  be  for  the  ensuing  year 
5560,000,  and  as  a  result  thereof  it  is  estimated  that  the  gross  earn- 
ings will  fall  short  of  paying  operating  expenses,  taxes,  and  a  proper 
allowance  for  depreciation  by  approximately  $250,000.  This  leaves 
no  net  income,  either  to  pay  interest  on  outstanding  bonds  or  divi- 
dends on  capital  actually  invested. 

Complainant  alleges  that  these  facts  were  twice  brought  to  the  at- 
tention of  the  city  council  of  defendant,  and  request  made  for  permis- 
sion to  increase  the  rate  of  fare  above  that  fixed  by  these  franchise 
grants,  so  as  to  permit  the  earning  of  a  reasonable  return  on  the  in- 
vested capital.  This  request  being  either  denied  or  ignored,  complain- 
ant on  August  20, .  1918,  filed  with  defendants  a  communication  in 
writing,  stating  that  it  would  henceforth  discontinue  the  selling  of  8 
tickets  for  25  cents  and  the  giving  of  vmiversal  transfers,  and  that 
it  surrendered,  relinquished,  and  canceled  its  two  franchises;  that 
it  would  no  longer  operate  cars  thereunder ;  that  it  would  thereafter 
consider  itself  a  tenant  by  sufferance  only  on  the  streets,  and  would 
withdraw  therefrom  whenever  notified  so  to  do  by  the  city,  but  that 
until  so  notified,  and  in  order  not  to  deprive  the  travehng.  public  of 
service,  it  would  continue  to  operate  its  lines,  not  under  these  fran- 
chises, or  either  of  them,  but  at  a  rate  of  fare  to  be  fixed  by  itself. 
It  diereupon  fixed  the  rate  at  5  cents  for  cash  fare  and  made  a  charge 
of  1  cent  for  each  transfer  to  be  issued,  discontinuing  the  sale  of  8 
tickets  for  a  quarter  and  free  transfers.  This  rate  thus  established 
has  been  in  force  since  August  20,  1918. 

On  the  same  day  as  this  communication  in  writing  was  filed,  the 
bill  herein  was  also  filed.  This  bill,  as  well  as  the  amended  bill  filed 
September  3,  1918,  states  that  the  defendants  threaten,  and  will, 
unless  restrained,  attempt  to  force  complainant,  to  continue  to  oper- 
ate  these  street  railway  lines  in  accordance  with  the  terms  of  these 
two  franchise  grants.  The  nature  of  the  threats  made  and  the  means 
to  which  it  is  expected  the  city  will  resort  to  enforce  its  threats  are 
not  stated  or  shown. 

Complainant's  bill  also  alleges  and  shows  that,  in  addition  to  its 
street  railway  business,  it  is  engaged  in  manufacturing  and  selling 
electricity  for  heat,  light,  and  power.  The  capital  invested  there- 
in, the  earnings  thereof,  and  the  franchise  rights  are  not  disclosed. 
The  city  of  Columbus  and  its  suburbs,  it  is  alleged,  contain  a  pop- 
ulation of  more  than  250,000;  that  it  is  a  large  industrial  manufac- 
turing center,  in  which  are  situated  shops,  factories,  and  plants ;  that 
many  of  these  persons  and  plants  are  employed  in  the  making  of 
various  kinds  of  munitions  and  war  materials  necessary  to  the  pros- 
ecution of  the  war;  that  within  the  territory  served  by  complainant's 
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Street  railway  lines,  and  by  its  heat,  light,  and  power,  is  located  a 
military  barracks,,  in  which  are  quartered  more  than  100,000  recruits 
per  annum.  All  these,  it  is  said,  are  dependent  upon  the  street  rail- 
way service,  and  on  the  heat,  light,  and  power  furnished  by  com- 
plainant. The  discontinuance  or  impairment  of  this  service  would 
cause  great  harm  to  the  government  of  the  United  States,  to  the 
people  of  the  city  of  Columbus,  and  to  all  persons  dependent  thereon. 

Complainant's  amended  bill  alleges,  and  the  supporting  affidavits 
show,  that  it  has  in  progress  a  plan  to  enlarge  its  heat,  light,  and  power 
business,  and  that  it  is  necessary  to  buy  and  install  new  equipment 
for  this  purpose,  a;nd  that,  in  order  so  to  do,  it  is  necessary  to  raise 
new  capital,  which  it  is  unable  to  do  because  of  the  low  rates  of  fare 
fixed  for  street  railway  service. 

Such  in  substance  and  in  brief  is  the  case  made  upon  which  the 
jurisdiction  of  this  court  is  invoked  and  a  preliminary  injunction  is 
asked.  Complainant  urges  that  any  action  of  the  city  or  its  officials 
compelling  the  continuance  of  street  railway  service  on  the  terms  of 
these  franchises  at  less  than  cost,  or  at  a  loss,  is  depriving  it  of  its 
property  without  due  process  of  law,  in  violation,  of  the  due  process 
clause  of  the  Fourteenth  Amendment.  This  position  is  supported 
by  two  lines  of  argument.  One  is  that  the  fare  provisions  of  these 
franchises  amount  only  to  a  legislative  fixing  of  a  rate  of  fare  for 
transportation  service,  and  cannot  be  enforced  when  conditions  have 
so  changed  that  this  rate  of  fare  does  not  yield  a  fair  return  on  the 
capital  actually  invested.  Another  is  that,  even  if  these  franchises 
were  mutually  binding  contracts  when  entered  into,  they  are  no  longer 
enforceable  because  of  the .  conditions  produced  by  a  state  of  war. 
From  these  positions  it  is  argued  that  complainant  has  the  right 
to  treat  these  franchise  contracts  as  terminated,  and  having,  by  its 
communication  in  writing  to  the  city,  so  declared,  it  becomes  and  is 
thereafter  a  tenant  by  sufferance  only  in  the  streets,  subject  to  ejec- 
tion at  will  by  the  city,  but  that,  while  the  city  refrains  from  so  eject- 
ing it  and  permits  street  railway  service  to  be  given,  complainant 
has  the  right  to  insist  upon  a  rate  of  fare  which  will  yield  a  i-.h  re- 
turn on  the  capital  actually  invested,  and  that  any  effort  of  the  city 
to  compel  service  on  terms  which  will  deprive  it  of  this  fair  return 
is  depriving  complainant  of  its  property  without  due  process  of  law. 
It  is,  of  course,  insisted  that  the  5-cent  straight  fare,  with  a  charge 
of  1  cent  for  transfer,  is  the  rate  necessary  to  yield  that  fair  return 
on  the  capital  actually  invested,  and  is  therefore  a  reasonable  rate. 

Defendants  urge  that  the  averments  of  the  trill  do  not  present  a 
real  and  colorable,  but  only  a  fictitious  and  fraudulent,  federal  ques- 
tion, under  the  due  process  of  law  clause  of  the  Fourteenth  Amend- 
ment, and  that,  therefore,  inasmuch  as  there  is  no  diversity  of  citizen- 
ship, this  bill  should  be  dismissed  for  want  of  jurisdiction,  and,  fur- 
ther, that  the  bill  does  not  state  a  valid  cause  of  action  in  equity,  such 
as  entitles  complainant  to  any  relief. 

[1]  The  primary  and  controlling  question,  in  my  opinion,  depends 
on  the  nature  of  the  relation  created  between  the  complainant  and  the 
city  by  these  franchise  grants.    This  relation  is  settled  beyond  con- 
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troversy  by  numerous  decisions  of  the  Supreme  Court  of  Ohio  and  of 
the  Supreme  Court  of  the  United  States.  The  statute  law  of  Ohio  in 
force  when  these  ordinances  were  passed  were  sections  2501,  2502, 
2504,  2505,  2505b,  3443,  3443—12,  Bates'  Annotated  Statutes  of  Ohio. 
They  are  copied  in  full  in  the  margin  in  Cleveland  v.  Cleveland  City 
Ry.  Co.,  194  U.  S.  531-534,  24  Sup.  Ct.  756,  48  L.  Ed.  1102.  These 
sections,  slightly  different  only  in  phraseology,  are  now  sections  3768 
to  3777  and  9101  to  9139  of  the  Ohio  General  Code.  Cases  constru- 
ing these  sections,  and  defining  the  rights  and  burdens  created  by 
franchise  ordinances,  such  as  are  now  under  consideration,  are  the 
following:  Railway  Co.  v.  Village  of  Carthage,  36  Ohio  St.  631,  634; 
City  of  Columbus  v.  Street  R.  R.  Co.,  45  Ohio  St.  98,  12  N.  E.  651 ; 
Interurban  Co.  v.  Cincinnati,  93  Ohio  St.  109,  112  N.  E.  186;  Cleveland 
v.  Cleveland  City  Railway  Co.,  194  U.  S.  517,  24  Sup.  Ct  756,  48  L. 
Ed.  1102;  Cleveland  v.  Cleveland  Electric  Ry.  Co.,  201  U.  S.  529,  26 
Sup.  Ct.  513,  SO  L.  Ed.  854;  Cleveland  Electric  Railv^ay  Co.  v.  Cleve- 
land, 204  U.  S.  116, 27  Sup.  Ct.  202,  51  L.  Ed.  399. 

[2]  The  holding  of  all  these  cases  is  uniform.  Of  them  the  leading 
one  is  Cleveland  v.  Cleveland  City  Railway  Co.,  194  U.  S.  517,  24  Sup. 
Ct.  756,  48  Lr.  Ed.  1102.  The  law  as  settled  by  these  cases  is  that  the 
Legislature  has  by  these  sections  delegated  to  municipal  corporations 
full  power  and  authority  to  enter  into  contracts  for  the  maintenance 
and  operation  of  street  railway  lines ;  that  whatever  the  city  in  fact 
does  pursuant  thereto  is  the  act  of  the  state  and  is  mutually  binding 
ppon  the  parties.  Franchise  grants  for  fixed  terms  not  exceeding  25 
years,  and  for  a  fixed  rate  of  fare  to  continue  during  the  term  of  such 
grants,  may  lawfully  be  made  by  the  city  under  this  legislative  dele- 
gation of  power.  If  the  city  passes  an  ordinance  purporting  to  grant 
a  franchise  for  a  fixed  term,  with  a  rate  of  fare  to  endure  during 
that  term,  and  this  ordinance  is  accepted,  expressly  or  impliedly,  a 
contract  is  engendered  mutually  binding  and  unalterable,  except  by 
the  consent  of  both  parties,  during  the  term  thereof. 

In  Cleveland  v.  Cleveland  City  Railway  Co.,  194  U.  S.  517,  24  Sup. 
Ct  756,  48  I,.  Ed.  1102,  all  these  rules  are  fully  stated  and  upheld. 
The  question  there  was  whether  or  not  the  ordinances  under  consid- 
eration had  in  fact  created  a  contract  at  a  fixed  rate  of  fare  for  a 
definite  term,  thereby  extinguishing  a  right  reserved  to  the  city  in 
earlier  ordinances  of  increasing  or  diminishing  the  rate  of  fare.  Mr. 
Justice  White,  delivering  the  opinion,  says  (194  U.  S.  536,  24  Sup.  Ct. 
763,  48  Iv.  Ed.  1102): 

"In  reason,  the  conduaion  tbat  contracts  were  engendered  would  seem  to 
result  £rom  tbe  fact  ttiat  the  provisions  as  to  rates  of  fare  were  fixed  in 
ordinances  for  a  stated  time,  and  no  reservation  was  made  of  a  right  to 
alter;  that  by  those  ordinances  existing  rights  of  the  corporation  were  sur- 
rendered, benefits  were  conferred  upon  the  public,  and  obligations  were  im- 
posed npon  the  corporations  to  continue  those  benefits  during  the  stipulates] 
time.  When,  in  addition,  we  consider  the  speclflc  reference  to  limitations 
of  time  which  the  ordinances  contained,  and  the  fact  that  a  written  accept- 
ance by  the  corporations  of  the  ordinances  was  required,  we  can  see  no  escape 
from  the  conclusion  that  the  ordinances  were  Intended  to  be  agreements  bind- 
ing upon  both  parties  deflnltely  fixing  the  rates  of  fare  which  might  be 
thereafter  charged.     Taking  all  the  drcumstances  above  referred  to  into 
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account,  the  case  before  us  clearly  fallW  wlthJn  the  rule  a8  to  the  binding 
character  of  agreements  respecting  rates  applied  In  Detroit  v.  Detroit  CStl- 
zens'  Street  Railway  Company.  1S4  U.  S.  368  [22  Sup.  Ct.  410,  46  L.  Ed.  5»2J, 
and  approvingly  referred  to  in  Knoxville  Water  Co.  t.  Knoxvllle,  189  U.  S. 
434,  437  [23-  Sup.  Ct  581,  4T  L.  Ed.  887]." 

The  other  cases  are  equally  in  point,  and,  inasmuch  as  no  conflict 
exists  therein,  a  review  of  them  is  unnecessary.  Numerous  cases  il- 
lustrating and  applying  the  same  rule  are  contained  in  the  United 
States  Supreme  Court  Reports  arising  under  municipal  ordinances  of 
other  states.    A  citation  of  them  is  for  the  same  reasons  superfluous. 

[3]  Complainant's  further  contention  that  the  fare  provision  of 
these  franchises  is  only  a  legislative  regulation  of  the  charge  for  serv- 
ice is  also  shown  by  these  authorities  to  he  untenable.  There  are  cited, 
in  support  of  this  contention,  Milwaukee  Electric  Railway  Co.  v.  ^V^s- 
consin- Railroad  Commission,  238  U.  S.  174,  35  Sup.  Ct.  820,  59  I^ 
Ed.  1254,  and  qther  kindred  cases.  These  cases  establish  a  diflferent 
principle  and  belong  to  a  different  class.  The  right  to  regulate  the 
charges  for  a  public  service  is,  as  shown  by  these  cases,  a  govern- 
mental function,  and  a  municipality  has  not  the  power  by  contract  to 
deprive  a  state  of  that  power,  unless  expressly  authorized  so  to  do.  In 
determining  whether  or  not  a  state,  through  its  agent,  a  municipality, 
has  authorized  and  permitted  this  governmental  power  to  be  contracted 
away,  all  doubts  will  be  resolved  in  favor  of  the  public  and  against  the 
alleged  surrender  of  power.  No  question  is  made  but  that  the  Legis- 
lature of  a  state  may,  unless  restrained  by  state  Constitution,  contract 
away  this  power,  either  by  an  enactment  of  its  own  or  by  delegating 
to  the  municipality  power  so  to  do.  The  Milwaukee  Case  only  holds 
that,  applying  these  principles,  it  did  not  clearly  and  unmistakably  ap- 
pear that  the  state  had  contracted  away  this  function  of  the  govern- 
ment, or  had  delegated  to  the  municipality  the  power  to  contract  it 
away. 

The  cases  already  cited  show  that  as  regards  Ohio  the  state  has 
delegated  to  municipalities  full  power  to  make  a  binding  contract  fixing 
fbr  a  definite  term  the  rate  to  be  charged  for  this  service,  and  has 
thereby  disabled  the  .municipality,  if  not  itself,  from  altering  or  chang- 
ing that  rate  during  the  fixed  term.  The  law  of  Ohio  is,  as  was  said 
by  Mr.  Justice  White,  of  the  same  kind  as  that  of  Michigan  and  In- 
diana. See  City  Railway  Co.  v.  Citizens*  Street  Railroad  Co.,  166 
U.  S.  557,  17  Sup.  Ct.  653,  41  L.  Ed.  1114;  Detroit  v.  Detroit  Citi- 
zens' Street  Railway  Co.,  184  U.  S.  368,  22  Sup.  Ct.  410,  46  L.  Ed.  592. 

No  question  is  made  but  that  the  franchise  grants  now  being  consid- 
ered did  by  their  terms  purport  to  create  a  binding  contract  as  to  the 
rate  of  fare  for  a  term  of  25  years.  It  follows  from  this  settled  la-w 
that  a  contract  has  been  engendered,  mutually  binding  upon  the  city 
and  upon  the  owner  of  these  franchises,  that  this  contract  requires  the 
owner  during  the  entire  term  of  25  years  to  furnish  street  railway 
service  at  the  rates  of  fare  therein  provided,  and  that  neither  the  com- 
plainant nor  the  city  during  this  term  has  the  right  to  change  or  alter 
that  rate  without  the  consent  of  the  other. 

The  impairment  of  contract  and  the  due  process  of  law  clauses  of 
the  Constitution  have  often  been  invoked  to  prevent  cities  from  im- 
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pairing  franchise  grants,  or  forcing  a  reduction  in  the  contract  rate, 
and  the  courts  have  uniformly,  despite  all  criticism,  sustauied  and  up- 
held them,  and,  in  so  doing,  have  vindicated  the  law.  It  is  equally  the 
duty  of  the  courts  to  uphold  these  contracts  and  vindicate  the  law 
when  it  is  the  grantee  therein,  and  not  the  city,  which  is  seeking  to 
change  the  terms  thereof  without  the  consent  of  the  other  party.  It 
is  of  primary  importance  that  contracts  should  be  upheld  by  the 
courts,  for  the  right  to  contract  and  the  binding  obligation  of  contracts 
once  made  lie  at  the  foundation  of  all  public  and  municipal  law. 

This  proposition  is  really  controlling  of  all  questions  argued,  but  a 
brief  consideration  of  some  other  questions  should,  perhaps,  also  be 
made. 

[4]  One  proposition  strongly  urged  is  that  a  steam  or  street  rail- 
way cannot  be  compelled  by  injunction  or  mandamus  to  operate  all  or 
a  part  of  its  system  at  a  loss,  and  that  any  effort  so  to  do  is  depriving 
it  of  its  property  without  due  process  of  law.  In  its  final  analysis,  this 
proposition  means  that  courts  will  not  enforce  a  valid  and  binding 
contract,  if  so  to  do  will  inflict  loss  upon  one  of  the  contracting  par- 
ties. Manifestly  the  proposition,  when  thus  baldly  stated,  wHl  not 
be  contended  for.  Obviously,  then,  the  cases  cited  in  which  courts 
have  refused  to  grant  an  injunction  or  a  mandamus  to  compel  the 
operation  of  all  or  a  part  of  an  unprofitable  steam  or  street  railway 
system  turns  upon  different  facts  from  those  here  present. 

Briefly,  and  without  reviewing  at  length  the  many  cases  cited,  the 
law  on  this  proposition,  as  I  understand  it,  may  be  summed  up  as  fol- 
lows: If  a  railway  company  is  under  a  statutory  or  a  contract  duty 
to  maintain  and  operate  a  line,  it  will  be  compelled  by  injunction  or 
mandamus  so  to  do,  even  though  the  further  operation  should  be  at 
a  loss.  It  is  only  when  there  is  no  valid  or  binding  obligation  to  con- 
tinue operation  that  the  company  may,  at  its  discretion,  abandon  an 
unprofitable  line  or  branch.  If  there  is  a  binding  obligation  to  main- 
tain and  operate  a  part  of  a  system,  it  is  questionable  whether  that 
part  or  branch  can  ever  be  abandoned,  unless  the  losses  inflicted  by 
its  continued  operaticm  are  such  as  will  wreck  the  entire  system.  On 
the  other  hand,  if  the  (^eration  of  a  railway  line  cannot  be  continued, 
owing  to  insolvency,  a  court  will  not  by  mandamus  or  otherwise  try 
to  compel  its  further  operation ;  and  this  is  particularly  true,  if  its  con- 
tinued operation  will  perform  no  useful  public  service.  This  refusal 
of  the  courts  to  interfere  does  not  proceed  on  the  view  that  the  com- 
pany had  a  right  to  abandon  the  operation  of  an  unprofitable  system, 
or  of  an  unprofitable  branch.  If  there  is  a  statutory  or  contract  duty 
to  maintain  and  operate,  this  obligaticMi  still  remains  in  law,  just  as 
a  debtor's  obligation  to  pay  his  debts  remains  after  he  has  become  in- 
solvent ;  but  a  court  will  not  attempt  to  compel  by  mandamus  or  oth- 
erwise that  which  is  manifestly  futile  and  impossible,  for  a  court  has 
no  means  of  providing  capital  to  operate  an  insolvent  railway  com- 
pany, or  to  continue  its  operation  after  it  has  become  insolvent.  This, 
it  seems  to  me,  is  all  that  can  be  claimed  for  the  statement  found  in 
some  cases  that  a  court  will  not  compel  a  continued  operation  at  a  loss 
of  a  railway  line  or  branch. 
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The  true  rule,  with  its  limitations  and  exceptions,  is,  in  my  opinion, 
fully  stated  in  Southern  Railroad  Co.  v.  Hatchett,  174  Ky.  463,  192  S. 
W.  694,  L.  R.  A.  1917D,  1105,  note  L.  R.  A.  1915A,  549.  Illustrating 
and  supporting  these  statements  and  conclusions  are  the  following: 
Northern  Pacific  Railroad  Co.  v.  Washington  Territory,  142  U-  S. 
493,  12  Sup.  Ct.  283,  35  L.  Ed.  1092 ;  Interurban  Co.  v.  Cincinnati, 
93  Ohio  St.  109,  112  N.  E.  186;  State  ex  rel.  v.  Black  Diamond  Co., 
97  Ohio  St.  24,  119  N.  E.  195;  Fort  Loramie  v.  Gress  (Ohio  C.  C. 
A.,  not  reported) ;  State  ex  rel.  v.  Bridgeton  &  M.  T.  Co.,  62  N.  J. 
Law,  592,  43.  Atl.  715,  45  L.  R.  A.  837 ;  State  ex  rel.  v.  Spokane 
Street  Railway  Co.,  19  Wash.  518,  53  Pac.  719,  41  L.  R.  A.  515,  67 
Am.  St.  Rep.  739;  City  of  Potwin  Place  v.  Topeka  R.  R.  Co.,  51  Kan. 
609,  33  Pac.  309,  37  Am.  St.  Rep.  312;  Paige  v.  Schenectady  R,  R. 
Co.,  178  N.  Y.  102,  70  N.  E.  213. 

■  These  conditions  are  not  present  in  this  case.  The  complainant 
does  not  allege  insolvency,  or  make  any  showing  of  inability  to  per- 
form the  terms  of  its  contract.  Its  showing  merely  is  that  operation 
for  the  year  ending  June  30,  1918,  yielded  only  4%  per  cent,  net  re- 
turn on  capital  actually  invested,  after  deducting  operating  expenses, 
taxes,  and  a  reasonable  allowance  for  depreciation,  and  that  operation 
during  the  year  ending  June  30,  1919,  at  the  increased  wage  schedule, 
will  result  in  a  loss  of  $250,000  on  operation  alone. 

These  statements,  it  will  be  noted,  apply  only  to  the  street  railway 
part  of  complainant's  business.  Furthermore,  this  is  not  an  applica- 
tion by  the  city  for  a  mandamus,  or  a  mandatory  injunction,  to  compel 
continued  operation  under  present  conditions,  nor  a  suit  to  compel 
specific  performance  of  a  harsh  and  unconscionable  bargain.  Com- 
plainant here  is  seeking  an  injunction  to  protect  it  in  a  manifest  and 
plain  violation  of  its  contract.  Consequently  the  rules  of  law  under 
which  courts  have  refused  to  compel  the  operation  of  an  unprofitable 
railway  branch,  or  the  performance  of  an  unconscionable  contract, 
have  no  pertinency. 

Complainant  further  contends  and  urges  that  it  has  the  right  to  end 
these  franchise  contracts  because  of  new  conditions,  not  foreseen 
when  they  were  entered  into ;  that  is  to  say,  the  war  and  the  increased 
cost  of  operation  due  to  the  war.  In  support  of  this  proposition  are 
cited  the  following:  The  Kronprinzessin  Cecilie,  244  U.  S.  12,  37 
Sup.  Ct.  490,  61  L.  Ed.  960;  Krell  v.  Henry,  [1903]  2  K.  B.  740; 
Metropolitan  Water  Board  v.  Dick,  Kerr  &  Co.,  Appeal  Cases,  H.  of 
h.  119,  [1917]  2  K.  B.  ,1;  Listen  et  al.  v.  Owners  of  Steamship  Car- 
pathian, [1915]  2  K.  B.  42,  112  Law  Times  Reports,  994. 

In  my  opinion,  neither  the  facts  of  these  cases  nor  the  rules  of  law 
announced  therein  have  any  application  to  this  situation.  The  Kron- 
prinzessin Cecilie  involves  no  question,  except  whether  its  owners  were 
excused  on  July  31,  1914,  from  continuing  its  journey  to  Bremerhaven, 
Germany,  in  view  of  the  prospects  of  war  and  seizure.  It  was  con- 
tended that,  inasmuch  as  war  had  not  been  declared,  and  that  perhaps 
the  journey  might  have  been  completed  without  seizure,  the  contract 
of  the  vessel's  owner  to  carry  gold  and  deliver  it  in  Europe  might  still 
have  been  possible  of  performance.    It  was  not  denied  that  actual 
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seizure  as  a  result  of  war  would  have  discharged  the  contract,  because  I 

making  it  impossible  of  performance,  and  the  court  held  that  the  im-  i 

minence  of  such  seizure  was  so  apparent  that  due  prudence  justified 
the  master  of  the  vessel  in  returning  to  the  United  States. 

In  Krell  v.  Henry  the  parties  had  made  a  lease  of  windows  over- 
looking the  Pall  Mall  for  June  26  and  27,  1902,  when  the  King's  coro- 
nation procession  was  to  take  place.  Owing  to  illness,  the  corona- 
tion procession  was  postponed.  It  was  held  that,  notwithstanding  the 
lease  did  not  refer  to  the  specific  use  for  which  the  premises  were  be- 
ing hired,  namely,  to  view  the  coronation  procession,  and  did  not  pro- 
vide for  ending  the  contract  if  for  any  reason  it  did  not  take  place,  the 
parties  had  made  the  lease  in  view  of  the  expected  coronation  proces- 
sion, and  that  the  unforeseen  and  unprovided-for  contingency  of  its 
unavoidable,  postponement  excu.sed  the  lessee  from  payment.     This  I 

case  is  of  thiat  class  which  holds  that  a  destruction  of  the  subject- 
matter  of  a  contract,  or  of  a  basis  mutually  assimied  by  the  parties 
when  entering  into  it,  puts  an  end  to  the  respective  obligations.  i 

In  Metropolitan  Water  Board  v.  Dick,  Kerr  &  Co.  a  contractor  had 
agreed  to  construct  a  part  of  a  water  system  within  six  years,  and, 
after  beginning  work  therecm,  his  equipment  and  the  site  upon  which 
he  was  to  do  the  construction  work  was  seized  by  the  military  author- 
ities of  Great  Britain  for  war  purposes.  Obviously  here  was  a  vis 
major,  rendering  impossible  the  further  performance  of  the  contract 
into  which  the  parties  had  entered.    It  was  impossible  to  proceed  fur-  I 

ther.  •  i 

No  such  conditions  are  here  present.     The  performance  of  these  i 

franchise  contracts  has  not  been  made  illegal  nor  rendered  impossible 
by  any  superior  power.  War  conditions,  it  is  true,  have  made  the  per- 
foraiance  of  them  more  burdensome  and  expensive,  so  far  as  the  facts 
now  presented  tend  to  show.  The  war  has  in  a  different  degree,  per- 
haps, affected  the  performance  of  many,  if  not  the  larger  part,  of  out- 
standing and  imexecuted  contracts  between  citizens  of  the  United 
States ;  yet  it  would  be  a  strong  proposition  .to  say  that  all  such  con- 
tracts are  thereby  rendered  void,  or  voidable,  at  the  option  of  the  losing 
party. 

The  increased  cost  to  complainant  of  performing  its  franchise  con- 
tracts differs  only  in  degree  and  quality  from  that  due  to  other  econom- 
ic causes  prevailing  since  they  were  made.  If  the  war  or  economic 
changes  had  decreased  the  price  of  coal,  materials,  supplies,  and  labor, 
it  would  not  be  urged  upon  any  one  that  the  city  would  have  the  right 
to  declare  null  and  void  these  contracts,  or  the  fare  provisions  therein, 
and  establish  a  new  rate  in  accordance  with  new  conditions;  and  If 
the  city  should  take  such  a  position,  it  would  be  met,  and  justly,  with 
an  mj  unction  on  the  ground  that  such  action  impairs  the  obligation 
of  a  valid  and  binding  contract. 

In  order  to  make  applicable  the  principles  of  law  urge*!  in  this 
connection,  it  would  be  necessary  to  show  that  war  or  military  au- 
thority had  directly  interfered  in  such  a  manner  as  to  make  these  con- 
tracts illegal  or  impossible  of  performance.  Nothing  less  than  the 
equivalent  of  actual  seizure  by  military  authority,  or  a  direct  and 
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forcible  intervention,  such  as  prevents  further  performance,  would 
bring  the  case  within  the  operation  of  these  rules. 

Complainant  also  invokes  the  rule  announced  in  the  majority  opin- 
ion in  Denver  Union  Water  Co.  v.  Denver,  246  U.  S.  178,  38  Sup. 
Ct.  278,  62  L.  Ed.  649,  decided  by  the  United  States  Supreme  Court 
March  4,  1918.    That  case,  in  my  opinion,  has  no  application.    There 
the  Denver  Union  Water  Company  had  constructed  and  operated 
its  plant  under  a  franchise  expiring  in  1910,  and  thereafter,  during  a 
certain  period,  it  remained  a  tenant  by  sufferance,  with  the  right  on 
its  part  to  discontinue  service  and  remove  its  pipes  and  hydrants  from 
the  streets,  and  with  the  right  and  power  of  the  city  at  any  time  to 
compel  the  removal  thereof.    Later  an  ordinance  was  passed  to  regu- 
late the  terms  and  conditions,  including  charges,  upon  which  the  wa- 
ter company  should  continue  to  perform  its  public  service.     It  was 
not  held  that  the  owner  of  a  water  system  widi  an  expired  franchise, 
the  property  of  which  is  subject  to  ejection  at  the  will  of  the  city, 
has  a  right  to  complain  under  the  due  process  of  law  clause  because 
the  terms'  and  conditions  under  which  service  is  rendered  in  that 
situation  does  not  yield  a  fair  return  on  the  capital  invested.    It  was 
held  that  the  so-called  r^ulating  ordinance  granted  a  new  franchise 
of  indefinite  duration,  terminable  either  by  Sie  city  or  the  company 
.  at   such  time   and  under  such   circumstances  as   may  be  consistent 
with  the  duty  that  was  owing  by  both  to  the  inhabitants  of  Denver, 
and  while  this  new  franchise  of  indefinite  duration  remained  unde- 
termined by  the  city,  the  water  company  was  entitled  to  enjoin  the 
rate  fixed  for  service  because  not  yielding  a  fair  return  on  the  cap- 
ital actually  invested.     This,  it  was  said,  deprived  the  company  of 
its  property  without  due  process  of  law.    If  the  regulating  ordinance 
had  not  been  construed  as  granting  a  new  franchise  of  indefinite 
duration,  but  had  merely  been  one  forbidding  a  charge  higher  than 
a  certain  rate  during  such  time  as  the  water  company  saw  fit  to  leave 
its  pipes  and  hydrants  in  the  streets  and  perform  service,  the  fair 
implication  is,  both  from  the  majority  and  minority  opinions  and 
other  cases  previously  decided,  that  no  relief  would  have  been  accord- 
ed.    See,  also,  Cleveland  Electric  Railway  Co.  v.  Cleveland,  204  U. 
S.  116,  27  Sup.  Ct.  202,  51  L.  Ed.  399;  Detroit  United  Railway  v.  De- 
troit, 229  U.  S.  39,  33  Sup.  Ct.  697,  57  L.  Ed.  1056;  Denver  v.  Denver 
Union  Water  Co.,  229  U.  S.  123,  33  Sup.  Ct.  657,  57  L.  Ed.  1101. 

Complainant's  franchise  contracts,  as  already  said,  have  not  ex- 
pired. It  is  not  a  tenant  of  the  streets  under  a  franchise  contract 
of  indefinite  duration,  much  less  a  tenant  merely  by  sufferance.  It 
has  not  the  right  to  remove  its  tracks  at  will,  or  to  refuse  to  oper- 
ate a  street  railway  line.  I  am  of  opinion  that  the  bill  should  be  dis- 
missed, because  it  does  not  state  facts  constituting  a  valid  cause  of 
action  in  equity. 

[5]"  I  am  also  of  opinion  that  on  the  facts  stated  this  court  has  no 
jurisdiction.  There  being  no  diversity  of  citizenship,  jurisdiction  is 
invoked  only  because  of  the  due  process  of  law  clause  of  the  Four- 
teenth Amendment.  The  facts  stated  in  the  bill  show  a  valid  and 
binding  contract,  from  the  force  and  effect  of  which  complainant  is 
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seeking  to  escape.  No  threatened  action  of  the  city  authorities  is 
complained  of,  except  that  it  may  endeavor  to  epforce  compliance 
by  ccMnplainant  with  its  contract.  •  No  charge  is  made  that  other  than 
legal  methods  will  be  adopted  for  that  purpose,  and,  in  the  absence 
of  a  statement  dearly  showing  a  threatened  resort  to  illegal  means, 
a  court  must  assume  that  the  city  ofSicials  will  proceed  in  conform- 
ity to  law. 

[I]  The  law  is  well  settled,  as  contended  for  by  complainant,  that 
if  the  facts  stated  make  a  real  and  colorab}e  federal  question,  juris- 
diction properly  attaches,  and  will  not  be  ousted,  even  if  on  the  hear- 
ing the  claim  thus  made  is  held  to  be  without  merit  in  law,  or  with- 
'  out  foundation  in  fact.  On  the  other  hand,  when  no  real  and  col- 
orable, but  only  a  fraudulent  and  fictitious,  federal  question  is  stat- 
ed, the  jurisdiction  of  the  court  does  not  attach  for  any  purpose,  and 
it  is  the  duty  of  a  federal  court  of  its  motion  to  refrain  from  such 
an  unwarranted  exercise  of  jurisdiction.  And  even  when  the  threat- 
ened act  may  be  an  impairment  of  a  contract,  or  a  deprivation  of  prop- 
erty without  due  process  of  law,  still  if  the  only  means  threatened 
to  be  used  are  resort  to  the  courts  or  to  legal  proceedings,  a  case  is 
not  stated  within  the  jurisdictiori  of  a  federal  court.  Such  seems  to 
me  to  be  the  present  case.  For  authority  see  the  following :  Penn 
Mutual  Life  Insurance  Co.  v.  Austin,  168  U.  S.  685,  18  Sup.  Ct.  223, 
42  h.  Ed.  626;  St.  Paul  Gaslight  Co.  v.  St.  Paul,  181  U.  S.  143,  21 
Sup.  Ct  575,  45  L.  Ed.  788;  Defiance  Water  Co.  v.  Defiance,  191  U. 
S.  184,  24  Sup.  Ct.  63,  48  L.  Ed.  140;  Barney  v.  New  York,  193  U. 
S.  437,  24  Sup.  Ct.  502,  48  L.  Ed.  737;  Des  Moines  v.  Des  Moines, 
etc.,  RaUway  Co.,  214  U.  S.  179, 29  Sup.  Ct.  553,  53  L.  Ed.  958. 

The  application  for  a  preliminary  injunction  will  be  denied.  The 
motion  to  dismiss  will  be  granted,  both  for  want  of  jurisdiction  and 
because  no  valid  cause  of  action  in  equity  is  stated. 

This  opinion  should  perhaps  be  ended  here,  but  the  importance 
of  the  interests  at  stake  moves  me  to  make  some  further  observations, 
in  the  hope  that  the  apparently  strained  relations  between  the  com- 
plainant and  defendants  may  be  ameliorated.  It  cannot  be  denied, 
on  the  showing  made,  that  the  present  war  has  greatly  increased  the 
cost  of  street  railway  operation.  The  award  of  the  National  War 
Labor  Board  in  the  wage  controversy  cannot  be  regarded  otherwise 
than  binding  on  the  company,  and  the  increase  of  wages  granted  by 
the  company  pursuant  thereto  cannot,  in  any  f  sur  sense,  be  considered 
as  its  voluntary  act.  It  is  also  undoubtedly  true,  on  the  showing  made, 
that  complainant  cannot,  under  existing  conditions  finance  any  im- 
provements required  to  meet  new  demands  for  heat,  light,  and  pow- 
er, or  for  increased  street  railway  facilities,  and  its  failure  so  to  do 
must  injure  the  interests  of  the  defendant  and  its  inhabitants  as  much 
as  it  injures  the  complainant. 

Prolonged  operation  under  these  conditions  would  seem  to  be  a 
manifest  impossibility,  and  must  result  in  impairing  the  street  rail- 
way service  and  grievously  harming  the  people  and  business  of  the 
city.  These  considerations  do  not,  for  the  reasons  already  stated, 
present  any  ground  upon  which  a  court  can  grant  relief,  for  it  has 
power  only  to  declare  the  law  and  apply  it.    A  sound  public  policy 
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forbids  usurpation  by  the  courts  of  governmental  power  lodged  in 
other  departments  of  the  government.  No  power  inheres  -in  a  court, 
either  to  make  contracts  for  parties,  or  to  absolve  them  from  the 
effect  of  their  contracts,  provided  the  parties  are  competent  in  law 
to  contract,  and  no  fraud  intervenes  in  the  making  thereof. 

In  view  of  these  well-recognized  limitations  of  the  court's  power, 
I  can  only  suggest  that  the  present  emergency,  likely  as  it  is  to  be- 
come much  graver  in  the  near  future,  c^ls  urgently  for  some  kind 
of  accommodation  or  temporary  compromise  between  the  parties.  No 
intimation  is  made  that  blame  attaches  to  either,  much  less  that  on« 
more  than  the  other  is  at  fault,  for  it  is  undoubtedly  true  that  the 
present  situation  is  due  to  the  rapid  and  unexpected  evolution  of  un- ' 
controllable  events ;  but  some  kind  of  a  modus  vivendi  fair  to  both, 
and  to  endure  at  least  for  the  period  of  the  war,  should  be  agreed 
to,  in  order  that  loss  to  both  may  be  prevented,  and  the  public  mind 
may  not  be  distracted  by  a  street  railway  war,  when  engrossed  in  the 
problems  of  a  foreign  war.  If  something  is  not  done,  no  erift  of 
prophecy  is  required  to  foresee  that  the  recommendation  of  the  Na- 
tional War  Labor  Board  will  be  acted  upon,  namely,  that  the  Pres- 
ident of  tha  United  States,  as  Commander  in  Chief  of  its  armed 
forces,  by  virtue  of  the  powers  inherent  in  his  office  and  conferred 
by  Congress,  will  seize  and  operate  the  street  railway  at  rates  yet  to 
be  fixed.  Such  a  shifting  of  duty  and  of  responsibility  would  not 
be  creditable  to  the  people  of  a  self-governing  city,  nor  to  the  busi- 
ness management  of  an  efficient  public  service  corporation. 


In  re  MYERSON. 

(District  Court,  B.  D,  Pennsylvania.    November  13,  1918.) 

No.  5602. 

1.  Bankettptct     «=>136(2) — ^Turn-over     Pboceedings — Contehpt — Dismrc- 

TION. 

While  a  fact  which  has  once  been  judicially  determined  may  not  be 
again  litigated  between  the  parties,  a  bankrupt  a^ralnst  whom  a  turn- 
over order  has  been  entered  may  purge  himself  of  contempt  for  failure  to 
comply  therewith  by  showing  his  present  Inability,  etc. 

2.  Bankbuptct  iS=9l36(2) — Failube  to  Deuvbb  Propebtt — Contempt  Pbo- 

CEEDINGS. 

A  mere  denial,  by  formal  answer  to  motion  for  attachment  for  con- 
tempt, of  the  orlgrlnal  concealment  found  against  the  bankrupt  In  the  turn- 
over proceedings,  and  Inability  to  deliver,  wlU  not  stay  attachment. 

In  Bankruptcy.  In  the  matter  of  Myer  Myerson,  individually  and 
as  surviving  partner  of  the  firm  of  Strat  &  Myerson.  Sur  motion  for 
attachment.    Motion  granted. 

Alfred  T.  Steinmetz,  of  Philadelphia,  Pa.,  for  trustee. 
Joseph  L.  Kun,  of  Philadelphia,  Pa.,  for  bankrupt 

j  DICKINSON,  District  Judge.     [1]  There  is  ground  for  surprised 

comment  that  there  should  be  any  difficulty  in  grasping  the  distinction 

^s»For  other  cases  see  same  topic  &  KBT-NUMBEB  in  all  Key-Nnmbered  Digest*  A  Indexes 
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which  has  been  so  clearly  pointed  out  between  turn-over  proceedings 
and  contempt  proceedings.  We  are  given  a  summarized  statement  of 
the  doctrine  of  the  previously  adjudged  cases  in  Frederick  v.  Silver- 
man, 250  Fed.  75, C.  C.  A. .    A  mere  surface  glance  over  the 

situation  presented  might  suggest  a  seeming  conflict  between  the  two 
doctrines  which  are  thus  distinguished.  A  fact  which  has  been  ju- 
dicially found  becomes  a  fact  which,  in_the  very  nature  of  things, 
cannot  come  again  into  controversy  between  the  same  parties  to  have 
the  same  question  of  fact  again  determined,  and  yet,  in  the  effort  to 
convince  the  court  that  the  bankrupt  cannot  comply  with  the  order 
made  in  the  turn-over  proceedings,  the  fact  there  found  may  be  sought 
to  be  again  brought  into  controversy. 

Perhaps  it  may  be  of  aid  in  grasping  the  thought  of  the  real  distinc- 
tion if  we  view  the  question  from  something  of  the  same  point  of  view 
from  which  we  would  view  it,  were  the  respondent  seeking  to  purge 
himself  of  a  contempt.    This  order  was  made.    It  was  made  to  be 
obeyed.    If,  howevCT,  compliance  is  beyond  the  power  of  the  respond- 
ent, no  court  will  imprison  or  otherwise  punish  a  man  for  not  doing 
what  he  cannot  do.    In  order  to  bring  out  clearly  the  grounds  of  the 
distinction,  if  the  respondent  frankly  admitted  the  original  conceal- 
ment, but  gave  a  clear  explanation  of  his  present  inability  to  comply 
with  the  order,  a  case  for  indictment  and  trial  by  a  jury  might  be 
presented,  but  no  judge  could  impose  punishment  without  a  usurpa- 
tion of  power.    If,  however,  the  respondent  was  found  to  be  contu- 
maciously refusing  compliance  with  the  order,  the  court  must  enforce 
obedience. 

[I]  It  is  a  mistake  to  assume  that  a  mere  denial,  by  formal  answer 
to  the  motion  for  attachment,  of  the  original  concealment  found  against 
the  bankrupt  in  the  turning  over  proceedings,  and  a  consequent  in- 
ability to  deliver  up  the  property  to  the  trustee  will  stay  the  issuance 
of  the  attachment.  It  will  not.  There  is  in  this  a  practical  policy  of 
the  law  to  be  served,  which  has  been  pointed  out  in  the  Epstein  Case, 
206  Fed.  568. 
Let  the  attachment  issue. 


8ANDBBS  T.  SOUTHBBN  TRACTION  CO.  OF  lUilNOIS  et  aL 

(DUtrlct  Court,  B.  D.  IlUnols.    August  29,  1918.) 

No.  927. 

L  ILouoADS  *=»171(7)— Liens— Pbioritt — Mobtoages. 

Under  RaUroad  Lden  liaw  111.  {  1,  declaring  that  persons  who  furnish 
to  railroad  company  materials  for  construction,  etc.,  shall  be  entitled  to 
be  paid  for  the  same  as  part  of  the  current  expenses,  and  shall  have  a 
lien  as  against  all  mortgages  which  shall  accrue  after  delivery,  the  lien 
of  contractors  constmcUng  railroad  Is  prior  to  a  previously  recorded 
mortgage  given  to  secure  bonds  of  the  railroad  corporation. 

2.  Hailroads  «s5>171(3) — Liens— Pmobmt. 

Uens  against  railroads  for  current  expenses  are  preferred  over  a  prior 
recorded  mortgage. 

is»roi  other  cues  ■••  —M»  topic  4  KBY-NUllBBR  In  aU  Key-Numbered  DlgesU  &  Indoxea 
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3.   RAIIAOADB    €=3l71(2)— liXENB — BKCOBDATIOlf. 

A  recorded  mortgagre  does  not  become  a  Uen  on  properly  mortgaged  ua- 
tii  tbe  money  or  consideration  has  been  actually  received  by  tbe  mortga- 
gor ;  so  tbe  mere  recording  of  a  mortgage  given  by  a  railroad  company  b> 
secure  bonds  did  not  create  a  Uen  superior  to  contractors'  mecbanics' 
liens. 

In  Equity.  Suit  by  Jared  Y.  Sanders  agaiosft  the  Southern  Trac- 
tion Company  of  Illinois  and  others.  On  exceptions  to  die  master's 
report.    Decree  in  favor  of  priority  of  mechanic's  lien  claimant. 

John  C.  Slade  and  Joseph  W.  Moses,  both  of  Chicago,  111.,  for  trustee 
Union  Trust  &  Savings  Bank  of  East  St.  Louis,  111. 

Rice,  Lowes  &  O'Neil,  of  Chicago,  111.  (Francis  M.  Lowes,  of  Chi- 
cago, III,  and  Dan  McGljrnn,  of  Bast  St.  Louis,  IlL,  of  cotuisel),  for 
def  endant  Lorimer  &  Gallagher  Co. 

ENGLISH,  District  Judge.  The  report  of  tiic  master  in  chancery 
having  been  filed  and  numerous  exceptions  taken  thereto,  August  5, 
1918,  was  set  for  the  date  on  which  arguments  were  had  before  court 
upon  questions  raised  by  the  exceptors. 

At  the  date  of  argtunent  it  was  determined  and  agreed  by  counsel 
that,  certain  principal  questions  involved  being  first  determined,  other 
and  minor  questions  would  be  materially  simplified,  if  not  fully  deter- 
mined. 

One  of  the  principal  and  perhaps  the  most  important  of  all  the 
questions  raised  by  the  exceptors  is  that  of  "priority"  as  between 
the  mortgage  lien  held  by  the  trustee  to  secure  bonds  issued  by  the 
railroad  company  and  that  of  the  mechanic's  lien  claimed  by  the  con- 
struction company  (Lorimer  &  Gallagher),  which  presents  the  single 
question  of  priority  as  between  a  prior  mortgage  lien  and  mechanic's 
lien. 

In  the  argument  and  discussion,  which  lasted  five  days,  this  was 
the  main  question  touched  upon.  Other  questions  were  incidentally 
mentioned,  some  of  which  were  argued  at  considerable  length,  but 
most,  if  not  all,  related  to  the  one  main  question. 

I  do  not  deem  it  necessary  at  this  time,  neither  do  I  think  counsel 
expect  the  court,  to  consider  and  pass  upon  issues  other  than  the 
one  of  priority  as  between  the  mortgage  upon  the  railroad  in  ques- 
tion and  mechanic's  lien  filed  by  the  company  which  .constructed 
and  built  the  railroad. 

The  mortgage  in  question  was  executed,  recorded,  and  delivered 
at  a  date  prior  to  the  contract  entered  into,  upon  which  the  mechan- 
ic's lipn  is  based,  and  ordinarily  is  what  would  be  termed  a  prior  lien. 

The  mechanic's  lien  in  question  is  authorized  by  the  statute  of  the 
state  of  Illinois,  the  terms  of  which  attempt  to  fix  the  status  of  me- 
chanics' liens  and  their  priority  as  to  all  other  liens  on  railroad  against 
which  the  mechanics'  liens  are  filed. 

■  [1,2]  This  being  a  lien  fixed,  determined,  defined,  and  allowed  by 
the  statute  of  the  state  of  Illinois,  such  statute  must  necessarily  large- 
ly determine  the  question  at  issue. 

The  railroad  lien  act  of  Illinois  (Kurd's  Rev.  St.  1917,  c.  82,  §  7), 
which  is  relied  on  by  counsel  for  mechanics'  liens  claimants,  is  as 
ioUows : 
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"Section  1.  Be  It  enacted  by  the  people  of  the  state  of  Illinois,  represented 
in  tlie  General  Assembly,  that  all  persons  wbo  may  have  furnished,  or  who 
shall  hereafter  furnish  to  any  railroad  corporation  now  existing,  or  hereafter 
to  be  organized  under  the  laws  of  this  state,  any  fuel,  ties,  materials,  sup- 
plies, or  any  other  article  or  thing  necessary  for  the  construction,  maintenance, 
operation  or  repair  of  sudx  roads,  by  contract  with  said  corporation,  or  who 
shall  have  done  and  performed,  or  shall  hereafter  do  and  perform  any  work  or 
■abor  for  snch  construction,  maintenance,  operation  or  repair  by  like  con- 
tract, shall  be  aidtled  to  be  paid  for  the  same  as  part  of  the  current  expenses 
of  said  road :  and  in  order  to  secure  the  same,  shall  hare  a  lien  upon  all  of 
the  property,  jeal,  personal  and  mixed,  of  said  railroad  corporation  as 
agalDst  snch  railroad,  and  as  against  all  mortgages  or  other  liens  which  shall 
accrue  after  the  commencement  of  the  delivery  of  said  articles,  or  the  com- 
mencement of  said  work  pr  labor." 

Following  this  section  is  a  provision  of  the  statute  which  applies 
to  the  subcontractor,  but  for  the  purpose  of  this  discussion  the  lien 
claimant  in  this  case  is  regarded  as  the  original  contractor.  Therefore 
only  that  portion  of  the  statute  above  quoted  applies. 

A  solution  of  the  question  here  involved  depends  almost  wholly 
upon  the  interpretation  given  statute  above  quoted.  Some  authori- 
ties dted  are  quite  helpful,  and  much  argument  made  by  counsel  is 
quite  illuminating  upon  some  uncertainties  which  heretofore  existed 
in  the  mind  of  the  court  as  to  meanings  to  be  given  to  certain  language 
and  words  in  the  said  statute. 

At  the  time  this  statute  was  enacted  it  was  then  (arid  is  now)  not^ 
an  uncommon  practice  for  railroad  corporations,  before  any  con- 
siderable amount  of  property  had  been  secured,  and  before  any  work 
had  been  done,  to  issue  bonds  for  the  purpose  of  securing  monty  with 
which  to  build  or  construct  its  railroad.  The  framers  of  this  law, 
evidently  having  in  mind  this  practice  of  railroad  corporations,  draft- 
ed and  enacted  the  railroad  mechanic's  lien  statute  as  above  quoted. 
Too,  the  legislative  body  must  have  had  in  mind  the  rule  of  law  that 
a  mortgage  did  not  attach  to  or  convey  properly  not  owned  by  mort- 
gagor at  the  time  of  its  execution  and  delivery. 

By  the  use  of  the  word  "accrue"  the  Legislature  evidently  intend- 
ed that  same  should  be  construed  to  mean  that  the  mortgage  did  not 
accrue — that  is,  become  attached  to  any  of  the  property — ^until  such 
property  was  actually  owned  by  or  came  into  the  possession  of  the  rail- 
road company.  The  Legislature  must  have  understood  and  intended 
that  none  of  the  road  built  by  the  construction  company  became  the 
property  or  into  possession  of  the  railroad  company  until  built,  con- 
structed, created,  and  put  into  the  possession  of  the  railroad  company 
by  the  construction  company.  The  Legislature  must  have  further  un- 
derstood and  intended  that,  when  such  constructed  road  so  came 
into  the  possession  of  the  railroad  company,  then,  and  not  until  then, 
did  its  mortgage  attach  and  become  a  lien.  Therefore,  when  such 
railroad  so  constructed  came  into  the  possession  of  the  railroad  com- 
pany, it  came  charged  with  the  statutory  rights  of  its  builder  and 
creator  in  the  form  of  a  mechanic's  lien,  which  was  an  incumbrance 
prior  to  the  time  the  mortgage  lien  accrued,  attached,  or  became  ef- 
fective. 
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A  mechanic's  lien  against  a  railroad  shall  be  paid  "as  part  of  the 
current  expenses  of  said  road,"  and  according  to  decisions  of  the  Su- 
preme Court  of  Illinois  liens  against  railroads  for, current  expenses 
.are  liens  preferred  as  against  a  prior  recorded  mortgage.  The  ex- 
pense of  construction  is  to  be  paid  for  upon  the  same  basis  as  that 
of  current  expenses,  therefore  the  logical  conclusion  is  that  a  lien 
for  construction  work  must  be  preferred  over  a  prior  recorded  mort- 
gage to  secure  bonds  of  the  corporation. 

[3]  A  recorded  mortgage  does  not  become  a  lien  on  property  mort- 
gaged until  the  money  or  consideration  therefor  has  been  actually 
realized  or  received  by  the  mortgagor.  In  the  case  at  bar  nothing  was 
received  by  way  of  consideration  until  the  railroad  was  built  or  con- 
structed. The  mere  recording  of  the  mortgage  did  not  of  itself  cre- 
ate a  lien,  and  no  lien  in  fact  existed  or  could  exist  until  the  raiilroad 
or  some  part  thereof  was  built,  or  until  scnne  material  was  furnish- 
ed; and  when  such  road,  or  some  part  thereof,  was  built,  or  when 
some  material  was  furnished,  the  mechanic's  lien  had  already  attach- 
ed before  the  mortgage  in  fact  became  a  lien  thereon. 

The  Illinois  Railroad  Lien  Law  employs  the  following  language : 

"Aflid  In  order  to  secure  the  same,  shall  have  a  lien  upon  all  of  the  prop- 
erty, real,  personal  and  mixed,  •  •  •  as  against  all  •  *  •  other  liens 
which  shall  accrue  after  the  commencement  of  tiie  delivery  of  sold  arti- 
cles.   •    •    •" 

Counsel  in  behalf  of  the  construction  company,  in  construing  this 
provision,  cites  the  case  of  Brooks  y.  Railroad  Co.,  101  U.  S.  443,  25 
L.  Ed,  1057,  which  construes  a  lien  statute  of  Iowa  (Code  1873,  § 
2139)  that  provides  in  substance  that : 

"A  mechanic  has,  for  labor  done  or  things  furnished,  a  lien  en  the  entire 
land  upon  which  the  building  •  *  •  was  made,  which  has  been  held  to 
Include  railroads,  and  It  shall  be  preferred  to  all  other  liens  *  •  •  wbidi 
shall  be  attached  to  or  upon  such  building  •  •  •  made  subsequently  to 
the  commencement  of  said  building.    •    •    •  •• 

Counsel  for  mortgagee  urges  that  there  is  quite  a  distinction  be- 
tween the  two  lien  statutes,  I  am  unable  to  agree  with  such  conten- 
tion, but,  on  the  contrary,  I  am  clearly  of  the  opinion  that  there  is 
a  striking  similarity  between  them,  so  much  so  that,  without  other 
reasons,  I  would  feel  impelled  to  hold  in  case  at  bar,  as  the  Supreme 
Court  did  in  that  case,  that  the  mechanic  has  a  lien  superior  to  the 
prior  recorded  mortgage,  and  that  such  lien  extends  to  the  entire 
length  of  the  railroad  in  question. 

It  is  therefore  the  opinion  of  the  court  that  mechanic's  lien  in  this 
case  is  entitled  to  priority  in  payment  over  the  mortgage  held  by  the 
trustee  to  secure  payment  of  the  bonds  issued  by  the  railroad  com- 
pany. 


Digitized  by 


Google 


HETHEBWOOD   V.  SATHEB  51S 

NETHEKWOOD  t.  RAYMER. 

(District  Court,  W.  D.  Wisconsin.    April  30,  1M.8.) 

L  CoimiAors  «=326 — Acckptaitce — Deposit  or  Acokptanoi:  iir  Mxilb. 

When  an  offer  is  made  by  letter  sent  by  mall,  the  deposit  of  a  letter  of 
acceptance  by  the  person  to  whom  the  offer  Is  made^  properly  addressed, 
completes  the  contract,  though  It  Is  never  received  by  the  one  making  the 
olter. 

2.  Cohtraots  «=»2 — ExBcrrnoH — ^What  Law  Oovkbnb. 

The  execution  of  a  contract  must  be  determined  by  the  laws  of  the 
place  where  the  contract  Is  made. 

3.  CoirrBACTS  «=»144 — Constbuction — ^What  Law   Govkbnb. 

The  construction  of  a  contract  must  be  determined  by  the  laws  of  the 
place  where  the  contract  Is  made. 
i.  Sales  «=>22(4) — Pkoposai/— Acceptance. 

Where  an  offer  to  sell  Is  made  by  mall,  no  contract  results  If  the 
acceptance  Is  coupled  with  any  condition  which  varies  or  adds  to  the  offer 
to  sell. 
5.  CosTEACTS  ^3>28(2) — ^Acceptance  of  Offbb — Constbuction. 

Where  one  to  whom  an  <^er  by  mail  was  made  used  the  malls  as  a  me- 
dium for  acceptance,  extrinsic  evidence  Is  admissible  to  clear  up  ques- 
tion whether  the  letter  of  acceptance  Intended  to  impose  a  new  condi- 
tion, or  merely  a  suggestion  as  to  the  consummation  of  the  contract 
&  Saixs  «=922(4) — Acceptance — ^Vabiarok. 

Where  defendant,  who  held  plaintiff's  notes,  given  in  payment  for  cor- 
poivte  stock,  which  was  deposited  as  collateral  offered  to  sell  at  a  dis- 
count, held,  that  there  was  no  variance  between  the  offer  and  acceptance, 
because  the  acceptance  did  not  include  interest. 

•  At  Law.    Action  by  Harry  C.  Netherwood  against  George  W.  Ray- 
mer.   Judgment  for  plaintiff. 

On  July  1,  1911,  the  defendant  sold  to  the  plaintiff  23  shares  of  the  capital 
stock  of  the  Democrat  Printing  Company.  The  purchase  price  was  $05,000,  of 
wWch  $5,000  was  paid  In  cash,  aud  10  notes  for  $6,000  each,  payable  at  the 
Capital  City  Bank  of  Madison,  Wis.,  on  or  before  10  years  from  date,  were 
given  for  the  balance.  Hie  23  shares  of  stock  were  pledged  as  collateral  to 
the  notes,  and  the  collateral  contract  contained  an  Insecurity  clause,  whereby 
tbe  defendant,  at  any  time  when  he  deemed  the  debt  Insecure,  could  sell  the 
stock.  At  the  time  of  the  negotiations  between  the  parties,  which  make  the 
subject-matter  of  this  case,  all  interest  had  been  pftid  when  due,  and  $2,000 
on  the  principal 

Early  In  1914>  the  defendant  became  disturbed  over  the  affairs  of  the  Demo-  , 

crat  Printing  Company.  In  reply  to  defendant's  letter,  the  plaintiff  wrote 
that  the  affairs  of  the  company  were  in  good  shape,  but  telling  him  further 
that,  if  he  felt  that  his  security  was  in  danger,  plaintiff  would  'luve  no  trouble 
in  negotiating  a  new  loan  or  making  a  sale  of  the  stock  In  order  to  take  care 
of  Us  indebtedness. 

On  March  14,  1914,  defendant  wrote  to  the  plaintiff  as  follows: 

"Positively  confidential. 

"966  N.  X.  Avenue,  Pasadena,  Cal.,  March  14,  1914. 
"Dear  Mr.  Netherwood:  My  letter  to  yon  of  Feby.  20th  remains  unanswered, 
althoagh  several  others  sent  out  in  the  same  mail  have  been.  I  will  now 
offer  yoa  three  propositions.  These  are  simply  for  you,  and  for  no  one  else, 
not  eyen  for  that  trouble  maker.  Doc.  Bryant.  I  think  you  must  know  by 
this  time  that  you  must  shake  him.  He  will  ruin  you  If  you  don't  do  It  You 
•miist  certainly  see  that  he  will  wreck  any  business  or  any  person  with  which 
h*  Is  connected.    I  fully  understand  the  difficulty  that  confrcmts  you  In  dls- 

^sPor  other  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  i.  Indexes 
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posing  of  Bryant,  but  hope  you  can  find  a  way  out.  The  first  proposition 
may  be  the  most  troublesome,  because  It  goes  right  to  the  end  sought  with- 
out frills.  The  second  and  third  I  think  you  may  act  upon.  The  second  I 
earnestly  hope  you  can  carry  out.  It  saves  you  $5,800,  the  equal  of  two  years' 
interest  on  all  your  debt.  This  I  will  give  to  close  out  all  my  relations  with 
the  company.  However,  the  third  proposition  is  the  easy  one  for  you,  and 
-you  can  simply  say  that  under  the  circumstances  you  feel  that  you  cannot 
meet  your  indebtedness  and  you  simply  throw  up  your  bands.  Mr. 'Nether- 
wood,  I  am  so  fully  advised  that  it  is  beyond  question  that  alTairs  cannot 
run  but  a  little  longer  as  now.  There  must  be  the  change  mentioned  in  my 
first  proposition,  to  prevent  a  peaceful  or  forceful  reorganization  of  the 
company.  That  would  air  some  things  like  the  monthly  meeting  of  directors 
and  their  pay.  All  are  in  the  office  and  already  being  paid  large  salari^ 
Tou  must  know  that  every  dollar  of  stock  not  owned  or  controlled  by  you  and 
Bryant  will  insist  on  a  reorganization  other  than  that  of  Doa  Bryant. 

"First  Xou  to  agree  to  letting  Bryant  and  Osborne  out  and  that  your 
pay  may  be  fixed  at  $5,400,  as  formerly.  This  you  can  do  if  you  will,  and  it 
will  benefit  you  more  than  any  one  else.  You  know  Bryant  is  absorbing 
$3,600  a  year  of  the  earnings  of  the  company,  and  his  services  are  worth 
nothing,  besides  being  a  pernicious  and  constant  meddler  and  trouble  maker. 
'Tou  stand  by  him,  and  he  will  wreck  both  of  you ;  but  he  will  not  be 
permitted  to  wreck  the  Democrat  Printing  Company.  He  must  go  out. 
The  salary  of  Osborne,  fixed  by  Brj'ant,  is  fully  three  times  what  any  service 
he  can  render  is  worth. 

"Second.  You  stated  in  a  former  letter  to  me  that  you  knew  that  you  would 
have  no  trouble  in  negotiating  a  new  loan  or  a  sale  of  the  stock  for  more  than 
the  amount  of  the  unpaid  notes.  If  you  can  and  will,  I  will  agree  to  discount 
for  cash  all  the  notes  In  the  sum  of  $5,800,  or  10  per  cent. ;  that  is,  I  will 
accept  $52,200  for  the  $58,000  of  unpaid  notes.  I  will  be  more  than  glad  to 
do  this,  but  have  little  faith  that  you  can,  for  I  very  much  fear  that  the 
stock  has  been  depreciated  still  more  by  Bryanf s  management,  and  I  am 
sure  it  will  be  stUl  more  if  Bryant  is  much  longer  kept  in  the  office  in  any  ca- 
pacity whatever.  * 

"Third.  You  to  resell  to  me  for  your  notes  all  the  stock  bought  of  me.  I 
wUl  surrender  to  you  all  your  unpaid  notes  for  the  stock,  and  will  be  only  too 
glad  to  sell  it  again  at  pny  time  for  $52,200  cash.  While  this  Is  the  easy  way 
out  of  an  imfortundte  combination  for  you.  It  is  the  hardest  one  for  me.  The 
man  Bryant  will  wreck  any  business  that  he  has  any  connection  with. 

"Finally,  I  am  constrained  to  question  one  or  two  matters  in  your  last 
letter  to  me.  I  feel  that  you  have  not  fully  analyzed  the  situation.  Tou 
i^peak  of  not  sacrificing  what  you  have  in  the  company.  You  have  paid  $7,000. 
As  I  understand  it,  all  of  this  was  from  earnings  of  the  company,  as  well  as 
all  the  Interest  you  hav^  paid  out,  and  in  addition  a  salary  of  $2,400  a  year, 
which  is  $500  a  year  more  than  you  were  getting  when  I  sold  you  my  stock. 
Now,  Just  what  actual  interest  oould  you  in  fact  claim?  This  I  leave  to  you. 
Also  you  state  that  your  notes  are  not  due  until  1921.  Am  I  to  imderstand 
that  you  can,  if  you  choose,  defer  payment  on  all  of  these  notes  until  1021. 
if  you  find  it  convenient  to  do  so.  If  I  thought  that  was  so,  I  would  present 
you  with  all  of  them  now. 

"Mr.  Netherwood,  I  am  not  blaming  you  for  Bryant's  mismanagement  of 
affairs,  because  I  know  full  well  the  bad  combination  you  have  gone  into  and 
the  puzzle  you  have  on  your  bonds  to  get  out  of  it.  But  you  must  get  out  or 
sink  in  the  wreck  that  impends  now  in  tha  affairs  of  the  company.  With  the 
load  you  are  carrying  you  cannot  hope  to  pay  dividends,  and  discontent  Is 
rampant  among  the  outside  stockholders,  and  that  man  Bryant  has  no  more 
sense  than  to  believe  he  can  do  anything  he  pleases  with  the  property  of 
others,  simply  because  he  with  your  assent  permits  him  to  do  it,  and  he  has 
no  more  honesty  than  to  believe  that  is  right  You  cannot  afford  to  longer 
keep  such  company.  If  you  buy  my  stock  outright,  that  lets  me  out  ^f  you 
resell  the  stock  to  me,  that  frees  you  from  the  deal  you  have  been  Uk,  -^nd 
you  are  saved  endless  trouble  and  financial  loss.  I  am  anxious  only  to  got  olf- 
flculties  straightened  out  there,  and  1  assure  you  I  am  by  no  means  alone  in 
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this.  Don't  plunge  deeper  into  trouble,  bat  get  out,  and  do  It  now ;  and  it 
cannot  be  done,  except  by  the  methods,  or  some  one  of  tbem,  offered,  or  of  some 
one  that  will  accompliab  the  result. 

"Hoping  that, you  will  see  the  situation  and  act  :For  your  own  good,  and 
that  will  be  for  the  good  of  all  Interests  concerned,  with  best  wishes,  I  am, 
"Very  truly  yours,  Geo.  Raymer. 

"Please  let  me  have  an  early  reply.  B." 

That  letter  reached  Madison,  Wis.,  on  March  21,  1914,  and  on  the  same 
day  the  plaintiff  wrote  to  the  defendant  as  follows: 

"Madison,  Wisconsin,  March  21,  1914.  , 

"Mr.  George  Raymer,  965  New  York  Ave.,  Pasadena,  Cal. — My  Dear  Mr. 
Raymer:    X  am  to-day  In  recdpt  of  your  letter  of  March  14th.     Since  I  re-  j 

ceived  your  letter  of  Feb.  13th,  I  have  been  very  much  disturbed  about  the  | 

matter.    In  view  of  the  fact  that  you  evidently  feel  yourself  insecure,  I  beg  i 

to  advise  you  that,  if  you  will  execute  to  Mr.  Bobbins  power  of  attorney  In  | 

the  form  herewith  Inclosed  and  forward  the  same  to  Mr.  Bobbins,  with  full 
authority  and  power  to  assign  the  notes  in  the  bank  to  which  my  stock,  la 
collateral  security,  making  the  assignment  in  blank,  but  without  recourse 
against  you,  my  indebtedness  to  you  on  these  notes  will  be  fully  taken  care  of. 
"I  want  you  to  understand  that  I  am  not  putting  up  this  money,  but  that 
the  notes  are  being  sold  by  you  without  recourse  to  a  third  party,  who  takes 
them  off  your  hands;  the  understanding  being  that  the  notes  are  to  be 
turned  over  upon  the  pajrment  of  $52,200  to  Mr.  Hobblns,  or  a  discount  of  10 
per  cent  from  the  face  of  the  notes  and  interest.  Power  of  attorney  is  here- 
with inclosed.  This  is  in  accordance  with  your  favor  of  the  14th,  and  gives 
you  your  money,  so  that  you  need  not  have  any  further  wojry  as  far  as  you 
are  concerned  about  the  matter.  Please  write  to  me  when  you  forward  this 
power  of  attorney  to  Mr.  Bobbins,  so  that  you  get  your  money  without  any 
delay.    With  best  regards  to  you  and  yours,  I  am 

"Very  truly  yours,  B.  O.  Netherwood." 

Before  the  defendant  received  the  plaintiff's  letter  of  March  2l8t,  Branden- 
berg,  another  stockholder  in  the  Printing  Company,  went  to  California  and 
Eaw  the  defendant  at  Pasadena  on  March  20,  1914.  Defendant  then  offered  to 
sell  Brandenberg  the  Netherwood  notes  for  $52,200.  Brandenberg  accepted 
the  offer,  and  told  the  defendant  that  he  would  return  to  Madison,  Wis.,  and 
place  the  money  to  purchase  the  Netherwood  notes  to  def^idant's  credit  in 
the  Capital  City  Bank. 

On  March  26,  1914,  not  having  heard  from  his  letter  of  the  21st,  plaintiff 
telegraphed  the  defendant  as  follows : 

"Madison,  Wis.,  March  26,  1914. 
"George  Baymer,  966  New  Tork  Ave.,  Pasadena,  California: 

"Please  wire  me  whether  you  have  received  my  letter  of  Saturday  last 
and  when  you  wlU  forward  power  of  attorney  to  Mr.  Bobbins  period.  Also 
vlre  him  that  you  are  forwarding  power  of  attorney  to  him  at  my  request. 

"Barry  Netherwood." 

On  the  same  day  defendant  sent  the  following  telegram  to  the  plaintiff : ' 

"Pasadena,  Calif.,  March  26,  1914. 
"H.  8.  Netherwood,  Madison,  Wise. : 
"Letter  end  telegram  just  received.    Notes  not  owned  by  me. 

"Geo.  Baymer." 

Brandenberg  completed  his  purchase  of  the  notes  at  the  Capital  City  Bank 
of  Madison,  Wis.,  tind  immediately  foreclosed  on  the  collateral,  which  was  sold 
on  Mardi  28,  1914,  for  more  than  enough  to  pay  the  balance  due  on  the  notes. 
Al  this  sale  the  plaintiff  was  compelled  to  pay  $58,000  in  order  to  protect  his 
Kcurlty.  At  the  time  of  the  sale  to  Brandenberg,  plaintiff  had  the  money 
feady  in  Madls<»i,  Wis.,  -to  consummate  the  defendant's  offer  made  in  his 
letter  of  March  14, 1914. 

Plaintiff  contends  that  his  letter  of  March  21,  1914  posted  on  that  day  and 
addressed  to  the  defendant  at  his  California  home,  was  an  acceptance  of  the 
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offer  contained  In  fhe  defendant's  letter  of  March  14th,  and  that  a  contract 
between  the  parties  resnited. 

Defendant  claims  that  the  plaintlfTs  letter  of  March  2l8t  was  not  an  ac- 
ceptance of  any  offer  made  by  the  defendant ;  that  it  changed  material  terms 
of  the  defendant's  offer,  and  amounted  to,  at  the  most,  a  counter  proposltloii, 
which  was  never  accepted  by  the  defendant 

Sanborn  &  Blake,  of  Madison,  Wis.,  for  plaintiff. 
Jones  &  Schubring,  of  Madison,  Wis.,  for  defendant. 

CARPENTER,  District  Judge  (after  stating  the  facts  as  above). 
{ 1  ]  The  determination  of  this  case  depends  entirely  upon  the  construc- 
tion to  be  given  to  the  defendant's  letter  of  March  14,  1914,  and  the 
plaintiff's  reply,  posted  at  Madison,  Wis.,  on  March  21,  1914,  the  date 
virhen  he  received  the  defendant's  letter.  If  there  was  a  contract  made, 
it  was  consummated  hy  the  mailing  of  the  letter  by  plaintiff  at  Madi- 
son, Wis.,  properly  addressed  to  the  defendant  at  Pasadena,  Cal. 

"For  it  is  well  settled,  in  England  and  this  country,  that  when  a  proposal 
for  a  contract  is  made  by  letter,  sent  by  mail,  the  deposit  of  a  letter  of  ac- 
ceptance in  the' post  office  by  the  person  to  whom  the  proposal  is  made,  ad- 
dressed to  the  person  making  It,  at  the  proper  place,  completes  the  contract, 
even  though  the  latter  never  receives  the  letter  accepting  his  offer."  Wash- 
bum  V.  Fletcher,  42  Wis.  152,  166. 

[2,3]  The  execution  of  the  contract  and  its  construction  must  be 
determmed  by  the  laws  of  the  place  where  the  contract,  if  any,  was 
made.  McFarlane  v.  Wadhams  (C.  C.)  165  Fed.  9^ ;  Liverpool,  etc., 
V.  Insurance  Co.,  129  U.  S.  397,  458,  9  Sup.  Ct.  469,  32  L.  Ed.  788; 
Berget-Crittenden  Co.  v.  Railway  Co.,  159  Wis.  256,  261,  150  N.*  W. 
496. 

[4]  The  law  of  the  state  of  Wisconsin  with  reference  to  offers  and 
acceptances  by  mail  is  well  summarized  in  Curtis  L.  &  L.  Co.  v. 
Interior  L.  Co.,  137  Wis.  341,  118  N.  W.  853,  129  Am.  St.  Rep.  1068: 

"The  vendee  in  his  letter  of  acceptance  may  not  attach  any  condition  to 
such  acceptance,  even  to  the  extent  of  undertaking  to  dictate  the  place  where 
payment  shall  be  made.  If  his  attempted  acceptance  is  coupled  with  any 
condition  that  varies  or  adds  to  the  offer  to  sell,  it  is  not  an  acceptance,  but 
la  in  reality  a  counter  proposition.  »N.  W.  Iron  Co.  v.  Meade,  supra  [21  Wis. 
474,  04  Am.  Dec.  537] ;  Baker  v.  Holt  supra  [56  Wis.  100,  14  N.  W.  8].  Where 
the  letter  of  acceptance  contains  a  mere  suggestion  or  request  that  payment  be 
made  nt  a  particular  place,  but  such  a  request  is  not  a  condltlfm  attached  to 
the  acceptance,  it  does  not  amount  to  an  attempt  to  vary  the  terms  of  the 
offer  to  sell,  and  will  not  defeat  an  action  for  specific  performance.  Matteson 
V.  Scofield,  27  Wis.  671 ;  Kreutzer  v.  Lynch,  122  Wis.  474,  100  N.  W.  887.  Ap- 
plying these  principles  of  law  to  the  errors  uuder  consideration,  the  case 
does  not  present  any  unusual  difliculties." 

The  Wisconsin  cases  cited  by  counsel  for  the  defendant  are  Baker 
v.  Holt,  56  Wis.  100,  14  N.  W.  8,  N.  W.  Iron  Co.  v.  Meade,  21  Wis. 
474,  94  Am.  Dec.  557,  Clark  v.  Burr,  85  Wis.  649,  55  N.  W.  401,  and 
Russell  V.  Falls  Mfg.  Co.,  106  Wis.  329,  82  N.  W.  134. 

In  the  first  two  of  these  cases  the  letter  of  acceptance  changed  the 
place  of  payment  from  the  vendor's  domicile  to  a  different  jAact  many 
miles  away.  In  the  Clark  Case  it  asked  for  a  deduction  of  nearly  one- 
half  the  purchase  price,  and  in  the  Russell  Case  there  were  three  ma- 
terial modifications. 
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Other  Wisconsin  cases,  in  which,  under  somewhat  similar  condi- 
tions, the  letter  of  acceptance  has  been  held  to  contain  a  mere  sugges- 
tion, and  not  a  variation  in  the  terms,  are  the  following:  Matteson  v. 
Scofield,  27  Wis.  671;  vSherley  v.  Peehl,  84  Wis.  46,  54  N.  W.  267; 
Kreutzer  v.  Lynch,  122  Wis.  474,  100  N.  W.  887;  Curtis  L.  &  L.  Co. 
V.  Interior  1,.  &  h.  Co.,  137  Wis.  341,  118  N.  W.  853,  129  Am.  St  Rep. 
1068. 

[5]  In  the  Kreutzer  Case,  numerous  Wisconsin  decisions  were  re- 
ferred to  in  the  opinion,  and  we  find  this  summary : 

"Eadi  of  the  letters  so  considered  was  marked  by  some  slight  differentia- 
tion from  that  in  the  present  case;  but  these  rarylng  views  of  court  at 
least  serve  to  establish  that  sach  a  letter  is  not  necessarily  dear  or  certain  in 
Us  significance,  bnt  may  contain  a  measure  of  ambiguity.  In  both  Matteson  t. 
Scofield  and  Baiter  v.  Holt  it  is  held  that  such  ambiguity  might  be  resolved 
by  extrinsic  facts  surrounding  the  transaction  and  by  the  conduct  of  the 
parties.  In  the  present  case  there  was  evidence  of  conversation  between  the 
parties  which  might  have  served  as  an  invitation  to  Mr.  Kreutzer  to  sug- 
gest a  method  of  closing  the  transaction  by  mail — the  defendant  Lynch  hav- 
ing suggested  to  him  that  that  might  be  done.  Again,  correspondence  be- 
tween and  conduct  of  the  parties  after  the  sending  of  tlie  letter  of  June  17th 
was  offered  as  8lgnlfic#it  upon  the  meaning  of  tills  letter  and  the  understand- 
ing of  It  by  Mr.  Lynch.  Upon  this  evidence  the  trial  court  has  found  that 
the  request  for  transmission  of  the  deed  and  abstract  to  a  bank  at  Wausau 
was  intended  by  Mr.  Kreutzer  and  was  understood  by  the  defendants  simply 
as  a  suggestion  and  request,  and  not  as  a  condition  of  acceptance.  There 
being  extrinsic  evidence  admissible  upon  this  subject,  with  no  dear  and 
overwhelming  preponderance  to  the  contrary,  the  finding  of  the  court  must 
conclude  lu  on  this  question." 

Defendant  charges  that  the  letter  of  acceptance  contained  an  im- 
portant variation,  in  that  it  required  the  defendant  to  appoint  an  at- 
torney or  agent  of  the  plaintiff's  own  choosing  to  receive  the  money 
and  to  dose  the  transaction.  The  agent  named  was  J.  W.  Hobbins, 
cashier  of  the  Capital  City  Bank  of  Madison,  Wis.  The  original  notes 
were  payable  at  the  bank,  and  plaintiff  paid  his  interest  there  and  part 
of  the  principal  as  it  fell  due. 

Under  the  rule  laid  down  in  the  Kreutzer  Case,  extrinsic  evidence 
is  acknissible  to  clear  up  the  question  whether  or  not  the  letter  in 
question  contained  a  condition  or  merely  a  suggestion.  The  facts 
surrounding  the  transaction  and  the  conduct  of  the  parties  make  it 
clear  that  Netherwood's  letter  cohtains  simply  a  suggestion,  and  not  a 
condition.  All  of  the  notes  were  "on  or  before,"  and  could  have  been 
paid  by  Netherwood  at  any  time,  had  he  desired  to  go  to  the  Capital 
City  Bank  and  deposit  the  money.  The  record  shows  that  J.  W. 
Hobbins  was  the  president  and  cashier  of  this  particular  bank;  that 
the  notes  were  in  the  possession  of  the  bank,  and  all  pa)rments  of  in- 
terest, and  the  two  payments  of  principal  on  these  notes  had  been 
made  to  Hobbins  at  the  bank;  that  he  was  the  active  managing  offi- 
cer of  the  Capital  City  Bank;  and  when  payments  were  made  of  prin- 
cipal or  interest  he  personally  indorsed  them  on  the  notes  in  the  pres- 
ence of  Netherwood.  The  indorsements  show  that  those  payments 
ran  over  a  period  of  years;  the  first  being  August  5,  1911,  and  the 
last  March  7,  1914.  Hobbins  was  not  connected  in  any  way  with  the 
Democrat  Printing  Company,  or  in  any  way  with  the  stockholders 
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of  the  company.  The  Democrat  Company  carried  their  account  at 
the  Capital  City  Bank,  and  the  defendant  Raymer  had  a  checking  ac- 
count at  the  same  bank;  it  being  his  working  bank  account,  so  far 
as  he  had  one  in  Wisconsin.  He  also  had  one  in  California.  The 
notes  in  question,  when  they  were  foreclosed  on  by  Brandenberg, 
were  sold  at  the  Capital  City  Bank,  and  the  transaction  the  defend- 
ant had  with  Brandenberg  was  also  consummated  through  the  Capi- 
tal City  Bank.  The  cash  which  the  plaintiff  had  raised  to  consummate 
the  purchase  from  the  defendant  was  in  the  Capital  City  Bank,  and 
he  was  ready,  able,  and  willing  to  carry  out  his  part  of  the  contract. 

It  is  plain  that  the  plaintiff  in  his  letter  of  acceptance  named  J.  W. 
Hobbins  simply  as  a  suggestion,  for  the  purpose  of  aiding  in  the  im- 
mediate winding  up  of  the  transaction.  It  appears  from  the  record 
that  all  parties  in  interest  had  the  utmost  confidence  in  Hobbins; 
that  he  personally  had  taken  charge  of  all  the  dealings  with  regard  to 
these  notes  from  the  time  of  their  execution,  and  he  naturally  was 
the  one  man  at  the  bank  who  would  have  closed  the  transaction, 
had  the  name  of  the  bank  been  inserted  in  the  power  of  attorney, 
instead  of  his  name.  Raymer  had  been  dissa#^ed  for  some  time 
with  the  conduct  of  affairs  in  the  publishing  company,  and  was  ex- 
tremely anxious  to  get  his  money,  or  the  major  part  of  it.  He  had 
manifested  anxiety  for  some  time,  and  had  committed  himself  on 
this  point  in  writing.  His  letter  containing  the  offer  of  sale  shows 
that  his  anxiety  was  acute,  and  this  anxiety  the  plaintiff  was  trying 
to  relieve,  when  he  wrote  back,  on  the  same  day  tiiat  he  received  the 
offer,  accepting  it  and  suggesting  Mr.  Hobbins,  "so  that  you  get  your 
money  without  any  delay." 

The  importunity  on  the  part  of  the  aged  defendant  to  close  out 
this  transaction  and  to  get  as  much  of  his  money  as  possible  at  the 
earliest  date  was  further  evidenced  by  the  manner  in  which  he  ac- 
cepted Bandenberg's  offer  immediately  on  its  presentation  March 
2()t:h.    This  was  before  he  had  heard  from  Netherwood.    He  states: 

"After  a  few  minutes  of  conTersation,  Mr.  Brandenberg  s&ld  be  had  come 
out  to  see  if  I  would  sell  bim  {^etbenvood's  notes.  I  quickly  answered  tbat 
I  would." 

The  reasons  for  the  defendant's  anxiety  are  clearly  shown  in  his 
communication.  Raymer,  when  he  received  the  plaintiff's  letter  of 
March  21st,  would  have  understood  that  his  proposition  was  accept- 
ed, and  that  only  the  details  of  consummating  the  agreement  remain- 
ed to  be  disposed  of.  The  suggestion  of  Hobbins  seems  to  me  to 
be  an  attempt  on  the  part  of  the  plaintiff  to  save  time,  so  that  he 
could  comply  with  the  very  evident  desire  of  the  defendant  to  get 
his  $52,200  at  once. 

It  should  be  particularly  noticed  that  the  failure  of  the  defendant 
to  carry  out  his  contract  with  Netherwood  was  not  due  to  any  claim 
on  his  part  that  he  had  any  objection  to  executing  the  power  of  at- 
torney to  Mr.  Hobbins.  Without  waiting  for  an  answer  to  his  offer, 
without  leaving  enough  time  in  which  an  answef  could  possibly  be 
received,  and  before  his  offer  was  received,  he  sold  these  notes  to 
Brandenberg  on  exactly  the  same  terms  as  contemplated  in  his  offer 
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to  Netherwood.  The  Brandenberg  transaction  would  have  been  car- 
ried out  under  Netherwood's  letter  of  acceptance,  with  the  exception 
that  the  indorsement,  "Without  recourse,  George  W.  Raymer,"  was 
put  on  the  Netherwood  notes  at  the  Capital  City  Bank  under  a  gen- 
eral power  of  attorney  held  by  Jones  &  Schubring,  instead  of  the 
specific  power  of  attorney  to  J.  W.  Hobbins  inclosed  in  Netherwood's 
acceptance. 

Under  all  the  circumstances,  I  am  of  the  opinion  that  the  naming 
of  Hobbins  as  the  attorney  in  fact  was  in  expedition  of  the  sale 
rather  than  a  condition  of  acceptance  or  counter  offer. 

I  am  not  impressed  with  the  argument  that  the  three  propositions 
were  for  Netherwood's  sole  benefit,  and  that  no  one  else  could  be 
mterested  with  him  in  the  transaction,  because  Raymer's  letter  re- 
fers to  a  statement  of  the  plaintiff  that  he  would  have  no  trouble 
"negotiating  a  new  loan  or  sale  of  the  stock  for  more  than  the  unpaid 
notes." 

[i]  It  is  also  charged  that  there  is  a  variance  in  that  the  accept- 
ance did  not  comprehend  $52,200  principal  and  also  the  interest  to 
date  of  saje.  I  fail  to  see  that  interest  was  a  part  of  the  defendant's 
offer.   In  addition  to  the  above  extract  Raymer  also  stated: 

"I  will  agree  to  surrender  all  your  notes  for  a  surrender  of  the  sto<^,  and 
I  would  gladly  sell  it  again  at  once  for  tbe  sum  of  $52,200  cash." 

The  interest  was  paid  up  to  a  very  recent  date,  and  the  amount  then 
outstanding  was  so  small  in  proportion  to  the  total  amount  involved 
that  I  do  not  believe  the  question  of  interest  was  considered  by  the 
defendant.  It  evidently  was  not  mentioned  by  him  as  a  part  of  his 
offer. 

The  other  objections  raised  by  the  defendant  do  not  have  any  par- 
ticular significance  in  this  situation. 

An  order  will  be  entered,  finding  the  issues  in  favor  of  the  plain- 
tiff, and  assessing  his  damages  at  the  sum  of  $5,800  and  interest  there- 
on from  March  28,  1914. 

Judgment  will  be  entered  on  the  finding;  exceptions  being  pre- 
served by  the  defendant. 
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UNITED  STATES  v.  COLGATE  &  00. 
(District  Court,  E.  D.  Viri^nia.     October  29,  1918.) 

L  MoNOPOUBS  9s>17(2) — Combination  in  Bestraint  or  Tbad£— Anti-Tbust 
Act. 

.  A  manufacturer  of  products  shipped  In  Interstate  trade  Is  not  subject  to 
crimiral  prosecution,  under  Sherman  Anti-Trust  Act  July  2,  1890  (Comp. 
St.  1916,  {  8820  et  seq.),  for  entering  Into  a  combination  In  restraint  of 
such  trade,  because  be  agrees  with  his  customers  upon  pric^  claimed 
by  them  to  be  fair  and  reasonable,  at  which  the  products  may  be  resold, 
and  declines  to  sell  to  those  who  will  not  so  agree. 

2.  Monopolies  e=>Sl — ^Anti-Tkost  Act— Indictment  fob  Iixboal  Ooicbina- 

IION. 

An  Indictment  against  a  manufacturer  alone,  charging  a  combinaaon 
in  restraint  of  trade  in  violation  of  Sherman  Anti-Trust  Act  July  2,  1^0 
(Comp.  St.  1916,  S  8S20  et  seq.),  which  averred  only  that  defendant  re- 
quired Its  customers,  to  whom  it  sold  its  products,  individually  and  not 
collectively,  to  sell  at  established  prices,  not  alleged  to  be  unreasonable, 
and  refused  to  sell  to  customers  who  would  not  so  agree,  which  did  not 
charge  that  defendant  had  or  attempted  to  acquire  a  monopoly,  that  it 
retained  any  control  over  the  purchasers,  or  the  goods  after  their  sale, 
or  any  interest  therein,  or  the  right  to  control  the  disposition  ol  the  same, 
or  that  there  was  any  combination  or- agreement  between  the  customers 
themselves,  held  not  to  charge  an  offense. 

8.   MONOFOUEB  e=>31 INDIOTMXNT — COMBINATION  IN  BESTBAINT  OF  TBADK. 

An  indictment  for  combination  in  restraint  of  trade,  which  charged 
generally  that  defendant,  a  manufacturer,  entered  into  agreements  with 
customers  to  whom  it  sold  its  products  to  maintain  prices,  but  which  did 
not  Join  such  aistomers,  nor  aver  that  their  names  were  unknown,  nor 
set  out  any  particular  transaction,  held  too  general  and  insutUcient  for 
want  of  certainty. 

Criminal  prosecution  by  the  United  States  against  Colgate  &  Co.,  a 
corporation.    On  demurrer  to  indictment.    Demurrer  sustained. 

G.  Carroll  Todd,  Asst.  Atty.  Gen.,  and  Henry  S.  Mitchell,  Sp.  Asst. 
Atty.  Gen.,  Richard  H.  Mann,  U.  S.  Atty.,  of  Petersburg,  Va.,  and 
Hiram  M.  Smith,  Asst.  U.  S.  Atty.,  of  Richmond,  Va. 

Charles  ,E.  Hughes,  of  New  York  City,  Harry  K.  Wolcott  and 
Menalcus  lyankford,  both  of  Norfolk,  Va.,  and  Charles  Wesley  Dunn 
and  Mason  Trowbridge,  both  of  New  York  City,  for  defendant. 

WADDILL,  District  Judge.  The  indictment  in  this  case  charges 
in  a  single  count  that  the  defendant  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  New  Jersey,  and  having  its 
general  offices,  factories,  and  salesrooms  at  Jersey  City,  in  said  state, 
and  there  engaged  in  producing  laundry  soaps,  toilet  soaps,  and  other 
toilet  articles,  and  selling  and  shipping  such  products  to  wholesale  and 
retail  dealers  in  the  Eastern  district  of  Virginia,  and  throughout  the 
United  States;  that  during  the  period  of  three  years  immediately 
preceding  the  return  of  this  indictment,  to  wit,  on  the  18th  day  of 
December,  1917,  it  did  knowingly  and  unlawfully  create  and  engage 
in  a  combination  with  the  aforesaid  wholesale  and  retail  dealers  within 
said  Eastern  district  of  Virginia,  and  throughout  the  United  States,  to 
procure  adherence  on  the  part  of  said  wholesale  and  retail  dealers  in 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Disesta  &  lodexe* 
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the  products  of  the  defendant,  in  selling  such  products  sold  to  them 
as  aforesaid,  to  resale  prices  fixed  by  Ae  defendant,  and  to  prevent 
such  dealers  from  reselling  at  lower  prices  such  products  sold  to  them 
as  aforesaid,  thus  to  suppress  competition  amongst  such  wholesale 
dealers,  and  among  such  retail  dealers,  and  that  prices  were  thereby 
mjuntained  and  enhanced  to  the  consuming  public,  in  violation  of  the 
act  of  Congress  entitled  "An  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,"  approved  July  2,  1890,  commonly 
known  as  the  Sherman  Anti-Trust  Act  (26  Stat.  209,  c.  647  [Comp. 
St.  1916,  §  8820  et  seq.]). 

The  demurrer  presents  for  the  consideration  of  the  court  tWo  ques- 
tions: (1)  Whether  the  indictment  charges  a  criminal  offense  under 
the  act  referred  to;  and  (2)  if  so,  are  the  averments  of  the  indictment 
made  with  the  accuracy,  definiteness,  and  sufficiency  that  the  law  re- 
quires in  setting  forth  a  criminal  charge,  in  order  that  the  defendant 
may  be  advised  of  just  what  offense  he  is  charged  with. 

[1]  Considering  the  first  proposition,  the  government  insists  that, 
while  the  indictment  does  not  descend  into  all  the  particulars  of  the 
allied  crime,  it  does  specify  the  means  by  which  the  combination 
was  formed  and  carried  out,  sufficiently  to  show  the  offense  charged, 
namely:  (1)  Distributing  telegrams,  lists,  etc.,  of  uniform  resale 
prices ;  (2)  urging  the  dealers  to  adhere  to  those  prices ;  (3)  informing 
them  that  defendant  would  refuse  to  sell  to  those  who  did  not  so  ad- 
here; (4)  requesting  them  to  inform  it  of  sales  at  other  prices;  (5) 
discovering  and  investigating  sales  of  that  character;  (6)  placing  the 
names  of  dealers  who  made  such  sales  on  "suspended  lists" ;  (7)  re-- 
questing  those  dealers  to  give  assurances  and  promises  to  adhere  in 
future  to  the  indicated  prices ;  (8)  refusing  to  sell  to  those  dealers  until 
they  gave  such  assurances  and  promises ;  (9)  selling  to  such  dealers 
upon  their  giving  such  assurances  and  promises;  (10)  requesting  such 
assurances  and  promises  from  new  dealers  when  opening  accounts; 
and  (11)  freely  selling  to  those  dealers  who  observed  the  indicated 
prices. 

Defendant's  counsel  urge  that  many  of  the  acts  alleged  are  imma- 
terial, and  that  when  the  charge  is  analyzed,  so  far  as  the  manufac- 
turer's conduct  is  concerned,  it  amounts  only  to  this : 

That  "a  mannfactnrer  who  simply  declines  to  sell  to  dealers  who  fail  to 
charge  fair  and  reasonable  resale  prices,  Indicated  by  the  manufacturer,  which 
are  of  vital  importance  to  the  Industry  and  trade,  is  subject  to  criminal  pros- 
ecution as  a  violator  of  the  Sherman  Act,  in  case  it  appears  that  dealers 
generally  resell  at  such  fair  and  reasonable  prices." 

The  government  contends  that  the  offense  charged  does  not  con- 
sist in  refusing  to  sell  to  price  cutters,  but  in  forming  an  unlawful  com- 
bination to  procure  adherence  to  universal  resale  prices,  and  that  the 
essential  difference  in  law  between  the  proposition  that  it  is  unlawful 
for  a  manufacturer  to  combine  with  dealers  in  its  product,  for  the 
purpose  of  maintaining  resale  prices  fixed  by  him,  and  that  of  the  re- 
fusal of  a  manufacturer  to  sell  to  dealers  who  fail  to  observe  resale 
prices  indicated  by  him,  is  at  once  apparent. 

Considering  the  case  from  the  government's  standpoint,  namely,  that 
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of  a  combination  on  the  part  of  the  defendant  with  its  retail  customers 
to  procure  adherence  to  its  uniform  resale  prices,  the  omissions  from 
the  indictment,  as  applicable  to  the  charge  of  combination  and  con- 
spiracy in  restraint  of  trade,  at  once  become  apparent.  No  suggestion 
is  made  that  the  conduct  complained  of  was  a  monopoly,  or  was  an 
attempt  to  monopolize  the  trade  in  toilet  and  laundry  soaps,  and  ot]ier 
articles  referred  to;  that  the  defendant  was  in  a  position  to  effect 
such  purpose;  that  its  business  bore  any  appreciable  proportion  to 
the  general  extent  of  the  business  in  question;  or  that  the  defendant 
was  under  any  special  duty  or  obligation  to  the  public,  not  applicable 
to  all  citizens  alike  in  other  private  businesses,  to  manufacture  its 
products.  There  is  no  charge  that  the  defendant  acted  in  what  it  did 
in  concert  with  other  manufacturers  of  soaps,  or  with  other  than  its 
own  customers  separately,  or  that  the  prices  sought  to  be  maintained 
were  other  than  fair ;  nor  was  any  request  made,  or  assurance  given, 
that  customers  who  gave  the  assurance  would  in  turn  require  like  as- 
surance from  persons  to  whom  they  sold,  or  that  buyers  giving  the 
assurance  would  also  stipulate  to  buy  only  from  the  defendant,  or  sell 
only  to  customers  selected  by  it ;  and  no  charge  is  made  that  any  con- 
tract was  entered  into  by  and  on  the  part  of  the  defendant,  and  any 
of  its  retail  customers,  in  restraint  of  interstate  trade  and  commerce 
— ^the  averment  being,  in  effect,  that  it  knowingly  and  unlawfully  cre- 
ated and  engaged  in  a  combination  with  certain  of  its  wholesale  and 
retail  customers,  to  procure  adherence  on  their  part,  in  the  sale  of 
its  products  sold  to  them,  to  resale  prices  fixed  by  the  defendant,  and 
that,  in  connection  therewith,  such  wholesale  and  retail  customers 
gave  assurances  and  promises,  which  resulted  in  the  enhancement  and 
maintenance  of  such  prices,  and  in  the  suppression  of  competition  by 
wholesale  dealers  and  retail  dealers,  and  by  the  latter  to  the  consuming 
public. 

It  will  be  observed  that  the  indictment  is  solely  against  the  defend- 
ant manufacturer,  and  not  against  either  a  wholesaler  or  retailer  with 
whom  it  is  alleged  the  combination  was  made.  No  citation  of  author- 
ity is  furnished  the  court  of  any  criminal  case  involving  the  state  of 
facts  charged  here,  nor  in  support  of  the  indictment  against  only  one 
person  to  the  unlawful  combination.  The  government  cites  numer- 
ous cases  to  sustain  their  view  of  the  case,  among  them  the  following : 
Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211,  20  Sup. 
Ct.  96,  44  h.  Ed.  136;  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339,  28 
Sup.  Ct.  722,  52  L.  Ed.  1086;  Dr.  Miles  Medicine  Co.  v.  Park  & 
Sons,  220  U.  S.  373,  31  Sup.  Ct.  376,  55  L,.  Ed.  502;  United  States 
V.  American  Tobacco  Co.,  221  U.  S.  106,  181, -31  Sup.  Ct.  632,  55 
L.  Ed.  663;  Bauer  v.  O'Donnell,  229  U.  S.  1,  33  Sup.  Ct  616,  57  L. 
Ed.  1041,  50  L.  R.  A.  (N.  S.)  1185,  Ann.  Cas.  1915A,  150;  Eastern 
States  Lumber  Ass'n  v.  United  States,  234  U.  S.  600,  34  Sup.  Ct.  951, 
58  h.  Ed.  1490,  L.  R.  A.  1915A,  788;  Straus  v.  Victor  Talking  Ma- 
chine Co.,  243  U.  S.  490.  37  Sup.  Ct.  412,  61  L.  Ed.  866,  U  R.  A. 
1917E.  1196,  Ann.  Cas.  1918A,  955;  Thomsen  v.  Cayser,  243  U.  -S. 
66,  37  Sup.  Ct.  353,  61  L.  Ed.  597,  Ann.  Cas.  191 7D,  322;  Boston  Store 
of  Chicago  v.  American  Graphophone  Co.,  246  U.  S.  8,  38  Sup.  Cl 
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257,  62  I^  Ed.  551,  Ann.  Cas.  1918C,  447;  United  States  v.  Addys- 
ton  Pipe  Co.,  85  Fed.  271,  29  C  C.  A.  141,  46  h.  R.  A.  122;  Thom- 
scn  V.  Union  Castle  Mail  S.  S.  Co.,  166  Fed.  251,  253,  92  C.  C.  A.  315 ; 
United  States  v.  Kellogg  Com  Hake  Co.  (D.  C.)  222  Fed.  725,  Ann. 
Cas.  1916A,  78;  United  States  v.  U.  S.  Steel  Corporation  (D.  C.) 
223  Fed.  55;  Frey  &  Sons  v.  Welch  Grape  Juice  Co.,  240  Fed.  114, 
117.  153  C.  C.  A.  150. 

These  are  all  civil  cases,  in  one  form  or  another,  involving  the  effect 
of  acts  alleged  to  be  violative  of  the  laws  of  commerce  and  trade,  and 
mainly  growing  out  of  breaches  of  contracts  alleged  to  have  been  un- 
lawfully entered  into,  either  under  patent  or  copyright  laws  arising  in 
connection  with  unfair  competition,  or  because  df  alleged  violation  of 
contracts  entered  into  between  litigants  in  respect  to  their  rights,  or 
what  they  conceived  to  be  their  rights,  in  matters  of  trade  relations, 
the  subject  of  interstate  commerce.  No  review  of  these  several  cases 
will  be  attempted ;  they  are  referred  to  generally  in  the  case,  relied  on 
by  the  government,  of  Boston  Store  of  Chicago  v.  American  Grapho- 
phone  Co.  et  al.,  246  U.  S.  8,  38  Sup.  Ct.  257,  62  L.  Ed.  551,  Ann. 
Cas.  1918C,  447,  and  to  that  decision  and  the  review  of  the  cases  by 
the  Supreme  Court  reference  is  specially  made,  as  it  is  believed,  while 
bearing  on  the  general  subject  under  consideration,  they  do  not, 
because  of  their  own  peculiar  facts,  materially  affect  this  case. 

In  the  view  taken  by  the  court,  the  indictment  here  fairly  presents 
the  question  of  whether  a  manufacturer  of  products  shipped  in  inter- 
state trade  is  subject  to  criminal  prosecution  under  the  Sherman  Act, 
for  entering  into  a  combination  in  restraint  of  such  trade  and  com- 
merce, because  he  agrees  with  his  wholesale  and  retail  customers,  up- 
on prices  claimed  by  them  to  be  fair  and  reasonable,  at  which  the  same 
may  be  resold,  and  declines  to  sell  his  products  to  those  who  will 
not  thus  stipulate  as  to  prices.  This,  at  the  threshold,  presents  for 
the  determination  of  the  court  how  far  one  may  control  and  dispose  of 
his  own  property ;  that  is  to  say,  whether  there  is  any  limitation  there- 
on, if  he  proceeds  in  respect  thereto  in  a  lawful  and  bona  fide  manner. 
That  he  may  not  do  so  fraudulently,  collusively,  and  in  unlawful  com- 
bination with  others,  may  be  conceded.  Eastern  States  Lumber  As- 
sociation v.  United  States,  234  U.  S.  600,  614,  34  Sup.  Ct  951,  58  h. 
Ed.  1490,  L,.  R.  A.  191 5A,  788.  But  it  by  no  means  follows  that,  be- 
ing a  manufacturer  of  a  given  article,  he  may  not,  without  incurring 
any  criminal  liability,  refuse  absolutely  to  sell  the  same  at  any  price, 
or  to  sell  at  a  named  sum  to  a  customer,  with  the  understandmg  that 
such  customer  will  resell  only  at  an  agreed  price  between  them,  and, 
should  the  customer  not  observe  the  understanding  as  to  retail  prices, 
exercise  his  undoubted  right  to  decUne  further  to  deal  with  such  per- 
son. 

Authorities  to  sustain  this  view  mig^t  be  cited  almost  without  num- 
ber, and  onljr  some  of  the  federal  decisions  bearing  strictly  thereon 
will  be  mentioned.  In  an  early  decision  construing  the  Sherman  Act, 
rendered  long  before  the  Clayton  Act  (Act  Oct.  15,  1914,  c.  323,  38 
Stat  730)  was  passed,  and  which  latter  act  is  not  involved  here  (Trans- 
atlantic Missouri  R.  R.  Case,  166  U.  S.  326,  17  Sup.  Ct.  551,  41  U 
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Ed.  1007),  Mr,  Justice  Peckham,  in  distinguishing  between  "a  public 
carrier  or  calling  and  a  business  like  the  one  here  involved,  said : 

"The  trader  or  mantifacturer,  on  the  other  hand,  carries  on  an  entirely 
private  business,  and  can  sell  to  whom  he  pleases;  he  may  charjre  different: 
prices  for  the  same  article  to  different  Individuals;  he  may  charge  as  mucti. 
as  he  can  get  for  the  article  In  which  he  deals,  whether  the  price  be  reasMi- 
able  or  unreasonable;  he  may  make  such  discrimination  In  his  business  as 
he  chooses;  and  he  may  cease  to  do  any  business  whenever  his  choice  lies 
In  that  direction." 

In  Northern  Securities  Co.  v.  United  States,  193  U-  S.  361,  24  Sup. 
Ct.  466,  48  Iv.  Ed.  679,  Mr.  Justice  Brewer,  speaking  for  the  court, 
said: 

"Further,  the  general  language  of  the  act  Is  also  limited  by  the  power  whldi 
each  individual  has  to  manage  his  own  prc^>erty  and  determine  the  place  and 
manner  of  its  investment.  Freedom  of  action  in  these  respects  Is  among  the 
inalienable  rights  of  every  dtlzen."  ' 

In  Standard  Oil  Co.  v.  United  States,  221  U.  S.  56,  31  Sup.  Ct 
514,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  Ann.  Cas.  1912D,  734, 
Chief  Justice  White,  speaking  for  the  court  said : 

"From  the  review  Just  made  It  clearly  results  that  outside  of  the  restric- 
tions resulting  from  the  want  of  power  In  an  Individual  to  voluntarily  and 
unreasonably  restrain  his  right  to  carry  on  his  trade  or  business,  and  out- 
side of  the  want  of  right  to  restrain  the  free  course  of  trade  by  contracts  or 
acts  which  Implied  a  wrongful  purpose,  freedom  to  contract,  and  to  abstain 
from  contracting,  imd  to  eierdse  every  reasonable  right  Incident  thereto,  be- 
came the  rule  in  the  E>ngllsh  law." 

I 

In  United  States  v.  American  Tobacco  Co.,  221  U.  S.  180,  31  Sup. 
Ct.  648,  55  L.  Ed.  663,  the  Chief  Justice,  speaking  for  the  court,  said : 

"Indeed,  the  necessity  for  not  departing  In  this  case  from  the  standard  of 
the  rule  of  reason  which  is  universal  In  Its  application  Is  so  plainly  required, 
in  order  to  give  effect  to  the  remedial  purposes  which  the  act  under  consid- 
eration contemplates  and  to  prevent  that  act  from  destroying  all  liberty  of 
contract  and  all  substantial  right  to  trade,  and  thus  causing  the  act  to  be  at 
war  with  Itself  by  annihilating  the  fundamental  right  of  freedom  to  trade 
which,  on  the  very  face  of  the  act.  It  was  enacted  to  preserve,  is  illustrated 
by  the  record  before  us." 

In  Dueber  Watch  Case  Co.  v.  Howard  Watch,  etc.,  Co.,  66  Fed. 
646,  14  C.  C.  A.  22  (C.  C.  A.  2d  Circuit),  the  court  said : 

"An  individual  manufacturer  or  trader  may  surely  buy  from  or  sell  to 
whom  he  pleases,  aiid  may  equally  refuse  to  buy  from  or  to  sell  to  any  on© 
with  whom  he  thinks  it  will  promote  his  business  interests  to  refuse  to  trade." 

In  Union  Pacific  Coal  Co.  v.  United  States,  173  Fed.  739,  97  C. 
C,  A.  580  (C.  C.  A.  8th  Circuit),  the  court  said : 

"There  was  no  law  which  required  the  coal  company  to  sell  its  coal  to 
Sharp  on  the  terms  which  he  prescribed,  or  to  sell  it  to  him  at  all.  It  had 
the  undoubted  right  to  refuse  to  sell  Its  coal  at  any  price.  It  had  the  right  to 
fix  the  prices  and  the  terms  on  which  it  would  sell  it,  to  select  Its  cu-stomers, 
to  sell  to  some  and  to  refuse  to  sell  to  others,  to  sell  to  some  at  one  price  and 
on  one  set  of  terras,  and  to  sell  to  others  at  another  price  and  on  a  dlBferent 
set  of  terms.  There  Is  nothing  In  the  act  of  July  2,  1890,  which  deprived  the 
coal  company  of  any  of  these  common  rights  of  the  owners  and  venders  of 
merchandise,  ond.  If  it  did  not  combine  with  some  other  person  or  persons 
so  to  do.  Its  refusal  to  sell  its  coal  to  Sharp,  unless  be  would  withdraw  his 
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advertlseinent  of  a  redaction  In  his  retail  price  of  It,  was  not  the  violation  of 
the  Sherman  Anti-Trust  Act  charged  In  the  indictment." 

The  case  of  Great  Atlantic  &  Pacific  Tea  Co.  v.  Cream  of  Wheat 
Co.  (D.  C.)  224  Fed.  566,  on  appeal  227  Fed.  46,  141  C.  C.  A.  594  (C. 
C.  A.  2d  Circuit),  will  be  found  to  contain  a  comprehensive  and  able 
discussion  of  the  right  of  manufacturers  to  sell  their  wares  or  not,  to 
fix  retail  prices,  or  to  decline  dealing  with  any  particular  retailer.  To 
these  cases,  and  the  authorities  therein  cited,  and  especially  to  the  able 
discussion  by  Judge  Hough  on  pages  572-575  of  the  first  report  (224 
Fed.  566,  supra),  attention  is  especially  drawn. 

[2]  The  pregnant  fact  should  never  be  lost  sight  of  that  no  aver- 
ment is  made  of  any  contract  or  agreement  having  been  entered  into 
whereby  the  defendant,  the  manufacturer,  and  his  customers,  bound 
themselves  to  enhance  and  maintain  prices,  further  than  is  involved 
in  the  circumstance  that  the  manufacturer,  the  defendant  here,  re- 
fused to  sell  to  persons  who  would  not  resell  at  indicated  prices,  and 
that  certain  retailers  made  purchases  on  this  condition,  whereas,  in- 
ferentially,  others  declined  so  to  do.     No  suggestion  is  made  that  the 
defendant,  th^  manufacturer,  attempted  to  reserve  or  retain  any  in- 
terest in  the  goods  sold,  or  to  restrain  the  vendee  in  his  right  to  bar- 
ter and  sell  the  same  without  restriction.    The  retailer, -after  buying, 
could,  if  he  chose,  give  away  his  purchase,  or  sell  it  at  Any  price  he 
saw  fit,  or  not  sell  it  at  all ;  his  course  in  these  respects  being  affected 
only  by  the  fact  that  he  might  by  his  action  incur  the  displeasure  of 
the  manufacturer,  who  could  refuse  to  make  further  sales  to  him,  as 
he  had  the  undoubted  right  to  do.    There  is  no  charge  that  the  retail- 
ers themselves  entered  into  any  combination  or  agreement  with  each 
other,  or  that  the  defendant  acted  other  than  with  his  customers  in- , 
dividually.    It  cannot  be  said  that  the  defendant  has  no  interest  in 
the  prices  at  which  its  goods  shall  be  sold.    On  the  contrary,  it  had  a 
vital  interest,  in  so  far  as  cutting  the  same  would  tend  to  demoral- 
ize the  trade,  and  might  have  been  more  injuriously  affected  by  the 
result  of  this  disorganization  than  the  public  would  be  benefited  by, 
a  temporary  reduction  in  the  prices  of  its  products.    The  sale  of  the 
defendant's  particular  soaps  cannot  be  said  to  be  a  necessity,  or  that 
fhe  same  bears  a  large  proportion  to  the  entire  manufacture  of  soaps 
of  the  kind  and  grade  involved.    The  successful  prosecution  of  the 
defendant's  business,  and  the  continued  use  of  its  soap  by  the  public, 
depend  upon  its  ability  to  find  and  maintain  a  market  for  its  output. 
Price  cutting  would  almost  inevitably  result  in  reducing  the  defend- 
ant's business  in  a  given  community  to  only  those  engaged  in  that 
practice,  and  deprive  it  of  the  patronage  of  the  great  body  of  whole- 
salers and  retailers  engaged  in  what  tfiey  believed  to  be  a  fair  and 
Intimate  conduct  of  their  business.     It  by  no  means  follows  that, 
in  the  end,  the  public  would  be  benefited,  as  the  price  cutter  could  eas- 
ily raise  prices  after  the  demoralization  caused  by  his  conduct  had  been 
brought  about,  and  profit  individually  by  so  doing.    What  the  public 
is  interested  in  is  that  only  reasonable  and  fair  prices  shall  be  charg- 
ed for  what  it  buys,  and  it  is  not  claimed  that  the  defendant's  man- 
ner of  conducting  its  business  has  otherwise  resulted. 
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The  indictment  should  set  forth  such  a  state  of  facts  as  to  make 
it  clear  that  a  manufacturer,  engaged  in  what  was  believed  to  be  tlie 
lawful  conduct  of  its  btisiness,  has  violated  some  known  law,  before  it 
is  haled  into  court  to  answer  the  charge  of  tlie  commission  of 
a  crime.  In  the  instant  case,  the  court's  conclusion  is  that  the  aver- 
ments of  the  indictment,  when  carefully  considered,  and  read  in  the 
light  of  the  defendant's  inalienable  right  to  deal  lawfully  with  his 
own  property,  the  handling,  trading  in,  and  disposing  of  which  is  made 
the  subject  of  this  indictment,  fail  to  charge  any  offense,  either  in  re- 
straint of  trade  and  commerce,  under  the  Sherman  Act,  or  any  other 
law  of  the  United  States. 

[3]  Second.  This  brings  us  to  the  consideration  of  the  form  of  the 
indictment.  Ordinarily,  this  would  be  deemed  immaterial,  the  indict- 
ment failing  to  charge  a  criminal  offense,  as  held  by  the  court;  but 
it  will  be  perhaps  better,  if  the  case  is  to  be  reviewed  by  the  appel- 
late court,  to  have  the  sufficiency  of  the  indictment  also  determined. 

The  indictment,  it  will  be  observed,  is  only  against  a  manufacturer 
alleged  to  be  in  combination  with  wholesale  and  retail  dealers,   and 
not  against  the  wholesale  and  retail  dealers  referred  to.     It  is   not 
averred  that  the  names  of  .the  latter  were  unknown  to  the  grand  jury, 
and  no  reason  is  given  why  they  were  not  made  parties  defendant. 
Assuming,  but  without  deciding,  that  it  is  permissible  to  indict  only 
one  party  in  an  unlawful  combination,  it  does  not  seem  to  the  court 
that  the  alleged  offense  with  which  the  defendant  is  charged  is  stated 
and  set  forth  with  that  degree  of  accuracy  and  certainty  required  in 
criminal  pleading.    The  facts  in  no  particular  combination,  against  any 
one  set  of  wholesalers  or  retailers  alleged  to  have  been  in  combina- 
tion with  the  defendant,  are  given,  but  merely  that  assurances  and 
promises  were  made  by  the  wholesale  and  retail  dealers  doing  business 
with  the  defendant  throughout  the  United  States,  and  the  Eastern 
district  of  Virginia,  that  its  products  would  not  be  resold  at  retail 
other  than  at  prices  fixed  by  the  defendant.     This  language  is  too 
general,  and  the  defendant  has  the  right  at  least  to  be  informed  of 
some  one  particular  infraction  of  the  law  that  it  is  claimed  it  has  com- 
mitted.    It  would  be  impossible  to  intelligently  prepare  a  defense  or 
answer  to  this  indictment,  as  it  involves  the  defendant's  dealings  with 
its  wholesale  and  retail  customers  throughout  the  territory  named, 
covering  a  period  of  three  years.    This  is  too  indefinite,  and  there 
ought  to  be  no  difficulty,  if  such  conditions  exist,    as  set  forth  in  the 
indictment,  to  name  some  specific  instance  of  the  alleged  combination,. 
a;nd  state  the  same  in  detail. 

The  demurrer  will  be  sustained,  and  the  indictment  quashed. 
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HAWKINS  r.  DANNENBEBG  CO.  et  aL 

In  re  WABLIOK  BKOS.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    November  2,  191&) 

No.  3216. 

1.  Chattei.   Mobtoaobs   «=»196  ^  Withholdino   fbom   Becobd  —  Vauditt 

AOAINST   CbEDITOB. 

An  unrecorded  mortgage  on  a  stock  of  goods  Is  subject  to  be  vacated  as 
a  fraud  on  subsequent  creditors,  If  wltbheld  from  record  by  agreement 
or  imderstandlng  between  its  parties,  so  as  not  to  affect  mortgagor's  credit. 

Z.  Appkai.  and  Bbrob  «=»1177(e) — Kemand  iroB  New  TbiaIt— Misappeehen- 
BioN  OF  Fact. 

,  It  fairly  appearing  from  trial  court's  opinion  that  the  conflicting  evi- 
dence, on  the  question  of  an  unrecorded  mortgage  on  stock  of  goods  being 
in  fraud  of  subsequent  creditors,  was  not  duly  considered,  because  of 
misapprehension  that  mortgagee  had  agreed  to  sell  mortgagor  all  the 
goods  it  needed,  and  so  did  not  contemplate  that  mortgagor  would  seek 
credit  elsewhere,  there  will  be  a  reversal  and  remand  for  new  trial. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia ;  Emory  Speer,  Judge. 

Suit  by  Robert  T.  Hawkins,  trustee  of  the  Warlick  Brothere  Com- 
pany, bankrupt,  against  the  Dannenberg  Company  and  others.  From 
an  adverse  decree,  complainant  appeals.  Reversed,  and  remanded  for 
new  trial. 

See,  also,  234  Fed.  752. 

Max  F,  Goldstein,  of  Atlanta,  Ga.  (Ellis,  Webb  &  Ellis,  of  Americus, 
Ga.,  and  I^ittle,  Powell,  Smith  &  Goldstein,  of  Atlanta,  Ga.,  on  the 
brief),  for  appellant. 

Onrille  A.  Park  and  Edward  P.  Johnston,  both  of  Macon,  Ga. 
(Hardeman,  Jones,  Park  &  Johnston,  of  Macon,  Ga.,  on  the  brief),  for 
appellees. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WAIfKER,  Circuit  Judge.  This  was  a  bill  in  equity  filed  by  the  ap- 
pellant, as  trustee  of  Warlick  Bros.  Company,  a  bankrupt,  praying 
that  a  mortgage  made  in  January,  1914,  by  the  bankrupt,  to  the  de- 
fendant the  Dannenberg  Company,  be  adjudged  fraudulent  and  void 
as  to  creditors  of  the  bwikrupt.  The  mortgage  was  not  recorded  until 
July  18,  1914,  a  few  days  prior  to  the  filing  of  the  involuntary  petition 
under  which  the  bankruptcy  was  adjudged.  The  bill  contained  aver- 
ments to  the  effect  that  the  mortgage  was  fraudulently  withheld  from 
record,  with  the  understanding  that  the  mortgagor  would  buy  mer- 
chandise from  others  who,  in  -ignorance  of  the  existence  of  the  mort- 
gage, might  extend  credit  for  goods  sold. 

The  following  statement  made  in  the  opinion  rendered  by  the  Dis- 
trict Judge  indicates  what  was  relied  on  to  support  the  conclusion  that 
the  mortgage  was  not  withheld  from  record  to  give  the  mortgagor  a 
fictitious  credit: 
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"The  Dannenberg  Company,  who  are  wholesalers,  agreed  that  they  would 
sell  Warlick  all  the  goods  he  needed.  It  follows  that  they  did  not  contemplate 
that  he  would  seek  credit  elsewhere.  Nor  was  the  mortgage  withheld  from 
record  to  Impart  to  Warlick  a  fictitious  credit,  to  the  Injury  of  those  subse- 
quently having  dealings  with  him.  Warlick  had  Just  failed,  and  a  mortgage 
for  a  large  amount  was  already  of  record  against  him.  It  follows  that  no 
creditors  could  have  been  deceived  by  the  failure  to  record  the  subsequent 
mortgage  of  the  Dannenberg  Company." 

The  quoted  statement  manifests  a  material  misaMirehension  of  the 
state  of  facts  disclosed  by  the  evidence  in  the  case.  The  property  cov- 
ered by  the  mortgage  was  the  mortgagor's  stock  of  goods,  "constant  in 
bulk,  but  changing  in  specifics,"  contained  in  the  Planters'  Bank  Build- 
ing in  Americus,  Ga.  The  evidence  disclosed  that  at  the  time  the 
mortgage  was  made  it  was  known  to  a  representative  of  the  mort- 
gagee, who  acted  for  it  in  taking  the  mortgage,  that  the  mortgagor  had 
and  was  doing  business  in  two  stores  in  Americus,  the  one  in  the  Plant- 
ers' Bank  Building  and  another  on  Lamar  street.  The  mortgage  was 
signed  and  delivered  in  the  Lamar  street  store.  It  was  given  to  se- 
cure the  payment  of  the  price  of  about  $500  of  goods  presently  sold — 

"and  all  other  credits  and  advances  which  may  be  extended  to  us  by  the  said 
Dannenberg  Company  during  one  year  after  this  date,  so  that  the  balance 
due  after  making  all  credits  for  payments  wUl  not  exceed  $10,000,  whether 
evidenced  by  note  or  opea  account  charged  In  the  books  of  said  the  Dannenbei^ 
Company  against  us." 

The  testimony  of  the  representative  of  the  mortgagee,  who  in  its 
behalf  extended  the  credit  evidenced  and  secured  by  the  mortgage, 
showed,  not,  as  stated  in  the  above-quoted  part  of  the  opinion  ren- 
dered, that  the  mortgagee  agreed  to  sell  the  mortgagor  all  the  goods 
the  latter  needed,  but  that  the  latter  only  agreed  to  buy  all  the  goods 
it  needed  for  the  store  containing  the  mortgaged  stock.  The  evidence 
did  not  show  the  existence  of  the  supposed  state  of  facts  relied  on 
to  support  the  conclusion  that  the  mortgagee  did  not  contemplate  that 
the  mortgagor  would  seek  credit  elsewhere.  Having  knowledge  that 
the  mortgagor  was  conducting  a  store  or  stores  other  than  tihe  one 
containing  the  mortgaged  stock,  for  which  alone  the  mortgagee  was 
to  sell  goods,  and  that  the  mortgagor  made  no  promise  as  to  where  it 
would  buy  goods  for,  such  other  store  or  stores,  it  might  well  be  in- 
ferred that  the  mortgagee  contemplated  that  the  mortgagor  would 
seek  credit  from  sellers  other  than  the  mortgagee. 

It  is  true  that  prior  to  the  date  of  the  making  of  the  mortgage  the 
mortgagor  had  been  through  bankruptcy,  and  that  at  that  time  a  mort- 
gage given  by  it  to  secure  an  amount  borrowed  to  carry  out  a  compo- 
sition of  the  debts  owing  to  creditors  aflected  by  the  prior  bankruptcy 
was  on  the  public  record,  which  did  not  .then  show  that  that  mortgage 
had  been  satisfied.  But  undisputed  evidence  showed  that  the  debt 
secured  by  the  last-mentioned  mortgage  was  paid  in  full  a  considerable 
time  before  there  was  anything  on  the  record  to  show  that  it  was 
satisfied,  and  that  the  mortgagor  bought  goods  on  credit  from  mer- 
chants who  were  apprised  tliat  the  debt  secured  by  that  mortgage  had 
been  paid  in  full,  and  who,  before  such  information  was  imparted  to 
them,  sold  the  mortgagor  goods  only  when  the  payment  of  the  price 


Digitized  by 


Google 


HAWKINS  y.  SANNBHBBB6  GO.  631 

of  them  was  guaranteed  by  a  third  party  of  unquestioned  solvency  j 
and  it  further  appeared  that  the  mortgagor  so  obtained  credit  for  goods 
sold  after  the  seller  was  apprised  of  the  payment  of  the  debt  secured 
by  the  recorded  mortgage,  and  while  the  mortgage  to  the  Dannenberg 
Company  was  withheld  from  the  record  and  the  seller  was  ignorant 
of  its  existence. 

In  view  of  the  evidence  just  mentioned,  plainly  it  is  an  unwarranted 
conclusion  that  no  creditors  could  have  been  deceived  by  the  failure 
to  record  the  subsequent  mortgage  to  the  Dannenberg  Company. 
While  the  Dannenberg  mortgage  was  withheld  from  record  the  mort- 
gagor conducted  a  store  at  Dothan,  Ala.,  and  bought  goods  on  credit 
which  were  consigned  to  it  at  that  place.  Nothing  in  the  evidence 
indicated  that  this  was  contrary  to  any  understanding  or  agreement 
between  the  mortgagor  and  mortgagee.  The  evidence  plainly  indi- 
cates that  credits  were  extended  by  other  sellers  of  goods  while  the 
Dannenberg  mortgage  was  withheld  from  record,  which  woiild  not 
have  been  obtained  if  the  existence  of  that  mortage  had  been  known 
to  such  other  creditors. 

[1,  2]  The  mortgage  in  question  was  subject  to  be  vacated  as  a  fraud 
upon  creditors,  if  it  was  withheld  from  record  by  agreement  or  under- 
standing between  the  parties  to  it,  so  as  not  to  affect  the  mortgagor's 
credit  Clayton  v.  Exchange  Bank,  121  Fed.  630,  57  C.  C.  A.  656  j 
National  Bank  of  Athens  v.  Shackelford,  206  Fed.  677,  125  C.  C.  A. 
575.  The  evidence  on  the  subject  was  conflicting.  It  consisted  most- 
ly of  oral  testimony  given  in  the  presence  of  the  trial  judge.  The 
conduct  of  the  mortgagor's  representative  who  executed  the  mortgage 
in  its  behalf  was  such  as  plainly  to  indicate  to  the  mortgagee's  repre- 
sentative that  secrecy  was  desired.  In  the  course  of  his  testimony  the 
latter  stated: 

"Mr.  Warllek  had  two  stores,  and  I  went  to  both  stores.  We  went  to  the 
Planters'  Bank  Building  store,  and,  being  smaller,  more  crowded,  he  suggested 
that  we  go  around  to  the  Lamar  street  store,  where  the  clerks  would  not 
overhear  our  conversation,  and  we  went  there,  and  sat  way  off  In  a  corner 
under  the  st^EW." 

Warlick  stated  that  the  mortgagor's  representative,  with  .whom  he 
dealt  when  the  arrangement  for  a  credit  was  made,  said,  with  refer- 
ence to  the  paper  which  was  signed,  that — ■ 

"It  was  Jtist  a  paper  between  him  and  myself,  and  nobody  would  know 
anything  about  It  except  us;  he  would  put  It  In.  the  back  end  of  his  safe; 
the  safe  was  In  the  room,  and  no  one  would  know  anything  about  It." 

The  person  to  whom  that  statement  was  attributed  denied  that  any- 
thing like  it  was  said.  When  asked  why  he  did  not  put  the  mortgage 
on  record,  he  first  said  that  it  was  not  necessary.  Afterwards  he  said 
it  was  carelessness.  It  fairly  appears,  from  the  opinion  rendered  by  the 
trial  judge,  that  this  conflicting  evidence  was  not  duly  considered,  and 
that  Ae  court,  in  reaching  its  conclusion,  was  influenced  by  the  suppos- 
ed existence  of  attending  circumstances  not  displosed  by  the  evidence. 
We  will  not  undertake  to  pass  on  the  conflicting  evidence,  as  obviously 
the  trial  court  is  in  a  better  position  to  weigh  it  properly.  The  op- 
portunity for  it  to  do  so  uninfluenced  by  unwarranted  considerations 
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will  be  afforded  by  reversing  the  decree  appealed  from  and  remanding 
the  cause. 

In  the  course  of  the  argument  the  ruling  made  by  this  court  in  the 
case  of  Martin  v.  Commercial  Bank  of  Macon,  Ga.,  228  Fed.  651,  143 
C.  C.  A.  173,  was  called  to  our  attention.  There  is  an  obvious  distinc- 
tion between  the  facts  of  that  case  and  those  of  the  instant  one.  The 
conclusion  that  there  was  an  absence  of  fraud  in  withholding  from  rec- 
ord the  mortgage  in  question  in  that  case  was  supported  by  a  finding, 
sustained  by  the  evidence,  that  when  the  mortgage  was  given  it  was  ex- 
pressly stipulated  that  no  subsequent  credit  should  be  given.  Not  only 
was  no  such  stipulation  shown  by  the  evidence  in  the  mstant  case,  but 
at  the  time  the  mortgage  here  m  question  was  made  the  mortgagee 
was  apprised  that  the  mortgagor's  situation  and  business  occupations 
were  such  that  it  was  to  be  anticipated  that  it  would  seek  credit  from 
sellers  of  goods  other  than  the  mortgagee.  The  evidence  was  such 
as  to  justify  an  inference  that  the  mortgagee  was  aware  that  the  mort- 
gaged stock  of  goods  was  really  subject  to  no  incumbrance  other  than 
the  mortgage  in  question.  Other  sellers  of  goods  on  credit,  who  were 
apprised  of  the  actual  satisfaction,  of  the  only  incumbrance  disclosed 
by  the  public  records,  may  well  have  been  influenced  to  extend  credit 
by  the  buyer's  apparent  unincumbered  ownership  of  the  considerable 
stock  of  merchandise  in  the  Planters'  Bank  Building  store  in  Americus. 

Reversed. 


BASSETT  V.  EVANS  et  al.  (two  c&sea). 

In  re  PHILLII'S. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  14,  1918.) 

Nos.  192,  4991. 

1.  Bankbuptct  e=»440 — Review — Hodes. 

Where  review  of  the  facts  In  a  proceeding  to  set  aside  a  mortgage  as  a 
preference  is  sought,  appeal  Is  the  proper  remedy,  and  a  petition  to  revise 
should  be  dismissed. 

2.  Bankbuptct  ®=»166(4) — "Pbkfebence." 

A  mortgage  given  by  a  bankrupt  to  aecnre  certain  creditors  AeZd  prefer- 
ential,- within  Bankruptcy  Act,  §  60  (Comp.  St  1916,  §  9644) ;  the  circum- 
stances being  sufflclent  to  charge  the  creditors  with  reasonable  notice  they 
were  securing  a  preference. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Preference.] 

3.  BANKutrpTCT  *=»166(4) — PsErEHBRCES — Notice. 

Actual  knowledge  or  belief  of  an  intent  to  prefer  la  not  necessary  to 
render  ■&  transaction  open  to  attack  under  Bankruptcy  Act,  |  60  (Comp. 
St.  191G,  S  9644),  as  preferential,  nor  is  a  mere  suspicion  of  a  preference 
enough  to  invalidate;  but  the  rule  applicable  to  negotiable  paper  should 
not  be  applied,  and  instead  "what  is  reasonable  cause  to  believe,"  etc., 
must  depend  on  the  facts  of  each  case. 

4.  Bankruptcy  €=166(4) — "REASoNABtE  Cause  to  Believe."  . 

"Reasonable  cause  to  believe,"  under  the  Bankruptcy  Act,  coTers  sub- 
stantially the  same  field  as  "notice,"  under  the  equitable  doctrine  of  good- 
faith  purchaser. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Reasonable  Cause.] 

^=3For  other  caaes  see  same  topic  t  KEY-NUMBER  in  aU  Key-Nombend  Dtseata  A  Ind«t« 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  District  of  Kansas. 

In  the  matter  of  the  bankruptcy  of  Dave  Phillips,  Petition  by 
George  R,  Bassett,  trustee  in  bankruptcy,  against  Ferd  Evans  and 
others  to  set  aside  a  mortgage  as  a  preference.  From  a  decree  deny- 
ing the  petition,  the  trustee  appeals,  and  also  petitions  to  revise.  Pe- 
tition to  revise  dismissed,  and  decree  reversed. 

E.  L.  Foulke,  of  Wichita,  Kan.  (Jesse  D.  Wall,  of  Wichita,  Kan., 
on  the  brief),  for  appellant  and  petitioner. 

George  Gardner,  of  Wichita,  Kan.  (T.  A.  Nof  tzger  and  George  W. 
Cox,  both  of  Wichita,  Kan.,  On  the  brief),  for  appellees  and  respond- 
ents. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  ESstrict  Judge.  [1]  This  was  a  proceeding  brought  by 
Bassett,  as  trustee 'in  bankrmjtcy  of  Dave  Phillips,  to  set  aside  a 
mortgage  as  a  preference.  The  referee  and  the  trial  court  denied 
the  petition  and  sustained  the  mortgage.  The  trustee  brings  the 
case  into  this  court  both  by  petition  and  appeal.  As  he  seeks  a  review 
of  the  facts,  appeal  is  the  proper  remedy,  and  the  petition  is  dismissed. 

[2]  The  controlling  facts  are  as  follows : 

In  1910  Phillips,  the  bankrupt,  purchased  a  stock  of  drugs  and  fix- 
tures at  Coldwater,  Kan.,  for  $4,000,  all  of  which  was  secured  by  a 
chattel  mortgage  back  on  the  property.     He  ran  the  business  until 
January,  1913,  when  he  had  reduced  the  mortgage  debt  to  $1,800, 
but  had  built  up  a  large  indebtedness  to  the  trade.     His  principal 
creditors  were  C.  E.  Potts  Drug  Company,  $2,271.26,  the  Southwest- 
em  Drug  Company,  $533.11,  and  C.  A.  Tanner  &  Co.,  $838.87.    These 
concerns  were  wholesalers  at  Wichita  who  had  acted  together  for  many 
years  in  matters  affecting  retail  merchants.     In  January,  1913,  they 
felt  dissatisfied  with  Phillips'  condition,  and  sent  Mr.  Wintle,  credit 
manager  of  thie  Potts  Drug  Company,  to  Coldwater  to  make  an  in- 
vestigation.    He  not  only  talked  with  Phillips  personally,  but  made 
a  careful  examination  of  his  books,  and  ascertained  the  course  and 
state  of  his  business,   and  what  he   was  owing  to   other  creditors. 
What  he  ascertained  is,  in  our  judgment,  indicated  fully  as  well  by 
what  he  did  as  by  what  he  says  he  discovered.    He  took  notes  for 
the  Potts  Drug  Company  account  for  $200  each,  payable  monthly, 
aid  for  the  other  accounts  notes  for  $100  each,  payable  at  like  pe- 
riods.   The  accounts  were  closed,  and  a  new  arrangement  made  by 
which  Phillips,  instead  of  having  the  usual  commercial  credit,  was 
required  to  settle  by  cash  for  all  new  goods  supplied  him  by  these  par- 
ties twice  a  month,  and  certainly  not  to  exceed  30  days.     Phillips 
went  forward  with  his  business.    At  the  end  of  the  year  he  had  paid 
on  the  notes,  so  that  the  indebtedness  stood  C.  E.  Potts  Drug  Com- 
pany, $1,490.40;   Southwestern  Drug  Company,  $347.62;   C.  A.  Tan- 
>ier  &  Co.,  $521.16.  •  It  is  manifest,  therefore,  that  he  was  badly  in  de- 
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fault  on  his  notes.  During  this  time  he  kited  checks  in  paying  debts 
for  new  purchases,  and  allowed  some  of  them  to  go  to  protest,  but 
finally  made  them  good.  At  the  close  of  the  year  1913,  Phillips  had 
made  no  further  payment  on  the  purchase-price  mortgage  on  his 
stock.  He  owed  unsecured  debts,  in  addition  to  what  he  was  owing 
appellees,  amounting  to  $2,731.80.  He  must  have  known  that  he  was 
near  the  road's  end. 

Early  in  January,  1914,  he  agreed  with  one  Dykes  to  exchange  his 
stock  and  fixtures  for  a  lot  and  store  building  valued  for  purposes  of 
the  trade  at  $6,000,  Dykes  to  pay  the  boot  in  cash.  To  these  n^oti- 
ations  appellees  were  parties,  and,  we  think,  were  fully  informed. 
They  canvassed  the  whole  transaction  with  Dykes  personally,  and  dis- 
cussed it  by  phone  with  Phillips.  Notes  for  the  amounts  due  them, 
and  a  mortgage  upon  the  store  property  which  Dykes  was  to  deed  to 
Phillips  in  the  trade,  were  prepared  by  counsel  for  appellees,  and 
delivered  to  Mr.  Fisher,  an  employe  of  the  Potts  Drug  Company,  to 
take  to  Coldwater  for  execution  by  Phillips.  Fisher  had  talked  with 
Dykes  about  the  property,  and  was  employed  by  him  as  his  represen- 
tative in  taking  an  inventory  of  the  stock  of  drugs.  He  was  engaged 
in  that  work  for  about  three  days.  When  the  inventory  was .  com- 
pleted, and  before  it  was  footed  up,  he  had  Phillips  sign  the  notes  and 
mortgage,  and  sent  them  to  appellees.  The  footings  of  the  inventory 
showed  the  stock  to  be  worth  $7,475.  This  was  $325  less  than  the 
$6,000  at  which  the  store  building  was  valued,  and  the  $1,800  which 
was  still  due  on  the  mortgage  for  the  purchase  price  against  the  stock. 
Dykes  was  to  have  a  clear  title.  He  had  only  $1,000  cash  to  put  into 
the  deal.  The  Potts  Drug  Company  loaned  him  $500  with  which  to 
make  up  the  sum  needed  to  pay  off. the  mortgage  on  the  stock.  The 
holders  of  the  mortgage  accepted  Dykes'  note  for  $325  for  the  bal- 
ance. 

Appellees  insist  that  at  the  time  they  accepted  the  notes  and  mort- 
gage they  believed  that  Phillips  would  get  enough  in  the  trade  to 
pay  all  other  creditors.  They  were  very  careful,  however,  not  to  wait 
for  the  inventory  to  be  footed  up,  so  they  could  ascertain  as  a  fact 
whether  this  would  prove  to  be  the  case.  Notwithstanding  their  tes- 
timony, we  do  not  believe  they  really  entertained  any  such  expecta- 
tion. They  themselves  loaned  Dykes  $500  with  which  to  pay  off  the 
mortgage.  Their  man,  Fisher,  had  participated  in  making  the  inven- 
tory. He  had  a  very  good  chance,  as  the  result  of  that  work,  to  make 
a  close  estimate  as  to  what  the  stock  would  foot  up,  and,  although 
he  was  not  appellees'  employe  for  purposes  of  taking  the  inventory, 
the  knowledge  which  he  acquired  in  view  of  the  fact  that  he  held  the 
notes  and  mortgage  as  their  agent,  and  was  sent  to  Coldwater  to  close 
up  the  deal  by  taking  the  notes  and  mortgage,  can  fairly  be  imputed  to 
appellees.  It  is  also  true  that  appellees  must  have  been  thorouglily 
familiar  with  Phillips'  business  during  the  year  1913.  'They  were 
urging  him  all  the  time  to  pay  his  notes  and  to  take  care  of  his  protest- 
ed checks.  Their  traveling  salesman  visited  his  place  of  business 
twice  a  month  to  collect  for  current  sales.  Through  Mr.  Wintle,  their 
credit  man,  they  had  carefully  canvassed  Mr.  Phillips'  situation  at 
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the  time  the  first  notes  were  taken.  It  is  likewise  true  that  the  mort- 
gage here  involved  covered  all  of  Phillips'  property  except  such  as 
was  already  encumbered  for  its  full  value.  It  covered  all  that  Phil- 
lips received  in  exchange  for  his  stock  of  drugs.  If  the  mortgage 
had  been  taken  on  the  stock  of  drugs  direct,  its  preferential  charac- 
ter would  have  been  plain.  What  difference  can  it  make  that  the  mort- 
gage was  taken  on  the  property  which  Phillips  received  in  exchange 
for  his  stock? 

From  all  the  facts  we  think  the  conclusion  is  inevitable  that  they 
had  reasonable  cause  to  believe  that  Phillips  was  insolvent,  and  that 
the  taking  of  the  notes  and  mortgage  would  result  in  a  preference 
to  themselves  over  the  other  unsecured  creditors.  If  they  did  not  ac- 
tually know  the  facts,  the  evidence  leaves  no  doubt  that  they  will- 
fully abstained  from  getting  the  knowledge  until  after  the  notes  and 
mortgage  were  executed  and  delivered  to  them.  A  circumstance  oc- 
curred a  few  days  later  which  throws  a  strong  backward  light  upon 
the  frame  of  mind  of  appellees  at  the  time  the  mortgage  and  notes 
were  taken.  The  Potts  Drug  Company  wrote  a  letter  to  Phillips,  ui^- 
ing  him  to  move  into  the  store  building,  so  that  he  could  claim  it  as 
a  h(Mnestead.  This  would  not  only  put  the  building  beyond  the  reach 
of  creditors,  but  it  would  likewise  put  appellees  in  a  place  where  the 
other  creditors  could  not  complain,  because  their  mortage  was  taken 
upon  exempt  property.  Reluctant  as  we  are  to  disturb  a  finding  con- 
curred in  t^  a  referee  and  the  trial  court,  we  feel  constrained  to  hold 
that  the  mortgage  constitutes  a  voidable  preference  and  ought  to  have 
beoi  set  aside.  Courts  must  hold  parties  standing  in  the  position 
which  appellees  occupied  to  have  "reasonable  cause  to  beHeve"  what 
sensible  business  men  standing  in  their  place  and  possessing  their 
knowledge  would  have  believed.  When  such  a  standard  is  applied 
to  appellees,  we  think  the  conclusion  is  too  strong  for  any  reason- 
able doubt. 

The  observations  of  Judge  Hook  in  Pittsburgh  Plate  Glass  Co.  v. 
Edwards,  148  Fed.  377,  78  C.  C.  A.  191,  are  equally  applicable  to  the 
mor^iagee  here: 

"An  examination  of  tjie  record  impresses  us  with  the  belief  that  the  ap- 
pellant's attorney  was  so  w^  satisfied  of  the  bankrupt's  insolvency  and  its 
effect  upon  the  mortgagre  lie. was  about  to  take  that  he  purposely  traveled 
as  close  to  the  edge  of  actual  knowledge  as  he  could  without  obtaining  it." 

[3]  The  authorities  tell  us  that  section  60  of  the  Bankruptcy  Act 
(Act  July  1,  1898,  C..541,  30  Stat.  562  [Comp.  St.  1916,  §  9644])  does 
not,  on  the  one  hand,  require  actual  knowledge  or  actual  belief  of 
an  intent  to  prefer  (In  re  Eggert,  102  Fed.  735,  43  C.  C.  A.  1 ;  In  re 
Virginia  Hardwood  Mfg.  Co.  [D.  C]  139  Fed.  209) ;  and,  on  the  other 
hand,  that  mere  fear  or  suspicion  of  a  preference  will  not  invalidate 
a  transfer  (Powell  v.  Gate  City  Bank,  178  Fed.  609,  102  C.  C.  A.  55). 
Thus  between  actual  knowledge  and  actual  belief,  on  the  one  side,  and 
fear  and  suspicion,  on  the  other,  lies  the  "reasonable  cause  to  believe" 
mentioned  in  the  section.  This  classification,  however,  is  not  as  help- 
ful in  the  decision  of  a  concrete  case  as  it  appears.  Fear  and  suspi- 
cion of  insolvency,  if  they  be  strong  enough,  become  belief,  and  the 
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difficulfy  with  the  classification  is  that  there  are  no  criteria  by  whicl* 
it  can  be  said  that  one  set  of  facts  ought  to  engender  fear  or  suspi- 
cion only,  while  another  set  of  facts  furnish  reasonable  cause  for  be- 
lief. It  is  impossible  to  gfroup  the  ever-changing  facts  of  business 
life  into  hard  and  fast  categories,  and  say  that  one  category  produces 
fear,  another  suspicion,  and  another  belief.  Again,  the  rule  of  negoti- 
able paper,  that  facts  which  arouse  suspicion  will  not  defeat  the  title  of 
a  holder  (Hotchkiss  v.  Bank,  21  Wall.  354,  22  L.  Ed.  645 ;  Clark  v. 
Evans,  66  Fed.  263,  13  C.  C.  A.  433),  ought  not  to  be  applied  to  a  ques- 
tion of  preference  because  that  rule  "was  framed  in  order  to  encour- 
age the  free  circulation  of  negotiable  paper"  (Goodman  v.  Simonds, 
20  How;  343,  356,  15  L.  Ed.  934),  and  has  no  proper  application  to 
transfers  of  property.  "Reasonable  cause  to  believe,"  under  section 
60  of  the  Bankruptcy  Act,  covers  substantially  the  same  field  as  "no- 
tice" in  determining  whether  a  person  is  a  bona  fide  purchaser  of 
property.  Both  relate  to  transfers  of  property  rather  than  negoti- 
able paper.  Hence,  under  section  60,  tiie  same  as  in  the  equitable 
doctrine  of  good-faith  purchaser,  "notice  of  facts  which  would  in- 
cite a  person  of  reasonable  prudence  to  an  inquiry  under  similar  cir- 
cumstances, is  notice  of  all  the  facts  which  a  reasonably  diligent  in- 
quiry would  develop."  Coder  v.  McPherson,  152  Fed.  951,  82  C.  C. 
A.  99;  Grandison  v.  National  Bank  of  Commerce,  231  Fed.  800, 
809,  145  C.  C.  A.  620. 

[4]  What  constitutes  "reasonable  cause  to  believe"  under  this  section 
is  a  pure  question  of  fact,  and  each  case  is  best  disposed  of  by  an 
independent  consideration  of  its  own  facts.  What  the  statute  re- 
quires is  that  the  facts  and  circumstances  known  to  the  purchaser 
shall  be  ascertained,  and  then  the  question  answered  whether  those 
facts  and  circumstances  would  haVe  caused  an  intelligent  business 
man  to  believe  that  a  preference  was  intended,  or  would  have  put 
such  a  man  upon  an  inquiry  that  would  have  discovered  the  true 
character  of  the  transaction.  If  such  be  the  case,  the  transfer  is 
void.    Otherwise  it  is  valid. 

We  think  the  mortgage  here  involved  was  void,  and  should  have 
been  set  aside.    The  decree  below  is  reversed. 


EEEFB  T.  WOECESTBB  TRUST  CO. 

In  re  RUSSELL  FALLS  CO. 

(Circuit  Court  of  Appeals,  £lrst  Circuit    October  22,  1018.    On  Petition  for 
Rehearing,  November  27, 191SJ 

No.  1361. 

1.  Bankbuptot  ^=9205 — Tbustee — Bights  of. 

Though  the  trustee  In  bankruptcy  of  a  mortgagbr  be  conceded  to  have 
the  rights  of  an  attaching  creditor,  and  not  mortgagor,  lu  property  of 
bankrupt,  he  would  not  have  any  greater  rights  than  mortisagtw  to  fixtures 
annexed  to  mortgaged  property  prior  to  bankruptcy. 
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2.  Appeai.  and  EiBBOB  «=»501(3) — ^Pbesbntation  or  Gbounds  07  Bbvikw  In 

COUBT  BejLOW ASSIONICENTS  OF  ERBOB. 

An  assignment  of  error,  based  on  an  offer  of  proof  therein  set  forth, 
presents  'nothing  for  reivlew,  where  the  record  falls  to  disclose  that  It  was 
excluded,  or.  If  excluded,  that  an  exception  was  taken  thereto. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  Jas.  M.  Morton,  Jr.,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Russell  Flails  Company.  Cer- 
tain property  and  the  proceeds  tnereof  were  claimed  by  the  Worcester 
Trust  Company,  which  claim  was  opposed  by  Joseph  P.  Keefe,  trus- 
tee. From  a  decree  for  claimant  (249  Fed.  260),  the  trustee  appeals. 
Affirmed. 

Arthur  T.  Johnson,  of  Boston,  Mass.  (Joseph  P.  Keefe,  of  Boston, 
Mass.,  on  the  brief),  for  appellant. 

Edmund  K.  Arnold,  of  Boston,  Mass.  (Peabody,  Arnold,  Batchelder 
&  Luther,  of  Boston,  Mass.,  on  the  brief),  for  appelle^. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  ALD- 
RICH,  District  Judge. 

PER  CURIAM.  This  case  presents  the  question  whether  certain 
machines  in  a  paper  mill  were  so  annexed  to  the  realty  and  with  such 
an  intent  as  to  become  fixtures,  so  that  they  passed  to  the  mortgagee 
of  the  realty. 

The  referee  in  dealing  with  the  matter  has  classified  the  machines 
into  groups.  The  first  group  consists  of  machines  which  both  the 
referee  and  the  EHstrict  Court  found  the  trust  company,  as  mortga- 
gee, was  entitled  to  under  its  mortgage.  The  second  group  consists  of 
what  is  called  the  second  paper  machine.  This  machine  the  referee 
awarded  to  the  trustee  in  bankruptcy,  but  the  District  Court  reversed 
the  referee  and  awarded  it  to  the  Trust  Company.  249  Fed.  260.  The 
question  involved,  as  to  each  group,  is  a  mixed  one  of  law  and  fact. 
The  parties  are  practically  in  accord  as  to  the  law ;  the  divergence  is 
as  to  the  weight  to  he  given  the  evidence  and  the  deductions  to  be  made 
therefrom.  The  case  was  very  fully  presented  and  carefully  considered 
in  the  court  below,  and,  after  a  re-examination  of  the  evidence  and  a 
consideration  of  the  arguments  of  counsel,  we  are  of  the  opinion  that 
the  findings  and  rulings  of  the  District  Court  as  to  the  annexation  of 
both  groups  of  machines  to  the  realty  were  correct 

[1]  If  the  trustee  in  bankruptcy,  as  he  contends,  has  the  rights  of 
an  attaching  creditor  and  does  not  stand  in  the  place  of  the  mortgagor 
(the  bankrupt),  his  rights  in  the  mortgaged  property  did  not  accrue 
before  bankruptcy,  and,  if  prior  to  that  event  the  machines  had  be- 
come annexed  to  the  mortgaged  realty,  the  rights  of  the  trustee  in 
the  property  would  not  be  different,  whether  he  stood  as  an  attaching 
creditor  or  as  the  bankrupt.  When  the  District  Judge  in  his  opinion 
said  the  case  is  one  wholly  between  the  mortgagor  and  the  mortgagee, 
and  that  the  trustee  in  bankruptcy  stood  in  no  better  position  than  the 
mortgagor,  he  meant  nothing  more  than  that,  in  determining  the  ques- 
tion of  intention  with  which  the  machinery  was  annexed  to  the  realty, 
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the  circumstances  attending  the  ownership  of  the  property  at  the  time 
of  the  annexation  could  be  taken  into  account,  and  that,  as  the  property 
was  then  subject  to  a  mortgage,  it  might  be  inferred  from  this  fact  that 
the  mortgagor  intended  that  the  machinery  should  be  permanently  an- 
nexed rather  than  temporarily. 

[2]  The  appellant  takes  nothing  by  his  fifth  assignment  of  error. 
If  the  offer  of  proof  there  set  out  was  made,  the  record  fails  to  dis- 
close that  it  was  excluded,  or,  if  excluded,  that  an  exception  was 
taken  thereto. 

We  think  the  question  of  fees,  costs,  and  charges  was  rightly  deter- 
mined. 

The  decree  of  the  District  Court  is  affirmed,  with  costs  to  the  ap- 
pellee. 

On  Petition  for  Rehearing. 

PER  CURIAM.  The  appellant's  petition  for  rehearing  is  denied. 
If  the  record  ought  to  be  corrected  to  show  that  the  appellant  duly  ex- 
cepted to  the  exclusion  of  his  offer  of  proof,  and  if  the  proof  therein 
disclosed  was  competent  and  should  have  been  received,  we  are  still 
of  the  opinion  that,  taking  it  into  consideration  with  the  other  evidence 
in  the  case,  no  other  conclusion  should  be  reached  than  the  one  arrived 
at  in  our  opinion  handed  do\m  October  22,  1918. 

The  petition  for  rehearing  is  denied. 


O'HAKB  T.  UNITED  STATES. 

(Circuit  Court  of  Appeals^  Eighth  Circuit    October  28.  1918.) 

No.  6111. 

1.  Abut  and  Navt  ®=»40 — Obstruction  of  Recbtjitino — Indictment. 

As  Indictment  charging  that  defendant  made  statements  la  a  public 
address  that  any  person  who  enlisted  for  service  In  France  would  be  used 
for  fertilizer,  etc.,  with  the  Intent  of  obstructing  the  enlistment  service  of 
the  United  States,  held  sufficient  to  charge  the  offense  of  obstructing  the 
recruiting  and  enlistment  servloe,  In  vlolatloa  of  Espionage  Act,  tit.  1,  f  3. 

2.  Army  and  Navy  €=»40 — Enlistment  and  Becruitino — "Obstruct." 

A  sppoch  in  which  defendant  stated  that  any  one  enlisting  for  serv- 
ice in  France  would  be  used  for  fertilizer,  etc.,  held  to  violate  Espionage 
Act,  tit.  1,  f  3,  denouncing  the  offense  of  willfully  obstructing  the  recruit- 
ing or  enlistment  service  of  the  United  States;  the  expression  "obstruct" 
contemplating  more  than  a  physical  obstruction. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Obstruct.] 

3.  Ceiminai,  Law  «=>829(1),  834(2) — Trial — Instructions. 

The  refusal  of  a  requested  Instruction  substantially  covered  by  the 
principnl  charge  was  not  error,  for  the  court  la  not  required  to  use  the 
precise  language  of  counsel. 

4.  Army  and  Navy  ®=340 — Obstruction  of  Enlistment — Essentials. 

To  sustain  a  conviction  of  willfully  obstructing  the  recruiting  and  en- 
listment service,  etc..  In  violation  of  Espionage  Act,  tit.  1,  (  3,  by  speeches 
calculated  to  have  that  effect.  It  Is  not  necessary  to  show  any  particular 
person  was  prevented  from  enlisting. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  North  Dakota;  Martin  J.  Wade,  Judge. 

Kate  Richards  O'Hare  was  convicted  of  violating  Espionage  Act 
June  15,  1917,  tit  1,  §  3,  and  she  brings  error.    Affirmed. 

Chester  H.  Krum,  of  St.  Louis,  Mo,,  and  V.  R.  Lovell,  of  Fargo, 
N.  D.  (H.  F.  Homer,  of  F^rgo,  N.  D.,  on  the  brief),  for  the  plaintiff 
in  error. 

Melvin  A.  Hildreth,  U.  S.  Atty.,  of  Fargo,  N.  D.  (John  Carmody, 
Asst.  U.  S.  Atty.,  of  Fargo,  N.  D.,  on  the  brief),  for  the  United  States. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  [1]  On  July  17,  1917,  when  the  United 
States  was  at  war  with  the  Imperial  German  government,  and  was 
engaged  in  enlisting  or  recruiting  its  forces  for  the  army  and  navy, 
Kate  Richards  O'Hare,  a  professional  Socialist  lecturer,  delivered  an 
address  at  a  public  meeting  in  the  town  of  Bowman,  N.  D.,  before  an 
audience  of  100  or  more  people,  in  the  course  of  which  she  said  in  sub- 
stance and  effect :  ' 

That  any  person  who  enlisted  In  the  army  of  the  United  States  for  serv- 
ice In  France  would  be  used  for  fertilizer,  and  that  is  all  he  was  good  for,  and 
that  the  women  of  the  United  States  were  nothing  more  nor  less  than  brood 
sows,  to  raise  children  to  get  into  the  army  and  be  made  Into  fertilizer. 

She  was  indicted  for  violating  that  part  of  section  3,  title  1,  of  the 
Espionage  Act  of  Juiie  15,  1917  (40  Stat.  219,  c.  30),  which  provides 
that  "whoever,  when  the  United  States  is  at  war,  *  *  *  shall  will- 
fully obstruct  the  recriaiting  or  enlistment  service  of  the  United  States 
to  the  injury  of  the  service  or  of  the  United  States"  shall  be  punished 
as  therein  provided.  She  was  tried,  convicted,  and  sentenced  to  im- 
prisonment for  five  years.  It  is  contended  that  the  indictment  did 
not  charge  an  offense  under  the  statute,  and  that  the  trial  court  erred 
in  excluding  evidence,  and  in  giving  and  refusing  instructions  to  the 
jury.    Of  these  in  their  order. 

The  first  count  will  illustrate  the  claim  of  the  insufficiency  of  the 
indictment.  It  charged  that  at  the  time  and  place  mentioned  the 
defendant  "did  commit  the  crime  of  willfully  obstructing  the  enlist- 
ment service  of  the  United  States  to  the  injury  of  the  service  of  the 
United  States,  committed  as  follows,  to  wit."  Then  follow  aver- 
ments that  she  made  the  statements  under  the  circumstances  already 
recited,  that  she  did  so  with  the  intention  of  willfully  obstructing 
the  enlistment  service  of  the  United  States,  to  the  injury  of  that 
service,  and  that  there  was  then  war  between  the  United  States  and 
the  Imperial  German  government.  We  will  assume,  without  consid- 
eration, that  the  attack  upon  the  indictment  was  seasonably  made. 
It  is  urged  that  the  defendant  was  merely  charged  with  an  attempt 
and  an  intention  to  obstruct  the  service,  whereas  the  statute  re- 
quires an  actual  willful  obstruction.  But  counsel  ignore  the  first  part 
of  the  count,  which,  coupled  with  those  following,  is  equivalent  to 
a  charge  that  the  defendant  did  not  merely  attempt  to  obstruct,  but 
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actually  did  so,  and  willfully.    The  final  avennent  of  intent  may  be 
taken  as  an  additional  elaboration  of  the  element  of  willfulness. 

[2]  Again,  it  is  asserted  that  to  "obstruct"  the  recruiting  or  enlist- 
ment service  some  physical  force,  obstacle,  or  impediment  must  be 
employed ;  that  mere  speech  is  not  sufficient.  Doubtless  in  some  re- 
lations the  word  has  that  meaning;  but  manifestly  it  is  not  so  lim- 
ited in  the  statute  before  us.  In  the  very  nature  of  the  evil  sought 
to  be  avoided  there  could  he  no  more  potent  means  of  obstructing,  or 
even  defeating,  a  country  in  raising  its  forces  for  war,  especially  in 
a  time  of  voluntary  enlistment,  than  a  campaign  of  abuse  calculated 
to  inflame  the  ignorant  or  lawless  against  the  operations  of  their  duly 
constituted  goverrmient,  and  to  incite  or  encourage  them  to  resistance. 
In  the  sense  of  the  statute  to  obstruct  means  also  to  hinder,  impede, 
retard,  or  embarrass,  and  any  efficient  means  to  that  end  is  within 
the  condemnation.  If  counsel  were  right  in  this,  the  picketing  of  re- 
cruiting stations  by  orators  and  lecturers  would  be  admissible,  if  they 
stopped  short  of  physical  violence. 

Complaint  is  made  of  the  exclusion  of  some  evidence  of  a  local 
political  controversy,  upon  which  witnesses  for  the  government  and 
for  the  defense  were  divided.  The  defendant  was  not.  a  party  to  it, 
and  it  did  not  affect  her,  except  as  it  bore  upon  the  feeling  of  the 
witnesses  toward  each  other,  and  therefore  rather  remotdy  upon 
their  credibility,  and  for  that  limited  purpose  sufficient  of  the  evidence 
was  admitted  by  the  trial  court. 

[3]  As  to  the  instructions:  It  is  urged  that  the  court  erred  in  re- 
fusing a  requested  instruction-  that  the  defendant  could  not  be  con- 
victed, unless  she  used  the  language  set  forth  in  the  indictment  literally 
or  in  substance.  The  full  effect  of  the  instruction  was  given  in  the 
general  charge.  The  court  was  not  required  to  use  the  precise  words 
of  counsel. 

[4]  Finally,  it  is  said  that  the  court  erred  in  instructing  the  jury 
that  it  was  not  necessary  that  the  government  show  that  some  par- 
ticular person  was  induced  not  to  enlist.  The  instruction  was  right 
The  phrase  "recruiting  or  enlistment  service,"  as  employed  in  the 
statute,  signifies  more  than  the  mere  induction  into  service  of  identified 
individuals.  It  means  the  particular  governmental  function  or  es- 
tablishment as  a  whole,  and  comprises  the  means,  agencies,  and  in- 
strumentalities which  it  adopts,  or  upon  which  it  relies,  to  accom- 
plish its  object.  If  language  and  the  time  and  circumstances  of  its 
use  are  such  as  would  necessarily  result  in  obstructing  the  recruiting 
or  enlistment  service  as  so  defined,  the  result  will  be  presumed  to  have 
followed.  That  is  the  case  here.  Moreover,  there  was  substantial 
proof  that  the  defendant  embraced  the  occasion,  and  that  her  language 
set  forth  harmonized  with  the  trend  of  her  address  and  accorded  with 
her  design. 

The  other  criticisms  of  the  court's  charge  are  clearly  without  merit ' 

The  sentence  is  affirmed. 
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B06BBS  et  aL  v.  CHICEAHAUGA  TRUST  CO.  et  aL 

(Circtdt  Oourt  of  Appeals,  Flftb  Clrcnlt.    November  2,  1918.) 

No.  3213.' 

L  COTTRTB    «=»306 — FEDBRAI,    CotlBTB — JUBISDIdTIOIf — DiVSBSITT    OT    CXTIZER- 

aaip. 

StUt  is  not  maintainable  In  federal  court  on  ground  of  diversity  of  dti- 
senshlp,  defmdantB  and  one  of  plaintiffs  being  d^ens  of  the  same 
state. 
2.  BAHKB0PTOT  «=9293(1) — Sttit  Anchxabt  to  Bankbuptct  Pkocekdinq. 

A  suit  baying  for  one  object  discharge  of  one  plaintiff  from  liability  on 
payment  of  fand  Into  court,  to  be  Interpleaded  for  by  defendants,  <«e  of 
whom  was  trustee  In  bankruptcy,  and  for  Its  other  object  enjoining  pro- 
ceedings by  the  trustee  against  the  other  plaintiff,  heli  not  ancillary 
to  bankruptcy  proceeding,  as  regards  Jurisdiction  of  federal  court  with- 
out diversity  of  citizenship. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
era  District  of  Georgia ;  Emory  Speer,  Judge. 

Suit  by  the  Chickamauga  Trust  Company  and  another  against  Effie 
Rogers  and  others.  From  an  adverse  decree,  defendants  appeal. 
Reversed,  with  direction. 

R,  A.  Hendricks,  of  Nashville,  Ga.  (W.  E.  Martin,  Jr.,  of  Macon,' 
Ga.,  (Ml  the  brief),  for  appellants. 

Geo.  S.  Jones  and  Orville  A.  Park,  both  of  Macon,  Ga.,  E.  K.  Wil- 
cox, of  Valdosta,  Ga.,  and  John  P.  Knight,  of  Nashville,  Ga.  (Wil- 
son &  Bennett,  of  Waycross,  Ga.,  and  Hardeman,  Jones,  Park  & 
Johnston,  of  Macon,  Ga.,  on  the  brief),  for  appellees. 

Before  PARDEE,  WAXJCER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge.  [1]  This  was  a  bill  in  equity,  filed 
in  the  District  Cotirt  by  the  appellees,  the  Chickamauga  Trust  Com- 
pany, a  Tennessee  corporation,  and  W.  R.  Smith,  a  citizen  of  Georgia, 
against  the  appellants,  citizens  of  the  state  of  Georgia.  One  of  the 
plaintiffs  being  a  citizen  of  the  same  state  of  which  the  defendants 
are  citizens,  me  suit  was  not  maintainable  in  the  court  in  which  it 
was  brought,  unless  that  court  had  jurisdiction  upon  some  ground 
other  than  diversity  of  citizenship  of  the  opposing  parties. 

[2]  In  behalf  of  the  appellees  it  is  contended  that  the  suit  was 
such  a  one  that  the  court's  jurisdiction  was  not  dependent  upon  a 
diversity  of  citizenship.  This  contention  is  based  upon  the  circum- 
stance that  an  object  of  the  suit,  as  disclosed  by  the  bill,  is  to  enable 
one  of  the  plaintiffs,  the  Chickamauga  Trust  Company,  to  obtain  a 
disch<u-ge  of  liability  for  a  fund  in  its  possession  upon  the  payment 
of  it  into  court,  which  was  asked  to  require  the  several  defendants 
to  mterplead  and  set  up  conflicting  claims,  which  it  was  alleged  they 
wserted  against  the  fund;  one  of  the  defendants  being  the  trustee 
in  bankruptcy  of  EfEe  Rogers.  The  fund  was- that  part  of  the  pur- 
wase  price  of  land  of  the  bankrupt,  sold  under  a  foreclosure  of  a 
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first  lien  or  charge  given  or  created  to  secure  a  debt  to  the  Chicka- 
mauga  Trust  Company,  which  was  left  after  satisfying  that  secured 
debt  and  paying  other  amounts  claimed  to  have  been  properly  dis- 
bursed out  of  the  purchase  price.  It  was  contended  that  the  suit 
was  ancillary  or  auxiliary  to  the  bankruptcy  proceeding,  and,  be- 
cause of  that  fact,  was  maintainable  in  the  court  in  which  it  was 
brought,  though  one  of  the  plaintiffs  was  a  citizen  of  the  same  state 
of  which  the  defendants  are  citizens. 

The  bill  did  not  profess  to  be  in  aid  of  the  bankruptcy  proceeding. 
It  made  no  mention  of  that  proceeding,  except  by  averments  to  the 
following  effect  in  regard  to  a  petition  which  it  was  alleged  the  de- 
fendant trustee  in  bankruptcy,  several  months  before  the  filing  of  the 
bill,  addressed  to  the  referee  in  bankruptcy : 

The  petition  mentioned  averred  that  said  Smith  was  in  possession 
of  a  sum  alleged  to  be  the  balance  of  the  amount  paid  on  the  sale 
under  the  above-mentioned  foreclosure,  after  paying  the  secured 
debt  owing  to  the  Chickamauga  Trust  Company  and  the  costs  of  fore- 
closure, and  that  said  trustee  claimed  that  balance,  but  said  Smith 
failed  and  refused  to  pay  it  over  to  the  trustee ;  that,  pursuant  to 
the  prayer  of  said  petition,  the  referee  made  an  order  requirinif  said 
Smith  to  appear  and  show  cause  why  he  should  not  turn  over  said 
alleged  balance  to  said  trustee  in  bankruptcy;  that  said  Smith  duly 
made  answer  to  said  petition ;  and  that  the  proceeding  so  brought  by 
the  trustee  in  bankruptcy  was  pending  and  undisposed  of  at  the  time 
the  bill  in  this  case  was  filed.  The  relief  sought  and  obtained  in 
this  case  included  an  injunction  restraining  the  further  prosecution 
of  the  proceeding  commenced  by  the  filing  by  .the  trustee  of  the 
above-mentioned  petition  in  the  bankruptcy  proceeding. 

So  far  as  the  object  of  the  pending  suit  was  to  obtain  relief  inur- 
ing to  the  benefit  of  the  plaintiff  Smith,  there  was  nothing  in  it  to 
suggest  that  it  was  in  aid  of  the  bankruptcy  proceeding.  It  was 
not  alleged  that  any  fund  was  in  Smith's  possession  at  the  time  the 
bill  was  filed.  The  bill  contained  no  offer  to  surrender  to  the  court 
anything  in  the  possession  of  Smith.  So  far  as  he  was  concerned, 
the  bill  sought  an  injunction  restraining  the  further  prosecution  of 
a  proceeding  instituted  by  the  trustee  in  bankruptcy,  which  was  pend- 
ing and  undisposed  of.  As  to  this  phase  of  the  pending  suit,  instead 
of  it  being  one  auxiliary  to  or  in  aid  of  the  bankruptcy  proceeding, 
it  is  rather  to  be  regarded  as  one  seeking  to  interrupt  and  thwart  the 
prosecution  of  a  petition  filed  by  the  trustee  in  the  bankruptcy  pro- 
ceeding. If  the  Chickamauga  Trust  Company  had  been  the  sole  party 
plaintiff,  it  seems  that  the  suit  could  not  properly  have  been  regarded 
as  ancillary  to  the  bankruptcy  proceeding,  when  it  was  not  made  to 
appear  that  that  plaintiff  had  or  sought  to  have  any  connection  with 
the  bankruptcy  proceeding,  and  that  the  only  relief  sought  in  behalf 
of  that  plaintiff  was  an  injunction  restraining  the  defendants  from 
proceeding  against  the  plaintiff  after  its  payment  into  court  of  the 
fund  in  its  possession;  the  bill  showing  that  the  defendant  trustee 
in  bankruptcy  was  one  of  several  adverse  claimants  of  that  fund. 
If,  without  bringing  this  suit,  the  Chickamauga  Trust  Company  had 
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paid  into  the  bankruptcy  court  the  fund  in  its  possession,  that  court 
could  have  required  all  claims  against  that  fund  to  be  there  asserted. 

But  the  Chickamauga  Trust  Company  was  not  the  sole  plaintiff. 
So  far  as  the  suit  was  in  behalf  of  its  coplaintiff.  Smith,  it  had  no 
semblance  of  a  suit  ancillary  to  the  bankruptcy  proceeding.  As  to 
this  phase  of  the  suit  it  was  one  independent  of  the  bankruptcy  pro- 
ceeding against  several  defendants,  one  of  whom  happened  to  be  the 
trustee  in  bankruptcy.  It  was  suggested  in  argument  that  the  pres- 
ence of  Smith  as  a  plaintiff  in  the  suit  may  be  ignored,  and  the  suit 
treated  as  one  by  the  Chickamauga  Trust  Company  alone,  because 
Smith  was  a  mere  formal  and  unnecessary  party.  A  sufficient  an- 
swer to  this  suggestion  is  that  the  bill  sought  relief  inuring  to  the  sole 
benefit  of  the  plaintiff  Smith,  and  that  such  relief  was  awarded  by 
the  decree  appealed  from.  The  bill  showed  that  Smith  was  mate- 
rially interested  in  relief  sought.  The  prosecution  of  a  pending  pro- 
ceeding against  him  alone  was  enjoined. 

Nothing  is  disclosed  which  prevents  the  fact  that  one  of  the  plain- 
tiffs materially  interested  in  the  relief  sought  and  granted  is  a  citi- 
zen of  the  same  state  of  which  the  defendants  are  citizens,  having  the 
effect  of  making  the  case  one  not  within  the  jurisdiction  of  the  court 
in  which  it  was  brought. 

It  follows  that  the  decree  appealed  from  was  erroneous.  It  is  re- 
versed, with  direction  that  the  bill  be  dismissed  for  lack  of  juris- 
diction. 

Reversed. 


HTTGHBS  V.  tJNITED  STATES.  • 

(Circalt  Court  of  Appeals,  Eighth  Circuit    October  28,  1918^ 

No.  5139. 

1  IirTERNAL  REYXNtTE  ®S>11 — HARBISON  ANTI-NAROOTIO  ACT. 

The  Harrison  Antl-Narcotlc  Act  (Comp.  St.  1916,  g§  6287g-6287q)  Is  valid 
as  a  revenue  measure,  having  substantial  relation  to  the  raising  of 
revenue,  by  bringing  the  traiflc  In  such  drugs  Into  the  open,  and  It  Is 
Immaterial  that  another  purpose  of  Congress  may  have  been  the  suppres- 
sion of  the  drug  habit. 

2.  Cbdiinai.  Law  9s>304(4)— Judioiai.  Knowledge — Msanino  of  Wobds. 
Evidence  that  morphine,  heroin,  and  cocaine  are  derivatives  of  opium 
and  coca  leaves  Is  unnecessary,  on  prosecution  for  violation  of  the  Har- 
rison Antl-Narcotlc  Act  (Comp.  St.  1916,  §$  6287g-fl287q) ;  It  being  a 
matter  of  meaning  of  words  long  In  common  use,  about  which  there  Is 
no  obscurity,  cwitroversy,  or  dispute. 

8.  Poisons   «s>4 — Hauubon   Anti-Nabcotic  Act — Salk   bt  Fhtsician   as 

Relative  to  violation  of  the  Harrison  Antl-Narcotlc  Act  (Comp.  St.  1916, 
ii  6287g-e287q)  by  selling  without  written  orders  from  purchasers,  It  Is 
Immaterial  that  defendant  is  a  physician ;  his  sales  not  being  hi  the  prac- 
tice of  his  profession,  but  as  a  registered  dealer. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

^sFor  otlMr  ea*es  ace  lame  topic  &  KBT-NUMBBR  In  all  Kejr-Numbered  Dlgasta  &  Indexes 
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J.  H.  Hughes  was  convicted  of  violation  of  the  Harrisoa  Anti- 
Narcotic  Act,  and  brings  error.    Affirmed. 

B.  F.  Pursel,  of  Kansas  City,  Mo.,  for  plaintiff  in  error. 
Francis  M.  Wilson,  U.  S.  Atty.,  and  William  G.  Lynch,  Asst.  U. 
S.  Atty.,  both  of  Kansas  City,  Mo. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

HOOK,  Circuit  Judge.  Hughes  complains  of  a  conviction  and  sen- 
tence for  violating  section  2  of  the  Harrison  Anti-Narcotic  Act  of 
December  17,  1914  (38  Stat.  785.  c.  1  [Comp.  St.  1916,  §  6287hl). 
by  the  sale  of  morphine,  heroin,  and  cocaine  to  persons  not  producing 
written  ordws  on  forms  issued  by  the  Commissioner  oi  Internal  Rev- 
enue. He  contends  that  the  statute  is  unconstitutional,  that  the  indict- 
ment charged  no  offense,  and  that  the  evidence  at  the  trial  was  in- 
sufficient to  justify  his  conviction. 

Section  1  of  the  act  (section  6287g)  requires,  among  other  things, 
all  dealers  in  and  dispensers  of  opium  and  coca  leaves,  their  salts,  de- 
rivatives, or  preparations,  to  register  with  the  collector  of  internal 
revenue  and  pay  a  tax.  Section  2  prohibits,  with  exceptions,  the  sale 
or  dispensing  of  the  drugs,  except  upon  the  written  order  of  the  per- 
son seeking  to  purchase,  made  upon  blank  forms  issued  by  the  Com- 
missioner of  Internal  Revenue.  It  also  provides  that  to  obtain  the 
blanks  the  applicant  must  have  registered  and  paid  the  tax  required 
by  section  1.  Duplicate  orders  in  each  sale  must  be  made,  one  to  be 
retained  by  the  purchaser  and  the  other  delivered  to  the  dealer,  both 
to  be  kept  for  a  prescribed  period  and  subject  to  official  inspection. 
Section  9  (section  6287o)  prescribes  the  penalty  for  violations.  The 
effect  of  the  provisions  is  to  limit  sales  to  registered  dealers,  save  the 
excepted  instances.  One  exceptiori  authorizes  physicians  and  cer- 
tain others  to  dispense  the  drugs  in  the  course  of  "professional  prac- 
tice only,"  and  the  obtaining  of  them  from  a  dealer  upon  a  physi- 
cian's prescription,  both  without  the  written  order  above  referred  to. 
The  accused  r^stered  as- a  dealer  and  paid  the  tax,  but  he  sold  with- 
out written  orders  from  the  purchasers. 

[  1  ]  It  is  urged  that  the  purpose  of  the  statute  was  the  suppression 
of  the  drug  habit,  and  that  it  is  therefore  not  a  revenue  measure,  but 
one  of  police,  within  the  exclusive  province  of  the  states.  But  we 
think  it  cannot  be  said  that  the  provisions  referred  to  have  no  real 
or  substantial  relation  to  the  raising  of  revenue.  If  they  have  such 
relation,  we  have  nothing  to  do  with  any  other  purpose  of  Congress. 
The  traffic  in  such  drugs  is  of  a  peculiar  character.  Considerable  of 
it  is  carried  on  covertly  by  peddlers,  and  the  small  bulk  of  the  articles 
facilitates  clandestine  distribution.  The  difficulties  of  subjecting 
the  traffic  to  excise  and  preventing  frauds  on  the  revenue  are  ob- 
vious, and  it  was  competent  for  Congress  to  bring  the  traffic  into  the 
open.  That  there  may  be  consumers  of  the  drugs,  who  cannot  or 
will  not  obtain  them  in  the  ways  provided,  is  not  enough  to  condemn 
the  statute.  Substantially  the  same  result  might  have  followed  a 
heavy  tax  on  such  transactions,  as  to  which  there  would  be  no  col- 
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or  for  claim  of  unconstitutionality.  In  a  case  involving  another  pro- 
vision, this  same  statute  was  held  to  be  a  revenue  measure.  Unit- 
ed States  V.  Jin  Fuey  Moy,  241  U.  S.  394,  36  Sup.  Ct.  658,  60  L.  Ed. 
1061,  Ann.  Cas.  1917D,  854;  Id.  (D.  C.)  225  Fed.  1003. 

(2,  3J  It  is  also  urged  that  there  was  no  evidence  that  morphine, 
heroin,  and  cocaine  are  derivatives  of  opium  and  coca  leaves.  We 
think  that  is  a  matter  of  which  notice  may  be  taken.  In  a  sense  the 
question  is  one  of  the  definition  or  meanmg  of  words  long  in  com- 
mon use,  about  which  there  is  no  obscurity,  controversy,  or  dispute, 
and  of  which  the  imperfectly  informed  can  gain  complete  knowl- 
edge by  resort  to  dictionaries  within  reach  of  everybody.  Had  it 
deemed  it  necessary,  the  court  might  have  affirmatively  told  the  jury 
the  nature  of  the  drugs  sold  by  the  accused,  but  instead  of  doing  so 
it  assumed  without  question  that  they  were  of  the  kind  covered  by 
the  statute,  as  in  fact  they  were.  The  entire  trial  proceeded  without 
objection  upon  that  assumption.  Common  knowledge,  or  the  com- 
mon means  of  knowledge,  of  the  settled,  undisputed,  things  of  life, 
need  not  always  be  laid  aside  on  entering  a  courtroom. 

It  may  be  said,  in  conclusion,  that,  though  the  accused  was  a  phy- 
sician, he  was  not  indicted  and  charged  as  one,  and  it  was  clearly 
shown  that  his  sales  were  not  in  the  practice  of  his  profession.  His 
position  was  that  of  any  other  nonprofessional  dealer. 

The  sentence  is  affirmed. 


HUGHES  V.  UNITED  STATES.  ♦ 
(CIrcart  Gourt  of  Appeals,  Etehtta  Circuit    October  28,  1918.) 
No.  5140. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

U.  S.  G.  Hughes  wag  convicted  of  violation  of  the  Harrison  Antl-Narcotlc 
Act  (Act  Dec.  17,  1914.  c.  1,  38  Stat  T85  [Comp.  St  1916,  {{  6287g-6287q]),  and 
brings  error.    Affirmed. 

B.  F.  Pnrsel,  of  Kansas  City,  Mo.,  for  plaintiff  In  error. 
Francis  M.  WUson,  U.  S.  At^.,  and  William  G.  Lynch,  Asst  U.  S.  Atty.,  both 
of  Kansas  City,  Mo. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District  Judge. 

HOOK,  Clrcalt  Judge,  This  case  is  like  No.  8139  (253  Fed.  643.  —  C.  C. 
A.  — )  In  all  essential  ];)aracular8.  The  sentence  la  affirmed  for  the  same 
reasons. 

253  F. 35  *R«hearlng  denied  Januair  U,  itU. 
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McNBB  ▼.  WHITEHEAD. 

(OlTCult  Court  of  Appeals,  Eighth  Gircolt    October  28,  1018.) 

Mo.  5126. 

1.  Taxation-  ®=3l81 — Indian  Lands. 

The  Atoka  Agreement  (Curtis  Act)  S  29,  proTldlng  that  allotted  lands 
shall  be  nontaxable  while  title  reualns  In  the  original  allottee,  did  not 
continue  the  exemptlou  from  taxation  which  a  Ohoctaw  Indian  of  tbe 
.half-blood  enjoyed  to  his  heirs  of  less  than  half  Indian  blood. 

2.  Taxation  ®=»1S1 — Indian  LANoa 

Under  Act  May  27,  1906,  K  1.  2,  4,  6,  9,  relating  to  restriction  oa  atlen- 
atlou  of  lands  allotted  to  Indians,  and  declaring  that  death  of  any  allottee 
removed  restrictions,  h^i  that  on  the  death  of  a  half-blood  allottee  and 
descent  of  lands  to  heirs  of  less  than  half  Indian  blood  the  lands  be- 
came subject  to  taxation  prior  to  their  sale  through  tbe  OlUahoma  probate 
court ;  the  provisions  as  to  minority  not  changing  the  matter. 

In  Error  to  the  United  States  District  Court  for  the  Eastern  Dis- 
trict of  Oklahoma;   J.  W.  Woodrough,  Judge. 

Action  between  George  A.  McNee  and  James  E.  Whitehead.  There 
was  a  judgment  for  the  latter,  and  the  former  brings  error.  Reversed 
and  remanded  for  further  proceedings. 

James  S.  Twyford  and  Solon  W.  Smith,  both  of  Oklahoma  City, 
Okl.,  for  plaintiif  in  error. 

F.  E.  Riddle,  of  Tulsa,  Okl.,  and  J.  E.  Whitehead,  of  Oklahoma 
City,  Okl.,  for  defendant  in  error. 

S.  P.  Freeling,  of  Oklahoma  City,  Okl.  (Hunter  L.  Johnson,  of  Ok- 
lahoma City,  Okl.,  on  the  brief),  amicus  curiae. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

HOOK,  Circuit  Judge.  The  question  in  this  case  is  whether  lands 
in  Oklahoma  allotted  to  a  Choctaw  Indian  of  the  half-blood,  and  there- 
fore exempt  from  taxation  while  held  by  him,  become  taxable  upon 
his  death  and  the  descent  of  the  title  to  his  heirs  of  less  than  half  In- 
dian blood,  prior  to  their  sale  through  the  probate  courts  of  the  state. 
The  trial  court  held  them  exempt. 

[1]  There  was  no  vested,  contractual  right  of  exemption  beyond 
the  power  of  Congress  to  abrogate.  The  Atoka  Agreement  (section 
29  of  the  Curtis  Act  [Act  June  28,  1898,  c.  517,  30  Stat.  495])  pro- 
vides that  the  allotted  lands  "shall  be  nontaxable  while  the  title  re- 
mains in  the  original  allottee,"  but  manifestly  this  does  not  apply  when 
the  title  has  passed  to  his  heirs  by  inheritance.  To  hold  otherwise 
would  require  the  judicial  interpolation  of  the  words  "or  his  heirs" 
after  the  word  "allottee,"  and  we  are  not  authorized  to  make  it. 

[2]  The  case  really  turns  upon  sections  1,  2,  4,  6,  and  9  of  the 
Act  of  May  27,  1908  (35  Stat.  312,  c.  199).  So  far  as  pertinent  they 
are  as  follows : 

Section  1:  "That  from  and  after  sixty  days  from  the  date  of  this  act  the 
status  of  the  lands  allotted  heretofore  or  hereafter  to  allottees  of  the  Five 
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Civilised  Tribes  shall,  as  regards  restrictions  on  alienation  or  Incnmbrance, 
be  as  follows :  All  lands,  indudlng  homesteads,  of  said  allottees  enrolled  as 
intermarried  whites,  as  freediueu,  and  as  mixed-blood  Indians  having  less 
than  haU  Indian  blood  including  minors  shaU  be  free  from  all  restric- 
tions.   •    •    • " 

Section  2  provides  that  the  term  "minor"  or  "minors,"  as  used  In  the  act, 
shall  include  all  males  under  the  age  of  21  years  and  all  females  under  the 
age  of  18  years. 

Section  4:  "That  all  land  from  which  restrictions  have  been  or  shall  be 
removed  shnU  be  subject  to  taxation  and  all  other  dvll  burdens  as  though  it 
were  the  property  of  other  persons  than  allottees  of  the  Five  ClvlUzed 
Tribes.    •    •    •" 

Section  6:  "That  the  persons  and  property  of  minor  allottees  of  th^  Five 
Civilized  Tribes  shall,  except  as  otherwise  specifically  provided  by  law,  be 
subject  to  the  jurisdiction  of  the  probata  courts  of  the  state  of  Oklahoma." 

Section  9:  "That  the  death  of  any  allottee  of  the  Five  Civilized  Tribes  shall 
operate  to  remove  all  restrictions  upon  the  alienation  of  said  allottee's  laud : 
Provided,  that  no  conveyance  of  any  Interest  of  any  full-blood  Indian  heir  In 
such  land  shall  be  valid  unless  approved  by  the  court  having  Jurisdiction  of 
the  settlement  of  the  estate  of  said  deceased  allottee.    •    •    •  " 

As  regards  restrictions  upon  the  alienation  of  allotted  lands  and 
their  exemption  from  taxation,  it  was  the  practice  of  Congress,  rec- 
ognized by  repeated  decisions  of  the  courts,  to  make  a  clear  distinc- 
tion between  those  lands  still  held  by  the  original  allottees  and  those 
acquired  from  them  by  inheritance,  and  that  distinction  should  be 
bome  in  mind  in  the  present  case;  It  is  conceded  here  that,  if  sections 
1,  4,  and  9  stood  alone,  the  lands  in  question  would  be  taxable ;  but 
it  is  argued  that  the  definite  prescription  of  ages  of  minority  and  the 
subjection  of  the  lands  of  minors  so  defined  to  the  orders  of  tne 
local  probate  courts  amount  to  the  imposition  of  another  restriction 
upon  alienation,  with  its  accompanying  exemption  from  taxation, 
notwithstanding  the  removal  of  "all  restrictions"  in  sections  1  and 
9.  We  do  not  think  the  argument  is  sound.  Where  Congress  so  un- 
mistakably manifested  an  intention  to  remove  all  restrictions,  it  would 
take  language  more  clear  than  that  before  us  to  indicate  that  it  im- 
posed another  at  the  same  time.  In  one  sense  the  definition  of  mi- 
nority and  the  commission  of  jurisdiction  to  the  probate  courts  of  the 
state  constitute  a  limitation  or  restriction  but  the  purpose  was  to  avoid 
the  rules,  sometimes  loosely  applied,  of  estoppel,  waiver,  and  rati- 
fication in  respect  of  the  acts  of  minors  and  to  prevent  premature 
majority  by  decree  of  a  court  or  by  marriage  as  provided  by  state 
statutes.  This  was  but  a  recopiition  and  strengthening  of  the  ordi- 
nary disabilities  of  minority  in  behalf  of  those  of  Indian  blood,  not  an 
exception  to  the  removal  of  restrictions  upon  alienation  generally. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings  in  conformity  herewith. 
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DALT-WEST  MINING  CO.  et  al.  ▼.  SAVAGE  et  aL* 

(Circuit  Court  of  Appeals,  El^th  Circuit    October  28,  1918.) 

No.  4914. 

Appeal  and  E'Bbob  «=>766 — ^Bbiefs — Specification  or  Ebbobs — Oottbt  Bctles. 

Brief  for  plaintiffs  in  error  not  containing  a  spedtlcatlon  of  errors  on 
whlcli  they  rely,  as  reqiilred  by  Circuit  Court  of  Appeals  rule  24  (188  FeU. 
XTil,  109  C.  O.  A.  XYl),  Judgment  must  be  affirmed. 

Hook,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Utah ;  Tillman  D.  Johnson,  Judge. 

Action  by  Catherine  Savage  and  others,  widow  and  minor  children 
of  John  Savage,  deceased,  against  the  I>aly-West  Mining  Company 
and  others,  for  death  of  deceased.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

Hiram  E.  Booth,  of  Salt  Lake  City,  Utah  (William  H.  King,  P. 
T.  Famsworth,  Joel  Nibley,  E.  O.  Lee,  Carl  A.  Badger,  and  Benja- 
min L.  Rich,  all  of  Salt  Lake  City,  Utah,  and  William  E.  Hutton,  of 
Denver,  Colo.,  on  the  brief),  for  plaintiffs  in  error. 

Culbert  L.  Olson,  of  Salt  Lake  City,  Utah  (Albert  J.  Weber,  of 
Salt  Lake  City,  Utah,  on  the  brief),  for  defendants  in  error. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  TRIEBER,  Dis- 
trict Judge. 

TRIEBER,  Kstrict  Judge.  The  brief  filed  by  counsel  for  plain- 
tiffs in  error  does  not  contain  a  specification  of  errors  upon  which 
they  rely,  as  required  by  rule  24  of  this  court  (188  Fed.  xvi,  109  C. 
C.  A.  xvi).  In  City  of  Lincoln  v.  Sun  Vapor  Street  Light  Co.,  59 
Fed.  756,  8  C.  C.  A.  253,  decided  on  January  29,  1894,  this  court  an- 
nounced that  this  rule  "will  be  enforced  by  the  court,  to  the  end 
that  the  vital  issues  in  the  case  may  be  clearly  presented."  It  has 
been  enforced  ever  since.  Kinser  v.  United  States,  231  Fed.  856, 
146  C.  C.  A.  52,  Cooper  v.  Jewett,  233  Fed.  618,  628,  147  C.  C.  A. 

426.    The  latest  case  is  City  of  Goldfield  v.  Roger,  249  Fed.  39, 

C.  C.  A. . 

The  judgment  must  therefore  be,  and  is,  affirmed. 

SMITH,  Circuit  Judge  (concurring.)  I  fully  concur  in  the  forego- 
ing opinion  and  if  I  had  any  doubt  upon  the  question  raised  by  Judge 
Hook  still  I  think  there  is  no  prejudicial  error  shown  and  Ae  case 
must  in  any  event  be  affirmed. 

HOOK,  Circuit  Judge  (dissenting.)  Our  rules  of  appellate  prac- 
tice, like  those  of  the  Supreme  Court,  are  not  rules  of  substantive  law 
determining  rights,  but  are  designed  merely  to  facilitate  the  machinery 
of  justice.  Being  made  by  the  court,  they  are  applied  not  inexorably 
and  literally  in  all  cases  but  with  a  tempered  consideration  of  their  ' 
purpose  and  the  efforts  of  counsel  to  observe  them.    We  have  so  ap- 
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plied  them  in  innumerable  instances,  and  in  very  many  in  which  com- 
pliance has  been  much  less  apparent  than  in  the  case  at  bar. 

The. brief  for  plaintiffs  in  error  is  admirable  for  its  conciseness. 
True,  it  does  not  contain  a  formal  assemblage  in  one  place  of  the 
assignments  of  error  relied  on,  but  there  is  what  I  think  should  be 
regarded,  consistently  with  our  custom,  as  an  equivalent.  After 
a  narrative  of  the  case  and  of  the  trial  the  brief  is  divided  into  eight 
separately  numbered  divisions,  each  disclosing  a  matter  of  com- 
plaint. I  will  refer  to  but  two  of  them,  one  relating  to  an  instruc- 
tion asked  and  refused,  and  the  other  to  an  instruction  given.  The 
two  instructions,  one  denied  and  the  other  given,  are  antithetic,  and 
they  present  a  question  that  goes  in  a  direct  way  to  the  very  root 
of  the  verdict  and  judgment.  At  the  hearing  that  question  was  argued 
at  length  without  suggestion /that  it  was  not  sufficiently  brought  to 
our  notice.  What  does  the  brief  contain  by  way  of  specification  of 
the  two  errors  asserted?  The  heading  of  the  division  relating  to  the 
instruction  denied  gives  the  number  of  the  assignment  of  error  cov- 
ering it.  Then  are  given  the  pages  of  the  record  where  the  assign- 
ment, the  request  for  the  instruction  and  the  exception  to  the  ruling 
of  the  court  may  be  found.  Following  this,  the  requested  instruction 
itself  it  set  oat  "totidem  verbis,"  to  use  the  expression  of  our  Rule 
24,  with  a  statement  that  the  court  erred  in  refusing  it.  Then  the 
argument.  The  division  of  the. brief  allotted  to  the  instruction  which 
the  court  gave  is  similarly  arranged  and  is  equally  specific. 

Beyond  doubt  counsel  sought  to  comply  with  our  rules  and  they 
succeeded  in  all  that  concerns  substance  as  distinguished  from  form. 
We  could  not  help  but  know  from  the  brief  alone  precisely  what  the 
trial  court  did,  that  exceptions  were  reserved  and  that  our  jurisdic- 
tion and  duty  to  review  were  specifically  invoked,  all  with  appro- 
priate references  to  the  printed  record,  and  an  orderly  presentation 
and  discussion  of  each  point  separately. 


GRA.VELXJ3  v,  UNITED  STATES. 

(ClTcnlt  Court  of  Appeals,  Eighth  Circuit    October  28,  1918.) 

No.  5087. 

InOIAHB  ^=>li — ^AliOTMBNT — SELECTION. 

As  Act  Feb.  8,  1887  (Comp.  St.  1916,  f  4196  et  seq.).  Act  Jan.  14,  1889, 
and  Act  April  28,  1904,  do  not  require  the  distribution  of  all  lands  em- 
braced in  the  White  Earth  reservation,  reservation  of  land  by  the  Secre- 
tary of  the  Interior  in  accordance  with  the  treaty  of  1867  for  an  agency 
farm,  etc.,  will  not  be  reviewed,  and,  there  being  other  land,  an  Indian  is 
not  entitled  to  select  such  land  as  an  allotment. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota;  Page  Morris,  Judge. 

Suit  by  Annie  Fairbanks  Gravelle  against  the  United  States.  "  From 
a  decree  for  the  United  States,  complainant  appeals.    Affirmed. 
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George  B.  Edgerton  and  Charles  N.  Dohs,  both  of  St.  Paul,  Minn., 
for  appellant. 

Alfred  Jaques,  U.  S.  Atty.,  of  Duluth,  Minn.,  and  Francis  J.  Kear- 
ful,  Asst.  Atty.  Gen.,  and  Leslie  C.  Gamett,  of  Matthews,  Va.,  for 
the  United  States. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  This  is  an  appeal  by  Annie  Fairbanks 
Gfavelle  from  a  decree  denying  her  right  to  an  allotment  of  a  par- 
ticular 80-acre  tract  of  land  in  the  White  Earth  Indian  reservation 
in  Minnesota.  She  is  a  mixed-blood  Indian  of  the  Mississippi  band 
of  Chippewas  and  resided  on  the  reservation.  Under  the  treaty  of 
1867  (16  Stat.  719)  and  subsequent  acts  of  Congress  she  was  entitled 
to  160  acres  of  the  lands  in  the  reservation,  half  of  which  had  been 
allotted  to  her  before  the  present  controversy  arose.  In  Februarj-, 
1901,  the  Secretary  of  the  Interior  reserved  from  allotment  a  large 
tract  of  land  in  the  reservation,  including  the  80  acres  in  controversy, 
for  administrative  and  school  purposes,  and  particularly  the  80  acres 
as  an  agency  farm  and  pasture.  Notwithstanding  this  the  appellant 
in  May,  1916,  selected  it,  ^d  insisted  that  it  be  set  apart  to  her  to 
complete  her  allotment  right.  She  contended  that  the  withdrawal 
of  the  land  by  the  Secretary  was  without  authority  of  law.  The  trial 
court  held  otherwise. 

Of  course,  the  Secretary  of  the  Interior  has  no  power  to  defeat 
the  purpose  of  an  act  of  Congress  directing  the  disposition  of  Indian 
lands,  but  as  the  general  representative  of  the  government  in  its 
relation  to  the  Indians  there  is  much  that  he  may  consistently  do  to 
carry  out  its  policy  towards  them  while  they  are  still  in  a  state  of 
dependence,  and  especially  in  fulfilling  its  continuing  treaty  obliga- 
tions. While  the  acts  of  Congress  bearing  on.  the  present  case  (Act 
Feb.  8,  1887,  c.  119,  24  Stat.  388  [Comp.  St.  1916,  §  4195  et  seq.] ; 
Act  Jan.  14,  1889,  c.  24,  25  Stat.  642;  Act  April  28,  1904,  c.  1786. 
33  Stat.  539)  do  not  expressly  authorize  the  Secretary  to  withhold 
from  allotment  any  part  of  the  White  Earth  reservation,  on  the  oth- 
er hand,  they  do  not  require  the  distribution  of  the  entire  36  town- 
ships of  land  embraced  in  it.  Undoubtedly  there  was  a  substantial 
surplus  after  the  completion  of  the  allotments  to  all  entitled.  At  any 
rate  there  is  no  question  here  of  an  insufficiency  in  quantity  or  quality 
created  by  the  withdrawal  by  the  Secretary. 

The  treaty  of  1867  made  provisions,  rather  comprehensive  for  that 
period,  for  the  establishment  of  schools  and  the  promotion  of  agri- 
culture on  the  reservation,  and  pledged  substantial  aid  by  the  govern- 
ment for  those  objects.  We  need  not  recite  in  detail  what  has  been 
done  in  fulfillment  of  the  treaty.  It  is  sufficient  to  say  that  in  the 
years  following  extensive  buildings  and  other  facilities  have  been  pro- 
vided for  the  education  of  the  Indians  and  their  instruction  in  the 
arts  of  husbandry.  The  setting  apart  of  80  acres  for  an  agency  farm 
and  pastures  fits  well  within  the  treaty,  and  is  not  inconsistent  with 
the  allotment  statutes.     It  is  for  the  common  benefit  of  all  the  In- 
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dians  of  the  reservation,  like  schools  for  a  city  or  an  agfricultural  col- 
lege and  farm  for  a  state,  and  not  merely  for  part  of  them,  as  was 
the  case  in  Leecy  v.  United  States,  111  C,  C.  A.  254,  190  Fed.  289. 
The  quantity  reserved  does  not  appear  unreasonable  for  the  purpose, 
and  the  location  was  for  the  judgment  of  the  Secretary  of  the  In- 
terior, which  the  courts  will  not  review.  That  the  tract  reserved 
has  not  yet  been  used  as  an  agency  farm  and  pasture  is  unimportant 
A  view  of  future  needs  was  permissible,  especially  when  they  might 
be  defeated  by  individual  selections  and  allotments. 
The  decree  is  affirmed. 


URT  et  al.  v.  MAZER  CIGAB  MFG.  CO. 

(Clrcnlt  Ckmrt  of  Appeals,  Kigbth  Circuit.    Octobw  28,  1»18.) 

No.  6045. 

L  CouBTS  «=».328(10) — Fbdbbai.  Coubts — Jitbisdictionai.  Ajiottnt. 

The  federal  court  had  Jurisdiction  of  a  suit  for  unfair  and  fraudulent 
competition,  where  the  value  of  the  right  to  be  protected  by  the  Injunction 
exceeded  the  jurisdictional  amount,  even  though  the  damages  recovered 
were  less  than  such  amount. 

2.  Tbade-Mabks  asd  Tbadk-Names  «=>78 — Unfair  Competitioh — ^What  Con- 

snrnTBS. 

Where  defendant  copied  complainant's  dgar  containers,  the  fact  that 
each  did  business  In  distant  cities,  and  defendant's  containers  did  not 
come  into  competition  with  those  of  complainant,  other  than  containers 
on  which  complainant  pasted  a  customer's  name,  held  not  to  defeat  a 
salt  for  unfair  competition. 

3.  Tbade-Mabkb   and   Trade-Names   «=»93(3) — ^Unfair    CoupErmoR — ^Bvi- 

DEKCK. 

Evidence  held  to  show  that  defendant,  who  was  boofclceeper  and  sales- 
man, engaged  with  another,  who  was  guilty  of  unfair  competition,  was  a 
guilty  participant. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri ;   David  P.  Dyer,  Judge. 

Suit  by  the  Mazer  Cigar  Manufacturing  Company  against  Harriet 
Ury  and  another.  From  a  decree  for  complainant,  defendants  ap- 
peal.  AfSrmed. 

Chester  H.  Krum,  of  St.  Louis,  Mo.,  for  appellants. 
James  Love  Hopkins,  of  St.  Louis,  Mo.,  for  appellee. 
Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

HOOK,  Circuit  Judge.  In  a  suit  by  the  Mazer  Cigar  Manufactur- 
ing Company  against  Harriet  and  Richard  Ury  for  unfair  trade  and 
fraudulent  competition  by  clqsely  copying  the  size,  color,  and  marks 
of  its  tin  containers  for  hand-made  cigars,  the  trial  court  gave  plain- 
tiff a  decree  of  injunction  and  for  an  accounting.  Upon  the  account- 
ing plaintiff  was  awarded  $346.60  and  interest.  The  defendants  ap- 
pealed, and  have  specified  four  errors  on  which  they  rely. 

[1]  1.  That  the  amount  in  controversy  was  not  sufficient  to  con- 
fer jurisdiction.     But  there  was  proof  that  plaintiff's  property  right 
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which  it  sou|fht  to  protect  by  the  suit  was  of  a  value  much  more  thaji 
the  jurisdictional  requirement.  It  is  a  familiar  rule  th&t  the  test  is 
the  value  of  the  right  to  be  protected  against  a  continuing  violation, 
not  the  amount  of  loss  or  damage  actually  caused  by  the  trespass  to 
date. 

2.  That  plaintiff's  claim  on  the  merits  was  without  equity.  Upon 
this  a  comparison  of  the  containers  shows  a  close  resemblance  well 
calculated  to  deceive  the  ordinary  purchaser.  Moreover,  there  was 
convincing  proof  that  the  defendants  had  the  plaintiff's  containers 
copied  in  form,  marks,  and  appearance,  with  the  evident  intention 
of  appropriating  to  themselves  its  trade  and  good  will. 

[2]  3.  That  defendants  were  not  competitors  of  plaintiff,  and 
therefore  there  was  no  unfair  competition.  This  contention  rests  up- 
on the  fact  that  plaintiff,  a  Michigan  corporation,  made  and  sold 
its  product  from  Detroit,  and  that  defendants'  sales  were  confined 
to  St.  Louis,  Mo.,  and  neighborhood;  also  that  the  only  competitive 
contact  in  St.  Louis  was  with  a  customer  and  distributor  of  plain- 
tiff, whose  name  was  printed  on  the  containers.  This  practice  was 
in  accord  with  established  business  methods,  in  which  there  was  no 
intent  to  deceive  the  public,  and  it  does  not  affect  the  right  to  pro- 
tection.   There  was  in  fact  a  fraudulent  competition. 

[3]  4.  That  the  liability  of  defendant  Richard  Ury  was  not  shown. 
The  evidence  disclosed  that  the  business  in  which  the  unfair  and 
fraudulent  acts  were  committed  belonged  to  Harriet  Ury,  and  was 
conducted  largely  by  her  two  sons.  One  of  them,  Richard,  was  a 
salesman  and  the  bookkeeper.  He  conducted  the  correspondence 
with  the  concern  in  Pennsylvania  which  resulted  in  the  manufac- 
ture of  the  imitating  containers.  We  have  no  doubt  of  his  guilty 
participation. 

The  decree  is  affirmed. 


In  re  PORTER. 

HANECY  V.  TAYIXJR  (two  cases). 

(Circuit  C!ourt  of  Appeals,  Seventh  drcuit.    May  16, 1918.    Behearing  Denied 

September  6,  191&) 

Nos.  2543,  2660. 

Bakkeuptcy  <S=>170 — Attorney's  Fees — RETnB:». 

Where  payment  by  bankrupt  to  his  attorney,  In  contemplation  of  bank- 
ruptcy and  for  services  rendered  or  to  be  rendered  In  the  bankruptcy  pro- 
ceeding, was  in  excess  of  the  fair  and  reasonable  value  of  the  servic-es 
rendered,  the  attorney  was  properly  required  to  return  the  excess. 

Petition  to  Review  and  Revise  Order  of,  and  Appeal  from,  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  Division  of  the  North- 
em  District  of  Illinois. 

In  the  matter  of  Francis  G.  Porter,  bankrupt.  Petition  by  James 
W.  Taylor,  trustee  in  bankruptcy,  against  Elbridge  Hanecy.  There 
was  an  order  in  favor  of  petitioner,  and  defendant  petitions  to  review 
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and  revise,  and  also  appeals.    Petition  to  review  and  revise  disnussed, 
and  order  afBrmed. 

William  A.  Regan,  of  Chicago,  111.,  for  petitioner. 
Carlos  S.  r  Andrews,  of  Chicago,  111.,  for  respondent. 

Before  BAKER,  KOHLSAAT,  and  EVANS,  Circuit  Judges. 

PER  CURIAM.  On  the  hearing  upon  trustee's  petition  to  have  cer- 
tain moneys  paid  to  him,  the  referee  found  that  the  bankrupt,  Porter, 
had  paid  his  attorney  for  legal  services  rendered  and  to  be  rendered 
in  the  matter  of  the  Ixmkruptcy  the  sum  of  $2,491.21 ;  that  the  max- 
imum reasonable  attorney's  fees  for  such  services  were  $500.  The 
referee  directed,  the  attorney  to  pay  the  excess  to  the  trustee.  This 
order  of  the  referee  was  duly  approved  by  the  District  Court,  and 
is  here  attacked,  both  by  petition  to  review  and  revise  and  by  appeal 

Petitioner,  Hanecy,  asserts  that  the  money  was  paid  to  him  pur- 
suant to  an  agreement  made  shortly  before  the  barikruptcy  proceed- 
inp  were  instituted,  and  the  agreement  thus  made  called  for  serv- 
ices to  be  by  him  rendered  in  matters  entirely  disconnected  with  these 
bankruptcy  proceedings;  that  such  petitioner  was  in  fact  not  even 
aware  that  bankruptcy  proceedings  were  contemplated.-  He  also  as- 
serts that  part  of  the  moneys  by  him  received  came  directly  from  the 
bankrupt's  wife,  while  the  trustee  contends  the  prt^erty  converted 
into  cash,  if  ever  the  wife's  property,  was  given  by  her  to  her  hus- 
band, and  thereby  became  a  part  of  the  bankrupt's  estate.  The  issues 
thus  presented  go  to  the  sufficiency  of  the  evidence  to  support  the  find- 
ings of  the  referee,  and  not  to  the  sufficiency  of  the  findings  to  sup- 
port the  order. 

We  have  examined  the  evidence  carefully  and  find  it  conflicting. 
Nothing  could  be  gained  by  setting  forth  the  conflicting  statements. 
We  conclude  that  such  evidence  amply  supports  the  referee's  finding 
that  the  payment  was  made  by  the  bankrupt  out  of  his  estate  in  con- 
templation of  bankruptcy,  and  was  for  services  rendered  or  to  be 
rendered  such  bankrupt  in  the  matter  of  his  bankruptcy  proceedings. 
The  amount  thus  received  being  in  excess  of  the  fair  and  reasonable 
value  of  the  services  rendered,  the  recipient  was  properly  required  to 
return  the  excess. 

The  petition  to  review  and  revise  is  dismissed,  and  the  order  af- 
firmed. 


BRINKMAN  v.  MORGAN,  Warden. 

(Clreult  Coui'c  of  Appeals,  Eighth  Circuit.    October  28,  1918.) 

No.  6114. 

(^nanAi,  I.aw  9=>1216(2) — ^Sentence — Sufficienct — "CofrcuBKENTLT." 

Where  petitioner  pleaded  guilty  to  on  Indictment  charging  eight  for- 
geries of  postal  money  orders,  and  under  Criminal  Code,  f  218  (Comp.  St. 
1016,  {  10388),  he  might  have  been  sentenced  to  cumulatlre  imprisonment 
for  5  years  for  each  offense,  a  sentence  to  10  years'  Imprisonment,  to       » 
run  concarrently  on  all  counts,  Is  valid,  and  cannot  be  treated  as  a  sen' 
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tence  for  6  years,  because  of  the  word  "coucurrenUy,"  as  that  means  In 
unity,  and  may  be  treated  as  proriding  the  imprisonment  should  run  oa  all 
the  counts  In  the  aggregate. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Concurrently.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas ;  John  C.  Pollock,  Judge. 

Petition  for  a  writ  of  habeas  corpus  by  August  Brinkman  against 
Thomas  M.  Morgan,  Warden  of  the  United  States  Penitentiary  at 
Leavenworth,  Kan.  From  an  order  denying  his  discharge,  petitioner 
appeals.    Affirmed. 

August  Brinkman,  of  St.  Louis,  Mo.,  pro  se. 

Fred  Robertson,  U..S.  Atty.,  and  L.  S.  Harvey,  Asst.  U.  S.  Atty., 
both  of  Kansas  City,  Kan.,  for  appellee. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  This  is  an  appeal  from  an  order  in  ha- 
beas corpus  denying  the  discharge  of  Brinkman,  the  appellant,  from  im- 
prisonment in  tlae  United  States  penitentiary  at  Leavenworth,  Kan. 
He  was  indicted  in  eight  counts  for  that  number  of  separate  of- 
fenses by  forging  and  uttering  postal  money  orders.  He  pleaded  guil- 
ty and  was  sentenced  to  imprisonment  in  the  penal  institution  men- 
tioned for  10  years,  commencing  on  a  day  speci$ed  "and  to  run  con- 
currently on  all  counts  of  the  indictment."  He  contends  that  the 
words  above  quoted  from  the  sentence  either  make  it  one  of  impris- 
onment for  5  years,  which  with  credit  for  good  conduct  he  claims  to 
have  served,  or  that  they  are  without  sense  and  render  the  sentence 
wholly  void. 

Under  the  statute  applying  to  his  case  the  appellant  might  have 
been  sentenced  to  cumulative  imprisonment  for  5  years  on  each  count, 
a  total  of  40  years.  •  Section  218,  c.  8,  Criminal  Code  (Act  March  4, 
1909,  c.  321,  35  Stat.  1131).  But  he  contends  that  a  sentence  in  gross 
on  several  counts  greater  than  the  statutory  provision  for  one  is  in- 
valid, and  that  the  10  years  imposed  upon  him,  being  more  than  the 
punishment  authorized  for  a  single  offense,  cannot  properly  be  said  to 
run  "concurrently"  on  8.  We  can  conceive  of  no  sound  legal  ob- 
jection to  a  single  sentence  for  several  offenses  charged  in  one  in- 
dictment, if  it  does  not  exceed  the  statutory  maximum  for  all.  We 
have  held  such  a  sentence  valid.  Myers  v.  Morgan,  139  C.  C.  A. 
641,  224  Fed.  413.  It  is  true  that  the  word  "concurrently"  is  gener- 
ally used  when  terms  of  imprisonment  are  imposed  separately  for 
each  of  two  or  more  offenses  charged  in  the  same  indictment,  and  to 
indicate  that  while  the  convicted  prisoner  is  serving  one  he  is  serving 
all.  When  so  used,  the  sentence  is  the  opposite  of  cumulative.  But 
that  use  is  not  exclusive.  Concurrently  is  also  defined  as  "in  combi- 
nation or  unity."  When  found  in  a  sentence  like  that  before  us,  the 
reasonable  construction  is  that  the  years  of  imprisonment  specified 
run  as  a  unit  upon  all  the  counts  in  the  indictment;  that  is  to  say, 
not  upon  each  of  the  counts  severally,  but  all  of  them  in  the  aggr^ate 
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The  prior  history  of  this  case — a  first  sentence,  a  decision  in  habeas^ 
corpus,  and  then  the  present  sentence — indicates  that  the  above  was 
intended  by  the  court  in  which  the  appeUant  was  tried. 

Some  other  contentions  are  made.  They  are  either  not  sustained 
by  the  record  or  not  open  in  habeas  corpus. 

The  order  is  affirmed. 


CHICAGO,  B.  I.  4  P.  RT.  CO.  T.  UJHTBD  STATBS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  2S,  1918.) 

No.  Q046. 

MaSTEB  Airs  SEBTANT  ®=>13 — RBQITUlTIONS — BaILBOAD  TSLESBAPnEB — ^HOTTBS 

or  Service. 

An  hour  allowed  a  telegrapher  for  meals,  during  which  he  was  subject 
to  recall,  etc.,  cannot  be  deducted  from  the  whole  time  he  was  on  duty 
withhi  the  Hours  of  Service  Act,  {  2  (Comp.  St.  1916,  §  8678),  so  as  to 
allow  a  railroad  company  to  escape  penalty  for  violating  the  act  by  Iteep- 
Ing  the  telegrapher  on  duty  more  than  9  hours. 

In  Error  to  the  District  Court  of  the  United  States  for  the  res- 
trict of  Kansas ;  John  C.  Pollock,  Judge. 

Proceeding  by  the  United  States  of  America  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  for  violation  of  the  Hours 
of  Service  Act  There  was  a  judgment  for  the  United  States,  and 
defendant  brings  error.    Affirmed. 

Paul  E.  Walker  and  Luther  Bums,  both  of  Topeka,  Kan.,  for 
plaintiif  in  error. 

Fred  Robertson,  U.  S.  Atty.,  of  Kansas  City,  Kan.,  and  Roscoe 
F.  Walter,  Sp.  Asst.  to  U.  S.  Atty.,  of  Washington,  D.  C. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

HOOK,  Circuit  Judge.  The  railway  company  was  held  by  the  trial 
court  to  have  violated  section  2  of  the  Hours  of  Service  Act  of  March 
4,  1907  (34  Stat.  1415,  c.  2939  [Comp.  St.  1916,  §  8678]),  by  requir- 
ing or  permittin|;  a  telegraph  operator  in  one  of  its  day  and  night 
stations  to  remam  on  duty  more  than  9  hours  in  a  24-hour  period. 
On  November  25,  1913,  the  operator  went  on  duty  at  2  p.  m.  and  left 
at  11 :40  p.  m.,  but  in  the  meantime  had  been  absent  an  hour  for  sup- 
per. The  question  in  the  case  depends  upon  the  conditions  of  his 
absence  for  supper,  and  is  whether  the  time  should  be  deducted  from 
the  9  hours  and  40  minutes,  or  whether  he  was  still  on  duty  within 
the  intent  of  the  statute. 

The  usual  daily  service  of  the  operator  was  from  2  p.  m.  to  1 1 
p.  m.,  with  an  hour  out  for  rest  and  his  evening  meal.  The  hour, 
generally  from  6  o'clock  to  7,  was  not  definitely  fixed,  but  depended 
upon  the  requirements  of  the  work.  The  understanding  between 
Wm  and  the  company,  and  the  practice,  was  that,  though  at  some 
time  he  should  have  his  hour  off,  it  was  alterable  and  adjustable  to 
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the  needs  of  the  office;  also  that,  while  oflF  duty  during  the  hour, 
he  was  subject  to  recall  by  the  company  whenever  its  business  re- 
quired. It  is  clear  that  the  time  allowed  was  so  uncertain  and  re- 
strained that  it  was  not  a 'period  for  refreshment,  rest,  and  recrea- 
tion within  the  meaning  of  the  law.  It  was  not  his  own,  to  occupy 
as  he  deemed  best.  He  was  at  his  employer's  beck  at  any  time,  and 
might  even  be  called  to  the  office  from  the  taljle.  He  was  not  free 
to  go  from  his  home  beyond  reach  of  a  summons  to  active  duty,  but 
had  to  hold  himself  within  call  and  in  readiness  to  respond  at  any 
moment.  Instead  of  that  sense  of  freedom  essential  to  mental  and 
physical  relaxation,  a  tenseness  was  imposed  as  by  an  alarm  clock 
sounding  peremptorily,  but  with  uncontrolled  irregularity.  The 
hour  of  rest  and  refreshment  was  dominated  by  the  business  require- 
ments of  the  company.  That  on  the  day  in  question  he  was  not 
called  before  it  expired  is  immaterial.  The  arrangement  between 
them  and  the  practice  determined  their  relation,  and  whether  the 
operator  should  be  regarded  as  free  or  on  continuing  duty.  This 
conclusion  is  m  harmony  with  the  decisions  of  this  and  other  courts. 
It  is  enough  to  cite  Missouri,  Kansas  &  Texas  R.  Co.  v.  United  States, 
231  U.  S.  112,  34  Sup.  Ct.  26,  58  h.  Ed.  144. 
The  judgment  is  affirmed. 


HUNNICUTT  et  al.  v.  UNITED  STATCa 

(Clrcnlt  Court  of  Appeals,  Fifth  Clrcnit.    October  18, 1918.) 

No.  3222. 

OBiinNAi.  IiAw  ^slOSSU) — ^Afpkali — Objections  to  Oharob. 

Errors  In  charge  are  not  available  In  reviewing  court,  where  court's  at- 
tention was  not  directed  thereto  before  jury's  retirement. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Georgia ;  Beverly  D.  Evans,  Judge. 

Will  Hunnicutt  and  others  were  convicted  of  illicit  distilling,  and 
they  bring  error.    Affirmed. 

John  R.  Cooper,  of  Macon,  Ga.  (E.  W.  Butler  and  Sam  Hunter, 
both  of  Macon,  Ga.,  on  the  brief),  for  plaintiffs  in  error. 
E.  M,  Donalson,  U.  S.  Atty.,  of  Macon,  Ga. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

PER  CURIAM.  A  reversal  is  sought  because  of  alleged  errors  in 
parts  of  the  court's  charge  to  the  jury.  The  record  fails  to  show  that 
before  the  jury  retired  any  exception  was  so  made  as  to  direct  the 
court's  attention  to  either  of  the  parts  of  its  charge  now  complained 
of.  The  judgment  is  not  to  be  reversed  because  of  rulings  made  in 
the  course  of  the  trial,  of  which  complaint  was  not  made  to  the  court 
before  the  case  went  to  the  jury. 
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UNION  SPECIAL  MAOH.  (X).  t.  QUAKEE  CITT  JFLOUR  MILLS  CO. 

QUAKER  cm  FLOUR  MILLS  CO.  v.  UNION  SPECIAL  MACH.  CO. 

(Circuit  Conrt  of  Ai^teals,  Third  Circuit    August  2,  1D17.) 

Nos.  2201,  2202. 

L  Patbnts  «s»328 — ^Notxiot— UsB  of  Pbiob  Abt. 

Bigelow  patent.  No.  875,314,  claims  67-75,  Indufllve,  for  a  machine  for 
sewing  the  mouths  of  filled  sacks.  Is  valid;  the  production  of  such  ma- 
chine not  being,  In  view  of  the  prior  art,  the  mere  exercise  of  mechanical 
skill  in  assembling  existing  mechanisms,  but  a  problem  calling  for  a 
high  order  of  tnventive  genius. 

2.  PATBNTB    <S=3328 IirFBlHOEMEWT. 

Bigelow  patent,  No.  875,314,  claims  67-75,  Inclusive,  for  a  machine  for 
sewing  the  mouths  of  filled  sacks,  field  Infringed  by  defendant's  machine, 
which  Is  Illustrated  by  the  drawings  of  the  Burghardt  patent,  No. 
766,111,  for  a  thread  cutter  for  bag-sewlng  machines,  but  which,  in  so  far 
as  the  issues  are  concerned,  does  not  purport  to  be  made  under  a  patent. 

Cross-Appeals  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania;  Oliver  B.  Dickinson,  Judge. 

Bill  by  the  Union  Special  Machine  C<Mnpany  against  the  Quaker 
City  Flour  Mills  Company.  Bill  dismissed  (236  Fed.  246),  and  com- 
plainant appeals;  defendant  prosecuting  cross-appeal.  Decree  va- 
cated, and  record  remanded,  with  directions. 

Fraley  &  Paul,  of  Philadelphia,  Pa.  (Joseph  C.  Fraley,  of  Phila- 
delphia, Pa.,  and  C.  L.  Sturtevant  and  E.  G.  Mason,  both  of  Wash- 
ington, D.  C,  of  counsel),  for  appellant. 

J.  Edgar  Bull,  of  New  York  City,  and  Wm.  N.  Cromwell,  of  Chi- 
cago, 111.  (Cromwell,  Greist  &  Warden,  of  Chicago,  111.,  of  coun- 
sel), for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  Union 
Special  Machine  Company  filed  a  bill  in  equity  against  the  Quaker 
City  Flour  Mills  Company,  charging  infringement  of  two  patents 
granted  to  it  as  assignee.  One  of  said  patents.  No.  875,314,  to  John 
Bigelow,  on  December  31,  1907,  was  for  a  filled-bag  sewing  machine; 
the  other.  No.  875,339,  to  Charles  H.  Foster,  also  dated  December 
31,  1907,  was  for  apparatus  for  delivering  filled  bags  to  sewing  ma- 
chines. That  court  adjudged  each  patent  invalid  as  to  the  claims 
in  suit,  holding,  in  an  opinion  reported  at  236  Fed.  246,  that  : 

"In  view  of  the  prior  art,  the  subject-matter  claimed  tlierein  Involved  only 
the  exercise  of  mechanical  skill,  and  did  not  require  invention." 

The  case  is  an  important  one.  It  concerns  machines  in  general  use, 
of  high  mechanical  effectiveness,  and  of  much  economic  and  commer- 
cial value  in  industries  where  the  mouths  of  filled  bags  of  different 
sizes  are  sewed.  The  plaintiff  is  a  large  manufacturer  of  special  sew- 
ing  machines  for  factory,  as  distinguished  from  domestic,  use,  and, 
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while  the  defendant  is  engaged  in  milling  flour,  its  bag-sewing  ma- 
chine is  manufactured  by  the  Washburn-Crosby  "Company,  which  is 
defending  this  test  case.  No  questions  of  title  or  accounting  for 
past  profits  are  here  involved,  and  the  purpose  of  the  parties  is  to 
make  this  a  test  case  between  the  two  manufacturers.  It  will  there- 
fore be  seen  the  issues  involved  are  simply  validity  and  infringe- 
ment. 

[  1  ]"  Turning  first  to  the  question  of  validity,  we  note  that  it  is  no w 
clear  that  the  successful  solution  of  the  problem  of  constructing  a 
filled-bag  sewing  machine  involves  the  successful  co-ordination  of 
several  dependent  mechanical  elements.  In  the  first  place,  for  suc- 
cessful commercial  practice,  it  is  necessary  that  the  passage  of  the 
bags  on  the  endless  conveyor  be  rapid;  otherwise,  the  machine  could 
not  be  used.  In  the  next  place,  for  mechanical  reasons,  it  is  neces- 
sary that  the  travel  of  the  bags  be  continuous  and  nonintermittent, 
as  it  is  obvious  that  a  conveyor  should  not  be  subjected  to  the  sud- 
den and  numerous  jerks  incident  to  an  intermittent,  interrupted  for- 
ward movement  of  a  number  of  heavy  filled  bags.  In  the  next  place, 
the  sewing  by  machine  of  a  fabric  requires  that  there  must  be  an  in- 
termittent dwell  or  interrupted  movement  of  the  fabric  during  the  in- 
stant the  needle  is  in  it.  It  follows,  therefore,  that  to  make  a  bag-sew- 
ing machine  mechanically  operative,  that  portion  of  the  bag  which  is  im- 
mediately adjacent  to  the  stitch-forming  mechanism,  and  which  is 
being  sewed,  must  have  an  intermittent  forward  movement  to  per- 
mit needle  disengagement  from  the  fabric,  while  at  the  same  time 
there  must  be  a  continuous,  nonintermittent  advance  of  the  main 
body  or  bulk  of  the  bag;  in  other  words,  there  must  be  a  distinct, 
individual,  intermittent  fabric  feed,  and  a  distinct,  individual,  con- 
tinuous bag.  feed,  different  in  themselves,  but  so  coupled  and  co-or- 
dinated by  combining  mechanism  that  the  continuous  travel  of  the 
body  of  the  bag  and  the  intermittent  travel  of  the  mouth  of  the  bag 
shall  be  actuated  from  a  single  driving  shaft,  so  as  not  to  conflict 
with  each  other. 

That  filled  bags  could  be  conveyed  rapidly  was,  of  course,  well 
known.  That  filled  bacfs  could  be  successfully  machine  sewed  was 
equally  well  known.  That  bag  conveyance  was  and  must  be  contin- 
uous and  nonintermittent,  and  that  sewing  was  and  must  be  intermit- 
tent, were  recognized  facts.  It  was,  however)  to  the  very  difficult 
problem  of  the  harmonizing  of  these  two  latter  seemingly,  antag- 
onistic, indispensable  factors,  that  the  patent  of  Bigelow  was,  in  the 
claims  here  concerned,  addressed.  In  addition  to  the  above  antag- 
onistic elements  of  fabric  feed  and  bag  feed,  three  other  complicat- 
ing factors  were  also  involved.  In  the  first  place,  the  bag  was  filled 
and  open-mouthed,  and  it  had  to  stand  upright  on  the  conveyor ;  hence 
tlie  sewing  mechanism  had  to  overhang  the  upright  bag,  and  there- 
fore the  fabric  to  be  sewed  must  be  presented  to  the  needle  in  a 
vertical  position,  and  the  needle  must  reciprocate  back  and  forth  in 
a  horizontal,  instead  of  in  the  customary  vertical,  way.  Moreover, 
as  the  bags  themselves  were  of  different  heights,  it  is  evident  that 
the  conveyor,  which  has  continuous  motion,  as  we  have  seen,  and  had 
to  be  co-ordinated  to  the  intermittent  motion  requirement  of  the  sew- 
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ing  mechanism,  had  to  be  so  constructed  that  it  could  be  adjusted  to 
handle  different  heights  of  bags  without  disturbing  such  co-ordinated 
relation  between  it  and  the  sewing  machine.  These  several  features 
are  aptly  described  by  one  of  the  plaintiff's  witnesses  in  these  words : 

"In  sadi  a  madiine  It  is  Important  that  tbe  feed  or  carrier  belt  or  conveyor 
should  be  capable  of  being  moved  up  and  down  relatively  to  the  sewing  ma-, 
clilne.  so  that  tbe  same  machine  may  be  used  for  bags  of  different  sizes.  Tbo 
movement  of  the  conveyor  or  carrier  belt  is  automatic;  it  being  fed  or 
moved  along  by  a  connection  with  the  same  driving  mechanism  which  drives 
the  stitching  mechanism,  thereby  insuring  a  proper  feed  of  the  bag  as  the 
.<:titching  proceeds.  This  Involves  co-ordination  between  the  automatic  driving 
mechanism  and  the  mechanism  for  raising  and  lowering  the  carrier  belt,  In 
order  that  the  carrier  belt  may  be  driven  at  the  proper  speed,  Irrespective  of  Its 
elevation.  The  feed  of  the  material  In  an  ordinary  sewing  machine  is  common- 
ly an  intermittent  or  step-by-step  feed.  In  dealing,  however,  with. so  large  a 
freight  as  a  filled  bag,  it  Is  important  that  it  should  be  fed  continuously,  to 
avoid  the  abrupt  movement  of  an  Intermittent  feed." 

The  final  development  in  this  art  of  a  successful  filled-bag  sewing 
machine  has  now  brought  into  clear  light  that  these  fundamental  fac- 
tors and  conflicting  elements  confronted  the  art,  and  had  to  be  over- 
come and  co-ordinated,  if  a  commercially  successful  machine  was  to 
be  produced.  It  is  also  clear  from  the  testimony  that  the  need  of  such 
a  machine  was  felt  in  the  art,  that  sewing  machine  constructing  com- 
panies of  long  experience  recognized  the  difficulty  of  its  solution,  and 
that  men  of  large  mechanical  ability  addressed  themselves  to  the  prob- 
lem. It  has  therefore  seemed  probable  to  us  from  the  proofs  that  the 
production  of  such  a  machine  was  not  the  mere  exercise  of  mechanical 
skill  in  assembling  existing  mechanisms,  but  rather  a  problem  that 
called  for  a  high  order  of  inventive  genius.  That  such  was  then  the 
view  of  those  versed  in  the  art  is  shown  by  the  correspondence  in 
1897  between  two  such  experienced  firms  as  the  Washburn-Crosby 
Company,  the  real  defendant  in  this  case,  and  the  well-known  Will- 
cox  &  Gibbs  Sewing  Machine  Company.  The  letter  which  is  printed 
in  the  margin '  shows  that  the  Washburn-Crosby  Company  were  un- 

1  New  York,  November  16,  1807. 
Washbum-Crost^  Co.,  Minneapolis,  Minn. — Gentlemen:  We  duly  received 
yonr  esteemed  favor  of  October  21st,  and  since  Its  receipt  have  had  under 
consideration  this  matter  of  atitchinff  the  mouth*  of  flour  sacks  ichen  filled. 
Several  of  our  experts  liave  looked  the  subject  over,  and  we  regret  to  say  to 
fou  that  none  of  them  are  able  to  advise  ua  that  the  thing  is  very  easy  of 
accomplishment,  nor  is  it  very  clear  to  any  of  them  how  the  thing  is  to  bit 
done  at  ail,  and,  under  any  circumstances,  it  cannot  be  discovered  that  there 
is  very  much  money  in  this  thing,  however  well  It  might  be  done.  You  tell  us 
In  yours  of  October  21st  that  some  Chicago  people  already  have  "a  large 
machine  tet  packing  seeds  and  grain  from  the  spout  and  sewing  them  Into 
the  automatic  ^tcb."  It  would  seem  to  us  (and  the  same  recommendation 
comes  from  every  one  who  has  looked  Into  this  matter  in  your  behalf)  that 
those  are  the  people  to  go  to,  to  get  done  the  work  you  want  on  flour  sacks. 
M  they  have  got  so  far  as  to  have  a  machine  successfully  working  in  the 
<tltching  of  sacks  filled  with  seeds,  it  would  ot^ear  to  be  a  simple-  matter  to 
'Pply  It  to  sticks  tilled  with  flour.  If  we  wanted  anything  of  this  kind  done, 
'e  ■boald  betake  ourselves  at  once  to  these  Chicago  people,  in  preference  to 
sttemptlng  any  device  of  our  own  getting  up.  In  this  way  we  should  avail  of 
Mperience  already  gained,  and  in  all  probability  find  the  broad  ground  so 
(weitd  with  patei^ta  by  these  Chicago  people  as  to  make  anything  outside 
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able  to  solve  the  problem  of  a  filled-bag  sewing  machine,  and  had  ap- 
pealed for  help  to  the  Willcox  people.  The  experts  of  the  latter,  how- 
ever, were  unable  to  see  how  it  could  be  done,  but  advised  the  Wash- 
bum  people  to  confer  with  Bigelow,  the  patentee,  as  a  man  with  large 
experience  in  mechanical  matters.  It  is  also  dear  that  the  Timewell 
machine,  made  under  patent  No.  607,810  of  July,  1898,  applied  for 
July  31,  1897,  and  several  others,  and  which  is  now  urged  as  an 
anticipation,  was  confessedly  inadequate  to  meet  the  standard  of  effi- 
ciency required  in  a  commercially  successful  bag-sewing  machine.  In 
that  regard  the  testimony  of  Harding,  the  superintendent  of  the  Wash- 
bum-Crosby  Company,  was  that  they  returned  the  Timewell  machine 
to  the  manufacturer  because  it  was  not  a  success  in  their  work;  that 
he  suggested  sortie  changes,  which  were  made;  that  these  were  not 
successful,  and  the  machine  was  again  returned  to  the  Timewell  people. 
As  to  the  capacity  of  the  machine,  the  testimony  of  Scott,  a  millwright, 
was: 

"We  can  sew  all  the  way  from  6  to  10  bags  per  minnte,  but  6  bags  a  minute 
Is  about  as  fast  as  they  can  handle  them  and  truck  them  away,  XOO-pouud 
bags." 

So,  also,  Harding's  testimony  was: 

"Q.  Do  you  know  about  how  many  bags  per  minute  or  per  hour  you  were 
able  to  sew  with  that  machine?  A.  I  think  while  the  machine  was  running 
we  were  able  to  sew  about  6  or  8  a  minute.  Q.  Is  that  sufficient  speed  to 
make  a  machine  of  that  kind  desirable  and  profitable  to  the  owner?  A.  It  is 
not.  Q.  In  your  opinion,  about  how  many  sacks  per  minute  ought  to  be 
the  capacity  of  a  machine  to  be  a  successful  and  desirable  one  for  that 
purpose?     A.  From  15  to  20." 

From  the  testimony  of  the  same  witness,  it  appears  that  he  himself 
sought  to  solve  the  problem,  and  had  a  machine  built,  but  that  even 
a  skilled  operator  was  only  able  to  get  a  speed  of  from  12  to  15  per 
minute  on  it,  and  that  its  use  was  finally  abandoned.  From  our  ex- 
amination of  the  prior  art,  we  may  regard  Timewell  as  the  high-water 
mark  of  development  prior  to  Bigelow ;  but  as  such  it  is  clear  that  it 
left  no  impress  on  the  milling  industry,  and  had  it,  or  indeed  any 
other  attempt  prior  to  Bigelow,  been  all  the  art  developed,  that  art 
would  never  have  gone  to  the  use  of  bags  and  the  discard,  in  large 
part,  of  barrels.  Moreover,  it  is  clear  that  in  Bigelow  selecting  from 
the  prior  art  the  separate  individual  elements  not  only  was  a  wise  choice 
required  in  the  selection  of  usuable  elements,  but  there  was  a  corre- 
sponding wisdom  required  in  discarding  elements  or  parts  of  elements 

of  them  somewhat  inefficient.  Mr.  John  Bigelow,  of  your  dty,  Is  a  long- 
time friend  of  ours,  and  during  the  past  week  he  was  in  here.  Being  In  the 
same  business  as  yourselves,  we  interviewed  him  on  the  subject  and  went 
over  the  correspondence.  He  suggests  that  upon  his  return  to  Minneapolis 
he  will  look  into  the  matter  a  little,  and  he  thinks,  if  you  will  see  him,  a 
talk  over  the  matter  might  be  interesting  and  to  your  benefit.  Mr.  Bigelow 
has  had  a  large  experience  In  mechanical  matters.  We  wish,  after  his  re- 
turn home  (which  will  be  about  the  Ist  of  December),  you  will  see  him  for  a 
talk ;  he  will  give  you  some  idea  of  how  we  feel  about  this  subject. 

Yours  very  truly,  [Signed]    Willcox  &  Gibbs  S.  M.  Co., 

J.Pannly,  Treaso. 
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inconsistent  with  the  co-ordination  essential  to  the  successful  working 
of  a  bag-sewing  machine.  The  state  of  the  art  when  Bigelow  turned 
his  attention  to  it,  and  its  failings,  and  AVhat  he  had  to  do,  are  fairly 
set  forth  in  the  summary  oiade  by  counsel,  viz. : 

"In  the  case  of  the  Timewell  machine,  which  constituted  the  high-water 
mark  of  the  prior  art,  the  Inventor  mntllated  the  sewing  machine,  by  omitting 
Its  feed  mechanism,  and  thus  precluded  the  possibility  of  proper  co-opera- 
tion between  the  needle  and  the  feed  of  the  fabric,  so  that  imperfect  sewing 
and  breakage  of  needles  must  occur.  So,  also,  the  frame  of  the  machine  was 
made  to  completely  inclose  the  critical  portion  of  the  bag  where  the  stitching 
was  being  performed,  and  hence  the  ojjerator  could  not  have  access  thereto  at 
the  critical  moment.  The  fabric  at  the  region  of  the  seam  was  rigidly 
clamped  In  a  vertical  plane.  •  •  •  The  prior  patentees,  Onderdonk  and 
"WiUlanis,  associated  a  complete  sewing  machine  (which  otherwise  might  have 
worked  properly)  with  a  belt  driven  wholly  by  gravity,  and  consequently  at  a 
nonuniform  rate,  and  without  the  eo-ordlnatlon  between  the  progress  of  the 
bag,  as  a  whole,  and  the  progress  of  the  seam,  as  an  individual  part  of  that 
whole  Curtis  and  Timewell,  who  employed  an  adjustable  carrier,  persisted  In 
driving  It  by  a  chain  and  sprocket  device,  which  would  not  permit  the  carrier 
to  be  raised  or  lowered  without  at  the  same  time  actuating  It  backwards  and 
forwards.  Ciutls  had  no  supporting  table,  and  only  raised  or  lowered  one 
end  of  the  carrier.  Taking  the  most  extreme  view  against  the  Bigelow  in- 
vention, and  asserting  that  he  only  took  one  element  from  one  Inventor,  a 
second  element  from  another  inventor,  and  so  on,  his  work  has  this  double 
aspect:  First,  intelligent  recognition  of  the  proper  elements  to  select  for  a 
total  new  combination ;  and,  second,  rejection  of  certain  structural  features 
which  theretofore  had  been  associated  with  these  elements  in  old  combina- 
tions, and  which  would  have  precluded  the  realization  of  their  latent  possi- 
bilities, if  united  in  the  total  new  combination.  These  mistakes  in  the 
former  machines  were  due  to  the  fact  that  the  inventors  did  not  appreciate  tho 
tout  ensemble,  and  failed  to  see  the  practical  disadvantage  of  certain  struc- 
tural features.  Bigelow,  on  the  other  hand,  not  only  perceived  all  the  desid- 
erata, for  the  total  combination,  but  recognized  the  non  desiderata  of  various 
old  elements,  and  eliminated  the  disadvantageous  details.  •  •  *  In  popular 
language,  Bigelow  found  certain  very  desirable  elements  of  the  prior  art,  in 
bad  ccmpany.  He  disassociated  the  individuals  from  their  undesirable  com- 
panions and  recombined  them  in  such  form  as  to  permit  the  eflident  asser- 
tion of  their  own  best  qualities." 

Bearing  these  matters  in  mind,  we  turn  to  the  disclosure  made  by 
Bigelow,  first  noting  that  his  machine,  in  addition  to  the  co-operating 
mechanism  adapted  to  the  sewing  and  the  conveying  of  the 
bags  and  for  adjustment  of  the  conveyor  to  different  sized  bags, 
also  embodied  other  mechanism;  e.  g.,  for  cutting  thread,  etc., 
which  need  not  be  here  discussed.  Putting,  therefore,  these  nones- 
sential matters  aside,  it  suffices  to  examine  the  specification  with  a  view 
to  understanding  the  several  claims  which  embody  the  sewing,  con- 
veying, and  conveyor  adjusting  features  above  referred  to;  and  in 
that  connection  it  should  be  noted  that  Bigelow  developed  these  dif- 
ferent separate  features  of  his  machine  at  different  times,  and  his  tes- 
timony that  he  completed  his  machine  at  a  certain  time  must  be  under- 
stood, not  as  referring  to  the  completion  of  these  separate  agencies  in- 
volved in  the  present  case,  but  to  the  completion  of  the  machine  as 
a  whole  and  involving  these  other  mechanisms.  Turning,  therefore, 
to  the  patent,  and  confining  our  attention  to  the  sewir^,  conveying,  and 
the  conveyor  adjusting  mechanism,  and  to  the  mechanism  by  which 
these  three  elements  are  co-ordinated,  we  note  that  Bigelow  states : 
253  F.— 36 
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"The  Inrention  relates  to  means  for  sewing  filled  bags;  and  tbe  tibject  of 
the  Invention  la  to  provide  means  whereby  bags  of  flour  or  other  material 
may  be  quickly  closed  and  sewed.  A.  machine  for  this  work  must  be  capable 
of  holding  the  filled  bags,  grasping  the  folded  tops  thereof,  feeding  the  same 
to  the  sewing  machine  proper,  sewing  the  bag  top,  and  clipping  the  thread,  so 
that  the  bag  will  be  delivered  from  tbe  machine  ready  for  shipment.  Sucb  a 
machine  should  be  constructed  and  adapted  for  very  rapid  operation,  and  In 
order  to  i>ermlt  the  same,  and  the  rapid  manipulation  of  the  parts  by  the  oper- 
ator and  In  accordance  with  the  hand  movements  that  are  required,  it  be- 
comes necessary  to  add  many  novel  features  to  the  sewing  machine  as  it  Is 
commonly  known.  Portability  is  another  feature  which  it  is  desirable  to  se- 
cure, as  a  single  bag-sewing  machine,  if  capable  of  being  moved  nbont  a 
mill,  will  take  care  of  the  product  of  a  number  of  packers.  The  difficulties 
that  arise  in  this  art  are  due  to  the  weight  of  the  bags  to  be  handled,  the 
lack  of  uniformity  both  In  shape  and  size  of  the  bags,  the  nature  of  the  doth, 
or  the  paper  from  which  the  bags  are  made,  the  adjustments  necessary  in  tbe 
sewing  and  feeding  members,  the  necessity  for  stopping  and  starting  the  ma- 
chine frequently,  and  the  weight  and  cost  of  the  mechanism  that  must  be  as- 
sembled to  peiiorm  the  various  functions  of  a  bag-sewing  machine.  These 
difllculties  I  have  avoided  in  the  invention  fully  described  and  daimed  here- 
inafter." 

He  further  says: 

"My  Invention  may  be  briefly  described  as  comprising  a  frame  carrying  an 
adjustable  automatic  feeding  table  and  a  sewing  head,  which  latter  comprises 
a  stitch -forming  mechanism  provided  with  a  much  longer  work  plate  than 
usual,  and  which  work  plate  carries  or  has  associated  with  it  an  automatic 
bag  starting  and  feeding  mechanism,  wherein  the  operator  may  arrange  the 
flap  of  the  bag  when  the  machine  is  stopped,  and  which  mechanism  will  auto- 
matically feed  the  bag  forward  to  the  sewing  mechanism  when  tbe  nuudnne 
Is  started." 

Turning  to  Figure  1,  we  note,  first,  that  the  central  and  novel  ele- 
ment in  combination  of  Bigelow's  machine,  around  which  all  the  ele- 
ments here  concerned  center,  and  which  co-ordinates  the  sewing  feed, 
the  bag  feed,  and  the  conveyor  shift,  is  the  (brown)  telescopic  shaft 
member,  100.  Turning  first  to  the  conveyor,  we  note  that  it  consists 
of  the  rigid  (yellow)  table  12,  over  which  moves  the  (green)  flexible 
belt  SS  which  travels  on  (purple)  pulleys  98  and  27,  tiie  latter  being 
driven  from  the  head  of  the  machine.  This  table,  IB,  is  adjustable  ver- 
tically (see  Figure  3). 

"The  table  preferably  comprises  a  long  plank  or  plate  /8,  fastened  upon 
the  brackets  IS,  which  have  horizontal  extensions  or  ends  H  (see  Figure  1) 
adapted  to  slide  np  and  down  upon  the  guideposts  ^,  being  arranged  upon  op- 
posite sides  of  the  sleeve  5.  The  backs  of  tbe  brackets  IS  are  provided  with 
the  racks  15,  with  which  the  pinions  16  mesh.  These  pinions  16  are  fixed  upon 
the  shaft  n,  having  bearings  In  the  tops  of  the  brackets  6,  and  provided  with 
a  handwheel  IS  at  one  end.  By  turning  the  handwheel  the  brackets  IS  and 
hence  the  table  iS  may  be  raised  and  lowered.  For  securing  the  taUe  at 
the  desired  elevation  I  {vovide  the  pawls  19  to  engage  the  pinions  16.  These 
pawls.  In  order  that  they  may  be  adjusted  at  the  same  time,  are  preferably 
placed  upon  a  single  shaft  20,  held  in  the  tops  of  brackets  6,  and  which  shaft 
may  be  rocked  by  the  handle  22  thereon,  whldi  being  thrown  back  will 
withdraw  the  pawls  from  the  pinions." 

It  will  be  noted  that  the  shaft  2T  of  (purple)  pulley  27,  which  actu- 
ates the  conveyor,  intermeshes  (see  Figure  7)  vrith  the  dominating 
(brown)  telescopic  shaft  100. 
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Turning  next  to  the  sewing  mechanism,  we  note  (see  Figure  5)  that 
the  (saffron)  machine  head  is  mounted  on  bracket  SJ^  and  overhangs  the 
feed  table.  As  it  is  stated  in  the  patent  in  suit  that  any  conventional 
forai  of  bag-sewing  machine  can  be  used,  and  as  the  particular  type 
here  employed  is  a  matter  of  indifference,  we  refrain  from  a  detailed 
description  of  the  sewing  machine,  and  confine  ourselves  to  pointing 
out  that  its  intermittent  feed  is  controlled  by  engagement  with  the 
(brown)  dominant  telescopic  shaft  100.  In  that  regard,  referring  to 
the  feed  bar  J^S  (a  number  on  patent  sketches  not  here  shown)  Bigelow 
says: 

"Tlie  whole  forward  edge  of  the  bar  Is  toothed  or  serrated.  As  the  (saffron) 
operating  shaft  srt  ot  the  sewing  head  Is  rotated,  the  bar  will  be  alternately 
moved  oat  through  the  work  plate  and  toward  the  needle,  and  drawn  back 
and  returned,  to  intermittently  advance  the  goods  or  fabric  upon  the  work 

plate." 

That  this  intermittent  feed  of  the  sewing  mechanism  is  regulated  by 
the  (brown)  telescopic  shaft  100,  is  shown  by  Fig.  5,  where  (saffron) 
shaft  37  is  provided  with  (pink)  cog  96,  which  intermeshes  with  cog 
9i  mounted  on  (blue)  shaft  89,  provided  with  threads  98  engaging 
ct^ed  wheel  99,  mounted  on  (brown)  dominating  shaft  100,  which 
also  dominates  the  various  mechanisms  extending  by  another  path  from 
the  outer  end  of  (blue)  shaft  89,  through  parts  9S,  109, 110,  etc.,  to  the 
sewing  head. 

The  operation  and  function  of  the  (brown)  dominating  telescopic 
shaft  100  is'  thus  described  by  the  patentee : 

"Tbe  feed  on  drag  t>elt  23  oa  the  table  IZ  moves  very  slowly  compared  lo 
tbe  shaft  57  of  the  sewing  head,  hut  should  be  driven  from  the  same  shaft  in 
order  that  it  may  be  started  and  stopped  in  exact  time  with  said  shaft  37 
and  tile  parts  dependent  thereon.  Therefore  I  provide  the  (blue)  shaft  89  with 
a  wonn  to  drive  the  worm  gear  99  on  the  upper  end  of  the  (brown)  telescop- 
ing sliaft  100.  The  lower  end  of  this  telescoping  shaft  (see  Figure  7)  Is  con- 
nected with  the  shaft  27'  (see  Figure  4)  of  the  (purple)  belt  pulley  27  by  the 
bevel  gears  101  and  102.  The  ends  of  the  shaft  100  are  held  in  yokes  lOS 
and  104,  ]onmaled  req)ectlvely  upon  the  shafts  89  and  87'.  A  tloto  movement 
is  thus  communicated  to  the  feed  belt  of  the  table,  and  thit.movemeta  remains 
eoiutant  and  positive,  regardless  of  tbe  height  to  which  the  table  is  adjusted." 

It  will  thus  be  seen  that  the  telescopic  shaft  100  is  the  element  which 
served  to  co-ordinate  and  properly  synchronize  the  intermittent  feed 
of  the  sewing  machine  and  the  continuous  feed  of  the  conveyor,  and 
that  it  also,  by  its  telescopic  function,  enabled  the  table  to  be  shifted 
vertically  without  affecting  the  co-ordination  of  such  bag  and  fabric 
feeds.  This  telescopic  shaft,  in  itself  a  known  mechanical  agency,  had 
never  before  been  used  for  the  purpose  of  co-ordinating  the  fabric 
and  bag  feed  of  a  bag-sewing  machine,  and  to  our  mind  the  use  of  its 
function  in  such  art  was  novel,  useful,  and  of  marked  inventive  char- 
acter. It  follows,  therefore,  the  patent  for  such  device  is  valid,  if 
Bigelow  was  the  inventor  thereof.  In  that  regard  we  have  the  record 
of  the  interference  between  him  and  Poster,  the  patentee  of  No.  875,- 
339,  wherein  Bigelow  was  awarded  priority,  and  the  grant  to  him  of 
the  generic  claims  involved  in  such  interference. 
,  The  status  of  the  bag-sewing  art  in  1894  is  shown  in  patent  No. 
^29,769,  granted  to  Williams  th^t  year,  wherein  he  says : 
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"Heretofore  It  has  been  tlie  common  practice,  In  flonr  mills  and  o£ber  es- 
tablishments where  cotton  sacks  or  sacks  of  other  fabric  are  employed,  to 
sew  the  lips  of  the  same  together  by  band,  which,  as  is  well  known,  is  a  slow 
and  tedious  process.  The  closing  of  the  sacks  by  machine  such  as  herein 
described  must,  as  will  readily  be  seen,  not  only  result  in  the  sack  being 
rapidly  closed,  but  in  the  production  of  such  close  and  uniform  stitches  as 
to  prevent  the  leakage  or  sifting  through  of  the  powdered  or  pnlverized.  con- 
tents of  the  sack." 

This  shows  the  art  was  then  practically  without  any  mechanical  sew- 
ing device.  It  is  quite  dear  that  Williams'  contribution  to  the  art  was 
of  small  moment;  that  it  left  no  practical  impress  upon  it;  that  it 
wholly  lacked  the  telescopic  bar  of  Bigelow,  and  embodied  no  mechan- 
ism or  relation  of  parts  which  in  any  degree  suggested  the  tise  of  such 
co-ordinating  member  between  a  sewing  mechanism  and  a  conveyor. 
In  Williams,  the  conveyor  moved  by  gravity — ^had  no  co-ordinating 
relation  to  the  sewing  mechanism.  Indeed,  we  may  dismiss  Williams 
from  the  situation  by  saying  we  agree  with  the  estimate  of  his  device 
given  in  defendant's  brief,  viz. : 

"A  bag-sewing  device  in  Its  most  primitive  and  elonentary  form." 

Three  years  later  Onderdonk,  by  patent  No.  583,388,  of  May  25, 
1897,  disclosed  a  filled-bag  sewing  machine  in  which  there  was  an  in- 
clined feeding  mechanism  and  an  overhang  sewing  machine;  but  it 
lacked  any  co-ordinating  shaft  connection  between  tne  sewing  mechan- 
ism and  the  conveyor,  the  latter  being  moved  by  gravity  and  a  foot 
brake  used  to  prevent  its  too  rapid  movement  It  is  needless  to  say 
its  separate,  non-co-ordinated  movement  of  fabric  feed  and  bag  feed 
shows  that  Onderdonk  was  wholly  lacking  in  the  connecting  mechanism 
which  gave  inventive  character  to  Bigelow's  disclosure.  Both  Wil- 
liams and  Onderdonk,  lacking  this  central  and  co-ordinating  element, 
had  no  commercial  value,  and  it  is  quite  apparent  that  other  designers 
realized  the  problem  of  a  filled-bag  sewing  machine  was  not  solved  by 
them,  and  that  there  was  room  and  a  call  for  those  further  efforts 
evidenced  by  the  efforts  of  Foster  and  Harding.  We  have  not  over- 
looked the  contention,  earnestly  made,  that  Bigelow  was  visited  with 
knowledge  of  what  Williams  and  Onderdonk  did,  and  that  by  combin- 
ing features  separately  disclosed  in  the  two  and  adding  known  me- 
chanical agencies  he  evolved  his  machine.  Of  course,  Bigelow  is 
visited  with  knowledge  of  those  devices  and  of  the  functional  work  of 
their  several  parts.  But  what,  after  all,  did  Williams  and  Onderdonk 
teach  Bigelow,  but  the  way  to  the  scrap  heap? 

Of  the  work  of  the  Timewell  Company  we  have  already  spoken; 
but,  in  view  of  the  fact  that  the  evidence  shows  that  the  Timewell 
machine,  as  well  as  an  attempted  improvement  of  it  by  Harding,  a 
man  experienced  in  the  art,  were  unsuccessful,  we  deem  it  needless 
to  discuss  its  mechanism,  simply  noting  that  one  all-si;fficient  reason 
for  failure  of  machines  of  that  type  can  be  attributed  to  limitations 
set  forth  in  a  criticism  of  them  by  Curtis  in  patent  No.  639,216,  of 
December  19,  1899,  for  a  fiUed-sack  sewing  machine,  where  he  says: 

"In  both  these  types  of  machines  the  forward  movement  or  travel  of  the 
bolder  or  sewing  mechanism,  the  one  in  respect  to  the  other,  is  relied  upon  to 
accomplish  the  feed  of  the  sack  mouth  to  the  needle  daring  the  sewing  opera- 
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Uon  and  to  hold  the  sack  mouth  in  positloD  against  the  thrust  of  the  needle ; 
the  seM-ing  mechanism  itself  not  having  the  customary  feed  device." 

In  other  words,  the  Timewell  machines  had  no  intermittent  feed 
movement,  but  had  simply  the  continuous  feed  movement  of  the  con- 
veyor. Apart  from  the  other  consideration  of  the  machine  not  being 
of  the  speed  required,  this  characteristic  of  the  Timewell  device, 
viz.  absence  of  intermittent  bag  feed,  stamped  it  as  of  a  different 
class  from  Bigelow's. 

We  turn  next  to  this  Curtis  patent,  ifo.  639,216,  just  referred  to. 
It  was  taken  out  by  Curtis'  assignee,  the  Timewell  Sack-Filling  & 
Sewing  Machine  Company,  which  company,  as  we  have  already 
noted,  had  attempted  unsuccessfully  to  make  a  bag-filling  sewing  ma- 
chine for  the  Washbum-Crogby  Company.  The  proofs  show  that 
Curtis,  the  patentee,  was  familiar  with  the  Timewell  patents  and 
had  made  the  drawings  for  a  number  of  them.  He  was  called  by 
defendant  as  a  witness,  and  was  evidently  familiar  with  the  devel- 
opment of  the  Timewell  machines.  He  gave  no  testimony  whatever 
as  to  the  use  of  his  own  device,  whether  any  practical  use  had  been 
,  made  of  it,  or,  indeed,  whether  a  machine  embodying  its  features 
had  ever  been  constructed.  In  view  of  the  business  in  which  the 
Timewell  Company  was  engaged,  of  its  desire  to  make  a  successful 
machine,  its  inability  to  do  so,  its  ownership  of  the  Curtis  patent, 
and  of  Curtis  himself  being  on  the  stand  and  silent  as  to  its  merits, 
we  are  justified  in  regarding  this  patent  as  representative  of  the  mere 
paper,  as  contrasted  with  the  practical  art.  To  allow  such  paper 
faUurc  of  Curtis  to  nullify  the  practical  sutcess  of  Bigelow  would 
defeat  the  whole  spirit  of  the  patent  law,  which  seeks  to  reward  suc- 
cessful disclosures  and  avoids  nullifying  such  successful  disclosures 
by  abortive  and  unsuccessful  suggestions.  We  do  justice  to  the  sit- 
uation t^  refusing  to  give  to  tiie  Curtis  patent  any  more  practical 
weight  fiian  its  patentee,  its  owner,  and  the  art  gave  it,  which  was 
no  merit  whatever.  We  may  add,  further,  that  we  are  satisfied, 
as  noted  below,  that  the  combination  of  elements  in  the  claims  here 
involved  was  completed  by  Bigelow  before  March  27,  1899,  and 
therefore,  whatever  the  significance  of  Curtis'  patent,  the  application 
for  which  was  made  March  27,  1899,  it  could  not  affect  the  earlier 
invention  of  Bigelow. 

This  brings  us  to  a  consideration  of  Harding's  alleged  prior  use. 
The  court  below  found  against  Harding  on  this  issue,  and  with  that 
finding  we  agree.  We  have  carefully  considered  the  contentions  as 
to  Harding's  machine,  as  it  was  originally 'built  and  as  it  has  been  since 
altered.  It  would  serve  no  useful  purpose  to  here  enter  upon  a 
lengthy  discussion  of  the  evidence,  since  our  conclusion  is  that,  what- 
ever the  alterations  that  have  since  been  made  upon  the  machine 
were,  and  however  much  or  little  they  changed  the  Harding  machine, 
three  things  stand  out  in  uncontradicted  prominence,  viz.:  First, 
Harding  was  a  man  in  authority  in  a  business  where  there  was  a 
call  for  a  successful  bag-sewing  machine ;  second,  that  with  power 
to  use  his  own  machine  for  such  work,  it  was  not  after  trial  used  by 
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his  own  company;  and,  third,  Harding's  own  letter  of  March  31, 
1899,  in  which  he  says : 

"The  Union  Special  Sewing  Machine  Co.,  CUcago,  Illinois — Grentlemen :  The 
writer  learned  In  a  roundabout  way  that  you  have  a  sewing  machine  sewing 
sugar  sack.  We  hare  be^i  agitating  the  sewing  of  our  small  sack,  by  power, 
for  some  two  years  back,  but  up  to  this  time  have  nothing  satisfactory  to  do 
the  work.  If  you  have  perfected  anything  that  will  do  our  work  rapidly,  we 
should  be  pleased  to  hear  all  about  it  and  try  one  of  the  machines  at  once. 
Kindly  address  the  writer  care  of  this  company" 

— clea/ly  shows  either  that  at  that  date  he  had  produced  no  machine 
of  his  own,  or  that,  if  he  had  produced  one,  it  would  not  do  the  work. 
The  evidence  clearly  satisfies  us  that,  while  Bigelow  did  not  complete 
his  machine  as  a  whole  until  midsummer,  1899,  that  part  of  his  ma- 
chine which  is  embodied  in  the  claims  here  in  issue  was  conceived 
and  perfected  by  him  in  advance  of  March  27,  1899.  We  are  there- 
fore of  opinion,  as  was  the  court  below,  that  no  such  prior  use  by 
Harding  has  been  established  as  will  invalidate  the  claims  here  in- 
volved. 

[2]  We  turn  next  to  the  question  of  infringement.  This  involves 
the  several  claims  quoted  in  the  margin.*  They  all  involve,  in  vari- 
ous terms,  the  mechanical  operation  effected  in  Bigelow's  machine 
by  the  (brown)  telescopic  shaft,  marked  100,  which  co-ordinates  the 

2  67.  An  apparatus  for  feeding  and  sewing  filled  sacks,  including  a  support- 
ing framework  and  a  driving  shaft,  a  sewing  mechanism,  connections  between 
the  two  for  operating  the  latter,  said  sewing  mechanisn)  embodying  a  head 
overhanging  the  edge  of  the  framework,  a  conveying  mechanism  outside  the 
framework  and  in  proper  relation  to  the  sewing  mechanism,  with  connec- 
tions between  the  conveying  mechanism  and  driving  shaft,  for  operating  the 
former,  and  means  for  adjusting  the  conveying  mechanism  bodily  with  re- 
spect to  the  sewing  mechanism,  and  simultaneously  automatically  adjostlng 
its  operative  connections  wll;h  the  driving  shaft,  substantially  as  described. 

68.  An  apparatus  for  feeding  and  sewing  filled  sacks,  including  a  support- 
ing framework,  and  a  driving  shaft,  a  sewing  mechanism,  said  sewing  mechan- 
ism being  arranged  to  overhang  the  edge  of  the  framework,  connections  between 
the  driving  shaft  and  the  sewing  mechanism  for  operating  the  latter,  a  con- 
veying mechanism  arranged  outside  the  framework  and  in  proper  relation 
to  the  sewing  mechanism,  and  Including  a  horizontal  endless  carrying  belt, 
connections  between  the  same  and  the  driving  shaft  for  operating  said  con- 
veying mechanism,  and  means  for  adjusting  the  conveying  mechanism  bodily 
with  respect  to  the  sewing  mechanism,  and  simultaneously  automatically  ad- 
Justing  Its  operative  connections  with  t^e  driving  shaft,  substantially  as 
described. 

69.  In  an  organized  apparatus  for  feeding  and  sewing  filled  sacks,  a  suitable 
supporting  framework,  a  sewiae:  mechanism  thereon,  a  driving  shaft,  a  hori- 
zontal conveying  mechanism  outside  the  supporting  framework,  connections 
between  the  driving  shaft  and  the  sewing  mechanism  and  between  the  driv- 
ing shaft  and  the  conveying  mechanism,  and  means  for  raising  and  lowering 
the  conveying  mechnnisra  bodily  and  simultaneously  raising  and  lowering  the 
operative  connections  between  the  conveying  mechanism  and  the  driving 
shaft,  substantially  as  described. 

70.  The  combination  in  a  fiUed-bag  sewing  machine,  vplth  a  sewing  head  of 
a  table,  open  at  one  side  to  receive  the  filled  bngs,  a  driven  carrier  belt  ar- 
ranged upon  said  table  and  adapted  to  continuously  move  the  filled  bags 
along  said  table  and  past  said  sewing  head,  driving  connections  for  the  car- 
rier belt  and  the  sewing  mechanism,  and  means  for  relatively  adjusting  the 
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sewing  feed  and  the  bag  feed.  They  were  framed  by  the  Patent 
Office  and  constituted  the  issue  in  the  interference  proceeding  be- 
tween Bigelow  and  Foster.  On  the  determination  of  that  issue  in 
favor  of  the  former,  these  claims,  which  embody  the  real  gist  of  Bige- 
low's  invention,  were  embodied  in  Bigelow's  application  at  the  sug- 
gestion of  the  Patent  Office  authorities. 

The  defendant's  machine  is  illustrated  by  the  drawings  of  patent 
No.  766,111,  granted  August  23,  1904,  to  E.  H.  Burghardt,  for  a 
thread  cutter  for  bag-sewing  machines.  It  should  be  noted  that, 
while  the  defendant's  machine  is  represented  in  Burghardt's  patent,  that 
such  patent  being  for  a  thread  cutter  only,  which  is  not  here  involv- 
ed, the  defendant's  machine,  in  so  far  as  the  issues  here  involved  are 
concerned,  does  not  purport  to  be  made  under  a  patent.  Turning  to 
the  claims  of  Bigelow,  we  note,  for  example,  that  in  claims  67  and 
6S  is  the  element,  "Means  for  adjusting  the  conveying  mechanism 
bodily  with  respect  to  the  sewing  mechanism  and  simultaneously  au- 
tomatically adjusting  its  operative  connections  with  the  driving  shaft;" 
in  claim  69,  "connecticuis  between  the  driving  shaft  and  the  sewing 
mechanism  and  between  the  driving  shaft  and  the  conveying  mechan- 
ism;" in  claim  70,  "driving  connections  for  the  carrier  belt  and  the 
sewing  mechanism;"  and  in  71,  "means  for  relatively  adjusting  the 

sewing  head  and  table,  and  means  for  maintaining  tlie  driving  connections 
In  Tarlous  adjusted  irasltlons. 

7L  An  organized  madiine  for  feeding  and  sewing  filled  saclcs,  a  suitable  sup- 
porting framework,  a  sewing  mechanism  thereon,  a  driving  sliaft,  a  conveying 
mechanism  outside  the  supporting  framework,  operative  connections  between 
the  driving  shaft  and  the  sewing  mechanism  and  between  the  driving  shaft 
and  the  conv^ng  mechanism,  and  means  for  relatively  adjusting  the  sew- 
ing mechanism  and  the  conveying  mechanism  and  simultaneously  adjusting 
said  operattve  connections  between  the  driving  shaft  and  the  conveying  mech- 
anism,  snbatantlaUy  as  described. 

72.  The  combination  In  a  flUed-bag  sewing  machine  of  a  sewing  head,  a  table 
open  at  one  side  to  receive  the  filled  bags,  and  a  driven  carrier  belt  supported 
upon  said  table  and  adapted  to  continuously  move  along  the  upper  face  of 
said  table  to  carry  the  filled  bags  along  the  same  and  past  the  sewing  bead, 
rabstantlally  as  described. 

73.  An  organized  apparatus  for  feeding  and  sewing  filled  sacks,  comprising 
a  table,  open  at  one  side,  to  receive  the  filled  sacks,  a  sewing  head  currying 
stltck-forming  mechanism  overhanging  the  table,  a  driven  carrier,  arranged 
open  said  table,  and  adapted  to  move  the  filled  sacks  along  the  table  and 
past  the  sewing  head,  and  means  for  relatively  adjusting  the  sewing  head  and 
table  whereby  varying  sizes  of  sacks  may  be  sewed,  substantially  as  described. 

74.  An  organized  apparatus  for  feeding  and  sewing  filled  sacks,  coraprlsing 
a  supporting  framework,  a  sewing  head  supported  thereby  and  projecting  be- 
yond the  edge  of  said  framework  and  carrying  a  needle  reciprocating  sub- 
stantially horizontally,  a  table  beneath  the  sewing  head,  and  a  carrier  on 
said  table  upon  which  the  filled  sacks  are  supported,  means  for  operating 
the  carrier,  and  means  for  relatively  adjusting  the  sewing  bead  and  carrier, 
substantially  as  described. 

75.  An  organized  apparatus  for  feeding  and  sewing  filled  sacks,  compris- 
ing a  BQpportlng  framework,  a  sewing  head  supported  thereby  and  projecting 
beyond  iHe  edge  of  said  framework  and  carrying  a  needle  reciprocating  sub- 
stantially horizontally,  a  driven  carrier  arranged  beneath  the  sewing  head 
upon  which  the  filled  sacks  are  supported  and  fed  past  the  sewing  mechanism, 
and  means  for  operatiug  the  carrier,  and  means  for  relatively  adjusting  the 
sewing  bead  and  carrier,  substantially  as  described." 
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sewing  mechanism  and  the  conveying  mechanism,  and  simultaneous- 
ly adjusting  said  operative  connections  between  the  driving  shaft  and 
tile  conveying  mechanism." 

The  claims  embodying  this  general  element  of  means  for  so  con- 
necting the  stitch  and  bag  progression  were  in  the  interference  pro- 
ceeding, as  we  have  seen,  awarded  Bigelow,  who  illustrated  such  means 
by  a  two-part  shaft,  one  part  telescoping  within  the  other,  and  rela- 
tive engagement  between  the  two  parts  being  maintained  by  means 
of  a  longitudinal  spline  and  groove.  It  will  thus  be  seen  that  the 
generic  claim  for  means  was  awarded  Bigelow,  while  a  claim,  inter 
alia,  for  the  specific  means  of  a  sliding  worm  splined  upon  a  one- 
part  shaft  and  engaging  a  worm  wheel,  was  allowed  to  Foster.  Now, 
as  Foster's  claim  was  specific,  and  was  servient  to  Bigelow's  generic 
claim  for  means,  it  is  manifest  that  defendant,  who  has  followed 
Foster's  specific  means,  has  thereby  subjected  itself  to  the  generic 
claim  of  Bigelow.  ^s  the  claims  of  Bigelow  we  have  cited  afford 
ground  for  enjoining  the  defendant's  machine,  and  no  accounting 
is  here  involved,  we  limit  ourselves  to  holding  claims  from  67  to  75, 
both  inclusive,  are  infringed.  Although  no  appeal  was  taken  as  to 
the  finding  of  the  court  below  in  reference  to  the  Foster  patent,  that 
patent  has  necessarily  been  considered  as  a  part  of  the  history  of  the 
case;  but  it  is  proper  to  add  that  we  are  not  to  be  understood  as 
passing  upon  the  question  of  its  validity. 

The  decree  below  will  therefore  be  vacated,  and  the  record  re- 
manded to  that  court,  with  directions  to  reinstate  the  bill,  to  enter  a 
decree  adjudging  claims  67  to  75,  inclusive,  of  Bigelow's  patent,  valid 
and  infringed,  and  to  issue  an  injunction  thereunder. 
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HAILBY  et  aL  t.  OREGON  SHORT  LINE  R.  CO. 
(EHstrict  Court,  D.  Idaho,  S.  D.    September  4,  191&) 

1.  O^WEss  «=>218(10) — Cassiaqk  ojt  Live  Stock — Intebstate  Shificent— 

Notice  oir  Loss. 

Where  an  Interstate  shipment  of  horses  was  unnecessarily  and  careleso- 
ly  held  In  the  railroad  yards  at  an  Intermediate  point,  notice  of  claim  for 
loes  was  unnecessary ;  the  shipping  contract  following  Act  Feb.  4,  1887,  i 
20,  as  amended  by  Act  March  4,  1915,  §  1  (Comp.  St.  1916,  §  S604a),  de- 
.  daring  notice  unnecessary  for  damage  In  transit  by  carelessness  or  negli- 
gence, etc. 

2.  PuiADiNO  ®=>364(3) — SraiKiwo  Redundant  Mattek — Answer. 

Notice  of  damage  to  live  stodc  In  transit,  caused  by  the  carrier's  negli- 
gence, being  unnecessary,  under  Act  Feb.  4,  1887,  §  20,  as  amended  by 
Act  Mardi  4,  1915,  i  1  (Comip.  St.  1916,  §  8601a),  an  allegation,  la  answer 
in  action  for  such  damage,  as  to  lack  of  notice,  will  be  stricken  as  re- 
dundant and  Immaterial. 

At  Law.  Action  by  J.  A.  Hailey,  J.  W.  Smeed,  and  C.  R.  Smeed, 
copartners  doing  business  as  the  Caldwell  Horse  &  Mule  Company, 
against  the  Ore^n  Short  Line  Railroad  Company,  a  corporation.  On 
motion  to  strike  a  portion  of  the  answer,  and  demurrer  thereto.  Mo- 
tion allowed. 

Wood  &  Driscoll,  of  Boise,  Idaho,  for  plaintiffs. 
Geo.  H.  Smith,  of  Salt  Lake  City,  Utah,  and  H.  B.  Thompson,  of 
Pocatello,  Idaho,  for  defendant. 

DIETRICH,  District  Judge.  [1,2]  The  plaintiffs,  doing  business 
under  the  firm  name  of  Caldwell  Horse  &  Mule  Company,  have  brought 
this  action  to  recover  from  the  defendant  the  aggregate  sum  of  $6,553.- 
40,  on  account  of  damages  which  they  claim  to  have  suffered  as  a  conse- 
quence of  the  negligence  of  the  defendant  company  and  connectii^ 
carriers  in  transporting  for  them  139  head  of  horses  from  Caldwell, 
Idaho,  to  East  St.  Louis,  III,  on  the  24th  day  of  January,  1917.  In 
substance  it  is  charged  that  the  time  consumed  in  the  transportation 
was  16  days,  whereas  it  should  have  been  only  7,  and  that  the  horses 
were  unnecessarily  and  carelessly  held  at  Green  River,  Wyo.,  for  8 
days,  in  the  yards  of  the  railroad  company,  without  proper  shelter 
and  care,  or  proper  facilities  therefor.  As  a  consequence  of  such 
delay  and  carelessness,  it  is  alleged,  1  horse  was  never  delivered  at 
all  and  2  of  the  horses  were  dead  at  the  time  the  shipment  arrived 
at  St.  Louis,  an  aggregate  loss  of  $450;  $585  was  necessarily  spent 
by  plaintiffs  for  feed  at  Green  River;  $518.40  in  caring  for  and  feed- 
ing the  horses  at  East  St.  Louis,  in  bringing  them  up  to  a  fair  condi- 
tion for  the  xmiket;  and  there  was  a  depreciation  in  the  market  value 
of  $5,000. 

As  a  part  of  its  defense  the  defendant  sets  forth  the  shipping  agree- 
ment, one  provision  of  which  is  to  the  effect  that,  unless  notice  of 

damages  was  presented  in  writing  within  90  days  from  the  unloading 
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of  the  horses  at  St.  Louis,  all  claims  would  be  deemed  to  have  been 
waived,  with  the  proviso,  however,  that : 

"If  loss,  damage,  or  Injury  complained  of  was  due  to  i^tay  or  damage 
caused  or  contributed  to  by  the  carrier,  or  its  employes,  while  being  loaded  or 
unloaded,  or  If  damaged  In  transit  by  carelessness  or  neglect  of  the  car- 
rier, or  its  employes,  then  no  notice  of  claim  or  filing  of  claim"  would  be 
required. 

The  plaintiff  interposes  4  motion  to  strike  out  the  part  of  tfie  an- 
swer setting  up  this  defense,  and  also  interposes  a  demurrer  to  reach 
the  same  point.  The  question  raised  by  both  the  motion  and  demurrer, 
upon  which  the  cause  is  presently  submitted,  involves  a  construction 
of  the  language  above  quoted  from  the  shipping  contract,  or,  more 
accurately,  a  construction  of  substantially  the  same  language  con- 
tained in  the  amendatory  act  of  March  4,  1915  (38  Stat.  1196,  c.  176,  § 

1  [Comp.  St  1916,  §  8604a]).  In  so  far  as  it  is  material,  this  act  is  as 
follows : 

"It  shall  be  unlawful  for  any  such  common  carrier  to  provide  by  rule,  con- 
tract, regulation,  or  otherwise  a  shorter  period  for  giving  notice  of  dalms 
than  ninety  days  and  for  the  filing  of  claims  for  a  shorter  period  than  four 
months,  and  for  the  institution  of  suits  than  two  years:  Provided,  however, 
that  If  the  loss,  damage,  or  Injury  complained  of  was  due  to  delay  or  dam- 
age while  being  loaded  or  unloaded,  or  damaged  in  transit  by  carelessness  or 
negligence,  then  no  notice  of  claim  nor  filing  of  claim  ^all  be  required  as  a 
condition  precedent  to  recovery." 

So  far  as  appears,  the  plaintiffs  never  gave  any  notice  or  made  any 
claim  of  loss.  As  already  stated,  the  horses  were  held  at  Green  River 
for  the  period  of  8  days,  and  it  is  to  be  inferred  from  the  complaint 
that  most,  if  not  all,  of  the  damage  resulted  from  such  detention.  It 
is  the  defendant's  position  that  while  the  horses  were  so  detained 
they  were  not  "in  transit,"  within  the  meaning  of  the  proviso  above 
quoted,  and  that  therefore  the  plaintiffs  were  not  relieved  from  pre- 
senting a  claim  within  the  time  prescribed,  and,  having  failed  to  pre- 
sent such  claim,  they  cannot  now  recover.  It  must  be  admitted  that 
the  meaning  of  the  proviso  is  extremely  obscure.  The  subject-matter 
which  Congress  had  under  consideration  was  the  extent  to  which  the 
carrier  should  be  permitted  to  go  in  exacting  notice  and  the  presenta- 
tion of  claims  for  damages.  In  the  principad  clause  it  is  declared  that 
it  shall  be  unlawful  to  require  notice  in  less  than  3  months,  the  filing 
of  claims  in  less  than  4  months,  or  the  bringing  of  suit  in  less  than 

2  years.  Such  a  provision  would  seem  to  be  both  clear  and  reasonable. 
But  why  an  exception  to  it  ?  Why,  in  the  absence  of  fraudulent  con- 
cealment or  some  extraordinary  disability,  excuse  the  shipper  in  any 
case  from  giving  notice  or  filing  his  claim  or  commencing  his  suit 
within  the  period  prescribed?  No  satisfactory  answer  has  been  sug- 
gested, and  apparently  none  is  at  hand.  We  cannot  with  assurance, 
therefore,  interpret  the  proviso  in  the  light  of  the  object  intended  to 
be  accomplished,  nor  can  a  construction  be  condemned  merely  because 
thereunder  the  provision  does  not  commend  itself  to  us  as  being  en- 
tirely reasonable. 
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If,  then,  we  take  the  only  course  open  to  us  and  give  to  the  terms 
employed  their  common  import,  what  is  the  result?    To  say  that  the 
phrase  "in  transit"  is  applicable  only  while  a  shipment  is  actually 
moving  is  to  give  to  it  an  unusual  and  strained  construction.    Ordi- 
narily a  shipment  is  understood  to  be  in  transit  from  the  point  of  or- 
igin until  it  reaches  the  point  of  destination.    So  long  as  it  is  in  the 
course  of  being  delivered  to  the  place  to  which  it  is  being  shipped, 
it  is  in  transit.    A  piece  of  baggage  billed  from  New  York  to  Boise  is 
in  transit  all  the  time  it  is  in  the  possession  of  the  carrier  for  delivery 
at  Boise — just  as  much  when  it  is  upon  a  car  standing  at  a  station, 
pursuant  to  or  awaiting  orders,  or  upon  a  truck  or  station  platform 
for  transfer  to  another  car,  en  route,  as  when  it  is  upon  a  car  moving 
40  miles  an  hour.     Not  only  would  we  do  violence  to  the  ordinary 
meaning  of  the  phrase  if  we  hold  that  here  it  is  to  he  understood  as 
equivalent  to  "while  actually  moving,"  but  such  a  construction  would 
necessarily  result  in  absurd  distinctions.     As  to  the  duty  of  giving 
notice  or  filing  a  claim,  why  should  a  discrimination  be  made  between 
the  case  of  a  collision,  where  the  car  carrying  the  shipment  is  stand- 
ing on  a  siding,  and  one  where  it  is  moving  on  a  siding  ?    Nor,  if  we 
say  "in  transit"  is  limited  to  cases  where  the  shipnjient  is  actually  in 
a  car,  is  the  construction  any  more  defensible.    No  semblance  of  rea- 
son can  be  assigned  for  requiring  notice  if  the  freight  is  burned  in  or 
stolen  from  a  car,  and  at  the  same  time  relieving  the  shipper  from 
such  obligation  if  the  theft  or  fire  was  in  an  adjacent  freight  depot. 
Troe,  the  phrase  may  sometimes  be  used  in  a  narrow  sense ;  but  there 
is  nothing  here  in  the  attendant  language  to  suggest  the  exceptional 
use,  and,  to  say  the  least,  such  a  use  would  contribute  nothing  to  the 
reasonableness  of  the  provision  as  a  whole.    The  phrase  is  therefore 
to  he  understood  in  the  sense  in  which  it  is  commonly  employed. 

Upon  consideration,  I  am  inclined  to  the  view  that  the  basis  of 
classification  intended  by  Congress  must  be  found  in  the  phrase  "by 
carelessness  or  negligence."  It  is  used  in  no  other  place  in  the  en- 
tire section,  and  in  the  absence  of  some  other  ground  for  classification 
it  appears  to  be  not  improbable  that  the  legislative  mind  made  a  dis- 
tinction between  liabilities  resulting  from  the  carrier's  negligence  and 
tiiose  which  rest  upon  a  different  basis,  and  accordingly  declared  that 
the  carrier  should  not  require  notice  of  claims  for  damages  arising 
out  of  its  own  negligence.  While,  for  reasons  which  it  is  unnecessary 
to  explain,  we  may  be  unable  to  assent  to  the  wisdom  or  justice  of 
denying  to  the  carrier  this  right,  such  seems  to  he  the  intent  of  the 
proviso.  So  far  as  the  facts  in  this  case  are  concerned,  the  construc- 
tion mvolves  no  lexical  or  grammatical  difficulties.  The  damages 
claimed  were  not  the  result  of  delay  or  injury  in  loading  or  unloading 
the  horses ;  they  were  damaged  "in  transit,  as  that  phrase  is  ordi- 
narily understood,  and  by  the  carelessness  and  negligence  of  the  car- 
rier, if  the  averments  of  the  complaint  are  true.  The  phrase  "care- 
lessness and  negligence"  undoubtedly  qualifies  "damaged  in  transit." 
In  the  case  of  a  claim  for  damages  suffered  in  the  loading  or  un- 
loading of  a  shipment,  the  grammatical  relation  of  the  phrase,  es- 
pecially when  we  consider  the  punctuation,  is  more  difficult    But  in 
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some  particulars  the  grammatical  construction  is  manlfesdy  defective, 
and,  that  being  true,  it  may  very  well  be  that  the  use  of  a  comma  is 
the  result  of  inadvertence  rather  than  of  design.  If  in  other  respects 
the  structure  were  artistic,  perhaps  a  different  view  should  be  taken ; 
but  under  the  circumstances  it  is  thought  we  are  warranted  in  entirely 
ignoring  the  comma  after  "unloaded"  or  inserting,  it  after  "transit." 
In  this  view  the  proviso  in  efiFect  relieves  the  shipper  from  giving  notice 
or  filing  claim  for  such  damages,  and  such  damages  only,  as  result  from 
the  cari-ier's  negligence,  either  in  loading  the  shipment  at  the  point  of 
origin,  or  in  carrying  it  to  the  point  of  destination,  or  in  there  unload- 
ing it.  A  claimant  must  either  allege  and  prove  notice,  and  the  filing 
of  a  claim,  or  must  allege  and  prove  negligence.  Here  the  plaintiffs 
have  alleged  negligence,  but  neither  the  giving  of  notice  nor  the  filing 
of  a  claim,  and  to  succeed  it  will  therefore  be  incumbent  upon  them  to 
prove  negligence. 

It  follows  that  the  matter  in  the  answer  to  which  their  motion  is 
directed  is  redundant  and  immaterial,  and  accordingly  the  motion  will 
be  allowed. 


'  OARDONER  v.  DAY  et  al. 

(District  Court,  D.  Idaho,  N.  D.    January  25,  1918.) 

No.  «80. 

L  Descbmt  and  Distbibution   «=»84— Pubchasb  by  Adminibtbatob  fbox 
Beib — Effect  of  Distkibution — "Property  ot  Estate." 

Rev.  Codes  Idaho,  {  5&43,  providing  that  no  executor  or  administrator 
may  purchase  any  "property  of  the  estate"  he  represents,  nor  must  he  bo 
interested  in  any  sale,  does  not  apply  to  property  which  has  been  distrib- 
uted to  an  heir  by  a  formal  order  of  the  probate  court. 

2.  Descent  and  Disibibution  «=>84 — Pubchase  bt  Aduinistbatob  fbou 

Heib — VAUDrry. 

The  purchase  by  an  administrator  in  person  directly  from  an  heir  of 
the  latter's  Interest  in  the  estate  Is  not  absolutely  void,  but  yoldable  only, 
at  the  option  of  the  vendor. 

3.  Mines  and  Mineraijs  <S=>56{8) — Sauc  of  Interest  in  Mine — ^Rescission  fob 

Fraud. 

Evidence  held  insufficient  to  entitle  complainant  to  a  rescission  of  the 
sale  of  her  one-sixteenth  Interest  In  a  mine  to  defendant,  part  owner  and 
manager,  on  the  ground  of  fraud  in  misrepresenting  or  concealing  facts 
about  the  mine. 

In  Equity.  Suit  by  Mathilde  Cardoner  against  Eugene  R.  Day  and 
others.    Decree  for  defendants. 

Graves,  Kizer  &  Graves,  of  Spokane,  Wash.,  Morgan  J.  O'Brien, 
of  New  York  City,  and  Joseph  R.  Wilson,  for  plaintiff. 

C.  W.  Beale,  of  Wallace,  Idaho,  James  E.  Babb,  of  Lewiston. 
Idaho,  John  P.  Gray,  of  Cceur  d'Alene,  Idaho,  and  I.  N.  Smith  and 
John  H.  Wourms,  hoth  of  Wallace,  Idaho,  for  defendants. 

DIETRICH,  District  Judge.  Plaintiff  prays  for  a  rescission  of 
the  sale  by  her  to  certain  of  the  defendants  of  her  one-sixteenth  undi- 
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vided  interest  in  the  Hercules  mine,  one  of  the  lai^e  operating  lead 
properties  in  Shoshone  county,  Idaho.    The  sale  was  definitely  agreed 
upon  October  28,  1916,  at  which  time  a  part  of  the  consideration  was 
paid  and  the  deed  executed,  and  the  balance  of  the  consideration  was 
paid  and  the  deed  delivered  on  November  14,  1916.    Pursuant  to  the  di- 
rection of  defendant  Eugene  R.  Day,  to  whom,  through  the  agency 
of  defendant  Allen,  the  plaintiff  negotiated  the  sale,  the  deed  was 
made  to  the  defendant  Eleanor  I>ay  Boyce.    At  the  time  of  the  trans- 
action each  of  the  defendants,  with  the  exception  of  Allen,  had  sepa- 
rate undivided  interests  in  the  property,   the  operating  organization 
being  in  the  nature  of  a  mining  partnership,  as  provided  by  the  laws 
of  the  state.    Besides  a  mill,  which  it  had  maintained  from  the  begin- 
ning, the  company  had  recently  made  provision  for  the  more  direct 
marketing  of  its  product  by  the  acquisition  of  stock  in  a  smelter  and 
refinery.    For  her  entire  interest — that  is,  a  sixteenth  of  all  the  part- 
nership assets,  including  the  cash  reserve  carried  for  operating  pur- 
poses— the  plaintiff  received  $350,000.    Eugene  R.  Day,  who  for  con- 
venience wUl  hereinafter  be  referred  to  as  Day,  was,  and  for  several 
years  had  been,  the  partnership  manager.    He  was  also  the  adminis- 
trator of  the  estate  of  Damien  Cardoner,  the  plaintiff's  deceased  hus- 
band, from  whom  she  inherited  her  interest.    At  the  time  of  the  com- 
mencement of  the  suit  the  interest  was  owned  in  four  several  parts, 
by  Day,  his  sister,  Eleanor  Day  Boyce,  and  his  brothers,  Harry  L. 
Day  and  Jerome  J.  Day,  who  are  the  only  defendants  having  any 
real  interest  in  the  controversy;   the  others  having  been  joined  for 
procedural  purposes  only. 

There  are  charges  of  both  actual  and  constructive  fraud.     As  to 
the  former,  in  substance  the  plaintiff's  claim  is  that  the  defendant 
Allen,  instigated  by,  and  in  collusion  with,  Day,  made  false  represen- 
taticHis  to  the  plaintiff  as  to  the  condition  of  the  property  and  its  fu- 
ture prospects,  for  the  purpose  of  alarming  her  and  inducing  her  to 
make  a  hasty  and  improvident  sale,  and  that,  because  of  her  friend- 
ship for  and  coniidence  in  him,  she  believed  him,  and  was  thus  fraud- 
ulently induced  to  sell  at  a  grossly  inadequate  price.     In  bringing 
about  the  sale,  Allen  undoubtedly  acted  as  the  plaintiff's  agent,  and 
the  few  circumstances  which  upon  their  face  were  perhaps  sufficient 
to  warrant  suspicion  of  collusion  are  satisfactorily  explained.    Al- 
len was  not  in  the  employ  of  Day  or  his  sister,  nor  did  he  act  in  con- 
cert with  or  at  their  suggestion.    I  am  convinced  that  he  endeavored 
to  get  as  high  a  price  as  possible.    True,  he  suggested  certain  con- 
siderations to  the  plaintiff,  which  it  may  be  assumed  were  intended 
to  put  her  in  a  frame  of  mind  to  give  serious  thought  to  Day's  offer ; 
but  such  is  the  practice  of  real  estate  brokers  who  are  trying  to  bring 
t(^ether  the  owner  and  prospective  purchaser.    He  made  no  misrep- 
Ttsentation  of  facts,  and  laid  before  or  discussed  with  her  only  possi- 
bilities which  furnished  Intimate  subjects  for  consideration.    More- 
over, I  am  satisfied  that  at  no  time  did  the  plaintiff  entertain  the  view 
•hat  he  was  representing  Day's  interests,  rather  than  hers.    To  say 
the  least,  the  earlier  conferences  between  them  are  entirely  consistent 
with  the  theory  that  she  regarded  him  as  her  agent,  and  later,  be- 
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fore  the  sale  was  consummated,  she  so  designated  and  empowered 
him  by  a  formal  written  instrument. 

True,  at  the  bank,  when  the  escrow  was  being  deposited,  upon  the 
question  of  Allen's  compensation  being  raised,  she  seems  to  have 
made  the  suggestion  that  he  was  working  for  the  Days.  But  I  am 
inclined  to  think  that  the  remark  is  more  significant  of  thrift  than  of 
candor,  and  was  not  very  seriously  intended.  Certain  it  is  that  she 
did  not  press  the  point,  but,  without  objection  or  protest,  aside  from 
the  single  suggestion,  she  promptly  turned  over  to  Allen  a  check 
which  she  held,  for  $5,000,  the  amount  mutually  agreed  upon.  Their 
relations  continued  to  be  friendly,  and  Allen  continued  to  act  as  her 
agent  in  looking  after  her  property  interests  in  Shoshone  county.  In 
respect  to  all  other  matters,  as  appears  from  the  letters  in  evidence, 
he  seems  to  have  been  painstaking  and  to  have  protected  her  with 
the  most  scrupulous  care.  His  apparent  candor  and  directness  as  a 
witness  left  no  doubt  in  my  mind  of  his  good  faith,  and,  besides,  to 
take  the  plaintiff's  view  is  necessarily  to  accept  the  wholly  improbable 
theory  that  not  only  Day  and  Allen,  but  the  latter's  aged  father-in- 
law,  a  state  district  judge,  with  whose  family  the  plaintiff  had  long 
been  upon  terms  of  intimate  friendship,  and  his  wife,  had  entered 
into  a  conspiracy  to  defraud  her.  I  have  no  hesitation  in  dismissing 
this  charge. 

It  is  urged,  however,  that  Day's  relations  to  the  plaintiff  were  of 
such  character  that  (1)  under  the  statutes  of  Idaho  he  was  without 
the  capacity  to  make  the  purchase,  or  (2)  if  not  wholly  incompetent, 
his  disability  was  such  that  he  could  purchase  only  for  a  fair  price, 
after  disclosing  to  plaintiff  all  the  information  within  his  possession, 
and  that  not  only  did  he  withhold  material  facts  from  her,  but  the 
price  paid  was  in  fact  grossly  inadequate. 

[  1  ]  The  first  contention  is  predicated  upon  section  5543  of  the  Ida- 
ho Revised  Codes,  which  provides  that  "no  executor  or  administrator 
must,  directly  or  indirectly,  purchase  any  property  of  the  estate  he 
represents,  nor  must  he  be  interested  in  any  sale" ;  and  the  precise 
question  is  whether,  at  the  time  of  the  transaction  of  sale,  or  the  ne- 
gotiations pertaining  thereto,  the  property  sold  was  "property  of  the 
estate"  of  Damien  Cardoner,  of  which  Day  was  the  administrator. 
The  material  facts  are  as  follows: 

Damien  Cardoner  died  in  February,  1915.  Upon  the  request  of  his 
daughter,  and  apparently  with  the  plaintiff's  approbation,  Day  was 
appointed  administrator  (with  the  will  annexed)  on  July  29,  1915,  and 
immediately  qualified  and  entered  upon  the  discharge  of  his  duties. 
On  September  27,  1916,  he  filed  his  final  account,  praying  for  its  ap- 
proval, and  also  for  a  decree  distributing  the  estate.  Upon  the  same 
day  the  plaintiff  filed  a  petition  representing  that  all  -claims  had  been 
paid,  and  that  the  estate  was  ready  for  distribution,  and  prayed  for 
a  decree  distributing  the  whole  thereof  to  her.  Upon  October  14, 
1916,  both  plaintiff  and  Day,  and  their  respective  attorneys,  being 
present,  the  court  duly  entered  an  order  approving  the  account,  and 
in  compliance  with  the  plaintiff's  prayer,  distributing  the  entire  res- 
idue of  the  estate  to  her,  consisting  of  about  $120,000  in  cash,  and 
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Other  property  of  the  value  of  approximately  $35,000,  besides  the 
mining  interest  here  in  controversy,  all  of  which  Day  forthwith  turn- 
ed over  to  her.    This  order  or  decree  was  filed  for  record  in  the  of- 
fice of  the  county  recorder  of  Shoshone  county  on  October  25,  1916. 
The  order  formally  closing  the  estate  and  discharging  Day  from 
further  responsibility  was  not  entered  until  November  1,  1916;   but 
this  fact,  upon  which. the  plaintiff  chiefly  relies  to  support  her  con- 
tention, is  thought  to  be  unimportant.    Under  the  state  laws,  the  prop- 
erty of  a  deceased  person  passes  to  the  heirs  "subject  to  the  control 
of  the  probate  court,  and  to  the  possession"  of  the  administrator. 
Section   5701.     But  upon  the  entry  of  a  decree  of  distribution  the 
right  of  possession  in  the  administrator  terminates  and  his  authority 
relative  to  the  property  ceases.    Sections  5626  and  5627.    The  prop- 
erty distributed  is  no  longer  a  part  of  the  estate  intrusted  to  the  care 
oi  the  administrator.    Touching  it,  both  his  rights  and  his  obligations 
are  at  an  end.    If  upon  such  distribution  the  property  does  not  cease 
to  be  a  part  of  the  estate,  when,  if  at  all,  is  it  withdrawn  from  admin- 
istration?   In  a  popular  sense,  of  course,  it  may  always  be  spoken 
of  as  the  deceased's  estate.     But  section  5543  is  to  be  understood  in 
a  legal  sense.     The  principle  or  reason   upon  which  the  section  is 
predicated  is  obvious:    A  trustee  (the  administrator)  is  not  to  pur- 
chase property  to  which  his  trust  relates.     But  distributed  property 
is  no  longer  a  part  of  his  trust ;  it  is  out  of  the  trustee's  possession  and 
control. 

Plaintiff  directs  attention  to  section  5631  ^t  seq.,  where  provision 
is  made  for  the  partition  by  proceedings  in  the  probate  court  of  dis- 
tributed property;   but,  even  if  it  were  conceded  that  this  is  a  mat- 
ter with  which  the  administrator  is  in  any  wise  concerned  or  touching 
which  he  has  any  right  or  duty  (which  is  extremely  doubtful),  it  will 
be  noted  that  to  invest  the  probate  court  with  jurisdiction  for  this 
purpose  some  person  interested  must  file  a  petition  for  partition  be- 
fore the  decree  of  distribution  is  made.    Section  5632.    In  the  absence 
of  such  petition  the  property  not  only  ceases  to  be  under  the  control 
of  the  administrator,  but  passes  out  of  the  jurisdiction  of  the  court. 
Buckley  v.  Superior  Court,  102  Cal.  6,  36  Pac.  360,  41  Am.  St.  Rep. 
135;  Morffew  v.  San  Francisco  &  S.  R.  R.  Co.,  107  Cal.  587,  40  Pac. 
810;  Moore  v.  Lauff,  30  Cal.  App.  452,  158  Pac.  557.    There  is  no 
pretension  here  that  such  petition  was  filed,  or,  indeed,  that  it  was 
a  case  where  it  could  be  filed.    Hence,  when  the  decree  of  distribu- 
tion was  entered  upon  October  14th,  not  only  did  Day  lose  control  of 
the  property,  but  it  passed  beyond  the  jurisdiction  of  the  court.    Cas- 
es like  Jones  v.  Broadbent,  21  Idaho,  555,  123  Pac.  476,  McCrea  v. 
Haraszthy,  51  Cal.  151,  and  Dohs  v.  Dohs,  60  Cal.  255,  are  not  thought 
to  be  in  point. 

We  are  not  concerned  with  the  question  wh^  the  administration 
of  an  estate  terminates,  but  when  specific  property  ceases  to  belong 
to  the  estate — when  it  ceases  to  be  held  by  the  administrator  in  trust. 
It  would  be  quite  as  reasonable  to  say  that  property  which  an  admin- 
istrator has  sold  and  conveyed,  pursuant  to  valid  orders  of  the  court, 
i^ontinues  to  be  property  of  the  estate  until  the-  administration  is  closed 
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and  the  administrator  discharged.  The  decree  of  distribution  in  die 
one  case  is  quite  as  effectual  as  the  administrator's  deed  in  the  other 
to  terminate  the  trust.  (Incidentally  it  may  be  observed  that,  were 
the  California  cases  in  point,  plaintiff  would  not  he  warranted  in  her 
contention  that  we  are  bound  to  give  to  the  Idaho  statutes  the  same 
construction  as  was  there  given  to  the  corresponding  California  stat- 
utes. Assuming  that  Idaho  adopted  the  statutes  from  California, 
such  adoption  took  place  in  1864,  loi^  before  the  cases  relied  upon  as 
controlling  were  decided.  See  Laws  Idaho  [First  Sess.]  1864,  Probate 
Practice  Act,  §§  193,  258,  259,  264,  279.) 

[2]  But,  if  a  different  view  could  be  taken,  the  result  must  be  the 
same.  The  purchase  by  an  administrator  in  person  directly  from  the 
heir,  of  the  latter's  interest  in  the  estate,  is  not  absolutely  void,  but 
voidable  only,  at  the  option  of  the  vendor.  Mills  v.  Mills  (C.  C.)  57 
Fed.  873,  878,  879;  s.  c.  (C.  C.)  63  Fed.  511 ;  Haight  v.  Pearson,  11 
Utah,  51,  39  Pac.  479;  Golson  v.  Dunlap,  7Z  Cal.  157,  14  Pac.  576; 
French  v.  Phelps,  20  Cal.  App.  101,  128  Pac.  772 ;  Littell  v.  Hackley, 
126  Fed.  309,  61  C.  C.  A.  295 ;  Black  on  Rescission  and  Cancellation, 
vol.  1,  p.  114,  §  48;  Perry  on  TrUsts  (6th  Ed.)  §  205;  Woerner's 
American  Law  of  Administration  (2d  Ed.)  §  487.  And  compare  Ham- 
mond V.  Hofrfcins,  14a.  U,  S.  224,  249,  12  Sup.  Ct.  418,  36  L.  Ed.  134, 
with  the  earlier  case  of  Michoud  v.  Girod,  4  How.  503,  11  I/.  Ed. 
1076.  In  Blackinton's  Estate,  29  Idaho,  310,  158  Pac.  492,  there  arc 
expressions  of  ambiguous  import  upon  the  subject,  but  these  were 
expressly  declared  by  the  court  itself  to  be  obiter.  The  administra- 
tion here  was  technically  closed,  and  Day  discharged  as  administrator, 
upon  November  1st  Thereafter  admittedly  he  had  the  capacity  to 
purchase,  and  from  that  time  on  for  over  two  months  the  plaintiff 
stood  upon  the  contract  of  sale.  After  November  1st  she  accepted 
the  larger  part  of  the  purchase  price,  and,  by  such  acceptance  and 
her  failure  to  object  or  protest,  approved  the  transaction  and  author- 
ized the  escrow  holder  to  deliver  the  deed.  Indeed,  if  I  have  cor- 
rectly read  the  record,  never  was  this  objection  raised  or  suggested 
by  her  until  urged  by  counsel  in  the  oral  argument  at  the  close  of 
the  trial.  It  would  be  necessary,  therefore,  to  hold  that  she  acquiesced 
in  and  ratified  the  transaction,  even  were  the  view  taken  that  the  orig- 
inal agreement  was  made  when  Day  was  under  disability  to  contract 
by  reason  of  the  estate  not  having  been  formally  closed.  39  Cyc. 
370;  Hammond  v.  Hopkins,  143  U.  S.  224,  251,  12  Sup.  Ct  418,  36 
L.  Ed.  134;  Mills  v.  Mills,  supra.  I  do  not  hold  that  the  compara- 
tively short  delay  necessarily  constitutes  laches  or  estoppel.  But  by 
actively  participating  in  the  consummation  of  the  unexecuted  agree- 
ment after  such  disability  as  Day  may  have  had  was  removed,  she 
directly  confirmed  the  sale. 

[3]  Finally,  can  a.reason  be  found  in  the  fact  that  Day  was,  and 
for  a  long  time  had  been,  the  manager  of  the  mine,  for  holding  the 
sale  voidable?  In  this  aspect  we  have  the  case  of  an  agent  dealing 
with  his  principal  touching  property  to  which  the  agency  relates.  Un- 
der what  limitations  or  subject  to  what  conditions  could  he  make 
a  valid  purchase?    His  position  doubtless  gave  him  peculiar  oppor- 


Digitized  by 


Google 


CARDONEB  V.  DAT  577 

tunities  for  knowing  all  the  facts  and  estimating  the  reasonable  prob- 
abilities, and  it  was  his  duty  to  deal  fairly  with  the  plaintiflf.     He 
could  lawfully  purchase  her  interest,  but  before  doing  so  he  was  bound 
to  disclose  to  her  the  facts  and  conditions,  which  had  come  to  his 
knowledge  as  manager,  bearing  upon  the  value  of  the  property.    He 
could  take  no  advantage  by  misrepresentation,  concealment,  or  omis- 
sion to  disclose.    He  was  not  required  to  express  himself  relative  to 
matters  merely  of  speculation  or  surmise,  but  in  so  far  as  he  chose  to 
give  an  opinion  he  was  bound  to  act  honestjy  and  in  good  faith. 
Byrne  v.  Jones,  159  Fed.  321,  90  C.  C.  A.  101.    In  a  sense,  of  course, 
the  two  parties  could  not  be  put  upon  the  same  footing.    Personally 
the  plaintiff  had  had  no  practical  experience  in  mining,  and  presum- 
ably, therefore,  was  less  competent  than  Day  to  form  an  intelligent 
opinion,  or  to  speculate  upon  the  ultimate  question  of  the  commercial 
value  of  the  property.    But  the  sale  cannot  he  set  aside  for  that  reason 
alone.    The  plaintiff  was  not  an  ignorant,  unsophisticated  woman,  nor 
was  she  without  knowledge  of  the  mining  business.    While  her  speech 
is  marked  by  a  strong  foreign  accent,  she  is  not  without  facility  both  in 
using  and  imderstanding  our  language.    She  has  not  lived  a  cloistered 
life,  nor  does  she  give  the  impression  of  being  by  nature  abnormally 
trustful  or  confiding.    She  is  fairly  well  educated,  to  say  the  least,  and 
\ias  the  poise  and  self-reliance  which  come  from  travel  and  the  rigorous 
experiences  of  a  pioneer  life.    In  short,  I  would  think  that  in  any  ordi- 
nary business  transaction  she  could  not  easily  be  deceived  or  over- 
reached.   She  came  into  the  Cceur  d'Alenes  from  France  in  1886  with 
her  husband,  who  thereupon  engaged  in  merchandising.    Their  contro- 
versies with  each  other  need  be  referred  to  only  in  so  far  as,  in  a  cir- 
cumstantial way,  they  tend  to  disclose  a  disposition  upon  her  part  to 
assert  her  rights.    For  20  years  she  resided  in  Shoshone  countv,  dur- 
ing which  period  the  defendants  and  her  husband  had  gradually  de- 
veloped the  Hercules  claim  into  a  producing  property.     Mining  was 
the  one  industry  of  the  community,  and  living  a  considerable  part  of 
this  period,  as  the  plaintiff  did,  within  a  "stone's  throw"  of  the  Her- 
cules and  other  claims  and  operating  properties,  she  must  have  got- 
ten some  conception  of  mines  and  mining.     In  1906  she  went  with 
her  husband  and  daughter  to  Spain,  where  they  all  remained  untilAer 
husband  died,  in  1915.    Apparently  he  at  once  became  active  in  min- 
ing operations  there,  with  which,  as  she  somewhat  reluctantly  dis- 
closed, she  had  a  measure  of  familiarity.    But,  retaining  his  interest 
in  the  Hercules  and  in  other  property  in  Idaho,  he  not  infrequently 
came  to  this  country,  pre'sumably  upon  business  relating  thereto.    They 
subscribed  for  and  read  a  Spokane  paper  and  a  Wallace  paper,  each 
of  which,  it  is  to  be  inferred,  published  mining  news  of  the  Coeur 
d'Alenes,  and  reported  mine  dividends. 

Upon  Mr.  Cardoner's  death,  their  daughter  came  to  Idaho,  and 
while  here  procured  the  appointment  of  Day  as  administrator.  Later, 
w  plaintiff,  who  in  the  meantipie  had  had  some  disagreement  with 
"sr  daughter  and  son-in-law,  returned,  after  an  absence  of  10  years, 
arriving  at  Spokane  on  April  17,  1916.  In  the  meantime,  too,  it  ap- 
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pears,  she  had  decided  to  ignore  her  husband's  will,  by  which   a 
considerable  part  of  the  estate  was  bequeathed  to  the  daughter  and 
some  legacies  were  left  to  religious  or  charitable  orders,  and  to  cJaim 
all  of  the  property,  upon  the  theory  that,  belonging  to  the  community, 
it  was  not  subject  to  testamentary  disposition,  but  came  to  her  as  of 
right  under  the  state  law  of  succession.    When  Day  first  learned  of 
this  change  of  attitude  does  not  clearly  appear,  but  it  was  doubtless 
after  her  return.    It  would  undxdy  extend  the  discussion  to  relate  with 
any  detail  the  subsequent  course  of  events.     Plaintiff  took  up  her 
residence  at  Spokane,  from  which  point  it  was  easy  to  communicate 
with  the  mine,  and  especially  with  Wallace,  where  the  principal  of- 
fices of  the  company  were  maintain«l,  and  where  the  court  sat  in 
which  the  estate  was  being  probated.    At  Spokane,  too,  the  defendants 
Paulsen  and  Hutton,  two  of  the  wealthiest  owners  of  the  Hercules, 
lived  and  had  large  business  interests.    In  so  far  as  she  knew  or  the 
record  discloses,  their  relations  with  her  husband  had  been  friendly, 
and  they  would  not  be  inclined  to  treat  her  ungenerously.     Immedi- 
ately upon  arriving  at  Spokane  .she  communicated  by  telephone  with 
Day  at  Wallace,  and  by  appointment  visited  him  there,  at  the  offices  of 
the  company,  two  days  later.    Upon  at  least  three  other  occasions  prior 
to  the  distribution  of  the  estate,  twice  in  August,  she  conferred  with 
him  there.    He  is  insistent  that  she  came  to  his  office  and  discussed 
the  affairs  of  the  company  with  him  at  least  a  dozen  times.    But,  in- 
asmuch as  she  may  have  spent  several  days  at  Wallace  upon  a  single 
visit,  th6  apparent  conflict  in  the  testimony  may  be  reconciled  by  as- 
suming that  she  went  to  the  office  more  than  once  during  each  visit. 

Unfortunately,  upon  the  important  question  of  what  information 
relative  to  the  mine  Day  gave  her,  the  direct  evidence,  consisting  al- 
most exclusively  of  the  testimony  of  the  two  parties  most  concerned, 
is  highly  conflicting.     In  substance  her  contention  is  that  he  made 
no  disclosures  at  all,  but  repeatedly  put  her  off,  generally  with  the 
excuse  that  he  had  no  time.    Upon  the  other  hand,  he  very  positively 
testifies  that  again  and  again  he  explained  truthfully  and  in  detail 
the  status  of  the  property,  and  advised  her  of  what  had  been  done 
and  what  thev  were  planning  and  expecting  to  do.    With  equal  em- 
phasis, too,  sne  makes  the  specific  contention  that  she  did  not  leam 
that  the  company  had  engaged  in  the  smelting  or  refining  business 
until  she  read  about  it  in  a  mining  journal,  in  November,  1916,  after 
she  had  gone  to  New  Mexico.     Upon  this  point  I  am  wholly  unable 
to  give  her  testimony  credence.     If  we  are  not  permitted  to  take 
judicial  notice  of  facts  of  local  and  familiar  history,  still  we  cannot 
avoid  the  inference  or  presumption  that  this  smelter  enterprise,  to- 
gether with  the  conditions  out  of  which  it  grew,  must  have  been  an 
important  event  in  the  industrial  life  of  the  "Inland  Empire,"  includ- 
ing North  Idaho  and  Eastern  Washington.     It  must  have  been  in 
the  newspapers,  and  the  chances  of  its  success  or  failure  must  have 
been  common  topics  of  discussion.  'TrUe,  the  plaintiff  came  to  this 
country  after  the  public  interest  had  abated;  but,  as  already  stated, 
she  was  receiving  newspapers  from  Wallace  and   Spokane  while  in 
Spain,  and,  besides,  her  son-in-law  and  daughter  were  here  in  the  sum- 
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mer  of  1915,  and  it  is  wholly  unlikely  that  they  failed  4to  hear  of  it 
or  inform  her. 

But,  if  we  put  aside  these  considerations,  we  find  that  in  the  month- 
ly statement  of  the  company  for  February,  1916,  which  admittedly 
she  received  soon  after  coming  to  Spokane,  there  is  shown  a  large 
expenditure  on  account  of  the  smelter.     E^y  testified  that  at  their 
first  conference  she  told  him  that  her  husband  had  been  opposed  to 
going  into  the  smelting  business,  and  questioned  him  about  it.    Allen 
testified  that  immediately  after  the  decree  of  distribution,  in  conver- 
sation with  him  about  the  mine,  she  discussed  the  new  smelter  and 
refinery.    Paulsen,  a  disinterested  witness,  testified  that  when  she  call- 
ed upon  him  in  October,  shortly  before  the  sale,  and  inquired  why' 
certain  dividends  had  been  passed,  he  explained  "that  the  Hercules 
had  gone  into  the  smelter  business  and  branching  out,  and  that  they 
had  to  build  up  a  reserve  to  take  care  of  these  additional  business 
propositions,  and  also  that  we  had  a  largfe  amount  of  ore  in  transit 
to  the  smelter,  which  had  not  then  been  settled  for";  and  he  also 
sought  to  quiet  her  apparent  agitation  over  a  newspaper  report-  to 
which  she  directed  his  attention,  tp  the  effect  that  the  "Guggenheims 
or  the  American  Smelting  &  Refining  Company    *    ♦    *    were  going 
to  absorb  all  of  the  Day  interests  in  the  Coeur  d'Alenes,  and  smelters 
and  everything  they  had." 

With  much  alacrity,  I  thought,  and  with  unnecessary  frequency, 
the  plaintiff,  in  testifying,  sought  to  give  the  impression  that  she  knew 
nothing  about  business  customs  in  general,  or  about  her  husband's 
business  or  the  Hercules  mjne  in  particular.  Admittedly  her  hus- 
band regularly  received  the  monthly  statements  which  the  company 
had  long  been  accustomed  to  send  to  its  members,  upon  which  were 
shown,  not  only  the  summarized  items  of  operating  receipts  and  dis- 
bursements for  the  month,  but  the  aggregate  of  all  dividends  paid 
during  the  entire  life  of  the  mine.  It  is  true  that  when,  upon  cross- 
examination,  her  attention  was  directed  to  the  contents  of  these 
statements,  she  explained  that  she  could  not  understand,  and  perhaps 
did  not  read,  them ;  but  in  that  connection  it  is  thought  to  be  signifi- 
cant that  when  upon  her  direct  examination  she  was  first  asked  why 
she  called  Day  up  by  telephone  immediately  after  coming  to  Spokane, 
and  why,  according  to  appointment,  she  went  to  Wallace  two  days 
later,  she  answered: 

"To  see  Mr.  Day  and  ask  him  for  the  statements.  Since  Mr.  Cardoner  died 
be  never  sent  us  anv  more  statements,  and  I  went  up  to  ask  blm  for  the 
statements." 

It  is  difficult  to  avoid  the  belief  that  she  was  measurably  familiar 
with  these  monthly  statements,  and  was  able  to  interpret  them  in  their 
main  features.  Plainly  she  is  not  without  some  aptitude  for,  and  e^t- 
perience  in,  business  matters.  She  seems  to  have  been  careful  and 
methodical,  and  even  exacting,  in  respect  to  other  transactions  brought 
into  evidence.  She  was  quick  to  discover  apparent  discrepancies  and 
mconsistencies  in  the  administrator's  accounts,  and  proceeded  in 
an  mtelligent  way  to  procure  explanation  and  rectification.  She  kept 
a  diary  with  unusual  care,  required  receipts  for  disbursements,  and 
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altogether  mfde  inquiries  and  gave  directions,  not  in  the  language  ot 
an  unsophisticated  woman,  but  in  terms  signifying  that  she  was  not  a 
stranger  to  business  transactions.  It  is  not  a  case  where  the  principal 
is  at  a  distance  and  wholly  dependent  upon  the'information  furnished 
him  by  his  agent  or  associate,  or  is  a  stranger  with  no  one  to  whom 
to  turn  for  assistance  or  advice.  The  company's  mill  was  within  a 
few  moments'  walk  from  the  offices  at  Wallace,  and  the  mine  a  few 
-  moments'  ride  upon  the  train  or  by  automobile.  They  were  at  all 
times  accessible  and  open  to  the  plaintiff,  and  so  were  ihe  books  and 
records  of  the  company.  Of  this  there  is  no  question.  She  had 
.agents  at  Wallace,  and  she  had  acquaintances  and  friends.  If  she 
did  not  understand  an  item  in  one  of  the  monthly  statements,  she 
could  as  readily  and  as  reasonably  have  asked  Allen  for  assistance 
as  in  the  case  of  the  administrator's  account,  or  she  was  abundantly 
able  to  employ  service  of  that  character.  She  had  engaged  counsel, 
who  was  not  only  qualified'  to  care  for  her  interests  in  their  legal  as- 
pects, but  was  also  exceptionally  familiar  with  the  history  and  opera- 
tion of  the  Hercules  as  well  as  other  mines  in  the  district.  At  inter- 
vals she  was  a  guest  at  the  house  ef  the  presiding  judge  of  the  state 
district  court,  at  one  time  her  attorney,  who  also  was  familiar  with 
the  history  of  the  district,  and  in  a  general  way  with  the  various 
properties  therein. 

For  Day  to  have  repeatedly  denied  her  information  about  the  Her- 
cules would  have  been  a  flagrant  violation  of  his  duty,  both  as  manager 
and  as  administrator,  on  account  of  which  the  plaintiff  might  very 
reasonably,  and  I  think  would,  have  been  deeply  offended.  Yet,  so 
far  as  appears,  she  made  no  complaint  to  her  friends  or  to  her  at- 
torney, nor  did  she  suggest  criticism  of  him  as  manager  to  her  as- 
sociate owners,  Paulsen  and  Hutton.  Instead,  she  seems  to  have  con- 
tinued to  hold  him  in  high  esteem,  and  to  entertain  for  him  a  friend- 
ly feeling  until,  after  going  to  New  Mexico  in  December,  she  was  ad- 
vised by  her  attorney  from  the  East  (acting  in  perfect  good  faith, 
I  doubt  not)  that  upon  inquiry  he  believed  that  the  price  she  had  re- 
ceived was  inadequate.  Furthermore,  if  we  credit  her  story,  we  must 
also  believe  that,  without  suspicion  or  resentment  against  him,  not- 
withstanding the  ill  treatment  which  she  now  charges  at  his  hands, 
upon  five  days'  consideration  she  sold  to  Day  the  very  property  con- 
cerning which  he  had  persistently  denied  her  information,  and  upon 
representations  chiefly  made  by  Allen,  whom  she  looked  upon  as  Day's 
agent.  However  tenderly  we  may  regard  her  rights  by  reason  of 
her  sex  and  widowhood,  we  cannot  give  credence  to  the  incredible. 
From  the  whole  record  I  am  convinced  that  from  the  beginning  she 
was  aware  of  the  smelting  enterprise,  and  was  concerned  about  it. 
The  mine  had  been  shut  down  for  some  length  of  time  in  1915,  be- 
cause of  the  smelter  controversy.  Her  husband  had  not  looked  with 
favor  on  the  company  going  into  the  smelting  business,  and  upon  his 
death  she  would  be  likely  to  succeed  to  his  views.  Not  unnaturally, 
therefore,  at  her  first  interview  with  Day  she  would  raise  the  ques- 
tion, and  quite  as  naturally,  as  manager,  he  would  defend  the  new  en- 
terprise and  explain  the  reasons  which  induced  him  and  the  other 
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owners  to  undertake  it.  Such  explanation  and  defense  would  almost 
of  necessity  lead  to  a  comprehensive  account  of  the  mining  opera- 
tions, the  condition  of  tiie  mine,  and  the  future  plans  and  prospects 
of  tfie  company,  and,  in  giving  it,  Day's  natural  inclination  would  be 
to  paint  a  bright,  rather  than  a  gloomy,  outlook  for  the  property. 

Such,  I  say,  are  the  probabilities,,  and  such,  in  substance,  I  believe 
to  be  the  facts.    It  may  very  well  be  that,  not  being  fully  satisfied 
touching  the  smelter  enterprise,  or  her  fears  being  revived  by  the 
passing  of  dividends,  or  by  suggestions  in  the  press  or  from  friends 
of  the  peril  of  a  local  company  fighting  what  was  popularly  referred 
to  as  the  smelting  trust,  she  renewed  her  questionings  from  time  to 
time  as  she  talked  with  Day,  until,  becoming  impatient,  he  declined 
again  to  review  the  situation  in  detail, 'and  put  to  her  the  inquiry 
whether  she  desired  to  sell  her  interest;   and  it  is  this  phase  of  his 
treatment  of  her  that,  in  her  resentment,  upon  being  advised  that  she 
had  been  overreached,  she  has  perhaps  unconsciously  put  in  the  fore- 
ground of  her  recollection  until  it  has  obscured  all  else.    In  some  re- 
spects I  am  satisfied  she  has  unwittingly  lost  the  true  perspective. 
By  her  testimony  she  gives  the  impression  that  Allen  and  Judge  Woods 
and  his  wife  made  misrepresentations  from  which  it  would  follow 
that  the  property,  if  not  practically  worked  out,  had  only  a  specula- 
tive value,  and  yet  for  such  a  property  Day,  its  manager,  was  admit- 
tedly making  an  offer  based  upon  a  value  of  $5,000,000,  a  price  in  ex- 
cess of  anything  ever  paid  or  offered  for  any  interest  in  the  mine  be- 
fore.   If,  as  apparently  she  would  now  have  us  believe,  she  became 
panic-stricken,  and  by  Allen  and  her  other  friends  was  induced  to  be- 
lieve the  property  was  practically  worthless,  did  she  think  that  in 
'receiving  -at  tihe  rate  of  $5,000,000  from  Day  she  was  overreaching 
or  getting  the  best  of  him  ?    It  was  probably  suggested  to  her  that  the 
price  of  lead,  then  abnormally  high,  might  drop  back  to  a  lower  level 
at  any  time ;  but  surely  that  was  a  legitimate  consideration.    It  prob- 
ably was  not  said  that  when  she  went  away  Day  would  send  her  no 
more  dividends,  but  upon  the  other  hand  it  probaWy  was  said  that 
at  times,  as  had  been  the  case  in  the  last  two  years,  she  might  get 
no  dividends;    whereas,  if  she  sold  her  property,  and  the  proceeds 
thereof  were  put  out  at  interest,  she  would  be  sure  of  regular  inter- 
est returns — again  a  legitimate  consideration.     It  was  probably  not 
represented  that  the  Days  were  speculating  upon  the  lead  market,, 
in  the  sense  that  th^  were  illegitimately  usmg  the  company's  funds 
for  that  purpose,  and  that  they  would  be  smashed  by  the  Guggen- 
heims,  and  that  the  plaintiff  would  thus  lose  all;    but  it  may  very 
well  have  been  stated  that  in  going  into  the  smelting  business  the 
company  would  have  to  market  its  own  product,  and  that  in  doing 
so  it  would  come  into  competition  with  the  Guggenheims,  or  the 
so-called  smelting  trust,   and  that  therefore  there  was  danger  of 
disaster  or  loss.     There  probably  was  no  representation  that  the 
property  had  been  mined  out ;  but  I  have  no  doubt  that  by  different 
pwsons  she  was  informed  that  above  the  No.  5  or  Hummingbird  tun- 
nel, which  was  the  lowest  possible  tunnel"  level,  the  ore  was  almost  ex- 
••austed,  and  that  the  lower  shafts  and  works  were  still  incomplete, 
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leaving  the  lower  ore  bodies  not  fully  developed  or  disclosed,  and  as 
to  their  extent  there  was  some  doubt-  and  uncertainty.  And  such 
appear  to  have  been  the  facts.  Paulsen,  whose  intelligence  and  good 
faith  there  is  no  reason  to  question,  testifies  that  when  she  called  upon 
him,  a  few  days  before  the  sale,  he  told  her  that  "there  was  a  good 
deal  of  guesswork  connected  with  fixing  the  price  of  the  mine  in 
the  state  of  development  that  the  mine  was  in  at  that  time" ;  that  they 
were  behind  with  their  developments,  their  shaft  from  the  Humming- 
bird tunnel  was  not  started  early  enough,  and  tfiat  the  ore  reserve 
above  the  tuimel  level  was  getting  pretty  low,  and  that  at  that  time 
they  "did  not  have  such  an  awful  lot  of  ore  exposed  or  developed." 
Indeed  no  one  described  the  physicial  condition  of  the  property  more 
conservatively,  or  gave  more  prominence  to  the  uncertainties  involved 
in  making  an  estimate  of  the  value  of  the  mine,  than  Paulsen,  and 
yet  at  the  same  time  he  told  the  plaintiff  that  his  interest  was  not 
for  sale,  thereby  intending  to  convey  the  meaning  that  he  regarded 
the  mine  as  a  good  property;  and  the  plaintiff  admits  that  she  un- 
derstood him  to  advise  her  to  hold  on  to  her  interest. 

Doubtless  in  the  course  of  the  discussions  which  took  place  her  at- 
tention was  drawn  to  the  fact  that  some  of  the  other  mines  in  the  dis- 
trict had  been  worked  out  at  a  certain  depth,  and  the  inference  was 
drawn  that  the  ore  shoots  in  the  Hercules  would  probably  terminate 
at  about  the  same  depth.    But  the  record  abundantly  shows  that  such 
a  view  was  not  unreasonable.    True,  the  plaintiff  .may  have  attached 
undue  importance  to  some  of  these  considerations,  and  may  not  have 
given  due  weight  to  Paulsen's  advice  to  hold  her  interest;   she  was 
suffering  soniewhat  from  the  asthma,  and  was  probably  anxious  to 
get  into  a  different  climate,  and  may  have  acted  hastily.    But  in  the' 
light  which  she  had,  or  which  was  then  available,  did  she  act  in  a  pan- 
ic or  unreasonably  ?   If  we  strike  from  the  record  the  expert  testimony 
of  the  two  engineers,  which,  of  course,  was  not  available  to  her  or 
any  one  else  at  the  time,  and  put  out  of  mind  the  fact  that  our  coun- 
try is  now  at  war,  and  the  conditions  bearing  upon  the  net  value  of 
the  product  of  this  mine,  which  did  not  arise  or  were  not  disclosed 
until  after  October,  1916,  in  the'  light  of  the  other  facts  and  circum- 
stances of  record,  can  it  be  confidently  sai*  that  from  the  standpoint 
of  an  intelligent,  independent  owner,  4he  plaintiff  made  a  bad  bar- 
gain? 

Suppose  we  look  at  the  situation  for  a  moment  from  her  stand- 
point. She  knew  that  a  little  more  than  a  year  before  her  interest  had 
been  valued  by  the  appraisers  of  the  estate  at  $250,000;  that  there 
had  in  the  meantime  been  paid  to  the  administrator,  for  her  credit, 
by  way  of  dividends,  over  $100,000,  so  that,  if  the  appraisement  was 
originally  correct,  the  residual  value  of  her  interest  could  not  at  the 
time  of  the  sale  have  exceeded  $175,000;  and  for  this  she  was  con- 
sidering an  offer  of  $350,000.  Through  her  husband  she  probably 
knew  that  in  1905,  when,  of  course,  the  mine  was  in  fact  of  much 
greater  value  than  in  1916,  he  and  the  other  owners  gave  an  option 
to  purchase  the  entire  property  for  $4,000,000;  and  again  in  1906 
an  option  to  purchase  at  $6,000,000;  and  in  each  case  the  optionee 
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declined  to  purchase,  in  the  latter  case  suifering  a  forfeiture  of  $20,- 
000.     She  may  very  well  have  known  that  two  or  three  years  later  a 
one-sixteenth  interest — ^the  Reeves  interest — ^had  been  sold  for  $250,- 
000.     She  had  the  very  recent  opinion  of  Hutton,  one  of  the  owners, 
whom  she  doubtless  thought  to  be  intelligent  and  disinterested,  that 
the  property  as  a  whole  was  then  worth  about  $4,000,000.    Paulsen, 
another  intelligent  owner,  who  she  had  the  right  to  think  would  ad- 
vise her  fairly,  declined  to  make  an  estimate  of  the  value,  because  it 
involved  too  much  guess  work,  discouraged  the  idea  of  selling,  and 
yet  su^ested  that  in  either  case,  she  would  doubtless  have  all  she 
needed.    She  knew  that  current  profits  were  enormous,  but  she  also 
knew  that  the  price  of  lead  was  abnormally  high,  owing  to  conditions 
which  might  pass  at  any  time,  and  that  the  cost. of  production  was 
also  upon  the  increase.    There  were  elements  of  uncertainty  about 
the  extent  and  value  of  the  remaining  ore  bodies,  which  had  been  but 
meagerly  explored.    The  smelting  enterprise  was  giving  her  concern. 
It  might  be  safe,  but  her  husband  had  disapproved,  and  there  were 
questionings  touching  its  wisdom;   it  was  a  new  field,  with  unknown 
possibilities.    For  reasons  of  health  she  did  not  desire  to  reside  in  this 
section  of  the  country.    She  had  other  property  holdings  in  the  Coeur 
d'Alenes  which  were  likely  to  give  her  some  annoyance,  and  Day  was 
agreeing  to  take  them  over  as  a  part  of  the  transaction,  at  a  price. ap- 
parently in  excess  of  what  he  thought  they  were  really  worth.    In  case 
of  sale  she  would  have,  besides  her  interest  in  the  estate  in  Spain,  ap- 
proximately a  half  million  dollars  in  money,  and  this,  if  ccmservatjvely 
mvested  in  high-class  securities,  would,  without  substantial  risk,  yield  a 
regular  inccMne  abundantly  sufficient  for  her  wants,  and  she  would  be  re- 
lieved of  all  responsibility  and  concern.    Besides — and  I  think  this  con- 
sideration had  much  weight  with  her,  regardless  of  its  merit  or  want  of 
merit  in  point  of  law — ^she  was  not  without  fear  that  the  legatees  nam- 
ed in  her  husband's  will  would  seek  to  assert  rights  thereunder,  and 
she  reasoned  that  such  a  contingency  was  much  less  likely  to  hap- 
pen, or  to  turn  out  adversely  to  her,  if  she  disposed  of  all  her  interest 
in  ihe  specific  property  of  the  estate.    Upon  the  whole,  I  do  not  think 
it  can  be  held  that  under  the  known  conditions  her  decision  to  make 
a  sale  was  precipitous  or  improvident. 

When  we  come  to  consider  what  in  fact  was  the  actual  value  of  the 
property,  we  are  met  with  difficulties  which  both  courts  and  legis- 
lators have  recognized  as.  well-ni^  insurmountable.  Because  of  these 
difficulties,  in  this  state,  as  in  some  other  jurisdictions,  no  attempt 
is  made  to  estimate  the  value  of  mines  for  taxation  purposes.  But  it 
does  not  follow,  because  the  value  is  difficult  accurately  to  estimate, 
that  an  agent  or  part  owner  cannot  legitimately  purchase  from  his 
principal  or  associate  owner. 

The  ultimate  question  with  which  we  are  here  concerned,  of  course, 
is  not  how  much  ore  there  was  in  the  mine,  but  what  the  property 
was  reasonably  worth  upon  the  market  in  cash — what  it  should  have 
reasonably  sold  for  under  the  circumstances.  The  plaintiff  had  the 
right  to  sell  her  interest.  She  was  not  bound  to  keep  it  indefinitely 
and  exploit  it.    So  the  tUtimate  question  is,  not  what  she  might  have 
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made  out  of  it  if  she  had  chosen  to  retain  it,  but  what  it  was  worth— 
what  it  could  have  been  sold  for  outright.  The  value  of  a  dairy  cow 
is  what  she  will  presently  sell  for  upon  the  market,  and  not  what  she 
will  ultimately  yield  in  profit,  if  kept  indefinitely  in  the  dairy.  Nor, 
of  course,  does  the  inquiry  here  relate  to  the  amount  of  ore  that  sub- 
sequent developments  may  disclose  to  have  actually  been  in  the  mine. 
The  mineral  content  of  the  mine  is  a  material  inquiry  only  because 
it  is  a  matter  to  which  both  the  owner  and  the  prospective  purchaser 
would  give  consideration.  They  would  undertake  to  estimate  the 
amount  of  the  ore,  and  the  estimates  would  have  some  bearing  upon 
the  price  which  an  owner  would  take  and  the  price  which  an  investor 
would  pay.  Hence  the  question  is,  not  what  the  mine  actually  con- 
tained, but  what,  under  the  light  then  available,  was  a  reasonable  es- 
timate of  its  content.  Such  estimate,  of  course,  is  only  one  of  the 
important  factors,  and  when  we  consider  all  of  them  we  find  that  the 
margin  of  uncertainty  is  so  great  that  any  opinion  of  the  value  must 
be  measurably  speculative. 

The  truth  of  this  observation  is  strikingly  illustrated  in  the  evidence 
given  by  the  two  experts  who  testified,  one  for  the  defendants  and  the 
other  for  the  plaintiff.  Even  with  a  mine  so  far  developed  and  so 
fully  equipped,  there  is  a  wide  range  of  uncertainty  as  to  the  extent 
and  qualitjr  of  the  ore  bodies.  There  is  next  the  question  of  the  cost 
of  extractmg,  treating,  and  marketing  the  ores — a  process  which  must 
extend  over  a  period  of  years,  with  uncertainty  touching  wages,  rates 
of  transportation,  and  other  expenses.  Then  the  uncertainty  as  to  the 
price  at  which  the  product  can  be  sold ;  and  still  the  further  question, 
in  estimating  the  present  worth  of  ores  in  the  earth,  of.  how  long  it  will 
be  before  they  can  be  marketed  and  turned  into  cash,  thus  releasing 
the  invested  capital,  which,  until  so  released,  is,  of  course,  unproduc- 
tive. Furthermore,  at  the  time  of  the  sale  it  was  wholly  uncertain 
whether  this  country  would  o^  would  not  be  drawn  into  the  world 
war.  Should  we  enter  the  war,  how  soon  would  it  end,  and  what 
effect  would  its  termination  have  upon  the  mining  industry?  If  our 
country  declared  war,  what  effect  would  such  declaration  have  upon 
the  cost  of  production  and  the  price  of  the  product?  Would  the  prices 
be  fixed  by  governmental  agency,  and  what  burdens  would  be  levied 
upon  such  properties  by  way  of  taxation?  One  contemplating  the 
possible  purchase  of  a  sixteenth  interest  in  the  mine  would  further 
consider  the  question  of  labor,  the  tendency  to  increase  of  wages, 
the  possibility  of  strikes,  and,  I  think,  would  very  seriously  consider 
the  question  of  management.  Apparently  the  management  had  been 
conservative  and  intelligent.  What  would  be  the  effect  on  tlie  market 
value  of  a  sixteenth  interest,  if,  for  example,  the  Days  and  Paulsen 
should  combine  and  sell  out  their  controlling  interest  to  an  unknown 
and  inexperienced  investor,  whose  policies  were  unknown,  and  who 
might  unwisely  manage  the  property,  or  entangle  it  with  speculative 
and  more  perilous  enterprises  ? 

In  view  of  these  admitted  uncertainties  and  the  wide  variance  be- 
tween the  estimates  of  the  experts,  manifestly  no  safe  conclusion  as 
to  the  reasonable  value  of  the  property  in  October,  1916,  can  be  predi- 
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cated  upon  their  testimony  alone,  and  therefore  I  refrain  from  setting 
forth  an  analysis  of  it.    It  is  of  value  and  weight  in  connection  with 
the  other  evidence  upon  the  subject,  and  I  give  it  consideration  in  that 
connection.    What,  in  the  main,  is  the  other  evidence?    Day,  though 
not  an  expert  geologist  or  mining  engineer,  and  perhaps  without  ex- 
perience in  marketing  mines,  was  an  intelligent,  practical  operator, 
with  intimate  knowledge  of  the  general  conditions  in  and  about  this 
property.    His  judgment  is  entitled -to  some  weight,  and  I  am  satisfied 
that  he  would  not  have  given  more  for  the  plaintiff's  interest.     Some 
point  is  made  that  he  bargained  with  her  and  sought  to  secure  the 
property  for  a  much  lower  figure.    But  it  is  not  material  to  the  present 
inquiry  to  determine  whether  or  not  he  had  the  right  to  deal  with  her 
as  an  equal,  if  it  be  assumed  that  she  had  all  the  information  that  he 
possessed.    It  might  very  well  be  held  that,  if  she  knew  as  much  about 
the  mine  as  he,  he  had  the  right  to  buy  her  interest  at  such  price  as  she 
was  willing  to  take.    But,  be  that  as  it  may,  whether  we  condemn  or 
justify  his  conduct  in  seeking  to  get  the  property  for  less  than  he  finally 
paid  for  it,  the  fact  is  that  he  added  to  his  first  offers  until  he  reached 
the  sum  of  $312,500,  exclusive  of  the  cash  on  hand,  or  a  price  upon  the 
basis  of  $5,000,000  for  the  assets,  exclusive  of  the  cash  on  hand,  and 
there  he  declined  to  go  further.    Through  Allen  the  plaintiff  sought  to 
get  him  to  increase  his  bid;  but  Day  definitely  declined,  and  I  think 
was  unwilling  to  pay  more.   His  testimony  now  as  to  what  he  considers 
the  property  worth,  as  well  as  that  of  his  brothers,  Harry  1,.  Day  and 
Jerome  J.  Day,  is  in  the  nature  of  expert  testimony,  and,  coming 
from  an  interested  source,  is,  of  course,  to  be  considered  in  the  light 
of  such  interest.    But  if,  for  that  reason,  we  put  aside  entirely  their 
(pinion  testimony,  and  impute  to  that  of  the  opposing  engineers  equal 
weight,  what  have  we?    We  have  Day's  decision  at  the  time  not  to 
pay  more.    We  have  the  testimony  of  the  two  disinterested  witnesses, 
Paulsen  and  Hutton,  the  one  that  the  property  was  worth  no  more 
than  was  paid,  and  the  other  that  it  was  worth  less.    We  have  no  in- 
stance where  a  larger  price  was  ever  paid  or  offered  for  any  inter- 
est in  the  property.    We  have  the  sale  of  the  Reeves  one-sixteenth  in- 
terest, seven  or  eip^ht  years  before,  when  undoubtedly  the  actual  value 
was  greater  than  m  1916,  for  $250,000.    We  have  the  unaccepted  of- 
fers of  the  owners  to  sell  the  whole  property  in  1905  for  $4,000,000, 
and  m  1906  for  $6,000,000.    If  it  be  said  that  to  Day  the  interest  had  a. 
special  value,  because  it  gave  "the  Days"  control  of  the  mine,  the  obvi- 
ous reply  is  that  to  an  independent  investor,  generally  speaking,  so  small 
an  mterest  would  be  less  salable,  and  that  therefore  its  market  value, 
when  offered  alone,  could  hardly  be  said  to  be  equal  to  one-sixteenth  of 
the  market  value  of  the  property  as  a  whole. 

Upon  consideration  of  the  entire  matter,  my  conclusion  is  that,  not 
only  was  the  plaintiff  informed  of  the  known  conditions  and  facts  hear- 
ing upon  the  value  of  the  property,  but  that  the  price  paid  approximated 
the  reasonable  market  value  of  her  interest,  and  was  probably  as  much 
as  she  could  have  obtained  from  any  other  source,  and,  in  any  view  of 
the  bearing  of  the  question  of  value  upon  the  issue  here,  an  approxima- 
^  of  the  true  value  is  all  that  is  required.    Brooks  v.  Martin,  69  U. 
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S.  (2  WaU.)  70,  17  L.  Ed.  732;  Patrick  v.  Bowman,  149  U.  S.  411,  13 
Sup.  Ct.  866,  37  L.  Ed.  790. 

From  these  considerations,  it  follows  that  the  bill  must  be  dismiss- 
ed ;  and  such  will  be  the  decree. 


UNITED  STATES  v.  FABATA  et  al. 
(District  Court,  N.  D.  New  York.    October  26,  1918.) 

1.  Baii.  «=»7&(1) — Breach  op  Condition— Rkuto-  fbou  Liabilitt. 

Under  Kev.  St.  {  1020  (Corap.  St.  1916,  {  1684),  providing  that  a  eonrt 
may  In  its  discretion  remit  the  wbole  or  a  part  of  the  penalty  of  a  forfeited 
criminal  recognizance,  whenever  It  appears  "that  there  has  been  no 
willful  default  of  the  party,"  etc.,  the  court  can  exercise  such  discretion 
only  when  the  failure  of  defendant  to  appear  was  not  willful. 

2.  Bail  «=»79(1) — Rkuef  tbou  Liabiutt — "Willful"  Default. 

That  the  failure  of  defendant  in  a  crtminal  case  to  appear  at  the  time 
required  by  his  recognizance  was  by  advice  of  his  attorney  does  not 
make  his  default  other  than  "willfuL" 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Willful.] 

Action  by  the  United  States  against  Antonio  Fabata  and  the  Na- 
tional Surety  Company.  On  application  by  the  Surety  Company  for 
remission  of  penalty  of  bail  bond.    Denied. 

This  is  an  application  by  the  National  Surety  Company  for  the 
remission  of  the  whole  or  a  part  of  the  penalty  of  a  bond  in  a  criminal 
case  executed  by  Antonio  Fabata,  as  principal,  and  the  National  Sure- 
ty Company,  as  surety,  for  the  appearance  of  said  Fabata  to  stand 
trial  on  an  indictment  foimd  against  him  and  which  bond  has  been 
reduced  to  a  judgment. 

D.  B.  Lucey,  U.  S.  Atty.,  of  Ogdensburg,  N.  Y. 
Wm.  J.  Griffin,  of  New  York  City,  for  defendant  National  Sure- 
ty Co. 

RAY,  District  Judge.  The  defendant  Antonio  Fabata  was  duly  in- 
dicted in  this  court,  and  with  the  National  Surety  Company,  as  surety, 
executed  a  bond  for  his  appearance  in  this  court  at  a  designated  term 
held  at  Auburn,  N.  Y.,  to  answer  to  such  indictment  and  abide  the 
orders  and  judgment  of  the  court.  On  the  day  and  at  the  term  of 
court  designated  the  defendant  Fabata  was  called,  but  failed  to  appear 
or  answer,  and  the  surety  was  duly  called  and  required  to  produce  its 
principal,  which  it  failed  at  that  time  to  do,  whereupon  the  court  made 
an  order  forfeiting  such  bond  and  directing  its  prosecution  and  col- 
lection. Thereafter  this  action  was  brought  and  judgment  recovered 
against  both  defendants  for  the  sum  of  $2,060.40,  and  now  defendant 
the  National  Surety  Company  moves  under  section  1020,  U.  S.  R.  S. 
(U.  S.  Comp.  St.  1901,  p.  719;  U.  S.  Comp.  St.  1916,  §  1684),  for  an 
order  remitting  the  whole  or  a  part  of  such  judgment,  on  the  ground 
it  appears  on  petitioner's  showing  that  there  has  been  and  was  no 
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-willful  default  of  the  party,  and  that  a  trial  could,  notwithstanding, 
be  had  in  the  case,  and  that  public  justice  does  not  require  the  penalty 
of  the  bond  to  be  enforced. 

[1]  The  section  of  the  Revised  Statutes  referred  to  provides  as 
follows : 

"When  any  recognizance  In  a  criminal  cause,  taken  for,  or  In,  or  returnable 
to,  any  court  of  the  United  States,  is  forfeited  by  a  breach,  of  the  condition 
thereof,  such  court  may,  In  its  discretion,  remit  the  whole  or  a  part  of  the  pen- 
alty, whenever  It  appears  to  the  court  that  there  has  been  no  willful  default 
of  the  party,  and  that  a  trial  can,  notwithstanding,  be  had  In  the  cause,  and 
that  public  Justice  does  not  otherwise  require  the  same  penalty  to  be  en- 
forced."  > 

In  United  States  v.  Robinson  et  al.,  158  Fed.  410,  85  C.  C,  A.  520, 
the  Circuit  Court  of  Appeals  (Fourth  Circuit)  said,  and  accordingly 
held: 

"Among  other  things,  the  foregoing  section  provides  that  the  court  may,  in 
Its  discretion,  remit  the  whole  or  a  part  of  the  penalty,  whenever  it  appears 
that  there  has  'been  no  willful  default  of  the  party,'  etc.  While  In  a  case  like 
the  one  at  bar  a  surety  may  suffer  a  hardship,  owing  to  the  provisions  of  this 
statute,  nevertheless  its  terms  are  plain  and  unmistakable.  It  clearly  defines 
the  circumstances  under  which  the  court  may  exercise  Its  discretion,  and  re- 
mit the  whole  or  a  part  of  the  penalty,  to  wit,  when  there  has  been  no  will- 
ful default ;  and  Inasmudi  as  the  court  in  this  case  fcnind  as  a  fact  that  the 
default  was  willful,  it  necessarily  follows  that  it  was  not  within  the  discre- 
ti(m  of  the  court  to  vacate  or  modify  the  Judgment  in  question." 

I  think  this  the  true  construction  of  the  statute,  and  that,  to  au- 
thorize a  remission  of  any  part  of  the  penalty  of  the  bond,  it  must 
appear  there  "was  no  willful  default  of  the  party" — that  is,  of  the  de- 
fendant in  the  indictment,  who  failed  to  appear. 

In  this  case  the  claim  of  the  Surety  Company  is  that  Fabata,  the 
principal,  went  with  his  attorney  to  the  United  States  courthouse,  but 
outside  of  same,  in  the  city  of  Auburn,  N.  Y.,  at  the  time  and  place 
and  term  of  court  where  required  by  the  bond  to  appear,  but  that 
Fabata,  by  direction  of  his  counsel,  remained  outside  tiie  courthouse- 
that  it  was  arranged  and  agreed  between  them  that  Fabata  was  tf* 
remain  outside,  while  his  attorney  went  inside,  and  remain  in  a  position 
where  he  could  observe  a  preconcerted  signsil  from  his  attorney,  the 
attorney  telling  Fabata  "that  in  the  event  of  his  considering  it  ad- 
visable for  him,  the  said  Fabata,  to  appear  before  the  court  a  certain 
unmistakable  signal  would  be  given,  and  in  the  event  that  his  attend- 
ance was  deemed  unadvisabJe  at  the  time  that  another  signal,  which 
could  in  no  event  be  mistaken  for  the  other,  would  be  given,  in  which 
latter  case  the  said  Fabata  should  immediately  go  to  the  railroad  sta- 
tion and  return  to  New  York  on  the  first  possible  train" ;  that  after 
waiting  quite  a  while  the  said  attorney,  a  New  Y.ork  City  lawyer,  ap- 
peared at  the  entrance  to  the  courthouse  and  gave  the  agreed  signal 
last  above  referred  to,  the  one  on  receipt  of  which  Fabata  was  to  re- 
turn to  New  York ;  and  that  Fabata,  "relying  on  and  in  compliance 
with  the  advice  of  his  counsel,  then  and  thereupon  left  Auburn  on 
the  first  train  and  returned  to  New  York."  The  affiadvit  that  this 
took  place,  as  claimed,  is  not  made  by  the  attorney  of  Fabata,  or  by 
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Fabata,  but  by  the  attorney  for  the  Surety  Company,  who  simply  says 
that  Fabata  has  so  informed  him.  This  tails  short  of  proof  that  such 
an  occurrence  took  place.    It  is  the  merest  hearsay. 

[2]  But,  even  if  such  an  arrai^ement  was  made  and  carried  out 
between  Fabata  and  his  attorney  from  New  Yoric  City,  it  falls  far  short 
of  showing  that  there  was  no  willful  default  on  Fabata's  part  On 
the  other  hand,  it  shows  there  was  a  willful  default.  Fabata  and  the 
Surety  Company  knew  that  Fabata's  duty  and  oUigation  under  the 
bond  was  then  and  there,  at  Auburn,  to  appear  and  answer,  and 
abide  the  order  of  the  court.  Fabata  did  not  appear,  nor  did  the  surety 
produce  him.  He  was  duly  called  and  failed  to  respond  in  person, 
but  his  attorney  did  appear  and  requested  a  delay  or  postponement, 
which  was  refused,  as  there  had  been  several  adjournments  of  the 
case.  In  open  court  at  said  time  and  place,  as  this  court  well  remem- 
bers, and  as  Mr.  D.  B.  Lucey,  the  United  States  attorney,  who  was 
present,  makes  affidavit,  the  said  attorney  for  Fabata,  when  Fabata 
and  the  surety  were  called  as  set  forth,  stated  in  open  court  "that  on 
the  preceding  day  he  had  made  an  engagement  with  the  said  Fabata  to 
meet  him  the  next  morning,  to  wit,  November  16,  1917,  at  the  Grand 
Central  Terminal  to  take  a  train  from  there  to  Auburn  for  the  pur- 
pose of  appearing  in  court  (court  then  being  in  session  at  said  place) ; 
that  when  O'Neill  (the  said  attorney)  arrived  at  the  station  in  New 
lYork  he  looked  around  for  the  said  Fabata,  and  he  was  unable  to 
see  or  find  him ;  and  that  he  had  no  knowledge  of  where  he  then  was." 
Fabata  was  not  in  court,  and  this  is  not  disputed.  The  surety  did  not 
produce  him,  when  called  and  required  so  to  do,  and  this  is  not  dis- 
puted. That  he  was  not  in  Auburn,  remaining  outside  the  court- 
house, is  shown  by  what  occurred  in  the  courtroom  at  the  time.  Plain- 
ly, in  either  event,  it  was  a  willful  default  and  failure  to  appear  on 
Fabata's  part,  and  a  failure  to  produce  the  defendant  on  the  part  of  the 
surety.  •  Such  practice,  even  if  it  occurred  as  now  claimed,  cannot  be 
encouraged  or  approved,  or  held  to  be  other  than  a  willful  default. 

The  motion  to  remit  the  whole  or  any  part  of  the  penalty  of  the 
bond  or  judgment,  or  reduce  such  judgment,  must  be  and  is  denied. 

The  incorrect  order,  headed  as  of  the  Syracuse  term  commencing 
April  2,  1918,  when  the  motion  was  first  presented,  and  which  was 
inadvertently  and  prematurely  signed,  and  which  the  clerk  was  di- 
rected not  to  enter,  and  which  has  not  been  filed  or  entered,  is  can- 
celed, annulled,  vacated,  and  set  aside. 
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CASEY  et  til  V.  CITY  OF  CANTON, 
(District  Court,  N.  D.  OUo,  E.  D.    February  28,  1918.) 

1.  OoifTKACTB  «=s>284<4) — Decision  oif  Enoineer  ob  AbChiteot — Effect. 

Where  construction  contract  provided  that  work  should  be  done  under 
the  supervision  of  an  engineer,  who  was  empowered  to  determine  classifi- 
cation and  allow  esUmatcs,  his  decision  can  be  impeached  only  for  fraud 
and  gross  mistake,  implying  bad  faith. 

2.  Municipal  Cokporations  ®=»374(1) — Contracts— -Oonstbuctiow. 

Where  city  enters  Into  a  contract  with  a  contractor  to  build  a  building 
dr  lay  a  sewer,  It  warrants,  just  the  same  as  a  private  owner  would  war- 
rant, delivery  of  the  site  upon  which  the  work  is  to  be  constructed,  and 
Id  event  of  failure  is  responsible  to  the  contractor  for  damages  resulting. 

3.  ilDNicrPAx  Corporations  «=»370 — Contracts — LiIabiutt. 

Where  municipality,  which  contracted  for  the  laying  of  a  sewer,  did  not 
have  title  to  the  site  selected,  and  the  contractor  was  by  that  reason  de- 
layed and  injured,  held  that,  the  municipality  being  liable  for  such  dam- 
ages, payment  could  properly  be  made  without  any  supplemental  contract. 

4.  MuMciPAi,  Corporations  ®=»370— Contbacts— Liabiutt. 

Where  a  municipality,  which  contracted  for  the  laying  of  a  sewer,  did 
not  own  the  site  selected,  and  the  contractor  was  damaged,  held  that, 
having  paid  sudi  damages,  the  municipality  could  not  recover  the  same, 
nor  set  them  off  in  an  action  by  the  contractor,  though  the  procedure  for 
payment  was  irregular. 

At  Law.  Action  by  John  F.  Casejr  and  others  against  the  City  of 
Canton.    On  motion  of  plaintiff  to  direct  a  verdict.    Motion  granted. 

Squire,  Sanders  &  Dempsey  and  Wm.  L.  Day,  both  of  Cleveland, 
Ohio,  for  plaintiffs. 

Clarence  A.  Fisher,  City  Sol.,  and  Walter  S.  Ruff,  both  of  Canton, 
Ohio,  for  defendant 

WESTENHAVER,  District  Judge.  [  1  ]  The  attitude  of  counsel  for 
the  defendant  as  to  the  larger  item  of  the  counterclaim  renders  un- 
necessary any  discussion  of  that.  I  need  only  repeat,  so  far  as  that  is 
concerned,  what  counsel  have  said,  that  whether  or  not  that  founda- 
tion embankment  should  be  classified  and  paid  for  under  item  29  of 
the  specifications  was  a  matter  to  be  determined  by  the  engineer.  He 
■was  agreed  upon  by  the  city  of  Canton,  or  the  proper  authorities  of 
the  dty  of  Canton,  on  the  one  part,  and  the  John  F.  Casey  Company, 
upon  the  other,  as  the  person  under  whose  supervision  and  direction 
the  work  should  be  done,  and  who  was  empowered  to  determine  the 
question  of  classification,  and  to  make  estimates  and  allow  them.  He 
made  his  determination,  and  there  is  nothing  here  to  impeach  the  good 
faith  or  honesty  of  his  determination. 

The  law  is  perfectly  well  settled  in  this  jurisdiction,  although  it  seems 
to  be  a  little  confused  in  the  state  courts,  that  the  decision  of  an  en- 
gineer or  an  architect  in  that  situation  is  binding  upon  both  parties, 
and  can  be  impeached  only  for  fraud  or  such  gross  mistake  as  im- 
plies bad  faith. 

Therefore,  as  to  the  larger  item  of  2,961  cubic  yards  of  foundation 
<nibankment,  I  concur  entirely  in  the  judgment  of  the  representatives 
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of  the  city  of  Canton  in  saying  that  there  is  no  basis  upon  which  to 
seek  to  recover  any  part  of  it  baqk,  and  there  is  no  ground  upon  which 
to  defend  against  an  action  by  tiie  Casey  Company  to  recover  the 
amount  of  the  finai  estimate,  which  was  approved. 

Now,  let  us  pass  to  the  other  item,  the  $2,CXX)  item,  which  is  the 
item  embodied  in  the  so-called  supplementary  contract  of  August  24, 
1915.  The  testimony  here  shows  that,  at  the  time  the  contract  was 
let  and  the  work  of  construction  begun,  the  city  of  Canton  had  not 
provided  the  right  of  way  over  which  the  sewer  was  to  be  laid. 

[2]  When  the  city  enters  into  a  contract  with  a  contractor  to  build 
a  building,  or  to  lay  a  sewer,  or  to  do  any  other  work  of  that  kind,  it 
warrants,  just  the  same  as  a  private  owner  would  warrant,  the  de- 
livery of  the  site  upon  which  the  work  is  to  be  constructed.  In  other 
words,  if  the  city  of  Canton  makes  a  contract  with  the  Casey  Company 
to  build  a  sewer  between  station  1  and  station  50  of  a  certain  type 
and  dimensions,  it  ^arantees  absolutely  the  delivery  to  the  contractor 
of  that  site,  and  it  is  responsible  in  damages  to  the  contractor,  just  as 
a  private  owner  would  be  responsible  for  damages  to  the  contractor, 
and  if  the  city  or  owner,  from  whatever  cause,  whether  blamelessly 
or  wrongfully,  is  unable  to  deliver  the  site  upon  which  the  ctHitractor 
is  to  construct  the  sewer  or  other  .improvement,  they  would  be  re- 
sponsible in  damages  to  the  same  extent  and  in  the  same  degree  for 
the  interruption  of  his  work. 

Now,  in  point  of  fact,  the  city  of  Canton  did  not  have  the  entire 
right  of  way  for  the  sewer.  The  sewer  ran  through  the  property  of 
a  gentleman  by  the  name  of  Mr.  Barber,  according  to  the  original  plan, 
and  he  refused  to  permit  them  to  cross,  and  therejapon  the  work  of 
constructing  the  sewer  by  the  plaintiff  ccMnpany  was  interrupted,  and, 
while  it  does  not  appear,  it  may  be  safely  inferred  from  this  testimony, 
that  when  they  did  get  the  right  of  way  and  the  right  to  cross  over 
the  property  of  Mr.  Barber,  they  had  to  cross  somewhere  else,  and  the 
sewer  had  to  be  constructed  under  different  conditions  and  to  a  certain 
extent  of  different  materials,  that  is,  as  to  the  foundation  item,  and 
by  that  action,  as  testified  to  here  by  the  engineer,  and  as  the  court 
would  imply  if  the  engineer  had  not  testified  to  it,  certain  damage  re- 
sulted to  the  contractor. 

[3]  •  I  have  carefully  examined  the  contract,  and  it  seems  to  me  that 
the  engineer  was  entirely  right  in  his  position  that  items  of  damage 
due  to  an  interruption  of  the  work,  such  as  added  expense  due  to  dis- 
organization of  his  force  and  the  shifting  of  his  material  to  other  posi- 
tions, were  items  of  damage  and  expense  which  the  contractor  had 
the  right  to  make  demand  for  under  article  17  within  a  certain  number 
of  days,  and  which  it  was  the  duty  of  the  engineer  and  the  authorities 
to  estimate  and  to  allow. 

It  would  have  been  entirely  proper  for  the  city  authorities  to  have 
made  the  payment,  without  requiring  any  supplementary  contract  in 
order  to  warrant  the  payment.  It  does  not  require  a  separate  appro- 
priation of  any  kind  from  the  council  o'f  the  municipality,  but  it  is 
an  expense  that  was  included  within  the  original  authority  conferred 
upon  the  service  director  by  the  resolution  of  the  council  and  was 
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properly  chargeable  to  the  fund  then  appropriated  and  set  apart  for 
the  construction  of  the  sewer. 

In  view  of  the  action  of  the  engineer,  and  in  view  of  these  facts  and 
the  subsequent  conduct  of  the  city  authorities,  there  can  be  no  ques- 
tion here  before  this  jury  but  that  the  contractor  was  entitled  to  his 
money.  The  city  has  gotten  the  benefit  of  it,  the  contractor  having 
been  afflicted  with  a  loss.  If  there  was  damage  resulting,  it  was  dam- 
age which  was  due  to  the  conduct  of  the  city,  and  not  to  the  conduct 
of  the  contractor,  and,  if  the  city  had  refused  to  pay  it,  the  contractor 
-would  not  have  been  without  remedy. 

For  that  reason  alone  it  would  seem  to  me  that  irregularities  in  the 
method  of  maldng  the  pa)rment  would  not  warrant  the  city,  after  it  had 
made  it,  in  recovering  back  that  which  the  engineer  allowed,  and  which 
should  have  been  allowed  and  included  in  the  first  instance,  and  which, 
in  my  opinion,  he  would  have  been  entirely  justified  and  ought  to  have 
allowed  in  his  final  estimate,  instead  of  handling  it  in  the  way  in  which 
it  was  done. 

[4]  That  being  so,  irregularities  in  the  method  of  making  payments, 
of  these  added  precautions,  due  perhaps  to  a  mistaken  opinion  on  the 
part  of  some  one  that  it  should  not  be  done  tfiat  way,  but  ought  to  be 
done  through  a  supplementary  contract,  or  that  a  supplementary  con- 
tract ought  to  have  been  entered  into  in  the  first  instance,  will  not  jus- 
tify an  action  by  the  city  to  recover  back  money  paid  under  those  cir- 
cumstances. 

Now,  the  law  as  to  irregularity  in  the  making  of  contracts  of  this 
kind  works  very  differently  when  a  plaintiff  sues  upon  a  contract  made 
in  violation  of  law,  and  when  tiie  city  sues  to  recover  back  money  right- 
fully paid  or  P^d  upon  a  contract  which  has  been  made  in  violation  of 
law,  but  whidi  has  been  performed.  The  latter  situation  was  involved 
in  the  Fronizer  Case,  77  Ohio  St.  7,  82  N.  \  518. 

In  the  case  of  Buchanan  Bridge  Co.  v.  Campbell,  60  Ohio  St.  406,  54 
N.  E.  372,  it  was  held,  where  the  county  authorities  refused  to  pay 
for  a  bridge  which  thw  had  gotten  from  the  contractor  under  a  con- 
tract entered  into  in  violation  of  the  statutes  on  the  subject,  that  the 
contractor  could  not  recover  when  he  sued  on  the  contract  for  the 
price  of  the  bridge ;  the  court  holding  that  it  would  leave  the  parties 
to  such  unlawful  transaction  in  the  situation  in  which  they  had  placed 
themselves.  In  other  words,  the  contract  having  been  entered  into 
without  conformity  to  the  legal  requirements,  the  contractor  could 
not,,  when  he  came  into  court,  prove  the  legality  of  the  contract  that 
he  had  acted  under,  and  could  not,  therefore,  maintain  the  burden  of 
proof. 

However,  in  the  case  of  State  v.  Fronizer,  77  Ohio  St.  7,  82  N.  E. 
518,  the  reverse  of  that  situation  was  presented.  There  the  county 
authorities  had  gotten  the  bridge,  and  when  the  estimates  were  present- 
ed they  p^d  for  it,  and  thereafter  the  county  undertook  to  get  that 
money  tack,  claiming  the  contract  illegal  because  of  the  lack,  through 
inadvertence,  of  a  certificate  of  the  county  auditor  that  the  money  is 
in  the  treasury  to  the  credit  of  the  fund,  or  had  been  levied  and  was 
in  process  of  collection.    There  the  Supreme  Court  said  that  the  money 
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SO  paid  could  not  be  recovered  back,  Acre  being  no  claim  of  unfair- 
ness or  fraud  in  the  making,  or  fraud  or  extortion  in  the  execution  of 
the  contract  for  such  work,  nor  any  claim  of  effort  to  put  the  con- 
tractor in  statu  quo  by  the  return  of  the  bridge  or  otherwise ;  the  same 
having  been  accepted  by  the  board  of  commissioners  and  incorporated 
as  part  of  the  public  highway. 
The  court  in  that  case  in  effect  said : 

"The  plaintiff  here  Is  not  suing  on  an  illegal  contract  to  get  his  money  back. 
He  is  holding  onto  money  which  he  got,  it  Is  trne,  by  virtue  of  a  contract  made 
in  violation  of  law;  bnt.  Inasmuch  as  the  public  got  the  property  for  that 
money,  we  will  not  permit  the  public's  representatives  to  recover  It  back. 
•He  who  comes  in  and  seeks  redress  of  that  kind  will  not  bo  heard"  to  urge 
the  illegality  of  the  contract,  in  order  to  recover  back  that  which  bad  been 
paid,  at  least  in  good  morals,  in  dealing  with  the  other  party." 

That,  I  think,  is  the  law,  and  that  would  be  the  law  that  would  apply 
here,  if  a  supplementary  contract  under  section  4331  had  been  neces- 
sary back  in  May,  1915. 

Perhaps,  if  a  supplementary  contract  had  been  necessary,  and  the 
Casey  Company  had  not  been  able  to  get  an  estimate,  or  had  not  been 
able  to  get  the  money  and  had  to  sue,  they  would  fail  to  sustain  the 
burden  of  proof;'  in  other  words,  they  would  not  be  able,  perhaps, 
to  show  or  to  prove  a  contract  binding  legally  upon  the  city  authorities 
to  pay  them  that  money.  But  if  the  city  authorities,  recognizing  their 
normal  obligation  to  pay  for  that  which  was  morally  due  and  ought  to 
have  been  covered  by  the  contract  originally,  issued  a  proper  voucher 
and  paid  it,  certainly  the  city  authorities  afterwards  have  no  standing 
in  court  when  they  undertake  to  recover  that  money  back,  and  it  does 
not  take  from  the  strength  of  the  position  of  the  person  who  has  re- 
ceived the  money  that  he  has  thereafter,  and  at  a  date  so  late  Ihat  on 
its  face  it  looks  as  if  it  were  a  superfluity,  or  almost  a  subterfuge,  gotten 
that  contract  under  the  circumstances  shown  in  evidence  in  this  case. 

So  that  it  seems  to  me  that,  viewing  the  counterclaim  in  any  angle 
and  from  any  aspect,  the  city  is  not  entitled  to  recover  from  the  Casey 
Company  on  either  one  of  these  items.  The  money  has  been  paid  to 
them,  and  they  are  entitled  to  the  payment. 

That  leaves  nothing,  gentlemen  of  the  jury,  here  for  your  consider- 
ation, except  that  which  resylts  from  the  admitted  and  conceded  facts. 
It  is  admitted  here,  both  in  the  answer  and  verbally  before  you,  that 
the  city  of  Canton,  which  is  the  defendant,  is  retaining  three  sums  of 
money  as  a  reserved  percentage  of  2  per  cent,  of  the  price  to  be  paid 
to  the  plaintiff  for  constructing  the  sewers.  The  aggregate  amount  of 
these  three  items  is  $3,891.45;  $1,190.99  bears  interest  from  October 
16,  1916,  $1,190.81  bears  interest  from  July  15,  1916,  and  $1,509.55 
bears  interest  from  August  20,  1916.  The  interest  should  be  computed 
until  the  first  day  of  this  term  of  court,  February  5,  1918,  and  you 
should  return  a  verdict  for  the  aggregate  amount  thus  ascertained  in 
favor  of  the  plaintiff. 
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OUVIBB  et  aL  v.  MT.  ijNION  TANNING  &  EXTRACT  CO. 
(District  Court,  M.  D.  Pennsylvania.     NoT^nber   16,  1918.) 

No.  96a 

1.  SEPixvnr  ®=»8(5) — ^Who  mat  Maiwtain — Joint  OwNKsa 

Where  at  most  an  assignmait  could  only  make  plaintiff  a  joint  owner 
of  property  held  by  defendant  as  Joint  owner,  replevin  cannot  be  main- 
tained T  for,  being  a  possessory  action,  replevin  cannot  be  maintained, 
unless  plaintiff  Is  entitled  to  immediate  exduslve  possession. 

2.  Cabriebs  ^=>SS — Tbansteb  or  Bill  or  LiADrRG — Efteot  on  Thud — Bu^jct 

Akticlks. 

The  transfer  to  plaintiff  of  bills  of  lading  for  a  shipment  of  logwood  con- 
signed by  the  owner  to  defendant,  together  with  an  assignment,  etc.,  held, 
in  view  of  the  bulky  character  of  thci  proi)erty  to  vest  plaintiff  with  title 
thereto. 

8.    Sai^S  «=>233(3) — ^RlOITTS  AS  AGAINST  TBIBD  PeBSONS— NonOK — BtlDENCE 

— StrmciENoY. 

Defendant  held  to  have  had  notice,  etc.,  of  the  transfer  to  plaintiff  of 
logwood  consigned  to  defendant,  before  the  logwood  was  manufactured 
Into  extract. 
4.  Rkpuevin  <S=3l06 — ^AcnoNB — Rkcovxbt  of  Damages. 

Replevin  Is  a  mixed  action,  being  both  a  demand  for  a  thing  and  dam- 
ages for  withholding;  and  in  replevin  for  property  that  defendant  knew 
belonged  to  plaintiff,  held,  that  plaintiff  could  recover  damages  for  that 
eloigned. 

At  Law.  Action  of  replevin  by  Marcel  Olivier,  Maurice  Rosier, 
and  Daniel  Brun,  copartners  doing  business  as  Olivier  &  Co.,  against 
the  Mt.  Union  Tanning  &  Extract  Company.  Judgment  for  plain- 
tiffs. 

Fox  &  Geyer,  of  Harrisburg,  Pa.,  for  plaintiffs.  . 
James  S.  Woods  and  H.  H.  Waite,  both  of  Huntingdon,  Pa.,  for 
defendant. 

WITMER,  restrict  Judge.  This  is  an  action  of  replevin  brought 
by  the  plaintiffs,  Marcel  OUvier,  Maurice  Rosier,  and  Daniel  Brun, 
copartners  doing  business  tmder  the  firm  name  of  Olivier  &  Co., 
against  the  Mt.  Union  Tanning  &  Extract  Company,  for  the  recovery 
of  1,576  tOD&  of  logwood  in  the  yards  and  possession  of  the  defend- 
ant at  Mt.  Union,  Pa. 

The  case  came  on  for  trial,  a  jury  having  been  called  and  sworn, 
and  after  proceeding  with  the  trial  and  taking  the  testimony  of  wit- 
nesses for  plainti^  and  some  for  defendant,  upon  agreement  of  coun- 
sel, the  jury  was  dismissed,  and  the  case  proceeded  agreeably  to  the 
provisions  of  the  act  of  April  22,  1874  (P.  L.  109). 

The  plaintiff  has  alleged  that  in  the  month  of  June,  1916,  in  the 
city  of  New  York,  the  Bothamley  Chemical,  Color  &  Extract  Com- 
pany, having  arranged  to  acquire  certain  logwood  then  being  import- 
ed, borrowed  from  it,  the  plaintiff,  certain  sums  of  money,  giving 
its  collateral  note  promising  to  repay  such  sum,  and  at  the  same  time 
pledged  a  lot  of  logwood,  described  in  certain  invoices  and  weigh 
ytes;  that  it  also  by  writing  assigned  said  logwood  to  plaintiff,  at- 
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taching  to  such  instrument  bills  of  lading  of  the  carrier  company. 
It  is  stated  that  there  were  seven  individual  and  like  transactions. 
The  plaintiff  further  alleges  that  the  logwood  thereafter  came  into 
the  possession  of  the  defendant;  that  when  tiie  notes  fell  due  they 
were  not  paid,  and  the  plaintiff  became  entitled  to  the  possession  of 
the  logwood.  Demand  having  been  made  for  it,  the  defendant  wrong^- 
fullv  refused  to  deliver  the  same  to  plaintiff. 

The  plaintiff  having  filed  the  required  bond,  the  writ  was  served 
by  the  marshal,  and,  on  failure  of  defendant  to  provide  a  bond  for 
detention,  delivery  was  made  to  the  plaintiff. 

The  defendant  denies  the  title  and  right  of  possession  of  the  plain- 
tiff as  alleged,  averring  generally  that  such  was  and  always  belonged 
to  it,  for  that  in  May,  1916,  the  defendant  entered  into  a  contract  with 
the  Bothamley  Chemical,  Color  &  Extract  Company,  by  which  it  was 
agreed  that  the  Bothamley  Company  would  secure  logwood  to  be 
manufactured  by  the  defendant,  the  manufactured  product  to  be 
turned  over  to  the  Bothamley  Company  and  sold,  the  money  deposited 
in  a  special  account,  and  first  used  for  the  payment  of  fiie  cost  of 
the  logwood  and  freight,  and  after  an  allowance  of  three  cents  per 
pound  for  manufacture,  the  remaining  or  net  profit  to  be  divided 
between  the  two.  The  defendant  further  alleges  that  it  had  nO  notice 
of  the  plaintiff's  claim  to  the  wood  until  October,  1916;  that  it  had 
manufactured  all  or  nearly  all  of  the  wood  into  extract  and  was  will- 
ing and  ready  to  manufacture  the  balance  as  undertaken  and  agreed 
with  the  Bothamley  Company;  that  under  its  contract  with  the 
latter  it  had  received  the  logwood  into  its  yards,  and  a  certain  por- 
tion of  it  was  at  once  takea  from  the  cars  and  manufactured  into 
extract;  that  of  the  1,576  tons  claimed,  984  tons  were  not  stored, 
but  manufactured  at  once,  yielding  787  barrels  of  extract,  of  which 
700  were  delivered  to  the  Bothamley  Company,  which  in  turn  de- 
livered 400  barrels  of  it  to  the  plaintiff,  of  the  value  of  $60,000,  which 
the  plaintiff  neglected  to  credit  to  the  Bothamley  Company.  The  de- 
fendant also  denies  the  authdrity  of  the  Bothamley  Company  to  trans- 
fer and  assign  the  logwood  purchased  from  H.  Mann  &  Co.,  being 
815  tons  of  ^e  amount  embraced  in  the  total  shipment  of  1,576  tons, 
claiming  that  such  purchase  was  the  joint  purchase  of  the  defendant 
and  the  Bothamley  Company.  It  is  further  contended  that  the  ^ood 
was  so  commingled  in  plaintiff's  yards  that  it  was  not  possible  to  de- 
termine how  much,  if  any,  of  the  wood  in  question  was  remaining, 
and,  further,  that  if  there  was  any  there  defendant  had  a  lien  upon 
it  for  any  balance  due  from  the  Bothamley  Company  on  final  settle- 
ment of  their  account 

The  issue  here  presented  is  one  of  ownership  and  right  of  possession 
of  the  property  in  dispute.  The  plaintiff's  claim  of  title  is  clearly 
and  fully  set  forth  in  its  declaration,  with  an  averment  of  wrong- 
ful dispossession,  and  this  it  is  bound  to  sustain  by  the  fair  weight 
or  preponderance  of  the  evidence  in  order  to  maintain  its  action. 
Has  it  done  so  ? 

The  matter  can  be  best  understood  and  more  readily  disposed  of 
by  considering  individually  the  logwood  purchased  from  H.  Mann 
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&  Co.,  as  distinguished  from  the  wood '  obtained  through  other 
sources  from  the  Bothamley  Company.  Now,  as  to  the  former,  the 
court  is  readily  satisfied,  and  so  finds,  that  the  purchase  was  made 
by  the  defendant  jointly  with  the  Bothamley  Company,  and  that  the 
defendant  obtained  delivery  and  full  possession  of  the  same  without 
any  knowledge  of  the  assignment  or  attempted  assignment  of  it  by 
the  Bothamley  CcMnpany  to  the  plaintiff.  Were  a  discussion  of  the 
proof  here  required  in  support  of  this  conclusion,  it  could  be  readily 
supplied;  suffice  to  say  liiat  plaintiff  well  knew,  judging  from  the 
notes  and  agreements  in  evidence,  that  it  was  supplying  only  half  of 
the  money  to  pay  for  these  shipments.  Had  plaintiff  made  diligent 
inquiry,  as  it  was  in  duty  bound,  it  could  readily  have  ascertained 
that  the  defendant  had  obligated  itself  for  the  other  half,  for  which 
it  ultimately  made  payment,  and  thus  ascertained  the  real  and  com- 
plete ownership  of  the  property  to  which  it  sought  title. 

[1]  Though  the  Bothandey  Company  did  assign  to  the  plaintiff 
this  wood,  it  nevertheless  remains  that  defendant  was  not  affected 
thereby  since  such  assignment  could  only  in  effect  operate  to  substi- 
tute the  assignee  for  the  assignor  as  the  joint  owner  of  the  defend- 
ant; assuming  now  that  these  assignments,  of  which  more  will  here- 
after be  said,  were  suiScient  to  convey  ownership  of  the  property 
recited.  It  follows,  therefore,  that  the  most  favorable  position  that 
can  be  allowed  plaintiff  is  to  concede  to  him,  jointly  with  defendant, 
ownership  of  the  purchases  and  shipments  from  H.  Mann  &  Co., 
which  admittedly  will  defeat  its  right  to  recovery  to  this  extent.  The 
action  of  replevin,  being  a  possessory  action,  cannot  be  maintained 
unless  the  plaintiff  established  property  and  the  exclusive  right  of  im- 
mediate possession.  Lake  Shore  &  Michigan  Ry.  Co.  v.  Ellsey,  85 
Pa.  283;  Strong  et  al.  v.  Dinniny,  175  Pa.  586,  34  Atl.  919;  McFar- 
land  Meade  Co.  v.  Doak,  63  Pa.  Super.  Ct.  31. 

Having  decided  in  Reinheimer  v.  Hemingway,  35  Pa.  432,  that  one 
tenant  in  common  of  a  chattel  cannot  maintain  replevin  for  it,  with- 
out joining  his  cotenants.  Justice  Strong,  in  delivering  the  opinion 
of  the  court,  said : 

"An  action  of  •  •  •  replevin  •  •  •  operates  specifically  upon  the 
chattel.  If  it  can  be  brought  by  one  of  three  tenants  In  common,  it  may 
be  tj-  each  of  the  others.  And  If  the  writs  be  In  the  sh^iiTs  hands  at  the 
same  time,  how  Is  ^e  property  to  be  replevied?  In  Hart  v.  Fitzgerald,  2  Mass. 
511  [3  Am.  Dec.  75],  it  was  ruled  that  a  part  owner  of  a  chattel  cannot  main- 
tain replevin  for  his  undivided  part,  and  if  it  appear  in  the  writ,  the  court 
will  arrest  the  judgment.  Part  ownership  in  another  Is  therefore  plead- 
able In  bar,  and  not  exclusively  In  abatement  So  In  Rogers  ▼.  Arnold,  12 
WokL  [N.  Y.]  aO,  it  was  held  that,  if  the  plaintifT  in  replevin  fall  to  establish 
an  adnsive  right  in  himself  to  possess  and  control  the  property,  the  defend- 
ant is  entitled  to  a  verdict." 

[1,3]  Taking  up  the  remaining  shipments,  a^^egating  761  tons, 
purchased  by  ^e  Bothamley  Company  from  the  Fruit  Dispatch  Com- 
pany and  the  American  Products  Exchange,  it  may  be  noted  that 
each  and  every  of  them  was  secured  to  the  plaintiff  for  the.  purchase 
money,  advanced  by  check  payable  to  the  vendor  for  the  logwood 
purchased  by  the  Bothaml^  Company  giving  its  note  to  plaintiff. 
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collateral  in  form,  promising  to  repay  the  amount  In  three  months, 
and  an  instrument  assigning  and  transferring  unto  the  plaintiff  the  re- 
spective shipments  of  logwood.  Accompanying  the  collaterail  note 
was  the  original  invoice  for  this  wood,  together  with  the  weigh  notes 
further  describing  it.  Subsequently  the  Bothamley.  Company  deliv- 
ered to  the  plaintiff  the  bills  of  lading  of  the  Pennsylvania  Railroad 
Company,  consigning  the  shipment  to  the  defendant.  Accompanying 
the  bills  of  lading  was  the  written  assignment  mentioned,  transfer- 
ring and  assigning  to  the  plaintiff  all  of  its  right,  title,  and  interest 
in  and  to  the  logwood,  which  assignment  was  in  terms  supplemental 
to  the  assignment  contained  in  the  collateral  note,  and  subject  to  all 
the  terms  thereof. 

This  arrangement  between  the  parties  is  undoubtedly  binding,  and 
vested  the  title  to  the  property  in  the  plaintiff.  The  bulky  character 
of  the  property  rendering  it  difficult  of  actual  physical  delivery,  the 
transfer  of  such  is  as  a  general  custom  usually  made  by  symbolic  de- 
livery; that  is,  by  the  transfer  of  bills  of  lading,  warehouse  receipts, 
or  other  documents,  describing  the  property  and  showing  the  loca- 
tion and  possession  of  it.  That  the  title  to  property  of  such  charac- 
ter under  the  circumstances  may  be  shifted  by  the  delivery  of  such 
evidences  of  ownership,  and  without  actual  physical  delivery,  has 
been  held  in  the  well-recognized  case  of  Century  Throwing  Co.  v. 
Muller,  197  Fed.  252,  116  C.  C.  A.  614,  where  the  court  todc  judicial 
notice  of  the  special  custom  concerning  such  transactions.  Whether 
such  transfer  of  title  without  actual  physical  delivery  is,  however, 
binding  upon  third  parties  generally  without  notice,  need  not  be  here 
decided;  it  being  established  that  the  defendant  had  knowledge  of 
the  transfer  of  title  by  the  Bothamley  Company  to  the  plaintiff  be- 
fore the  same  passed  out  of  its  possession,  either  in  its  raw  state  or 
as  manufactured  into  extract.  It  is  not  difficult  to  find  that  the  de- 
fendant was  without  notice  of  the  plaintiff's  claim  of  title  until  Oc- 
tober, 1916.  The  written  agreement  between  the  Bothamley  Com- 
pany and  defendant  bore  the  date  of  May  24,  1916.  Delivery  was 
made  during  the  month  of  June  following.  Defendant  contends  that 
a  portion,  if  not  the  greater  portion,  of  the  deliveries  or  shipments, 
were  used  up  from  aboard  cars  and  manufactured  into  extract  as 
delivered  in  its  yards  by  the  railroad  company  without  storing,  and 
that  the  product  thereof  was  immediately  turned  over  to  the  Both- 
amley Company  without  knowledge  of  the  plaintiff's  claim,  and  that 
the  remaining  portion,  which  was  stored,  was  so  commingled  with  its 
own  wood  that  it  was  impossible  to  distinguisTi  it  or  to  determine  the 
amount  so  stored.  That  the  latter  contention  is  true  can  hardly  be 
doubted,  and  whether  such  commingling  was  due  to  the  negligence 
of  the  defendant,  or  resulting  necessarily  from  the  method  or  means 
usually  employed  in  the  course  of  manufacturing  liquid  extract  at 
defendant's  plant,  is  not  deemed  important  in  the  face  of  defendant's 
admissions. 

In  reply  to  a  letter  of  October  2,  1916,  written  to  defendant  by 
plaintiff's  attorneys,  advising  it  of  its  claim  on  the  logwood  purchased 
and  shipped  at  the  instance  of  the  Bothamley  Company,  transmitting 
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therewith  a  list  of  shipments  in  detail,  and  furthermore  requestirig 
advice  as  to  the  location  of  each  carload  lot,  defendant  promised  in 
return  a  few  days  later  to  write  fully  after  investigation  and  check- 
ing of  figures  submitted.  The  matter  was  then  no  doubt  turned  over 
to  defendant's  attorney,  who  opened  a  correspondence  with  plaintiff's 
attorneys  regarding  the  assigtunent  and  the  location  of  the  wood, 
lasting  until  the  latter  part  of  February,  1917.  It  may  not  be  impor- 
tant, but  it  does  not  appear  that  it  was  at  any  time  hinted  that  the 
■wood  or  any  portion  of  it  was  no  longer  in  defendant's  yards  at  Mt. 
Union.  In  fact,  the  correspondence  proceeds  on  the  assumption  that 
it  was  all  there.  However,  during  tiie  beginning  of  January,  1917, 
plaintiff's  agent,  E.  H.  Peck,  visited  Mt.  Union,  and  states  tiiat  he 
was  there  informed  by  Mr.  Green,  president  of  the  defendant  com- 
pany, that  the  wood  was  piled  in  the  yard  with  other  wood  belong- 
ing to  the  Mt  Union  Company  and  the  Bothamley  Company. 

Referring  to  Mr.  Peck's  visit  and  his  report  of  what  he  heard  and 
saw,  the  plaintiff  on  January  23,  1917,  wrote  to  defendant,  amongst 
other  things,  inquiring  about  insurance  on  the  wood.  Several  days 
thereafter,  the  defendant  replied  by  wire :  "Letter  received  and  have 
no  insurance  on  wood."  The  same  day,  January  26th,  the  defendant 
company  confirmed  by  letter  the  telegram  and  added : 

"In  regard  to  shipping  bematlne  in  your  name,  would  advise  that  there  is 
no  danger  of  shipping  any  extract  from  your  wood,  as  we  think  there  is  con- 
siderable quantity  here  yet  in  addition  to  yours.  We  will  be  careful  about 
this." 

The  insurance  was  perfected  and  the  correspondence  continued; 
defendant  again,  in  letter  dated  January  29th,  addressed  to  plaintiff, 
stated : 

"We  will  take  up  with  Bothamley  the  matter  you  propose  about  shipment, 
eltbimgh  we  have  not  yet  reached  any  of  your  wood.  No  doubt  they  aro 
very  anxious  to  get  It  cleaned  up." 

March  8th,  the  plaintiff  reimbursed  defendant  by  check  $6,016.57 
for  freight  advanced  by  it  on  these  shipments  of  the  Bothamley  Com- 
pany, according  to  conference  betwejen  Mr.  Green  and  Mr.  Peck  upon 
the  tatter's  visit  to  Mt.  Union. 

Considerable  correspondence  passed  between  the  parties  in  the 
plaintiff's  effort  to  have  the  wood  turned  into  extract  and  shipped  to 
plaintiff,  without  result.  Finally  on  November  24,  1917,  after  Mr. 
Peck  visited  the  yards  of  defendant  with  a  prospective  purchaser 
for  the  wood,  the  plaintiff  wrote  a  letter  to  defendant,  advising  it 
that  the  wood  had  been  sold  to  the  man  who  visited  the  yards  with 
Mr,  Peck,  and  directed  shipment  of  it  to  Marietta,  Ohio.  '  To  this 
the  defendant  replied : 

"This  wood  was  sent  to  us  without  any  notice  whatever  of  any  claim  being 
<9<n  it  until  after  it  had  been  In  our  yards,  mixed  up  with  a  lot  of  other 
wood.  It  came  to  our  yard  in  the  usual  course  of  business,  and  no  notice  was 
received  by  us  that  anybody  had  any  claim  upon  this  wood  until  long  att&t 
It  had  been  received.  Some  of  it  has  been  used  and  manufactured,  and  some 
ot  It  may  be  still  in  the  yard;  It  may  all  have  been  manufactured." 
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Finally,  on  account  of  the  conflicting  claims  of  other  parties  to 
the  wood,  the  defendant  stated,  it  was  obliged  to  refuse  permission 
to  remove  it. 

No  other  conclusion  can  be  fairly  deduced  from  the  evidence  re- 
ferring to  the  admission  of  the  defendant  preceding  the  payment  of 
the  freight  charges  by  the  plaintiff  than  that  it  retained  possession  of 
the  wood  now  in  dispute.  That  the  president,  being  in  charge  of  the 
business,  could  be  so  wide  of  the  mark  and  so  badly  mistaken  as  is 
now  argued  by  his  counsel  would  be  attributing  to  him  a  vvrant  of 
business  grasp  and  attention,  and  such  lacking  of  care  in  the  use  of 
assertions  in  letter  writing,  of  which  the  court  would  hesitate  to  con- 
vict him.  Surely  it  must  be  accepted  that  the  wood  was  in  defend- 
ant's yard,  and  all  of  it,  when  the  defendant  gave  plaintiff  the  assur- 
ance that  there  was  considerable  there  yet  in  addition  to  its  wood, 
promising  to  be  careful  about  the  matter,  and  then  afterwards  re- 
peating Siat  none  of  defendant's  wood  had  yet  been  reached.  If, 
subsequently,  this  wood  was  used,  or  in  any  shape,  as  extract  or  wood, 
it  was  removed  from  the  yard,  the  defendant  cannot  be  heard  to  com- 
plain that  it  was  indistinguishable  from  its  own,  having  been  re- 
sponsible for  its  disposition.  It  follows,  and  the  court  so  finds,  that 
515  tons  delivered  by  the  marshal  to  the  plaintiff  was  wood  belong- 
ing to  the  plaintiff.  This  was  the  weight  of  a  quantity  of  wood  after 
storing  and  dryin|f  in  defendant's  yard  for  a  period  of  a  year  and 
over.  What  portion  of  the  761  tons,  weighed  when  green  and  un- 
seasoned, does  this  represent?  The  loss  by  seasoning  has  been  va- 
riously estimated.  The  defendant  and  one  of  his  witnesses  have  tes- 
tified to  an  experiment  made  to  ascertain  this  by  weig^iing  a  number 
■  of  sticks  when  _green,  or  on  receipt  of  same  in  the  yard,  and  then 
again  after  thorough  drying,  resulting  in  loss  of  30  per  cent.  Com- 
mon experience  teaches  that  this  result  is  more  reliable  than  the  es- 
timate of  6  per  cent,  loss  as  testified  by  plaintiff's  witness  as  the  ba- 
sis for  the  calculation.  Applying  this  to  the  tonnage  in  dry  wood  seiz- 
ed (515)  produces  approximately  670  tons,  and  being  accepted  on 
a  calculation  the  515  tons  of  seasoned  wood  represents  approximately 
670  tons  of  the  761  tons  of  wood  in  the  green  state,  ^us  leaving 
91  tons  eloigned. 

{4]  Replevin  is  a  mixed  action,  being  both  the  demand  for  a  thing 
and  damages  for  the  taking  and  detention.  It  is  not  only  a  proceed- 
ing in  rem,  but  also  a  proceeding  against  the  defendant  in  the  writ 
personally  with  a  summons  to  appear.  This  was  so  previous  to  the 
act  of  July  9,  1901  (P.  L.  614),  which  recognizes  merely  the  previous 
decisions'  of  our  courts,  holding  to  this  principle.  Wetherill  v.  Gal- 
lagher, 211  Pa.  311,  60  Atl.  905,  107  Am.  St.  Rep.  575;  Hoyt  v.  Car- 
son, 60  Pa.  Super.  Ct.  175 ;  Baldwin  v.  Cash,  7  Watts  &  S.  (Fa.)  425 ; 
Bower  v.  Tallman,  5  Watts  &  S.  (Pa.)  556.  In  the  latter  case.  Jus- 
tice Kennedy,  speaking  for  the  court,  said : 

"Thus  It  has  been  held,  erea  In  Ehigland,  where  the  maintenance  of  tne 
action  of  replevin  Is  much  more  restricted  than  In  Pennsylvania,  the  plain  till 
may  recover  damages  from  the  defendant  equal  to  the  value  of  the  property, 
when  taken  by  the  latter  tortlously  or  without  authority,  where  he  has  put  it 
ont  of  the  power  of  the  sheriff  or  proper  officer  to  execute  the  writ  by  replevy- 
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Ins  uut  delivering  tbe  property  tip  to  tbe  plaintiff,  or  wbere,  from  other 
nuses,  it  may  have  become  Impractlcatde  for  the  officer  to  do  so.  As,  for  in- 
stance, where  the  cattle  are  eloigned  by  the  defendant,  the  plalntifT  may,  In- 
stead of  proceeding  to  obtain  a  writ  of  withernam,  .for  the  purpose  of  taking 
other  cattle  in  lien  of  those  eloigned,  proceed  in  the  cause.  If  the  cattle  be 
irithheld  by  the  defendant,  and  recover  damages  to  the  full  value  of  them,  as 
■well  as  damages  for  the  detention."  • 

The  plaintiff,  having  fixed  the  price  of  wood  at  $29.50  per  ton, 
cannot  complain  if  this  is  accepted  in  estimating  the  damages  at  $2,- 
684.50  for  the  wood  eloigned  and  interest  upon  this  amount  from 
January  29,  1917,  date  of  marshal's  demand,  for  detention. 

The  court  therefore  fmds  in  favor  of  plaintiff  and  against  the  de- 
fendant as  and  for  damages  in  the  sum  of  $2,810.72. 


THB  HOWABD. 
(District  Court.  D.  Maryland.    3rme  10,  1916w) 

1.  OOLUBXON  «sa61 — STEAUKB  ANO  BaBOK — FaUI/T  OF  OVEBTAKINO  VesSXI. 

An  overtaldng  steamer,  which,  several  miles  ofC  Point  Judith,  on  a    / 
dear  night,  ran  Into  a  barge,  with  lights  set,  in  tow  of  tug,  held  at  fault; 
her  navigator's  attention  having  been  fixed  on  another  vessel,  till  too  late 
to  avoid  the  collision,  and  she  having  shortly  before  changed  her  course. 

2.  CoLusioif  ^961 — Vaxwi  or  Tua  with  Ijono  Hawbeb — Exsbcisk  or  Jvdo- 

ia»T. 

The  rules  allowing  use,  from  Race  Rocic  to  Gay  Head,  of  a  hawser  ion- 
.ger  than  76  fathoms,  when  in  the  Judgment  of  the  tug's  master,  in  view  of 
wind  and  weather  conditions,  safety  requires,  he  should  not  be  held  In 
fault,  in  an  honest  exercise  of  that  judgment,  relative  to  collision  of 
steamer  with  one  of  bargee  in  tow  of  tug. 

3.  CoLUSioif  ^958 — Tuo  WITH  Losro  Hawseb — Cabs  Ri:()Cibeo. 

Use  by  tug,  with  barges  in  tow,  of  hawsers  longer  than  generally  per- 
mitted by  the  rules,  requires  exercise  by  it  of  extreme  care  In  navigation 
to  avoid  collision. 

4.  CoLUsioN  4s>16,  61 — VsaeBL  at  FAtri.i! — OrrtcKB  Wrmotn  Avtbobitt. 

No  vessel,  and  least  of  all,  one  which,  with  tows,  occupies  half  a  mile  of 
■ea  room,  should  be  left  in  charge  of  an  officer  who  is  not  allowed  to  exer- 
cise what  skill  and  competency  he  has,  and  for  such  fault.  If  possibly  con-  ' 
tribnting  to  a  collision,  she  must  be  held  in  part  responsible.                                              | 

6.  Collision  «=»76 — Dutt  to  Waen — Ovebtaken  Vessel. 

A  tug,  with  barges  in  tow,  seeing  that  an  overtaking  steamer  is  likely 
to  run  into  one  of  the  barges,  is  not  without  duty  to  sound  danger  signals, 
merely  because  the  steamer  has  not  sounded  passing  signals. 
6i  COLUSION    «S»68 — VVTX    01    OVKBTAKEN    Tuo — Pbssbbvino    Coin»E    ard 

Speed.  ' 

The  captain  of  a  tug,  with  two  barges  in  tow,  the  first  of  which  was 
Btnick  by  an  overtaking  steamer,  though  supposing  the  steamer  was  likely 
to  pass  between  the  barges,  was  under  the  duty  of  the  privileged  vessel  of 
preserving  teurse  and  speed,  and  was  in  fault  in  slowing  engines  to  let 
hawsers  sink. 

7.  Collision  4=>106 — Faitlt — Emeboenct. 

Act  of  captain  of  overtaken  tug  in  slowing  engines  will  not  be  excused, 
on  grotmd  of  emergency,  because  he  had  Just  come  from  below,  but  will  be 
judged  as  if  be,  or  some  one  free  to  exercise  a  free  and  independent  Judg- 
ment, had  been  In  charge  of  navigation  when  danger  first  appeared. 

<a)>te  gOw  esMS  •••  wiim  topic  *  KBT-NUUBBR  la  HI  Kw-Nambtrad  DlsesU  t  Indaxw 
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In  Admiralty.  Suits  for  collision  by  the  Consolidation  Coastwise 
Company  and  the  Consolidation  Coal  Company  against  the  steamship 
Howard,  and  by  the  Merchants'  &  Miners'  Transportation  Company 
against  the  Consolidation  Coastwise  Company.    Damages  divided. 

Keech,  Wright  &  Lf>rd,  J.  Walter  Lord,  and  Robert  R.  Carman,  all 
of  Baltimore,  Md.,  for  Consolidation  Coastwise  Co.  and  Consolidation 
Coal  Co. 

Daniel  H.  Hayne,  of  Baltimore,  Md.,  for  The  Howard  and  Mer- 
chants' &  Miners'  Transp.  Co. 

ROSE,  District  Judge.  A  very  few  minutes  after  4  o'clock  on  the 
morning  of  the  4th  of  February  last  the  steamship  Howard,  when  some 
3%  miles  southeast  of  Point  Judith,  was  in  collision  with  a  bari^e 
known  as  No.  12.  The  barge  sank  almost  immediately.  It  and  its  car- 
go of  1,447  tons  of  coal  were  lost.  Of  its  crew  of  five,  three  were 
drowned. 

[1]  The  Howard  was  one  of  the  steamers  of  the  Merchants'  & 
Miners'  Transportation  Company,  and  at  the  time  of  the  disaster  was 
on  one  of  its  regular  trips  from  Baltimore  to  Providence.  The  barge, 
together  with  another,  No.  17,  was  in  tow  of  the  steamship  Charles 
F.  Mayer,  and  was  bound  from  Hampton  Roads  to  Boston  and  Ports- 
mouth. 'The  Mayer  and  both  the  barges  belonged  to  the  Consolidation 
Coastwise  Company.  All  three  were  loaded  with  coal,  which  was  the 
property  of  the  Consolidation  Coal  Company.  The  barges  were  ar- 
ranged in  tandem  fashion.  The  one  which  was  sunk  followed  next 
after  the  Mayer,  and  barge  No.  17  brought  up  the  rear.  Each  barge 
had  from  165  to  185  fathoms  of  hawser  out.  The  Mayer  was  some 
236  feet  long ;  each  of  the  barges,  a  trifle  over  200  feet.  There  was 
therefore  about  half  a  mile  between  the  stem  of  the  Majrer  and  the 
stern  of  barge  17.  The  wind  was  from  the  northwest,  the  night  was 
clear,  and  the  required  lights  were  burning  on  all  the  vessels  concerned. 

It  is  true  that  the  Howard  says  that  the  white  lights  of  the  rear 
barge  were  not  as  bright  as  the  law  requires.  The  witness  Hamilton 
was  the  first  officer  of  the  steamship  Dimmick.  It  was  west  bound 
and  passed  the  Mayer  and  her  tow  oh  an  almost  parallel  course  a  few 
minutes  before  the  collision.  He  says  he  remembers  looking  for  the 
white  lights  of  the  rear  barge,  and  that  he  did  not  see  them  until  his 
steamer  readied  or  passed  barge  12.  He  thinks  the  Dimmick  came 
within  a  few  hundred  feet  of  barge  17,  but  he  frankly  adds  that  it  is 
hard  to  judge  distances  accurately,  especially  at  night.  If  the  Dim- 
mick. passed  as  close  to  the  Point  Judith  gas  buoy  as  he  says  she  did, 
she  could  not  have  come  within  half  a  mile  of  the  barge. 

Another  apparently  disinterested  witness  was  navigating  the  tug 
Western.  It  was  following  some  three  or  four  miles  behind  the  Mayer 
and  her  barges.  He  had  no  difficulty  in  keeping  the  white  lights  of 
barge  17  steadily  in  view.  There  is  no  sufficient  reason  to  believe  that 
the  lights  on  that  barge  were  any  less  bright  than  they  should  have 
been. 

At  the  time  of  the  collision  the  Howard  was  the  overtaking,  and 
therefore  the  burdened,  vessel,  and,  moreover,  she  changed  her  course 
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not.very  long  before  she  struck  the  barge.  With  one  possible  excep- 
tion, no  one  on  the  Howard  saw  before  the  collision  any  of  the  lights 
«n  any  of  the  three  vessels  of  the  Mayer  fleet.  Indeed,  until  a  cdlision 
liad  become  inevitable,  nobody  on  the  Howard  knew  that  the  Mayer  or 
the  barges  were  anywhere  in  the  neighborhood.  It  is  impossible  to 
"believe  that  all  the  lights  that  should  have  been  visible  on  the  Mayer 
and  its  barges  were  obscured  by  sails.  The  only  reason  to  suppose 
that  any  of  them  were  is  that  perhaps  no  one  on  the  Howard  saw  them. 
The  story  told  by  witnesses  for  the  latter  deprives  that  circumstance 
of  all  probative  force.  Her  watch  changed  at  4  o'clock.  The  colli- 
sion, according  to  the  clock  in  her  pilot  house,  took  place  at  5  minutes 
after  4.  The  ofificer  in  charge  came  on  duty  a  minute  or  so  before  4. 
Quartermasters  were  changed  somewhat  later,  the  witnesses  say,  only 
a.  minute  or  so  before  the  collision.  It  was  after  the  new  quartermas- 
ter had  received  the  course  frorh  his  predecessor  that  the  navigating 
officer  first  noticed  the  lights  of  the  Dimmidc,  which  were  never  re- 
ported by  the  Howard's  lookout,  if  indeed  they  were  ever  seen  by  him, 
although  either  her  lights  or  those  of  the  Mayer  were  noticed  by  the 
quartermaster  who  went  off  duty  just  before  the  collision.  It  is  evi- 
dent from  the  testimony  of  the  Howard's  officer  that,  when  he  first 
caught  sight  of  the  Dimmick's  red  light,  he  was  startled  by  what  ap- 
peared to  him  to  be  her  dangerous  proximity.  He  gave  the  order  "hard 
aport,"  and  watched  her  until  he  saw  he  was  going  to  clear  her  safely. 
It  was  not  until  then  that  he  saw  the  sails  of  the  barge.  He  at  once 
gave  the  order  to  slow  en^nes,  and  instantly  followed  it  by  another 
order  to  put  them  at  full  speed  astern.  It  was  too  late.  The  stem  of 
the  Howard  cut  into  the  barge  from  her  forerigging  to  her  boiler  hatch. 
It  is  not  necessary  to  assume  the  precise  accuracy  of  the  estimates 
of  time  made  by  those  in  the  pilot  house  of  the  Howard.  It  appears 
probable  that  the  Howard  was  not  quite  as  close  to  the  Dimmick  as 
the  former's  navigator  thought,  but  it  is  quite  clear  that  he  was  alarm- 
ed by  the  appearance  of  the  Dimmick,  and  that  he  kept  his  attention 
riveted  on  her  until  it  was  too  late  to  avoid  striking  the  barge.  The 
fault  of  the  Howard  is  clear,  and  need  not  be  further  elaborated.  It 
may  be  explained,  but  not  justified,  by  the  fact  that  the  change  of 
watch  had  just  been  made. 

[2]  Is  the  Mayer  also  to  blame?  The  rules  require  that  ordinarily 
there  shall  not  be  more  than  75  fathoms  of  hawser  out,  but  it  is  ex- 
pressly provided  that  from  Rice  Rock  to  Gay  Head  longer  hawsers  may 
be  used,  when  in  the  judgment  of  the  master,  in  view  of  the  wind 
and  weather  conditions,  safety  requires.  A  great  deal  of  testimony 
had  been  taken  as  to  what  those  conditions  were  at  the  time  of  the  col- 
lision and  immediately  preceding  it.  The  weather  records  show  that 
at  Block  Island  the  wind  was  then  blowing*  from  26  to  27  miles  an 
hour.  The  witnesses  differ  widely  as  to  how  strong  the  wind  was  in 
the  neighborhood  of  the  place  of  the  collision.  There  are  disinterested 
witnesses  on  both  sides,  and  they  differ  as  widely  as  do  those  more 
nearly  involved  in  the  controversy.  Such  as  testify  for  the  libelants 
vary  from  20  to  35  miles  an  hour  in  their  estimates  of  the  wind's  ve- 
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locity.  The  respondent's  witnesses  testify  it  did  not  exceed  15.  TTie 
latter  say  that  the  sea  was  smooth. 

There  is  no  question  that  after  the  collision  the  Howard's  lifeboats 
were  lowered  without  difficulty  and  without  bumping  against  the  sides, 
of  the  vessel.  They  found  it  both  safe  and  easy  to  row  about  in  search 
of  the  crew  of  the  sunken  barge.  On  the  other  hand,  the  libelants  put 
on  the  stand  a  number  of  tugboat  captains  not  in  their  employ.  They 
all  unite  in  testifying  that  weather  conditions  were  such  that  it  would 
not  have  been  safe  to  tow  on  a  short  hawser.  The  rules  impose  upon 
the  captain  of  a  tug  the  duty  of  deciding  whether  weather  conditions 
in  this  locality  require  at  any  particular  time  the  use  of  a  hawser  ex- 
ceeding 75  fathoms  in  length.  That  judgment  must  be  exercised  in 
good  faith,  but  I  see  no  reason  to  doubt  that  the  captain  of  the  Alayer 
did  believe  that  under  the  weather  conditions  as  he  conceived  them 
to  be,  a  long  hawser  was  required. 

Now,  it  is  true  that  tugboat  captains  assume  that  in  these  waters  it 
is  never  safe  to  use  a  short  hawser.  It  may  be  that  that  judgement  is 
largely  influenced  by  the  fact  that  the  use  of  a  long  hawser  makes  their 
work  easier.  Nevertheless,  the  rules  leave  to  the  determination  of  tlie 
captain  of  the  tug  the  length  of  the  hawser  which  safety  requires.  It 
is  obviously  unfair  to  hold  him  in  fault  for  an  honest  exercise  of  that 
judgment.  Moreover,  in  this  case  the  length  of  the  hawser  is  of  lit- 
tle or  no  importance.  If  it  had  been  20  or  30  fathoms  longer  than  it 
was,  there  would  have  been  no  collision.  If  it  had  been  40  or  .^0 
fathoms  shorter,  the  boats  would  equally  have  escaped  coming  together. 
Had  it  been  half  as  long  as  it  was,  the  Howard  would  have  collided 
with  barge  17,  and  not  with  barge  12.  After  all,  that  isomerely  an- 
other way  of  saying  that,  if  the  barge  had  not  been  precisely  where  it 
was  when  the  Howard  struck  it,  it  would  not  have  been  hit 

[3]  I  do  not  for  a  moment  wish  to  minimize  the  importance  of  strict 
adherence  to  the  rules  requiring  the  use  of  short  hawsers.  As  already 
stated,  there  was  half  a  mile  between  the  bow  of  the  Mayer  and  the 
stem  of  barge  17.  Tows  of  such  length  are  doubly  dangerous.  They 
close  for  the  time  being  a  great  stretch  of  water  to  other  vessels,  and  it 
is  exceedingly  difficult  for  a  tug  with  such  a  tow  so  to  maneuver  as 
to  do  its  part  in  escaping  from  dangerous  situations,  or  from  situa- 
tions which  may  easily  become  dangerous.  The  exercise  of  extreme 
care  is,  under  such  circumstances,  incumbent  upon  it.  The  Admiral 
Schley,  131  Fed.  433,  65  C.  C.  A.  417. 

[4]  It  is  charged  that  the  navigation  of  the  Mayer  was  not  in  com- 
petent hands.  None  of  her  officers,'  other  than  her  master,  were  li- 
censed pilots  for  the  waters  in  which  she  was.  All  of  them  were  ap- 
parently competent  navigators,  quite  capable  of  handling  the  ship  under 
any  circumstances  in  which  an  accurate  knowledge  of  local  conditipns 
was  not  required.  It  is  equally  true  that  such  conditions  had  nothing 
to  do  with  this  collision.  It  was  in  another  way  that  their  lack  of  pilot 
qualifications  embarrassed  the  navigation  of  tie  ship.  Because  their 
captain  knew  they  were  without  pilot  licenses,  he  prescribed  the  ship's 
course,  and  gave  them  instructions  to  call  him  if  it  became  necessary 
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•to  change  it,  or  to  do  anything  at  all  out  of  the  ordinary.  Then  he 
went  to  his  room,  largely  undressed,  went  to  bed,  and  perhaps  to 
sleep.  The  third  (jficer  came  on  duty  in  the  palot  house  at  the  change 
of  watch  about  4  a.  m.  He  noticed  the  alteration  in  the  course  of  the 
i-Ioward,  and  became  fearful  that  she  would  collide  with  barge  17. 
Irle  sounded  no  danger  or  other  signals.  Indeed,  it  is  one  of  the  pe- 
culiarities of  this  case  that  until  after  the  collision  no  signals  were 
sounded  by  any  of  the  craft  concerned.  He  did  nothing  but  call  the 
captain,  telling  him  that  a  steamship  was  about  to  run  into  the  stem 
barge.  The  captain  emerged  in  his  underclothing  and  saw  the  Howard 
showing  a  green  light.  He  thought  she  was  to  the  starboard  of  the  stem 
barge  and  about  abeam  of  her,  and  that  she  was  swinging  under  her 
jxjrt  helm.  He  put  his  own  helm  to  starboard,  so  he  could  ^et  off  at 
an  angle  and  better  see  what  was  going  on  behind  him.  It  looked  to 
him  as  if  the  Howard  was  about  to  pass  between  the  two  barges.  He 
ordered  his  engines  slowed,  so  that  the  hawser  might  sink  and  the  How- 
ard pass  over  it  without  parting  it.  It  was  not  until  after  the  Howard 
showed  her  red  light,  and  appeared  to  be  going  off  to  the  southward 
and  eastward  of  his  course,  that- he  blew  any  signal,  and  that  was  not 
mt ended  for  the  Howard,  but  was  a  direction  to  his  own  barges  to 
pay  attention  and  follow  the  lead  of  the  Mayer.  In  point  of  fact  the 
collision  must  have  occurred  before  he  saw  the  Howard's  red  light. 
That  could  not  have  been  visible  from  the  Mayer  until  the  Howard, 
after  striking  barge  12,  drew  off  from  it. 

It  goes  without  saying  that  no  vessel,  and  least  of  all  none  which 
with  her  tows  occupies  half  a  mile  of  sea  room,  should  be  left  in 
diarge  of  an  officer  who  is  not  allowed  to  exercise  whatever  skill  and 
competency  he  has.  In  this  the  Mayer  was  in  fault,  and,  if  it  is  pos- 
sible that  such  fault  contributed  to  the  collision,  she  must  be  held  in 
part  responsible  for  it. 

[5,  8]  The  Howard  insists  that  the  Mayer  should  have  blown  dan- 
ger signals  so  soon  as  it  appeared  to  those  in  the  pilot  house  of  the 
Mayer  that  there  was  any  chance  of  a  collision.    The  Mayer  replies 
that  the  obligation  to  sound  danger  signals  is  by  the  rules  imposed  on 
the  overtaken  vessel  only  where  the  overtaking  vessel  has  first  sounded 
passing  signals,  and  the  overtaken  vessel  believes  that  the  maneuver 
indicated  will  be  dangerous.    The  Howard  answers  that  the  Mayer  was 
expressly  required  not  to  ignore  any  precaution  which  might  be  re- 
quired by  the  ordinary  practice  of  the  seamen,  or  by  the  special  cir- 
cumstances of  the  case.    It  says  that  it  has  always  been  the  ordinary 
practice  of  seamen,  and  for  that  matter  of  everybody  else,  to  do  all  in 
their  power  to  warn  one  who  appears  about  to  run  into  them.    The 
Mayer  answers  that  at  the  earliest  moment  at  which  there  was  any  rea- 
son to  sound  such  signal  it  would  have  been  too  late  to  have  prevented 
the  collision.    That  may  be  true,  and  if  the  statements  of  those  in  the 
pilot  house  of  the  Howard  as  to  the  shortness  of  the  time  which 
elapsed  between  its  helm  being  put  hard  aport,  and  the  collision,  are 
correct,  it  is  true.    On  the  other  hand,  according  to  the  testimony  from 
the  Mayer's  pilot  house,  the  officer  in  charge  saw  the  Howard  get- 
ting 'into  a  dangerous  position  with  reference  to  the  rear  barge.    He 
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called  the  captain,  who  came  out  of  his  stateroom,  looked  back,  f  onned 
an  idea,  correct  or  incorrect,  as  to  the  situation,  threw  the  head  of  his 
vess^el  to  port,  and  slowed  down  his  engines,  all  before  the  collision 
took  place. 

Under  these  circumstances  it  is  impossible  to  be  certain  that  the 
prompt  sounding  by  the  officer  in  the  pilot  house  of  the  Mayer  of  a 
danger  signal  might  not  have  attracted  the  attention  of  the  Howard 
in  time  to  have  prevented  the  collision.  It  was  the  obvious  and  natural 
thing  to  do,  and  doubtless  would  have  been  done,  had  not  the  third 
officer  of  the  Mayer  had  his  mind  on  calling  his  captain.  But,  if  there 
could  be  any  doubt  as  to  whether  the  Mayer  should  be  held  liable  for 
tliis  act  of  omission,  there  would  seem  to  be  none  that  she  is  blame- 
worthy for  doing  what  the  captain  did.  If,  as  he  supposed,  the  How- 
ard was  likely  to  pass  between  the  two  barges,  he  took  a  great  risk 
in  slowing  down.  His  was  the  privileged  vessel,  but  it  was  under  the 
corresponding  duty  of  preserving  its  course  and  speed.  It  was  far 
better  to  have  a  hawser  cut  than  to  have  a  barge  sunk.  As  an  experi- 
enced navigator  he  must  have  known  that  it  was  almost  impossible 
for  him,  from  his  position,  to  determine  accurately  the  relative  posi- 
tions and  speed  of  the  Howard  and  the  barge.  Instead  of  saving  the 
hawser,  what  he  did  may  have  resulted  in  losing  a  barge,  its  contents, 
and  three  lives  besides.  It  is  true,  as  argued  by  the  Mayer,  that  it  may 
be  the  collision  would  have  happened,  had  not  the  Mayer's  engines 
been  slowed  down,  but  on  such  a  question  it  is  impossible  to  be  certain. 

[7]  The  captain  of  the  Mayer  did  what  he  should  not  have  done, 
and  what  he  did  may  have  contributed  to  the  collision,  and  he  must 
be  held  liable.  It  is  said  that,  if  he  made  a  mistake,  it  was  in  extremis. 
He  was  attempting  to  escape  from  a  danger  which  was  not  of  his 
making.  Had  he,  or  some  one  else  free  to  exercise  a  competent  and 
independent  judgment,  been  in  charge  of  the  navigation  of  the  Mayer 
when  danger  first  manifested  itself,  there  would  have  been  more  time 
to  think  and  to  act  wisely.  He  must  be  held  responsible  for  what  he 
did,  precisely  as  if  he  had  been  in  the  pilot  house  all  the  time.  If 
slowing  the  engines  was  ever  a  wise  thing  to  do,  it  should  have  been 
done  when  it  looked  like  the  Howard  was  about  to  nm  into  the  rear 
barge ;  but  in  point  of  fact,  under  all  the  circumstances  of  this  case, 
the  obligation  of  the  Mayer  to  maintain  her  speed  was  more  than  usu- 
ally imperative.  The  Mayer  must  therefore  be  held  also  in  fault.  I 
am  not  prepared  to  hold,  as  the  Howard  asks,  that  the  sunken  barge 
was  also  blameworthy. 

It  follows  that  the  damage  done  by  the  collision  must  be  divided 
between  the  Howard  and  the  Mayer.  If  the  parties  cannot  agree 
as  to  the  amounts,  a  reference  will  he  ordered. 
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In  re  TRI-STATB  OOAI.  &  COKE  OO.  et  aU 

I 

(District  Court,  W.  D.  Pennsylvania.    March'  Term,  1918.) 
No.  35. 

1.  Sbabchks  and  Smzmuts  *s»7 — CoNSTmrriow — Scope  or  Protkctiow. 

Const.  Amend.  4,  guaranteeing  against  nnreasonable  searches  and  sei- 
zures, etc.,  embraces  all  persons,  even  those  accused  of  crime,  etc.,  although 
limitations  on  the  scope  of  the  protection,  such  as  the  right  to  search  the 
person  of  an  accused  when  legally  arrested,  etc.,  is  also  recognized. 

2.  SEABCIIK8    AKD     SeIZTTKES    ®=»3 AFPIDATITS — SUTFICIKSTCT. 

Affidavits  for  search  warraivts  under  Act  June  16,  1917,  c.  80,  to  seize 
books,  etc.,  on  the  ground  they  were  used  to  commit  a  felony,  held  Insuf- 
Bdent,  both  under  act  and  Const.  Amend.  4,  constituting  mere  conclusions 
as  to  the  offense  committed,  and  not  sufficiently  designating  the  books, 
etc.,  sought 
S.  Searches  akd  Sbizdses  €=>7 — Acquikscenck — Act  or  Agent. 

That  an  agent  of  petitioners,  whose  property  had  been  seized  under 
search  warrants  Illegally  issued,  consented  to  execution  of  the  warrants, 
held  not  an  acquiescence  which  would  deprive  petitioners  of  their  consti- 
tutional rights. 

At  Law.  In  the  matter  of  the  petition  of  the  Tri-State  Coal  &  Coke 
Company  and  others  to  have  returned  to  them  certain  books,  papers, 
and  writings.  Search  warrants  quashed,  and  books,  etc.,  ordered  re- 
stored. 

E.  Lowry  Humes,  U.  S.  Atty.,  of  Pittsburgh,  Pa.,  for  the  United 
States. 

Nadi  Rockwood,  of  New  York  City,  and  Diamond  &  Zachanas, 
of  Pittsburgh,  Pa.,  for  defendants. 

THOMSON,  District  Judge-  Three  several  petitions  are  presented 
to  the  court,  one  by  the  Tri-State  Coal  &  Coke  Company,  one  by  the 
Pennsylvania  Central  Coal  Company,  and  one  by  T.  F.  Barrett,  pray- 
ing for  an  order  directing  that  all  books,  papers,  writings,  and  other 
property  of  the  several  petitioners,  alleged  to  have  been  illegally  seiz- 
ed and  taken  by  the  United  States  marshal,  be  returned. 

The  property  was  seized  on  search  warrants  dated  February  21, 
1918,  issued  by  the  United  States  commissioner  for  this  district,  sup- 
ported by  affidavits  of  Edgar  B.  Spear,  special  agent  of  the  Depart- 
ment of  Justice.  The  deputy  marshal  serving  the  warrants  made  re- 
turn m  each  case  on  February  23,  1918,  setting  forth  in  connection 
therewith  a  general  schedule  of  the  property  seized  on  each  writ. 

A  little  later  petitions  were  presented  to  Roger  Knox,  United 
States  commissioner,  who  had  issued  the  warrants  alleging  the  illegal- 
ity of  the  search  warrants,  and  that  the  property  was  unlawfully 
seized,  and  praying  that  the  property  and  papers  be  returned  to  the 
petitioners.  A  hearing  was  had  before  the  commissioner,  in  which 
testimony  on  behalf  of  the  petitioners  and  on  behalf  of  the  govern- 
ment was  taken.  Certain  of  the  papers  seized  were  returned  and  oth- 
ers were  retained,  and  on  hearing  the  commissioner  refused  tfie 
prayer  of  the  petition. 
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The  search  warrants'  authorized  the  entry  upon  the  premises  in 
question  "to  search  for,  seize,  and  take  away  certain  property,  to 
wit,  contracts,  books  of  account,  minute  books,  ledgers,  journals,  cash 
books,  day  books,  memoranda,  and  order  books,  dheck  books,  receipt 
books,  and  other  documents,  which  other  documents  were  nnore  par- 
ticularly enumerated,  described,  and  indexed  by  words,  letters,  and 
figures,  as  follows,  to  wit."  But  following  this  there  is  no  descrip- 
tion or  designation  whatever.  , 

[  1  ]  The  protection  of  the  people  of  the  United  States  against  un- 
reasonable searches  and  seizures  has  been  guaranteed  by  the  Fourth 
Amendment  of  the  Constitution  of  the;  United  States,  in  these  words : 

"The  right  of  the  people  to  be  secure  In  their  persons,  houses,  papers,  and 
effects  against  unreasonable  searches  and  seizures  shall  not  be  violated,  and 
no  warrants  shall  issue  but  upon  probable  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to  be  searched,  and  the  persons  and 
things  to  be  seized." 

The  protecting  scope  of  this  constitutional  provision,  as  well  as  its 
limitations,  have  been  considered  and  enunciated  in  various  deci- 
sions of  the  Supreme  Court,  among  which  may  be  cited  Boyd  v.  Unit- 
ed States,  116  U.  S.  616,  6  Sup.  Ct.  524,  29  L.  Ed.  746,  Ex  parte 
Jackson,  96  U.  S.  727,  24  L.  Ed.  877,  Bram  v.  United  States,  168 
U.  S.  532,  18  Sup.  Ct.  183,  42  L.  Ed.  568,  Hale  v.  Henkel,  201  U. 
S.  43,  26  Sup.  Ct.  370,  50  L.  Ed.  652,  Weeks  v.  United  States,  232 
U.  S.  383,  34  Sup.  Ct.  341,  58  L.  Ed.  652,  L.  R.  A.  1915B,  834,  Ann. 
Cas.  1915c,  1177,  and  many  others. 

These  cases  all  recognize,  not  only  the  bindii^  force  of  this  con- 
stitutional provision,  but  its  high  necessity  to  protect  the  sanctity  of 
the  home  and  the  privacies  of  life ;  that  this  protection  is  so  broad 
and  ample  that  it  embraces  all  persons,  even  those  accused  of  crime ; 
and  that  the  duty  of  giving  it  full  effect  rests  upon  all  intrusted  un- 
der our  federal  system  with  the  enforcement  of  the  laws. 

In  Weeks  v.  United  States,  the  following  limitations  are  distinctly 
recognized :  The  right  to  search  the  person  of  the  accused  when 
legally  arrested,  to  discover  and  seize  the  proofs  df  his  crime ;  the 
right  to  seize  the  tools  of  the  burglar,  or  other  proofs  of  guilt  found 
upon  his  arrest  within  the  control  of  the  accused;  the  right  to  offer 
during  the  course  of  a  triar  papers,  though  unlawfully  seized,  unless 
reasonable  application  for  their  return  has  been  made  to  the  court. 

[2]  The  act  of  Congi-ess  of  June  15,  1917  (40  Stat.  217,  c.  30), 
under  which  the  search  warrants  in  this  case  were  issued,  very  'care- 
fully guarded  against  any  invasion  of  the  constitutional  provision. 
It  clearly  sets  forth  the  three  grounds  upon  which  alone  a  search  war- 
rant may  issue : 

(1)  When  the  property  was  stolen  or  embezzled,  in  violation  of  a 
law  of  the  United  States. 

(2)  When  the  property  was  used  as  a  means  of  committing  a  felony. 

(3)  When  the  property,  or  any  paper,  is  possessed,  controlled,  or 
used  in  violation  of  section  22  of  this  act. 

By  section  3,  title  11,  a  search  warrant  cannot  be  issued  but  upon 
probable  cause,  supported  by  affidavit  naming  or  describing  the  per- 
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son  and  particularly  describing  the  property  and  the  place  to  be 
searched. 

Under  section  5,  title  11,  the  affidavits  or  depositions  must  set  forth 
the  facts  tending  to  establish  the  grounds  of  the  application  or  prob- 
able cause  for  believing  that  they  exist. 

The  opinion  in  the  very  recent  case  of  Veeder  v.  United  States, 

252  Fed.  414,  C.  C.  A.  ,  wherein  the  search  warrant  was 

quashed  by  the  Circuit  Court  of  Appeals  of  the  Seventh  Circuit, 
covers  this  case  completely.  There  the  affidavits  and  depositions 
in  support  of  the  warrant  were  much  fuller  and  more  specific  than  in 
the  case  at  bar.  The  court  held  there  that  no  search  warrant  shall 
issue  unless  the  judge  shall  first  be  furnished  with  facts — ^not  beliefs, 
or  sunnises,  but  facts — ^which,  when  the  law  is  properly  applied  to 
them,  shall  tend  to  establish  the  necessary  legal  conclusions,  or  tend 
to  establish  probable  cause  for  believing  that  the  legal  conclusion  is 
right,  and  that  the  finding  of  a  legal  conclusion  or  a  probable  cause 
from  the  exhibited  facts  is  a  judicial  function,  and  cannot  be  dele- 
gated by  the  judge  to  the  accuser. 

The  search  warrants  here  issued  were  totally  and  fatally  defective. 
All  that  the  affidavit  sets  forth  is  that  the  property  referred  to — 

"has  been  nsed  as  the  means  of  committing  certain  unlawful  felonies;  that 
is  to  say,  the  felony  of  knowingly  and  wUlfully,  with .  knowledge  that  the 
price  of  bituainoas  coal  has  heretofore  been  fixed  at  $2.45  per  ton,  f.  o.  b. 
mines,  in  accordance  with  the  regulations  prescribed  nnder  and  by  virtne  of 
the  Food  and  Fuel  Act  of  Congress  approved  August  10,  1917,  to  ask,  demand 
and  receiTe  higher  prices  per  ton  for  bituminous  coal  at  the  mine  than  the 
price  theretofore  prescribed  by  the  said  regulations  under  the  said  act  of 
Congress,  and  the  farther  felony  of  combining,  conspiring,  agreeing,  and 
arranging  with  other  persons  to  exact  excessive  prices  for  bituminous  coal, 
said  prices  being  higher  prices  per  ton  at  the  mine  than  the  prices  theretofore 
prescribed  by  the  regulations  prescribed  nnder  and  by  virtne  of  the  Food  and 
Fud  Act  of  Congress  approved  August  10,  1917,  and  the  further  felony  of 
aiding  and  abetting  the  felony  of  making,  demanding,  and  receiving  higher 
prices  per  ton  for  Utuminons  coal  at  the  mine  than  the  price  theretofore 
prescribed  by  the  said  regolatlons  under  the  act  of  Congress  of  August  10, 
1917." 

These  averments  are  mere  conclusions,  not  facts.  As  said  in  the 
Veeder  Case : 

"There  Is  nothing  but  ttie  afflanfs  application  of  his  own  undisclosed 
notion  of  the  law  to  an  nndisclosed  state  of  facts ;  and  under  our  system  ot 
government  the  accuser  la  not  permitted  to  be  also  the  judge." 

The  affidavit  does  not  even  set  forth  the  person  who  committed  the 
alleged  felonies,  does  not  sufficiently  designate  and  describe  the  proper- 
ty to  be  seized,  does  not  set  forth  how  the  books  and  papers  were 
used  as  the  means  of  committing  a  felony,  and  is  otherwise  defective. 

The  issuance  of  the  search  warrants,  and  the  seizure  of  the  peti- 
tioners' books,  papers,  and  property  thereunder,  was  a  palpable  and 
Aspirant  violation  of  their  rights  guaranteed  by  the  Constitution.  I 
have  read  carefully  the  testimony  offered  before  the  commissioner, 
and  fail  to  find  any  such  agreement  as  would  make  valid  and  justify 
the  detention  of  the  papers  and  property  thus  unlawfully  seized  and 
retamed. 
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[3]  Any  acquiescence  by  some  agent  as  to  the  seizure  and  deten- 
tion of  the  books  and  papers  was  simply  a  choice  of  evils,  when.  con» 
fronted  by  an  officer  of  the  United  States  armed  with  a  warrant 
which  he  was  determined  to  execute.  By  virtue  of  no  such  means 
can  the  high  constitutional  rights  of  a  citizen  be  invaded  or  taken 
away.  _  , 

I  am  authorized  to  state  that  the  views  expressed  in  this  opinion 
are  concurred  in  by  Judge  ORR. 

PER  CURIAM.  And  now,  to  wit,  March  21,  1918,  the  search  war- 
rants in  question  are  quashed,  and  it  is  ordered  and  directed  that 
all  books,  papers,  writings,  and  other  property  of  the  said  several 
petitioners,  so  as  aforesaid  illegally  taken,  and  now  in  the  custody 
and  control  of  the  United  States  attorney  for  the  Western  district 
of  Pennsylvania,  or  in  the  custody  and  control  of  the  said  Edgar  B. 
Spear,  special  agent  of  the  Department  of  Justice,  be  restored  and 
returned  to  the  respective  petitioners  from  whom  the  same  were 
taken,  together  with  all  copies,  photographs,  or  memoranda  thereof 
made  since  the  Same  were  taken. 

At  the  request  of  the  United  States  attorney,  an  exception  is  noted 
to  the  foregoing  order  of  the  court,  and  at  his  request  a  bill  is  sealed. 

In  the  matter  of  the  return  of  papers  ordered  by  the  «ourt  in  con- ' 
nection  with  the  search  warrants  issued  against  the  Tri-State  Coal 
Company,  the  Pennsylvania  Central  Coal  Company,  and  T.  F.  Bar- 
rett, I  now  hand  to  ,the  court  the  papers  ordered  returned,  the  de- 
fendants having  declined  to  give  us  a  receipt,  in  order  that  the  court 
may  have  a  record  of  the  compliance  with  the  order  of  court. 

[Signed]     E.  Lowry  Humes,  United  States  Attorney. 

THOMSON,  District  Judge.  And  now,  this  21st  day  of  March, 
A.  D.  1918,  the  United  States  attorney  having  turned  over  to  the 
clerk,  in  the  presence  of  the  court,  the  papers  directed  by  order  this 
day  to  be  delivered  to  the  respective  parties  from  whom  they  were 
taken  by  virtue  of  the  search  warrants  designated  in  the  opinion 
this  day  filed,  the  same  are  directed  by  the  court  to  be  delivered  to  the 
counsel  who  are  now  present  in  court  of  the  parties,  respectively,  to 
whom  the  said  papers  belong. 
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COLLINS  T.  tJNITED  STAGES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  28,  1918.) 

No.  3156. 

1.  iNOICnCEITT  AND  IMFOHMATION  <S=»121(1,  5) BlXX  OF  PABTIOULABS ^NATURE. 

A  bill  of  particulars  can  In  no  way  aid  an  Indictment  fundamentally 
bad;  the  office  of  the  bill,  which  Is  addressed  to  tbe  discretion  of  the 
court,  being  to  render  the  defendant  more  particular  information  as  to 
matters  essential  to  his  defense. 

2.  INDICTMENT  AND  INVOKMATION  «=s>110(3) — StTPFIClXirOT — ^WORDS  OF  STATtTTB. 

An  indictment  charging,  In  the  words  of  the  Espionage  Act,  that  de- 
fendant did  make  and  convey  false  reports,  etc.,  with  Intent  to  Interfere . 
n-ith  military  and  naval  operations,  etc,  held  insufficient  to  charge  any 
ofTense. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Western  EHstrict  of  Washington;  Edward  E. 
Cushman,  Judge. 

William  M.  Collins  was  convicted  of  violating  the  Espionage  Act, 
and  he  brings  error.    Reversed  and  remanded. 

This  cause  is  here  on  writ  of  error  at  the  instance  of  William  M.  Collins,  de- 
fendant below,  who  was  charged  with  a  violation  of  the  Espionage  Act  of  Con- 
gress (Act  June  15,  1917,  c.  30,  40  Stat.  217).  The  indictment  contains  two 
counts.  Count  1  charges  that  Collins,  on  or  about  December  16,  1917,  at 
Montesano,  Wash.,  "when  the  United  States  was  at  war  with  Germany,  did 
wUlfnlly,  knowingly,  unlawfully,  and  feloniously  make  and  convey  false 
reports  and  false  statements,  with  intent  to  interfere  with  the  operation  and 
success  of  the  military  forces  of  the  United  States,  and  to  promote  the  success 
of  its  enemleSi."  The  second  count  is  of  like  tenor,  except  that  the  charge  Is 
based  upon  the  declaration  of  the  act  for  causing  and  attempting  to  cause 
insubordination,  disloyalty,  mutiny,  and  refusal  of  duty  in  the  military  forces 
of  the  United  States. 

"  The  indictment  was  returned  January  9,  1918.  The  defendant  was  arraign- 
ed and  entered  a  plea  of  not  guilty  January  14,  and  the  cause  was  set  for 
trial  January  29, 1918.  On  January  28th,  apparently  without  withdrawing  his 
plea  of  not  guilty,  the  defendant  filed  a  demurrer  to  the  indictment,  assignin? 
as  reasons  therefor  that  neither  of  the  counts  charged  an  offense  asainst 
the  laws  of  the  United  States,  nor  did  they  state  facts  sufKclent  to  constitute 
a  crime.  After  argument,  the  demurrer  was  overruled,  and  the  court  there- 
upon required  the  prosecuting  attorney  to  file  forthwith  a  bill  of  particulars  of 
the  offenses  charged,  which  was  done. 

When  the  cause  came  on  for  trial  before  a  Jury  duly  Impaneled,  defendant's 
connsel  objected  to  the  court's  receiving  any  evidence  in  support  of  the  alle- 
gations of  the  indictment,  and  at  the  same  time  moved  the  court  for  an  in- 
structed verdict  acquitting  the  defendant,  upon  the  ground  that  the  indictment 
does  not  state  facts  sufficient  to  constitute  a  crime.  The  objection  was  over- 
ruled, and  the  motion  denied,  and  an  exception  was  saved  and  allowed.  Thts 
trial  resulted  in  a  conviction  under  count  1  and  an  acquittal  under  count  2. 
There  was  a  motion  at  the  conclusion  of  the  testimony  offered  by  the  govern- 
ment for  a  directed  verdict  acquitting  the  defendant,  but  none  at  the  close 
of  the  entire  testimony.      The  motion  was  denied. 

H.  E.  Foster,  of  Seattle,  Wash.,  for  plaintiiF  in  error. 
Clarence  L,.  Reames,  Sp.  Asst.  Atty.  Gen.,  and  Robert  C.  Saunders, 
U.  S.  Atty.,  of  Seattle,  Wash.,  for  the  United  States. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

^Fot  other  caua  see  aama  topic  ft  KBY-NUMBBR  In  all  K«r-Numbar«d  OlsesU  ft  Indexw 
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WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
Waiving  any  irregularity  in  filing  and  presenting  the  demurrer  for 
consideration,  the  question  presented  for  decision  is  whether  the 
indictment  is  sufficient  to  support  any  evidence  designed  to  secure 
a  conviction. 

[1]  It  should  be  premised  that  a  bill  of  particulars  can  in  no  way 
aid  or  render  sufficient  an  indictment  fundamentally  bad.  The  office 
of  a  bill  of  particulars,  where  the  indictment  is  good,  is  to  render  the 
defendant  more  particular  information  as  to  matters  essential  to  his 
defense.  It  is  directed  to  the  discretion  of  the  court,  and  before  com- 
pelling the  defendant  to  go  to  trial.  United  States  v.  Bayaud  (C.  C.) 
16  Fed.  376,  382;  United  States  v.  Tubbs  (D.  C.)  94  Fed.  356,  360; 
Rinker  v.  United  States,  151  Fed.  755,  759,  81  C,  C.  A.  379;  United 
States  v.  Rintelen  (D.  C.)  233  Fed.  793,  799.  In  the  Rinker  Case 
the  court  says: 

"When  an  Indictment  seta  forth  the  facts  constituting  the  essential  elements 
of  the  offense  with  such  certainty  that  It  cannot  be  pronounced  111  upon  motion 
to  quash  or  demurrer,  and  yet  Is  couched  In  audi  language  that  the  accused 
is  liable  to  be  surprised  by  the  production  of  evidence  for  which  be  Is  un- 
prepared, he  should,  In  advance  of  the  trial,  apply  for  a  bill  of  the  particulars; 
otherwise  it  may  properly  be  assumed  as  against  him  tliat  be  is  fully  informed 
of  the  precise  case  which  he  must  meet  upon  the  trial." 

The  bill  of  particulars,  therefore,  filed  by  the  prosecuting  attor- 
ney, can  in  no  way  aid  the  sufficiency  of  the  indictment. 

[2]  Now,  as  to  the  sufficiency  of  the  indictment:  Where  a  stat- 
ute declares  that  certain  or  specinc  acts,  or  the  doing  of  certain  things, 
shall  constitute  an  offense,  it  is  always  necessary  to  state  what  tifie 
accused  did  whereby  he  transgressed  the  law,  in  order  that  he  may 
be  advised  of  the  specific  charge  made  against  him,  to  enable  him  to 
concert  his  defense,  and  to  avail  himself  of  his  conviction  or  acquit- 
tal against  further  prosecution  of  the  same  cause,  and,  further,  to 
advise  the  court  of  the  facts  relied  on  for  conviction,  so  that  it  may 
determine  whether  they  are  sufficient  in  law  to  support  the  charge. 
It  is  not  sufficient  in  such  a  case  to  state  the  supposed  offense  in  the 
language  of  the  statute.  As  an  apt  illustration,  by  the  Criminal  Code 
(Act  March  4,  1909,  c.  321,  §  125,  35  Stat.  1111  [Comp.  St  1916,  § 
10295]),  it  is  declared  that: 

"Whoever,  having  taken  an  oath  before  a  competent  tribunal,  -offlcer,  or 
person,  in  any  case  in  which  ^  law  of  the  United  States  authorizes  an  oath 
to  be  administered,  that  he  will  testify,  declare,  depose,  or  certify  truly, 
•  •  •  shall  willfully  and  contrary  to  such  oath  state  or  subscribe  any 
material  matter  which  he  does  not  believe  to  be  true,  is  guilty  of  perjury." 

It  can  scarcely  be  contended  that  an  indictment  charging  perjury 
simply  in  the  language  of  the  statute  would  be  sufficient,  without  stat- 
ing what  the  oath  was  that  was  taken,  its  falsity,  the  defendant's 
belief  that.it  was  false,  before  whom  taken,  and  the  other  facts  and 
circumstances,  as  to  time,  place,  and  subject-matter,  sufficiently  to  ap- 
prise the  accused  of  the  specific  charge  made  against  him,  and  to  in- 
form the  court  of  the  substantive  facts  relied  upon  for  conviction. 

The  Supreme  Court  has  spoken  on  the  subject  in  no  uncertain 
language.    In  United  States  v.  Carll,  105  U.  S.  611,  26  I^  Ed.  1135, 
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the  defendant  was-  indicted  charged  with  uttering  and  stibstituting  a 
falsely  made,  forged,  counterfeited,  and  altered  obligation  and  se- 
curity of  the  United  States,  in  the  language  of  the  statute,  the  ob- 
ligation being  set  forth  according  to  its  tenor ;  but  it  was  not  alleged 
that  the  defendant  knew  the  instrument  to  be  false,  forged,  counter- 
feited, and  altered.  On  a  motion  in  arrest  of  judgment,' after  verdict 
of  conviction,  the  question  was  certified  to  the  Supreme  Court  whether 
the  indictment  was  sufficient  to  sustain  the, verdict.  The  Supreme 
Court  declared  that  it  was  not,  and  that  the  omission  was  matter  of 
substance,  and  not  a  defect  or  imperfection  in  matter  of  form  only. 
The  court,  speaking  through  Mr.  Justice  Gray,  has  this  to  say : 

"In  an  Indlctlnent  upon  a  atatatev  It  is  not  sufficient  to  set  forth  tbe  offense 
■  In  the  words  of  the  statute,  unless  those  words  of  themselves  fully,  directly, 
and  expressly,  without  any  uncertainty  or  ambiguity,  set  forth  all  the  ele-' 
ments  necessary  to  constitute  the  offense '  intended  to  be  pimlshed ;  and  tba 
fact  that  the  statute  In  question,  read  in  the  light  of  the  common  law,  and 
of  other  statutes  on  the  like  matter,  enables  the  court  to  infer  the  intent  of 
the  Legislature,  does  not  dispense  with  the  necessity  of  alleging  in  the  indict- 
ment all  tlie  facta  necessai?  to  bring  the  case  within  that  intent." 

United  States  v.  Cruikshank,  92  U.  S.  542,  23  L.  Ed.  588,  is  a  lead- 
ing case.  The  statute  under  which  the  indictment  was  drawn  made 
it  an  offense  to  conspire — 

"to  injure,  oppress,  threaten,  or  intimidate  any  citizen,  with  intent  to  pre- 
Tent  or  hinder  his  free  ezerdse  and  enjoyment  of  any  right  or  privilege ' 
granted  or  secured  to  him  by  the  Cktnstitution  or  laws  of  the  United  States." 
Act  May  31,  1870,  &  11-1,  §  6,  16  Stat  141. 

The  counts  in  the  indictment  to  which  exceptions  were  taken  charged 
an  intent  to  hinder  and  prevent  the  free  exercise  and  enjoyment  of 
"every,  each,  all,  and  singular"  the  rights  granted  by  the  Constitution 
and  laws  of  the  United  States.  There  was  no  specification  of  any  par- 
ticular right  or  privilege  the  free  exercise  and  enjoyment  of  which  was 
hindered  or  prevented.  The  sufficiency  of  the  indictment  was  chal- 
lenged on  motion  in  arrest  of  judgment  hitcf  verdict.  The  especial 
objection  was  that  the  indictment  did  not  specify  any  particular  right 
out  of  the  several  or  numerous  constitutional  or  legal  rights  to  which 
the  citizens  whose  rights  were  claimed  to  have  been  infringed  were 
entided.  The  question  as  entertained  by  the  court  was  not  whether 
it  was  enough  in  general  to  describe  a  statutory  offense  in  the  language 
of  the  statute,  but  whether  the  offense  had  been  described  at  all.  The 
court,  in  the  course  of  the  discussion,  laid  down  this  declaration : 

"The  object  of  the  indictment  is:  First,  to  furnish  the  accused  with  such 
a  description  of  the  charge  against  hiih  as  will  enable  him  to  make  his  defense, 
end  avail  himself  of  his  conviction  or  acquittal  for  protection  against  a  fur- 
ther prosecution  for  the  same  cause ;  and,  second,  to  inform  the  court  of  the 
f&cts  alleged,  so  that  it  may  decide  whether  they  are  suffldeut  in  law  to  siq)- 
port  a  conviction,  it  one  should  be  had.  For  this,  facts  are  to  be  stated,  not 
cmduslons  of  law  alone.  A  crime  is  made  up  of  acts  and  intent ;  and  these 
most  be  set  forth  In  the  indictment,  with  reasonable  particularity  of  time, 
place,  and  circumstances." 

!    The  court  concludes  as  follows : 

"Therefore  the  indictment  should  state  the  particulars,  to  inform  the  court 
U  well  as  the  accused.    It  must  be  made  to  appear — that  is  to  say,  appear 
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from  tb«  Indictment,  without  going  fnrtber — ^tbat  the  acts  charged  will.  If 
proved,  support  a  conviction  tor  the  otteaae  alleged." 

The  subject  was  further  elaborated  in  United  States  v.  Hess,  124 
U.  S.  483,  8  Sup.  Ct  571,  31  L.  Ed.  516,  and  a  like  conclusion  reached 
This  latter  case  bears  mailced  analogy  on  its  facts  to  the  one  here 
presented.  See,  also.  United  States  v.  Simmons,  96  U.  S.  360,  24  L. 
Ed.  819;  Evans  v.  United  States,  153  U.  S.  584,  14  Sup.  Ct.  934,  38 
L.  Ed.  830;  Batchelor  v.  United  States,  156  U,  S.  426,  15  Sup.  Ct 
446,  39  L.  Ed.  478;  Cochran  and  Sayre  v.  United  States,  157  U.  S. 
286,  15  Sup.  Ct.  628,  39  L.  Ed.  704. 

The  question  is  pertinent  here,  as  it  was  in  the  Cruikshank  Case,  to 
inquire  whether  the  offense  has  been  described  at  all.    The  indictment 
charges  that  the  defendant  did  willfully  make  and  convey  false  re- 
ports and  false  statements,  with  intent  to  interfere  with  the  operation 
and  success  of  the  military  forces  of  the  United  States.     But  neither 
the  defendant  nor  the  court  is  advised  as  to  what  the  reports  and  state- 
ments were,  and  the  allegation  is  the  sheerest  conclusion.    How  was 
the  defendant  expected  to  prepare  for  his  defense,  when  he  was  left 
wholly  in  the  dark  as  to  what  reports,  or  what  statements,  if  any,  he 
had  made  that  the  government  relied  upon  for  conviction?    He  may 
have  made  many  reports  and  statements,  some  or  all  of  which  may 
have  been  consistent  with  truth,  and  without  any  intent  to  impinge 
upon  the  statute,  depending  on  the  particular  circumstances  under 
which  they  were  made,  and  yet  he  is  wholly  deprived  of  the  oppor- 
tunity of  concerting  his  defense  until  he  is  confronted  with  them  at 
the  trial.    It  would  be  as  consistent  to  charge  a  man  with  larceny  and 
attempt  to  convict  him  of  stealing  specific  property,  when  none  is  de- 
scribed or  alluded  to  in  the  indictment.     The  information  afforded 
for  advising  him  of  the  direct  charge  would  not  be  more  specific  in  the 
one  case  than  in  the  other.    On  the  other  hand,  the  court  is  without  any 
information  whatever  whereby  it  is  enabled  to  say  that  a  crime  has 
been  charged.    So  to  say  to  defendant  simply,  "You  have  made  false 
reports  and  statements  with  intent  to  interfere  with  the  success  of  the 
military  forces  of  the  United  States,"  is  wholly  insufficient  to  describe 
the  offense  sought  to  be  charged  as  denounced  by  the  statute. 

It  was  error,  therefore,  not  to  have  rejected  the  testimony  offered  in 
support  of  the  indictment,  which  was  in  itself  insufficient  to  support 
a  verdict. 

Reversed  and  remanded. 
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McILHENNT  CO.  t.  GAIDRX. 

GAIDRY  V.  McIIHBNNY  CO. 

lOLrcnlt  Oonrt  of  Appeals,  Fifth  Circuit.     July  29,  1918.    Rehearing  Denied 

October  7;  1918.) 

Not  3157. 

X.   rrsADi-HASKS  AND  Tsadx-Naxes  e=>96 — ^Pbiob  Decisions — PKBS9NS  Con- 
cluded— MXJTDALITT  OF  ESTOPPEI* 

Judgments  that  defendant  had  no  exclusive  right  to  use  the  word  "Ta- 
basco" In  connection  with  a  pepper  sauce  were  not  conclusive  against  it 
in  favor  of  plaintiff,  who  was  not  a  party  to  the  suits,  nor  in  privity  with 
either  party  thereto,  and  so  not  concluded  thereby. 

2.  CoDKTS  «=>96{1),  372(1) — Precedents — Fkdekai,  and  State  Oottbts. 

As  precedents,  judgments,  one  by  a  federal  District  Court,  and  the 
other  by  a  state  Supreme  Court,  that  defendant  had  no  exclusive  right 
to  use  the  word  "Tabasco"  in  connection  with  pepper  sauce,  are  not  con- 
trolling in  the  federal  Circuit  Court  of  Appeals. 

3.  Trade-Uabkb  and  Tbade-Naxes  9»11 — Expikation  of  Patent — Right 

TO  Use  Name. 

Ruling  that,  on  expiration  of  patent,  public  may  with  patented  article 
use  name  by  which  it  was  known,  furnishes  no  support  for  proposition 
that  on  expiration  of  patent  for  process  for  making  p^per  sauce,  and 
for  sauce  so  made,  public  may,  with  a  pepper  sauce  other  than  that  pat- 
eited,  use  the  name  which  the  patentee,  abandoning  the  patented  process, 
and  otherwise  making  a  sauce,  gave  to  his  product 

4.  Tbadk-Mabkb  and  Tkade-Names  <S=»45V^,  New,  vol.  6A  Key-No.  Series — 

Beoist&ation — Ejtect  of  Oanoeixation. 

A  trade-mark,  with  its  exclusive  rights,  If  existing,  existing  index>endent- 
ly  of  registration  under  Trade-Mark  Act  Feb.  20,  1905  (Comp.  St  1916,  i 
IM85  et  seq.),  cancellation  of  registration  does  not  extinguish  a  right 
which  registration  did  not  confer. 

5.  JuDOMENT  <8=>675(2) — Priob  Decisions — Pekbonb  Oonclttded — Fubnishinq 

Pleading. 

A  person  named  as  a  defendant  but  not  served,  and  who  did  not  appear 
in  person  or  by  attorney,  is  not  bound  by  decree  of  exclusive  right  In 
complainant  merely  because  an  attorney  employed  by  him  prepared  and 
famished  an  answer,  which  was  filed  by  the  attorney  of  the  defendant 
served. 

6.  Tbade-Mabks  and  Tkade-Names  <S=»9 — Geookaphical  Names. 

Though,  at  the  time  of  the  first  manufacture  of  a  pepper. sauce  under 
the  name  "Tabasco,"  the  word  was  the  name  of  a  state  of  Mexico,  the 
maker  was  not  precluded  from  acquiring  a  trade-mark  therein,  his  manu- 
factory being  in  Louisiana,  where  he  raised  the  peppers,  they  not  having 
that  name  before  he  used  them;  and  there  being  no  evidence  that  the 
first  peppers  obtained  and  planted  by  him  came  from  a  locality  having 
that  name. 

7.  Libel  and  Slandeb  €=3131 — Slander  of  Title — Mistaken  Belief. 

One  who,  believing  he  has  an  exclusive  right  to  use  a  word  as  a  designa- 
tion of  bis  goods,  in  good  faith  warns  dealers  against  invasion  of  his  sup- 
posed right  ttaou^  mistaken  as  to  validity  of  his  claim,  is  not  liable  for 
resulting  interference  with  the  products  of  another. 

In  Error  and  Cross-Error  to  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  lyouisiana ;  Ruf us  E.  Foster,  Judge. 
Action  by  Lowell  R.  Gaidry  against  the  Mcllhenny  Company.    Judg- 

<=>For  otlin'  c«MS  see  (ame  topic  ft  KBY-NtTUBBK  in  all  Kejr-Numbered  Digests  &  InaezM 
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ment  for  plaintiff,  and  each  party  brings  error.    Reversed,  and  ren- 
dered for  defendant. 

Philip  H.  Mentz,  Louis  H.  Bums,  and  John  C.  Hollingsworth,  all  of 
New  Orleans,  La.,  for  plaintiff. 

Chas.  Payne  Fenner,  of  New  Orleans,  La.,  and  Jos.  Clark,  of 
Philadelphia,  Pa.  (Edward  S.  Rogers,  of  Chicago,  111.,  on  the  brief), 
for  defendant. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge.  This  was  an  action  by  Lowell  R.  Gridry, 
a  citizen  of  Louisiana  and  a  manufacturer  of  a  sauce  called  "Tabasco 
Pepper  Sauce,"  against  Mcllhenny  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Maine,  to  recover  damages  for  alleged 
wrongful  conduct  of  the  defendant  in  interfering  with  the  plaintiff's 
business,  by  falsely  and  in  bad  faith  representing,  by  papers,  circulars, 
and  letters,  to  dealers  throughout  the  country,  including  those  who 
have  handled  the  plaintiff's  product,  that  the  defendant  has  an  ex- 
clusive trade-mark  right  in  the  name  "Tabasco,"  and  threatening  legal 
proceedings,  including  injunctions,  and  demands  for  accounting  for 
profits,  against  those  who  handle  any  sauce  called  "Tabasco"  unless 
made  by  the  defendant.  The  parties  will  be  referred  to  a^  they  were 
designated  in  the  trial  court.  A  jury  was  waived,  and  the  court  made 
special  findings  of  fact,  upon  which  was  predicated  its  judgment  in 
favor  of  the  plaintiff,  assessing  damages  at  the  sum  of  $1,000.  Each 
of  the  parties  sued  out  a  writ  of  error  to  obtain  a  review  of  that 
judgment. 

The  plaintiff  claims  that  he  has  the  right  to  use  the  word  "Tabasco" 
in  the  name  of  the  sauce  he  produces  and  puts  on  the  market,  and  that 
the  defendant  falsely  and  in  bad  faith  pretends  to  believe  that  it  has 
the  exclusive  right  to  use  that  word  as  the  name  of  a  sauce,  and  holds 
itself  out  to  the  trade  as  the  owner  of  a  trade-mark  in  that  word  as 
a  name  for  a  pepper  sauce ;  the  defendant  well  knowing  that  its  claim 
that  it  has  an  exclusive  right  to  use  the  name  "Tabasco"  as  applied 
to  a  sauce  is  false  and  fraudulent,  such  claim  being  made  solely  to 
injure  its  competitors  in  business,  and  particularly  the  plaintiff.  The 
claim  of  the  defendant  is  that  it  has  the  exclusive  right  to  use  the  word 
"Tabasco"  in  connection  with  pepper  sauce,  and  that  the  plaintiff  is 
not  legally  justified  in  complaining  of  the  conduct  of  the  defendant 
in  asserting  that  right,  claimed  in  good  faith,  and  in  undertaking  to 
maintain  it. 

The  plaintiff  contends  that  certain  incidents  in  the  history  of  the 
defendant  and  of  its  predecessors  in  the  sauce-making  business  have 
the  effect  of  conclusively  establishing  the  falsity  of  the  defendant's 
claim  that  it  has  an  exclusive  right  to  the  use  of  the  name  "Tabasco" 
in  connection  with  a  sauce,  and  of  showing  that  the  defendant's  con- 
tinued assertion  of  that  claim  is  fraudulent  and  in  bad  faith,  and  is 
made  solely  for  the  wrongful  purpose  of  injuring  its  competitors  in 
business,  including  the  plaintiff.  The  defendant,  on  the  other  hand, 
sets  up  the  claim  that  the  plaintiff  was  so  connected  with  a  suit  brought 
by  the  defendant  in  the  District  Court  of  the  United  States  for  the 
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Southern  District  of  New  York  as  to  bie  bound  and  concluded  by  the 
decree  rendered  in  that  suit,  which  adjudged  that  the  defendant  in 
this  suit  has  the  exclusive  right  to  use  the  word  "Tabasco"  in  connec- 
tion with  pepper  sauce,  though  the  plaintiff  was  not  served  with  pro- 
cess in  that  suit  and  did  not  formally  appear  therein. 

The  incidents  relied  upon  by  the  plaintiff  to  sustain  its  last-men- 
tioned contention  are:  (1)  The  judgments  rendered  in  certain  suits 
between  the  defendant  and  third  parties,  with  whom  the  plaintiff  is 
not  in  privity,  in  which  suits  the  defendant  unsuccessfully  asserted  the 
claim  that  it  had  the  exclusive  right  to  use  the  word  "Tabasco"  in, 
connection  with  pepper  sauce;  (2)  the  expiration  of  a  United  States 
patent,  issued  in  1870  to  Edmund  Mcllhenny,  through  whom  the  de- 
fendant claims,  for  a  method  or  process  of  making  or  compoundii^ 
a  sauce ;  and  (3)  the  cancellation  of  a  registration  in  the  United  States 
Patent  Office,  on  the  application  of  the  defendant's  predecessor,  of 
the  name  "Tabasco"  as  a  trade-mark. 

[1,2]  As  the  plaintiff  was  not  a  party  to  either  of  the  suits  in 
which  judgments  adverse  to  the  claim  of  the  defendant  were  ren- 
dered, and  was  not  in  privity  with  either  of  the  parties  in  whose 
favor  such  judgments  were  rendered,  he  was  not  bound  thereby.  To 
hold  that  those  judgments  were  conclusive  against  the  defendant  in 
favor  of  the  plaintiff,  who  was  unaffected  thereby,  would  be  giving 
to  them  the  effect  of  creating  an  estoppel  which  is  not  mutual.  After 
the  rendition  of  those  judgments  the  successful  parties  thereto  relin- 
quished in  favor  of  the  defendant  all  rights  conferred  thereby  upon 
the  former.  Such  relinquishments  conferred  no  right  upon  the  de- 
fendant as  against  the  plaintiff,  who  was  a  stranger  to  such  judgment*, 
for  the  same  reason  that  the  judgments  themselves  conferred  no  right 
upon  the  plaintiff  as  against  the  defendant.  The  rendition  of  those 
judgments  did  not  have  the  effect  of  creating  a  legal  obstacle  to  the 
assertion  by  the  defendant  against  the  plaintiff  of  the  former's  claim 
that  it  has  the  exclusive  right  to  use  the  name  "Tabasco"  in  connection 
with  a  pepper  sauce.  As  precedents  those  judgments — one  of  which 
was  rendered  by  the  District  Court  of  the  United  States  for  the  South- 
em  Kstrict  of  Texas  and  the  other  by  the  Supreme  Court  of  Louisi- 
ana— ^are  not  controlling  in  this  court. 

[3]  As  above  stated,  the  patent  issued  in  1870  to  a  predecessor  of 
the  defendant  was  for  a  method  or  process  of  making  or  compound- 
ing a  pepper  sauce.    The  following  were  the  claims  of  the  patent : 

"1.  The  pepper  sauce  prepared  of  the  ingredients  herein  set  forth,  sut>- 
Stantlally  in  the  manner  specifled. 

"2.  The  herein  described  process  of  preparing  pepper  sauce  from  the  in- 
gredients, ln-a|>oat  the  proportions  set  forth." 

The  following  was  a  finding  of  die  court: 

"The  process  thus  patented  was  abandoned  by  Edmund  McHhenny  shoutly 
•fter  the  patent  was  issued,  and  has  not  been  used  since  by  Iiim,  or  his  succes- 
torg  In  title,  and  Is  not  used  by  the  plaintiff." 

What  was  patented  was  the  described  process  of  preparing  pepper 
sauce  and  the  pepper  sauce  prepared  in  accordance  with  the  patent- 
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ed  process.  There  was  no  finding  to  the  effect  that  during  the  life 
of  the  patent  the  word  "Tabasco"  came  to  be  the  identifying  name  of 
the  thing  patented,  distinguishing  it  from  other  things,  and  the  evi- 
dence was  not  such  as  to  justify  such  a  finding.  On  the  contrary, 
the  evidence  without  conflict  showed  that  from  the  time  of  the  aban- 
donment by  the  patentee  of  the  patented  process  the  word  "Tabasco" 
was  continuously  used  by  the  patentee  in  the  name  of  a  sauce  not  made 
by  the  patented  process.  There  was  no  finding  that  the  patented 
process  was  used  by  any  one  after  it  was  abandoned  by  the  patentee, 
>shortly  after  the  patent  was  issued,  and  there  was  an  absence  of  evi- 
dence to  prove  that  after  such  abandonment  the  word  "Tabasco"  was 
in  actual  use  to  describe  either  the  patented  process  or  the  sauce 
made  according  to  that  process. 

The  ruling  in  the  case  of  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163 
U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118,  was  to  the  effect  that  on 
the  expiration  of  a  patent  the  public  has  the  right  to  make  the  patent- 
ed article  and  to  use  the  identifying  name  of  it  which,  with  the  con- 
sent or  acquiescence  of  the  patentee,  it  came  to  be  known  by  while 
the  patent  was  in  force  and  had  at  the  time  of  the  expiration  of  the 
patent.  That  ruling  furnishes  no  suppojt  for  the  proposition  that  the 
expiration  of  a  patent  gives  the  public  the  right  to  use  in  the  name 
of  a  thing  other  than  the  patented  one  a  word  which,  during  the  life 
of  the  patent,  came  to  be  the  identifying  name  of  a  product  of  the 
patentee  which  never  had,  and  for  which  he  never  claimed,  the  pro- 
tection of  the  patent.  If  Edmund  Mcllhenny,  prior  to  the  expiration 
of  the  patent  to  him,  had  acquired  the  exclusive  right  to  use  the  word 
"Tabasco"  with  reference  to  a  sauce  not  made  by  the  patented  pro- 
cess, that  right  was  not  extinguished  by  the  expiration  of  the  patent, 
as  the  patent  had  nothing  to  do  with  the  acquisition  of  it.  The  ex- 
piration of  the  patent  did  not  have  the  effect  of  conferring  on  the  pub- 
lic, or  the  plaintiff  as  a  part  of  it,  any  right  with  reference  to  the  name 
of  a  thing  which  was  not  a  subject  of  the  patent.  From  the  fact  that 
the  defendant  has  no  exclusive  right  to  use  the  patented  process,  it 
does  not  follow  that  it  has  not  the  exclusive  right,  the  assertion  of 
which  by  it  is  complained  of  by  the  plaintiff. 

[4]  The  cancellation,  on  the  opposition  of  a  competitor,  of  the  r^- 
istration  by  the  defendant's  predecessor  of  the  word  Tabasco  as  a  trade- 
mark under  the  federal  Trade-Mark  Act  of  February  20,  1905  (33 
Stat.  724,  c.  592  [9  U.  S.  Comp.  Stat.  Ann.  1916,  §  9485  et  seq.]), 
does  not  stand  in  the  way  of  the  assertion  by  the  defendant  that  it 
has  the  exclusive  right  which  it  claims  in  this  suit.  That  act,  which 
made  provision  for  the  registration  of  trade-marks  "used, in  commerce 
with  foreign  nations,  or  among  the  several  states,  or  with  Indian 
tribes,"  and  which  conferred  certain  benefits  upon  registrants  there- 
under, did  not  purport  to  make  registration  under  it  the  prerequisite 
to' the  acquisition  or  continued  existence  of  an  exclusive  right  to  use 
a  word  or  symbol  as  a  trade-mark.  If  the  defendant's  predecessor 
had  the  exclusive  right  which  the  defendant  asserts  in  this  suit,  that 
right  was  not  extinguished  by  the  cancellation  of  the  registration 
mentioned.    If  the  trade-mark  exists,  it  exists  independently  of  the  r^- 
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istration.  The  cancellation  of  a  registration  does  not  extinguish  a  right 
which  the  registration  did  not  confer.  Edison  v,  Thomas  A.  Edison, 
Jr.,  Chemical  Co.  (C.  C.)  128  Fed.  1013;  Capewell  Horse  Nail  Co. 
V.  Mooney,  172  Fed.  826,  97  C.  C.  A.  248.  Neither  of  the  incidents 
relied  upon  by  the  plaintiff  is  inconsistent  with  the  assertion  in  good 
faith  by  the  defendant  that  it  has  the  exclusive  right  to  use  the  word 
"Tabasco"  in  connection  with  pepper  sauce. 

[  5  ]    By  a  plea  or  exception  the  defendant  set  up  as  an  adjudication 
binding  on  the  plaintiff  a  decree  rendered  by  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  enjoining  Ed- 
ward L.  White  "from  using  or  offering  to  customers  or  otherwise 
dealing  in  or  with  a  pepper  sauce  labeled  'Tabasco  Pepper  Sauce* 
manufactured  by  the  defendant  Lowell  R.  Gaidry,  or  any  other  pep- 
per sauce  in  the  name  of  which  or  in  cotmection  with  which  the  word 
'Tabasco'  is  used,  excepting  only  the  pepper  sauce  manufactured  by 
the  complainant."    The  defendant  in  the  pending  suit  was  the  plain- 
tiff in  the  suit  in  which  the  decree  mentioned  was  rendered,  and  its 
bill  of  complaint  in  that  suit  named  as  defendants  Edward  L.  White 
and  Lowell  R.  Gaidry,  the  plaintiff  in  the  pendit^  suit;    but  the 
latter  was  not  served  with  process  in  that  suit  and  did  not  in  person 
or  by  attorney  appear  therein.     White  was  represented  in  that  case 
by  Theodore  F.  Kuper,  a  New  York  lawyer.    Mr.  Kuper  was  not  em- 
ployed by  Gaidry,  or  authorized  to  act  lor  him ;  but  Gaidry  did  em- 
ploy other  attorneys  in  New  York,  who  prepared  an  answer  for  White, 
which  the  latter's  attorney  filed  in  the  suit.    There  were  some  nego- 
tiations looking  to  Gaidry  paying  Mr.  Kuper  a  fee  for  making  a  de- 
fense for  White  in  the  suit,  and  also  to  arranging  for  Gaidry's  at- 
torneys appearing  in  the  suit  for  White  and  defending  it  in  his  name ; 
but  these  negotiations  did  not  result  either  in  Gaidry  paying  a  fee  to 
White's  attorneys  or  in  Gsudry's  attorneys  appearing  in  the  case  for 
either  White  or  Gaidry.    The  decree  rendered  was  the  result  of  an 
agreement  entered  into  between  the  attorney  for  the  plaintiff  in  the 
case  and  White's  attorney,  after  it  had  become  apparent  that  Gaidry 
would  not  pay  a  fee  to  White's  attorney  and  that  his  own  attorneys 
would  not  appear  in  the  case  or  participate  in  the  conduct  of  it  in 
court. 

The  preparation  by  Gaidry's  attorneys  of  an  answer  for  White, 
which  was  filed  by  the  latter's  attorney,  and  the  negotiations  with  the 
resuh,  or  lack  of  result,  above  indicated,  were  not  enough  to  make 
the  decree  rendered  in  the  case  binding  upon  the  plaintiff  in  the  pend- 
ing case.  One  having  an  interest  in  defeating  the  relief  sought  in  a 
suit  may,  by  openly  taking  charge  of  and  conducting  the  defense 
therein,  become  bound  by  the  result  of  the  suit,  though  he  was  not 
a  party  thereto  on  the  record.  But  one  who  was  not  a  party  on  the 
record,  and  who  did  not,  in  person  or  by  an  authorized  representative, 
either  appear  in  the  case  or  participate  in  the  control  or  conduct  of  it 
m  court,  is  not  bound  by  the  result  of  it  in  consequence  of  an  at- 
torney employed  by  him  preparing  a  pleading  in  the  case  and  f urnish- 
^i  it  to  the  attorney  for  a  party  on  the  record.  Such  defense  as 
was  made  in. the  case  in  which  the  decree  mentioned  was  rendered 
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was  not  conducted  or  participated  in  by  Gaidiy,  or  by  any  one  ap- 
pearing in  court  who  was  authorized  to  represent  or  act  for  him. 
Neither  he  nor  his  authorized  representative  openly  took  charge  of 
the  defense  or  participated  in  the  conduct  of  it  in  court.  He  never  be- 
came a  party  to  the  suit,  either  nominally  or  by  participating  in  per- 
son or  by  attorney  in  the  conduct  of  it  in  court.  He  had  no  such  con- 
nection with  the  case  as  would  have  the  effect  of  making  him  bound 
by  the  decree  rendered  in  it.  Bigelow  v.  Old  DcMninion  Copper  Co., 
225  U.  S.  Ill,  32  Sup.  Ct.  641,  56  L.  Ed.  1009,  Ann.  Cas.  1913E. 
875;  Rumford  Chemical  Works  v.  Hygienic  Chemical  Co.,  215  U.  S. 
156,  30  Sup.  Ct.  45,  54  L.  Ed.  137;  Hauke  v.  Cooper,  108  Fed.  922, 
48  C.  C.  A.  144.  The  exception  of  res  judicata  was  properly  over- 
ruled. We  do  not  think  that  it  was  made  to  appear  that  an3rthing 
had  happened  that  is  entitled  to  be  given  the  effect  of  estopping  or 
precluding  the  parties,  or  either  of  them,  in  favor  of  his  or  its  adver- 
sary, from  makmg  the  opposing  claims  respectively  relied  on. 
[8]  There  was  uncontroverted  evidence  to  the  following  effect: 
Several  years  prior  to  1868  a  man  who  at  the  time  had  recently 
come  from  Mexico  gave  to  Edmund  Mctlhenny  some  peppers  having 
a  peculiar  and  agreeable  flavor  and  anrnia,  all  or  a  part  of  which  were 
planted  by  Mr.  Mcllhenny  on  his  place  on  Avery  Island,  near  New- 
Iberia,  La.,  and  thereafter  he  continued  to  grow  them  there;  he  being 
the  first  person  to  grow  those  peppers  in  the  United  States.  In  186S 
he  began  the  manufacture  and  sale  of  a  table  sauce  made  from  that 
pepper,  marketing  it  in  a  distinctive  bottle  bearing  a  distinctive  label, 
conspicuous  words  on  which  were  "Tabasco  *  *  Pepper  Sauce"; 
the  word  "Tabasco"  being  separated  from  the  other  two  words  by  stars. 
The  business  so  started  was  continuously  conducted  by  its  founder 
imtil  his  death  in  1890,  and  thereafter  by  a  firm  composed  of  his  widow 
and  children,  until  the  defendant  corporation,  controlled  by  the  same 
family,  was  formed  and  succeeded  to  the  business,  which  it  still 
carries  on.  There  was  no  name  by  which  the  kind  of  pepper  men- 
tioned was  known  when  Mr.  Mcllhenny  began  to  grow  it,  or  when 
he  started  the  manufacture  and  sale  of  the  sauce  made  from  it.  After- 
wards it  came  to  be  known  as  "Tabasco  pepper,"  though  it  was  and  is 
also  called  "bird  pepper."  In  the  application  made  by  Mr.  Mcllhenny 
in  1870  for  the  patent  issued  to  him  in  that  year  it  was  referred  to  as 
"the  pepper  known  in  the  market  as  Tabasco  pepper."  In  1887  it 
was  listed  as  Tabasco  pepper  in  the  catalogue  of  a  New  Orleans  seed 
dealer.  In  1888  it  was  described  by  a  botanist  of  Geneva,  N.  Y.,  as 
a  new  variety,  and  he  named  it  "Tabasco  pepper."  This  was  the  first 
time  it  was  recognized  botanically  and  under  that  name. 
•  Edmund  Mcllhenny  and  the  immediate  successors  to  his  business 
were  the  exclusive  manufacturers  of  a  sauce  for  the  market  made 
from  that  pepper,  and  in  the  name  of  which  the  word  "Tabasco"  was 
used,  from  1868  until  1896.  In  the  latter  year  a  rival  in  Texas  com- 
menced the  manufacture  and  sale  of  a  sauce  labeled  "Tabasco  Pep- 
per Sauce."  Thereafter  others  in  different  parts  of  the  country  did 
likewise.  The  defendant  and  its  immediate  predecessor,  acting  on  the 
advice  of  reputable  counsel  who  were  fully  apprised  of  t^  facts; 
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continuously  and  actively,  by  sviits  and  otherwise,  asserted  the  ex- 
clusive right  to  use  the  word  "Tabasco"  in  connection  with  a  pep- 
per sauce.     Some  of  its  competitors  desisted  when  informed  of  the 
defendant's  claim  and  of  the  facts  relied  on  to  support  it.    Others, 
including  the  plaintiff,  who  first  put  his  sauce  on  the  market  in  1911, 
persisted,  denying  the  validity  of  the  defendant's  claim  of  exclusive 
right.     The  word  "Tabasco"  became  so  identified  with  the  sauce  made 
and  sold  by  Edmund  Mcllhenny  and  his  successors  that,  after  as  well 
as  before  other  similar  sauces  were  offered  for  .sale  by  others,  orders 
for  Tabasco  given  to  dealers  in  sauces  were  generally  understood  by 
both  buyer  and  seller  to  call  for  the  Mcllhenny  product,  unless  an- 
other make  was  specified,  and  in  places  where  food  is  served — hotels, 
restaurants,  or  private  residences— one  desiring  the  hot  sauce  identified 
by  the  Mcllhenny  bottle  and  label  usually  could  make  th«  fact  known 
by  asking  for  "Tabasco"  or  "Tabasco  sauce,"  without  otherwise  in-i 
dicating  what  was  wanted.    It  is  quite  obvious  that  hot  pepper  sauces, 
other  than  the  defendant's,  which  are  successfully  marketed  under 
the  name  "Tabasco,"  share  in  the  benefits  of  the  good  will  in  part  at 
least  acquired  by  the  defendant's  product  before  ther^  was  any  com- 
petition in  the  business. 

The  court  made  findings  of  fact  which,  with  an  exception  to  be 
stated,  were  such  as  the  above  stated  evidence  called  for.  Among  the 
findings  was  the  following: 

"Tke  defoidant  and  Its  predecessors  In  title  In  good  faltb  bave  dalmfed  a 
common-law  trnd^-mark  In  the  word  Tabasco,'  and  until  tbe  year  1886  had 
the  exclusire  use  ot  the  trade-mark,  but  since  that  time  other  manufacturers 
of  pepper  sauce  have  used  the  word  'Tabasco'  In  connection  with  their  manu- 
factured product.  That  the  word  Tabasco,'  as  ai^Ued  to  pepper  sauce,  is 
generic,  and  indicates  quality,  ingredients,  and  place  of  origin  of  the  pepper 
from  which  it  is  made." 

The  court  overruled  moti(His  made  by  the  defendant  that  the  con- 
cluding sentence  of  the  above-quoted  miding  be  canceled  and  elimi- 
nated, and  that  the  foUowii^  be  incorporated  among  the  court's  find- 
ings of  fact : 

'That  the  word  'Tabasco,'  as  applied  to  pepper  sauce,  Indicates  origin  of 
mannf acture ;  that  la  to  say,  that  the  sauce  to  which  the  term  Is  applied  is 
the  sauce  made  by  B.  Mcllhenny  of  New  Iberia,  La.,  and  his  successors  in  title." 

The  rulings  mentioned  are  duly  presented  for  review.  The  ground 
ui^ed  in  support  of  the  motion  to  cancel  and  eliminate  was  that  the 
finding  at  which  that  motion  was  aimed  was  unsupported  by  evidence. 
In  support  of  the  motion  to  incorporate  the  proposed  finding  above 
set  out  it  was  contended  that  the  uncontroverted  evidence  justified 
such  a  finding.    Another  finding  made  by  the  court  was  the  following : 

"The  plaintiff  has  suffered  damage  by  tbe  publication  of  the  circulars  and 
letters  of  defendant  amounting  to  the  sum  of  $1,000." 

Before  Edmund  Mcllhenny  began  the  manufacture  and  sale  of  his 
sauce,  the  word  "Tabasco"  had  an  established  meaning.  It  was  and 
is  ihe  name  of  one  of  the  states  of  Mexico.  In  a  suit  quite  similar  to 
the  pending  one,  brought  by  a  rival  pepper  sauce  manufacturer  against 
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the  defendant's  immediate  predecessor  in  business,  the  Supreme  Court 
of  Louisiana  decided  that  the  plaintiff  in. that  suit  was  entitled  to  re- 
cover damages  resulting  from  conduct  of  the  defendant's  predecessor 
in  claiming,  by  letters  and  circulars  addressed  to  dealers  in  pepper 
sauce,  that  it  had  the  exclusive  right  to  use  the  word  "Tabasco"  as 
a  designation  of  its  product,  and  threatening  with  suits  for  infringe- 
ment all  persons  who  might  buy,  sell,  or  use  the  product  manufactured 
by  the  plaintiff  in  the  suit,  with  the  object  and  purpose»of  frighten- 
ing dealers  and  users  of  the  product  of  the  plaintiff  in  the  suit  from 
buying,  selling,  or  using  that  product.  That  court,  in  deciding  that  case, 
■  following  a  ruling  made  by  the  Court  of  Appeals  of  the  District  of 
Columbia  in  the  case  involving  the  cancellation  of  the  registration  by 
the  defendant's  predecessor  of  the  word  "Tabasco"  as  a  trade-mark, 
ruled  that  that  word  was  not  subject  to  exclusive  appropriation,  be- 
cause it  had  a  geographical  meaning.  New  Iberia  Extract  Co.  v. 
Mcllhenny's  Son,  132  La.  149,  61  South.  131. 

We  understand  it  to  be  a  contention  of  the  counsel  for  the  plain- 
tiff in  the  pendii^  suit  that  the  previous  rendition  of  such  decisions 
in  litigated  cases  to  which  the  defendant's  predecessor  was  a  party 
had  the  effect  of  conclusively  showing  that  the  defendant  was  lack- 
ing in  good  faith  in  persisting  in  the  assertion  of  an  exclusive  right 
which  had  been  so  explicitly  ruled  against  in  the  only  cases  in  which 
the  question  had  been  contested  on  its  merits  to  a  final  conclusion. 
Such  conclusive  effect  in  favor  of  the  plaintiff  cannot  be  accorded 
to  decisions  rendered  in  favor  of  parties  with  whom  he  is  not  in  privity, 
especially  when  those  decisions  are  not  reconcilable  with  later  rulings 
which  are  authoritative  and  controlling.  In  the  case  of  Baglin  v. 
Cusenier  Co.,  221  U.  S.  580,  31  Sup.  Ct.  669,  55  L.  Ed.  863,  it  was 
decided  that  the  fact  that  the  primary  meanit^  of  the  word  "Char- 
treuse" was  geographical,  being  the  name  of  a  locality  and  of  a  monas- 
tery in  France,  did  not  prevent  the  acquisition  of  tfie  exclusive  right 
to  use  it  as  the  designation  of  a  liqueur  made  by  the  monks  of  the 
monastery  of  La  Grande  Chartreuse.  Speaking  of  the  use  of  the 
word  by  the  monks  as  a  designation  of  their  product,  the  court  said: 

^If  it  be  assumed  that  tbe  monks  took  their  name  from  the  region  in 
France  In  which  they  settled  in  the  elcTenth  century,  it  still  remains  true  that 
it  became  peculiarly  their  designation ;  and  the  word  'Chartreuse,'  as  ap- 
plied to  the  liqueur  which  tor  generations  they  made  and  sold,  cannot  be  re- 
garded ip  a  i)Toper  sense  as  a  geographical  name.  It  had  exdusiye  reference 
to  the  fact  that  it  was  tbe  liquenr  made  by  the  Carthusian  monks  at  their 
monastery.  So  fax  as  it  embraced  the  notion  of  place,  the  description  was  not 
of  a  district,  but  of  the  monastery  of  the  order — the  abode  of  the  monks — and 
the  term  in  its  entirety  iKtinted  to  production  by  the  mooks." 

In  the  case  of  Hamilton-Brown  Shoe  Co.  v.  Wolf  Brothers  &  Co., 
240  U.  S.  251,  36  Sup.  Ct.  269,  60  L.  Ed.  629,  the  right  of  a  manufac- 
turer to  use  the  words  "The  American  Girl"  as  a  trade-mark  for 
shoes  made  by  it  was  sustained.  It  was  said  in  the  c^inion  rendered 
in  that  case : 

"We  do  not  regard  the  word  'The  American  Girl,'  ad<^>ted  and  employed 
by  complainant  in  connection  with  shoes  of  its  manufacture,  as  being  a 
geographical  or  descriptive  term.    It  does  not  slgai^  that  the  shoes  are 
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manufactured  in  .America,  or  intended  to  be  sold  or  used  In  America,  nor 
does  it  indicate  the  quality  or  characteristics  of  the  shoes.  Indeed,  It  does  not, 
in  its  primary  signification,  indicate  shoes  at  all.  It  is  a  fanciful  designiltlon, 
artiitrarily  selected  by  compl^nant'S  predecessors  to  designate  shoes  of  their 
manvLfactrure.  We  are  convlDoed  that  it  was  subject  to  approprlatiou  for 
that  purpose,  and  It  abundantly  appears  to  have  been  appropriated  and  used 
by  complainant  and  those  under  whom  it  claims." 

Tte   rulings  just  referred  to  establish  the  proposition  that  the  fact 
that  a  word  or  expression  has  a  geographical  meaning  does  not  pre- 
vent its  appropriation  as  a  trade-mark,  or  as  the  designation  of  a  man- 
ufacturer's or  dealer's  product,  when  it  is  so  used  as  not  to  have  a  geo- 
graphical or  descriptive  signification,  nor  make  legally  impossible  the  as- 
sertion in  good  faith  of  a  claim  of  exclusive  right  to  use  such  word  or 
expression  for  a  nongeographical  and  nondescriptive  purpose,  even 
though  such  use  may  result  or  have  resulted  in  its  acquiring  a  new 
meaning,  or  new  meanings  separate  and  distinct  from  tfie  one  it  had 
before.     Uncontradicted  evidence  in  the  pending  case  was  to  the  ef- 
fect that,  when  Edmund  Mcllhenny  adopted  the  word  "Tabasco"  in 
the  designation  of  the  pepper  sauce  manufactured  and  sold  by  hitn,  he 
did  not  use  it  as  a  geographical  or  descriptive  term.    It  is  obvious  that 
it  did.  not  indicate  the  place  of  manufacture.     It  did  not  indicate  the 
kind  of  pepper'  which  was  the  principal  ingredient  of  the  sauce,  as  that 
pepper  was  not  then  known  by  that  name;    it  having  afterwards  ac- 
quired the  name  of  Tabasco  pepper,  apparently  because  it  was  the  pep- 
per from  which  Tabasco  sauce  was  made. 

Much. testimony  was  adduced  to  prove  that  the  kind  of  pepper  used 
in  making  the  defendant's  sauce  was,  at  the  time  the  testimony  was 
given  and  for  many  years  before,  known  and  dealt  in  as  "Tabasco 
pepper."    This  was  not  controverted.    But  there  was  no  evidence  tend- 
ing to  prove  that,  when  the  defendant's  first  predecessor  in  business 
adopted  the  word  "Tabasco"  as  the  designation  of  his  sauce,  that  pep- 
per had  ceased  to  be  an  unnamed  variety. ,  Nor  was  there  any  evi- 
dence to  support  the  conclusion  that  the  word  indicated  the  place  of 
origin  of  the  pepper  from  which  the  sauce  was  made.    There  was  no 
evidence  tending  to  prove  that  the  first  of  such  peppers,  which  were 
obtained  and  planted  by  Edmund  Mcllhenny,  came  from  the  state 
of  Tabasco  or  from  a  locality  having  that  name.     The  word  as  it 
theretofore  had  been  used  was  not  indicative  of  the  quality,  charac- 
teristics, or  ingredients  of  the  sauce  in  connection  with  which  the 
defendant's  predecessor  first  made  use  of  it.     We  think  the  uncon- 
troverted  evidence  was  such  as  to  call  for  favorable  action  on  the  mo- 
tions made  by  the  defendant  to  the  effect  that  an  above-quoted  find- 
ing by  the  court  be  canceled  and  eliminated,  and  that  the  following 
be  incorporated  among  the  court's  findings  of  fact : 

"That  the  word  'Tabasco,'  as  applied  to  pepper  sauce,  indicates  origin  of 
manufacture;  that  is  to  say,  that  the  sauce  to  which  the  term  is  applied  is 
the  sauce  made  by  E.  Mcllhenny,  of  New  Iberia,  La.,  and  his  successors  in 
UUe." 

It  is  not  to  be  denied  that  the  decisions  in  the  two  cases  last  cited 
constitute  such  authoritative  recognition  of  the  legal  propositions  re- 
lied on  to  support  the  claim  of  an  exclusive  right  to  use  the  word 
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"Tabasco"  in  connection  with  a  pepper  sauce,  continuously  and  per- 
sistently made,  in  the  circumstances  disclosed  by  the  evidence,  by 
the  defendant  and  its  predecessors  for  many  years,  as  to  negative  the 
absence  of  good  faith  on  the  defendant's  part  in  its  assertions  of  that 
claim  which  occasioned  the  institution  of  this  suit. 

[7]  The  findings  of  fact,  including  the  one  which  it  has  been  held 
the  defendant  was  entitled  to  have  made,  did  not  constitute  a  proper 
predicate  for  the  judgment  rendered.  The  gist  of  the  action  was  the 
alleged  assertion  m  bad  faith  bv  the  defendant  of  a  claim  of  exclu- 
sive right  to  the  use  of  the  word  "Tabasco"  in  connection'  with  a  pep- 
per sauce.  One  of  the  court's  findings  was  to  the  effect  that  the  claim 
of  the  defendant  and  its  predecessors  was  made  in  good  faith,  and  there 
was  evidence  to  support  that  finding.  Where  one,  believing  himself 
to  have  an  exclusive  right  to  use  a  word  as  a  designation  of  his  goods, 
in  good  faith  warns  dealers  against  invasion  of  his  supposed  right, 
a  mistake  on  his  part  as  to  the  validity  of  his  claim  does  not  render 
him  liable  to  an  action  by  another,  the  sale  of  whose  products  was  in- 
terfered with  by  the  giving  of  such  notice  and  warning.  John  W. 
Lovell  Co.  V.  Houghton,  116  N.  Y.  520,  22  N.  E.  1066,  6  L.  R.  A. 
363;  Hovey  v.  Rubber  Tip  Pencil  Co.,  57  N,  Y.  119,  15  Am.  Rep. 
470;  25  Cyc.  562.  It  may  be  assumed,  without  being  decided,  that 
there  was  evidence  to  support  the  findii^  that — 

"The  plaintiff  has  suffered  damage  br  tbe  pabllcatlon  of  the  drculars  and 
letters  of  tbe  defendant  amounting  to  the  sum  of  $1,000." 

That  finding  by  itself  is  not  enough  to  support  the  legal  conclusion 
that  the  defendant  was  liable  for  the  pecuniary  loss  sustained  by  the 
plaintiff.  Findings  of  fact  which  were  made  negative  the  conclusion 
that  the  defendant  was  guilty  of  the  alleged  conduct  which  was  made 
the  basis  of  the  plaintiff's  demand.  It  follows  that  the  judgment  pre- 
stoted  for  review  cannot  be  sustained.  R  is  reversed,  and  a  judg- 
ment in  favor  of  the  defendant  will  be  here  entered. 

Reversed. 


PEDEBSON  et  al.  ▼.  UNITED  STATES,  for  tbe  Use  of  WASHINGTON  IRON 

WORKS,  et  al. 

(Circuit  Court  of  Appeals,  Nlntb  Circuit     October  14.  1918.) 

No.  3164. 

1.  Appeai.  aitd  Erbob  «s>209(1) — Review — AcnoM  Tried  to  Coubt. 

In  an  action  tried  to  tbe  court  wltbout  a  Jury  by  stipulation,  where 
the  court  is  not  asked  to  rule  tlrnt  tbere  Is  no  substantial  evidence  to  Jus- 
tify Judgment,  tbe  findings  ctf  fact  must  bo  accepted  by  the  aiipellate  court, 
and  only  rulings  on  matters  of  law,  duly  excepted  to,  are  reviewable. 

2.  United  States  ®=»G7(2) — Action  on  Contractoe's  Bond — Intebest. 

Where  tbe  penalty  of  a  government  contractor's  bond  is  sufficient  to  pay 
all  the  claims  against  tbe  contractor,  a  claimant  is  entitled  to  reoover  in- 
terest from  the  time  bis  demand  became  due. 

^saFor  other  cmm  Me  Mune  topic  *  KBY-NUMBBB  ts  all  Key-Numliered  Dlseeta  *  Indexw 


Digitized  by 


Google 


FBDBBSUN   T.  UNITBD  STATES  623 

3.  UmrKD  States  #=967(3> — Cortbaotos'b  Bond — AonoKS  bt  Suboontraotors 

— ^LiIUITATIOir. 

Under  Act  Aug.  13,  1894,  as  amended  by  Act  Feb.  24,  1005  (Comi>.  St. 
1916,  S  9X3),  permitting  any  person  furnishing  material  to  a  government 
contractor  to  bring  suit  on  his  bond  within  one  year  after  performance 
and  final  settlement  of  the  contract,  and  permitting  any  other  similar 
creditor  to  IntervMie  "within  one  year  from  the  completion  of  the  work 
under  said  contract  and  not  later,"  the  time  limit  Is  the  same  in  case  of 
the  original  plaintiff  and  an  Intervener. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Action  by  the  United  States,  for  the  use  and  benefit  of  the  Wash- 
ington Iron  Works  against  Hans  Pederson,  Marie  Pederson,  his  wife, 
and  the  National  Surety  Company,  with  the  Western  Electric  Com- 
pany as  intervener,  judgment  for  plaintiff  and  intervener,  and  de- 
fendants bring  error.    Affirmed. 

See,  also,  243  Fed.  260. 

Pederson,  to  be  called  defendant,  made  a  contract,  dated  Septem- 
ber 8,  1914,  with  the  United  States  through  an  engineer  officer  of 
the  army  to  furnish  and  install  valve  and  electricsd  equipment  for 
the  operation  of  locks  of  the  canal  at  Ballard,  Wash.  The  National 
Surety  Company,  also  a  defendant  below,  became  bondsman  for 
Pederson  to  secure  payment  by  Pederson  to  those  who  supplied  la- 
bor or  material ;  the  bond  being  such  as  is  required  by  Act  of  Con- 
gress (Act  Aug.  13,  1894,  c.  280,  28  Stat.  278,  and  as  amended  by 
Act  Feb.  24,  1905,  33  Stat.  811  [Comp.  St.  1916,  §  6923]),  "An  act 
for  the  protection  of  persons  furnishing  material  and  labor  for  the 
construction  of  public  works,"  etc.  After  the  making  of  the  con- 
tract just  referred  to,  Pederson  sublet  to  the  Washington  Iron  Works, 
also  a  plaintiff  below,  that  part  of  the  contract  which  provided  for  the 
furnishing  of  the  valves  and  machinery,  and  to  the  Western  Electric 
Company,  a  defendant  below,  the  portion  for  furnishing  the  elec- 
trical equipment.  Upon  a  settlement  between  the  United  States  and 
Pederson,  found  by  the  District  Court  to  have  been  on  or  after  July 
14,  1916,  $5,41 1  was  withheld  from  Pederson  because  of  delay  in  com- 
pleting the  contract  and  on  account  of  certain  inspection  charges. 

In  January,  1917,  the  Iron  Works  filed  a  suit  in  equity  in  the  Unit- 
ed States  District  Court  in  Washington  against  Pederson,  contractor, 
and  the  National  Surety  Company,  for  $11,281.53  for  material  fur- 
nished under  the  contract  with  Pederson  and  for  extras  and  interest. 
The  defendants  admitted  furnishing  valves  and ,  valve  machinery, 
but  denied  that  $11,281.5.3  was  due.  Pederson  also  pleaded  the  with- 
holding of  $5,411  for  pumping  and  inspecting  charges  due  to  delay 
by  the  Iron  Works,  which  sum  he  had  held  out  from  payments  to 
the  Iron  Works,  and  he  also  claimed  damages  for  negligence  and 
delay  and  for  moneys  spent  in  correcting  defects  in  work  rejected  by 
the  United  States  engineer. 

In  July,  1917,  the  Western  Electric  Company  (a  defendant  m  error 
herein)  intervened  and  sought  to  recover  against  Pederson  for  cer- 
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tain  extras  and  balances  alleged  to  have  been  left  unpdd.  Pederson 
and  the  Surety  Company  answered,  denying  the  right  of  the  Electric 
Company,  upon  the  grounds  that  the  complaint  in  intervention  was 
not  filed  within  one  year  after  complete  performance  and  settlement, 
denying  that  interest  was  recoverable,  and  pleading  that  for  the  ex- 
tras no  recovery  could  be  had.  It  came  about  that  before  the  action 
was  brought  to  trijil  the  Supreme  Court,  in  Illinois  Surety  Co.  v. 
Peeler,  240  U.  S.  214,  36  Sup.  Ct.  321,  60  L.  Ed.  609,  decided  that  an 
action  under  the  act  of  Congress  as  amended,  as  hereinbefore  cited, 
was  not  to  be  determined  in  equity,  but  is  one  at  law,  and  the  bill  of 
exceptions  herein  shows  that,  when  trial  of  the  action  was  called,  a 
jury  was  waived  and  the  case  was  tried  by  the  court,  with  the  result 
that  the  Iron  Works  recovered  a  judgment  against  Pederson  for  $9,- 
597.48  and  against  the  Surety  Company  for  $9,556.63,  and  the  West- 
em  Electric  Company  recovered  judgment  for  $1,934.80  against  Ped- 
erson and  for  $1,724.71  against  the  Surety  Company. 

Writ  of  error  was  thereafter  sued  out  by  Pederson  and  wife  and 
the  Surety  Company.  The  assignments  are  to  the  effect  that  the  trial 
court  erred:  (1)  In  holding  that  there  was  a  balance  of  $9,462.69  un- 
paid on  the  contract  between  Pederson  and  the  Iron  Works;  (2)  in 
denying  the  motion  to  dismiss  the  complaint  of  the  Western  Electric 
Company  in  intervention :  (3)  in  holding  that  final  payment  was  made 
by  the  United  States  to  Pederson  on  July  14,  1916;  (4)  in  sustaining 
claims  of  the  Iron  Works  for  extras ;  (5)  in  allowing  interest ;  (6)  in 
not  holding  the  Iron  Works  liable  to  Pederson  for  $5,411.83,  the  sum 
deducted  by  the  United  States  for  inspection  and  pumping,  and  for 
damages. 

Roberts,  Wilson  &  Sked  and  Lee  Johnston,  all  of  Seattle,  Wash., 
for  plaintiffs  in  error. 

C.  B.  White,  of  Seattle,  Wash.,  and  H.  W.  Henderson,  of  New 
York  City,  for  plaintiff  in  error  National  Surety  Co. 

R.  A.  Ballinger,  Alfred  Battle,  R.  A.  Hulbert  and  Bruce  C.  Shorts, 
all  of  Seattle,  Wash.,  for  defendant  in  error  Washington  Iron  Works. 

Wright,  Kelleher  &  Allen  and  George  E.  Wright,  all  of  Seattle, 
Wash.,  for  defendant  in  error  Western  Electric  Co. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  find- 
ings were  made  wifii  great  care  and  detailed  reference  to  the  evidence. 
In  them  reference  is  made  to  specific  items  in  the  specifications  at- 
tached to  the  contract  between  Pederson  and  the  Iron  Works,  and  to 
the  manner  of  payment  by  installments,  as  well  as  to  the  amounts 
payable  under  the  contract.  '  Various  aggregate  sums  are  set  forth, 
and  the  balance  on  the  contract  unpaid  by  Pederson  is  found  to  be 
$9,462.69,  together  with  $234.85  due  for  extras  furnished.  The  court 
disallowed  Pederson's  claim  of  $5,411.83,  offset,  except  in  certain 
items,  and  found  that  Pederson  broke  his  contract  with  respect  to 
certain  items.  The  court  fixed  July  14,  1916,  or  afterwards,  as  the 
time  of  the  full  completion  of  the  work  and  final  settlement  therefor. 
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and  found  that  no  suit  upon  the  contract  was  commenced  1^  the  Unit- 
ed States,  that  action  by  defendant  in  error  was  begun  within  one  year 
from  the  completion  of  the  work  and  final  settlement  therefor,  and 
that  the  intervener  filed  its  complaint  in  due  time  as  required  by  the 
act  of  Congress  heretofore  cited. 

The  claim  of  the  intervener  Electric  Company  was  also  carefully 
examined  and  included  in  the  findings,  and  the  court,  after  refer- 
ring to  the  provisions  of  the  contract  between  the  company  and  Pe- 
derson,  fotmd  that  the  company  fully  performed,  and  that  under 
the  contract  interest  from  August  25,  1914,  became  due  upon  the 
purchase  price  of  the  materials  furnished,  and  that  certain  extra, 
material  was  furnished  under  an  agreement  that  the  purchase  price 
therefor  should  bear  interest  from  30  days  after  the  date  of  shipment. 
[1,2]  From  the  foregoing  history  of  the  case  it  is  apparent  that, 
trial  of  the  issues  having  been  to  the  court  without  a  jury,  and  no  re- 
quest having  been  made  of  the  trial  court  for  a  ruling  that  there  was  no 
substantial  evidence  to  justify  judgment,  the  findings, upon  questions 
of  fact  should  be  accepted  by  this  court,  and  therefore  the  only 
rulings  for  review  are  those  made  upon  matters  of  law  properly  pre- 
sented by  bill  of  exceptions.  Maryland  Casualty  Co.  v.  Orchard  Land 
&  Timber  Co.,  240  Fed.  364,  153  C.  C.  A.  290;  Turner  v.  Schaeffer," 

249  Fed.  654, C.  C.  A. .    The  evidence  tends  to  support  the 

ultimate  findings  and  it  is  clear  that  the  judgment  was  warranted  by 
the  findings.  Interest  was  allowed  as  on  a  liability  to  pay  money 
from  the  time  the  demand  accrues,  the  amount  being  ascertainable  by 
computation.  Dickinson  Fire,  etc.,  v.  Crowe  &  Co.,  63  Wash.  550, 
115  Pac.  1087;  Fidelity  &  Deposit  Co.  v.  United  States,  229  Fed.  127, 
143  C.  C.  A.  403. 

Plaintiffs  in  error  argue  that  under  the  specifications  attached  to  the 
contract  between  Pederson  and  the  United  States  the  weights  of  cer- 
tain material  as  made  by  the  United  States  engineers  should  control, 
in  instances  where  there  was  a  variance  in  weight  between  the  Iron 
Works  and  Pederson.  But  as  the  items  furnished  to  Pederson  by  the 
Iron  Works  were  weighed  at  the  plant  of  the  Iron  Works,  and  the 
weights  were  certified  to  by  a  government  inspector,  the  explanation 
concerning  discrepancies  (which  amounted  to  $162.73)  was  found  by 
the  court  to  be  in  the  likelihood  that  the  weights  of  material  deliv- 
ered for  which  defendants  would  be  liable  might  exceed  the  weight  of 
material  installed  for  which  the  government  had  agreed  to  pay.  Tes- 
timony of  who  was  responsible  for  delay  and  defects  was  consid- 
ered by  the  District  Court  as  matter  of  fact,  and  it  does  not  appear  that 
resolution  in  favor  of  defendant  in  error  was  erroneous.  Fisher  v. 
Edgefield  &  Nashville  Mfg.  Co.  (Tenn.  Ch.  App.)  62  S.  W.  27;  Mur- 
phy v.  No.  1  Wall  Street  Corp.,  142  Ai5p.  Div.  835,  127  N.  Y.  Supp. 
735. 

[3]  Plaintiffs  in  error  question  the  jurisdiction  of  the  court  to  en- 
tertain the  claim  of  the  Western  Electric  Company  upon  the  ground 
that  the  company  failed  to  file  its  complaint  within  the  one  ^ear  al- 
lowed by  law.  The  statute  authorizes  any  person  or  corporation  who 
has  furnished  labor  or  material  used,  and  payment  for  which  has  not 
253  F.— 40 
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been  made,  "to  intervene  and  be  made  a  party,"  and  to  have  their 
rights  and  claims  adjudicated  in  such  action.  If  no  suit  is  brought  by 
the  United  States  within  six  months  "from  the  completion  and  final 
settlement"  of  the  contract,  suit  may  be  brought  in  the  name  of  the 
United  States  against  the  contractor  and  his  sureties,  provided — 

"that  wbere  suit  Is  Instituted  by  any  of  such  creditors  on  the  bond  of  the  con- 
tractor it  shall  not  be  commenced  until  after  the  complete  performance  of  said 
contract,  and  final  settlement  thereof,  and  shall  be  commenced  within  one 
year  after  the  performance  and  final  settlement  of  said  contract  and  not  later : 
and  provided  further  that  where  suit  Is  so  Instituted  by  a  creditor  or  credi- 
tors, only  one  action  shall  be  brought,  and  any  creditor  may  file  his  claim  in 
sudi  action  and  be  made  party  thereto  witbin  one  year  from  the  completion 
of  the  work  tmder  said  contract,  and  not  later." 

In  our  opinion  the  intent  of  the  statute  is  that  in  the  case  of  an  in- 
tervener the  time  limit  shall  be  the  same  as  it  is  in  the  case  of  an 
original  party  complainant  In  Bryant  Co.  v.  N.  Y.  Steam  Fitting 
Co.,  235  U.  S.  327,  35  Sup.  Ct.  108,  59  L.  Ed.  253,  the' court  observed 
that  an  intervening  creditor,  as  well  as  the  instituting  creditor,  must 
file  his  claim  within  a  year.  Vermont  Marble  Co.  v.  National  Surety 
Co.,  213  Fed.  429,  130  C.  C.  A.  65.  By  the  language  of  the  statute  the 
year  begins  to  run  against  the  instituting  creditor  from  the  time  of 
complete  •  performance  of  the  contract  and  final  settlement  thereof, 
and  although  the  final  words  of  limitation  with  respect  to  a  creditor 
who  comes  in  as  a  party  require  that  he  file  his  claim  within  one  year 
"from  the  completion  of  the  woric"  under  the  contract,  and  not  later, 
the  intent  of  the  whole  statute,  as  analyzed  by  the  Supreme  Court,  is 
to  put  original  and  intervening  claimants  upon  an  equ^ity  in  the  mat- 
ter of  time. 

We  therefore  inquire  what  was  the  date  from  which  the  period  of 
one  year  commenced  to  run.  Here  again  we  have  an  explicit  finding 
of  the  court,  fully  sustained  by  evidence,  respectii^  articles  furnish- 
ed to  the  contractor  that  the  contract  was  not  completely  performed 
until  within  a  year  before  the  time  when  the  complaint  in  intervention 
was  filed.  The  final  payment  was  July  14,  1916,  and  there  is  ample 
evidence  that  the  War  Department  of  the  government  treated  that  as 
the  date  of  final  settlement.  In  Am.  Bonding  Co.  v.  United  States,  233 
Fed.  364,  147  C.  C.  A.  300,  the  Court  of  Appeals  of  the  Third  Circuit 
took  the  very  reasonable  view  that  the  date  given  by  the  department 
of  the  government  which  has  to  do  with  the  work  might  ordinarily  be 
safely  accepted  as  fixing  the  time  of  final  settlement. 

Illinois  Surety  Co.  v.  Peeler,  240  U.  S.  214,  36  Sup.  Ct.  321,  60  L. 
Ed.  609,  is  cited  by  plaintiffs  in  error  as  authority  for  holding  that 
the  time  from  which  the  year  shall  run  is  the  time  of  the  final  deter- 
mination of  the  amoimt  dufe,  irrespective  of  the  date  of  final  pay- 
ment. In  reliance  upon  the  application  of  this  rule  the  plaintiffs  in 
error  lay  stress  upon  an  indorsement  upon  a  carbon  copy  of  a  voucher 
for  $21,541.96,  dated  June  28,  1916.  The  indorsement  is  a  form  of 
certificate  whereby  the  officer  certifies  that  the  contract  had  been  com- 
pleted in  accordance  with  the  specifications,  except  as  to  tim^  and 
that  material  and  work  were  accepted  as  satisfactory — 
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"In  b^alf  ot  the  United  States.    Lieut.  Col.  Ootps  Engineers,  TT.  S.  A.    Au- 
thority for  extenMou  ot  time  filed  with  voucher  No.  178,  December,  1914." 

At  the  bottom  of  the  voucher  is  a  statement  of  payment  for  $19,- 
541.96,  signed  by  Colonel  Cavanaugh,  the  contracting  engineer  officer. 
The  certificate  itself,  however,  was  not  dated,  nor  was  it  signed  by 
Col.  Cavanaugh  in  the  space  left  vacant  for  signature  above  the  words, 
"Lieut.  Col.  Corps  of  Engineers,  U.  S.  A."    The  testimony  was  that 
the  custom  was  to  forward  the  original  to  Washington,  D.  C.    How- 
ever that  may  be,  the  original  was  not  produced  at  the  trial,  and  we 
cannot  now  hold  that  the  District  Court  was  in  error  in  declining  to 
treat  the  voucher  as  a  certificate  of  acceptance  and  completion  and  as 
a  determination  of  the  amount  due.    The  District  Judge  in  his  writ- 
ten opinion  conunents  upon  the  absence  of  an  original  or  certified  copy 
of  a  certificate  signed  by  Col.  Cavanaugh,  and  points  out  that  on 
July  6,  1916,  Col.  Cavanaugh  called  on  Pederson  for  material  yet  to 
be  furnished  under  the  contract,  and  also  that  on  July   11th  Col. 
Cavanaugh  made  a  payment  to  Pederson  of  $1,916.67  out  of  $2,000 
retained  to  insure  complete  performance.     Furthermore,  there  ap- 
pear to  have  been  offsets  to  be  deducted,  andvprior  to  July  14,  1916, 
there  was  no  determination  of  the  amount  which  the  government  was 
finally  bound  to  pay.    The  final  settlement  was  had  on  that  day,  and 
it  was  so  understood  by  the  War  Department. 

Allowance  of  interest  upon  the  daim  of  the  intervener  under  the 
original  contract  and  for  extras  furnished  was  proper.  Upon  tlie 
original  contract  matters  interest  became  due  by  provision  that  pay- 
ments provided  for  should  bear  interest,  while  as  to  moneys  due  for 
extras  furnished  the  invoices  provided  they  should  bear  interest. 

We  think  that  the  principal  points  made  by  plaintiffs  in  error  are 
sufficiently  covered  by  what  we  have  said.    Upon  the  whole  case  the 
conclusions  reached  by  the  District  Court  appear  to  be  right  and  to 
call  for  an  affirmance  of  the  judgment. 
Affirmed. 


THE  HOQUIAM. 

BOWES  et  al.  r.  BAUMEBT. 

(Circuit  Court  of  Appeals,  Ninth  Circuit   October  28, 1918.) 

No.  3156. 

SkaUEIT     ^3>29<3>— iKJtTBT — FEIXOW     SEBVANTR — LONOBROBSICAN — STATUTE — 

"Thobk." 

OramiBatlcally,  as  well  as  because  the  whole  act  relates  to  merchant 
seamen,  "those,"  In  Art  March  4.  1015,  §  20  (Comp.  St.  1916.  |  ffiSTa),  pro- 
viding that.  In  any  suit  to  recover  for  Injury  sustained  on  board  a  vessel, 
seamen  having  a  command  shall  not  be  deemed  to  be  fellow  servants  with 
"those"  under  their  authority,  refers,  not  to  person  injured,  and  so  not  to  a 
longshoreman,  employed  by  ship  in  loading,  but  to  seamen. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  Ae  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 
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Libel  by  W.  M.  Baumert  against  the  steamship  Hoquiam;  E.  C. 
Bowes  and  another,  claimants.  Judgment  for  libelant,  and  claimants 
appeal.    Reversed. 

Huffer  &  Hayden,  W.  H.  Hayden,  and  P.  A.  HuflFer,  all  of  Tacoma, 
Wash.,  Percy  P.  Brush,  of  Kelso,  Wash.,  and  Ira  A.  Campbell  and 
McCutchen,  Olney  &  Willard,  all  of  San  Francisco,  Cal.,  for  appel- 
lants. 

Govnor  Teats,  Leo  Teats,  Ralph  Teats,  and  Teats,  Teats  &  Teats, 
all  of  Tacoma,  Wash.,  for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

HUNT,  Circuit  Judge.  Libel  against  the  steamer  Hoquiam  to  re- 
cover for  injuries  sustained  while  appellee,  a  longshoreman,  was  work- 
ing in  the  holcl  of  the  ship,  loading  railroad  ties,  at  Hoquiam,  Wash. 
The  District  Court  found  that  the  injury  occurred  by  reason  of  the 
negligence  of  the  hatch  tender,  who  was  the  second  officer  of  the 
ship,  and  who  was  in  authority  over  the  appellee,  who  was  employed 
by  the  ship  and  working  in  its  service.  From  a  decree  against  claim- 
ants, appeal  was  taken. 

The  findings  having  settled  disputed  questions  of  fact,  the  sole  ques- 
tion presented  and  argued  is  whether  or  not  the  hatch  tender,  a  sea- 
man employed  by  the  ship,  and  the  longshoreman,  employed  from  the 
land  by  the  hour  by  the  ship  to  assist  in  loading,  were  fellow  servants. 

It  is  assumed  that,  since  the  law  was  settled  by  the  case  of  The 
Osceola,  189  U.  S.  158,  23  Sup.  Ct.  483.  47  L.  Ed.  760,  a  seaman  is 
limited  in  his  right  of  recovery  to  his  cure  and  wages,  where  his  in- 
jury is  not  the  result  of  failure  to  care  properly  for  the  seaman  or  to 
provide  a  seaworthy  ship.  But  the  District  Court  held  herein  that 
a  change  was  wrought  by  section  20  of  the  act  of  March  4,  1915 
(38  Stat,  1185,  c.  153  [Comp.  St.  1916,  §'  8337a]),  which  reads  as 
follows : 

"That  in  any  suit  to  recover  damages  for  any  Injury  sustained  on  board 
vessel,  or  In  its  service,  seamen  having  command  shall  not  be  held  to  be 
fellow  servants  with  those  under  their  authority." 

The  view  expressed  was  that,  by  using  the  words  "in  any  suit"  to 
recover  for  any  injury.  Congress  meant  to  include  more  than  seamen, 
and  that  the  words  "seamen  having  command,"  followed  by  "those," 
mean  "those  injured,"  and  not  those  seamen.  If  this  is  a  true  con- 
struction, of  course  the  judgment  should  be  affirmed. 

We  find  ourselves  unable  to  agree  with  such  a  construction.  The 
word  "injured"  is  not  in  the  section.  It  is  a  suit  for  damages  for  an 
"injury"  sustained  that  the  whole  provisicwi  deals  with.  The  two 
personal  nouns  which  appear  are  "seamen"  and  "fellow  servants," 
and  by  rules  of  ordinary  construction  the  relative  words  are  to 
be  applied  to  the  words  or  phrases  immediately  preceding,  and  are 
not  to  be  construed  as  extending  to  or  including  others  more  remote, 
unless  such  extension  is  required  by  a  consideration  of  the  entire  act 
Gushing  et  al.  v.  Worrick,  9  Gray  (Mass.)  382. 
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There  are,  however,  broader  rules  which  have  greatly  influenced 
us.  We  think  that  the  context  of  the  whole  statute  indicates  that  the 
lawmakers  had  in  mind  a  particular  class  of  persons  for  whose  inter- 
ests they  were  legislating.  The  act  of  which  section  20  is  a  part  is 
entitled  one — 

"to  promote  the  welfare  ol  American  seamen  In  the  merchant  marine  of  the 
United.  States,  ,to  abolish  arrest  and  Imprisonment  as  a  penalty  for  desertion 
and.  to  secure  the  abrogation  of  treaty  provisions  in  relation  tbereto,  and 
to  promote  safety  at  sea." 

Section  1  amends  section  4516  of  the  Revised  Statutes  (Comp.  St. 
1916.  §  8306),  under  the  title  "Merchant  Seamen— Shipment" ;  and 
section  4516  of  the  Revised  Statute  is  found  in  the  act  of  June  7, 
1872,  which  is  entitled : 

"An  act  to  anthorize  the  appointment  of  shipping  commissioners  by  the 
several  Clrcoit  Courts  of  the  United  States,  to  superintend  the  shipping  and 
discharge  of  seamen  engaged  in  merchant,  ships  belonging  to  the  United  States, 
and  for  further  protection  of  seamen."    17  Stat.  262,  c  322. 

Section  2  refers  to  the  division  of  crews,  to  fire  drills,  and  to  the 
fixing  of  holidays.  Section  3  amends  section  4529  of  the  Revised 
Statutes  (Comp.  St.  1916,  §  8320),  under  the  title  "Seamen— Wages 
and  Effects."  Section  4  amends  section  4530  of  the  Revised  Stat- 
utes (Comp.  St.  1916,  §  8322),  under  the  title  "Merchant  Seamen- 
Wages  and  Effects."  Section  5  amends  section  4559  of  the  Revised 
Statutes  (section  8348),  under  title  of  "Merchant  Seamen — Protection 
and  Relief."  Section  6  amends  section  2  of  an  act  entitled  "An  act 
to  amend  laws  relating  to  navigation,"  approved  March  3,  1897.  29 
Stat.  688,  c.  389  (Comp.  St.  1916,  §  7734).  Sections  7  and  8  amend 
sections  4596  and  4600,  respectively,  of  the  Revised  Statutes  (sections 
8380,  8382),  under  title  of  "Merchant  Seamen— Offenses  and  Pun- 
ishments." Section  9  amends  section  4611  of  the  Revised  Statutes 
^section  8391),  under  Title  of  "Merchant  Seamen — Offenses  and  Pun- 
ishments." Sections  10  and  11  (sections  8392a,  8323)  are  amendatory 
of  an  act  entitled  "An  act  to  amend  the  laws  relating  to  American 
seamen,  for  the  protection  of  such  seamen  and  to  promote  commerce, 
approved  December  21,  1898."  Section  16  (section  8382a)  abrogates 
treaties  in  so  far  as  they  provide  for  imprisonment  and  arrest  of 
officers  and  seamen  deserting,  or  charged  with  desertion  from,  mer- 
chant vessels  of  United  States  in  foreign  countries,  and  of  seamen 
of  foreign  vessels  in  the  United  States.  Section  19  (section  8372) 
amends  section  16  of  the  act  of  December  21,  1898  (30  Stat.  759,  c. 
28)  entitled  "An  act  to  amend  the  laws  relating  to  American  seamen 
and  for  the  protection  of  such  seamen  and  to  promote  commerce." 

These  several  sections  show  that  Congress  was  legislating  with  re- 
lation to  American  seamen.  Longshoremen  are  not  classified  as  sea- 
men in  the  merchant  marine.  Treaties  do  not  affect  them,  and  leg- 
islation in  relation  to  flogging  or  to  safety  at  sea  has  no  relation  to 
them. 

We  are  dted  to  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S. 
61,  34  Sup.  Ct.  733,  58  L.  Ed.  1208,  51  L.  R.  A.  (N.  S.)  1157,  and 
Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205,  37  Sup.  Ct  524,  61  U. 
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Ed.  1086,  I,.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900,  as  holding  that 
a  longshoreman  working  on  a  ship  is  of  a  class  as  clearly  identified 
with  maritime  affairs  as  afe  the  mariners.  Conceding  that  there  is 
such  identity,  and  that  a  longshoreman  is  within  the  jurisdiction  of 
the  admiralty,  it  still  does  not  answer  the  argument  that  the  statute 
heretofore  quoted,  by  the  several  rules  of  construction,  includes  only 
those  persons  mentioned  in  the  act,  seamen.    In  The  Baron  Napier, 

249  Fed.  127, C.  C.  A.  ,  a  muleteer,  hired  by  the  master  of 

the  ship  to  care  for  mules,  was  injured  while  acting  as  a  watchman 
at  night,  and  in  libel  against  the  ship  it  was  held  that  the  seaman  should 
have  been  furnished  with  a  lantern,  that  section  20  abolished  the 
fellow-servant  doctrine,  and  that  recovery  was  proper  for  personal  in- 
juries by  reason  of  the  negligence  of  the  ship  and  failure  to  take  prop- 
er care  to  furnish  medical  attention  and  to  take  steps  to  effect  a  cure. 
It  is  at  least  doubtful  whether  the  court  meant  to  announce  more  than 
the  established  rule  that  the  ship. was  liable  for  no  more  than  the  fur- 
nishing of  proper  medical  attention. 

In  Chelentis  v.  Luckenbach  S.  S.  Co.,  243  Fed.  536,  156  C.  C.  A. 
234,  the  Supreme  Court,  247  U.  S.  372,  38  Sup.  Ct.  502,  62  L.  Ed. 
1171,  affirmed  the  view  taken  by  the  Court  of  Appeals  of  the  Second 
Circuit,  holding  that  section  20,  supra,  has  not  altered  the  situation  in 
this  respect;  that  whether  or  not  the  master  and  seamen  are  fellow 
servants  is  quite  inunaterial  in  a  suit  for  injuries  resulting  from  an  im- 
provident order  of  the  master;  that  a  seaman  may  not  recover  in  a 
common-law  action  according  to  the  full  indemnity  rule  of  the  com- 
mon law  for  personal  injuries  received  in  the  performance  of  his  du- 
ties at  sea  through  such  an  order ;  and  that  the  measure  of  his  recov- 
ery is  that  of  the  maritime  law — wages,  maintenance,  and  ciire.  The 
Supreme  Court  said  that  the  commands  of  section  20  should  be  given 
full  effect  whenever  the  relationship  between  "such  parties"  as  the 
statute  refers  to  becomes  important,  but  that  the  maritime  law  im- 
poses upon  a  shipowner  liability  to  a  member  of  the  crew  injured 
at  sea  by  reason  of  another  member's  negligence,  without  regard 
to  their  relationship;  hence  that  section  20  was  irrdevant  Said  the 
court: 

"The  language  ot  the  section  discloses  .no  Intention  to  Impose  upon  ship- 
owners the  same  measure  of  liability  for  Injuries  suffered  by  the  crew  while 
at  sea  as  the  common  law  prescribes  for  employers  in  respect  of  their  em- 
ployes on  shore." 

We  cite  this  decision  as  illustrating  the  limitations  of  section  20, 
and  as  in  harmony  with  our  opinic»i  that,  when  we  consider  that  the 
only  class  of  persons  mentioned  in  the  section  are  seamen,  it  is  prop- 
er to  read  and  understand  the  whole  section  by  its  ordinary  grammat- 
ical sense.  The  great  purpose,  the  special  need  for  protection  of 
seamen,  was  carried  out  by  the  statute;  but  we  find  no  safe  ground 
for  extension  of  its  provisions  to  others  not  seamen. 

The  judgment  is  reversed. 
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liOmSVILLB  BRIDGE  CO.'  ▼.  CHICAGO,  I.  &  L.  BY.  CO. 

(Ctrcidt  Court  of  Appeals,  Seventh  Circuit    August  1,  1918.) 

No.  2251. 

L.  Becexvebs  «=al60 — Claims — Pbiobitt — Unsecubed  Ci.a.iiis. 

"Where  a  contract  between  a  bridge  company  and  a  railroad  company 
which  used  the  bridge  provided  for  termination  in  case  of  the  rallrond's 
default  for  30  days  in  payment,  the  bridge  company  is  not,  as  against 
mortgagees,  entitled  to  priority  out  of  surplus  earnings  during  receiver- 
ship on  claims  some  of  which  were  more  than  6  years  old  when  the  re- 
ceiver was  appointed,  and  all  of  which  arose  more  than  16  months  prior 
thereto. 
2.  Bkceitebs  «=9l58(4)— Claims— Pbiobitt — PxnirosK  or  Dkbt. 

In  reoelTershlp  proceedings  a  bridge  company  was  not  entitled  to 
priority  against  mortgagees  of  a  railroad  company  for  claims  for  use  of  Its 
bridge  by  the  railroad;  it  appearing  tlut  credit  was  extended  upon  the 
strength  of  the  railroad  comiiany'a  general  credit  and  that  the  debt  was 
not  a  current  income  debt 
8.  Baxuwads  ®=>139 — OoitTBACT  BSTWXEN  Bailboad  and  Bbidob  Gomfant. 

A  contract  whereby  a  railroad  company  agreed  to  make  certain  pay- 
ments to  a  bridge  company  for  the  use  of  a  bridge,  the  payments  being 
computed  on  the  bridge  company's  capital  and  ezp^ises,  etc.,  held  not  to 
create  any  trust  in  favor  of  the  bridge  company  In  event  of  nonpayment 
by  the  railroad  company,  on  the  theory  that  the  bridge  company  was  en- 
titled to  share  In  the  tndght  and  passenger  receipts  of  the  railroad  com* 
pony,  etc. 
4.  Beoeivebs  ®=s>168(4) — Ci-ATtfs — ^PBToarrr — Nkt  Babninos. 

Where  the  claim  of  a  bridge  company  against  a  railroad  company  for 
use  oC  bridge  was  not  entitled  to  priority,  the  bridge  company  Is  not  en- 
titled to  net  profits  during  receivership  as  against  a  mortgagee  whose 
lien  covered,  not  only  the  property  oi  ttie  railroad  but  the  rents  and  profits 
derived  tberefnxn. 

Appeal  from  the  Distfict  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Petition  by  the  Louisville  Bridge  Company  to  intervene  in  a  fore- 
closure suit  against  the  Louisville,  New  Albany  &  Chicago  Railway 
Company  and  have  its  claim  allowed  as  a  prior  claim.  The  petition 
was  opposed  by  the  Chicago,  Indianapolis  &  Louisville  Railway  Com- 
pany, and  petitioner  appeals  from  a  decree  denying  the  petition.  Af- 
firmed. 

The  lonisville.  New  Albany  &  Chicago  Railway  Company,  known  as  the 
Monon  road,  predecessor  to  appellee,  executed  five  mortgages  to  secure  bond.s 
aggregating  $14,100,000.  The  last  three,  being  for  $8,500,000,  were  foreclosed 
in  this  suit,  although  the  proceedings  leading  to  the  appointment  of  the  re- 
cover were  instituted  by  a  Judgment  creditor,  after  a  nulla  bona  return  of  the 
execution  had  been  filed.  The  various  foreclosure  suits  .were  merely  consoli- 
dated with  this  Judgment  creditor  proceeding  and  the  receivership  continued. 
The  receiver  operated  the  road  from  August  24,  1896,  to  June  30,  1897,  when 
it  was  turned  over  to  appellee,  the  purchaser  <xi  foreclosure  suit,  pursuant 
to  a  sale  previously  made  and  then  confirmed;  the  selling  price  being  far 
less  than  the  face  value  of  the  three  mortgages. 

Appellant  timely  presented  Its  claim  for  $187,354.38  and  Interest,  and  no 
question  of  amount  or  liability  is  raised.  Appellant  asserts  and  appellee  de- 
nies priority  of  this  claim  over  the  lien  of  the  mortgages  and  the  rights  of 
the  purchaser  on  the  foreclosure  sale. 

^stVtiit  otliM  okus  *M  *ama  topic  A  K£!T-NOMBBR  In  all  K*r-Numb«r«d  Dlc«8ts  ft  Indexes 
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Appellant  owned  and  maintained  a  bridge  across  the  Ohio  river  at  Xiouls- 
vlUe,  Ky.,  which  is  connected  on  the  north  by  tracks  of  the  main  line  of  the 
railway  company,  and  on  the  south  with  terminal  tracks,  freight  depot,  and 
yards  of  sacb  company ;  the  city  of  Louisville  being  the  southern  termloTis  of 
the  line  of  the  railway  company.  On  June  5,  1872,  an  agreement  was  made 
between  appellant  and  several  railroads,  whtdi  agreement  provided  for  the 
use  of  the  bridge  and  the  compensation  for  sudii  use.  Another  agreement 
made  February  1, 1882,  between  appellant  and  appellee's  predecessor,  extended 
the  terms  of  the  agreement  to  appellee. 

By  this  contract  the  railroad  companies  agreed  to  pay  the  bridge  c»mpany 
for  the  use  of  the  bridge  a  sum  sufficient  to  produce  In  the  aggregate  an 
amount  equal  to  the  cost  and  expense  of  keeping  in  repair  the  said  bridge, 
tracks,  and  other  structures  appurtenant  thereto,  and  paying  a  dividend  senii- 
aunimlly  of  4  per  cent,  on  a  capital  stock  of  $1,500,000,  and  the  interest  upon 
bonds,  as  the  same  matured,  and  a  sinking  fund  sufficient  to  pay  off  bonds  to 
the  amount  of  $800,000  at  maturity :  all  charges  were  to  be  the  same  to  all 
carriers  for  like  service.  The  accounts  for  all  expenditures,  tolls,  and 
charges  were  to  be  carefully  kept,  a  statement  rendered  each  month  succeed- 
ing the  date  the  Items  accrued  and  the  same  were  to  be  paid  within  30  days 
from  the  date  of  the  rendition  of  such  monthly  account  If  any  difference 
arose  between  the  parties  it  was  to  be  submitted  to  arbitration. 

It  was  expressly  provided :  "But  It  is  distinctly  agreed  and  understood  tbat 
if  the  railroad  company  shall  at  any  time  be  in  default  In  the  payment  of  any 
of  the  sums  of  money  herein  by  it  stipulated  to  be  paid,  or  In  the  performance 
of  any  of  the  obligations  herein  by  it  stipulated  to  be  performed,  then  at  the 
option  of  the  party  in  respect  to  whom  such  default  occurs,  but  not  otherwise, 
and  upon  30  days'  notice  in  writing,  all  the  rights  and  privileges  herein  con- 
ferred upon  the  third  party  shall  cease  and  determine,  and  this  agreement 
cease  to  be  of  any  force  or  effect  whatever." 

It  was  expressly  agreed  that  the  consideration  passing  to  the  bridge  com- 
pany for  this  agreement  was  the  promise  on  the  part  of  the  railroad  com- 
pany to  pass  all  its  freight,  passengers,  malls,  express  matter  and  other 
goods  carried  by  It  over  the  bridge  of  the  appellant  to  and  from  Louisville. 
The  railroad  company  agreed  that  It  would  "pay  punctually  •  •  •  the 
tolls  and  charges  herein  provided  for  the  use  by  the  railroad  company  of 
said  bridge,  etc." 

Appellant's  claim  arose  out  of  the  failure  of  the  railway  company  to  pay  the 
various  amounts  thus  provided  for  by  this  agreement  The  statement  of  ap- 
pellant's account  Is  as  follows: 

April  1,  18!)5.  Due  as  per  agreed  statement  of  account,  and 
Blodgett  award,  excluding  Niouon  share  of  contested  taxes 
and  Its  share  of  L.  &  N.  surplus  subsequently  recovered  by 
L.  &  N. $  97,358.58 

Monou's  share  of  above  taxes 25,887.32 

.Monon's  share  of  above  L.  &  N.  surplus  for  the 

years  1888,  1889,  1890.  1891 $33,457.91 

For  the  years  1892,  1883,  1804,  1805 38,325.00        71,782.91 

$195,028.81 
Deduct  payments  made  by  Monon  and  its  share  of  surplus 
April  1,  1895,  to  August  24, 1896,  In  excess  of  amounts  payable 
by  it  for  same  period 7,674.43 

$187,354.38 
The  receiver  made  a  final  report,  whldi  was  duly  approved  by  the  court,  and 
which  contained  the  following: 

Gross  earnings  $2,527,160.12 

Operating  expenses  and  taxes 1,728,756,98 

Leaving  net  earning^ $  796,403.14 

This  balance  of  "net  earnings"  was  attacked  by  appellee  as  being  Incorrect, 
and  the  master,  to  whom  all  issues  were  referred  found:  "There  was  no 
surplus  of  earnings  during  the  receivership.    •    •    •    There  was  no  diver- 
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sion  of  the  earnings  during  the  receivership  to  the  prejudice  of  the  Intervener. 
•  •  •  There  la  no  apedal  equity  In  the  Intervener's  favor  that  entitled  the 
Intervener  to  preferential  payment  out  of  the  proceeds  of  the  foreclosure  sale." 
"nie  master's  r^ort  was  approved  and  the  petition  dismissed.  Appellant 
assigns  error  for  thus  dismissing  Its  petition  and  asserts  that  its  claim  was 
entitled  to  priority  over  the  claims  of  mortgagees  and  those  claiming  under 
them  In  and  to  the  net  earnings  of  the  company  during  receivership;  that 
there  was  In  fact  a  net  profit  earned  during  the  receivership,  and  that  such 
net  profit  should  be  devoted  to  the  payment  of  its  claim,  or  If  that  be  now 
Impossible,  that  it  have  a  lien  for  such  amount  upon  the  road  prior  to  the 
equity  of  the  appellee. 

Lawrence  Maxwell,  of  Cincinnati,  Ohio,  for  appellant 
Ferdinand  Winter  and  William  L.  Taylor,  both  of  Indianapolis,  Ind., 
for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge  (after  stating  the  facts, as  above). 
Two  questions  are  presented  for  our  consideration:  (a)  Was  appel- 
lant's claim  entitled  to  priority  over  the  lien  of  the  mortgages?  (b) 
Were  there  any  net  earnings  during  the  receivership?  It  is  conceded 
that  the  appellee  stands  in  no  better  position  than  the  last  three  mort- 
gagees, whose  mortgages  were  foreclosed  by  this  suit. 

Appellee  contends  Siat  the  indebtedness  of  the  Monon  road  to  ap- 
pellant was  not  for  "current  expenses"  and  such  indebtedness  was, 
therefore,  not  entitled  to  priority  over  the  lien  of  the  mortgagees.  It 
further  contends  that  even  though  the  consideration  for  this  claim 
would  otherwise  have  entitled  apf^lant  to  priority,  such  priority  must 
be  denied  because  the  claim  arose  more  than  6  months  prior  to  the  ap- 
pointment of  the  receiver. 

Appellant,  on  the  other  hand,  contends  that  as  the  holder  of  a  claim 
for  current  expenses  it  is  entitled  to  priority  over  the  lien  of  the  mort- 
gagees so  far  as  the  net  profits  of  the  company  earned  during  the  re- 
ceivership in  suit  are  concerned;  that  the  6  months  period  fixed  in 
some  jurisdictions  and  in  some  instances,  is  not  an  absolute  or  arbitrary 
period  but  must  g^ve  way  to  facts  showing  reasons  for  its  nonapplica- 
bility,  that  such  reasons  exist  in  the  present  case.  Appellant  also  in- 
sists that  in  the  present  case  the  Monon  road  was  a  trustee  holding 
amounts  collected  from  passengers  and  shippers  in  trust  for  appellant, 
the  cestui  que  trust 

Questions  of  asserted  priority  of  claims  such  as  here  considered,  over 
liens  of  mortgages,  have  frequently  been  before  the  courts  for  deter- 
mination. It  has  been  uniformly  held  that  not  only  must  the  claim  be 
for  "current  expenses"  but  the  claims  must  not  be  stale.  In  many  ju- 
risdictions a  time  limit  of  6  months  next  preceding  the  appointment 
of  a  receiver  is  fixed  as  the  period  during  which  the  claim  must  have 
arisen  to  entitle  it  to  consideration.  Turner  v.  IndianapoUs,  B.  &  W. 
Ry.,  Fed.  Cas.  No.  14,258,  8  Biss.  315;  Westinghouse  Air  Brake  Co, 
V.  Kansas  City  Southern  Ry.  Co.,  137  Fed.  26,  71  C.  C.  A.  1 ;  Moore 
V.  Donahoo,  217  Fed.  177,  133  C.  C.  A.  171 ;  Carbon  Fuel  Co.  v.  C, 
C.  &  L.  R.  Co.,  202  Fed.  172,  120  C.  C.  A.  460;  C.  &  A.  Ry.  v.  Mex- 
ican Trust  Co..  225  Fed.  940,  141  C.  C.  A.  64;  Texas  Co.  v.  Inter- 
national &  G.  N.  R.  Co.,  237  Fed.  921,  150  C.  C.  A.  571 ;  Crane  Co. 
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V.  Fidelity  Trust  Co.,  238  Fed.  693,  151  C.  C.  A.  543;  Roebling  Son.<! 
Co.  V.  Idaho  Ry.,  L.  &  P.  Co.,  243  Fed.  527,  156  C.  C.  A.  225;  Gr^g 
V.  Metropolitan  Trust  Co.,  197  U.  S.  196,  25  Sup.  Ct.  415,  49  L.  Ed. 
717.  Other  courts  reject  the  6  months  period  as  arbitrary  and  un- 
justifiable. Northern  Pacific  Ry.  v.  Lamont,  69  Fed.  23,  16  C.  C.  A. 
364;  Blair  v.  St.  L.,  H.  &  K.  R.  Co.  (C.  C.)  22  Fed.  471 ;  Wood  v. 
N.  Y.  &  N.  E.  R.  Co.  (C.  C.)  70  Fed.  741 ;  Hale  v.  Frost,  99  U.  S. 
389,  25  L.  Ed.  419;  Bumham  v.  Bowen,  111  U.  S.  776,  4  Sup.  Ct. 
675,  28  L.  Ed.  596;  Beach  on  Receivers,  p.  414. 

[1  ]  It  is  not  necessary  in  this  case  to  adopt  any  hard  and  fast  period 
of  limitation  to  dispose  of  the  claims  here  under  consideration;  for 
if  we  adopt  the  rule  announced  by  the  last  above  cited  cases,  we  are 
still  unable  to  bring  the  appellant's,  claims  within  such  a  period  as  will 
permit  of  their  allowance  in  advance  of  the  lien  of  the  mor^ges.  Some 
of  these  claims  were  6  years  old  at  the  time  the  receiver  was  appointed, 
and  all  of  the  claims  arose  more  than  16  months  prior  to  such  ap- 
pointment. The  presence  of  the  provision  in  the  agreement  which  ga%'e 
to  the  bridge  cwnpany  at  any  time  the  right  to  terminate  the  contract 
upon  30  days'  notice  for  failure  of  the  railroad  company  to  pay  the 
amounts  due,  affords  ample  support  for  this  conclusion.  As  against 
the  mortgagees  it  would  be  unjust  and  inequitable  to  give  petitioner 
priority  of  lien  when  it  is  apparent  that  claimant  had  at  all  times  an 
effective  weapon  for  the  collection  of  its  account. 

[2]  We  are  also  convinced  that  upon  all  the  facts  and  circumstances 
in  this  case,  appellant  does  not  bring  its  claim  within  the  rule  entitling  it 
to  priority  over  the  lien  of  the  mortgages,  even  though  the  question 
of  time  be  waived.  The  fact  that  the  bridge  company  reserved  the 
express  right  to  terminate  the  contract  upon  failure  of  the  railroad 
company  to  promptly  pay  its  indebtedness  is  equally  significant  on  this 
phase  of  the  case.  Thomas  v.  Western  Car  Co.,  149  U.  S.  95,  13  Sup. 
Ct.  824,  37  L.  Ed.  663.    In  that  case  the  court  said: 

"Sndi  provision  shows  that  tbe  car  compsDy  was  aware  of  th«  existence  of 
tbe  outstanding  boDcls«  and  protected  Itself  by  other  methods  than  relying  upoa 
the  possible  order  of  a  court  which  might  appoint  a  receiver." 

The  contract  made  by  the  parties  in  this  case  was  one  of  mutual 
benefit.  The  bridge  company  owned  a  bridge,  the  value  of  which  in 
part  depended  upon  the  extent  of  the  use  to  which  it  was  put.  The 
carrier  was  obviously  benefited  in  that  it  was  not  required  tt)  construct 
a  bridge  itself.  In  order  to  secure  all  the  business  of  the  railroad  com- 
pany and  to  make  more  certain  its  fixed  income,  this  agreement  was , 
made,  the  duration  of  which  was  in  part  dependent  upon  the  action  1 
of  appellant.  It  extended  the  time  of  payment  from  month  to  month 
upon  the  strength  of  the  credit  of  the  railroad  company. 

The  acts  and  conduct  of  the  parties  add  strength  to  this  conclusion,  i 
The  president  of  the  bridge  company  testified:  I 

"Tbe  railroad  companies  using  the  bridge  simply  paid  on  account  from 
time  to  time  according  to  their  convenience." 

As  stated  in  Southern  Railway  v.  Carnegie  Steel  Co.,  176  U.  S.  257, 
20  Sup.  Ct.  347,  44  L.  Ed.  458 : 
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"Whether  the  d*t  was  contracted  upon  the  personal  credit  of  the  com- 
pany, without  any  reference  to  Its  receipts,  is  to  be  determined  in  each  case 
by  the  amount  of  the  debt,  the  time  and  terms  of  payment,  and  all  otlier  cir- 
cumstances attending  the  transaction." 

We  conclude  the  credit  was  extended  upon  the  strength  of  the  rail- 
road company's  general  credit  and  that  the  debt  was  not  a  "current  in- 
come debt." 

[3]  Appellant  also  contends  that  it  should  be  entitled  to  priority  be- 
cause the  railroad  company  held  Ihe  money  received  by  it  from  pas- 
senger or  shipper  as  a  trust  fund  and  the  amounts  thus  collected  to  the 
extent  of  this  indebtedness  in  equity  belong  to  the  bridge  company,  cit- 
uig  Terre  Haute  &  Indianapolis  Ry.  Co.  v.  Cox,  102  Fed.  825,  42  C. 
C.  A.  654.  The  facts  in  that  case  are  distinguishable  from  those  in  the 
present  case.    In  that  case  the  court  said : 

"The  30  per  centum  embraced  In  the  order  at  the  court,  though  mingled 
with  the  funds  of  the  Indianapolis  Company,  never  belonged  e(iultal)ly  to 
that  company,  either  In  its  own  right,  or  in  the  right  of  its  bondholders.  In 
equity  the  moneys  were  always,  notwithstanding  the  intermingling,  the 
moneys  of  the  Peoria  Company.  In  view  of  these  facts,  the  court  clearly 
had  the  power,  after  the  appointment  of  the  recovers,  to  recogniae  the  pporl- 
sions  of  the  lease,  to  the  extent  of  restoring  these  moneys ;  and.  In  our  opinion, 
it  was  the  duty  of  the  court  to  go  at  least  to  that  extent" 

The  agreement  expressly  provided  for  a  division  of  the  earnings. 
It  is  clearly  distinguishable  from  a  case  covering  an  agreement  calling 
for  a  payment  as  rent  of  a  sum  equal  to  a  certain  per  cent,  of  the  earn- 
ings. 

In  the  present  case,  we  conclude  that  the  contract  was  one  calling 
for  the  payment  of  rent  and  that  the  amount  of  the  rent  was  measured 
in  a  somewhat  unusual  manner.  The  agreement  did  not,  however,  have 
the  effect  of  giving  to  the  bridge  company  a  right  to  any  specific  money 
received  by  its  lessee. 

[4]  In  view  of  this  determination  of  the  first  question  submitted,  it 
becomes  unnecessary  for  us  to  consider  the  second  question,  for  un- 
less the  appellant's  claim  was  entitled  to  priority  over  the  lien  of  the 
outstanding  mortgages,  no  right  to  the  net  profits  accrued  in  its  favor, 
as  against  a  mortgagee  whose  lien  covered  not  only  the  property  but 
the  rents  and  profits  derived  therefrom. 

The  decree  is  affirmed. 


GREAT  LAKES  TOWTNG  CO.  v.  ST.  JOSEPH-CHICAGO  S.  S.  CO. 

(Circiilt  Court  of  Appeals,   Seventh  Circuit.     August  Zi,  1918.     Behearing 
Denied  October  14,  1918.) 

Mo.  2465. 

1  ADMniAi.TT  ^=9108 — ^Appeal — Finai.  Decbee — What  OoNsrrrtmES. 

Where  the  owner  of  a  vessel,  which  had  capsized  and  sunk  after 
contractlog  with  appellant  to  raise  the  same,  filed  a  petition  for  limitation 
of  llablUty,  and  appellant's  petition  therein  for  a  preferred  lien  was  de- 
nied, held,  that  the  decree  was  final  as  to  appellant,  and  appealable. 
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2.  SAI.VAOB  «=!>11— Salvaok  Servick — What  CoNsTiTtrrML 

The  raising  of  a  sunken  vessel,  which  lay  at  the  bottom  of  a  narrow 
and  much-traveled  and  navigable  stream,  was  a  salvage  service,  entltlins 
the  salvor  to  a  prior  lien,  enforceable  In  rem,  whether  It  was  rendered 
under  contract  or  not,  or  the  vessel  was  In  danger,  et& 

3.  Sai-vaqb  i8=»40 — Lien — PaiORrrr. 

Maritime  Hens  arise  from  many  kinds  of  acts,  and  priority  is  determin- 
ed by  the  rank  of  benefits  conferred ;  so  one  who  raised  the  sunkm  vessel 
is  entitled  to  priority  over  other  claimants  and  the  owner. 

4.  Salvage  ®=>11 — Lien — Oontbaots.   ■ 

Where  a  towing  company  undertook  to  raise  and  deliver  a  stuiken 
steamer  for  $34,500,  "no  cure,  no  pay,"  and  there  was  no  showing  of 
fraud  in  the  contract,  or  that  the  p^isonal  credit  of  the  owner  was  re- 
lied on,  etc,  the  towing  company  ia  oititled  to  a  lien  for  the  contract 
price. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Libel  and  petition  by  the  St.  Joseph-Chicago  Steamship  Company 
for  limitation  of  liability,  in  which  the  Great  Lakes  Towing  Company 
and  others  file  claims.  From  a  decree  denying  the  motion  of  the  Great 
Lakes  Towing  Company  that  its  claim  be  decreed  a  preferred  and  first 
lien,  it  appeals.    Reversed. 

Harvey  D.  Goulder  and  Thomas  H.  Garry,  both  of  Cleveland,  Ohio, 
for  appellant. 

Harry  W.  Standidge  and  Charles  E.  Kremer,  both  of  Chicago,  111., 
for  appellees. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  On  July  24,  1915,  the  steamship  Eastland, 
owned  by  the  St.  Joseph-Chicago  Steamship  Company,  of  St.  Joseph, 
Mich.,  and  chartered  to  and  operated  by  the  Indiana  Transportation 
Company,  capsized  and  sank  in  the  Chicago  river.  Many  passengers 
were  drowned  and  others  injured. 

Three  days  later  the  Great  Lakes  Towing  Company,  appellant,  con- 
tracted with  the  steamship  company  "to  raise  and  deliver  said  steamer, 
righted  and  pumped  out,  to  a  dock  in  the  vicinity  of  where  she  now  lies, 
for  $34,500 ;  no  cure,  no  pay."  Appellant's  tmdertaking  was  fully 
performed. 

This  cause  was  begun  in  the  District  Court  by  the  steamship  com- 
pany's filing  of  a  libel  and  petition  for  limitation  of  liability.  A  trustee 
was  appointed  and  took  possession  of  the  steamer ;  an  order  was  en- 
tered, restraining  the  prosecution  of  claims,  except  in  the  limitation 
proceedings ;  and  a  monition  was  issued,  citing  all  claimants  to  appear. 
Appellees,  other  than  the  steamship  company,  are  tort  and  supply 
claimants. 

Appellant  filed  an  answer  denying  the  steamship  compan/s  right 
of  limitation,  and  also  a  petition  asking  that  appellant's  claim  for  serv- 
ices in  raising  the  steamer  be  declared  and  enforced  as  a  "preferred, 
paramount,  and  first  lien."  It  was  stipulated  that  there  were  no  other 
claims  of  that  class. 
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Afterwards  the  court  sold  the  steamer  for  a  sum  which  would  ga 
but  a  little  way  toward  satisfymg  all  the  claims.  Thereupon  appellant 
filed  a  motion  that  it  be  first  paid  out  of  the  proceeds.  Tort  and  sup- 
ply claimants  resisted  appellant's  petition  and  motion,  and  a  hearing 
resulted  in  a  decree : 

"That  said  Great  Lakes  Towing  Company  is  not  entitled  to  the  relief 
prayed  for  by  It  In  its  said  petition  and  motion  to  have  its  said  claim  decreed 
a  preferred,  paramount,  and  first  lien  on  said  steamer  or  the  proceeds  there- 
of, fund  it  is  ordered  that  said  prayer  of  said  petition  be  and  the  same  Is 
ber^y  denied." 

Hence  this  appeal. 

[1]   1.  Motion  to  dismiss:    Appellees  contend  that  the  decree  is 
merely  interlocutory,  because  appellant's  petition  was  not  in  terms 
finally  dismissed,  and  because  appellant  may  hereafter  be  granted  an 
allowance  for  its  services  as  an  unsecured  claim  or  on  an  equal  footing 
with  appellees.    But  the  only  relief  sought  by  appellant's  petition  was 
the  enforcement  of  an  asserted  prior  lien.    By  the  limitation  proceed- 
ings appellant  was  forbidden  to  file  an  independent  libel,  and  was  con- 
strained to  intervene  in  this  case.    The  San  Pedro,  223  U.  S.  365,  32 
Sup.  Ct.  275,  56  L.  Ed.  473.    Appellant's  intervening  petition  was  in 
its  essence  an  independent  libel  to  declare  and  enforce  a  paramount 
maritime  lien;   and  though  the  controversies  between  the  steamship 
company  and  the  tort  and  supply  claimants  were  left  pending,  and 
though  appellant's  right  to  allowance  of  an  unsecured  claim,  if  appel- 
lant should  care  to  present  such  a  claim,  was  not  cut  oflF,  nevertheless 
the  decree  denying  the  only  relief  sought  by  the  intervening  petition 
was  in  its  effect  upon  the  asserted  lien  the  same  as  a  formal  and  final 
decree  dismissing  an  independent  libel.    Gumbel  v.  Pitkin,  113  U.  S. 
545,  5  Sup.  Ct.  616,  28  L.  Ed.  1128;  Potter  v.  Beal,  50  Fed.  860,  2  C. 
C.  A.  60;   Sanders  v.  Bluefield  Water  Works,  106  Fed.  587,  45  C. 
C.  A.  475;  The  Attualita,  238  Fed.  909,  152  C.  C.  A.  43.    Motion  to 
dismiss  is  overruled. 
[2]  2.  Has  appellant  a  paramount  lien? 

Appellees  contend  that  appellant  rendered  no  salvage  service.  Con- 
fessedly appellant  did  not  go  out  in  a  tempest,  at  great  risk  to  its  ovra 
vessels  and  crews,  in  a  voluntary  effort  to  save  the  Eastland  from  im- 
minent perils  of  the  sea.  What  appellant  did  was  to  raise  and  pump 
out  the  sunken  steamer  under  a  "no  cure — no  pay"  contract  with  the 
owner.  Work  of  this  character,  appellees  insist,  is  not  salvage  service. 
From  the  syllabus  of  Merritt  &  Chapman  Derrick  &  Wrecking  Co.  v. 
Morris  &  Cfummings  Dredging  Co.,  137  Fed.  780,  70  C.  C.  A.  356,  they 
quote: 

"The  raising  of  a  dredge  sank  in  shallow  water,  where  there  is  no  dan- 
ger involved,  nor  any  extraordinary  meaQs  required  or  employed,  Is  not  a 
nlvage  service." 

And  additionally  they  cite  The  Paul  L.  Bleakley  (D.  C.)  146  Fed. 
570;  The  S.  C.  Schenk,  158  Fed.  54,  85  C.  C.  A.  384;  The  New 
Haven  (D.  C.)  159  Fed.  798. 

Whether  service  is  rendered  voluntarily  or  under  contract  does  not 
aflfect  the  character  of  the  service.    The  Elfrida,  172  U.  S.  186,  19 
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Sup.  Ct.  146,  43  L.  Ed.  413.  That  the  expression  "perils  of  the  sea" 
must  not  be  taken  literally  is  illustrated  in  The  Jeff  arson,  215  U.  S.  130, 
30  Sup.  Ct.  54,  54  L.  Ed.  125,  17  Ann.  Cas.  907,  wherein  service  in 
protecting  a  vessel  undergoing  repairs  in  a  dry  dock  from  a  fire  on 
the  shore  was  held  to  be  salvage.  Cases  of  The  Tornado,  109  U.  S. 
110,  3  Sup.  Ct.  78,  27  L,.  Ed.  874,  The  Elfrida,  supra.  The  Stanley  H. 
Miner  (D.  C.)  172  Fed.  486,  and  Bamett  &  Record  Co.  v.  Wineman, 
202  Fed.  110,  122  C.  C.  A.  222,  indicate  that  service  in  raising,  pump- 
ing out,  and  restoring  to  commerce  stranded  and  sunken  vessels,  in 
no  immediate  peril  of  destruction,  and  without  the  employment  of 
means  or  the  incurring  of  hazards  beyond  those  necessary  to  the  un- 
dertaking is  salvage;  and  we  think  it  must  necessarily  be  so.  In  the 
present  case  the  Eastland  lay  at  the  bottom  of  a  navigable  river,  nar- 
row and  much  traveled.  She  was  an  obstruction  to  navigation,  a  dan- 
ger to  herself  and  all  passing  vessels.  Our  judgment  is  that  appellant's 
service  in  raising  and  restoring  her  to  use  was  salvage,  creating  a 
property  right,  enforceable  by  process  in  rem. 

[3]  But,  after  all,  it  is  unnecessary  that  appellant's  service  be  de- 
fined as  salvage.  Maritime  liens  arise  from  many  kinds  of  acts  and 
services,  and  priority  is  "determined  by  rank  of  benefits  conferred. 
The  John  G.  Stevens,  170  U.  S.  113,  18  Sup.  Ct.  544,  42  I,.  Ed.  969. 
Appellees*  liens,  if  any  they  have,  attached  to  the  Eastland  as  she  lay 
on  the  bottom  of  the  river  at  the  end  of  her  voyage.  Appellees,  as 
well  as  the  owner,  were  benefited  by  appellant's  service,  and  their 
claims  are  therefore  subordinate. 

[4]  Nothing  in  evidence  tends  to  show  collusion,  fraud,  or  duress 
in  the  execution  of  the  "no  cure — no  pay"  contract,  or  that  appellant 
accepted  the  personal  credit  of  the  owner  in  lieu  of  its  right  to  an  in- 
terest in  the  vessel.  Though  some  of  the  appellees  in  their  pleadings 
challenged  the  amount  of  the  consideration,  they  pffered  no  evidence  to 
prove  that  it  was  unfair.  Recovery  must  therefore  be  for  the  contract 
price.    The  Elfrida,  supra. 

Since  it  affirmatively  appears  that  appellant's  claim  is  the  only  one 
of  the  preferred  class,  there  is  no  reason  for  delaying  payment. 

The  decree  is  reversed,  with  direction  to  allow  appellant's  claim,  with 
interest  and  costs. 


CITY  OF  AMARIIXO  et  al.  v.  SOUTHWESTERN  TELEGRAPH  ft 
TELEPHONE  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    November  12,  1918.    Rebeailng 
Denied  December  19,  191&) 

No.  3271. 

1.  Appeai.   and    Esbob   €=9954(1) — Tgupokabt    IirJUNonoN — ^Disobetioit    of 
Trial  Court. 

Discretion  of  court  in  granting  temporary  Injunctloa  pending  final  hear- 
ing will  not  be  reviewed,  unless  abuse  is  shown. 
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2.  INJT7WCTI0W  &=>136<2),  149 — Texfobabt  iNJimcnoN — Pbopbibtt — Deposit 

IW  COUKT. 

The  grantliig  of  a  temporary  injunction  restraining  a  municipality  from 
enf(mdDg  against  a  telephone  company  an  ordinance  prohibiting  the  col- 
lection of  Increased  rates  until  underground  Installntlon  of  wires  held 
proi>er,  though  company  should  be  required  to  make  deposit  Instead  of  giv- 
ing bond,  to  secure  patrons  in  case  restitution  of  increase  should  be  or- 
dered. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Texas;  Edward  R.  Meek,  Judge. 

Bill  by  the  Southwestern  Telegraph  &  Telephone  Company  against 
the  City  of  Amarillo  and  others.  From  an  interlocutory  order*  direct- 
ing the  issue  of  an  injunction  peifdente  lite,  defendants  appeal.  Modi" 
fied,  and,  as  modified,  affirmed. 

W.  H.  Kimbrough,  R.  E.  Underwood,  and  M.  J.  R.  Jackson,  all 
of  Amarillo,  Tex.,  for  ai^llants. 
S.  P.  English,  of  Dallas,  Tex.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  This  is  an  appeal  by  the  defendant  in  the 
IMstrict  Court  (appellant  here)  from  an  interlocutory  order  of  that 
court  directing  the  issue  of  an  injunction  pendente  lite,  restraining  the 
defendant  from  the  enforcement  of  a  municipal  ordinance  against 
the  plaintiff  (appellee)  which  prohibited  the  plaintiff  from  collecting  in- 
creased rates  for  service,  fixed  by  it,  until  it  had  installed  its  wires 
underground  within  the  fire  limits  of  the  city  of  Amarillo.  The  mo- 
tion for  a  temporary  injunction  was  heard  upon  bill,  answer,  affidavits, 
and  counter  aiHdavits. 

The  plaintiff  claimed  the  right  to  put  in  and  maintain  the  increased 
rates  by  virtue  of  the  ordinance  granting  its  predecessor  the  franchise 
to  maintain  and  operate  its  telephone  system  in  the  streets  of  the 
city.  The  defendant  contended  that  the  plaintiff  was  in  default  of  a 
stipulation  in  the  ordinance  that  it  was  to  install  its  wires  under^ound 
within  the  city's  fire  limits,  which  it  was  conceded  it  had  not  done, 
and  that  it  could  not  resort  to  a  court  of  equity  to  enforce  the  ordi-  . 
nance,  as  a  contract,  in  its  favor,  while  in  default  of  performance  of 
the  conditions  required  of  it  The  plaintiff  also  claimed  that  the  rates 
in  force  before  increased  were  confiscatory,  and  that,  regardless  of 
the  ordinance  contract,  it  coufd  enjoin  the  inhibitory  ordinance  upon 
the  ground  that  it  deprived  plaintiff  of  its  property  without  due  pro- 
cess. The  defendant  denied  that  the  old  rates  were  confiscatory,  and 
denied  plaintiff's  right  to  resort  to  equity,  while  in  default  under  the 
contract  ordinance,  though  they  were  confiscatory. 

The  District  Judge  did  not  undertake  to  determine,  on  the  hearing 
of  the  motion,  any  issue  of  fact  or  law,  except  the  default  of  the  plain- 
tiff as  to  the  underground  installation ;  but  in  view  of  the  serious  and 
doubtful  questions  presented  by  the  motion,  and  the  impossibility  of 
reaching  a  proper  conclusion  on  a  preliminary  hearing,  and  in  view 
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of  the  fact  that  the  subscribers,  represented  by  the  defendant,  could 
be  amply  protected,  if  the  temporary  injunction  issued,  by  a  deposit 
in  the  registry  of  the  court  for  their  reimbursement  in  the  event  the 
increased  rates  were  held  to  be  illegally  put  into  effect  on  the  final 
hearing,  while  the  plaintiff,  if  the  temporary  injunction  was  denied, 
would  irreparably  lose  the  benefit  of  the  increased  rates  until  final 
hearing,  even  if  the  increased  rates  were  then  sustained  and  the  in- 
hibitory ordinance  permanently  enjoined,  decided  to  grant  the  mo- 
tion, conditioned  upon  the  plaintiff  depositing  in  the  registry  of  the 
court  an  amount  adequate  for  the  reimbursement  of  the  subscribers. 

[1]  The  rule  is  settled  that  the  granting  of  a  temporary  injunction, 
pending  final  hearing,  is  within  the  sound  discretion  of  the  trial  court, 
and  that  the  granting  of  a  temporary  injunction  will  be  reviewed  on 
appeal  only  if  the  lower  court  has  abused  its  discretion  or  improvi- 
dently  granted  the  writ  Texas  Traction  Co.  v.  Barron  G.  Collier, 
Inc.,  195  Fed.  65,  115  C.  C.  A.  82;  Southern  Pacific  Co.  v.  Earl,  82 
Fed.  690,  27  C.  C.  A.  185 ;  Kankakee  v.  American  Water  Supply  Co., 
199  Fed.  757,  118  C.  C.  A.  195.  Especially  will  the  granting  of  the 
temporary  writ  be  upheld,  when  the  balance  of  injury  as  between  the 
parties  favors  its  issuance.  Memphis  Gas  &  Light  Co.  v.  Memphis 
(C.  C.)  72  Fed.  952;  Southern  Railway  Co.  v.  MJcNeill  (C.  C.)  155 
Fed.  756. 

[2]  In  view  of  the  doubt  attending  the  questions  involved,  and  the 
difficulty  of  properly  solving  them  on  a  preliminary  hearing  upon  af- 
fidavits, and  the  fact  that  the  loss  the  appellee  will  suffer  from  the 
enforcement  of  the  ordinance  pending  finjj  hearing  will  be  irreparable, 
and  the  possibility  of  so  molding  the  order  as  to  protect  the  subscrib- 
ers if  the  defendant  should  succeed  upon  final  hearing,  we  are  not  dis- 
posed to  hold  that  the  District  Judge  abused  his  discretion  in  granting 
the  writ,  or  ordered  its  issue  improvidently. 

The  opinion  of  the  District  Judge  recited  the  offer  by  the  plaintiflf 
to  make  a  deposit  or  execute  a  bond  to  protect  the  subscribers,  and  di- 
rected the  clerk  of  the  court  to  ascertain  what  would  be  a  proper 
amount  to  deposit  with  the  court  for  their  protection,  and  that,  upon 
such  deposit  being  made,  the  writ  should  issue.  The  order  of  the  Dis- 
trict Court,  however,  provides  that,  upon  the  filing  by  plaintiff  of  a 
bond  in  the  sum  of  $30,000,  the  writ  should  issue.  Upon  Ihe  hearing 
in  this  court,  the  appellant's  counsel  complained  of  the  substitution  of 
the  bond  for  the  deposit,  and  counsel  for  appellee  renewed  its  offer 
to  make  the  deposit  in  addition  to  the  bond. 

We  are  of  the  opinion  that  the  subscribers  will  be  more  amply  pro- 
tected by  a  deposit.  The  order  appealed  from  should  be  modified,  so 
as  to  provide  for  the  continuance  in  force  of  the  writ,  upon  the  plain- 
tiff's making  with  the  clerk  of  the  District  Court  a  deposit  in  an 
amount  to  be  determined  by  him  to  be  sufficient  to  repay  to  those  hav- 
ing, or  that  may  hereafter  have,  contracts  with  the  plaintiff  for  tele- 
phone service  in  the  city  of  Amarillo,  the  difference  between  the 
charges  at  the  increased  rates  and  at  the  rates  which  had  theretofore 
obtained,  during  the  period  the  writ  is  in  force,  within  five  days  after 
being  notified  of  such  determination  of  the  clerk,  and  such  additional 


Digitized  by 


Google 


VON  BANK  V.  UNITED  STATES  641 

deposits,  if  any,  a5  may  in  the  opinion  of  the  District  Court  become  at 
any  time  or  times  hereafter  necessary  for  that  purpose  and  be  ordered 
by  it,  and  stipulating  of  record  to  submit  itself  to  the  jurisdiction  of 
the  District  Court  in  the  matter  of  the  determination  of  the  claims  of 
such  persons  for  reimbursement  from  such  deposit  or  deposits. 

The  cause  is  remanded  to  the  District  Court  for  the  modification 
of  the  order  appealed  from  in  conformity  with  this  opinion,  and,  as  so 
modified,  the  order  will  be  affirmed. 


VON  BANK  v.  UNITED  STATER 

(Orcolt  Court  of  Appeals,  mgbth  (Xrcuit    October  28, 1918.) 

No.  5166. 

L  Abmt  and  Navy  ^=40 — ^Esfionaob  Act — Ck>NBTBUCTioN — "Wuxfuixt." 
In  Espionage  Act  June  15,  1917,  tit.  1,  §  3,  making  It  an  offense  to  "wlU- 
taSj  cause  or  attempt  to  cause  Insubordination,  disloyalty,  mutiny  or 
refusal  of  duty  In  tbe  military  or  naral  forces  of  the  United  States,"  tbe 
word  "willfully"  means  "Intoitloaally"  or  "with  tbe  purpose  of." 

(Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  WUlfuUy.] 

2.  Abmt  and  Navy  q=s40— EepioNAOX  AoT— Atteuft  to  Cause  Insttboboina- 

TION,  ETC. 

A  statement  by  an  officer  of  a  school  district,  that  he  "would  rather 
see  a  pair  of  old  trousers  hanging  orer  the  schoolhouse  than  the  United 
States  flag,"  held,  under  the  circumstances  In  which  It  was  made,  not 
an  oftense  under  the  Espionage  Act,  as  a  willful  attempt  to  cause  insub- 
ordination, etc.,  in  the  flilUtary  or  naval  forces. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota;  Charles  F.  Amidon,  Judge. 

Criminal  prosecution  by  the  United  States  against  Henry  Von  Bank. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

A.  W.  Fowler,  of  Fargo,  N.  D.,  for  plaintiff  in  error. 
Melvin  A.  Hildreth,  U.  S.  Atty.,  of  Fargo,  N.  D.  (John  Carmody, 
Asst.  U.  S.  Atty.,  of  Fargo,  N.  D.,  on  the  brief),  for  the  United  States. 

Before  CARLAND  and  STONE,  Circuit  Judges,  and-EIyLIOTT, 
District  Judge. 

GARLAND,  Circuit  Judge.  Von  Bank  was  convicted  and  sen- 
tenced for  a  violation  of  section  3,  title  1,  Act  of  Congress  approved 
June  15,  1917,  c.  30,  40  Stat.  217.  The  charge  against  hira  was  that 
on  December  15,  1917,  at  or  near  Buffalo,  in  the  county  of  Cass,  dis- 
trict of  North  Dakota,  he  had  willfully  caused  and  attempted  to  cause, 
insubordination,  dislo)ralty,  mutiny,  or  refusal  of  duty,  m  the  military 
or  naval  forces  of  the  United  States,  the  United  States  then  being  at 
war  with  the  Imperial  German  Government,  by  refusmg  as  president 
of  the  school  board  of  district  No.  79,  to  put  the  flag  of  the  United 
States  upon  the  schoolhouse  in  said  district,  and  stating  that  he  would 
just  as  soon  see  a  pair  of  old  trousers  hanging  over  the  schoolhouse 
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as  the  United  States  flag.  At  the  close  of  aH  the  evidence,  counsel  for 
the  defendant  moved  for  a  directed  verdict  in  his  favor,  which  was 
denied.    This  ruling  is  assigned  as  error. 

There  was  evidence  tending  to  show  that  the  defendant  was  a 
naturalized  citizen  of  the  United  States,  having  been  born  in  the 
Grand  Duchy  of  I,uxemburg ;  that  he  was  a  farmer  living  in  the  coun- 
ty of  Cass,  North  Dakota,  and  at  the  time  of  the  commission  of  the 
alleged  offense  was  president  of  tfie  district  school  board,  and  said 
board  had  neglected  or  refused  to  purchase  a  flag  of  the  United  States 
and  display  the  same  in  seasonable  weather  upon  the  district  school- 
house  or  upon  a  flagstaff  upon  the  school  grounds  during  school  hours 
of  each  day's  session  of  school  as  the  law  provided.  At  the  county 
teachers'  institute  it  appeared  that  the  schoolhouse  of  district  No.  79 
had  no  flag.  Knowledge  that  there  was  criticism  for  the  failure  to 
provide  a  flag  came  to  the  defendant,  and  on  the  date  mentioned  ia 
the  indictment  he  visited  the  schoolhouse  while  sc^iool  was  in  session, 
and  in  a  conversation  had  in  the  entry  of  the  schoolhouse,  at  which 
the  defendant  and  the  school-teacher  were  alone  present,  the  defend- 
ant stated  "he  would  rather  see  a  pair  of  old  trousers  hanging  over  the 
schoolhouse  than  the  United  States  flag."  I^ater,  when  asked  by 
the  county  superintendent,  Mr.  Riley,  as  to  whether  he  had  used  tlus 
language,  he  replied,  "Yes;  I  said  so,  and  why  not?" 

At  tiM  time  the  defendant  admitted  that  he  had  used  the  words 
set  forth  in  the  indictment,  Mr.  W.  A.  LandUom,  assistant  superin- 
tendent of  public  instruction,  was  present  and  was  a  member  of  class 
4  of  the  selective  draft.  There  was  no  evidence  that  the  defendant 
spoke  the  language  quoted  for  the  purpose  of  causing  or  attempting 
to  cause  insubordination,  disloyalty,  mutiny,  or  refusal  of  duty  in  the 
military  or  naval  forces  of  the  United  States,  except  the  language 
itself.  The  law  in  express  terms  confines  the  organizations  to  be 
acted  upon  to  the  military  or  naval  forces  of  the  United  States,  and 
the  effect  of  the  acts  or  declarations  of  any  person  upon  such  or- 
ganization is  termed  insubordination,  disloyalty,  mutiny,  or  refusal  of 
duty,  terms  which,  with  the  exception  of  disloyalty,  are  applicable  to 
persons  subject  to  the  command  of  superior  authority  in  an  organized 
service. 

[1]  The  word  "willfully"  has  been  given  different  shades  of  mean- 
ing in  different  statutes.  In  the  law  under  consideration  we  think  it 
means  "intentionally,"  or  "with  the  purpose  of."  The  fact  that  no 
flag  had  been  displayed  upon  the  schoolhouse  can  have  very  little 
influence  in  the  present  controversy,  as  that  condition  had  existed 
for  years  before  June  15,  1917,  and  it  was  the  district  board'*  duty 
to  display  the  flag,  and  not  particularly  that  of  the  defendant  It  is 
contended  by  counsel  for  th^  government  that  the  jury  had  a  right 
to  find  or  infer  from  the  language  used  that  the  defendant  intended 
to  cause  or  attempt  to  cai;se  insubordination,  disloyalty,  mutmy,  or 
refusal  of  duty  in  the  military  or  naval  forces  of  the  United  States, 
upon  the  well-known  principle  that  every  man  is  presumed  to  intend 
the  necessary  and  legitimate  consequence  of  what  he  knowingly  does 
or  says.    The  jury,  however,  had  no  right  to  find  a  criminal  intent. 
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unless  such  intent  was  the  necessary  and  legitimate  consequence  of 
the  words  spoken.  A  jury  has  no  more  right  to  draw  an  inference 
from  facts  that  do  not  necessarily  and  Intimately  authorize  such  in- 
ference than  to  find  any  other  fact  without  evidence. 

[2]  The  question  now  presented  is:  Would  the  words  spoken, 
under  the  circumstances  attending  their  utterance,  necessarily  and 
legitimately  cause  insubordination,  disloyalty,  mutiny,  or  refusal  of 
duty  in  the  military  or  naval  forces  of  the  United  States  ?  Assuming 
the  military  or  naval  forces  to  be  constituted  of  patriotic  citizens,  which 
of  course  is  a  legitimate  assumption,  we  think  the  language  used  by 
the  defendant  with  reference  to  the  flag,  when  heard  by  them,  would 
catise  the  flame  of  patriotism  to  bum  the  brighter  in  indignant  protest, 
rather  than  cause  insubordination,  disloyalty,  mutiny,  or  refusal  of 
duty. 

It  is  not  the  language  of  the  wily  agitator  or  propagandist.  The 
language  used  by  the  defendant  is  unpatriotic  and  oflfensive  to  any 
one  who  appreciates  what  the  flag  has  always  and  still  stands  for ;  hut 
if  this  be  a  government  of  laws,  and  not  of  men,  the  defendant  should 
stand  unprejudiced  by  the  passions  of  the  times  when  charged  with 
the  commission  of  crime.  It  would  seem  that  Congress  passed  the  law 
of  May  16,  1918  (chapter  75),  for  the  purpose  of  punishing  the  use  of 
unpatriotic  language,  as  the  passage  thereof  would  not  have  been 
necessary  if  it  was  the  opinion  of  Congress  that  the  present  law  in- 
cluded merely  scurrilous  language  with  reference  to  the  flag.  We  are 
of  the  opinion,  therefore,  fiiat  there  was  no  evidence  from  which 
the  jury  had  the  right  to  find  or  infer  that  the  defendant  used  the 
language  quoted  above  with  the  intent  to  cause  or  attempt  to  cause 
insubordination,  disloyalty,  mutiny,  or  refusal  of  duty  in  the  military 
or  naval  forces  of  the  United  States.  So  far  as  the  attack  upon  the 
indictment  is  omcemed,  we  think  that,. as  the  words  spoken  are  al- 
lied to  have  been  uttered  willfully,  the  indictment  is  sufficient ;  the 
proof  to  sustain  the  fact  that  die  words  were  spoken  willfully  for 
the  purpose  alleged  to  be  supplied  at  the  trial. 

For  the  error  in  refusing  to  direct  a  verdict,  the  judgment  below 
is  reversed,  and  a  new  trial  ordered. 


RAGANSKY  v.  UNITED  STATES. 
(Circuit  Court  of  AiH>eals,  Seventh  CSrcult.    August  13,  1818.) 

No.  2605. 

L  HoaciDE  4=392 — Threats  Aoainst  Lipb  of  Pbemdent — Defense — Joke.  , 
It  Is  no  defense  to  prosecution,  under  Act  Feb.  14,  1917  for  threatening 
to  take  the  life  of  the  President,  that  the  language  was  used  as  a  joke ;  It 
not  being  dalmed  that  those  present  so  understood,  or  were  Intended  to  ao 
understand. 

2.  HoHiciDE  «=>92— Thbeatb  Against  Lnnt  o»  PEESiDBN'i>*-**KNowiNGT^T"-i- 

"WlLLFDLLY." 

Within  Act  Feb.  14,  1917,  denoiuiclng  the  oftense  of  knowingly  and  wUl- 
fuUy  threatening  to  take  the  life  of  the  President,  a  threat  Is  "knowingly" 
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made,  if  tbe  maker  comprehends  the  meaning  of  the  words  used,  and  ''will- 
fully" made,  if,  in  addition  to  comprehending  their  meaning,  be  Toltintarllr 
and  intentionally  utters  them  as  the  declaration  of  an  apparent  determina- 
tion to  carry  them  into  execution ;   a  bad  purpose  is  not  necessary. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Plirasea,  First  and 
Second  Series,  Knowingly;    Willfully.] 

lii  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Walter  Ragansky  was  convicted  of  threatening  the  life  of  the  Pres- 
ident, and  brings  error.    Affirmed. 

Seymour  .Stedman,  of  Chicago,  111.,  for  plaintiff  in  error. 
Charles  F.  Clyne  and  Robert  T.  Neill,  both  of  Chicago,  111.,  for  the 
United  States. 

Before  MACK  and  EVANS,  Circuit  Judges. 

MACK,  Circuit"  Judge.  The  sole  question  for  ocmsideration  on  this 
writ  of  error  to  reverse  a  judgment  based  upon  a  verdict  of  guilty 
under  all  three  counts  of  an  indictment  for  knowingly  and  willfully 
making  threats  to  take  the  life  of  the  President  of  the  United  States 
is  the  construction  of  the  Act  of  February  14,  1917  (39  Stat.  919,  c 
64)  copied  in  the  margin.* 

Concededly,  the  language  chained  to  have  been  used  by  defendant 
in  and  of  itself  constituted  such  a  threat;  that  specified  in  the  first 
count  was  "I  can  make  bombs  and  I  will  make  bombs  and  blow  up 
the  President";  in  the  second,  "We  ought  to  make  the  biggest  bomb 
in  the  world  and  take  it  down  to  the  White  House  and  put  it  on  the 
dome  and  blow  up  President  Wilson  and  all  the  rest  of  the  crooks, 
and  get  President  Wilson  and  all  of  the  rest  of  the  crooks  and  blow  it 
up ;"  in  the  third,  "I  would  like  to  make  a  bomb  big  enough  to  blow 
up  the  Capitol  and  President  and  all  the  Senators  and  everybody  in 
it."  The  demurrer  and  motion  to  quash,  not  shown  in  the  record,  as 
well  as  the  motion  in  arrest  of  judgment,  were  therefore  properly  over- 
ruled. 

[  1  ]  While  the  testimony  is  not  preserved,  it  appears,  from  the 
statement  of  the  judge  in  overruling  a  motion  for  a  new  trial,  that 
"there  was  a  claim  by  this  defendant  and  testimony  in  corroboration  - 
of  his  claim  that  he  was  joking,  that  he  was  not  in  earnest,  that  he  did  \ 
not  intend  to  kill  him." 

The  court  instructed  the  jury  that  "the  claim  that  the  language  was 
used  as  a  joke,  in  fun,"  is  not  a  defense.  It  was  not  claimed  that 
every  one  present  understood  that  he  was  joking,  or  that  he  intended 
ihem  so  to  understand ;  the  claim  appears  to  have  been  that  defendant 

X  "Any  person  who  knowingly  and  willfully  deposits  or  causes  to  be  deposit- 
ed for  conveyance  in  the  mall  or  for  delivery  from  any  iKMStoffice  or  by  any 
letter  carrier  any  letter,  paper,  writing,  print,  missive,  or  document  con- 
taining any  threat  to  take  the  life  of  op  to  Inflict  bodily  harm  upon  the  Presi- 
dent of  the  United  States,  or  who  knowingly  and  willfully  otherwise  makes 
any  such  threat  against  the  President,  shall  upon  conviction  be  fined  not  ex- 
ceeding $1,000  or  impris<med  not  exceeding  five  years,  or  both." 
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had  no  intention  to  carry  out  his  threat,  and  that,  therefore,  it  was  a 
joke;  the  instruction  read  in  the  light  of  the  entire  charge  must  be 
so  construed,  and  in  our  judgment  it  was  correct. 

[2]  A  threat  is  knowingly  made,  if  the  maker  of  it  comprehends 
the  meaning  of  the  words  uttered  by  him;  a  foreigner,  ignorant  of 
the  English  language,  repeating  these  same  words  without  knowledge 
of  their  meaning,  may  not  knowingly  have  made  a  threat. 

And  a  threat  is  willfully  made,  if  in  addition  to  comprehending  the 
meaning  of  his  words,  the  maker  voluntarily  and  intentionally  utters 
them  as  the  declaration  of  an  apparent  determination  to  carry  them 
into  execution. 

Defendant,  while  conceding  that  an  intention  actually  to  carry  out 
the  threat  or  the  President's  knowledge  of  the  threat  is  not  essential, 
contends  that  the  language  must  be  used  with  an  evil  or  malicious  in- 
tent to  express  a  sentiment  to  be  impressed  upon  the  minds  of  persons 
through  which  it  might  create  a  sentiment  of  hostility  to  the  security 
of  the  President,  "that  willfully  implies  an  evil  purpose — legal  mal- 
ice. 

Waiving  defendant's  failure  properly  to  except  to  the  charges  (his 
exception  was  general  to  the  court's  construction  of  the  act),  his 
present  contention  cannot  be  sustained,  if  by  evil  purpose  or  legal 
malice,  more  is  meant  than  an  intention  to  give  utterance  to  words 
which,  to  defendant's  knowle(%e,  were  in  form  and  would  naturally  be 
understood  by  the  hearers  as  being  a  threat ;  that  is,  the  expression  of 
a  determination,  whether  actual  or  only  pretended,  to  menace  the  Pres- 
ident's safety. 

While  under  some  circumstances,  the  word  "willfully"  in  penal 
statutes  means  not  merely  voluntarily,  but  with  a  bad  purpose  (Spurr 
V.  United  States,  174  U.  S.  728, 19  Sup.  Ct.  812,  43  L.  Ed.  1150;  Pot- 
ter V.  United  States,  155  U.  S.  446,  15  Sup.  Ct.  144,  39  L.  Ed.  214), 
nothing  in  the  text,  context,  or  history  of  this  legislation  indicates  the 
materiality  of  the  hidden  intent  or  purpose  of  one  who,  in  the  pres- 
ence of  others,  voluntarily  uses  language  known  by  him  to  be  in  form 
such  a  threat,  and  who  thus,  to  some  extent  endangers  the  President's 
life  (United  States  v.  Stickrath  [D.  C]  242  Fed.  151 ;  United  States 

V.  Clark,  250  Fed.  449, C.  C.  A. [April  1,  1918,  C.  C.  A.  5th 

Circuit]). 

Judge  KOHLSAAT  concurred  in  these  conclusions,  but  died  be- 
fore the  opinion  was  written. 

Judgment  affirmed. 
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DOUi  ▼.  UNITED  STATES. 

(Clrcalt  Ck>urt  of  Appeals,  Eighth  drcnlt    October  28,  191&) 

No.  B089. 

Abut  and  Natt  9=>W — Ebpionaok  Act — Viot^TioR. 

Where  accused  Indulged  In  profane  and  coarse  outburst  to  forest  offi- 
cers concerning  grievance  over  timber  right  In  forest  reservation,  and 
there  was  nothing  said  against  enlistment,  and  accused  did  not  know  the 
officers  were  engaged  in  recruiting,  held,  under  the  circumstances,  tXiat 
there  was  no  violation  of  Espionage  Act  June  16,  1917,  tit  1,  i  3. 

In  Error  to  the  District  Court  of  the  Utiited  States  for  the  District 
of  South  Dakota;  James  D.  Elliott,  Judge. 

Charles  Doll  was  convicted  of  willfully  obstructing  the  recruiting 
service,  etc.,  in  violation  of  .Espionage  Act  June  15,  1917,  tit.  1,  §  3, 
and  he  brings  error.    Reversed  and  remanded. 

Robert  C.  Hayes,  of  Deadwood,  S.  D.  (J.  D.  Wear,  of  Omaha,  Nebt, 
and  John  T.  Heffron,  of  Deadwood,  S.  D.,  on  the  brief),  for  plaintiflF 
in  error. 

Robert  P.  Stewart,  U.  S.  Atty.,  of  Deadwood,  S.  D.  (Edmund  W. 
Fiske,  Asst.  U.  S.  Atty.,  of  Sioux  Falls,  S.  D.,  and  George  Philip, 
Asst.  U.  S.  Atty.,  of  Rapid  City,  S.  D.,  on  th6  brief),  for  defendant 
in  error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  Charles  Doll  was  convicted  of  willfully 
obstructing  the  recruiting  and  enlistment  service  of  the  United  States, 
and  of  willfully  causing  and  attempting  to  cause  disloyalty,  insubor- 
dination, and  mutiny  in  the  military  forces  of  the  United  States,  in 
violation  of  section  3,  title  1,  of  the  Espionage  Act  of  June  15,  1917 
(40  Stat.  219,  c.  30). 

The  crimes  were  charged  to  have  been  committed  June  20,  1917, 
by  the  use  of  language  which  is  too  profane  and  obscene  to  be  set 
forth  in  this  opinion.  It  was  quite  clearly  shown  at  the  trial  that 
the  accused  was  under  the  influence  of  liquor,  and  had  or  thought 
he  had  a  grievance  against  the  government  over  a  right  to  timber 
from  a  forest  reservation.  The  language  was  used  in  a  conversation 
with  two  forest  officers,  to  whom  he  made  his  complaints.  It  appeared 
that,  at  the  time,  the  officers  were  also  engaged  in  recruiting  for  the 
engineer  military  service ;  but  that  fact  was  not  told  the  accused,  nor 
did  he  know  it.  The  military  service  was  npt  the  subject  of  the  con- 
versation, and  he  said  nothing  by  way  of  persuasion,  advice,  or  other- 
wise against  enlistment  or  the  draft.  What  he  said  was  hut  a  coarse, 
indecent  outburst,  because  of  a  fancied  grievance  in  a  matter  "wholly 
unrelated  to  those  subjects.  Where  words  only  are  relied  on  as  ob- 
structing the  service,  or  as  causing  or  constituting  an  attempt  to  cause 
disloyalty,  etc.,  contrary  to  the  clauses  of  the  Espionage  Act  above  cited, 
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much  depends  on  the  circumstances,  and  they  should  be  closely  re- 
garded. We  think  there  was  nothing  in  this  case  fairly  indicating  that 
the  accused  intended  the  results  which  are  essential  elements  of  the 
offenses,  or  that  such  results  in  fact  followed,  or  would  naturally  fol- 
low, what  he  said.  His  request  for  a  directed  verdict  should  therefore 
have  been  granted.  It  should  be  noted  that  this  case  arose  before  Act 
M^  16,  1918,  c.  75,  which  is  much  broader  than  the  original  statute. 
The  sentence  is  reversed,  and  the  cause  is  remanded  for  a  new  trial; 


OSHKOSH  MFG.  CO.  t.  KOEHRING  MAOH.  CO. 

(Circuit  Court  of  Appeals,   Seventli  Circuit.     October  1,  1918.     Bebearlng 
Denied  November  19,  1818.) 

No.  2547. 

L  Patents  4=>328 — Validitt  ard  iNfBiHe&usNT — Concbetk  Mixkb. 

Patent  No.  899,414,  for  combinations  in  a  concrete  mixer,  in  view  of  the 
Mlk  German  patent^  No.  36,807,  for  Ume-8lacklng  apparatus,   the  arts 
being  analogous,  held.  If  valid,  limited  to  a  machine  as  specifically  de- 
scribed, and  not  Infringed. 
2.  Patbrtb  «=>328 — Aktioipation — Concsetis  DiSTRiBiraoB. 

Beissne  patent  No.  18,617,  for  ccmcrete  distributor,  held  anticipated  by 
machines  on  sale  more  than  two  years  before  filing  of  application  for 
original  patent 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin. 

Bill  by  the  Koehring  Machine  Company  against  the  Oshkosh  Manu- 
facturing Company  for  infringement  of  patents.  From  a  decree  for 
plaintiff,  defendant  appeals.    Reversed  and  remanded,  with  directions. 

Stephen  J.  Cox,  of  New  York  City,  and  Arthur  L,.  Morsell  and  Louis 
O.  French,  both  of  Milwaukee,  Wis.,  for  appellant. 
John  F.  Robb,  of  Cleveland,  CHiio,  for  appellee. 

Before  BAKER  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  Two  patents  are  involved  in  this  appeal-r 
the  one.  No.  899,414,  for  improvements  in  concrete  mixer;  the  other, 
reissue  No.  13,617,  for  improvements  in  concrete  distributors.  The 
machine  in  controversy  is  a  combined  concrete  mixing  and  paving  ma- 
chine, called  a  paver ;  the  alleged  infringements  result  from  the  form 
of  appellant's  mixer  and  from  the  construction  of  the  distributing  at- 
tachment thereto.  The  two  patents  will  be  considered  separately ;  the 
questions  arising  as  to  each  of  them  are  different. 

The  Concrete  Mixer. 

ri]  The  two  claims  of  the  patent,  both  of  which  were  held  valid 
and  infringed,  are  as  follows : 

1.  In  a  concrete  mixor,  the  combination  of  a  revolaWe  drum  having  separate 
receiving  and  discharge  openings  at  its  respective  ends,  a  stationary  hopper 

^ssFot  otker  earn  iM  (am*  topic  ft  KET-NT7MBBR  in  all  Key-Numbered  Dlgeeto  &  Indeze* 

Digitized  by  CjOOQIC 


648  253  FEDERAL  BEPOBTSa 

bavlng  Its  discharge  end  within  one  of  the  evenings  of  said  dram,  arms  con- 
nected with  the  drum  supporting  frame  and  projecting  into  the  drum  at  its 
discharge  end,  a  reversely  inclinable  trough  pivoted  to  the  Inner  ends  of  Said 
arms,  and  means  for  manually  changing  the  inclination  of  said  trough  upon 
its  pivotal  support. 

2.  In  a  concrete  mixer,  the  combination  of  a  revoluble  drum  having  separate 
receiving  and  discharge  openings  at  its  respective  ends,  a  stationary  hopper, 
having  its  discharge  end  within  one  of  the  openings  of  said  drum,  a  stationary 
trough  supported  from  the  exterior  near  the  opposite  end  of  said  drams 
arms  connected  with  the  drum  supporting  frame  and  projecting  Into  the 
drum  at  its  discharge  end  only,  and  a  reversely  Inclinable  trough  pivoted  to  the 
inner  ends  of  said  arms  and  adapted  to  contact  with  said  stationary  trongb. 

The  following  statement  from  appellee's  brief  suggests  the  issue : 

"Discharge  chutee,  operating  practically  outside  of  the  dram,  but  adapted  to 
be  swung  Into  the  drum  in  order  to  perform  their  discbarge  function,  were 
quite  old  in  the  art  At  any  rate,  the  patentee  of  patent  No.  899,414  evolved 
the  conception  that  a  simple  mounting  of  the  chute  further  within  tbe  drum 
of  a  batch  mixer  type  machine  and  using  It  in  its  Idle  position  to  sboot  or 
cataract  the  materials  bacli  from  the  discharge  end  to  (not  merely  toward) 
the  inlet  end,  would  create  an  active  function  for  the  chute  as  a  mixing 
element  when  It  was  not  needed  for  discharge  purposes.  In  other  words,  ap- 
pellee's discharge  chute  never  has  an  idle  position  when  the  mixer  is  in  use. 
The  appellee  recognizes  that,  while  the  patentee  adiieved  a  broadly  new  re- 
sult In  designing  his  double  functioning  chute,  such  result  was  derived  from 
what  might  be  characterized  as  a  rather  narrow  structural  change,  namely, 
the  shifting  inwards  of  the  pivotal  support  of  the  dinte  and  resh^lng  and 
formation  of  the  latter  to  accommodate  for  its  new  double  action.  In  fact, 
throughout  the  procurement  of  his  patent  the  patentee  fully  appreciated  tbnt. 
while  the  structural  changes  made  by  him  over  prior  art  devices  were  quite 
narrow  ones,  nevertheless,  the  accomplishment  was  maintained  as  ■wholly 
novel  and  an  Important  advance  In  the  art  His  chief  difficulty  was  to 
couch  in  proper  terms  claims  which  avoided  many  and  various  prior  patents, 
and  yet  actuaUy  covered  the  real  inventive  idea  developed  by  him." 

Concededly,  defendant's  reversibly  inclinable  trough,  though  per- 
forming both  the  functions  of  discharging  from  and  of  aiding  in  tlie 
mixing  of  the  materials  within  the  drum,  is  not  pivoted  to  the  inner 
ends  of  the  arms,  and  the  arms  do  not  project  into  the  drtmi.  There- 
fore, if  the  patent  claims  are  to  be  literally  interpreted,  there  is  no  in- 
fringement. 

In  view  of  our  conclusions  as  to  the  Mik  German  patent.  No.  36,- 
807,  we  do  not  pass  upon  appellant's  strcaig  and  earnest  contention 
that  the  successively  narrowing  amendments  of  the  claims,  made  to 
meet  the  examiner's  references  to  earlier  patents,  not  including,  how- 
ever, Mik,  compel  such  an  interpretation ;  for  the  conception,  if  novel, 
of  utilizing  the  reverse  discharge  chute  in  co-operation  with  Ae  elevat- 
ing buckets  to  aid  the  mixing  within  the  dnun,  might,  nevertheless,  jus- 
tify an  interpretation  of  the  claims  broad  enough  to  cover  defendant's 
structure.  Despite  the  change  in  the  location  of  the  pivoted  support 
from  within  the  drum  to  the  opening  thereof,  defendant's  reversed 
discharge  chute  does  function  as  a  mixing  element,  even  though  other 
advantages  alleged  to  result  from  the  location  within  the  drum  are 
thereby  lost. 

Is,  then,  this  conception  novel?  In  its  application  to  concrete  mix- 
ers, yes;   to  other  apparatus  in  a  strictly  analogous  art,  no.    For,  in 
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our  Judgment,  Mik  in  his  patent  for  lime-slakbg  apparatus  dearly 
shows  the  same  double  function  of  a  discharge  chute. 

It  is  immaterial  that  concrete  could  not  be  mixed  in  Mik's  machine, 
or  that  the  primary  function  of  his  discharge  chute,  when  in  reversed 
position,  is  to  aid  in  separating  the  stony  impurities  from  the  lime. 
This  separation  is  but  a  step  in  3ie  more  thorough  mixing  of  the  quick- 
lime and  the  water  which  have  been  fed  into  the  drum. 

Both  patents  are  classified  in  the  Patent  Office  as  mortar  mixers; 
in  both  machines,  thorough  agitation  of  the  materials  is  essential ;  in 
both,  the  mixture  is  lifted  upwards  by  the  buckets  or  straining  basket, 
and  on  reaching  its  highest  point  is  dropped  into  the  reversed  chute, 
whence  it  is  cataracted  back.  In  the  concrete  mixture,  the  aim  is  thor- 
oughly to  mix  all  of  the  material ;  none  of  it  runs  off  after  it  is  mixed ; 
the  whole  mass  is  discharged  through  the  chute.  In  the  lime-slaking 
apparatus,  the  object  is  thoroughly  to  saturate  the  quicklime,  producing 
slaked  lime,  whidi  is  strained  through  and  flows  out  of  the  drum  be- 
neath the  reversed  chute.  After  these  stoa^  substances  have  been  mix- 
ed as  thoroughly  as.  possible  with  the  liquid  into  which  they  drop  from 
the  rev«rsed  chute,  and  thereby  to  a  very  large  extent  have  cast  off  the 
lime  surrounding  them,  they  are  discharged  as  waste  material  through 
the  discharge  chute ;  as  some  lime,  however,  still  adheres  to  them,  they 
drop  into  a  receptacle  having  a  straining  bottom,  so  that  any  lime  pass- 
ing out  with  the  stones  may  be  caught  and  mixed  with  the  slaked  lime. 
The  arts  are  clearly  analogous. 

The  patent  in  suit,  therefore,  if  valid,  must  be  limited  to  a  machine 
as  specifically  described  in  the  claims ;  so  limited,  it  is  not  infringed. 

The  Concrete  Distributor. 

[2]  As  stated  in  the  specifications,  the  object  of  the  invention  was — 

"to  prortde  a  device  to  be  used  In  laying  walks  and  street  pavements  in  con- 
nection with  a  concrete  mixer  for  receiving  the  mixed  concrete  as  It  is  dis- 
cliarged  from  the  mixing  drum  and  conveying  It  to  the  place  of  deposit  in  the 
walk  or  pavement  fiWch  is  being  laid." 

Claim  1  reads  as  follows : 

"1.  In  a  device  of  the  described  class,  the  combination  of  a  vertical  frame, 
a  boom  pivotally  sui^orted  near  one  end  from  said  frame,  manually  actuated 
means  for  revolving  said  boom  a  partial  revolution  about  Its  pivotal  support, 
a  track  carried  by  the  boom,  a  carriage  mounted  upon  said  track,  a  cable 
(grating  along  said  boom  and  connected  with  the  carriage,  a  receptacle  sus- 
pended from  said  carriage,  means  for  commnnlcntlng  a  forward  and  backward 
movement  to  said  carriage,  and  means  carried  by  the  boom  for  raising  and 
lowering  the  same." 

This  claim  corrects  obvious  errors  in  the  corresponding  ones  of  the 
original  patent  by  substituting  'Tjoom"  for  "crane"  and  in  stating  that 
the  "manually  actuated  means"  are  to  revolve  the  boom,  not  the  frame. 

The  other  claims  in  issue,  3  to  6,  had  no  corresponding  ones  in  the 
original  patent ;  they  differ  from  claim  1  as  follows :  In  each  of  them, 
the  means  for  revolving  the  boom  are  not  limited  to  those  manually 
actuated;  in  claims  4  and  6  the  means  for  raising  and  lowering  the 
boom  are  not  limited  by  locating  them  on  the  boom ;  in  claim  5  this  ele- 
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ment  is  omitted  altogether;  and  in  claim  6,  these  means  are  stated  to 
be  operatively  connected  with  the  outer  end  of  the  boom.  Further- 
more, in  claim  4  the  cable  is  omitted  and  the  sh^>e  of  the  carriage  is 
specifically  described ;  in  claim  5  a  new  element,  dnuns  on  the  upper 
and  lower  portions  of  the  frame,  is  added;  in  claim  6,  in  addition  to 
these  drums,  there  is  also  added  pulleys  at  the  inner  and  outer  ends  of 
the  boom,  to  carry  the  cables. 

Plaintiff  was  no  pioneer.  Such  distributing  machines  were  old  in 
the  art.  He  introduced  no  new  elements.  Without  discussing  the  de- 
tails of  the  prior  art,  it  is  apparent  therefrom  that  plaintiff's  claims  are 
to  be  given  no  wide  range  of  equivalency.  We  pass,  however,  the  ques- 
tion of  infringement 

We  pass,  too,  appellant's  contentions  as  to  the  validity  of  the  reissue, 
as  well  as  to  the  limitation  of  the  claims  to  the  specific  structure,  bas- 
ed upon  the  proceedings  in  the  Patent  OflSce.  We  note,  too,  that  any 
defense  of  prior  public  use  was  waived  by  objection  to  the  relevancy 
of  plaintiff's  offer  to  carry>  his  invention  back  of  such  use.  But  there 
was  no  waiver  of  the  separate  defense  that  such  machines  were  on 
sale  more  than  two  years  before  application  for  the  original  patent 
was  filed.  Two  such  actual  sales  were  clearly  proven;  contempora- 
neous records  substantiate  the  oral  testimony.  It  is  immaterial  whether 
or  when  these  machines  were  put  into  actual  public  use ;  that  they  were 
so  used  more  than  two  years  prior  to  the  original  application  seems, 
however,  equally  clear. 

If  defendant's  machine  should  be  deemed  to  infringe,  then  these 
machines  so  sold  must  be  held  to  anticipate. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  bill. 

Note. — Judge  KOHLSAAT  concurred  in  the  decision,  but  died 
before  the  opinion  was  prepared. 


F.  W.  RAUSKOLB  CO.  v.  ANTHONY  MPG.  OO. 

(Circuit  Court  of  Appeals,  First  Circuit    November  8,  1918.) 

Ma  1340. 

1.  Appeal  and  Ebhob  fi=»8T7(l) — Review — Questions  Pbksentkd. 

Where  plaintiff  appealed  from  a  decree  of  noainfrlngement  and  not 
from  tlie  part  of  the  decree  sustaining  the  validity  of  the  patent  held, 
that  the  question  of  Infringement  was  the  only  one  presented. 

2.  Patents  ®=s>174 — Impbovement  Patents — Gonstbuotion. 

Doubtless  an  improvement  patent  may  be  relieved  in  a  measure  from 
the  operation  of  the  rule  of  limited  construction,  if  the  merit  of  the  ln> 
vention  warrants  it ;  but  the  merit  is  not  ordiaarily  accepted  as  suffldeat 
when  the  Invention  only  slightly  advances  the  art 

3.  Patents  ®=»328 — Constbtjction — Infringement. 

The  Rauskolb  patents,  Nos.  1,072,992,  and  1,103,222,  for  a  method  of 
gold  leaf  mounting,  held  limited  to  the  use  of  pressure,  and  not  infringed 
by  the  attachment  of  metal  leaf  by  adhesive  in  accordauce  with  tlie  Davis 
and  Schumacher  patent.  No.  1,12-1,114. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  Frederic  Dodge,  Judge. 

Suit  by  the  F.  W.  Rauskolb  Company  against  the  Anthony  Manu-  . 
facturing  Company.    From  a  decree  for  defendant,  plaintiff  appeals. 
Affirmed. 

Frederick  P.  Fish,  of  Boston,  Mass.  (J.  L-  Stackpole,  of  Boston, 
Mass.,  on  the  brief),  for  appellant. 

Odin  Roberts,  of  Boston,  Mass.,  and  Hubert  Howson,  of  New  York 
City,  for  appellee. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  Al,I> 
RICH,  District  Judge. 

AI^DRICH,  District  Judge.  The  two  patents  upon  which  the  plain- 
tiff relies  are  for  improvements  in  the  art  of  metal  leaf  mountings,  and 
it  is  apparent  that  the  leading  object  was  to  provide  improved  means  for 
mounting  gold  leaf  upon  leather,  cloth  and  other  surfaces. 

In  the  court  below  the  defense  was  noninvention  and  noninfringe- 
ment, with  the  result  that  that  court  accepted  the  patents  as  valid  and, 
under  tiie  rule  of  limited  or  narrow  construction,  found  no  infringe- 
ment. 

[1]  There  being  no  appeal  from  that  part  of  the  decision  which 
gives  to  the  patents  the  status  of  invention,  there  is  nothing  before  us 
as  to  their  validity.  It  is  true  that  assignments  of  error  1  and  2  set  out 
that  the  court  erred  in  not  holding  the  patents  good  and  valid,  but 
counsel  in  their  brief  say  that  the  assignments  of  error  are,  in  sub- 
stance, that  the  court  erred  in  not  holding  the  patents  infringed.  Un- 
der the  circumstances ;  there  is  no  occasion  for  an  examination  of  any 
questions  other  than  those  which  relate  to  the  District  Court's  inter- 
pretation of  the  claims  and  the  finding  of  no  infringement  under  their 
scope  as  limited  by  the  rules  of  narrow  construction. 

12]  Doubtless  an  improvement  patent  may  be  relieved,  in  a  meas- 
ure, from  the  operation  of  the  rule  of  limited  or  strict  construction  if 
the  merit  of  the  invention  is  such  as  to  warrant  it  (Whitin  Machine 
Works  V.  Houghton,  178  Fed.  444,  445,  101  C.  C.  A.  344),  but  the 
merit  is  not  ordinarily  accepted  as  sufficient  to  warrant  it  when  the 
invention  only  slighdy  advances  the  art,  thus  carrying  the  claims  only 
a  little  into  the  field  of  invention.  Under  such  view,  and  dealing  with 
the  question  of  merit  as  a  question  of  fact,  as  we  must,  no  reason  can 
be  seen  for  invoking  the  theory  of  liberal  construction  in  order  to 
carry  protection  to  the  plaintiff  beyond  the  particular  means  which  he 
described  and  relied  upon  in  claiming  his  invention. 

[8]  The  leading  argument  which  the  appellant  directs  against  the 
reasoning  and  findings  of  the  District  Court  is  that  there  was  no  war- 
rant for  the  position  of  that  court  that  the  Rauskolb  patents  contem- 
plated the  use  of  substantial  pressure  in  applying  gold  leaf,  and  that 
the  defendant's  mounting  was  made  without  tiie  use  of  substantial  pres- 
sure. This  argument  cannot  be  accepted  as  sound,  under  the  claims 
of  the  Rauskolb  patents,  as  explained  by  their  specifications  and  under 
the  claims  and  specification  of  the  Davis  and  Schumacher  patent  under 


Digitized  by 


Google 


652  253  FBDsaAL  bepobteb 

which  the  defendant's  mounting  Was  made.  This  is  so  because  the 
leading  idea  in  the  Rauskolb  patents  is  to  securely  attach  metal  leaf 
under  nonadhesive  conditions  in  respect  to  the  paper  on  the  side  to 
which  it  is  applied,  and  that  such  attachment  is  to  be  secured  through 
pressure  as  the  only  means  for  tuiiting  the  leaf;  while  the  leading 
idea  of  Davis  and  Schumacher  was  to  attach  the  metal  leaf  to  paper, 
not  under  substantial  pressure,  but  through  the  medium  of  an  adhesive 
or  sticky  substance,  and  the  alleged  infringing  article  was  made  in 
accordance  with  that  idea. 

Rauskolb,  in  the  specification  of  his  article  patent,  of  July  14,  1914, 
emphasized  the  idea  of  pressure  by  describing  his  article  of  manu- 
facture as  one  "consisting  of  a  sheet  of  gold  leaf  with  a  backing  of 
nonadhesive  paper  applied  thereto  by  pressure  and  provided  on  the 
opposite  face  thereof  with  a  fine  coating  of  adhesive  sizing." 

It  would  thus  seem  that  pressure  was  the  only  means  which  Raus- 
kolb had  in  mind  for  securing  the  attachment  of  the  gold  leaf  to  tlie 
nonadhesive  side  of  the  paper.  He  apparently  had  no  thought  of 
securing  such  attachment  through  the  medium  of  adhesive  substances. 
Indeed,  there  would  seem  to'be  ground  for  suggestion  that  his  idea 
was  to  exclude  adhesive  materials  as  a  means  of  attachment,  because, 
in  the  specification  of  his  article"  patent,  he  points  out  objections  to 
sized  materials  as  used  in  the  older  art.  According  to  his  specifica- 
tions, Rauskolb  apparently  relied  upon  pressure,  applied  to  lus  three 
sheets,  as  the  sole  agency  for  causing  the  delicate  sheet,  or  metal  foil, 
to  adhere  firmly  to  the  sheet  of  paper  which  was  to  become  its  backing. 
The  method  for  arranging  the  three  sheets  for  his  contem^dated  and 
necessary  pressure  was  described  by  Mr.  Rauskolb,  who  testified  be- 
fore Judge  Dodge,  and  the  contemplated  pressure  was  described  as 
that  of  hydraulics,  and  of  the  measure  in  round  figures  of  one  hun- 
dred tons  to  the  square  inch. 

On  the  other  hand,  as  has  been  already  said,  the  process  contem- 
plated by  the  Davis  and  Schumacher  patent  was  secured  by  attach- 
ment through  the  instrumentality  of  a  wax  containing  a  "sticky  sub- 
stance. In  each  of  the  seven  claims  of  this  patent  the  idea  is  expressed 
that  the  attachment  of  the  metallic  leaf  ribbon,  comprising  a  carrier 
strip  having  a  film  of  gOld,  shall  be  secured  through  the  medium  of 
a  sticky  substance,  because,  in  speaking  of  the  two  elements  of  the 
combination  of  the  leaf  ribbon,  the  claims  say  "secured  thereto"  by  a 
wax  containing  a  sticky  substance,  sometimes  describing  the  adhesive 
substance,  as  that  of  wax,  containing  a  small  amount  of  sticky  sub- 
stance, and  sometimes  as  a  film  of  yellow  beeswax.  So  far  as  con- 
cerns the  security  of  such  attachment,  it  cannot  reasonably  be  said  that 
pressure  was  a  substantial  element  of  its  security,  because  the  word 
"pressure"  does  not  appear  in  any  of  the  daims,  and  because  pressure 
cannot  be  accepted  as  an  intended  substantial  element  of  the  proposed 
attachment. 

The  slight  pressure  of  the  heated  die  spoken  of  in  the  specification 
of  the  Davis  and  Schumacher  patent  we  think  was  something  quite 
independent  of  the  original  and  supposed  inventive  attachment  of  their 
metal  film,  and  was  something  having  reference  to  ornamentations  of 
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the  front  surface,  at  a  stage  of  the  process  subsequent  to  the  attachment 
of  the  film  to  the  carrier  strip  of  which  we  have  been  speaking.  And 
tiie  same  is  true  of  the  Rauskolb  patents,  whose  specifications  speak 
of  ornamenting  the  surface  of  the  metal  leaf  with  suitable  characters 
through  the  instrumentality  of  the  heat  and  pressure  of  the  impression 
portion  of  a  heated  die  applied  to  the  rear  face  of  the  sheet  of  paraffin 
paper;  but  this,  we  think,  is  an  after  feature,  and  something  quite 
independent  of  Rauskolb's  high  pressure  attachment  of  the  gold  foil 
to  the  other  face  of  its  backing  under  nonadhesive  material  conditions, 
or  in  other  words,' as  Rauskolb  says  in  his  specifications,  under  condi- 
tions where  there  is  no  "necessity  of  applying  sizii^  to  the  leather  or 
other  material  to  which  the  leaf  is  to  be  affixed." 

In  short,  we  think  the  method  of  the  process  of  Rauskolb,  and  that 
of  Davis  and  Schumacher,  not  only  dilfer  in  detail  and  in  moile  of 
operation,  but  that  they  are  substantially  different  in  principle. 

In  view  of  the  prior  art  and  the  prominence  which  the  inventor  gave 
to  the  element  of  pressure  in  the  Patent  Office  proceeding,  and  under 
the  repeated  iterations  of  his  specifications  as  to  pressure  tmder  non- 
adhesive  conditions,  it  is  difficult  to  resist  the  conclusion  that  the  pat- 
ent was  based  upon  the  conception  of  the  supposed  inventive  idea,  and 
the  description  of  means  of  uniting  metal  foil,  without  the  aid  of 
adhesive  substance,  to  a  paper  backing  to  be  treated  with  a  coating  of 
adhesive  sizii^  on  its  opposite  face;  thus,  according  to  Rauskolb's 
suggestion  in  his  specifications,  doing  away  with  the  necessary  sizing 
between  the  layer  of  metal  leaf  and  the  material,  of  the  older  methods 
which,  according  to  Rauskolb's  idea,  as  he  points  out  in  his  specification, 
was  an  objectionable  feature,  because  it  disfigured  and  caused  loss  of 
metal  leaf,  which,  when  gold,  has  a  considerable  value;  while  Davis 
and  Sdiumacher  hold  to  a  method  of  adhesive  attachment  between 
the  foil  and  the  carrier  strip,  without  substantial  pressure,  thus  clearly 
and  at  once  substantially  differentiating  their  method  from  the  pres- 
sure method  of  Rauskolb,  where  the  idea  of  pressure  and  uniting  with- 
out adhesive  material  embodies  the  substantial,  if  not  the  whole,  merit 
of  the  invention.  Under  such  circumstances,  we  cannot  see  that  the 
Davis  and  Schumacher  process  was  in  any  substantial  sense  the  equiv- 
alent of  that  of  Rauskolb.  It  results,  therefore,  that  the  finding  of  no 
infringement  must  be  sustained. 

Upon  the  arguinents  no  suggestions  were  made  upon  the  question 
of  costs  raised  by  the  assignment  of  errors. 
The  decree  of  the  District  Court  is  affirmed,  with  costs. 
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BUTLER  BROS.  T.  PRATT. 

(Otrcutt  Court  of  Appeals.  Eigbtb  dircult    October  28,  1918.) 

No.  5104. 

1.  Patents  4=9328 — Vauditt — ^Invention. 

The  Pratt  patent,  No.  1,166,629,  for  an  Iraprorement  in  bracelets,  omi- 
Blstlng  of  a  series  of  curred  links  with  a  slot  at  eadi  end,  adapted  so  the 
same  could  be  worn  on  a  flexible  band  or  united  by  metal  oonnectloaa. 
held  inralid  as  not  showing  invention,  bat  only  a  medianlcal  ImptOTemeiit 
over  the  prior  art,  etc. 

2.  Patents  ^=322 — Intention — SuBanrcnoir. 

It  is  not  Invention  to  substitute  for  one  element  in  an  article  of  manu- 
facture another  which  performs  tlie  same  functions  in  substantially  tlie 
same  way,  and  accompllsbes  substantially  tbe  same  effect 

3.  Patents  4=982,  112(3) — VAUDirr — ^Pbesttmptions. 

The  presumptlcms  from  the  Issuance  of  a  patent  and  the  commerdal 
success  of  the  patented  artlde  cannot  sustain  the  patont,  where  there 
was  manifest  equivalency  of  functions,  and  the  commercial  success  was 
directly  attributable  to  the  unique  advertidng  of  the  artida 

Appeal  from  the  District  Court  of  the  United  States  for  the  Ws- 
trict  of  Minnesota ;  Page  Morris,  Judge. 

Suit  by  Henry  B.  Pratt  against  Butler  Bros.  From  a  decree  for 
complainant,  defendant  appeals.  Reversed,  with  directions  to  dis- 
miss the  bill. 

A.  C.  Paul,  of  Minneapolis,  Minn.  (Lancaster,  Simpson  &  Purdy» 
of  Minneapolis,  Minn.,  on  the  brief),  for  ai^ellant 
John  E.  Stryker,  of  St.  Paul,  Minn.,  for  appellee. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

MUNGER,  District  Judge.  This  was  a  suit  for  infringement  of 
letters  patent  No.  1,166,629,  issued  to  Henry  B.  Pratt,  January  4, 
1916,  for  improvements  in  bracelets.  The  appeal  is  from  a  decree 
sustaining  the  patent  and  awarding  an  accounting. 
.  •  [  1  ]  There  are  live  claims  in  the  patent.  The  first  and  fourth  claims, 
which  may  be  regarded  as  typical,  are  as  follows : 

"(1)  In  a  bracelet,  a  series  of  oblong  metal  plates,  each  plate  being  formed 
with  a  transverse  rectilinear  slot  at  each  end  thereof,  and  a  band  passing 
through  all  of  said  slots  for  uniting  said  plates." 

"(4)  In  a  bracelet,  a  plurality  of  oblong  metal  plates,  each  plate  being  curved 
longitudinally  and  perforated  at  Its  ends,  and  a  flat  flexible  band  passing 
through  said  perforations  and  extending  along  the  inner  or  concave  sides  of  the 
plates." 

The  objects  of  the  patentee  are  stated  in  his  specifications  as  fol- 
lows: 

"My  invention  relates  to  Improvements  in  bracelets.  Its  object  is  to  provide 
an  easily  assembled  and  attractive  ornament  of  this  kind,  having  a  series  of 
metal  links  united  by  a  flexible  band,  which  lines  said  links  and  overlaps  tbelr 
ends. 

^s»For  otber  caMa  Me  Mune  topic  A  KBY-NUHBBR  In  all  Kar-Numbarad  Dtiwts  A  Indwcea. 
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"A  further  object  !s  to  provide  In  a  device  of  tbls  kind  a  series  of  links,  each 
of  wlilch  Is  shaped  to  snbstantlally  conform  to  the  curvature  of  the  wrist  and 
provided  with  a  panel  adapted  to  display  a  monogram,  initials,  or  other  or- 
namentation on  the  outer  or  convex  side  thereof. 

•This  bracelet  Is  peculiarly  fitted  for  use  as  a  'friendship'  or  keepsake 
bracelet,  in  which  the  several  links  or  plates  are  donated  or  Inscribed  by 
sundry  friends  and  thereafter  assembled  as  a  complete  bracelet." 

The  character  of  the  band  used  to  unite  the  links  is  referred  to  in 
claim  numbered  2  as  "a  flat  band"  and  in  daims  numbered  3  and  5 
as  a  "flexible  •band." 

The  patentee  entered  into  a  license  agreement  with  a  manufactur- 
ing company  that  did  an  extensive  business  in  making  and  selling 
jewelry  and  a  novel  and  successful  advertising  campaign  began.  An 
appeal  was  made  by  illustrated  advertisements  in  prominent  maga- 
zines and  periodicals,  and  by  circulars,  addressed  especially  to  young 
women  and  girls,  showing  tfie  adaptability  of  the  links  as  gifts,  en- 
graved with  the  name  or  initials  of  the  donor,  and  the  feasibility  of 
adding  links  together,  thus  inscribed,  until  ^enough  would  be  gathered 
to  make  a  complete  bracelet.  In  many  cases  dealers  made  presents 
to  prospective  customers  of  a  single  link,  perhaps  engraved  with  the 
name  of  the  donee,  and  mounted  upon  a  band  of  velvet  ribbon.  There 
was  a  very  considerable  sale  of  these  links;  the  licensee  having  sold 
over  2,000,000  of  them  up  to  the  time  of  the  trial  of  this  suit.  The 
defendants  sold  bracelet  links  that  were  essentially  the  same  as  the 
plaintiffs.  They  were  not  sold  with  a  ribbon  or  other  band  to  pass 
through  the  slots  in  the  links,  but  they  were  furnished  to  dealers  for 
(Usplay  mounted  on  portions  of  advertising  cards,  which  were  cut 
into  strips  or  tabs  colored  and  shaped  to  resemble  a  black  ribbon, 
passing  uirough  the  slots  in  the  links  and  suggesting  the  use  of  them 
on  a  flexible  band,  when  used  as  a  bracelet,  or  as  a  part  of  a  brace- 
let.' Although  the  use  of  metal  connections  between  the  links  of  ar  com- 
pleted iM^acdet  was  urged,  the  sale  of  separate  links  for  temporary 
use  upon  a  band  of  ribbon,  until  enough  had  been  accumulated  to 
form  the  complete  bracelet,  was  obviouSy  a  part  of  the  defendant's 
purposes. 

I^e  joining  together  in  a  bracelet  of  separate  Imks,  so  as  to  con- 
form the  bracelet  to  the  shape  of  the  wrist,  has  been  the  subject  of 
many  patents  antedating  plaintiff's.  The  use  of  links  having  the 
same  mechanical  structure  as  those  of  plaintiff  is  conceded  to  be  old. 
The  use  of  flexible  bands  to  unite  the  links  is  also  conceded  to  be  old. 
The  claims  of  plaintiff  relate  to  a  combination  of  links,  each  of  which 
has  a  slot  or  perforation  'at  each  end  and  a  band  that  passes  through 
all  of  the  slots  or  perforations,  uniting  the  links.  In  the  ordinary 
practical  use  of  the  combination,  the  band  has  been  a  ribbon,  usual- 
ly of  velvet,  that  extends  along  the  inner  sides  of  the  links,  but  pass- 
ing through  the  transverse  rectilinear  slots,  so  as  to  leave  exposed 
the  outer  portion  of  the  links  between  the  slots.  The  plaintiff  con- 
cedes that  many  of  the  features  of  construction  and  design  adopted 
by  him  are  not  necessary  to  the  mechanical  or  functional  operation 
of  the  bracelet,  but  are  adapted  merely  to  give  to  it  a  distinct,  charac- 
teristic, and  unique  appearance.    He  regards  as  among  the  nonessen- 
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tial  features  the  links'  dimensions  and  the  rectangular  shapes  of  the 
face  of  the  link,  the  central  panel  and  the  slots.  The  plaintiff  does 
not  claim  a  patent  for  the  design. 

Patent  No.  149,879,  issued  to  Murphy  and  Poolman,  August  22, 
1873,  discloses  a  bracelet  composed  of  separate  links,  each  of  which 
has  passing  through  it  longitudinally  a  rectangular  aperture  for  the 
reception  of  a  broad  elastic  band  for  the  purpose  of  uniting  the  links. 
The  function  of  the  band  in  the  Murphy  and  Poolman  patent,  as  in 
the  bracelet  of  plaintiff,,  is  obviously,  and  as  is  stated  .in  the  specifi- 
cations of  the  former  patent,  to  connect  together,  by  means  of  the 
flat  band,  the  separate  members  of  the  bracelet,  so  as  to  give  more 
strength  than  is  given  by  the  use  of  roimd  cords,  and  to  hold  the  links 
firmly  together  along  the  adjacent  ends  of  the  separate  links.  The  ar- 
rangeihetlt  of  plaintiff's  links,  so  that  the  band  shall  pass  beneath  the 
greater  portion  of  a  link  and  then  be  carried  through  a  transverse  slot 
at  the  end  of  the  link  to  the  adjoining  link,  and  thence  downward 
through  a  similar  slot  in  the  adjoining  link,  and  so  on  to  the  end  of 
the  bracelet,  while  a  new  arrangement,  is  only  a  change  of  form — an 
equivalent,  so  far  as  functions  are  concerned— of  the  connecting  band 
shown  in  the  Murphy  and  Poolman  patent 

[2]  As  settled  by  many  cases,  it  is  not  invention  to  substitute  for 
one  element  in  an  article  of  manufacture  another,  which  performs 
the  same  functions  in  substantially  the  same  way  and  acccMnplishes 
substantially  the  same  effect.  Railroad  Supply  Co.  v.  Elyria  Iron  & 
Steel  Co.,  244  U.  S.  285,  37  Sup.  Ct.  502,  61  L.  Ed.  1136;  Smith  v. 
Nichols,  21  Wall.  112,  22  L.  Ed.  566;  Reckendorfer  v.  Faber,  92  U. 
S.  347,  23  L.  Ed.  719;  Van  Epps  v.  United  Box  Board  &  Paper  Co., 
143  Fed.  869,  75  C.  C.  A.  77;  Walker  on  Patents  (5th  Ed.)  1 36. 

[3]  The  presumptions  from  the  issuance  of  the  patent  and  from 
the  commercial  success  in  the  sale  of  plaintiff's  bracelet  links  are 'not 
sufficient  to  overbear  the  manifest  equivalency  of  functions  between 
the  two  patents,  and  the  extent  of  sales  is  more  directly  traceable  to 
the  unique  advertising  the  article  has  received  (see  Eisenstadt  Mfg. 
Co.  V.  J.  M.  Fisher  Co.,  241  Fed.  241,  154  C.  C.  A.  161)  than  to  any  pat- 
entable novelty.  This  conclusion  announced  makes  unnecessary  the 
determination  of  -other  questions  presented. 

^  The  decree  of  the  lower  court  will  be  reversed,  with  costs,  and  with 
directions  to  dismiss  the  bill. 
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WEBBK  ELBCTBIC  OO.  v.  B.  H.  FREEMAN  BLECTRIO  00. 
(District  Gonrt,  O.  New  Jersey.    November  6,  1918.) 

1.  PAXtofta  <8=>328 — VAurorrr — iNFBiNOEUzm' — "Teubscope."  ' 

The  Weber  patent.  No.  748,206,  claims  1  and  4,  for  an  Incandescent  elec- 
tric lamp  socket,  consisting  of  tbe  combination  of  a  pair  of  members  com- 
prising a  sleeve,  eta,  and  a  cup  adapted  to  telesc(q?lcaUy  receive  the 
end  of  tbe  sleeve,  etc.,  held  valid,  and  infringed  by  defendant's  device, 
which  iwovided  tor  rotation ;  for  the  word  "telescope"  means  to  drive  to- 
gether, so  one  slides  into  another  like  a  spyglass,  and  often  rotative 
movements  are  necessary  to  close  a  spyglass. 

2.  Patents  ®=>32S — ^Vauditt — Infbingkmbnt. 

The  Weber  patent.  No.  743,206,  claims  2  and  S,  for  an  incandescent  elec- 
tric lamp  socket,  hei4  Invalid  and  anticipated,  and  hence  not  Infringed. 

In  Equity.  Suit  for  infringement  of  patent  for  improvement  in 
incandescent  electric  lamp  sockets  by  the  Weber  Electric  Company 
against  the  E.  H.  Freeman  Electric  Company.  Decree  for  complaih- 
ant. 

Prank  C.  Curtis,  of  Troy,  N.  Y.,  for  complainant. 
Robert  H.  Parkinson,  of  Chicago,  111.  (David  P.  Wolhaupter,  of 
Washington,  D.  C,  of  counsel),  for  defendant. 

DAVIS,  District  Judge.  [1]  This  suit  was  instituted  for  the 
inf'ringemient  of  United  States  patent  No.  743,206,  issued  to  August 
Weber,  Sr.,  November  3,  1903,  and  by  him  assigned  to  the  complain- 
ant. The  patent  has  five  claims,  the  first  four  only  of  which  are  al- 
leged to  have  been  infringed  by  the  defendant,  and  are  as  follows : 

"1.  In  a  device  of  the  dass  described,  the  combination  with  a  pair  of  mem- 
bers comprising  a  sheet-metal  sleeve  having  a  slotted  end  and  introverted 
tongnes,  and  a  cap  adapted  to  telescoplcally  receive  the  slotted  end  of  said 
sleeve,  said  members  having  Interengaglng  parts  adapted  to  automatleally 
lnterlo<4c  with  a  snap  action  when  telescoplcally  applied  to  each  other,  and 
to  be  released  by  compression  of  said  sleeve,  of  an  Insulating  base  for  electri- 
cal fittings  loosely  inclosed  within  said  sleeve  in  engagement  with  said 
tongues,,  snbstantlally  as  described. 

"2.  In  a  device  of  the  (dass  described,  the  combination  with  a  base  of  in- 
solfltlng  material  having  a  peripheral  recess,  and  an  incandescent  lamp  sup- 
port mounted  thereon,  ot  an  Inclosing  case  therefor  comprising  in  part  a  sheet- 
metal  sleeve  having  a  portion  ot  its  wall  Introverted  to  occupy  said  base  recess, 
substantially  as  described. 

"S.  In  a  device  of  the  class  described,  the  combination  with  a  base  of  In- 
snlating  materi.il  having  a  peripheral  recess,  and  a  screw  socket  fixedly  mount- 
ed thereon,"  of  an  inclosing  case  therefor  comprising  in  part  a  sheet-metal 
sleeve  having  a  portion  of  its  wall  introverted  to  occupy  said  base  recess,  and 
prevent  a  relative  rotative  movement  between  said  sleeve,  base,  and  socket, 
substantially  as  described. 

"4.  In  a  device  of  the  class  described,  and  In  combination  a  pair  of  mem- 
bers omiprldng  a  sheet-metal  sleeve  having  a  slotted  end,  and  a  sheet-metal 
cap  adapted  to  telescoplcally  receive  the  slotted  end  of  said  sleeve,  one  of 
said  members  being  provided  with  a  recess,  and  the  other  having  a  correspond- 
ln0y  located  transverse  slit,  and  the  wall  on  one  side  thereof  displaced  to 
form  a  projection  beveled  or  Inclined  toward  said  recessed  member  and  ter- 
minating abruptly  at  said  slit,  whereby  said  members  are  adapted  to  auto- 
matically interiodc  with  a  snap  action  when  telescc^lcally  applied  to  each 

4=9Foc  oUier  cases  see  samj  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
2S3F.— 42 


DigitUed  by 


Google 


658  253  PBDEBAli  BSFOBTBR 

other,  and  to  be  released  hy  mantial   compression  of  said  dotted  sleeve, 
BubstantlaUy  as  deacrlbed." 

As  Judge  Ray,  in  the  case  of  Weber  Electric  Co.  v.  National  Gas  & 
Electric  Fixture  Co.  (D.  C.)  204  Fed.  79,  said: 

"Claim  1  calls  for  a  pair  of  members  comprteins  (1)  a  sbeet-metal  sleeve  hav- 
ing a  slotted  end  and  Introverted  tongnes  and  (2)  a  cap  ad«4>ted  to  telesoc^l- 
cally  recdve  the  slotted  end  of  said  sleeve,  said  members  having  Interengas- 
Ing  parts  adapted  to  antomatically  Interlock  with  a  snap  action  when  tele- 
Booplcally  applied  to  each  other,  and  to  be  rrieased  by  compression  of  said 
sleeve;  also  in  combination  an  insulating  base  for  electrical  fittings  loosely  in- 
closed within  said  sleeve  In  engagement  with  said  tongues,  all  sobstantlally 
as  described. 

"Claim  2  calls  for  (1)  a  base  of  insulating  material  having  a  peripheral 
recess;  (2)  an  Incandescent  lamp  support  mounted  thereon;  and  (3)  an  In- 
closing case  therefor  comprising,  in  part,  a  sheet-metal  sleeve  having  a  por- 
tion of  its  wall  introverted  to  occupy  said  base  recess,  all  substantially  as 
described. 

"Claim  3  calls  for  (1)  the  same  base  as  daim  1 ;  (2)  a  screw  socket  fixedly 
mounted  thereon;  and  (3)  an  inclosing  case  theirefor  ctMnprlsing  in  part  a 
sheet-metal  sleeve  having  a  portion  of  its  wall  introvert«l  to  occupy  said 
peripheral  recess  of  the  base  and  prevent  a  rdatlve  rotative  movement  be- 
tween said  sleeve,  base,  and  socket,  all  substantially  as  described. 

"Claim  4  calls  for  a  pair  of  members  comprising  a  sheet-metal  sleeve 
having  a  slotted  end  and  a  sheet-metal  cap  to  telescopically  receive  tlie 
slotted  end  of  said  sleeve,  one  of  said  members  being  provided  with  a  recess, 
and  'the  other  having  a  correspondingly  located  transverse  slit  and  the  wall 
on  one  side  thereof  dlq>Iaced  to  form  a  projection  beveled  or  Inclined  toward 
said  recessed  member  and  terminating  abruptly  at  said  slit,  whereby  feald 
members  are  adapted  to  automatically  interlock  with  a  snap  action  wlien 
telescopically  applied  to  each  other  and  to  be  released  by  manual  compresslcHi 
of  said  slotted  sleeve,  all  substantially  as  described." 

The  patent  in  question  has  been  decreed  to  be  valid  in  the  South- 
em  district  of  New  York,  in  the  case  of  Weber  Electric  Co.  v.  Na- 
tional Gas  &  Electric  Fixture  Co.,  supra,  and  affirmed  by  the  Circuit 
Court  of  Appeals  of  the  Second  Circuit  in  212  Fed.  948,  129  C.  C 
A.  468;  in  the  district  of  Massachusetts  in  the  case  of  Weber  Elec- 
tric Co.  V.  Wirt  Manufacturing  Co.,  226  Fed.  481 ;  and  in  the  dis- 
trict of  New  Jersey,  in  the  case  of  Weber  Electric  Co.  v.  Union  Elec- 
tric Co.,  226  Fed.  482. 

Judge  Ray,  in  the  Southern  district  of  New  York,  fully  considered 
the  Fowler  patent,  the  Bray  patent,  the  Getting  patent,  the  Kertney  pat- 
ents, and  the  Paiste  patent,  cited  here  against  the  validity  of  the  Weber 
patent,  and  found  the  Weber  patent  to  be  valid.  Judge  Rellstab,  of 
this  court,  re-examined  the  s^d  patents,  together  with  the"  Wirt  pat- 
ent, and  reached  the  same  conclusion.  In  addition  to  these  patents, 
the  defendant  here  relies  upon  the  Benjamin  patent,  the  Mix  and 
Genest  patent,  the  Knowles  patent,  the  Edison  &  Swan  patent,  and 
the  Gover  patent.  I  find  myself  absolutely  in  accord  with  Judges 
Rellstab,  Ray,  and  Dodge  as  to  the  validity  of  the  Wd)er  patent  as 
affected  by  the  prior  art  in  the  patents  cited  and  considered  by  them ; 
and  in  the  patents  cited  in  this  case,  which  were  not  cited  and  were 
not  considered  in  the  previous  cases,  there  is  nothing,  in  my  opinion, 
which  affects  their  decision  as  to  the  validity  of  claims  1  and  4. 

The  essence  and  genius  of  the  Weber  patent  consist  in  certain  de- 
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vices,  interengaging  parts,  on  the  case  members  which  automatically 
interlock  with  a  snap  action  when  the  s^d  case  members  are  tele- 
scopically  assembled.    Weber  in  the  specification  says: 

"The  principal  object  of  my  invention  is  to  provide  a  simple  and  effective 
automatically  locking  connection  betn-een  the  Bleeve  and  cap  of  an  incan- 
descent elecMc  lamp  socket 

"My  Invention  is  applicable  to  various  telescoplcally  connecting  members, 
but  is  especially  adapted  for  use  in  the  telescoplcal^  connecting  cap  and 
sleeve  members  of  incandescent  electric  lamp  sockets. 

"In  carrying  out  the  principal  feature  of  the  invention,  the  inner  tele- 
scoping member  is  made  compressible,  and  the  telescopicaUy  connecting  mem- 
bers are  provided,  in  the  maimer  hereinafter  described,  with  interengaging 
parts  adapted  to  automatically  interlodc  with  a  snap  action  when  tdescopl- 
cally  applied  to  each  other,  and  to  be  released  by  compression  of  said  inner 
member." 

The  immediate  use  and  success  of  the  patent  embracing  these  prin- 
cipal objects  are  evidence  of  its  invention,  and  of  its  superiority  over 
anything  in  the  prior  art  at  that  time.    As  Judge  Rellstab  said : 

"Waiter's  stmctore  did  not  enter  an  art  already  well  filled  with  devices 
accomplishing  like  results.  His  conception  carried  him  well  in  advance  of  any 
compebtor  In  that  field  at  the  date  of  his  invention,  and  the  mechanlam  em- 
bodying his  conc^tioa  haa  largely  displaced  other  makes  of  electric  lamp 
socket  casings." 

Judge  Ray  said  in  the  National  Gas  Case,  supra: 

"It  cannot,  nnder  the  evidence  In  these  cases,  be  successfully  disputed  that 
these  structures  have  largely  displaced  those  of  the  prior  art'  They  present 
new  and  novel  features  In  this  art,  have  proved  a  commercial  success,  and 
are  lees  exprasive  in  oonstmction  and  also  safer.  '  They  are  easier  of  as- 
sembling. Substantially  all  tlie  sockets  now  on  the  market  have  a  snap-shell 
construction,  and  the  evidence  establishes  that  at  least  86  per  cent  of  such 
Kckets  are  made  by  the  Webers  and  their  licensees." 

Defendant's  keyless  socket,  as  does  the  Weber  keyless  socket  un- 
der claim  1,  calls  for  a  pair  of  members  comprising  (1)  a  sheet-metal 
sleeve  having  a  slotted  end  and  introverted  tongues  and  (2)  a  cap 
adapted  to  telescopicaUy  receive  the  slotted  end  of  said  sleeve;  said 
members  having  interengaging  parts  adapted  to  automatically  inter- 
lock with  a  snap  action  when  applied  to  each  other,  and  to  be  released 
by  compression  of  said  sleeve ;  also  in  combination  an  insulating  base 
for  electrical  fittings  loosely  inclosed  within  said  sleeve  in  engagement 
with  said  tongues.  Defendant's  key  socket  is  like  the  keyless  in  alt 
respects,  except  the  key  renders  an  introverted  tongue  unnecessary. 
There  is  no  doubt  th^t  in  these  respects  the  sockets  of  the  defendant 
conform  to  the  requirements  of  claim  1  of  Weber. 

The  defendant's  sockets,  both  the  key  and  keyless,  have  a  pair  of 
members  comprising  a  sheet-metal  sleeve  having  a  slotted  end  and  a 
sheet-metal  cap  to  telescopicaUy  receive  the  slotted  end  of  said  sleeve ; 
one  of  said  members,  the  sleeve,  being  provided  with  recesses,  and  the 
I  other,  the  cap,  with  corresponding  projections  or  studs,  which  are 
!  mechanical  equivalents  of  the  projections  in  the  Weber^  whereby  said 
members  are  adapted  to  automatically  interlock  when  applied  to  each 
other  telescopicaUy  with  a  slight  rotative  movement,  and  to  be  re- 
leased by  manual  cmnpression  of  said  slotted  sleeve.    The  bevel  is 
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not  on  the  projection,  as  in  Weber,  but  is  on  the  corner,  or  right 
angle,  formed  by  the  periphery  and  slot  of  the  sleeve  adjacent  to  the 
recess  or  hole  adapted  to  receive  pne  of  the  studs,  its  interengaging 
part,  of  the  cap.  The  studs  are  mechanical  equivalents  of  the  projec- 
tions and  the  hole  and  slots  of  the  recesses  in  the  Weber  patent.  There 
are  four  studs  on  the  inner  side  of  the  cap  in  the  defendant's  socket. 
There  are  also  four  recesses  into  which  these  projecticms  enter;  one 
of  them  is  the  hole  already  referred  to ;  the  other  three  are  open-end 
slots  which  receive  the  corresponding  studs  upon  the  cap,  and  •which 
automatically  interlock  with  a  snap  action  when  the  two  are  applied 
to  each  other  telescopically  with  a  slight  rotative  movement  It  makes 
no  difference,  as  Judge  Ray  pointed  out,  whether  these  corresponding 
interengaging  parts,  projections  and  recesses,  are  upon  the  sleeve  mem- 
ber or  the  cap  member  of  the  casing. 

Defendant,  however,  contends  that  it  does  not  infringe,  because 
claims  1  and  4  of  Weber  provide  that  these  interengaging  parts  auto- 
matically interlock  with  a  snap  action  when  the  case  members  are 
telescopically  applied  to  each  other,  whereas  the  defendant's  sockets 
require  a  rotary  motion,  in  addition  to  the  telescopic,  in  order  to  in- 
terlock. This,  it  is  claimed,  distinguishes  the  operation  of  the  de- 
fendant's sockets  from  the  provisions  of  the  Weber  patent.  This  dis- 
tinction is  justified,  the  defendant  contends,  by  the  statement  of  Judge 
Rellstab  in  the  Union  Electric  Co.  Case,  supra,  that : 

"In  Kenney  (U.  S.),  tbe  shell  was  provided  with  open-end  slots  and  slots 
adjacent  thereto.  Radial  Inwardly  projecting  studs  on  the  cap  were  adapted 
to  enter  these  open-end  slots  In  the  shell,  and  then  by  a  rotary  movetneat, 
after  the  telescopic  application  was  completed,  to  spring  into .  the  adjacent 
slota  In  combination  with  these  slots  and  studs,  the  shell  was  provided  with 
bayonet  slots,  intermediate  of  the  others  referred  to,  and  the  cap  was  pro- 
vided with  additional  radial  projections.  Intermediate  of  the  studs  referred 
to,  which  entered  recesses  within  the  periidiery  of  the  socket  base  or  insula- 
tor block  to  lock  the  same  in  position,  ^o  interlocking  of  the  Kenney  mem- 
bers could  be  effected  automatically  by  telescopic  pressure.  A  rotary  move- 
ment of  the  members  against  each  other  was  absolutely  necessary  to  put 
the  radial  projections  and  the  intermediate  lugs  Into  position  to  effect  a 
locking  engagement" 

Judge  Rellstab,  in  the  above  quotation,  was  describing  the  Kenney 
patent,  and  particularly  its  method  of  operation.  Whether  or  not  un- 
der the  particular  facts  of  this  case  this  additional  rotary  movement, 
or  the  telescopic  movement  with  a  rotary  component,  would  be  suffi- 
cient to  differentiate  the  patents,  so  that  the  defendant  may  escape  the 
charge  of  infringement,  is  another  matter,  and  is  not  justified  as  a  con- 
clusion from  Judge  Rellstab's  description  of  the  Kenney  patent 
There  were  other  essential  differences  distinguishing  the  Weber  pat- 
ent from  the  Kenney,  one  of  which  was  the  abruptness  of  the  termina- 
tion of  the  projections  which  make  the  interlocking  firm  and  secure 
as  compared  with  the  abruptness  of  Kenney's  studs  G,  and  which  have 
no  abrupt  termination,  but  which  abruptness  the  interengaging  parts 
on  defendant's  sockets  have.  Weber,  however,  did  not  specifically  con- 
fine his  claim  to  a  construction  the  parts  of  which  must  be  assembled 
by  a  straight,  direct,  telescopic  movement.  In  fact,  in  his  patent  No. 
743,206,  without  the  guard  or  guide  contained  in  later  patents,  it  is  dif- 
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ficult  to  bring  together  the  case  members  with  such  accuracy  as  to  make 
a  slight  rotative  movement  umiecessary  before  the  interlocking  takes 
place.  In  order  to  sustain  the  contention  of  the  defendant,  a  telescopic 
application  of  the  case  members  to  each  other  must  be  made  with  such 
accuracy  as  to  prevent  the  slightest  rotative  movement  before  the  inter- 
locking of  the  interengaging  parts.  While  Weber  did  not  in  terms  thus 
limit  the  movement,  yet  the  defendant  contends  that  the  use  of  the 
words  "telescopically  applied  to  each  other"  necessarily  imposes  such 
limitation  and  excludes  the  slightest  rotative  movement  before  inter- 
locking is  effected.  The  verb  "telescope,"  according  to  the  Standard 
Dictionary,  means: 

"To  drive  togetber,  so  tbat  one  slides  into  another  like  the  sections  of  a 
spygla^  or  small  telescope;  to  crush  l>y  driving  together  Into  or  upon;  to 
more  like  the  sliding  portions  of  a  spyglass  in  closing." 

Often  slight  rotative  movements  are  necessarily  employed  in  bring- 
ing together  sections  of  a  spyglass.  The  limitation  here  contended  for, 
therefore,  is  not  necessarily  imposed  or  implied  in  the  words  used  by 
Weber,  nor  by  experience  in  actually  doing  the  thing,  and  Weber  did 
not  in  terms  so  limit  the  movement,  in  any  case,  the  term  "telescopi- 
cally" should  not  be  so  limited,  for  by  so  doing  justice  would  seem  to 
be  defeated. 

The  defendant  has  appropriated  all  the  elements  of  claims  1  and  4 
of  the  Weber  patent,  enjoyed  the  fruits  thereof,  and  seeks  to  escape 
the  consequences  of  such  appropriation  by  the  single  studied  distinc- 
tion of  a  slight  rotative  movement  in  bringing  together  the  cap  and 
sleeve.  This,  in  my  opinion,  cannot  be  done,  and  the  defendant  is  guil- 
ty of  infringement  of  said  two  claims. 

[2]  If  claims  2  and  3  are  valid,  defendant  has  likewise  infringed 
these  claims.  Their  validity  seems  to  me  to  depend  upon  whether  or 
not  the  introverted  portion  of  the  wall  of  the  sheet-metal  sleeve  is  limit- 
ed to  a  cut  edge  tongue  as  exhibited  in  16  of  Figure  2  of  the  Weber 
patent.  If  so  limited,  claims  2  and  3  are  valid  and  are  infringed.  If 
not  so  limited,  and  if  an  indentation  in  the  wall  portion  of  the  sleeve 
accomplishes  the  same  thing  as  the  introverted  tongue  called  for  by 
claim  1,  preventing  the  rotation  between  the  insulating  base  and  the 
sleeve,  then  such  indentations  are  mechanical  equivalents  of  introverted 
tongues. 

The  evident  purpose  of  the  introverted  tongues  mentioned  in  claim 

1  and  introvertol  portions  of  the  wall  of  the  sleeve  moitioned  in  claims 

2  and  3  is  to  prevent  rotation  between  the  insulating  base  and  the 
sleeve.  The  introverted  tongues  and  the  introverted  portions  of  the 
wall  of  the  sleeve  are  different  things ;  but  they  accomplish  the  same 
thing  in  the  same  way,  and  are  mechanical  equivalents.  The  introvert- 
ed tongue  16  in  Fig.  2  of  Weber  is  the  tongue  referred  to  in  claim  1. 
The  change  of  language  in  claims  2  and  3,  from  "introverted  tongues" 
to  "a  portion  of  its  w^l  introverted,"  was  doubtless  made  to  cover  any 
indentation  of  the  wall  of  the  sleeve  adapted  to  enter  the  recess  in  the 
insulating  base  to  prevent  rotation  between  it  and  the  sleeve.  It  seems 
to  me,  therefore,  that  the  introverted  portion  of  the  wall  cannot  be  limit- 
«1  to  sharp  edge,  cut-metal  introverted  tongues  called  for  by  claim  1. 
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In  the  Benjamin  patent,  No.  575,322,  January  19,  1897,  we  have  a 
base  of  insulating  material  having  a  peripheral  recess,  etc.  In  fact, 
we  admittedly  have  every  requirement  of  claims  2  and  3,  except  the 
introverted  portions  of  the  wall  of  the  sleeve,  and  as  to  these  the  pat- 
ent describes  them  thus : 

"Upon  the  Interior  of  the  shell  or  casing  e  two  Ings  or  projections  e»  e»  are 
provided,  which  engage  corre^wndlng  recesses  o»  a'  In  the  base  a  to  prevwit 
rotation  of  the  base  relatively  to  the  casing." 

In  the  Benjamin  patent,  however,  the  indentations  or.  inward  pro- 
jections are  on  the  cap,  and  not  on  the  sleeve,  as  in  Weber.  It  makes 
no  difference  on  which  of  the  case  members  the  lug  or  projection  is 
located,  for  the  purpose  and  effect  is  identical,  whether  in  one  member 
of  the  casing  or  the  other.  The  introversion  of  the  casing  into  engage- 
ment with  a  recess  in  the  base  has  no  different  function,  mode  of  oper- 
ation, or  effect  in  the  Weber  socket  than  in  the  Benjamin  socket  and 
the  defendant's  sockets. 

In  the  Edison  &  Swan  patent  of  May  4,  1895 : 

"The  base  A  Is  grooved  along  each  side,  and  the  casing  O  whlcb  holds  it 
has  Ita  two  opposite  sides  Indented  as  shown  at  H,  so  that  the  base  A  and 
the  parts  fixed  on  It  are  made  to  occupy  the  proper  position  relatively  to 
the  bayonet  catch  slot  K  by  whlcb  the  lamp  base  is  held  in  the  socket." 

These  indentations  in  the  casing,  which  project  into  recesses  in  the 
base  A,  are  shown  by  top  view  in  Fig.  2,  where  they  are  marked  H  and 
accomplish  the  same  thing  in  the  same  way  as  the  introverted  portions 
of  the  wall  of  the  sleeve  in  the  Weber  patent. 

The  Cover  patent,  1897,  shows  and  describes  indentations  in  the  wall 
of  the  casing  enga^ng  with  corresponding  grooves  in  the  periphery  of 
the  insulating  bj^,  to  prevent  rotation  between  it  and  the  casing.  "The 
two  sides  of  the  socket  are  indented  so  as  to  form  internal  protuber- 
ances p,  engaging  in  the  grooves  i  of  the  insulator  to  prevent  it  from 
turning."  This  serves  the  same  purpose  as  the  introverted  porticnis  of 
the  wall  of  the  casing  in  the  Weber  patent. 

These  patents  admittedly  conform  to  claims  2  and  3  of  Weber  in  all 
essential  respects,  except  the  introverted  portions  of  the  wall  of  the 
casing,  and  if  it  is  true,  as  I  hold,  that  that  is  not  limited  to  a  cut- 
metal  edge  tongue,  they  substantially  agree  in  this  respect. 

I  have  not  considered  the  Epstein  patent,  the  Mix  and  Genest  pat- 
ent, the  Perkins  patent,  and  tiie  Marshall  patents,  because  they  are 
all  subsequent  to  the  date  of  the  inventirai  of  Weber,  as  found  by 
Judge  Ray,  with  whose  conclusions  I  agree. 

It  follows  that  claims  2  and  3  are  invalid  and  not  infringed,  and  that 
claims  1  and  4  of  Weber  are  valid  and  infringed,  and  on  those  two 
claims,  1  and  4,  the  plaintiff  is  entitled  to  an  injunction  and  damages 
and  profits. 
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In  re  CUNNINGHAM. 
(District  CJourt,  N.  D.  New  York.    October  28,  1918.) 

1.  Bawkktjptot  «s>316(1) — Cxjumb — "Negi.igksce" — "Wimur  Ne«lioenck" 

- — AVEBICENT. 

A  judgment  based  on  a  complaint  merely  alleging  "negligence^'  cannot 
be  construed  as  one  for  vlUfnl  or  malicious-  Injuries,  for  simple  negli- 
fcence  Is  opposed  to  the  idea  of  malice  or  willfulness,  wblch  presupposes 
a  consdons  purpose  to  Injnre. 

[Ed.  Note. — For  other  definitions,  Siee  Words  and  Phrases,  First  and 
Second  Series,  Negligence;   Willful  Negligence.] 

2.  Bankruptcy  «=>315(1) — "Pbovabls  Debt" — ^What  is. 

Under  Bankruptcy  Act,  $  63  (Comp.  St  1916,  |  9647),  a  Judgment  against 
the  bankrupt,  based  on  negligent  Injurlea  to  the  Judgment  creditor's  prop- 
erty, is  a  "proTable  debt" 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Provable  Debt] 

3.  Bankhuftct  «=9424 — ^Disorabob — Jusohbntb  Disohasobd. 

The  debt  evidenced  by  a  Judgment  against  a  bankrupt  based  on  neg^- 
gent  Injuries  to  the  property  of  the  Judgment  creditor  is  dischargeatde  in 
bankruptcy,  not  falling  within  the  exception  of  Bankruptcy  Act  f  17 
(Comp.  St  1916,  §  9601),  because  not  a  liabill^  for  willful  and  malicious 
Injuries  to  person  or  property. 
4.  Bamkbdptct  «=»217(3) — Stat  or  PBOCKEniNos  iw  State  CktUBT  on  Judg- 

HENT — DiSCHABGE. 

Bankruptcy  court  will  stay  further  proceedings  in  state  court  on 
Judgment  against  bankrupt  based  on  simple  negligence,  where  such  Judg- 
ment was  provable  and  debt  evinced  by  It  would  be  barred  by  discharge. 

In  Bankruptcy,  In  the  matter  of  the  bankruptcy  of  John  R.  Cun- 
ningham. On  order  to  show  cause,  granted  by  the  referee,  to  stay  Vir- 
gil D.  Selleck  from  taking  further  proceedings  on  a  judgment  obtained 
against  the  bankrupt,  except  to  prove  same.    Injunction  granted. 

This  matter  is  before  me  on  an  order  to  show  cause,  granted  by  a 
referee  in  bankruptcy,  for  the  purpose  of  staying  the  plaintiff  in  a 
judgment  for  damages  for  the  negligence  of  said  bankrupt,  obtained 
by  him  against  the  bankrupt  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, from  taking  further  proceedings  on  said  judgment,  except  to 
prove  same  as  a  claim  against  the  bankrupt  estate.  The  bankrupt  is 
threatened  with  arrest  on-  an  execution  against  the  person  issued  at 
the  instance  of  the  plaintiff  on  such  judgment. 

Chambers  &  Finn,  of  Glens  Falls,  N.  Y.,  for  bankrupt. 

H.  Prior  King,  of  Glens  Falls,  N.  Y.,  for  judgment  creditor. 

RAY,  District  Judge.  John  R.  Cunningham  was  adjudicated  a  vol- 
untary bankrupt  on  the  28th  day  of  September,  1918. 

June  17,  1918,  Virgil  D.  Sdleck  obtained  a  judgment  against  the 
now-  bankrupt  John  R.  Cunningham  for  $97.50  damages  and  $79.40 
costs  on  a  cause  of  action  against  him  for  the  act  of  negligence  of 
one  Robert  Cunningham,  son  of  the  now  bankrupt,  who  was  driving 
his  automobile  truck  and  acting  as  chauffeur  for  the  now  bankrupt. 
The  pertinent  allegations  of  the  complaint  on  which  the  judgment  was 
obtained  are  as  follows: 

09For  otter  cw«>  sm  wme  tsplc  ft  KBT-NUHBBR  In  all  Kegr-Numbered  DIgasU  ft  IndezM 
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"That  on  the  19th  day  of  November,  1917,  at  about  11  o'clock  In  the  fore- 
noon, he  was  driving  a  Saxon  automobile,  then  owned  by  him  and  used  In 
conducting  his  professional  business,  and  was  duly  licensed  to  run  his  said 
automobile,  and  was  driving  the  same  upon  and  along  Bacon  street,  in  said 
city  of  Glens  Falls,  N.  T.,  in  an  easterly  direction,  and  was  approaching 
Glen  street  In  said  dty,  under  control  and  traveling  not  to  exceed  five  miles 
per  hour,  which  streets  intersect  at  about  right  angles.  That  both  Bacon 
and  Glen  sti-eeta  are  public  streets  of  said  dty  and  much  traveled  by  pe- 
destrians and  vehicles  of  all  kinds.  That  upon  approaching  Glen  street,  upon 
the  right-hand  side  of  Bacon  street,  he  sounded  his  horn  and  made  the  turn 
Into  Glen  street  as  near  to  the  right-hand  curb  as  practicable,  having  the 
right  of  way  of  all  motor  vehicles  going  south  along  Glen  street. 

"That  the  plaintitr  had  just  completed  the  turn  into  Glen  street,  when  his 
automobile,  without  warning,  was  hit  from  behind  and  on  the  left-hand 
side  by  an  automobile  truck  owned  by  the  defendant  and  driven  by  Robert 
Cunningham,  his  chauffeur,  who  was  driving  said  car  without  a  license. 
coming  in  a  southerly  direction  along  Glen  street,  and  plaintiff's  automo- 
bile was  pushed  and  forced  over  and  upon  the  curb  and  sidewalk  by  said 
auto  truck,  and  the  front  wheels  and  gearing  were  smashed  and  destroy- 
ed, and  many  other  parts  of  the  plalntUTs  antomobUe  were  injured,  damaged, 
and  destroyed. 

"That  the  plaintlfTs  said  automobile  was  damaged  by  the  collision,  and 
was  hit  with  the  defendant's  automobile  truck,  by  and  through  the  careless- 
ness and  negligence  of  the  driver  of  said  truck,  not  having  a  license,  and 
by  reason  of  bis  not  giving  to  the  plaintiff  and  hla  automobile  the  right  of 
way  In  turning  Into  Glen  street,  and  by  running  into  the  plalntUTs  automo- 
bile without  warning. 

"That  the  plaintiff's  automobile  was  so  damaged,  and  so  many  parts  de- 
stroyed and  broken,  that  it  was  totally  useless  to  him,  and  he  was  prevented 
from  using  the  same  in  his  Imsiness  for  a  long  time  thereafter. 

"That  the  plaintiff  has  been  damaged  In  the  sum  of  $500  for  the  costs  and 
expenses  of  procuring  parts  and  repairing  the  said  automobile  and  by  being 
deprived  of  the  use  thereof  In  his  business. 

"That  the  plaintiff  was  free  from  contributory  or  any  negligence  whatever, 
and  the  whole  damage  to  the  said  automobile  was  caused  wholly  by  the 
carelessness  and  negligence  of  the  defendant's  said  chauffeur  as  hereinbe- 
fore stated;" 

It  is  seen  there  is  no  allegation  that  there  was  any  willfulness  or 
malice,  or  that  defendant's  son  intentionally  or  knowingly  or  willfully 
ran  into  or  against  the  plaintiff's  automobile.  If  defendant's ,  son  ran 
into  Mr.  Selleck's  automobile  knowingly,  when  he  could  have  pre- 
vented it  by  due  care,  and  did  not  exercise  such  care,  or  if  he  intend- 
ed to  do  what  he  did  do,  there  being  no  compelling  necessity,  then  the 
act  was  willful  and  malicious  within  the  meaning  of  the  Bankruptcy 
Act  (Act  July  1,  1898,  c.  541,  30  Stat.  545).  But  this  was  not  alleged, 
and  we  may  assume  was  not  proved,  as  it  was  unnecessary  to  a  cause 
of  action  for  negligence.  There  is  no  claim  that  proof  of  such  acts 
was  given  on  the  trial.  We  may  assume  that  defendant's  son  was 
driving  this  automobile  truck ;  that  he  was  driving  it  negligently,  and 
negligently  allowed  it  to  run  into  or  against  the  plaintiff's  automobile, 
not — 

"giving  to  the  plaintiff  and  his  automobile  the  right  of  way  on  turning  Into 
Glen  street,  and  by  runnhig  Into  the  plaintlfTs  automobile  without  warning." 

It  seems  that  the  defendant's  son  was  driving  the  auto  truck  south 
along  Glen  street;  that  plaintiff,  coming  along  Bacon  street,  which  in- 
tersects that  street  at  right  angles,  sounded  his  horn  and  turned  into 
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Glen  street  ahead  of  defendant's  truck,  and  kept  his  car  in  the  proper 
position  as  near  the  right-hand  side  of  Glen  street  as  he  could,  and  pro-, 
ceeded  southerly;  and  that  defendant's  son  carelessly  and  negligently 
allowed  the  truck  he  was  driving  to  run  into  the  plaintiff's  car  from 
the  rear.  It  might  have  been  done  purposely  and  it  may  have  been 
done  purposely,  and,  if  so,  maliciously;  but  there  is  no  allegation  of 
purpose  so  to  do,  or  of  malice  in  so  doing.  There  is  no  allegation 
defendant's  son  believed  he  would  run  into  the  plaintiff's  car,  or  had 
reason  to  think  he  would.  He  was  running  the  truck  too  rapidly, 
surely,  for  he  overtook  the  plaintiff's  automobile  and  ran  into  and 
damaged  it.  Careless  driving,  without  malice  and  purpose  or  intent 
to  do  injury,  or  run  into  another  car,  would  accomplish  all  this.  Wan- 
ton and  reckless  conduct — ^that  is,  acts  done  with  an  utter  disregard  of 
the  rights  and  safety  of  another  or  of  his  property — ^may  constitute 
willful  and  malicious  injury  to  the  person  or  property  of  another.' 
But  we  have  no  such  allegation  here,  and  tio  facts  are  stated  in  the 
complaint  showing  such  conduct. 

[1]  1.  Negligent  acts  may  do  injury  to  the  person  or  property  of 
another.  There  are  different  degrees  of  negligence,  and  at  least  two 
kinds  of  negligence — mere  negligence,  for  the  consequence  of  which 
the  negligent  person  is  responsible,  and  for  the  consequence  of  which 
he  must  respond  in  damages ;  and  "willful  neglect,"  or  "willful  negli- 
gence," for  the  consequences  of  which  the  guilty  person  is  responsible, 
and  for  the  consequences  of  which  he  must  respond  in  damages.  But 
a  charge  of  negligence  merely  does  not  imply  or  impart  malice,  or 
willfulness,  or  conscious  purpose  to  do  injury,  or  that  there  was.  "will- 
ful neglect,"  as  defined  in  the  law.  A  charge  of  willfulness  is  not 
maintained  by  proof  of  mere  n^ligence.  Girard  Coal  Co.  v.  Wiggins, 
52  111.  App.  69,  74.  A  person  doing  an  affirmative  act  is  usually  con- 
scious of  the  fact  that  he  is  doing  the  act,  and  if  he  omits  to  do  an  act 
which  it  is  his  duty  to  perform  he  is  usually  conscious  of  the  omis- 
sion; but  this  is  far  from  showing  knowledge  that  the  act  done  or 
act  omitted  would  result  in  damages  or  injury  to  another,  and  is  far 
from  showing  conscious  purpose  or  intent  to  do  injury  to  the  person  or 
property  of  another.  In  40  Cyc.  947,  948,  the  law  is  thus  stated,  citing 
numerous  cases : 

"Willfulness  and  neglif^ence  are,  It  has  been  said,  the  opposltes  of  each 
other;  the  one  sonifying  the  presence  of  purpose,  the  other  Its  absence. 
Nevertheless  the  term  'willful  negligence,'  or  'neglect,'  has  come  to  have  a 
settled  signification  in  the  law,  and  has  been  defined  as  that  degree  of  neg- 
lect arising  where  there  is  a.  reckless  indifference  to  the  safoty  of  human  life, 
or  an  intentional  failure  to  perform  a  manifest  duty  to  th^  public,  in  the 
performance  of  which  the  public  and  the  party  injured  had  an  interest.  To 
(wngtltnte  a  willful  injury,  the  act  which  produced  it  must  have  been  Inten- 
tional, or  must  have  been  done  under  such  circumstances  as  to  evince  a 
reckless  disregard  for  the  safety  of  others,  and  a  willingness  to  inflict  the 
injurj'  complained  of." 

In  40  Cyc.  947,  "willfulness,"  in  its  application  to  negligence,  is 
defined  as: 

•    "An  entire  absence  of  care  for  the  life,  the  person,  or  the  property  of  others, 
soch  as  exhibits  a  oonsciout  Indiiference  to  consequences." 
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Numerous  cases  arc  cited. 

[2]  2.  This  judgment  against  Cunningham,  the  bankrupt,  was  a 
provable  debt.  Section  63  of  Bankruptcy  Act  (Corop.  St  1916,  § 
9647),  says: 

"Debts  of  the  bankrupt  may  be  proved  and  allowed  against  his  estate 
which  are  (1)  a  fixed  UablUty,  as  evidenced  by  a  Judgment  or  an  Instrument 
In  writing,  absolute  owing  at  the  time  of  the  filing  of  the  petition  against 
him." 

This  was  a  fixed  liability,  and  evidenced  by  the  judgment  referred 
to,  and  was  absolutely  owing  at  the  time  the  petition  was  filed. 

[3,  4]  3.  The  bankrupt  will  be  released  from  this  debt  evidenced  by 
this  judgment,  if  he  is  discharged  in  bankruptcy,  as  it  is  not  within 
the  exception  of  section  17  of  the  Bankruptcy  Act  (G)mp.  St.  1916, 
§  9601),  not  being  a  liability  "for  willful  and  malicious  injuries  to 
the  person  or  property  of  another,"  viz.  Selleck,  and  therefore  this 
court  may  enjoin  tiie  judgment  creditor  from  enforcing  it  against  the 
bankrupt  or  his  estate,  except  in  the  usual  way,  by  proving  and  fil- 
ing his  claim;  that  is,  may  enjoin  the  plaintiff  in  that  judgment  and 
the  sheriff  from  enforcing  a  body  execution  until  the  question  of  dis- 
charge is  determined.  We  have  already  discussed  uie  nature  and 
diaracter  of  the  judgment  and  of  the  claim  on  which  founded,  and 
have  arrived  at  the  conclusion  that  the  claim  or  liability  was  for  sim- 
ple negligence,  and  not  "willful  negligence,"  and  not  a  liability  for 
willful  and  malicious  injuries  to  the  property  or  person  of  Mr.  Sel- 
leck, the  judgment  creditor. 

This  conclusion  is  also  sustained  by  the  following  authorities : 

In  Matter  of  Grout,  33  Am.  Bankr.  Rep.  789,  88  Vt.  318,  92  Atl. 
646,  Ann.  Cas.  1917A,  210,  judgment  by  default  was  entered  on  a 
complaint  charging  that  the  defendant  assaulted  the  plaintiff's  wife 
by  recklessly,  carelessly,  and  negligently  running  into  her  and  knock- 
ing her  down ;  but  there  was  no  allegation  that  the  act  was  inten- 
tional, willful,  or  malicious,  and  it  was  held  that  the  claim  on  the 
judgment  was  barred  by  the  discharge  in  bankruptcy.  The  allega- 
tion of  the  complaint  was  that,  while  the  plaintiff's  wife  —  • 
"was  walking  with  due  care  and  prudence  on  a  sidewalk  In  a  public  street, 
the  defendant  recklessly,  carelessly,  and  negligently  ran  Into  the  said  lilla 
M.  Nnson  and  knocked  her  down."       ' 

The  court  said: 

"These  declarations  allege  that  the  defendant  recklessly,  carelessly  and 
negligently  ran  Into  the  plaintiff  wife  and  knocked  her  down.  Miere  Is  no 
allei^ation  that  this  was  done  Intentionally,  willfully,  or  maliciously.  "There 
is  nothing  In  the  nature  of  the  violence  alleged  that  Indicates  intention  or 
malice.  There  Is  no  allegation  of  accompanying  language  characterizing  the 
net  as  malicious.  The  addition  of  the  word  'recklessly'  to  the  terms  more 
commonly  used  does  not  change  the  nature  of  the  allegation.  The  character- 
ization of  the  defendant's  acts  is  doubtless  Intensified,  but  It  still  remains 
a  charge  of  nogllgence.  In  suffering  a  default,  the  defendant  conceded  nothing 
beyond  this,  and  nothing  more  can  be  implied  from  the  judgment. 

"One  can  be  liable  In  a  clvU  action  for  direct  violence  to  the  person  of 
another,  without  there  having  been  malice,  or  Intention  to  Injure,  or  an  In- 
tention to  do  the  act  which  caused  the  injury.  Judd  v.  Ballard,  68  Vt.  668, 
30  AO.  96." 
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In  Matter  of  Madigan,  41  Am.  Bankr.  Rep.  770,  254  Fed.  221,  it 
is  held: 

"A  Judgment  of  a  state  court  tor  negligence  due  to  the  reckless  driving  of 
&n  automobile  Is  a  debt  dischargeable  In  bankruptcy." 

In  Jefferson  Transfer  Co.  v.  Hull,  40  Am.  Bankr.  Rep.  844,  847, 
166  Wis.  438,  442, 166  N.  W.  1,  2,  a  judgment  was  obtained  for  dam- 
ages— 

"upon  a  cause  of  action  for  [defendant's]  negligently  running  his  automobllo 
on  the  highway,  so  that  it  collided  with  and.  seriously  injured  a  taxlcab  be- 
longing to  the  plaintiff." 

The  defendant  was  subsequently  discharged  in  bankruptcy,  and  it 
was  held  by  the  Supreme  Court  of  the  state  of  Wisconsin  that  the 
claim  on  the  judgment  was  dischargeable  and  discharged.  The  court 
said: 

"The  plalntlfTs  claim,  having  been  reduced  to  judgment  prior  to  the  com- 
mencement of  the  bankhiptcy  proceedings,  was  a  provable  debt  under  sec- 
tion 63  of  the  Bankruptcy  Act,  although  it  was  a  Judgment  for  a  tort;  it  is  a 
fixed  liability,  evidenced  by  a  Judgment  absolutely  owing  at  the  time  of  the 
filing  of  the  petition,  and  hence  answers  the  calls  of  the  first  subdivision  of 
the  section  Inst  dted.  1  Remington  on  Bankruptcy,  {  680,  add  cases  dted; 
7  O.  J.  p.  299,  I  480. 

"IV.  B^ng  a  provable  debt,  It  la  dischargeable  unless  it  comes  within  the 
exceptions  named  In  section  17  of  the  Bankruptcy  Act,  subd.  2,  which  ex- 
cepts from  the  operation  of  a  discbarge  liabilities  for  obtaining  money  under 
false  pretenses  or  false  representations,  or  willful  and  malicious  injuries  to 
the  persons  or  property  of  another.  The  Judgment  in  question  was  simply  a 
judgment  for  damages  resulting  from  a  negligent  act  It  is  not  clalmcHl  or 
shown  that  the  act  was  willful  or  malicious;  hence  the  debt  wUl  be  dis- 
charged If  the  bankrupt  be  granted  a  discharge.  7  O.  J.  p.  398,  {  708;  3 
Remington  on  Bankruptcy,  f  2740,  and  case?  cited." 

So  far  as  the  Supreme  Court  of  the  United  States  has  spoken  <m 
the  subject,  it  leads  to  the  conclusion  tihat  the  act  must  be  one  which 
necessarily  causes  injury,  and  must  be  done  intentionally,  and  done 
with  a  willful  disregard  of  what  the  person  doing  the  act  knows  to 
be  his  duty.  Thus  in  Tinker  v.  Colwell,  193  U.  S.  473,  487,  24  Sup. 
Ct.  505,  509  (48  L.  Ed.  754),  the  court  said: 

"In  United  States  v.  Reed  [C.  C],  86  VeA.  Bep.  308.  tt  was  held  that  malice 
consisted  in  the  willfol  doing  ot  an  act  which  the  person  doing  it  knows  is 
liable  to  injure  another,  regardless  of  the  consequences;  and  a  malignant 
spirit  or  a  specific  intention  to  hurt  a  particular  person  is  not  an  essential  ele- 
ment. Upon  that  principle,  we  tiblnk  a  willful  disregard  of  what  one 
knows  to  be  his  duty,  an  act  which  Is  against  good  morals  and  wrongful  in 
and  of  itself,  and  wlilch  necesdarily  causes  injury  and  is  done  Intentionally, 
may  be  said  to  be  done  willfully  and  maliciously,  so  aa  to  come  within  the  ex- 
ception." 

This  was  quoted  and  approved  by  the  Supreme  Court  in  Mclntyre 
V.  Kavanaugh,  242  U.  S.  138,  141,  37  Sup.  Ct.  38,  61  L.  Ed.  205. 
The  one  case  was  dealing  with  criminal  conversation  with  another 
man's  wife,  and  the  other  with  conversion  of  property.  In  Tinker 
V.  ColweU,  193  U.  S.  at  page  489,  24  Sup.  Ct.  510  (48  L.  Ed.  754), 
the  court,  speaking  of  negligent  acts,  said : 

"It  is  not  necessary,  in  the  construction  we  give  to  the  language  of  the  ex- 
ertion in  the  statute,  to  hold  that  every  willful  act  which  is  wron^jp  implies 
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malice.  One  who  negligently  drives  tbrongta  a  crowded  tboronglifare,  and 
negligently  runs  over  an  Individual,  would  not,  as  we  suppose,  be  wltliiii  the 
exception.  True,  he  drives  negligently,  and  that  is  a  wrongful  act;  bat  be 
does  not  intentlonully  drive  over  tbe  individual.  If  be  Intentionally  did  drive 
over  bim,  It  would  certainly  be  malicious." 

This  language  plainly  indicates  the  opinion  of  the  Supreme  Court 
on  a  state  of  facts  such  as  we  have  here.  In  the  instant  case  the  de- 
fendant's son  drove  the  auto  truck  negligently;  but  there  is  nothing 
to  show  that  he  drove  it  into  Mr.  Selleck's  car  intentionally,  or  that 
he  purposed  or  intended  to  strike  it  at  all,  or  was  ccmscious  in  advance 
that  he  would  run  into  it.  This  cannot  be  presumed,  and  there  is 
nothing  in  the  complaint  in  that  actiofi  or  in  -this  record  which  would 
justify  the  inference,  or  a  holding  that  the  son  of  this  bankrupt,  in 
driving  the  car  negligently,  drove  it  against  Mr.  Selleck's  car  inten- 
tionally, or  was  conscious  in  advance  of  hitting  it  that  the  truck 
would  collide  therewith. 

I  think  it  clear  that  the  judgment  of  Mr.  Selleck  against  the  bank- 
rupt is  a  provable  claim,  and  one  from  which  a  discharge  in  bank- 
ruptcjr  will  be  a  release.  Therefore  the  plaintiff  should  be  enjoined 
from  issuing' or  enforcing  an  execution  against  the  person  or  property 
of  the  banloupt  pending  his  application  for  a  discharge  and  tmtil  the 
determination  of  that  question.  If  a  discharge  is  applied  for  and 
granted,  and  Mr.  Selleck  is  made  a  party  to  the  bankruptcy  proceed- 
ings, that  is,  if  his  judgment  is  duly  scheduled  by  the  bankrupt, 
whether  Mr.  Selleck  proves  his  claim  or  not,  and  he  is  duly  notified 
of  all  proceedings,  and  thereafter  attempts  to  enforce  his  said  judg- 
ment, the  discharge  can  be  set  up  and  pleaded  as  a  bar.  It  should 
be  added  that  the  allegation  that  Cunningham's  son  was  driving  the 
truck  without  a  license  was  not  an  issue  on  the  trial  of  the  case,  as 
it  was  withdrawn  from  the  consideration  of  the  jury,  and  a  writ- 
ten stipulation  to  that  effect  has  been  filed  in  this  court. 

There  will  be  an  order  for  an  injunction  accordingly. 


In  re  GRAFTON  GAS  &  ELECTRIC  LIGHT  CO.    In  re  GRAFTON  TRAC- 
TION CO.     In  re  GRAFTON  LIGHT  &  POWER  CO. 

(District  Court,  N.  D.  West  Virginia.   November  16, 1918.) 

No.  594. 

1.  Bankbuptct  ^=943 — Volttwtabt  Bankeupts — Emictbio  Companies. 

A  corporation  operating  a  plant  to  generate  and  sell  electricity  Is  not 
witbin  tbe  exception  to  Bankruptcy  Act,  §  4a  (Corap.  St.  1916,  $  9588),  de- 
claring any  person,  excepting  certain  corporations,  entitled  to  the  benefits 
of  tbe  act  as  a  voluntary  bankrupt. 

2.  Bankbuptct  <8=s>43 — Voluntabt  Bankbupts — Stbkbt  Railways — "Rah.- 

BOAD." 

Ordinarily  at  least  an  electric  street  railway  is  not  a  "railroad,"  within 
Bankruptcy  Act,  f  4a  (Comp.  St  1916,  $  9588),  excepting  railroad  corpora- 
tions from  those  which  may  become  voluntary  bankrupts. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Railroad.] 

^=9For  other  cues  se«  same  topic  &  KBY-NUUBBR  In  all  Key-Numbered  Dtgesti  A  Index** 
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t.  Barkxxjftct  «=»217% — Stating  Stnrs  in  Stats  CotTKTs. 

Order  in  bankruptcy  court,  staying  creditors  from  prosecatlng  their 
salts  In  state  courts  against  bankrupt  to  ascertain  and  enforce  liens  on 
bankrupt's  property,  are  authorized  by  Bankruptcy  Act,  {  11  (Onnp.  St. 
1916,  i  9696). 

4.  BANKKtrPTCT  4»20(1) — ElZCLTTBIVE  JxmiSniCTIOII. 

The  bankruptcy  court's  Jurisdiction  in  administration  of  the  estates 
of  bankrupts  is  essentially  exclusive. 

6.  Banxbttptct  «=>20<2) — Volttntabt  PBOOBUniNaS — BXCI.IT8IVK  Jubisdiction 
— Recuveb  in  Staik  Coubt. 

The  banlcruptcy  court's  exclusive  Jurisdiction  is  not  affected  in  case 
of  voluntary  bankruptcy  by  the  fact  that  more  than  four  montibs  before 
Institution  of  the  proceedings  a  receiver  vr&a  appointed  in  a  suit  against 
a  bankmpt  in  a  state  court 

6.  Bankbuftct  4=320(1) — ^Likns — OomrucnNo  Jttbisdiction. 

The  bankruptcy  court  should  not  remit  to  the  state  court  the  right 
to  administer,  where  there  ia  reasonable  ground  to  believe  there  will  be 
a  surplus  for  unsecured  creditors,  or  where  division  between  lien  creditors 
as  to  method  of  administration  is  inevitable. 

In  Bankruptcy.  In  the.  matters  of  the  Grafton  Gas  &  Electric  Light 
Company,  bankrupt,  the  Grafton  Traction  Company,  bankrupt,  and 
the  Grafton  Light  &  Power  Company,  bankrupt.  Heard  on  motions 
of  state  court  receivers  and  others  to  vacate  injunction  and  appoint- 
ment of  trustee.  Motions  overruled,  stay  of  trustee  vacated,  and 
trustee  and  referee  directed  to  proceed. 

T.  S.  Riley  and  John  J.  Coniff,  both  of  Wheeling,  W.  Va.,  and 
Warder  &  Robinson,  of  Grafton,  W.  Va.,  for  bankrupts. 

G.  W.  Ford  and  A.  W.  Burdett,  both  of  Grafton,  W.  Va.,  and  Geo. 
W.  McClintic,  of  Charleston,  W.  Va.,  for  opposing  creditors, 

DAYTON,  'District  Judge.  These  three  local  corporations  have 
each  filed  petitions  and  been  adjudicated  voluntary  bankrupts. 

The  first  named  was  incorporated  for  the  purpose  of  manufacturing 
and  supplying  electricity  for  light,  heat,  and  power;  the  second  for 
the  purpose  of  operating^  a  city  street  railway;  and  the  third  to  (1) 
acquire,  lease,  own,  mamtain,  build,  and  operate  lines  of  street  and 
intenu-ban  railways;  (2)  acquire  water,  cojJ,  oil,  gas,  electric,  steam, 
and  other  light,  heat,  water,  and  power  plants;  (3)  acquire,  own,  and 
operate  telephone  and  telegraph  lines  and  exchanges ;  (4)  acquire  coal, 
oil,  gas,  and  other  mineral  lands,  and  manufacture,  ship,  and  sell  their 
products;  (5)  produce  light,  water,  steam,  heat,  electricity,  oil,  gas, 
and  power  of  aU  kind^,  and  sell  the  same ;  (6)  lease  and  purchase  ease- 
ments over  streets,  etc.,  lay  and  erect  poles,  lines,  and  pipes  to  trans- 
port light,  heat,  oil,  etc.,  and  to  operate  telephone  and  telegraph  lines, 
and  street  and  interurtran  railways  for  transportation  of  passengers, 
mail,  freight,  and  exprsss  matter;  and  (7)  to  acquire,  lease,  and  own 
property,  real,  personal,  and  mixed. 

This  latter  company  by  deeds  has  taken  over  and  into  its  posses- 
sion the  property  of  the  first  two  named  companies.  Its  principal 
stockholder  assumed  payment  of  their  debts,  but  has  not  paid  them. 

^For  outer  caaes  h*  urn*  topic  ft  KET-NUUBSE  In  aU  Kef -Numbered  Dlgesta  A  Indexes 
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Judgments  have  been  rendered  against  the  first  named  for  an  aggre- 
gate of  more  than  $27,000,  and  it  acknowledges  itself  to  owe  unse- 
cured debts  aggravating  more  than  $116,000 ;  against  the  second  named 
company  judgments  have  been  rendered  aggregating  more  than  $71,- 
000,  and  unsecured  debts  are  outstanding  against  it  of  over  $173,000; 
while  against  the  third  judgments  have  been  rendered  for  an  aggre- 
gate of  over  $21,000,  a  bond  issue  of  $300,000  is  outstanding,  and  over 
$17,000  of  unsecured  debts.  In  addition  to  all  this  an  unsecured  debt 
of  over  $3,000  exists  against  the  three  companies  jointly  and  over 
$2,300  of  taxes  are  in  arrear  upon  the  properties.  These  facts  are 
disclosed  by  the  schedules  filed,  which  state  the  assets  of  the  first  and 
second  companies  to  be  nothing,  by  reason  of  their  conveyances  of 
February  28,  1914,  to  the  third,  and  those  of  the  third  to  be  $400,000, 
consisting  of  its  electric  plant,  something  over  six  miles  of  electric 
street  railway  in  the  city  of  Grafton,  its  equipment,  etc.,  and  of  certain 
real  estate  in  that  city. 

The  Allis-Chalmers  Manufacturing  Company,  a  judgment  creditor 
in  a  sum  of  over  $900,  has  instituted  its  equity  suit  to  enforce  its 
lien  against  the  property  of  the  first  company  (the  Gas  &  Electric), 
conveyed  by  it  to  the  third,  and  the  city  of  Grafton,  a  judgment  cred- 
itor in  a  sum  in  excess  of  $4,000,  the  Citizens'  National  Bank  of 
Charleston,  a  judgment  creditor  in  a  sum  in  excess  of  $11,000,  and 
the  Ferris  Bridge  Company,  whose  interest  is  not  disclosed  by  the 
petitions  and  schedules,  have  instituted  like  suits  against  die  second 
company  (the  Traction).  These  four  suits  have  been  consolidated, 
are  pending  in  the  circuit  court  of  Taylor  county,  and  receivers  have 
been  appointed  therein,  and  placed  in  possession  of  the  properties  now 
vested  in  the  third  company  since  the  conveyance  of  February  28, 
1914.  The  order  of  adjudication  entered  in  the  third  named  cause 
enjoined  these  creditors  from  the  prosecution  of  their  suits  until 
this  court's  further  order,  and  the  referee  to  whom  the  causes  were 
referred  has  appointed  a  trustee  to  take  charge  of  the  properties  from 
the  custody  of  the  state  court  receivers.  To  vacate  the  injunction 
granted  by  the  court,  and  the  appointment  of  the  trustee  by  the 
referee,  petitions  have  been  filed  and  motions  made  by  the  state  court 
receivers,  the  Citizens'  National  Bank  of  Charleston,  and  the  city  of 
Grafton. 

These  petitions  have  given  rise  to  questions  which  I  have  studied 
long  and  earnestly,  and  which  have  perplexed  me  gready.  In  the  con- 
clusion I  have  reached  I  desire  frankly  to  say  Uiat  I  still  entertain 
grave  doubt,  and  regret  we  have  no  provision  of  federal  law  whereby 
such  questions  could  be  certified  direct  to  the  appellate  court  for  its 
authoritative  determination.  I  desire  to  express  my  s^preciation  of 
the  labor  and  industry  incurired  by  counsel  on  both  sides  in  the  prep- 
aration and  presentation  of  the  very  admirable  briefs  filed  by  them 
to  aid  me  in  the  decision. 

[1,2]  The  first  question  that  arises  is:  Did  I  err  in  adjudicating 
these  companies,  either  one  of  them,  and  especially  the  last  one,  bank- 
rupt? The  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  §  4a,  30  Stat.  547 
[Comp.  St.  1916,  §  9588])  provides: 
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"Any  person,  except  a  municipal,  railroad.  Insurance,  or  banking  corpoiB^ 
don,  shall  be  entitled  to  the  benefits  of  this  Act  as  a  Toluatary  bankrupt." 

The  business  of  the  first  company  was  unquestionably  that  of  oper- 
ating a  plant  to  generate  and  sell  electricity;  that  of  the  second,  to 
ccmstruct  and  operate  a  street  railway ;  that  of  the  third,  to  combine 
and  operate  both.  In  addition  to  the  above  provision  of  the  Bank- 
ruptcy Act,  and  before  its  amendment  in  1910,  it  had  been  held  that 
in  involuntary  proceedings  an  electric  light  corporation  could  be  ad- 
judged bankrupt.  In  re  Charles  Town  Light  &  Power  Co.  (D.  C.) 
183  Fed.  160,  aiErmed  by  the  Circuit  Court  of  Appeals  for  this  cir- 
cuit in  Charles  Town  Light  &  Power  Co.  v.  Delone,  184  Fed.  986, 
106  C.  C.  A.  488.  There  can  be  no  question,  therefore,  that  the  first- 
company  was  properly  adjudicated. 

As  to  the  second,  the  trouble  comes  here:  Is  a  "street  railway" 
operated  by  electricity  within  the  meaning  and  intent  of  the  word 
"railroad"  used  by  the  Bankruptcy  Act?  If  so,  then  it  is  clear  the 
second  named  company  was  improperly  adjudicated.  Finally,  if  a 
company  manufacturing  and  selling  electricity  can  be  adjudicated, 
while  a  compajiy  operating  a  street  railway  by  electricity  cannot, 
what  is  to  be  done  with  a  company  like  the  third  here,  which  is  doing 
both?  I  can  find  no  answer  to  these  questions  in  any  adjudicated 
case  construing  this  particular  section  of  the  Bankruptcy  Act.  As 
to  the  question  whether  the  word  "railroad,"  by  legal  construction 
generally  applied,  shall  include  street  railways,  the  authorities,  state 
and  federal,  are  in  hopeless  confusion.  I  am  therefore  left,  so  far  as 
I  can  see,  to  construe  the  meaning  of  this  word  "railroad,"  as  used 
in  this  section,  as  a  questicm  of  first  impression.  Doing  so,  I  hold 
it  does  not  include  electric  street  railiyays. 

I  am  led  to  this  conclusicm  (a)  because  I  believe  Congress,  by  the 
amendment  of  this  section  in  1910  (Act  June  25,  1910,  c.  412,  36 
Stat.  839),  in  clause  "b,"  whereby  it  cut  out  the  words  "corporation 
engaged  principally  in  manufacturing,  trading,  printing,  publishing, 
mining  or  mercantile  pursuits"  (Act  Feb.  5,  1903,  c.  487,  §  3,  32  Stat. 
797),  allowing  such  to  be  adjudicated  involuntary  bankrupts,  and  sub- 
stituting the  words  "moneyed,  business  or  commercial  corporation 
except  a  municipal  railroad,  insurance  or  banking  corporation,"  and 
by  its  amendment  of  clause  "a"  of  this  section,  whereby  it  removed 
the  inhibition  of  any  corporation  to  be  adjudged  voluntary  bankrupt, 
and  provided,  instead,  that  all  could  be  "except  municipal,  railroad, 
insurance  or  banking"  ones,  had  two  purposes  in  view:  First,  to 
obliterate  all  distinctions  between  voluntary  and  involuntary  proceed- 
ings in  their  relation  to  the  liability  of  corporations,  other  than  the 
ones  excepted,  to  be  declared  bankrupt;  second,  to  broaden  out  and 
more  clearly  define  the  application  of  the  Bankruptcy  Act,  so  as  to 
include  all  corporations,  as  to  which  there  were  no  special  reasons 
for  exception.  Special  reasons  why  municipal,  insurance,  and  bank- 
ing ones  should  be  so  excepted  are  obvious.  So,  too,  such  reasons 
can  easily  be  conceived  why  the  ordinary  railroad  transportation 
lines  should  also  be  excepted.  They,  as  said  by  Justice  Lamar  in 
Omaha  Street  Ry.  v.  Int.  Com.  Comm.,  230  U.  S.  336,  33  Sup.  Ct. 
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891,  57  L.  Ed.  1501,  46  L.  R.  A.  (N.  S.)  385,  "are  constructed  on  the 
companies'  own  property.  The  tracks  extend  from  town  to  town  and 
are  usually  connected  with  other  railroads,  which  themselves  are  fur- 
ther connected  with  others,  so  that  freight  may  be  shipped,  without 
breaking  bulk,  across  the  continent.  Such  railroads  are  channels 
of  interstate  commerce." 

These  special  reasons  for  exception  do  not  ordinarily  exist  in  the 
case  of  street  railways.  The  vast  majority  of  them  are  purely  local 
institutions,  like  the  one  here,  not  in  any  way  concerned  with 
interstate  commerce.  Such  are,  again  quoting  Justice  Lamar,  "laid  in 
streets  as  aid  to  street  traffic,  and  for  the  use  of  a  single  community, 
even  though  that  community  be  divided  by  state  lines,  or  under  dif- 
ferent municipal  control.  When  these  street  railroads  carry  passen- 
gers across  a  state  line,  they  are,  of  course,  engaged  in  interstate 
commerce,  but  not  the  commerce  which  Congress  had  in  mind  when 
legislating  in  1887.  Street  railroads  transport  passengers  from  street 
to  street,  from  ward  to  ward,  from  city  to  suburbs ;  but  the  commerce 
to  which  Congress  referred  was  that  carried  on  by  railroads  engaged 
in  hauling  passengers  or  freight  'between  states,'  'between  states  and 
territories,'  'between  the  United  States  and  foreign  <!buntries.' " 

In  so  holding  such  purely  local  street  railway  corporations  to  be 
liable  to  bjuikrupt  adjudication,  I  freely  admit  we  are  embarrassed 
by  the  fact  that  a  modem  tendency  is  to  extend  these  electric  lines 
for  long  distances  through  different  towns  and  communities,  and  it 
may  be  through  different  states,  which  long  lines,  when  operating 
in  the  several  towns  through  which  they  pass,  do  so;  like  the  small 
local  street  ones,  but  in  operating  from  town  to  town  do  so  upon  the 
methods  of  the  regular  steam  railroads.  It  may  be  such  corporations, 
operating  these  longer  lines,  should  be  excepted  from  bankruptcy 
jurisdiction  for  the  same  reasons  that  steam  railroads  are ;  but  I  am 
not  called  on  here  to  pass  uppn  that  question  and  express  no  opinion 
as  to  it.  The  corporation  here  is  purely  local,  operating  a  short  line 
over  the  streets  of  a  single  town  or  community.  In  short,  my  study 
of  the  Supreme  Court's  rule  of  construction,  enunciated  in  the  Oma- 
ha Case,  above  cited,  constrains  me  to  the  conclusion  that  a  clear 
distinction  ordinarily  exists  between  "railroads"  and  "street  railways"  ; 
that,  ordinarily,  the  latter  are  subject  to  bankruptcy  jurisdiction,  sub- 
ject, however,  to  possible  exceptions  growing  out  oi  exceptional  ex- 
isting conditions. 

[3-8]  Having  concluded  that  all  three  of  these  companies  were 
properly  adjudicated  bankrupt,  a  seccwid  question  arises,  which,  al- 
though not  new,  in  this  case  to  me  is  particularly  perplexing.  How 
far  should  this  court  go  toward  assuming  exclusive  jurisdiction  'in  the 
administration  of  these  three  estates;  or,  stated  conversely,  how  far 
is  it  justified  in  either  allowing  or  calling  upon  the  slate  court  to  as- 
certam  the  liens  existing  against  them  and  to  enforce  payment  thereof 
out  of  such  assets  ? 

That  the  order  staying  the  prosecution  of  these  suits  was  justified 
seems  apparent,  and  was  based  upon  section  11  of  the  Bankruptcy 
Act  (Comp.  St,  1916,  §  9595).    Under  it  a  stay  of  at  least  12  months 
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after  adjudication  is  provided  for.  In  these  cases  it  is  admitted  that 
many  months  ago  the  four  suits  were  instituted  in  the  state  court, 
that  they  have  been  there  consolidated,  receivers  therein  appointed 
who  have  taken  possession  of  the  properties,  reference  to  a  master 
to  ascertain  liens  has  been  had,  and  much  cost  incurred. 

Prior  to  the  amendment  of  1903  of  the  Bankruptcy  Act,  the  cases 
of  Metcalf  v.  Barker,  187  U.  S.  165,  23  Sup.  Ct.  67,  47  L.  Ed.  122, 
and  Pickens  v.  Roy,  187  U.  S.  177,  23  Sup.  Ct.  78,  47  L.  Ed.  128, 
clearly  applied  the  general  rule  applicable  in  other  cases  of  conflict- 
ing jurisdiction,  that  the  court  first  assuming  jurisdiction,  and  taking 
possession  of  the  assets,  should  retain  it  These  cases  were  decided 
December  1,  1902.  On  February  5,  1903,  Congress  amended  the  Bank- 
ruptcy Act  by  providing  that  acts  of  bankruptcy  would  exist  if  a  per- 
son, "being  insolvent,  applied  for  a  receiver  or  trustee  for  his  prop- 
erty or  because  of  insolvency  a  receiver  or  trustee  has  been  put  in 
charge  of  his  property  under  the  laws  of  a  state,  of  a  territory,  or  of 
the  United  States"  (Comp.  St.  1916,  §  9587).  In  May  following  the 
Supreme  Court  handed  down  its  decision  in  Re  Watts,  190  U.  S.  1, 
23  Sup.  Ct.  718,  47  L.  Ed.  933,  in  which,  construing  the  effect  of  this 
amendment,  it  holds : 

"1.  The  Jurlsdictl<m  of  the  courts  in  bankmptcy  In  the  administration  of 
the  affairs  of  insolvent  jiersons  and  corporations  is  essentially  exclusive.  ■ 

"2.  The  general  rule  as  between  courts  of  concurrent  Jurisdiction  is  that 
property  already  in  possession  of  the  receiver  of  one  court  cannot  rightfully  be 
taken  from  him  without  the  court's  consent  by  the  receiver  of  another  court 
appointed  in  a  subsequent  suit,  and  although  that  rule  has  only  a  qualified  -ap- 
plication when  winding  vip  proceedings  in  a  state  court  are  superseded  by  pro- 
ceedings In  bankruptcy,  it  obtains  as  a  ^rule  of  comity,  and  its  considerate  ob- 
servance Is  adequate  to  avert  collisions  between  federal  and  state  courts." 

This  ruling,  that  the  bankruptcy  court's  jurisdiction  is  essentially 
exclusive,  has  been  since  reiterated  in  many  cases.  Roger  v.  Levert 
Co.,  237  Fed.  737,  150  C.  C.  A.  491 ;  In  re  MuUings  Clothing  Co., 
238  Fed.  58,  151  C.  C.  A.  134, 1..  R.  A.  1918A.  539;  Orinoco  Iron  Co. 
V.  Metzel,  230  Fed.  40,  144  C.  C.  A.  338;  Commercial  Trust  &  Sav- 
ings Bank  v.  Busch-Grace  Produce  Co.,  228  Fed.  300,  142  C.  C.  A. 
592;  State  of  Missouri  v.  Angle,  236  Fed.  644,  149  C.  C.  A.  640; 
PoUack  V.  Meyer  Bros.  Drug  Co.,  233  Fed.  861,  147  C.  C.  A.  535 ; 
In  re  Louis  Neuburger,  Inc.,  240  Fed.  947,  153  C.  C.  A.  633.  The  Su- 
preme Court,  in  United  States  Fidelity  &  Guaranty  Co.  v.  Bray,  225 
U.  S.  205,  32  Sup.  Ct.  620,  56  L.  Ed.  1055,  has  confirmed  this  ruling 
in  its  Watts  Case  in  fuller  and  more  specific  terms.    It  there  says: 

"A  distinct  purpose  of  the  Bankruptcy  Act  is  to  subject  the  administration  of 
estates  of  bankrupts  to  the  control  of  tribunals  having  authority  and  charged 
with  the  duty  of  proceeding  to  final  settlement  and  distribution  in  a  summary 
way,  as  are  bankruptcy  courts.  Under  the  Bankruptcy  Act,  the  Jurisdiction  of 
the  bankruptcy  court  in  all  proceedings  in  bankruptcy  Is  Intended  to  be  ex- 
clusive at  all  other  courts;  such  proceedings  Include  matters  of  administra- 
tion, such  as  allowance  and  rejection  of  claims,  reduction  of  the  estate  to 
money  and  its  distribution,  preferences  and  priorities  to  be  accorded  to  claims 
and  snpervlBton  and  control  of  the  trustee." 

Under  the  authorities  cited,  ajnd  especially  this  last  Supreme  Court 
one,  it  is  difficult  to  perceive  where  much  opportimity  or  right  to  ex- 
2S3F.— 18 
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ercise  comity  toward  state  court  jurisdiction  longer  exists  in  the  ad- 
ministration of  the  estates  of  bankrupts. 

Turning  to  the  decisions  of  the  Circuit  Court  of  Appeals  for  this* 
circuit,  we  find  that  court  in  the  case  of  New  River  Qjal  Land  Co. 
V.  Ruffner  Bros.,  165  Fed.  881,  91  C.  C.  A.  559,  held  (a)  the  jurisdic- 
tion of  the  bankruptcy  court,  if  appealed  to  within  four  months,  to 
be  exclusive,  and  (b)  that  it  was  a  question  of  sound  discretion  for 
it  to  determine  whether  the  state  court  would  be  stayed  or  permitted 
to  administer.  In  Bank  of  Andrews  v.  Gudger,  212  Fed.  49,  128  C. 
C.  A.  505,  it  was  held  that  the  exclusive  jurisdiction  of  the  bank- 
ruptcy court  could  be  assumed  more  than  four  months  after  the  in- 
stitution of  the  state  court  cause,  upon  certain  then  existing  conditions. 
Bank  of  Dillon  v.  Murcheson,  213  Fed.  147,  129  C.  C.  A.  499,  affirmed 
the  exclusive  jurisdiction  and  the  discretionary  right  to  allow  the 
state  court  to  administer  in  the  exercise  of  comity,  but  discouraged 
the  exercise  of  it. 

In  Graham  v.  Davy-Pocahontas  Co.,  238  Fed.  488,  151  C.  C.  A. 
424,  it  was  held  that  the  bankruptcy  court  is  not  deprived  of  its  ex- 
clusive jurisdiction,  although  the  sole  act  of  insolvency  charged  is  the 
appointment  of  a  receiver  by  a  state  court  in  a  suit  more  than  four 
months  old ;  the  appointment  of  the  receiver  by  it  having  been  made 
within  four  months  of  the  institution  of  the  bankruptcy  proceeding. 
This  case,  it  seems  to  me,  is  important,  because  of  its  bearing  upon  the 
constantly  assumed  position  taken  by  counsel  interested  in  maintain- 
ing the  state  court  jurisdiction  in  this  class  of  cases,  that  the  four 
months  period  is  cointrolling  and  if  the  state  suit  has  been  pending  and 
a  receiver  has  been  appointed  more  than  that  length  of  time  the  bank- 
ruptcy court  should  not  take  over  the  estate  and  administer  it,  but 
allow  the  state  court  to  do  so.  In  this  Graham  Case  it  is  held,  if  I 
interpret  aright,  immaterial  how  long  the  state  court  suit  has  been 
pending,  but  in  the  exceptional  case  where  one  is  sought  to  be  forced 
into  involuntary  bankruptcy  alone  on  the  ground  of  the  appointment 
of  a  receiver  such  appointment  must  have  been  within  four  months, 
because  the  act  requires  some  act  of  bankruptcy  to  have  been  com- 
mitted within  four  months  before  involuntary  proceedings  can  be  main- 
tained at  all.  No  such  condition  can  ever  arise  in  a  voluntary  pro- 
ceeding; therefore,  in  such  cases,  I  am  constrained  to  believe  the 
"four  months  period"  has  no  relevancy  whatever. 

Finally,  in  Union  Electric  Co.  v.  Hubbard,  242  Fed.  248,  155  C.  C. 
A.  88,  it  was  held  substantially  to  be  an  abuse  of  sound  discretion  for 
the  bankruptcy  court  to  remit  to  the  state  court  the  right  to  admin- 
ister (a)  when  there  exists  any  reasonable  ground  to  believe  there  will 
be  a  surplus  after  payment  of  liens,  or  (b)  where  there  is  any  divi- 
sion of  agreement  among  lienholders  as  to  the  method  or  tribunal 
of  administration.  I  decided  this  Union  Electric  Co.  Case,  and  also 
the  U.  S.  Fidelity  &  Guaranty  Co.  v.  Bray  Case,  supra,  in  the  court 
below.  They  are  two  examples  of  where  I  undertone  to  extend  com- 
ity in  bankruptcy  administration  and  was  held  not  warranted  in  doing 
so.  I  frankly  say  the  clear  reasonings  of  Judge  Boyd,  speaking  for 
the  Circuit  Court  of  Appeals  in  the  Bray  Case,  of  Justice  Van  De- 


Digitized  by 


Google 


IN  BB  GRAFTON  GAS  *  BLEOTBIC  LIGHT  CO.  675 

vanter,  speaking  for  the  Supreme  Court  in  the  same  case,  and  Judge 
Smith,  speaking  for  the  Circuit  Court  of  Appeals  in  the  Hubbard  Case, 
have  fully  convinced  me  that  I  was  not  so  warranted,  and  further 
have  led  me  to  the  conclusion  that  this  extension  of  comity  should 
be  sparingly  exercised. 

Applying  the  rule  laid  down  in  the  Hubbard  Case  by  Judge  Smith 
to  the  facts  here,  I  am  not  prepared  to  hold  that  there  exists  no  rea- 
sonable ground  to  believe  that  the  unsecured  creditors  can  realize 
nothing  from  the  assets  of  these  companies.  It  is  strongly  irtsisted 
that  such  is  the  case,  and  it  may  be  so.  Yet  the  properties  are  val- 
uable. Leaving  out  the  general  bond  mortgage,  the  extent  and  valid- 
ity of  which  as  a  lien  is  not  disclosed  fully,  the  secured  debts  or  liens 
aggregate  somewhat  more  than  $119,000,  while  the  unsecured  debts 
aggr^ate  more  than  $306,000.  I  do  not  feel  myself  justified  in  saying 
the  holders  of  this  large  amount  of  unsecured  indebtedness  will  be 
tmable  to  realize  anything.  It  is  to  be  borne  in  mind  that  the  state 
court  has  jurisdiction  only  to  ascertain  and  decree  liens,  as  I  under- 
stand the  bills  filed  therein  are  only  brought  to  enforce  liens,  not  to 
dissolve  the  corporations,  which  can  be  done  in  West  Virginia  only 
under  certain  conditions  provided  for  by  special  legislative  acts.  Fur- 
ther, it  is  to  be  remembered  that  the  pendency  of  the  bankruptcy  pro- 
ceedings, and  they  cannot  be  dismissed  agamst  protest  of  creditors, 
renders  inoperative  any  effort  on  the  part  of  these  unsecured  creditors 
to  secure  liens  by  judgment  or  otherwise  that  would  be  provable  as. 
such  in  the  state  court  proceedings ;  and  it  is  also  to  be  bonje  in  mind 
that  the  Circuit  Court  of  Appeals  has  held  in  the  Hubbard  Case  that — 

"The  action  of  judicial  tribunals  of  competent  jurisdiction  cannot  be  Indi- 
cated or  require  In  advance.  If  the  property  In  question  should  properly  be 
turned  over  to  the  state  court.  It  should  be  turned  over  without  reservation 
or  condition  as  to  tbe  after  judicial  action  of  that  court" 

But,  aside  from  this,  Judge  Smith  lays  down  in  the  Hubbard  Case 
another  limitation  upon  the  exercise  of  this  right  to  extend  comity, 
to  wit,  where  "there  is  any  division  or  agreement  among  the  lien  cred- 
itors entitled  as  to  the  method  or  tribunal  of  administration."  Enough 
has  been  disclosed  to  show  that  "division  as  to  method  of  administra- 
tion" between  these  lien  creditors  is  inevitable.  The  segregation  of 
the  property  of  these  individual  companies,  now  held  as  a  whole  by 
the  third,  and  the  fixing  of  the  liens  thereon  will  inevitably  create  bit- 
ter contest. 

All  these  things  considered,  much  as  I  would  welcome  a  release  for 
this  court  from  the  labor  involved  in  the  administration  of  these  in- 
volved estates,  I  am  constrained  to  conclude  that  it  cannot  refuse  the 
assumption  of  it.  The  motions  made  to  dissolve  the  injunction,  aiid 
to  discharge  the  trustee,  must  be  overruled,  the  order  staying  the  trus- 
tee appointed  by  the  referee  from  taking  possession  of  the  properties 
must  be  vacated,  the  order  of  the  referee  directing  him  to  take  such 
possession  must  be  enforced,  and  the  referee  be  directed  in  due  course 
to  proceed  with  the  administration  of  these  estates. 
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COOKER  T.  NEW  YORK,  O.  &  W.  RT.  OO. 

(District  C!ourt,  S.  V.  New  York.    June  15, 1918.) 

1.  COXTKTB  «=>274 — DiSTBTCT  OF  SUIT — CABRIEBS  UNDEB  FEDEBAI.  CONTBOE. 

Suit  against  carrier  wlilla  under  federal  control,  brought,  after  promul- 
gation of  and  contrary  to  General  Orders  Nos.  18  and  18a  of  the  Director 
General  of  Railroads,  in  a  county  or  district  other  than  where  the  cause  of 
action  arose,  or  where  plaintiff  resided  when  it  accrued,  will  be  dismissed. 

2.  Action  ®=»68 — Stat  or  TaiAt — Cabbieb  TJndeb  Fbdebai.  Gortbou 

Under  General  Order  No.  28  of  Director.  General  of  Railroads,  as  to 
staying  trial,  on  showing  that  just  interests  of  government  will  be  preju- 
diced by  present  trial  of  action  against  carrier  under  federal  control  pend- 
ing in  a  county  or  district  other  than  where  the  cause  of  action  arose  or 
plalntifl  then  resided,  but  allowing  a  new  action  in  the  other  county  or 
district,  stay  depends  on  the  circumstances  of  each  case;  the  primary 
consideration  being  the  situation  of  the  govffliunent  relatlTe  to  railroad 
witnesses  leaving  their  work. 

8.  Action  €=>68 — Stat  ot  Tbiai. — Cabbikb  Undeb  F^debal  Contbou 

Under  circumstances  of  case,  held,  trial  of  action  against  lailroad, 
brought  In  New  York,  for  injury,  at  Scranton,  Pa.,  of  a  boy  then  residing 
there,  should  be  stayed,  under  General  Order  No.  26  of  the  Director  Gen- 
eral  of  Railroads. 

Action  by  Charles  Cocker,  Jr.,  an  infant  under  the  age  of  14  years, 
by  Charles  Cocker,  his  guardian  ad  litem,  against  the  New  York,  On- 
tario &  Western  Railway  Company.  On  motion  to  stay  trial.  Mo- 
tion granted. 

Watts,  Oakes  &  Bright,  of  Middletown,  N.  Y.,  for  the  motion. 
William  1,.  Schneider,  of  New  York  City  (Edward  J.  McCrossin, 
of  New  York  City,  of  counsel),  opposed. 

•  MAYER,  District  Judge.  This  is  a  motion  by  the  defendant  to 
stay  the  trial  of  this  action  during  the  continuance  of  federal  con- 
trol over  the  defendant  Railway  Company.  The  motion  is  made  in 
view  of  General  Order  No.  26,  issued  by  the  United  States  Railroad 
Administration,  acting  by  the  Director  General  of  Railroads. 

Several  motions  coming  under  General  Orders  18,  18a,  and  26  have 
been  disposed  of  by  me  from  the  bench  without  a  written  opinion, 
but  I  have  stated  orally  my  reasons  for  grantioig  or  denying  motions, 
as  the  case  may  be. 

In  this  memorandum,  for  the  information  of  the  bar,  I  shaO  deal, 
not  only  with  the  facts  particularly  applicable  to  this  case,  but  shall 
restate  what  I  have  already  endeavored  to  make  clear  in  oral  state- 
ments from  the  bench. 

It  is  unnecessary  to  review  the  legislation  which  created  the  United 
States  Railroad  Administration  and  the  office  of  Director  General. 
Under  the  act  certain  authority  was  conferred  upon  the  Director  Gen- 
eral, and  I  shall  assume  that  he  had  the  power  to  make  General  Or- 
ders 18,  18a,  and  26,  and  in  such  circumstances  such  General  Orders, 

when  and  if  lawfully  made,  have  the  force  and  effect  of  law.     Gen- 

• t 
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era!  Orders  18  and  18a  are  prospective,  and  deal  with  actions  there- 
after begun.    These  orders  are  as  follows : 

"United  States  Railroad  Administration. 
"Office  of  the  Director  General,  Washington.  * 

"April  9,  1918. 
"General  Order  No.  18. 

"Whereas,  the  act  of  CMigress  approved  Mardi  21,  1918,  entitled  'An  act  to 
provide  for  the  operation  of  transjwrtatlon  systems  while  under  federal  con- 
trol,' provides  (section  id)  that  carriers  ■while  under  federal  control  shall  be 
subject  to  all  laws  and  liabilities  as  common  carriers,  whether  arising  under 
state  OP  federal  laws  or  at  common  law,  except  in  so  far  as  may  be  Incon- 
slst^t  with  the  provisions  of  this  act  or  with  any  order  of  the  President 
•  •  • .  But  no  process,  mesne  or  final,  shall  be  levied  against  any  property 
under  such  federal  control' ;  and 

"Wbereas,  It  appears  that  suits  against  the  carriers  for  personal  injuries, 
freight  and  damage  claims,  are  being  brought  In  states  and-  Jurisdictions  far 
remote  from  the  idaoe  where  plaintiffs  reside  or  where  the  cause  of  action 
arose,  the  effect  thereof  being  that  men  operating  the  trains  engaged  In  hauling 
war  materials,  troops,  munlfions,  or  supplies  are  Inquired  to  leave  their  trains 
and  attend  court  as  witnesses,  and  travel  sometimes  for  hundreds  of  inlles 
from  their  work,  necessitating  absence  from  their  trains  for  days  and  some- 
times for  a  week  or  more,  which  practice  is  highly  prejudicial  to  the  Just  In- 
terests of  the  government  and  seriously  interferes  with  the  physical  operation 
of  the  railroads,  and  the  practice  of  suing  in  remote  Jurisdictions  is  not  neces- 
sary for  the  protection  of  the  rights  or  the  Just  Interests  of  plaintiffs : 

"It  la  therefore  ordered,  that  all  suits  against  carriers  while  under  federal 
control  must  be  brouf^t  In  the  county  or  district  where  the  plaintiff  resides,  or 
In  Uie  count;  or  district  where  the  cause  of  action  arose. 

"W.  6.  McAdoo,  Director  General  of  Railroads." 

*^nlted  States  Railroad  Administration. 

"OtUee  of  tbe  Director  General,  Washington. 

"April  18,  1918. 
"General  Order  No.  18a. 

"General  Order  No.  18,  issued  April  9,  1918,  Is  hereby  amended  to  read  as 
follows : 

"  'It  is  therefore  ordered  that  all  stilts  against  carriers  while  under  federal 
control  must  be  brought  in  the  county  or  district  where  the  plaintiff  resided 
at  the  time  of  the  accrual  of  the  cause  of  action  or  in  the  county  or  district 
where  tbe  cause  of  action  arose.' 

"W.  G.  McAdoo,  Director  General  of  RaUroads." 

[1]  It  will  be  seen  from  the  foregoing  that  this  court  will  dismiss 
any  case  brought  after  a  promulgation  of  the  foregoing  orders  in  a 
county  or  district  elsewhere  than  where  the  plaintiff  resided  at  the 
time  of  the  accrual  of  the  cause  of  acticm  or  where  the  cause  of  ac- 
tion arose.  There  is  no  difficulty  in  construing  General  Order  No. 
18  as  amended  by  General  Order  No.  18a.  General  Order  26  is  as 
follows: 

,  "United  States  Railroad  Administration. 

"Office  of  the  Director  General,  Washington,  D.  0. 

"May  23,  1918. 
"General  Order  Na  26. 

''Whereas,  the  act  of  Congress  approved  March  21,  1918,  entitled  'An  act  to 
imvlde  for  the  <%ieratiou  of  trausportatlou  systems  while  under  federal  con- 
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trol,'  provides  (section  10)  'that  carriers  while  under  federal  control  shall  be 
subje'ct  to  all  laws  and  liabilities  as  common  carriers,  whether  arising  under 
state  or  federal  laws  or  at  common  law,  except  In  so  far  as  may  be  Inconsistent 
with  the  provisions  of  this  act  •  •  *  or  with  any  order  of  the  Presldwit. 
•  •  ♦  But  nj»  process,  mesne  or  final,  shall  be  levied  against  any  property 
under  such  federal  control,'  and  authorizes  the  President  to  exercise  any  of 
the  powers  b^  said  act  or  theretofore  granted  him  with  relation  to  federal 
control  through  such  agencies  as  he  might  determine ;    and 

"Whereas,  by  a  proclamation  dated  March  29,  1918,  the  President,  actin;: 
under  the  Federal  Control  Act  and  aU  other  powers  him  thereto  enabling,  au- 
thorized the  Director  General,  either  personally  or  through  such  divisions, 
agencies,  or  persons,  or  in  the  name  of  the  President,  to  issue  any  and  all 
orders  which  may  in  any  way  be  found  necessary  and  expedient  In  connection 
with  the  federal  control  of  systems  of  transportation,  railroads,  and  inlaml 
waterways  as  fuUy  In  all  respects  as  the  President  is  authorized  to  do,  and 
generally  to  do  and  perform  all  and  singular  acts  and  things  and  to'  exercl.se 
all  and  singular  the  powers  and  duties  which  in  and  by  the  said  act,  or  any 
other  act  in  relation  to  the  subject  hereof,  the  President  is  authorized  to  do 
and  perform;   and 

"Whereas,  It  appears  that  there  are  now  pending  against  carriers  under 
federal  control  a  great  many  suits  for  personal  Injury,  freight  and  damage 
claims,  and  that  the  same  are  being  pressed  for  trial  by  the  plaintiffs  in  states 
and  jurisdictions  far  removed  froui  the  place  where  Uie  persons  alleged  t« 
have  been  injured  or  damaged  resided  at  the  time  of  such  injury  or  damasf- 
or  far  remote  from  the  place  where  the  causes  of  action  arose,  the  effect  of 
such  trials  being  that  men  operating  the  trains  engaged  In  hauling  war  ma- 
terials, troops,  munitions,  or  supplies  are  required  to  leave  their  trains  au<l 
attend  court  aa  witnesses,  and  travel  sometimes  for  hundreds  of  miles  from 
their  work,  necessitating  absence  from  their  trains  for  days  and  sometimes  for 
a  week  or  more,  which  practice  Is  highly  prejudicial  to  the  just  Interests  of 
the  government  and  seriously  Interferes  with  the  physical  operation  of 
railroads,  and  the  practice  of  trying  such  cases  during  federal  control  In  re- 
mote jurisdictions  is  not  necessary  for  the  protection  of  the  rights  or  the  Just 
Interests  of  plaintiffs: 

"It  is  therefore  ordered  that  npon  a  showing  by  the  defendant  carrier  that 
the  just  Interests  of  the  government  would  be  prejudiced  by  a  present  trial  of 
any  suit  against  any  carrier  under  federal  control,  which  suit  Is  not  covereti 
by  General  Order  No.  18,  and  whidi  is  now  pending  In  any  coimty  or  district 
other  than  where  the  cause  of  action  arose  or  other  than  in  which  the  person 
alleged  to  have  been  injured  or  damaged  at  that  time  resided,  the  emit  shall 
not  be  tried  during  the  period  of  federal  control :  Provided,  If  no  suit  on  the 
same  cause  of  action  Is  now  pending  in  the  county  or  district  where  the  caust- 
of  action  arose,  or  where  the  person  injured  or  damaged  at  that  time  reslde<l, 
a  new  suit  may,  upon  proper  service,  be  Instituted  therein ;  and  if  such  suit 
is  now  barred  by  the  statute  of  limitations,  or  wlU  be  barred  before  October 
1,  1918,  then  the  stay  directed  by  this  order  shall  not  apply  unless  the  defend- 
ant carrier  shall  stipulate  in  open  court  to  waive  the  defense  of  the  statute 
of  limitations  in  any  such  suit  which  may  be  brought  before  October  1,  191S. 

"This  order  is  declared  to  be  neces.sary  In  the  present  war  emergency.  In 
the  event  of  unnecessary  hardship  in  any  case,  either  party  may  apply  to  the 
Director  General  for  relief,  and  he  will  make  such  order  therein  as  the  cir- 
cumstances may  reqiilre  consistent  with  the  public  interest. 

"This  order  is  not  intended  in  any  way  to  impair  or  affect  General  Order 
No.  IS,  as  amended  by  General  Order  No.  18a. 

"W.  G.  McAdoo,  Director  General  of  Ballroads." 

It  will  be  noted  that  in  both  General  Order  18  and  General  Order 
26  the  preambles  call  attention  to  the  fact  that  actions  have  been 
brougiit  at  places  far  remote  from  where  plaintiffs  reside  or  where 
the  cause  of  action  arose,  with  the  result  that  necessary  railroad  men 
are  required  to  travel  "sometimes  hundreds  of  miles,"  necessitating 


Digitized  by 


Google 


OOOKBB   V^.  NEW  TORE,  O.  A  W.  BT.  CO.  679  . 

absence  from  their  trains  "for  days  and  sometimes  for  a  week  or 
more."  It  is  also  stated  that  the  practice  of  trying  such  cases  dur- 
ing federal  control  "in  remote  jurisdictions"  is  not  necessary  for  the 
protection  of  the  rights  or  the  just  interests  of  plaintiffs. 

[2]  General  Order  No.  26  clearly  indicates  that  the  court  is  not  ex- 
pected to  act  automatically,  even  if  there  were  power  to  compel  it 
so  to  do,  which,  of  course,  would  not  be  suggested,  but  that  in  each 
case,  upon  the  facts  shown,  the  court  is  to  determine  whether  "the 
just  interests  of  the  government  would  be  prejudiced  by  a  present 
trial"  of  the  suit. 

It  clearly  was  not  the  intention  of  the  United  States  Railroad  Ad- 
ministration to  deprive  those  having  claims  against  railroads  of  their 
day  in  court,  nor  to  prevent,  wherever  possible,  a  speedy  disposition 
of  pending  actions.  Practically  no  case  against  a  defendant  railroad, 
whether  in  tort  or  in  contract,  can  be  satisfactorily  tried  without  the 
presence  in  the  courtroom,  and  consequently  the  absence  from  the 
railroad,  of  some  one  or  more  witnesses.  The  requirements  of  the 
railroad,  in  so  far  as  it  is  concerned  with  the  movement  of  war  ma- 
terials and  supplies,  or  any  other  part  of  its  operation  or  administra- 
tion deemed  important  by  the  government,  can  easily  be  met  by  the 
trial  judge  so  arranging  and  conducting  his  calendar  as  to  necessi- 
tate a  minimum  period  of  absence  of  railroad  employes  from  railroad 
work.  If,  for  instance,  an  accident  occurred  at  the  terminal  of  a  rail- 
road in  New  York  City,  whether  the  case  was  brought  in  the  United 
States  District  Court  or  in  a  state  court,  the  railroad  witnesses  would 
necessarily  be  absent  for  such  period  of  time  as  their  presence  would 
be  necessary  in  the  courtroom.  To  hold,  under  such  circumstances, 
that  the  case  should  be  stayed  until  after  the  expiration  of  federal 
control,  would  be,  in  effect,  to  deprive  the  plaintiff  of  his  day  in  court. 

Similarly,  in  view  of  the  quick  communication  between,  for  instance, 
Jersey  City  and  the  courthouse  of  this  court,  the  trial  of  a  case. re- 
quiring the  bringing  over  of  witnesses  from  Jersey  City  would  occupy 
veiy  little  more  time,  if  any,  of  the  railroad  witnesses,  than  that  which 
would  be  occupied  if  the  witnesses  were  brought  from  the  New  York 
terminals  of  the  Pennsylvania,  New  York  Central,  or  other  railroads. 
The  point  is  that  in  such  cases  it  would  be  manifestly  against  the  pur- 
pose and  spirit  of  the  order  to  stay  trials  of  pending  actions  until  the 
e]q>iration  of  federal  control,  alUiough  as  to  trial  on  a  particular 
date  it  may  be  well  assumed  that  the  trial  judge  will  accommodate 
his  calendar  to  the  legitimate  requirements  and  necessities  of  the  rail- 
road. 

To  illustrate  with  two  cases  which  require  different  treatment,  the 
following  examples,  which  were  before  me  for  consideration,  may  be 
noted:  In  one  case  the  accident  happened  near  Pittsburg,  the  plain- 
tiff resided  in  or  near  Pittsbuiig,  the  railroad  men  were  engaged  in  im- 
portant railroad  service  having  to  do  with  the  movement  of  war  ma- 
terials and  troops,  and  obviously  it  would  be  prejudicial  to  the  best 
interests  of  the  government  that  the  railroad  should  be  required  to 
bring  these  men  to  New  York,  when  a  trial  could  be  had  in  the  ap- 
propriate forum  in  Pennsylvania.    In  another  case  the  accident  hap- 
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pened  at  Perth  Amboy,  N.  J.,  and  the  railroad  witnesses  were  some 
three,  four,  or  possibly  five  men  employed  at  Perth  Amboy,  an,d  wheth- 
er the  case  was  tried  in  Newark  or  New  York  would  make  very  little 
difference  in  time.  In  this  case  plaintiff  was  a  railroad  employe,  and 
had  suffered  shocking  injuries,  which  it  is  claimed  fully  incapacitat- 
ed him,  and  the  case  was  well  up  on  the  calendar.  To  require  such  a 
plaintiff  to  start  all  over  again  and  bring  his  action  in  New  Jersey, 
delaying  him  perhaps  for  many  months,  would  be  the  kind  of  result 
which  I  am  confident  General  Order  No.  26  never  contemplated.  In 
cases  of  grave  injury,  speedy  trials  are  important,  to  prevent  the  in- 
jured person  from  becoming  a  public  charge,  a  result  which  imposes 
an  additional  burden  upon  the  other  members  of  the  community. 

Counsel  for  the  railroad  company  in  many  instances  have  deemed 
it  necessary  to  produce  in  court  all  of  the  members  of  the  train  crew, 
even  though  many  of  them  know  nothing  concerning  the  accident; 
but  this  has  doubtless  been  a  necessary  precaution  to  counteract  any 
reference  by  attorneys  for  plaintiff  as  to  the  absence  of  some  mem- 
bers of  the  crew.  In  every  case  where  I  have  denied  the  motion  for 
a  stay,  the  attorney  for  plaintiff  has  stipulated  that  no  reference  will 
be  made  to  the  absence  of  any  witness  who,  according  to  the  state- 
ment of  counsel  for  the  railroad  company,  knows  nothing  about  the 
accident.  It  is  impossible  to  lay  down  a  general  rule  in  this  regard, 
but  on  the  facts  of  each  case  as  presented  motions  in  proper  cases 
can  be  denied  upon  appropriate  conditions,  and  in  dealing  with  the 
subject  sensibly  and  practically  there  should  be  no  real  difficulty  in 
making  such  disposition  in  each  case  upon  its  own  facts  as  may  seem 
just  and  proper. 

The  questions  here  involved,  in  any  event,  are  confined  only  to  pend- 
ing actions,  and  from  my  point  of  view  many  elements  must  be  taken 
into  consideration.  Primarily  there  must  be,  of  course,  the  situation 
of  the  government,  which  at  this  time  requires  first  consideration, 
and  to  whose  necessities  private  rights  must  yield;  but,  in  addition, 
the  position  of  the  case  on  the  calendar,  the  physical  and  financial  con- 
dition of  plaintiff,  the  number  of  witnesses  for  the  railroad,  the  char- 
acter of  the  work  in  which  they  are  employed,  the  probable  length  of 
the  trial,  and  the  distance  from  the  place  of  employment  of  the  rail- 
road employes  to  the  court  house,  are  all  matters  which  will  have  a 
bearing  on  the  question  as  to  whether  or  not  the  action  shall  be  stayed. 

In  the  foregoing  I  have  not  attempted  to  outline  all  the  possibilities 
which  may  arise,  or  all  of  the  considerations  which  may  be  relevant ; 
but  I  have  merely  attempted  to  sketch  certain  broad  considerations 
for  the  guidance  of  those  concerned  with  this  subject-matter. 

Coming,  now,  to  the  case  at  bar,  it  appears  that  the  plaintiff  is  an 
infant  about  14  years  of  age,  now  suing  by  his  guardian  for  an  in- 
jury which  occurred  at  Scranton,  Pa.,  on  August  9,  1916.  Plaintiff 
and  his  guardian  then  resided  and  now  reside  in  Scranton,  Pa.  Four 
witnesses  of  the  railroad  are  actively  employed  by  it  in  its  freight  serv.- 
ice,  and  are  at  present  engaged  in  moving  coal,  freight,  munitions,  and 
other  war  materials  at  and  in  the  vicinity  of  Mayfield  Yard,  in  Penn- 
sylvania.   The  most  important  branch  of  the  defendant  railroad  at 
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this  time  is  the  one  running  from  Cardozia,  N.  Y.,  to  Scranton,  Pa., 
over  which  are  hauled  many  carloads  of  coal  from  the  mines  in  Penn- 
sylvania, and  in  which  freight  service  the  railroad  witnesses  are  en- 
gaged. The  showing  is  well  made  that  the  absence  of  these  em- 
ployes at  this  time  would  be  serious,  because  defendant  is  shorthanded, 
owing  to  the  large  number  of  employes  who  have  gone  into  the  mili- 
tary service,  or  who  have  left  to  obtain  positions  at  shipyards  and 
other  industries  performing  war  service,  for  which  lai^er  compensa- 
tion is  paid.  The  engineer,  the  fireman,  the  conductor,  and  one  of 
the  trainmen  are  all  necessary  and  material  witnesses  concerning  the 
accident. 

Defendant  further  submits  the  affidavit  of  a  physician  to  the  ef- 
fect that,  although  the  infant  plaintiff's  left  leg  has  been  amputated 
above  the  knee,  he  is  strong  and  robust,  and  his  heart,  lungs,  and  ab- 
domen are  normal,  and  he  is  otherwise  physically  normal.  Defendant 
also  submits  an  aJBidavit  from  one  O'Boyle,  presumably  an  investi- 
gator, that  he  has  seen  the  infant  plaintiff,  and  called  upon  him  with 
file  physician,  and  that  the  boy  is  regularly  attending  school. 

In  this  case  it  is  manifest  that  no  one  is  dependent  for  support 
upon  the  plaintiff,  and  he  does  not  need  any  medical  attendance.  On 
the  other  hand,  the  showing  made  by  the  railroad  indicates  beyond 
question  that  the  just  interests  of  the  government  would  be  prejudiced 
by  a  present  trial  of  the  action  in  this  jurisdiction.  An  action  can 
be  promptly  brought  in  Scranton,  where  plaintiff  resides,  and  where 
the  witnesses  of  defendant  will  be  available  at  a  minimum  of  incon- 
venience. 

[3]  In  such  circumstances  I  am  of  opinion  that  the  just  interests  of 
the  government  require  that  the  motion  should  be  granted. 

Motion  granted. 

Addendum. 

Since  writing  the  foregoing  I  note  the  opinion  of  Judge  Manton,  in 
Hamick  v.  Pennsylvania  Railroad  Co.,  254  Fed.  748,  filed  June  14, 
1918.  In  that  opinion  I  find  agreement  with  the  view  expressed  by 
me,  supra,  that  each  case  must  be  considered  on  its  own  merits. 


WASHINQTON  WATER  POWER  CO.  ▼.  HARBAUGH. 

(District  Court,  D,  Idaho,  N.  D.    August  30,  1918.) 

No.  701. 

t  ELECTBicrrr  «=»4 — Licenbes — Right  op  Wat — Indian  Resebvation — Revo- 
cation BT  Patent. 

In  view  of  the  ruling  of  the  Secretary  of  Interior  a  license  granted 
plaintiff  pursuant  to  Act  Feb.  15,  1901,  to  maintain  a  power  line  across 
the  Coeur  d'Alene  Indian  reservation,  held  not  revoked  by  the  granting 
of  a  patent  under  Act  June  21,  1900,  to  lands  used  aa  part  of  the  right  of 
way,  though  no  reservation  was  contained  therein. 
2.  EuscTKiciTT  ^i=»4 — Licenses — Right  of  Way — Indian  Rebekvation. 

A  permit  under  Act  Feb.  15,  1901,  to  construct  a  power  line  over  the 
Ooeur  d'Alene  Indian  reservation,  held  a  mere  license  revocable  by  the 
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Secretary  of  Interior,  to;;etber  with  a  ri^t  of  w«y  for  a  tdepbone  line 
granted  to  tbe  same  company  under  Act  SCarch  3,  1901,  8  3;    the  latter 
being  a  mere  incident  to  the  license. 
8.  KixcTBiciTT  «=»4 — Bights  of  Wat — Dunss  of  Owhkb. 

Where  a  patentee  of  public  lands  took  Bame  boidened  by  licoise  for 
power  line  granted  power  company,  held,  tbat  power  company  was  en- 
titled to  access  under  certain  oonditl<His  prescribed  to  govern  both 
parties. 

In  Equity.  Suit  by  the  Washington  Water  Power  Company,  a  cor- 
poration, against  C.  W.  Harbaugh.    Decree  for  plaintiff. 

John  P.  Gray,  of  Cceur  d'Alene,  Idaho,  for  plaintiff. 
C.  H.  Potts,  of  Cceur  d'Alene,  Idaho,  for  defendant 

DIETRICH,  District  Judge.  [1,  2]  The  defendant  is  the  owner  of 
160  acres  of  land  in  Kootenai  county,  Idaho,  across  which  extends  a 
high-tension  power  line  owned  and  operated  by  the  plaintiff.  The 
land  was  formerly  part  of  the  Coeur  d'Alene  Indian  reservation,  and 
while  it  was  still  tribal  property  the  power  line  was  constructed,  under 
a  permit  granted  by  the  Secretary  of  the  Interior  on  July  7,  1902, 
pursuant  to  provisions  of  Act  Feb.  15,  1901,  c.  372,  31  Stat.  790.  Up- 
on the  same  poles  the  plaintiff  also  maintains  a  telephone  line,  used 
in  connection  with  the  maintenance  and  operation  of  the  power  line, 
the  application  for  which  was  approved  by  the  Secretary  of  the  In- 
terior April  15,  1902,  under  section  3  of  the  act  of  March  3,  1901  (31 
Stat.  1083,  c.  832).  After  the  construction  of  the  power  and  tele- 
phone line.  Congress  made  provision  for  the  opening  of  the  reser- 
vation, by  Act  June  21,  1906,  c.  3504,  34  Stat.  335.  Pursuant  to  the 
terms  of  this  act,  the  land  in  question  was  allotted  to  one  Sophia  Chris- 
tene  Mishell,  an  Indian,  who  died  before  final  patent  issued,  and 
thereafter,  on  February  8,  1915,  it  was  duly  offered  for  sale,  and  the 
defendant,  being  the  highest  and  best  bidder  therefor,  became  the 
purchaser.  Patent  in  fee  simple  issued  under  date  of  August  18,  1915. 
The  patent  contains  no  notation  of  any  kind  referring  to  the  power 
and  telephone  line  or  the  right  of  way  therefor.  The  defendant  bad 
knowledge  of  the  existence  of  the  power  line  at  the  time  he  pur- 
chased, and  apparently  made  no  inquiry  touching  the  rights  or  claims 
of  the  plaintiff  company.  After  his  purchase  he  inclosed  the  land  with 
a  fence,  but  left  no  gateways  or  other  openings  through  which  the 
plaintiff  could  enter  for  the  purpose  of  inspecting  and  repairing  its  line. 
He  also  plowed  up  the  land  along  the  line.  It  is  also  alleged  in  the 
complaint  that  he  declined  to  permit  the  plaintiff  to  patrol  the  line, 
and  gave  out  and  threatened  that  he  would  prevent  it  and  its  employes 
from  going  on  the  same.  The  plaintiff  asserts  a  right  of  way  extend- 
ing 50  feet  upon  either  side  of  its  line,  and  prays  for  an  injunction 
restraining  the  defendant  from  interfering  with  its  proper  use  of  the 
right  of  way. 

It  is  not  questioned  by  the  defendant  that  the  plaintiff  duly  pro- 
cured a  right  of  way  for  the  maintenance  of  a  telephone  line,  and  a 
permit  for  the  construction  and  maintenance  of  its  power  line,  at  the 
dates  hereinbefore  stated  and  pursuant  to  the  provisions  of  tiie  acts 
of  Congress  above  cited.    His  contention  is  that  the  telephone  line  is 
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a  mere  incident  of  the  power  line,  and  that  for  the  transmission  line 
the  plaintiff  never  acquired  anything  more  than  a  revocable  license,  and 
that  the  issuance  of  the  patent  ipso  facto  operated  to  revoke  the  license. 
It  seems  clear  that  the  right  acquired  for  the  telephone  line  was  in 
the  nature  of  an  easement,  and 'that  the  right  acquired  for  the  main- 
tenance of  a  power  line  was  in  the  nature  only  of  a  permit  or  license 
revocable  at  the  will  of  the  Secretary  of  the  Interior.  It  is  further 
true  that  the  telephone  line  is  a  mere  mcident  of  the  transmission  line. 
Hence  the  controlling  question  is  whether  the  license  or  permit  for 
the  power  line  was  revoked  by  the  issuance  of  patent.  In  transactions 
betTiveen  private  individuals  the  general  rule  is  that  a  conveyance  of 
the  land  by  the  licensor  operates  to  revoke  the  license,  and  all  rights 
and  privileges  of  the  licensee  terminate  as  of  pourse.  This  principle, 
it  seems,  was  for  some  time  recognized  by  express  rule  of  the  Interior 
Department,  as  being  applicable  to  licenses  granted  under  the  act  of 
February  15,  1901,  but  upon  August  23,  1912,  after  consideration, 
the  conclusion  was  reached  by  the  department  that,  "to  effectuate  the 
purpose  of  the  statute,  it  is  necessary  that  a  permit  once  given  should 
be  superior  to  the  rights  of  the  subsequent  patentee  of  the  land  until 
such  time  as  the  permit  is  duly  revoked  by  the  Secretary  of  the  In- 
terior in  the  exercise  of  the  express  authority  given  by  the  statute." 
(Jitter  of  August  23^,  1912,  to  the  Commissioner  of  the  General  L,and 
Office,  by  Walter  I,.  Fisher,  Secretary  of  the  Interior.)  In  discussing 
the  question,  among  other  things,  the  honorable  Secretary  said : 

"The  rule  of  private  real  property  law  under  which  such  a  license  is  re- 
voked by  the  transfer  of  the  fee-simple  title  has  no  application  to  either  the 
legal  or  the  economic  data  with  which  Congress  was  dealing  in  this  legisla- 
tion, and  therefore  the  intent  to  enact  the  said  rale  should  not  be  Uuputed 
to  CoDgress  In  the  absence  of  clear  implication  of  such  Intent" 

And  again: 

"In  Tlew  of  the  permanent  character  of  the  works  authorized  to  be  construct- 
ed under  the  act  of  February  15,  1901,  and  the  large  Investment  necessary  to 
each  construction,  tbe  statute  ought  not  to  be  Interpreted  as  giving  a  precarious 
lenure  except  in  so  far  as  dearly  appears  from  the  words  used  by  Congress. 
After  careful  consideration  of  the  matter,  I  am  of  the  opinion  that  the  intent 
of  Congress  was  to  protect  the  public  by  retaining  in  the  hands  of  the  Secre- 
tary of  the  Interior  full  control  over  water  power  development,  throngh  the 
device  ot  making  permits  revocable  at  his  discretion.  The  statute  authoi^ 
ized,  in  more  g«ierons  and  comprehensive  terms  than  had  been  used  In  any 
preceding  statute,  the  development  of  water  for  domestic  and  public  supply,  ir- 
rigation, mining,  and  power,  and  also  the  development  and  transmission  ot 
electricity.  Its  primary  purpose  was  to  encourage  development  under  im- 
questloned  pnblic  control.  The  former  regulation,  which  provided  that  'the 
final  disposal  by  the  United  States  of  any  tract  traversed  by  the  permitted 
right  of  way  is  of  Itself,  \\'ithout  further  act  on  the  part  of  the  department,  a 
rerocation  of  the  permission,  so  far  as  It  affects  that  tract,'  was  directly  con- 
trary to  the  purpose  of  the  statute  as  above  interpreted.  It  discouraged  de- 
velopment by  making  the  tiUe  of  the  permitee  subject  to  that  of  the  final 
patentee  of  the  land  occupied  under  the  permit,  and  it  abandoned  all  attempt 
at  pobllc  control  as  soon  as  the  land  was  finally  disposed  of." 

Accordingly,  by  express  regulation,  which  was  still  in'  force  at  the 
time  the  defendant  purchased  the  land  and  received  his  patent,  it  was 
provided  that-^ 
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"The  final  disposal  by  the  United  States  of  any  tract  traTcrsefl  by  a 
right  of  way  pennitted  under  the  said  act  shall  not  be  construed  to  be  a 
revocation  of  such  permission  In  whole  or  in  part,  but  such  final  disposal  shall 
be  deemed  and  taken  to  be  subject  to  such  right  of  way  until  such  permission 
shall  hare  been  specifically  revoked  In  accordance  with  the  provlslooa  of  said 
act" 

It  is  to  be  admitted  that  the  language  of  the  act  does  not  put  the 
intent  of  Congress  beyond  all  doubt,  but,  the  reasoning  of  the  honor- 
able Secretary  as  in  part  set  forth  in  the  foregoing  extracts  from  his 
letter  of  August  23,  1912,  is  not  without  force,  and  besides,  under  a 
familiar  rule,  some  weight  is  to  be  accorded  to  the  practical  construc- 
tion given  to  a  doubtful  statute  by  a  high  administrative  officer.  The 
view  is  therefore  adopted  that  the  issuance  of  the  patent  to  the  de- 
fendant did  not  revoke  the  plaintiff's  license.  It  may  be  unfortunate, 
but  it  is  not  of  controlling  importance,  that  the  patent  did  not  contain 
a  notation  referring  to  the  plaintiff's  right  of  way,  as  required  by  the 
regulations  of  August  23,  1912.  The  record  does  not  purport  to  fur- 
ni^  any  explanation  for  this  omission,  but  in  view  of  the  other  express 
provisions  of  the  regulations  it  cannot  be  held  that  the  silence  of  the 
patent  in  this  respect  imports  an  intent  on  the  part  of  the  Secretary  of 
the  Interior  to  revoke  the  license.  It  is  much  more  reasonable  to 
assume  that  the  absence  of  the  notation  is  the  result  of  inadvertence 
or  carelessness  on  the  part  of  some  subordinate  officer  or  employe, 
•and  neither  the  right  of  the  plaintiff  to  use  such  right  of  way  nor  of 
the  government  to  control  it  could  be  divested  by  a  mere  clerical 
omission.  It  is  hardly  possible  to  contend  that  the  defendant  was  in 
any  wise  misled  to  his  injury.  Admittedly  he  knew  that  the  plaintiff 
was  maintaining  and  operating  the  transmission  line,  and  so  far  as 
appears  he  was  willing  to  purchase  the  property  subject  to  such  right 
as  it  then  had.  When  he  made  his  offer  he  had  no  assurance  or  inti- 
mation that  a  patent  would  be  issued  without  a  notation  referring  to 
the  right  of  way.  Accordingly  it  is  held  that  neither  the  int^prity  nor 
the  extent  of  the  plaintiff's  right  was  affected  by  the  issuance  of  the 
patent. 

[3]  The  other  important  question  relates  to  the  measure  of  such 
right.  It  is  hardly  necessary  to  say  that  the  courts  can  neither  enlarge 
nor  diminish  such  right  as  was  conferred  by  the  Secretary  of  the  In- 
terior. The  definition  of  this  right  is  to  be  looked  for  in  the  instru- 
ment of  license.  The  writings  constituting  the  license  consist  of  a  map 
filed  by  plaintiff  with  the  Secretary  of  the  Interior  simplv  delineating 
by  course  and  distance  its  proposed  power  line,  and  of  the  following 
indorsement  thereon: 

"Dept  of  the  Interior,  July  7. 1902. 
"The  use  of  the  right  of  way  shown  on  the  map  is  hereby  permitted  in  ac- 
cordance with  the  provisions  of  the  act  of  Congress  approved  February  15, 
1901—31  Stat  790 — and  the  regulations,  present  or  future,  thereunder. 

"B.  A.  Hltchco<^  Secretary." 

It  will  be  noted  that  neither  upon  the  map  nor  in  the  indorsement 
thereon  is  any  specific  width  designated.  It  must  therefore  be  held 
that  it  was  the  intention  of  the  plaintiff  to  claim  and  of  the  Secre- 
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tary  of  the  Interior  to  grant  only  such  occupancy  and  use,  within  the 
maximum  width  of  100  feet  authorized  by  law,  as  were  reasonably 
necessary  to  enable  the  plaintiff  to  construct,  maintain,  and  operate  its 
line,  and  such  is  now  thought  to  be  the  measure  of  the  plaintiff's  rights. 
The  land  belongs  to  the  defendant.    He  has  the  right  to  occupy  and 
use  the  same,  subject  to  the  reasonable  needs  of  the  plaintiff  in  main- 
taining and  operating  its  line.    By  the  evidence  it  is  shown  that,  in 
maintaining  and  operating  the  line,  the  employes  of  the  plaintiff  must 
from  time  to  time  pass  along  it  for  the  purpose  of  inspection,  and  of 
course  it  will  also  be  necessary  to  have  access  at  irregular  intervals 
for  the  purpose  of  repairs  and  renewals.     It  is  not  necessary  that 
the  line  be  excluded  from  the  defendant's  inclosure ;  but  if  he  main- 
tains fences  he  must  provide  gates  therein  along  the  line,  for  the 
plaintiff's  use — agates  of  sufficient  width  for  the  passage  of  ordinary 
vehicles.     It  will  be  the  duty  of  the  plaintiff  to  furnish  locks  and  to 
keep  such  gates  locked.    In  passing  along  the  line  the  plaintiff's  em- 
ployes must  take  care  not  to  do  more  injury  to  the  defendant's  grow- 
ing crops  than  may  be  reasonably  necessary,  and  they  must  keep 
within  50  feet  of  the  center  of  the  line,  and  within  a  roadway  upon 
one  side  or  the  other.    Likewise,  in  making  repairs  or  renewals,  rea- 
sonable care  should  be  exercised  not  to  do  unnecessary  damage  to 
crops  growing  along  aiyd  near  the  line. 

A  proper  form  of  decree  will  be  prepared  by  counsel  for  the  plain- 
tiff, and  submitted  to  counsel  for  the  defendant  for  his  approval,  be- 
fore it  is  presented  for  signature. 


SIBBERT  y.  PATAPSCO  SfflP  CEHiING  ft  STBVBDOEB  CO.  et  al. 

(District  Court,  D.  Maryland.    November  7,  1918.) 

L  Masteb  and  Skbvant  4=s358 — EuccnoN  of  Rkuedt — Wobkiiek'b  Comper- 

a&TION  ACT. 

A  stevedore.  Injured  while  loading  a  vessel,  who  was  entitled  under 
JudUdal  Code,  f  24,  par.  3,  as  amended  by  Act  Oct  6,  1917,  to  the 
remedy  afforded  by  the  state  Workmen's  Oompensatlon  Act,  held  not  to 
have  elected  that  remedy  by  signing  at  the  request  of  an  attorney  the 
notice  to  his  employer  contemplated  t^  the  Compensation  Act,  and  to  be 
entitled  to  sue  in  admiralty,  eta 

2.  SniPFnto  «=s>S4(3) — IttrvsOB  to  Stevedobb — Safe  Piace  to  Wobk — Oa- 

DKBS. 

A  Stevedore  company,  though  It  ordered  its  foreman  to  remove  all  hatch 
beams,  etc.,  held  chained  with  knowledge  of  noncompliance  with  order, 
so  that  It  could  not  escape  liability  to  a  stevedore,  injured  by  the  falling 
of  a  beam  on  the  ground  the  company  had  discharged  its  duty  as  to  fur- 
nishing safe  place,  etc 

8.  Shipping  «=»84(4) — Injubies  to  Stevedobb — ^Vice  Peincipal. 

The  foreman  of  a  stevedore  company  held  a  vice  principal  as  to  a  steve- 
dore, so  the  company  could  not  escape  liability  for  the  foreman's  negli- 
gence on  the  ground  he  was  a  fellow  servant  of  the  injured  stevedore. 

t=>TFot  othM  caaM  ■••  Misa  topic  A  KET-NUUBBB  in  aU  ICay-Niunbersd  Digest*  A  Indezw 
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4.  Dauaoes  9sot3Z(9) — Pebsonai.  iNJimizs — Meabube. 

Beld,  that  ?3,791  should  be  allowed  a  stevedore  for  Injuries  wlilcb  ne- 
cessitated the  amputation  of  bis  leg  below  the  knee,  and  caused  a  loss  of 
wages  and  expenditure  for  medical  attention  amounting  to  $791. 

In  Admiralty.  Libel  by  John  Siebert  against  the  Patapsco  Ship 
Ceiling  &  Stevedore  Company,  the  PriiKe  Line,  Limited,  and  Fumess 
Withy  &■  Co.,  Limited.  Decree  for  libelant  against  the  first-xiamed 
respondent. 

George  T.  Mister,  of  Baltimore,  Md.,  for  libelant. 
John  B.  Deming  and  Whitelock,  Deming  &  Kemp,  all  of  Baltimore, 
Md.,  for  respondents. 

ROSE,  District  Judge.  On  January  5th  last  the  respondent,  the 
Patapsco  Ship  Ceiling  &  Stevedore  Company,  hereinafter  called  the 
"employer,"  was  engaged  through  its  employes,  of  whom  the  libelant 
was  one,  in  loading  the  Chinese  Prince,  hereinafter  referred  to  as 
the  "ship."  The  respondents  the  Prince  Line,  Limited,  and  Fumess 
Withy  &  Co.,  Limited,  were  respectively  owner  and  agent  of  the  ship. 

The  libelant  was  working  in  the  ship's  hold.  By  the  fall  of  one 
of  the  strong  backs  intended  to  support  the  hatch  covers,  one  of  his 
legs  was  so  badly  crushed  as  to  necessitate  amputation  below  the  knee. 
He  suffered  other  serious  and  painful  injuries,  'hut  these,  fortunately, 
proved  to  be  temporary. 

f  1]  One  week  after  the  accident  libelant  signed  the  notice  to  the  em- 
ployer, contemplated  by  the  Workmen's  Compensation  Act  of  Mary- 
land, that  he  had  been  hurt,  and  requesting  that  it  should,  in  accord- 
ance with  law,  supply  him  with  medical  attendance.  This  notice  was 
countersigned  by  a  well-known  member  of  the  Baltimore  bar,  and  by 
or  through  the  latter  was  promptly  served  upon  the  employer.  There- 
after the  same  attorney  filed  a  claim  with  the  state  Industrial  Accident 
Commission.  Because  libelant  was  long  in  the  hos{Mtal,  the  hearing 
was  put  off,  and  before  it  was  actually  held  he  asked  permission  of 
the  commission  to  withdraw  his  claim.  After  inquiry,  the  commission 
permitted  him  to  do  so,  on  the  ground  that  in  the  condition  he  was 
at  the  time  he  signed  the  notice  he  did  not  so  appreciate  its  nature  as 
to  make  it  fair  to  hold  that  he  had  irrevocably  committed  himself  by 
it.  The  employer  in  this  court  insists  that,  in  spite  of  the  findings 
and  action  of  Uie  commission,  the  delivery  of  the  notice  was  a  final 
election  to  waive  libelant's  right  to  proceed  in  the  admiralty. 

The  libelant  here  testified  that  he  signed  such  notice  because  it  was 
brought  to  him  by  a  young  man  who  told  him  he  should  sign  It.  It 
was  then  only  a  week  after  the  accident,  and  he  was  in  such  a  state  of 
pain  from  some  of  his  injuries  that  he  could  not,  and  did  not,  give 
the  matter  any  consideration,  but  appended  his  signature,  as  he  had 
been  bidden  to  do.  He  said  he  thought  the  young  man  referred  to  was 
an  assistant  to  the  member  of  the  bar  who  had  countersigned  the 
paper,  but  how  either  of  them  had  learned  of  the  accident,  or  who, 
if  any  one,  had  asked  either  of  them  to  interest  himself  in  the  mat- 
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ler,  he  did  not  know.  I  sent  at  once  for  the  attorney  in  question, 
and  he  testified  that  he  had  never  seen  the  libelant  until  the  latter 
was  out  of  the  hospital,  and  had  come  to  tell  him  that  he  wanted  to 
put  his  case  in  other  hands.  He  further  stated  that  the  matter  had 
originally  been  brought  to  him  by  a  young  lawyer,  whose  name  he 
gave,  and  for  whom  he  had  occasionally  tried  cases ;  but  the  gentleman 
had  at  least  temporarily  quit  practice  to  accept  employment  in  a  mu- 
nition plant.  There  the  evidence  on  this  branch  of  the  case  stopped, 
except  that  it  appeared  that  the  employer,  in  consequence  of  the  notice 
referred  to,  but  without  the  knowledge  of  the  libelant,  had  shortly 
after  the  accident  paid  $29  of  the  latter's  hospital  expenses.  Before 
he  was  discharged  from  the  hospital,  his  total  bill  had  run  up  to  $266. 
The  evidence  shows,  as  the  commission  held,  that  the  libelant  did 
not  ai^reciate,  and  was  not  in  a  condition  to  appreciate,  the  signifi- 
cance of  the  paper  he  had  signed,  nor  did  he  know  that,  the  person 
who  procured  his  signature  was  claiming  to  act  as  his  representative. 
Every  rational  system  of  jurisprudence  strives  to  insure,  as  far  as 
may  be,  that  a  man  shall  not  lose  important  rights  merely  because  he 
has  done  some  formal  thing  in  excusable  ignorance  of  its  nature  and 
significance. 

When  it  came  out  for  the  first  time  at  the  hearing  in  this  court  that 
the  $29  had  been  paid,  I  required  the  libelant  to  reimburse  the  employ- 
er as  a  condition  to  going  on  with  his  case.  This  was  done  at  once. 
I  did  not  intend  to  rule  that  such  a  requirement  should  always  be 
made,  as  sometimes  it  tnight  work  hardship  and  injustice;  but  it  is 
obviously  fair  wherever  the  libelant  is  in  a  condition  to  comply  with 
it,  as  in  this  case  he  was.  In  this  state  of  the  record,  it  is  unnecessary 
to  decide  anything,  except  that  this  libelant  was  free  to  prosecute  his 
libel.  Whether  hie  could  have  done  so,  had  he  understandingly  in- 
voked the  jurisdiction  of  the  commission,  i^eed  not  be  passed  upon. 
The  act  of  Congress  approved  October  6,  1917  (40  Stat  395,  c.  97) 
gave  an  employe,  mjured  on  water,  the  right  to  avail  himself  of  the 
Workmen's  Compensation  Law  of  the  state.  This  result  was  ac- 
complished by  amending  paragraph  3  of.  section  24  of  the  Judicial 
Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1091  [Comp.  St.  1916,  § 
991]).  The  relevant  portions  of  that  paragraph  were  a  part  of  the 
original  Judiciary  Act  of  1789,  and  gave  the  District  Courts  of  the 
United  States  cognizance  of  "all  civil  cases  of  admiralty  and  mari- 
time jurisdiction,  saving  to  all  suitors  the  right  of  a  common-law 
remedy,  where  the  common  law  is  competent  to  give  it."  The  amend- 
ing statute  added  the  words,  "and  to  claimants  the  rights  and  reme- 
dies of  the  Workmen's  Compensation  Law  of  any  state."  So  far  as 
I  know,  it  has  never  been  held  that  the  mere  institution  of  a  common- 
law  suit  to  recover  for  a  maritime  tort  precluded  the  plaintiff  from 
subsequently  seeking  relief  in  admiralty. 

[2,  3]  It  remains  to  pass  upon  the  merits.  The  accident  happened 
because  the  libelant  was  worlang  under  a  hatch  beam  or  strong  back, 
which  had  not  been  removed,  and  which  was  not  bolted  in  place.  The 
hook  or  the  chain,  used  to  raise  and  lower  the  load,  caught  under  the 
beam  and  pulled  it  out  of  its  support    There  is  no  question  that  the 
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place  in  which  the  plaintiff  was  working  was,  trader  such  circum- 
stances, unsafe. 

It  is  in  evidence  that  the  employer  had  given  general  instructions  to 
its  foremen  always  to  remove  all  the  hatch  beams,  or,  if  any  were 
left  in  place,  to  see  that  they  were  firmly  secured  by  bolts  or  pins. 
It  is  ai^ed  that  the  foreman  was  a  fellow  servant  of  the  libelant,  and 
that  the  latter  assumed  the  risk  of  his  negligence.  It  is  true  that  the 
instruction  was  given,  and  that  the  chief  executive  of  the  employer 
appreciated  its  importance,  and  was  sincerely  anxious  that  it  should 
be  obeyed.  It  is  equally  clear,  however,  that  his  subordinates  habitu- 
ally disregarded  it,  in  that  they  never  made  any  real  attempt  to  see  that 
it  was  enforced. 

To  remove  the  hatch  beam  took  from  5  to  15  minutes.  The  bolts 
for  it  were  not  always  right  at  hand.  The  foreman  and  the  gang 
leaders  were  anxious  to  maintain  their  tonnage  record.  Familiarity 
with  danger  made  them  careless  of  the  safety  of  the  men  under  them. 
So  generally  was  the  instruction  ignored,  and  so  easy  would  it  have 
been  for  the  employer  to  have  discovered  that  fact,  that  it  cannot  now 
successfully  claim  that  by  merely  issuing  the  order  it  had  done  all 
that  was  incumbent  on  it  to  make  sure  that  the  men  were  given  a  safe 
place  in  which  to  iirork.  That  obligation  it  could  not  delegate.  More- 
over, the  foreman  or  "chargeman,"  who  should  have  seen  that  the 
beam  was  removed  or  bolted  in,  was,  upon  the  evidence,  a  vice  prin- 
cipal, rather  than  a  fellow  servant,  of  the  libelant.  He  had  full 
charge  of  the  loading  of  the  ship  and  of  all  the  men  employed  in 
doing  it.  Subject  to  his  orders  were  the  gang  leaders,  who  had  the 
right  to  employ  and  discharge  the  workmen — ^in  the  modern  ver- 
nacular, the  power  of  "hiring  and  firing."  The  men  who  did  the 
actual  work  were  bound  to  obey  the  orders  of  the  foreman.  I  am 
satisfied,  although  he  denies  it,  tfiat  he  gave  the  order  not  to  remove 
some  of  the  beams,  including  the  one  which  fell  on  the  libelant,  and 
that  the  libelant  and  his  fellow  workmen,  if  they  were  to  maintain 
their  places,  had  no  choice  other  than  to  do  what  he  told  them  to  do. 
The  employer  must  be  held  liable. 

There  is  nothing  shown  to  charge  either  of  the  other  respondents, 
and  as  to  them  the  libel  must  be  dismissed. 

[4]  The  costs  of  medical  attendance,  of  the  artificial  limb,  and  the 
loss  of  w£iges  of  libelant  while  in  the  hospital,  total  $^91.  I  will  al- 
low $3,000  more  as  compensation  for  his  suffering  and  permanent 
injuries,  or  an  aggregate  of  $3,791. 

A  decree  against  the  employer  for  that  amount  will  be  signed. 
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00R8IGA  TRANSIT  GO.  t.  W.  S.  MOOBB  GBAIN  CX>. 

TBX  CORSICA. 

(Clrcalt  Coart  of  Appeals,  Eighth  Circuit    NoTember  11,  IMS.) 

No.  4960. 

1.  SmppiNQ  4=>51 — Bbkach  of  Contract  fob  Chakteb — Lien. 

Act  Cong.  June  23,  1910  (Comp.  St.  1916,  S  T783),  applies  only  to  repairs, 
snpplies,  and  other  necessaries  furnished  the  vessel  at  the  home  port, 
and  does  not  give  a  lien  for  damagets  for  breach  of  contract,  for  a. 
charter. 

2.  Shzppino  «s>51 — Chastkb — Bbeaoh  bt  Ownxb — Lien. 

While  Hens  on  vessels  which  are  of  a  maritime  nature  may  be  given  by 
state  statute  which  are  not  cognizable  and  enforceable  under  the  general 
admiralty  law,  Gen.  St.  Minn.  1913,  {  8318,  declaring  that  every  vessel 
used  tn  navigating  the  waters  of  the  state  shall  be  liable  for  nonperform- 
ance of  any  contract  of  affreightment,  etCy  did  not  give  a  lien  on  a  vessel 
used  in  navigating  the  waters  of  the  Great  Lakes  for  breach  of  a  charter 
party  to  carry  grain  from  Minnesota  to  Ohio. 

3.  Shippinq  «=»51 — Breach  of  Contract  fob  Chabteb — Lien. 

An  execatory  contract  for  the  future  employment  of  a  vessel  is  not  a 
maritime  contract,  and  consequently  a  breach  gives  the  cliarterer  no  lien. 

4.  Mabitimx  Lixns  «s>16 — Powbb  ov  Staik — Breach  of  Cbabtxr. 

A  state  has  no  power  to  grant  a  maritime  lien  against  foreign  vessels 
navigating  the  Great  Lakes  for  causes  of  actl<m  which  liave  never  been 
recognized  as  maritime  liens. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;  Page  Mofris,  Judge. 

Libel  by  the  W.  S.  Moore  Grain  Company  against  the  steamer  Cor- 
sica, claimed  by  the  Corsica  Transit  Company.  From  a  decree  for  li- 
hel<mt,  claimant  appeals.    Reversed. 

Frederick  h.  Leckie,  of  Cleveland,  Ohio  (Frank  S.  Masten  and  Hold- 
ing, Masten,  Duncan  &  Leckie,  all  of  Cleveland,  Ohio,  on  the  brief), 
for  appellant. 

H.  R.  Spencer,  of  Duluth,  Minn.  (R.  W.  Spencer,  of  Duluth,  Minn., 
on  the  brief),  for  appellee. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  TRIEBER,  Dis- 
trict Judge.  , 

TRIEBER,  District  Judge.  This  is  an  appeal  from  a  decree  in  favor 
of  the  appellee  in  a  proceeding  in  rem  in  admiralty.  The  libel  was 
against  the  steamer  Corsica,  of  which  the  appellant  is  the  owner  and 
claimant.  The  allegations  in  the  libel,  so  far  as  they  are  material  are 
that  on  or  about  September  14,  1915,  the  libelant  at  the  city  of  Duluth, 
Minn.,  chartered  said  steamer  for  a  cargo  of  wheat  from  the  port  of 
Duluth  to  Lake  Erie  ports,  at  the  rate  of  3V^  cents  per  bushel,  shipment 
to  be  made  during  the  last  half  of  October,  1915,  at  such  times  during 
said  period  as  libelant  might  select.  That  the  owners  of  said  vessel 
refused  to  carry  out  that  contract,  after  request  from  libelant,  although 
it  was  ready  and  willing  at  all  times  to  pay  the  carrying  charges  there- 
on.    That  by  reason  thereof  libelant  will  suffer  damages  in  the  sum  of 

^3For  oUier  cases  see  sam*  topic  ft  KEY-NUMBER  tn  all  Key-Numbered  Digests  A  Indexes 
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$5,000 ;  that  it  has  a  statutory  lien  on  the  vessel  for  the  damages  sus- 
tained. The  prayer  for  relief  is  the  usual  one  in  proceedings  in  rem 
in  admiralty  proceedings. 

The  appellee  filed  its  claim  of  ownership  of  the  vessel,  and  filed  ex- 
ceptions to  the  libel,  alleging  as  ground  that  the  allegations  thereof  do 
not  disclose  any  admiralty  or  maritime  claim  or  lien  upon  the  vessel 
whereupon  an  attachment  could  be  founded.  The  exception  to  the 
libel  having  been  overruled  an  answer  was  filed  by  the  claimant,  and 
upon  final  hearing  a  decree  in  favor  of  libelant  entered.  In  view  of  the 
conclusions  reached  by  us  it  is  unnecessary  to  set  out  the  all^ations  in 
the  answer  or  the  proofs  upon  which  the  cause  was  heard. 

[1,  2]  The  appellee  makes  no  claim  of  a  lien  by  virtue  of  the  mari- 
time law,  but  in  the  libel  and  argument  claims  a  statutory  lien  under  a 
statute  of  Minnesota.  As  the  libel  alleges  that  the  charter  of  the  boat 
was  made  in  Duluth,  in  the  state  of  Minnesota,  and  the  cargo  was  to 
be  delivered  to  the  boat  there,  it  is  immaterial  what  the  laws  of  the 
state  of  Ohio  are,  which  were  referred  to  in  appellee's  brief  and  oral 
argument.  The  statute  of  Minnesota,  upon  which  the  Ubelant  relies, 
is  section  8318,  Gen.  St.  Minn.  1913,  and  so  far  as  it  is  applicable  to 
the  issues  in  the  case  at  bar  is  as  follows: 

"Every  boat  or  vessel  used  In  navigating  the  waters  of  this  state  sliall  be 
liable  for  the  claims  or  demands  hereinafter  mentioned,  and  whldi  shall  con- 
stitute Hens  thereon.    •    •    • 

"(H)  For  all  demands  or  damages  accming  from  the  non-performance  or 
mulperformanre  of  any  contract  of  affreightment,  or  any  contract  touching  the 
transjwrtatlon  of  persons  or  property  entered  into  by  the  master,  ovnier,  agent, 
or  consignee  of  the  boat  or  vessel  on  which  such  contract  Is  to  be  performed." 

Act  Cong.  June  23,  1910,  c.  373,  36  St.  604,  U.  S.  Comp.  St.  1916, 
§  7783,  applies  only  to  repairs,  supplies,  and  other  necessaries  furnish- 
ed the  vessel  at  the  home  port,  and  not  to  damages  for  a  breach  of  con- 
tract for  a  charter,  and  therefore  has  no  application  to  the  issue  involv- 
ed in  the  instant  case.  The  Rupert  City  (D.  C.)  213  Fed.  263,  273 ; 
The  Dredge  A.  (D.  C.)  217  Fed.  617. 

Does  the  statute  of  Minnesota,  where  the  action  was  instituted,  the 
contract  made,  the  freight  was  to  be  furnished,  and  the  contract  per- 
formed, give  such  a  lien,  which  may  be  enforced  in  an  admiralty  court, 
in  a  proceeding  in  rem  against  the  vessel  ?  That  liens  on  vessels,  which 
are  of  a  maritime  nature,  may  be  given  by  state  statutes,  which  are  not 
cog^nizable  and  enforceable  under  the  general  maritime  law  may  be  con- 
ceded. The  leading  case  on  this  subject  in  The  Lottawanna,  21  Wall. 
558,  22  L.  Ed.  654,  which  has  been  consistently  adhered  to  ever  since. 
In  The  Robert  W.  Parsons,  191  U,  S.  17.  24,  24  Sup.  Ct.  8,  9  (48  L. 
Ed.  73)  the  court  said : 

"That  a  state  may  provide  for  liens  in  favor  of  materialmen  for  necessaries 
furnished  to  a  vessel  In  her  home  iwrt,  or  In  a  port  of  the  state  to  which  she 
belongs,  though  the  contract  to  furnish  the  same  is  a  maritime  contract,  and 
that  such  liens  can  be  enforced  by  proceedings  In  rem  In  the  District  Courts 
of  the  United  States,  is  so  well  settled  by  a  series  of  cases  in  this  court  as  to  be 
no  longer  open  to  question." 

But  in  all  the  cases  the  claims  were  of  a  nature  which  were  maritime, 
but  unenforceable  in  a  court  of  admiralty,  because  furnished  at  the 
home  port.   A  rule  changed  by  the  act  of  June  23,  1910. 
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What  is  the  effect  of  the  Minnesota  statute?  It  will  be  noted  that 
the  statute  is  limited  to  "boats  or  vessels  used  in  navigating  the  waters 
of  this  state."  This  statute  has  never  been  construed  by  the  court  of 
last  resort  of  that  state,  but  other  courts,  involving  state  statutes  con- 
uining  the  same  limitation,  have  held  that  it  was  clearly  restricted  to 
vessels  "which  are  confined  in  their  usual  and  substantial  employment 
in  the  waters  of  the  state."  The  Sea  Witch,  1  Cal.  162;  The  Haytian 
Republic  (D.  C.)  65  Fed.  120.  In  The  San  Rafael,  141  Fed.  270,  280, 
72  C.  C.  A.  388,  398,  the  court,  referring  to  the  California  statute,  held : 

"Coorts  of  admiralty  do  not  get  their  Jurisdiction  from  state  statutes. 
Roach  V.  Chapman,  63  U.  S.  [23  How.]  129  [16  L.  Ed.  2W].  •  •  •  That 
state  Legislatures  cannot  restrict  or  extend  the  admiralty  Jurisdiction  exclu- 
slTely  vested  In  the  federal  courts,  said  the  court  in  the  case  of  The  H.  B. 
Wlllaid  \J>.  C]  53  Fed.  600,  'has  been  often  decided  and  conclusively  settled. 
*  *  *  It  follows,  necessarily,  that  a  Hen  given  by  a  state  statute  is  not 
the  test  of  Jurisdiction.  If  it  were,  a  state  Ijeglslature  might  at  pleasure 
modUy  the  Jurisdiction  of  the  courts  of  admiralty  by  creating  or  abrogating 
liens  not  given  by  the  maritime  law.'  The  lien  sought  to  be  enforced  In  the 
present  case  is  one  given  by  the  general  maritime  law." 

Not  only  does  the  libel  fail  to  allege  that  the  libeled  vessel  is  used  in 
navigating  the  waters  of  the  state  of  Minnesota  but  it  expressly  charges 
that  the  breach  was  the  refusal  to  carry  the  grain  offered  at  Duluth  to 
the  port  of  Sandusky,  in  the  state  of  Ohio. 

The  Menominie  (D.  C.)  36  Fed.  197,  which  appellee  cites  as  sustain- 
ing its  contention,  does  not  construe  this  act,  but  a  former  act,  giving 
a  lien  for  supplies,  repairs,  and  material  furnished,  all  of  which  are 
maritime  liens,  but  an  action  therefor  could  not  be  maintained  in  a 
court  of  admiralty,  if  furnished  at  the  home  port. 

[3,  4]  But,  aside  from  this,  we  are  of  the  opinion  that  a  state  has 
no  power  to  grant  a  maritime  lien  against  foreign  vessels,  navigating, 
as  alleged  in  the  libel,  the  Great  Lakes,  for  causes  of  action  which 
have  never  been  recognized  as  maritime  liens.  In  The  Chusan,  2  Story, 
455,  Fed.  Cas.  No.  2717,  Mr.  Justice  Story  held  that  such  a  statute  of 
a  state  cannot  apply  to  foreign  vessels.  It  is  true  this  opinion  was  de- 
livered before  the  decision  in  the  Lottawanna  Case,  holding  that  state 
statutes  giving  Herts  for  materials  and  supplies  furnished  in  a  home 
port,  which,  if  furnished  in  a  foreign  port,  would  be  enforced  in  an  ad- 
miralty court,  if  maritime  liens.  In  The  Lyndhurst  (D.  C.)  48  Fed. 
839,  841,  Judge  Brown  expressed  a  serious  doubt,  whether  a  state  is 
competent  to  enact  a  statute  affecting  foreign  vessels,  and  in  The  Ad- 
vance (D.  C.)  60  Fed.  766,  the  same  learned  judge  held: 

"To  sustain  a  maritime  lien,  there  must  be  in  all  cases,  either  In  fact,  or 
by  presumption  of  law,  a  credit  of  the  ship;  and  whenever  such  ci-edit  is 
negatived  by  the  evidence,  no  such  lien,  whether  maritime  or  statutory,  will 
be  recognized." 

The  same  doubt  was  expressed  in  The  Roanoke,  189  U.  S.  185,  194, 
23  Sup.  Ct.  491,  47  L.  Ed.  770,  citing  The  Chusan  and  The  Lyndhurst. 
A  similar  doubt  was  expressed  in  The  America,  1  Lowell,  176,  Fed. 
Cas.  No.  289,  by  Judge  Lowell.  In  a  late  case  the  Supreme  Court  has 
practically  removed  all  doubt  on  that  subject.  In  Southern  Pacific  Co. 
V.  Jensen,  244  U.  S.  205,  216,  37  Sup.  Ct.  524,  529  (61  L.  Ed.  1086,  L. 
R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900)  the  court  held: 
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"Equally  well  established  is  the  rule  that  state  statutes  may  not  oontraTena 
an  applicable  act  of  Congress  or  effect  the  general  maritime  law  beyond  cer- 
tain limits.  They  cannot  authorize  proceedings  in  rem  according  to  the  course 
In  admiralty,  •  •  •  nor  create  Hens  for  materials  used  in  repairing  a 
forelgrn  ship" — citing  The  Roanoke,  supra,  and  Workman  y.  New  York  caty, 
179  U.  S.  652,  568,  21  Sup.  Ct  212,  45  L.  Ed.  314. 

In  the  last-cited  case,  after  a  careful  review  of  the  authorities,  it  was 

held  that: 

"The  local  decisions  of  a  state  court  cannot  as  a  matter  ot  authority  abro- 
gate maritime  laws."  > 

Other  cases  to  the  same  effect  are  The  Electron,  72  Fed.  689,  695,  21' 
C.  C.  A.  12;  Cuddy  v.  Clement,  113  Fed.  454,  51  C.  C.  A.  288;  Th^ 
Athinai  (D.  C.)  230  Fed.  1017, 1020;  The  Sagamore,  247  Fed.  743,  757, 
159  C.  C.  A.  601 ;  The  Atlantic  City,  220  Fed.  281,  284,  136  C.  C.  A. 
297,  Ann.  Cas.  1915D,  50. 

There  are  some  authorities  which  hold  that  such  state  statutes  ar^ 
enforceable  in  admiralty  against  foreign  vessels.  It  was  so  held  by 
Judge  Brown,  while  District  Judge  of  Michigan,  and  later  a  Justice  oi 
the  Supreme  Court,  in  The  J.  F.  Warner  (D,  C.)  22  Fed.  342.  He 
was  the  same  judge  who  delivered  the  opinion  of  the  Supreme  Court 
in  The  Roanoke,  where  he  expressed  a  doubt  on  that  subject,  without 
referring  to  his  earlier  decision  as  District  Judge.  The  only  authoring 
which  holds  that  a  state  statute  giving  a  lien  on  a  vessel  for  breach  of 
an  executory  contract  is  valid  and  is  applicable  to"  foreign  vessels  is 
The  Energia  (D.  C.)  124  Fed.  842.  It  has  never  been  followed  bV 
any  other  court  and  we  are  unable  to  follow  it.  In  The  Glide,  167  U. 
S.  606,  624,  17  Sup.  Ct.  930,  934  (42  I,.  Ed.  296),  the  court  only  held 
that— 

"The  contract  and  the  lien  for  repairs  or  supplies  in  a  home  port,  under 
a  local  statute,  are  equally  maritime^  and  equally  within  the  admiralty  ju^ 
risdictlon." 

Or,  in  other  words,  that  a  state  may  provide  for  a  lien  on  a  vessel 
for  causes  of  action  which  are  maritime. 

An  executory  contract  for  the  future  employment  of  a  vessel  is  noti 
a  maritime  contract.  The  Schooner  Freeman  v.  Buckingham,  59  U^ 
S.  (18  How.)  182,  188,  15  L.  Ed.  341 ;  Vandewater  y.  MUls,  60  U.  Sj 
(19  How.)  82,  90  (15  L.  Ed.  554).    It  was  there  held: 

"Consequently,  if  the  master  or  owner  refiises  to  perform  his  contract,  ot 
for  any  other  reason  the  ship  does  not  receive  cargo  and  depart  on  her  to.v-< 
age  according  to  contract,  the  charterer  .has  no  privilege  or  maritime  Ilea 
on  the  ship  for  such  breach  of  the  contract  by  the  owners,  but  must  resortj 
to  his  personal  action  for  damages,  as  in  other  cases." 

In  Knapp,  Stout  &  Company  v.  McCaffrey,  177  U.  S.  638,  64?,  2^ 
Sup.  Ct.  824,  827  (44  L,.  Ed.  921)  after  a  learned  review  of  the  former 
decisions  of  the  court,  the  following  rules  are  deduced: 

"That  wherever  any  lien  is  given  by  a  state  statute  for  a  cause  of  acUon 
cof^iizable  in  admiralty,  either  in  rem  or  in  personam,  proceedings  In  rem  to 
enforce  such  lien  are  within  the  exclusive  jurisdiction  of  the  admiralty 
courts.  But  the  converse  of  this  proposition  is  equally  true,  that  If  a  lien 
upon  a  vessel  be  created  for  a  claim  over  which  a  court  of  admiralty  has  no 
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Jniisdiction  In  any  form,  sndi  Uoi  may  be  enforced  In  Uie  courts  of  tbe 
state." 

Other  authorities  in  point  are  The  Keokuk,  76  U.  S.  (9  Wall.)  517, 
519.vl9  L.  Ed.  744;  The  Lady  Franklin,  75  U.  S.  (8  Wall.)  325,  329, 
19  L.  Ed.  455;  The  J.  E.  Rumbell,  148  U.  S.  1,  13  Sup.  Ct.  498,  37 
L.  Ed.  345;  Martin  v.  West,  222  U.  S.  191,  197,  32  Sup.  Ct.  42,  56 
L.  Ed.  159,  36  h.  R.  A.  (N.  S.)  592;  The  Benefactor  (D.  C.)  242  Fed. 

582,  584,  affirmed  Clinton  v.  Smith  &  Terry,  249  Fed.  119, C.  C. 

A. :  The  Thomas  P.  Sheldon  (D.  C.)  113  Fed.  779,  782,  affirmed 

The  S.  L.  Watson,  118  Fed.  945,  953,  55  C.  C.  A.  439. 

But  whatever  doubt  may  have  existed  at  one  time.  Southern  Pacific 
Company  v.  Jensen,  244  U.  S.  205,  216,  37  Sup.  Ct.  524,  61  L.  Ed. 
1086,  L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,.900,  has  removed.  See, 
also.  The  Samuel  Marhall,  54  Fed.  396,  402,  4  C.  C.  A.  385.  The  death 
cases  relied  on  by  counsel  for  libelant  do  not  sustain  the  contention 
that  a  state  can  make  them  a  lien  on  foreign  vessels  for  torts  not  mari- 
time. The  leading  cases  on  this  subject  are  The  Hamilton,  207  U.  S. 
389,  28  Sup.  Ct.  133,  52  U  Ed.  264,  and  La  Bourgogne,  210  U.  S.  95, 
138^  28  Sup.  Ct.  664,  52  L.  Ed.  973.    In  La  Bourgogne,  it  was  held: 

"It  -was  settled  In  The  Harrisburg,  11»  V.  8.  19»  [T  Sup.  Ct  140,  30  U  Ed. 
3S8]  that  no  damages  can  be  recovered  in  admiralty  for  the  death  of  a 
human  being  on  the  high  seas,  or  on  the  waters  navigable  from  tbe  seas, 
caused  by  negUgenoe,  in  the  absence  of  an  act  of  Congress,  or  a  statute  of 
a  state,  giving  the  right  of  action  therefor.  As  said  in  Butler  v.  Boston 
Steamship  Co.,  130  U.  S.  555  [9  Sup.  a.  612,  32  L.  ICd.  1017],  the  maritime 
law  of  this  country,  at  least,  gives  no  such  right  But  in  The  Hamilton,  207 
U.  8.  396  [28  Sup.  Ct  138,  62  L.  Bd.  264]  it  was  also  settled  that  where  the 
law  of  the  state  to  which  a  vessel  belonged — In  other  words,  the  law  of  the 
domlcll  or  flag — gives  a  right  of  action  for  wrongful  death  if  such  death  oc- 
curred on  the  high  seas  on  board  of  the  vessel,  the  right  of  action  given  by 
the  law  of  the  domlcll  or  flag  will  be  enforced  In  an  admiralty  court  of  the 
United  States  as  a  claim  against  the  fund  arising  In  a  proceeding  to  limit 
liability.  As  La  Bourgogne  was  a  EVencb  vessel,  the  question  is,  therefore, 
did  tbe  law  of  France  give  a  right  of  action  for  wrongful  death  caused  by 
the  collision  In  questlonr' 

This  case  does  not  sustain  appellee's  contention  as  the  tort  was 
maritime,  committed  on  the  high  seas. 

The  cases  sustainitu^  the  half  pilotage  laws  are  based  on  the  ground, 
as  expressed  by  the  Supreme  Court  in  Cooley  v.  Board  of  Wardens, 
53  U.  S.  (12  How.)  299,  316,  13  L.  Ed.  996,  and  Ex  parte  McNiel,  80 
U.  S.  {12  Wall.)  236,  241,  20  L.  Ed.  624,  that  such  state  laws  existed 
ever  since  the  adoption  of  the  Constitution,  and  that  Congress  had 
recognized  them  by  various  acts,  referring  to  the  acts  of  August  7, 
1789  (1  Stat  54,  c.  9  [Comp.  St.  1916,  §  7981]),  of  March  2,  1837  (5 
Stat.  153,  c.  22  [Comp.  St.  1916,  §  7982]),  of  July  13,  1866  (14  Stat.  93, 
c.  177  [Comp.  St  1916,  §  7983]),  and  of  February  25,  1867  (14  Stat 
412,  c  83). 

To  sustain  a  state  statute  giving  a  lien  on  a  vessel,  the  cause  of 
the  action  must  be  maritime  in  nature,  and  a  breach  of  an  executory 
contract  for  the  charter  of  a  vessel  is  not  maritime  in  nature,  and  there- 
fore cannot  be  enforced  in  a  proceeding  in  rem  in  an  admiralty  court, 
but  the  party  injured  must  seek  redress  by  a  common-law  action. 
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We  are  of  the  opinion  that  the  learned  District  Judge  erred  in  over- 
ruling the  claimant's  exceptions  to  the  libel  and  therefore  the  decree 
is  reversed. 

SMITH,  Circuit  Judge  (concurring).  Owing  to  the  fact  that  it  is 
not  wholly  clear  to  me  that  the  reasons  assigned  in  the  foregoing  opin- 
ion are  sound,  but  being  thoroughly  satisfied  from  the  whde  record 
that  the  libelant  is  not  entitled  to  recover,  I  simply  concur  in  the  result 


DR.  J.  H.   McIiBAN  MEDICINE  CO.  y.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     October  28,  1918w) 

No.  5007. 

1.  Crikxnai.  I/aw  ^9970(7) — Motion  m  Abbebt— Infobvation. 

An  Information  charfring  defendant  made  an  Interstate  shipment  of 
drugs  mlsbranded  In  violation  of  Food  and  Drugs  Act  June  30.  1906. 
§  8,  as  amended  by  Act  Aug.  23,  1912  (Comp.  St.  1916,  {  8724).  which  al- 
leged falfse  statements  were  applied  by  defendant  to  the  article  know- 
ingly and  In  wanton  disregard  of  their  falsity,  held  sufficl^it  as  against 
motion  In  arrest,  In  view  of  Rev.  St.  1025  (Comp.  St  1916,  {  1691). 

2.  Indictment  and  Infobmation  e=>SO — Sttfficienot. 

In  view  of  Rev.  St.  i  1025  (Comp.  St.  1910,  i  1691).  the  aUe«atlons 
of  an  Information  need  only  fairly  Inform  defendant  of  crime  intended 
to  be  alleged,  and  to  make  available  a  plea  of  former  acquittal  or  con- 
viction, If  a  second  prosecution  were  instituted  for  the  same  offense. 

3.  Dbuqoists   <S=>12— Misbbandinq — Offenses. 

In  a  pro.secutIon  under  Food  and  Drugs  Act,  8  S,  as  amended  (Comp.  St. 
1916,  {  8724),  for  misbranding  an  Interstate  shipment  of  drugs,  an 
actual  Intent  to  deceive,  which  may  be  inferred  from  the  drcumstanccs 
Is  essential  to  conviction,  so  an  Instruction  that  one  who  makes  a  state- 
ment, not  knowing  whether  It  Is  false.  Is  as  guilty  as  one  knowingly 
making  a  false  statement  was  erroneous. 

4.  CiiiMiNAL  Law  i&=>823(l) — In.stbdctiows— Cube  of  Ebbobs. 

Though  a  portion  of  the  charge  stated  the  correct  rule,  error  In  an- 
other portion  was  not  cured,  where  the  Jury  were  left  free  to  follow 
the  erroneous  charge,  and  there  was  no  attempt  to  correct  It 

6.  Cbiminax  Law  ^s»S29(l) — TbiaI/— Instbuctions. 

The  refusal  of  a  requested  Instruction  was  not  error,  where  It  was 
substantially  covered  by  the  charge  given. 
0.  Cbiminal  Law  «s>476 — Evidence— Opinions— Effect  of  Dboos. 

In  a  prosecution  under  Food  and  Drugs  Act  i  3.  as  amended  (Comii. 
St  1916,  {  8724),  for  misbranding  an  Interstate  shipment  of  drugs,  where 
physicians  testified  the  drugs  were  not  effective  for  treatment  of  disease 
as  asserted  by  the  labels,  etc.,  testimony  that  there  was  no  difference 
of  medical  opinion  on  the  matter  was  competent,  though  the  individual 
opinions  of  such  physicians  were  Incompetent. 

7.  Cbiminal  Law  «=>442 — Evidence — Documents. 

In  a  prosecution  under  Pood  and  Drugs  Act,  S  8,  as  amended  (COiup. 
St.  1916,  i  8724),  for  misbranding  an  Interstate  shipment  of  drugs,  tes- 
timonials, etc.,  are  admissible  on  the  question  of  defendant's  good  faith, 
without  proof  of  their  execution,  etc.,  where  the  officer  In  diarge  of  de- 
fendant's business  testified  he  relied  thereon,  but  not  where  no  sndi  re- 
liance was  asserted. 
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In  a  prosecution  under  Food  and  Drags  Act,  {  8,  as  am^ded- 
(Comp.  St.  1916,  f  8724),  for  misbranding  an  interstate  shipment  of  dmgs, 
evidence  held  sufficient  to  carry  to  the  Jury  the  charge  that  statements 
In  the  labels,  etc.,  were  made  in  reckless  disregard  of  their  troth  or  fals- 
ity. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

The  Dr.  J.  H.  McLean  Medicine  Company  was  convicted  of  a  viola- 
tion of  Food  and  Drugs  Act  June  30,  1906,  §  8,  as  amended  by  Act 
Aug.  23,  1912,  and  it  brings  error.    Reversed,  and  new  trial  awarded. 

Chester  H.  Krum,  of  St.  Louis,  Mo.,  for  plaintiff  in  error. 

W.  H.  Woodward,  Asst.  U.  S.  Atty.,  of  St.  Louis,  Mo.  (Arthur  L. 
Oliver,  U.  S.  Atty.,  of  St.  Louis,  Mo.,  on  the  brief),  for  the  United 
States. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

MUNGER,  District  Judge.  The  plaintiff  in  error,  hereafter  called 
the  defendant,  was  convicted  of  a  violation  of  the  Food  and  Drugs  Act 
of  June  30,  1906  (34  Stat.  768,  c.  3915,  §  8),  as  amended  by  the  act  of 
August  23,  1912  (chapter  352,  37  Stat.  416  [Comp.  St.  1916,  § 
8724]),  under  an  information  charging  an  interstate  shipment  of  drugs 
that  were  misbranded.  The  information  charged  that  defendant  had 
shipped  an  article  called  "Dr.  J.  H.  McLean's  Liver  and  Kidney  Balm," 
and  the  misbranding  charged  was  with  reference  to  a  number  of  state- 
ments made  on  the  label  on  the  bottle^  on  the  carton  in  which  the  bot- 
tle was  contained,  and  in  circulars  inclosed  with  the  bottles  regarding 
the  curative  or  therapeutic  effects  of  the  medicine,  which  statements 
were  alleged  to  be  false  and  fraudulent. 

[1,2]  The  first  assignment  of  error  aiigued  challenge  the  overruling 
of  a  motion  in  arrest  of  judgment.  The  defendant  claims  that  the  in- 
formation states  no  offense  under  the  statute,  because  it  is  not  charged 
that  the  statements  made  were  known  by  the  defendant  to  be  false  and 
fraudulent.  The  information  alleged  that  these  statements  were  applied 
by  the  defendant  to  the  article  knowingly  and  in  reckless  and  wanton 
disregard  to  their  truth  or  falsity.  This  was  a  sufficient  description,  as 
against  a  motion  in  arrest  of  judgment,  of  an  intent  to  deceive  which 
made  such  statements  fraudulent.  The  allegations  of  the  information 
need  only  be  so  specific  as  fairly  to  inform  the  defendant  of  the  crime 
intended  to  be  alleged,  and  to  make  available  a  plea  of  former  acquittal 
or  conviction,  if  a  second  prosecution  were  instituted  for  the  same  of- 
fense. Rev.  St.  §  1025  (Comp.  St.  1916,  §  1691) ;  Simpson  v.  United  • 
States,  241  Fed.  841,  154  C.  C.  A.  543 ;  Dosset  v.  United  States,  248 
Fed.  902, C.  C.  A. . 

[3,  4]  In  the  instructions  to  the  jury  on  the  question  of  the  fraudu- 
lent character  of  the  statements  made  by  defendant  the  court  inadvert- 
ently said  that — 
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"One  who  makes  a  false  statement,  not  knowing  whether  It  Is  tme  or  false, 
Is  as  guilty  of  wrong  as  the  man  who  makes  a  falaa  statement  knowing  it 
Is  false." 

An  exception  was  saved  to  this  instruction.  This  portion  of  the 
charge  was  erroneous,  as  it  permitted  the  jury  to  find  that  the  false 
statements  were  fraudulent,  although  the  defendant  honestly  believed 
them  to  be  true.  In  cases  of  tliis  character  there  must  be  proof  of  an 
actual  intent  to  deceive,  an  intent  that  may  be  inferred  from  facts  and 
circumstances,  but  which  must  be  proved.  Seven  Cases  v.  United 
States.  239  U.  S.  510,  36  Sup.  Ct.  190,  60  L.  Ed.  411,  L.  R.  A.  1916D, 
164;  Eleven  Gross  Packages,  etc.,  v.  United  States,  233  Fed.  71,  147 
C.  C.  A.  141 ;  Samuels  v.  United  States,  232  Fed.  536, 146  C.  C.  A.  494. 
Other  portions  of  the  charge  correctly  stated  the  rule  as  to  the  good 
faith  of  the  defendant,  but  did  not  purport  to  correct  the  portion  of  the 
charge  we  have  quoted,  and  did  not  cure  the  error,  for  the  jury  were 
at  liberty  to  follow  the  erroneous  portion  of  the  instructions.  Mails  v. 
United  States,  164  U.  S.  644,  17  Sup.  Ct.  210,  41  L.  Ed.  584. 

[6]  Complaint  is  made  of  the  refusal  of  an  instruction  tendered  by 
defendant  to  the  effect  that  evidence  of  the  good  reputation  of  the  de- 
fendant might  be  considered  on  the  question  of  its  guilt,  and  might 
alone  be  sufficiemt  to  raise  a  reasonable  doubt  of  such  guilt.  The  court 
gave  an  instruction  that  this  evidence  might  be  taken  into  consideration 
with  the  other  testimony.  This  was  the  practical  equivalent  of  the  in- 
struction requested,  and  was  sufficient.  Sandy  White  v.  United  States, 
164  U.  S.  100,  17  Sup.  Ct.  38,  41  L.  Ed.  365. 

[8]  As  a  part  of  the  government's  case  some  well-qualified  physi- 
cians were  called  as  witnesses,  and  asked  if  a  drug  composed  accord- 
ing to  the  formula  used  by  defendant  in  preparing  this  article  would, 
in  their  opinions,  be  effective  for  the  treatment  of  the  diseases  for 
which  the  defendant's  labels  and  statements  claimed  it  was  effective 
treatment,  and,  after  answering  that  it  would  not  be  effective,  they  tes- 
tified that  there  was  no  difference  of  opinion  among  medical  men  on 
that  subject.  Objections  were  made  to  this  testimMiy,  and  it  is  urged 
that  it  calls  for  the  opinion  of  the  witnesses,  for  a  conclusion  that  only 
the  jury  could  properly  make,  arid  that  no  conviction  could  be  based 
on  such  matters  of  opinion.  The  testimony  that  there  was  a  general 
agreement  of  medical  opinion  as  to  the  therapeutic  effect  of  such  a 
preparation,  and  .what  that  general  medical  opinion  was,  was  properly 
admitted  to  show  the  falsity  of  the  statements  made  by  defendant. 
Seven  Cases  v.  United  States,  supra ;  Eleven  Gross  Packages,  etc.,  v. 
United  States,  supra ;  Simpson  v.  United  States,  supra ;  Samuels  v. 
United  States,  supra;  Moses  v.  United  States,  221  Fed.  863.  137  C. 
C.  A.  433.  The  testimony  of  the  physicians'  as  to  their  individual 
opinions  of  the  efficacy  of  the  preparation  would  have  been  properly  re- 
jected, if  there  had  been  disclosed  a  difference  of  medical  opinion  on 
the  subject,  as  a  conviction  could  not  properly  rest  upon  a  claim  of 
fraudulent  statements,  when  they  were  based  upon  mere  matters  of 
opinion  on  such  debatable  subjects.  School  of  Magnetic  Healing  v. 
McAnnulty,  187  U.  S.  94,  23  Sup.  Ct.  33,  47  L.  Ed.  90;  Bruce  v. 
United  States,  202  Fed.  98,  120  C.  C.  A.  370.    But  a  mere  concurrence 
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of  such  witnesses'  opinions  with  the  uniform  course  of  medical  opinion 
was  not  open  to  that  objection. 

[7]  To  combat  the  theory  of  the  prosecution  that  the  statements  of 
the  defendant  as  to  the  therapeutic  efficacy  of  its  medicine  for  certain 
diseases  were  not  founded  in  honest  belief,  the  defendant  offered  in 
evidence  a  number  of  testimonials  it  had  received.  The  defendant's 
president  testified  that  he  was  the  manager  of  its  business,  and  had 
found  some  of  these  testimonials  in  the  company's  safe  when  he  had 
taken  charge  in  1911,  and  that  others  came  to  the  company  since  that 
time.  The  government's  counsel  objected  to  the  offer,  because  the  tes- 
timonials had  not  been  shown  to  be  genuine,  and  because  the  writers 
were  not  shown  to  have  been  qualified  to  state  the  nature  of  the  disease 
from  which  they  suffered.  The  court  excluded  them,  as  not  competent 
nor  material.  'The  defendant  claims  they  were  admissible  to  show  the 
good  faith  of  the  defendant  in  preparing  its  challenged  statements.  If 
these  letters  had  related  to  the  statements  made,  and  had  been  seen  by 
the  defendant's  manager,  and  he  believed  them  to  be  genuine,  and  in 
that  belief  he  had  put  forth  the  statements  in  issue,  they  would  have 
been  admissible  on  the  question  of  intent,  without  proof  of  their  ex- 
ecution, or  of  the  truth  of  their  subject-matter.  Harrison  v.  United 
States,  200  Fed.  662,  119  C.  C.  A.  78;  4  Chamb.  on  Evidence,  §  2649. 
As  none  of  the  testimonials  are  contained  in  the  bill  of  exceptions,  we 
cannot  say  that  they  were  pertinent  to  the  particular  statements  of  de- 
fendant in  issue,  and  they  were  not  material  in  any  event  on  this  rec- 
ord, because  the  witness  did  not  testify  that  he  relied  upon  them.  The 
only  question  answered  by  him  as  to  his  faith  in  the  medicine  was  asked 
"on  the  basis  of  those  letters  or  any  other  information  you  had."  There 
is  no  error  shown  in  the  exclusion  of  this  line  of  evidence. 

[8]  One  other  assignment  of  error  relied  upon,  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  defendant  because  there  was  no 
evidence  of  a  fraudulent  statement,  requires  a  brief  statement  of  the 
charge  in  the  information  and  of  the  evidence  in  its  support.  The  in- 
formation after  alleging  a  misbrainding  of  defendant's  medicine  by  rea- 
son of  false  statements  made  in  reckless  and  wanton  disregard  of  their 
truth  or  falsity,  set  forth  the  statements  made  relating  to  the  curative 
or  therapeutic  effects  of  the  medicine  for  a  very  large  number  of  dis- 
eases.   One  of  the  statements  will  suffice  as  an  illustration,  as  follows : 

"Gall  Stones— Dr.  J.  H.  McLean's  Liver  and  Klflney  Balm  will  aid  In  dis- 
coIvlDg  the  gall  stones,  so  that  they  may  pass  away." 

The  defendant  admitted  the  making  of  this  statement.  Competent 
medical  men  testified  that  no  known  medicine  would  aid  in  dissolving 
gall  stones  in  the  human  body,  and  that  there  was  no  difference  in 
medical  opinion  on  that  subject  There  was  no  evidence  to  the  con- 
trary. The  president  of  the  company,  who  had  had  the  management 
and  conduct  of  the  business  since  1911,  and  had  dictated  its  policy  in 
every  way,  testified  that  he  did  not  know  and  had  never  attempted  to 
learn  the  therapeutic  action  of  any  of  the  ingredients  of  defendant's 
medicine,  and  that  he  was  neither  a  druggist  nor  a  doctor.  As  here- 
tofore indicated,  he  based  his  belief  in  the  general  efficacy  of  the  medi- 
cine on  some  source  which  was  not  definitely  disclosed.    The  defense 
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oflfered  evidence  to  show  that  the  Secretary  of  Agriculture,  a  year  and 
a  half  before  that  shipment,  had  notified  the  defendant  that  the  label 
on  the  bottle  containing  this  medicine  appeared  to  be  misbranded  with 
reference  to  the  statement  about  gall  stones  and  about  other  diseases, 
because  the  medicine  contained  no  ingredient  capable  of  producing  the 
therapeutic  effects  claimed  for  it.  This  was  sufficient  evidence  to  re- 
(^uire  the  court  to  submit  to  the  jury  the  charge  made  in  the  informa- 
tion of  a  reckless  disr^ard  of  the  truth  or  falsity  of  the  statements. 
Eleven  Gross  Packages  v.  United  States,  supra;  Samuels  v.  United 
States,  supra ;   Moses  v.  United  States,  supra. 

Because  of  the  error  in  the  instructions  of  the  court,  the  judgment  is 
reversed  and  a  new  trial  awarded. 

HOOK,  Circuit  Judge  (concurring).  I  think  there  was  also  error  in 
excluding  the  so-called  testimonials.  It  is  said  they  are  not  in  the  rec- 
ord, but  for  the  purpose  of  the  point  here  the  name  applied  to  them  at 
the  trial  discloses  their  character  as  clearly  as  if  they  were  set  out  in 
full,  and  that  is  sufficient.  A  testimonial  is  "a  writing  or  certificate  in 
favor  of  the  value  of  a  thing."  As  testimonials  they  were  excluded; 
whereas,  if  they  were  relied  on  wholly  or  in  part,  of  which  there  was 
some  testimony,  they  bore  upon  the  defense  of  honest  belief  in  the  ad- 
vertised efficacy  of  the  medicine — not  very  strongly  perhaps,  but  that 
was  for  the  jury. 

Neither  of  the  reasons  in  support  of  the  ruling  below  was  oflfered 
there  or  here. 


BUCHANAN  v.  ST.  LOUIS  &  M.  R.  CO.  et  aL 
(Circuit  Court  of  Appeals,  Eightb  Circuit    October  28,  1918.) 

No.  5084. 

1.  KATLBOADS    «=>72(7) — CONVETANCE    OF   IiARD— CONaTBUCnOR— REVEBenOK. 

A  condition  in  a  deed  to  a  railroad  company  that  If  the  railroad  be 
not  built  eta,  the  lands  should  revert  to  the  grantors,  etc.,  held  a  con- 
dition  subsequent    under   which   title  passed   to  the   company,   subject 
to  a  right  of  forfeiture  that  might  be  asserted  In  case  of  breach  of  con- 
*  ditlon. 

2.  Taxation  «=»679(4) — Sau)  of  Ijawd— Titlk  of  Statb— Sale  to  Baii:.boad 

CoMPANT— Remission  of  .Tax. 

Where  the  former  owner  of  Arkansas  lands  sold  to  the  state  for  tax- 
es granted  them  to  a  raUroad  company  In  July,  1873,  by  deeds  contain- 
ing conditions  subsequent  providing  tor  forfeiture  in  case  the  raUrosid 
should  not  be  buUt,  held  that,  under  the  Arkansas  acts  of  April  8,  1S09 
(Acts  180S-69,  p.  130),  of  Mardi  27.  1871  (Acts  1871,  p.  19!)),  and  of 
April  21,  1873  (Acts  1873,  p.  172),  the  state's  title  to  the  land  did  not 
pass  to  the  railroad  company,  and  ao  no  title  rererted  to  the  grantor 
because  of  breach  ot  the  oonditlon. 

3.  Taxation   ^=»679(4) — Sale  to   State — Titlb — Gbant  to  Raii.boao   Com- 

PANT. 

Where  lands  sold  to  the  state  for  taxes  were  granted  by  the  former 
owner  to  a  railroad  company,  held  that,  under  the  Arkansas  acts  of  April 
8,  1869  (Acts  1868-69.  p.  130),  and  April  27,  1873  (Acts  1873,  p.  172>,  no 
title  passed  to  the  railroad  company  whlci  could  revert  to  the  former 
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owner  tor  breach  of  condition  subsequent;    the  acts  providing  merely 
for  remission  of  taxes,  leaving  the  title  where  It  was,  and  there  being 
no  showing  that  the  state  released  the  lands. 
4.  QDiETiNe  TrriJt  «=3lO(l) — Rixicr. 

In-order  to  have  title  quieted,  one  must  hare  some  title,  and  the  cult 
cannot  be  based  on  the  weakness  of  his  adveraary's  title. 
6.  QciETiNO  Tmx  «=3lO(2) — SriTs— TiTLB  or  Common  Grantor. 

Where  both  iwrtles  to  a  suit  to  qniet  title  claim  from  a  common  grran- 
tor,  neither  can  question  that  title. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas ;   Jacob  Trieber,  Judge. 

Suit  by  R.  .E.  Buchanan,  trustee,  against  the  St.  Louis  &  Memphis 
Raib-oad  Company  and  others.  A  motion  to  dismiss  the  bill  was  sus- 
tained, and  plaintiff  appeals.    Affirmed. 

W.  G.  Cavett,  of  Memphis,  Tenn.  (R.  T.  Simpson,  of  Florence,  Ala., 
and  Manning  &  Emerson,  of  Little  Rock,  Ark.,  on  the  brief),  for  ap- 
pellant. 

George  H.  Williams,  of  St.  Louis,  Mo.,  Allen  Hughes,  of  Memphis, 
Tenn.,  and  W.  H.  Woodward,  of  St.  Louis,  JMo.  (R.  B.  Campbell,  of 
Helena,  Ark.,  W.  M.  Allen,  of  Springfield,'  111.,  J,  D.  Block,  of  Para- 
gould.  Ark.,  Charles  T.  Coleman,  of  Little  Rock,  Ark.,  S.  W.  Ogan,  of 
Wynne,  Ark.,  and  C.  L.  Marsilliot,  of  Memphis,  Tenn.,  on  the  brief), 
for  appellees. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

MUNGER,  District  Judge.  By  this  suit  the  plaintiff  sought  to  quiet 
his  title  to  about  40,000  acres  of  land  in  Arkansas.  A  motion  to  dis- 
miss the  bill  was  sustained,  and  plaintiff  below  appeals.  The  question 
involved  is  whether  the  bill  states  a  cause  of  action.  There  are  .two 
separate  tracts  of  land  involved,  and  the  decision  as  to  them  depends 
on  somewhat  different  facts. 

One  tract  of  land,  which  Thomas  H.  McCray  assumed  to  convey  to 
the  St.  Louis  &  Memphis. Railroad  Company,  will  be  referred  to  as  the 
McCray  land,  and  the  other  tract,  which  Isaac  Saffron  assumed  to  con- 
vey to  the  railroad  company,  will  be  referred  to  as  the  Saffron  land. 

In  his  bill  plaintiff  sets  forth  a  chain  of  title  to  these  lands.  He  al- 
leges a  conveyance  of  the  McCray  lands  from  the  United  States  to  the 
state  of  Arkansas,  and  conveyances  from  the  state  to  various  persons 
other  than  McCray.  He  then  alleges  the  assessment  of  taxes  for  some 
of  the  years  between  1865  to  1871,  inclusive,  against  these  lands,  de- 
linquency in  payment  of  the  taxes,  a  sale  of  the  land  for  the  taxes,  and 
that  the  lands  were  bid  in  and  purchased  by  the  state  of  Arkansas,  and 
that  the  title  to  these  lands  prior  to  and  in  1872  was  in  the  state  of  Ar- 
kansas, It  is  also  averrred  that  McCray,  prior  to  July  15,  1873,  claim- 
ed, subscribed,  and  donated  these  lands  to  the  railroad  company,  and 
it  is  then  stated  that  McCray  executed  a  deed  for  these  lands  to  the 
railroad  company,  which  was  dated  July  12,  1873,  and  filed  for  record 
on  July  15,  1873.  This  deed  recited  a  consideration  of  $2  per  acre, 
one-fourth  to  be  paid  in  first  mortgage  bonds,  and  the  balance  in  capi- 
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tal  stock  of  the  railroad  company,  and  in  consideration  of  the  building 
and  completion  of  the  railroad  in  3  years.  Further  provisions  in  the 
deed  read  as  follows : 

"Provided,  said  railroad  shall  be  twilt  and  completed  within  three  years 
after  date  hereof." 

"That,  If  the  said  railroad  be  not  built  and  completed  within  three  years 
from  date  hereof,  said  lands  shall  revert  to  us,  our  heirs,  administrators,  and 
assigns,  and  this  deed  to  be  void." 

And  in  the  habendum  clause  appeared  this  provision: 

"To  have  and  to  hold  the  same  onto  the  said  St  Louis  (&  Memphis  Ballroad 
Company,  and  unto  their  assigns  forever,  with  all  the  appurtenances  there- 
unto belonging:  Provided,  said  railroad  shall  be  built  and  completed  within 
three  years  after  date  hereof.  And  we  hereby  covenant  with  the  said  St.  Louis 
&. Memphis  Railroad  Company  that  we  will  forever  warrant  and  defend  the 
title  to  said  lands  against  all  claims  whatsoever,  subject  only  to  the  condition 
that  If  the  said  railroad  be  not  built  and  completed  within  three  years  from 
date  hereof,  said  lands  shall  revert  to  us,  our  heirs,  administrators,  and  as- 
signs,  and  this  deed  to  be  void." 

[1, 1]  It  is  alleged  that  the  railroad  company  did  not  build  and  com- 
plete the  railroad  within  3  years  nor  since.  Plaintiff  alleges  that  in 
1910,  37  years  after  McCray's  deed  to  the  railroad  company,  the  heirs 
of  McCray  executed  deeds  to  grantees  through  whom  plaintiff  now 
claims  title,  and  it  is  claimed  that  the  lands  have  been  unoccupied  up 
to  the  time  of  filing  this  suit.  Plaintiff  claims  that  title  is  shown  in 
him,  as  to  the  McCray  lands,  by  these  allegations  because  a  forfeiture 
was  declared  of  the  condition  subsequent  contained  in  McCray's  deed 
to  the  railroad  company  and  he  is  therefore  entitled,  not  only  to  the 
title  that  McCray  conveyed  and  of  which  plaintiff  claimed  a  reversion, 
but  also  to  an  independent  title  which  he  says  the  railroad  company  ac- 
quired after  it  received  that  deed,  and  which  also  reverts  to  the  plaintiff 
because  of  the  McCray  deed. 

Taking  up  these  claims  of  reversion  separately,  it  was  held  by  this 
court  in  Rannels  v.  Rowe,  145  Fed.  296,  74  C.  C.  A.  376,  and  in  Bryan 
v.  Bliss-Cook  Oak  Co.,  178  Fed.  217,  101  C  C.  A.  577,  under  deeds 
essentially  similar  that  the  conditions  recited  in  the  deeds  were  con- 
ditions subsequent,  and  that  title  passed  to  the  grantee  subject  to  a 
right  of  forfeiture  that  might  be  asserted  in  case  of  a  breach  of  con- 
dition, such  as  a  failure  to  build  and  complete  the  railroad  in  the  time 
limited.  McCray,  however,  is  shown  by  plaintiff's  bill  to  have  been  a 
stranger  to  the  title  at  the  time  he  conveyed,  and,  as  he  conveyed  no  in- 
terest in  the  lands,  none  could  revert  to  his  heirs,  Uiiiless,  as  plaintiff 
claims,  his  grantee  acquired  a  new  title,  and  this  reverted  to  McCray's 
heirs.  This  claim  of  title  depends  on  the  construction  of  certain  stat- 
utes of  Arkansas. 

By  an  act  of  the  Legislature  approved  April  8,  1869  (Acts  Ark.  186S- 
69,  p.  130),  it  was  provided: 

"That  whenever  any  person  having  title  to,  or  being  the  owner  of,  any  lands 
which  have  been  or  may  be  stricken  oft  to  the  state,  or  forfeited  for  nonpay- 
ment of  taxes,  shall  donate  or  subscribe  the  same  In  aid  of  the  construction 
of  any  railroad,  and  the  same  shall  be  reported  to  the  auditor  of  public  ac- 
counts, as  provided  in  section  two  hereof,  the  auditor  shall  grant  his  certifi- 
cate, as  in  case  of  redemption,  and  thereupon  all  taxes  and  claims  of  the  stata 
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oo  accoont  of  nonpayment  of  taxes,  on  eacb  tract  of  land  ao  gnbscrlbed  or 
donated,  shall  be  remitted  and  dlsdiarged :  Provided,  that  a  lien  eball  exist  In 
lavor  of  the  state  for  the  taxes  hereby  remitted,  which  may  be  enforced,  and 
said  taxes  collected  according  to  law.  If  audi  railroad  shall  not  be  completed 
throng^  the  county  In  which,  or  nearest  to  which,  socb  lands  are  selected, 
within  Atb  years  trom  the  date  of  such  subscription  or  donation." 

The  railroad  company  was  required  to  furnish  annually  to  the  audi- 
tor a  list  of  lands  acquired  by  grant,  donation,  or  subscription,  and 
these  lands  were  not  to  be  listed  nor  subject  to  taxation  tuitil  conveyed 
to  actual  purchasers  by  the  railroad  company. 

In  1871  by  a;n  act  aK>roved  March  27,  1871  (Acts  Ark.  1871,  p.  199), 
it  was  made  the  duty  of  the  president  and  secretary  of  any  railroad 
company  having  lands  subscribed  and  donated  to  it  to  certify  under 
oath  to  the  auditor  that  these  lands  were  subscribed  to  the  companies 
in  good  faith,  and  that  there  was  no  arrangement  or  understanding  that 
the  subscribers  should  have  the  right  to  withdraw  such  lands  at  any 
time  or  for  any  purpose.  Deeds  to  all  lands  then  subscribed  that  were 
to  be  certified  to  the  auditor  were  required  to  be  filed  for  record  with 
the  proper  county  officer  by  July  1,  1871,  and  the  auditor  was  then  to 
classify  as  subject  to  taxation  laws  the  lands  as  to  which  no  such  addi- 
tional certificate  had  been  made.  By  a  further  act  of  the  Legislature 
approved  April  21,  1873  (Acts  Ark.  1873,  p.  172),  it  was  recited  that 
gross  frauds  were  being  perpetrated  on  the  revenues  of  the  state  by 
the  failure  of  railroad  companies  to  comply  with  the  laws  relating  to 
lands  subscribed  to  them  and  in  their  exemption  from  taxation,  and  it 
was  made  the  duty  of  the  county  clerks  to  examine  the  records  of  deeds 
by  June  1,  1873,  and  to  make  out  therefrom  a  list  of  lands  that  had 
been  subscribed  or  donated  to  any  railroad  company  by  deed  filed  for 
record  on  or  before  July  1,  1871,  as  rejjuired  by  the  act  of  1871,  and 
to  forward  such  certified  list  to  the  auditor  by  June  1,  1873.  Sections 
2  and  3  of  the  act  are  as  follows : 

"Sec.  2.  On  or  before  the  1st  day  of  June,  1873,  the  auditor  of  the  state 
shall  make  out  a  correct  list  of  all  the  lands  and  town  lots  claimed  to  be  ex- 
empt from  taxatl<Hi  by  tbe  various  railroad  coQ4)anies,  maklnf;  a  separate  list 
for  each  company;  and  be  shall,  on  or  before  the  10th  day  of  June,  1873,  or 
as  soon  thereafter  as  such  lists  shall  have  been  received  from  the  county 
clerks,  proceed  to  compare  the  list  made  out  by  himself  with  the  list  for- 
warded to  his  office  by  the  county  clerks  in  accordance  with  the  provisions  of 
this  act,  and  shall  forthwith  classify  all  such  lands  and  lots,  and  all  such 
lands  and  lota  as  shall  be  claimed  by  any  railroad  company  as  exempt  from 
taxation  by  reason  of  having  been  donated  or  subscribed  to  such  railroad  com- 
pany, and  for  which  it  shall  be  found  no  deed  has  been  filed  for  record  with 
the  proper  oflBcer  of  the  county  In  which  such  lands  are  situated,  as  is  re- 
9ilred  by  section  2  of  an  act  entitled  'An  act  to  protect  the  state  revenue,'  ap- 
proved March  27,  1S71,  shall  be  made  subject  to  the  refvenue  laws ;  and  such 
lands  and  lots  as  appear  to  have  been  forfeited  to  the  state  for  nonpayment 
of  tax  shall  be  so  classed  and  s^all  be  sold  or  otherwise  disposed  of  as  is  or 
•may  be  provided  by  law  for  the  disposal  of  forfeited  lands;  and  any  deed  of 
quitdaim  or  release  by  which  the  claim  of  the  state  to  such  lands  or  lots,  for 
taxes  dae  thereon,  may  have  been  relinquished  in  favor  of  any  railroad  com- 
puiy,  ahall  be  cancelled  and  annulled ;  and  the  auditor  of  the  state  shall  so 
dedaiie,  and  shall  notify  any  railroad  company  claiming  such  land  of  bis  ac- 
tion in  the  premises ;  and  such  lands  and  lots  as  do  not  appear  to  have  been 
forfeited  shall  be  listed  for  taxation  as  other  lands  are  listed ;  and  the  audi- 
tor of  state  shall  notify  tlie  derk  of  the  county  in  wMdi  such  lands  and  lots 
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are  dtnated,  and  lie  sball  place  sucb  lands  and  lots  on  the  tax  books  of  the 
county,  and  shall  charge  the  same  with  all  the  taxes  dne  thereon:  and  the 
collector  of  said  connty  shall,  at  the  next  annual  collection  of  taxes  there- 
after, collect  all  taxes  due  on  said  lands  and  lots,  bat  no  penalty  shall  be 
added  for  the  nonpayment  of  any  taxes  up  to  date  of  such  collection. 

"Sec.  3.  If  any  person  or  persons  owning  or  dainUng  to  own  any  of  the 
lands  or  lots  mentioned  In  the  preceding  section  of  this  act,  shall  donate  or  , 
subscribe  the  same  as  stock  to  any  railroad  company  chartered  or  organized 
according  [to]  the  laws  of  this  state,  and  shall  subscribe  or  donate  them  by 
deed  to  such  railroad  company,  and  shall  file  such  deed  for  record  with  the 
proper  ofBcer  of  the  county  In  which  such  lands  are  situated  on  or  before 
the  15th  day  of  July,  1873,  then  the  state  shall  release  all  the  claim  which  it 
may  have  to  said  lands  or  Jots  on  account  of  taxes,  as  is  now  provided  by  law 
in  such  cases;  and  the  laws  of  this  state  In  relation  to  lands  subscribed  or 
donated  to  railroad  companies  shall  be  In  force  as  to  such  lands;  and  all  such 
lands  or  lots  as  may  be  classed  as  forfeited  lands  or  lots,  and  which  any 
person  or  persons  owning  or  claiming  to  own  them  shall  elect  to  redeem  them 
instead  of  donating  or  subscribing  them  to  any  railroad  company,  sncfa  lands 
or  lots  may  be  redeemed  as  is  now  or  may  be  provided  by  law  for  the  redemp- 
tion of  forfeited  lands  on  or  before  the  said  15th  day  of  Jtily.  A.  D.  1ST3. 
after  which  time  If  not  then  redeemed  or  conveyed  to  any  railroad  company 
they  shall  be  sold  by  the  auditor  at  the  next  regular  sale  of  forfeited  lands 
thereafter,  or  otherwise  disposed  of  according  to  law.  And  the  connty 
clerks  of  the  several  counties  In  this  state  shall,  on  the  said  15th  day  of  July, 
1873,  make  out  and  forward  to  the  auditor  of  the  state  a  correct  list  of  such 
lands  and  lots  as  may  appear  from  deeds  tlien  on  file  in  the  proper  office  for 
record  to  have  been  subscribed  or  donated  to  any  railroad  company." 

The  plaintiff  claims  that  under  the  provisions  of  section  3,  McCray, 
although  he  had  no  title  to  these  lands,  could  claim  to  own  them,  and 
did  so  claim,  and  that  he  donated  and  subscribed  them  to  the  railroad 
company  by  his  deed  filed  on  July  15,  1873,  and  thereupon  the  state 
granted  to  the  grantee  named  in  McCray's  deed  its  title  which  it  had 
theretofore  acquired  by  reason  of  the  purchase  for  taxes,  and  that  this 
title  reverted  to  McCray's  heirs  when  a  forfeiture  of  the  estate  con- 
veyed by  McCray  to  the  railroad  company  was  declared  for  breach  of 
the  condition  subsequent,  and  therefore  he  is  now  vested  with  sufficient 
title  to  maintain  this  suit. 

It  is  urged  by  appellees  that  the  Legislature  of  Arkansas,  under  the 
restrictions  of  the  state  Constitution,  had  no  power  either  to  convey 
lands  that  the  state  had  purchased  for  taxes  or  to  remit  or  release  such 
taxes,  except  upon  full  payment  of  the  amount  due.  We  do  not  find 
it  necessary  to  decide  this  question,  for,  if  this  legislation  did  not  pur- 
port to  convey  title  to  the  lands  to  the  railroad  company,  the  plaintiff 
cannot  have  acquired  any  title  by  claim  of  a  reversion  of  estate. 

Did  the  acts  of  the  Legislature  grant  the  state's  title  to  the  railroad 
company?  The  privileges  granted  by  section  3  of  the  act  of  1873  are 
limited  to  lands  mentioned  in  section  2  of  the  act.  The  lands  mention- 
ed in  section  2  are  those  listed  by  county  clerks  on  or  before  Tune  1, 
1873,  from  their  records  of  deeds  filed  on  or  before  July  1,  18/1,  and_ 
the  lands  listed  by  the  auditor  on  or  before  June  1,  1873,  as  claimed 
to  be  exempt  by  the  railroad  companies.  The  purpose  of  the  act  was 
to  limit  the  list  of  exempted  lands  to  those  in  these  two  classes,  but  a 
provision  was  made  that  if  land  appeared  on  the  auditor's  list,  and  no 
deed  thereto  had  been  filed  by  July  1,  1871,  it  could  still  have  the  bene- 
fits of  the  act,  if  the  owner  or  claimant  dotnated  or  subscribed  it  to  a 
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raflroad  company  and  filed  the  deed  for  record  by  July  15,  1873.  It 
was  not  intended  that  the  door  should  be  opened,  so  that  any  lands 
could  be  subscribed  or  donated  to  railroads,  and  thus  be  exempted  from 
taxation ;  but  the  purpose  was  to  leave  the  door  ajar  for  such  lands 
as  the  auditor  had  listed  on  or  before  June  1,  1873,  even  though  the 
deeds  thereto  had  not  been  filed  by  July  1,  1871,  and  to  close  it  to  all 
others.  The  plaintiff  does  not  allege  that  the  McCray  lands  were  so 
listed  by  either  the  county  clerk  or  by  the  auditor  and  as  the  deed  by 
McCray  was  not  made  until  July  12,  1873,  neither  the  county  clerk 
nor  the  auditor  was  authorized  to  enter  it  upon  their  list  and  the  rail- 
road companies  were  not  authorized  to  make  the  verified  statement 
required  by  section  2  that  the  McCray  land  was  claimed  as  exempt  on 
or  before  June  1,  1873,  because  it  had  not  been  conveyed  and  the  pre- 
sumption is  that  the  officers  all  observed  the  requirements  of  the  stat- 
utes, and  hence  it  does  hot  appear  that  these  lands  were  subject  to  the 
act  of  1873. 

[J,  4]  There  is  another  reason  why  this  act  did  not  confer  any  title 
in  the  railroad  company.  The  terms  of  this  act  provide  that  the  state 
shall  release  all  the  claim  it  may  have  to  the  lands  on  account  of  taxes 
"as  is  now  provided  by  law  in  such  cases."  The  law  thus  referred  to 
is  found  jn  the  act  of  1869  heretofore  quoted,  and  provides  merely  for 
the  remission  or  discharge  of  the  taxes  to  be  evidenced  by  the  auditor's 
certificate  "as  in  case  of  redemption"  and  thus  left  the  title  where  it 
happened  to  rest  before  the  issuance  of  such  certificate. 

There  is  no  allegation  that  the  state  of  Arkansas  ever  executed  a 
release  or  conveyance  of  these  lands  to  plaintiff  or  his  predecessor  in 
title.  It  therefore  appears  that  the  plaintiff  has  no  title,  if  a  forfeiture 
were  properly  declared,  except  such  title  as  McCray  had  when  he  made 
his  deed  to  the  railroad  company,  and  As  he  had  none  the  plaintiff  ac- 
quired none.  He  does  not  allege  that  he  has  possession  of  the  land. 
In  order  that  one  may  have  his  title  quieted  to  lands  he  must  have  some 
title.  Under  the  liberal  modem  statutes  broadening  the  remedy  one 
cannot  "have  a  cloud  removed  from  a  title  which  has  no  existence." 
The  suit  cannot  be  based  alone  upon  the  weakness  of  an  adversary  ti- 
tle. Dick  v.  Foraker,  155  U.  S.  404,  415,  15  Sup.  Ct.  124,  39  L.  Ed. 
201;  Holland  v.  Challen,  110  U.  S.  15,  3  Sup.  Ct.  495,  28  L.  Ed.  52; 
Frost  v.  Spitley,  121  U.  S.  552,  7  Sup.  Ct.  1129,  30  L.  Ed.  1010;  Stark 
V.  Starr,  6  Wall.  402,  18  L.  Ed.  925 ;  Guarantee  Trust  &  Safe  Deposit 
Co.  v.  Delta  &  Pine  Land  Co.,  104  Fed.  5,  43  C.  C.  A.  396;  Ripinsky 
V.  Hinchman,  181  Fed.  786,  105  C.  C.  A.  462 ;  Mason  v.  Gates,  82  Ark. 
294,  102  S.  W.  190;  Chapman  &  Dewey  Land  Co.  v.  Bigelow,  77  Ark. 
338,  92  S.  W.  534;  Reynolds  v.  Snyder,  121  Ark.  33,  180  S.  W.  752, 
183  S.  W.  979;  Greer  v.  Vaughan,  128  Ark.  331,  194  S.  W.  232;  32' 
Cyc.  1329,  1330. 

[5]  An  exception  to  this  rule  exists  where  suit  is  brought  to  quiet 
title  and  both  parties  claim  title  alone  from  a  common  source.  In  that 
case  neither  party  can  question  the  title  of  the  common  grantor.  Bull 
V.  Campbell,  225  Fed.  923,  141  C.  C.  A.  47;  Wood  v.  Freeman-Smith 
Lumber  Co.,  109  Ark.  499,  160  S.  W.  396 ;  2  Gr.  on  Ev.  §  307 ;  English 
V.  Otis,  125  Iowa,  555,  101  N.  W.  293 ;  Howard  v.  Twibell,  179  Ind. 
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67,  IDO  N.  E.  372,  Ann.  Cas.  1915C,93;  Phillips  v.  Menotti,  167  Cal. 
328,  139  Pac.  796;  People's  Bank  v.  West,  67  Miss.  729.  7  South.  513. 
8  L.  R.  A.  727. 

This  suit  is  not  within  the  exception  because  the  plaintiff  shows  that 
the  state  of  Arkansas  was  the  owner  of  these  lands  when  MkCray  made 
his  deed  to  the  railroad  company,  and  that  the  defendants  claim  the 
lands  through  tax  sale  proceedings  by  the  state  and  through  deeds  from 
other  persons  than  McCray  or  his  successors  in  interest 

The  plaintiff's  claim  to  the  Saffron  land  rests  upon  a  chain  of  con- 
ve)rances  from  the  United  States  to  the  state  of  Arkansas,  by  the  state 
to  Jones,  by  Jones  to  Ford,  and  by  Ford  to  Saffron.  The  deed  to 
Saffron  is  dated  January  1,  1873.  He  alleges  a  deed  from  Saffron  to 
the  railroad  company  dated  July  11,  1873,  arid  filed  for  record  on  July 
14,  1873.  A  deed  from  Saffron  to  plaintiff's  predecessors  in  title  was 
made  November  22,  1910.  The  deed  from  Saffron  to  the  railroad  com- 
pany contained  the  same  conditions  that  were  contained  in  the  McCray 
deed.  The  plaintiff  makes  the  same  allegations  as  to  the  Saffron  land 
that  have  been  referred  to  as  made  with  reference  to  the  McCray  land, 
to  the  effect  that  the  lands  had  been  sold  for  taxes  and  purchaised  by 
the  state  and  that  title  was  in  the  state  of  Arkansas  in  1872.  The  claim 
of  title  to  these  lands  is  based  upon  the  same  contention  that,  has  been 
stated  with  reference  to  the  McCray  lands,  that  by  reason  of  a  dona- 
tion and  subscription  of  them  by  Saffron  to  the  railroad  ccMnpany  the 
state  then  granted  its  title  to  the  railroad  company,  and  plaintiff  is  en- 
titled to  the  reversion  of  this  title  for  condition  broken  in  the  Saffron 
deed.  Our  decision  that  no  title  passed  from  the  state  to  the  railroad 
company  as  to  the  McCray  lands  also  determines  that  no  title  passed 
from  the  state  to  the  railroad  company  as  to  the  Saffron  lands  and  for 
the  same  reasons.  As  it  is  further  shown  that  Saffron  had  lost  his 
title  in  1872  to  the  state  of  Arkansas,  his  deed  to  the  railroad  company 
in  1873  conveyed  nothing  and  the  claim  of  a  reversion  for  condition 
broken,  if  sustained,  can  restore  no  title  to  plaintiff,  and  he  has  no 
standing  to  ask  to  have  his  title  quieted. 

The  defendants  who  claim  the  Saffron  lands  are  also  shown  to  be 
claimants  under  the  tax  sale  proceedings  of  the  state,  and  under  deeds 
which  are  not  derived  from  Saffron's  claim  of  title,  and  hence  they  do 
not  claim  from  a  common  source  with  the  plaintiff. 

The  conclusions  ^nounced  dispose  of  the  case,  and  render  unneces- 
sary the  discussion  of  other  questions  argued. 

The  decree  will  be  affirmed. 
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CHICAGO,  R.  1. 1&  P.  BY.  CO.  r.  lAWTON  REFINING  CO.* 

(Ctrcnlt  Oonrt  of  Appeals,  Eighth  Clrcoit    October  28, 1018.) 

Na  5080. 

1.  Cabbiebs  ^s>45 — DvTX  to  Fubnish  Cabs — Jubisdiotion  of  Coubts. 

The  courts  have  jurisdiction  over  a  suit  by  a  shipper  to  compel  a  rail- 
road iCompany  to  furnish  cars,  as  a  shipper  has  a  remedy  by  action  for  a 
carrier's  refusal  to  accept  proi>er  shipments  or  supply  reasonably  adequate 
facilities.  « 

2.  Cxbbikbs  «=339 — Cabkiaos  of  Goods — ^Dittt  or  Oabbikb. 

There  is  a  general  duty  on  dommon  carrien  to  reo^re,  and  carry  by 
suitable  means,  goods  which  thefy  assume  to  transport,  or  which  ore 
usually  carried. 

3.  Cabbiebs  <8=»40 — Cabbiaok  of  Goods— tDutt  of  Cabbikb. 

The  obligation  to  carry  goods  safely  often  requires  that  special  kinds  of 
cars  be  supplied  for  the  transportation  of  goods,  whlcb  the  carrier  has 
acc^ted  or  holds  itseit  out  to  carry. 

4.  C4BBT1CBH  4=>40 — Oabbiaok  of  Goods — Dutt  of  Gabbixb. 

Where  articles  of  an  extraordinary  character  are  offered,  a  carrier  is 
not  bound  to  accept  them,  or  provide  facilities  of  a  different  kind  from 
those  usually  furnished  for  transr)ortatlon ;  hence  a  railroad  company 
was  not  required  to  furnish  tank  cars  to  carry  the  oils  of  a  refinery. 

5.  Cabbiebs  ^=>40— Gabbiaob  of  Goods — ^Dtrrr  of  Garbieb. 

Where  the  tariffs  of  a  railroad  company,  which  owned  no  tank  cars, 
did  not  purport  that  the  tank  cars  would  be  furnished,  held,  the  railroad 
company  having  leased  tank  cars  some  of  which  It  allowed  a  refinery  to 
use,  might  withdraw  the  use  of  the  cars  from  the  refinery  when  they 
were  needed  to  carry  water  to  BUM>ly  its  engines  and  roundhouses,  etc. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Suit  by  the  Lawton  Refining  Company  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  From  an  order  granting  a  tem- 
porary injunction,  defendant  appeals.  Order  reversed  and  set  aside, 
with  directions. 

C.  O.  Blake,  of  El  Reno,  Okl.  (R.  J.  Roberts,  W.  H.  Moore,  and  J. 
E.  Du  Mars,  all  of  £1  Reno,  Okl.,  on  the  brief),  for  appellant. 
B.  M.  Parmenter,  of  Lawton,  Okl.,  for  appellee. 

Before  SANBORN  and  GARLAND,  Circuit  Tudees.  and  MUN- 
GER,  District  Judge. 

HUNGER,  District  Judge.  This  is  an  appeal  from  an  order  grant- 
vag  a  temporary  injunction.  The  plaintiff  below  was  a  corporation  do- 
ing business  at  Lawton,  Okl,  as  a  refiner  of  crude  petroleum  oils.  The 
defendant  was  a  railway  company  doing  business  in  Oklahoma,  and 
having  connection  with  plaintiff's  refinery  by  means  of  a  switch  track. 
The  parties  will  be  referred  to  as  the  refining  company  and  the  railway 
company.  The  order  of  the  court  enjoined  the  railway  company  from 
failing  to  furnish  to  the  refining  company  five  designated  tank  cars  for 
the  transportation  in  Oklahoma  of  its  products  of  gasoline,  kerosene, 
and  fuel  oil.    The  facts  are  undisputed. 

The  refining  company  has  been  engaged  in  business  since  1916.     It 

^FoT  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  lodezea 
253  V. — 15  •Rebearlng  denied  January  20,  1919. 
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receives  crude  oil  from  stations  in  Oklahoma,  and  ships  its  refined 
products  extensively  to  Oklahoma  consumers.  It  has  25  tank  cars  of 
its  own.  The  railway  company  owns  no  tank  cars,  but  has  leased  stmie 
from  private  owners ;  but  it  has  not  supplied  tank  cars  to  patrons,  ex- 
cept that  the  five  cars  in  controversy  had  been  furnished  to  the  re&iing 
company  for  three  months  before  this  suit  was  begim.  This  was  in 
pursuance  of  some  arrangement  between  the  companies ;  but  counsel 
for  the  refining  company  denied  that  the  injunction  was  asked  in  en- 
forcement of  any  agreement. 

The  railway  company  is  a  member  of  the  American  Railway  Asso- 
ciation, and  by  its  rules,  as  well  as  by  common  usage,  cars  are  inter- 
changed between  railroads  in  tl^e  United  States,  and  cars  are  dis- 
tributed ratably  to  patrons  needing  them.  The  railway  company  would 
need  a  large  number  of  tank  cars  in  order  to  siipply  the  demand  of  its 
patrons,  if  it  undertook  to  furnish  such  cars,  as  very  few  railway  com- 
panies furnish  tank  cars  to  shippers,  and,  under  the  usage  of  inter- 
change of  cars,  many  of  the  cars  would  be  absent  for  long  periods.  The 
railway  company  publishes  a  tariff  for  the  transportation  of  oil  in  tank 
cars.  The  five  cars  in  controversy  had  been  leased  by  the  railway 
company  from  private  owners,  and  for  several  years  had  been  used  by 
the  railway  company  in  carrying  its  fuel  and  water  supply,  and  in  trans- 
porting creosote  oil  for  treatment  of  its  ties  and  structural  timbers. 

At  the  time  of  this  suit  a  prolonged  drought  in  a  portion  of  Okla- 
homa adjacent  to  the  railway  company's  lines  had  caused  a  failure  of 
its  water  supply  at  many  stations,  and  it  had  become  necessary  to  haul 
water  over  the  railroad  for  use  by  its  engines,  its  roundhouses,  and 
other  instrumentalities.  It  had  no  other  tank  cars  available,  except 
these  cars,  and  no  other  means  of  securing  water,  and  it  intended  to 
prepare  them  for  that  use,  and  had  begun  the  alteration  of  one  of  the 
cars  to  fit  it  for  such  purpose,  when  the  injunction  was  granted. 

The  questions  involved  in  this  appeal  relate  to  the  jurisdiction  of  the 
court  over  the  subject-matter,  and  the  sufficiency  of  the  evidence  to 
support  the  order. 

It  is  to  be  observed  that  the  injunction  is  limited  to  use  of  the  cars 
in  intrastate  traffic,  and  that  there  was  no  evidence  of  the  effect  upon 
interstate  commerce  that  would  result  from  enforcement  of  the  order. 
There  was  no  evidence  to  show  that  any  other  shippers  desired  that  the 
railway  company  should  furnish  them  with  such  cars.  Questions  of 
dissemination  are  therefore  not  presented  by  this  record,  nor  are  there 
any  questions  arising  under  the  acts  of  Congress  regulating  interstate 
commerce ;  but  the  case  is  to  be  determined  by  the  laws  in  force  in  Ok- 
lahoma relating  to  intrastate  shipments. 

[  1  ]  A  contention  is  made  that  the  courts  have  no  jurisdicticwi  over 
questions  relating  to  the  duty  of  a  carrier  to  furnish  cars  to  a  shipper, 
and  that  such  an  order'  should  be  made  by  an  administrative  body ;  but 
counsel  do  not  advise  us  of  any  special  tribunal  having  such  powers. 
A  similar  contention  was  made  in  the  case  of  U.  S.  et  al^  v.  Pennsyl- 
vania Railroad  Company,  242  U.  S.  208,  37  Sup.  Ct.  95,  61  L.  Ed.  251, 
as  to  tank  cars  demanded  for  interstate  shipments,  and  it  was  then  held 
that,  if  any  duty  to  furnish  such  cars  exists,  it  is  enforceable  in  the 
courts,  not  by  the  commission.    For  a  carrier's  refusal  to  accept  prop- 


Digitized  by 


Google 


CHICAGO,  B.  1.  *  P.  BX.  CO.  V.  IiAWTON  BBPIHINQ  CO.  707 

cr  shipments,  or  to  supply  reasonably  adequate  facilities  of  carri^e, 
the  shipper  has  a  remedy  by  action.  Louisville  &  Nashville  Railroad 
Co.  V.  F.  W.  Cook  Brewing  Co.,  223  U.  S.  70,  32  Sup.  Ct.  189, 
36  I.  Ed.  355;  Danciger  et  al.  v.  Wells  Fargo  &  Co.  (C  C.)  154 
Fed.  379;  Pennsylvania  Railroad  Co.  v.  Puritan  Coal  Minii^  Co.,  237 
U.  S.  121,  35  Sup.  Ct.  484,  59  h.  Ed.  867 ;  Illinois  Central  Railroad  Co. 
V.  Mulberry  Hill  Coal  Co..  238  U.  S.  275,  35  Sup.  Ct.  760,  59  L.  Ed. 
1306;  Missouri  Pacific  Railway  Co.  v.  Larabee  Flour  Mills  Co.,  211 
U.  S.  612,  29  Sup.  Ct.  214,  53  L.  Ed.  352;  Chicago,  Burlington  & 
Quincy  Railway  Company  v.  Burlington,  C.  R.  &  N.  Railway  Co.  et 
al.  (C.  C;  34  Fed.  481;  Butchers'  &  Drovers'  Stock  Yards  Co.  v. 
Ivouisville  &  N.  R.  Co.,  67  Fed.  35,  14  C.  C.  A.  290;  Moore  on  Car- 
riers, p.  3.  ' 

[2]  The  remaining  question  is  the  right  of  the  refining  con^any  to 
the  use  of  these  specific  tank  cars.  There  is  a  general  duty  of  com- 
mon carriers  to  receive  and  carry,  by  suitable  means,  goods  which  they 
assume  to  transport  or  which  are  usually  carried.  Covington  Stock- 
yards Co.  V.  Keith,  139- U.  S.  128,  11  Sup.  Ct.  461,  35  L.  Ed.  73;  At- 
lantic Coast  Line  Co.  v.  Geraty,  166  Fed.  10,  91  C.  C.  A.  602,  20  L. 
R.  A.  (N.  S.)  310;  Citizens'  Bank  v.  Nantucket  Steamboat  Co.,  2  Story 
16,  Fed.  Cas.  No.  2730;  McManus  v.  Lancashire  R.  R.  Co.,  4  H.  & 
N.  327;  EUiott  on  Raihoads,  §§  1465,  1466,  1474. 

[3]  The  obligation  to  carry  goods  safely  often  requires  that  special 
kinds  of  cars  be  supplied  for  the  transportation  of  goods  which  the 
carrier  has  accepted,  or  which  it  holds  itself  out  to  carry,  such  as 
refrigerator  cars  for  perishable  products,  stock  cars  for  cattle,  and 
the  like.  Atlantic  Coast  Line  Co.  v.  Geraty,  supra;  Johnson  v.  Toledo 
S.  &  M.  Ry.  Co.,  133  Mich.  596,  95  N.  W.  724,  103  Am.  St.  Rep.  464; 
New  York,  P.  &  N.  R.  Co.  v.  Cromwell,  98  Va.  227,  35  S.  E.  444,  49  L. 
R.  A.  462,  81  Am.  St.  Rep.  722;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Ren- 
froe,  82  Ark.  143,  100  S.  W.  889, 10  L.  R.  A.  (N.  S.)  317,  118  Am.  St. 
Rep.  58;  Di  Giorgio  I.  &  S.  Co.  v.  Pennsylvania  R.  Co.,  104  Md.  693, 
65  AtL  425,  8  L.  R.  A.  (N.  S.)  108;  Baker  v.  Boston  &  M.  R.  Co., 
74  N.  H.  100,  65  Atl.  386,  124  Am.  St.  Rep.  937,  12  Ann.  Cas.  1072; 
People  V.  St.  Louis,  A.  &  T.  H.  R.  Co.,  176  HI.  512.  52  N.  E.  292,  35 
L.  R.  A.  656;  Forrester  &  Co.  v.  Southern  Ry.  Co.,  147  N.  C.  553,  61 
S.  E.  524,  18  L.  R.  A.  (N.  S.)  508,  15  Ann.  Cas.  143 ;  Loomis  v.  Lehigh 
Valley  R.  R.  Co,  206  N.  Y.  312,  101  N.  E.  907;  Hannibal  R.  R.  Co. 
V.  Swift.  12  Wall.  262,  20  L.  Ed.  423 ;  Hutchinson  on  Carriers  (3d 
Ed.)  §§  505,  508;  Elliott  on  Railroads,  §§  1474,  1475. 

[4]  Where  articles  of  an  extraordinary  character  are  offered,  a  car- 
rier is  not  bound  to  accept  them  or  to  provide  facilities  of  a  differerit 
kind  from  those  usually  furnished  for  transportation.  For  this  red- 
son  a  carrier  may  be  excused  from  acceptance  of  explosives  or  of  goods 
that  are  improperly  packed.  Nitro-Glycerine  Case,  15  Wall.  524,  21 
L.  Ed.  206;  Harp  v.  Choctaw,  O.  &  G.  R.  Co.,  125  Fed.  445,  61  C.  G. 
A.  405;  California  Powder  Works  v.  Atlantic  &  P.  R.  Co.,  113  Cal. 
329, 45  Pac.  691.,  36  L.  R.  A.  648 ;  Union  Express  Co.  v.  Graham,  26 
Ohio  St.  595 ;  Fitzgerald  v.  Adams  Express  Co.,  24  Ind.  447,  87  Am. 
Dec.  341 ;  Gulf,  C.  &  S.  F.  Ry.  Co,  v.  A.  B.  Frank  Co.  (Tex.  Civ.  App.) 
48  S.  W.  210. 


Digitized  by 


Google 


708  253  FBDBBAL  REPOBTBB 

There  are  other  limitations  of  the  carrier's  duty  to  accept  goods, 
growing  out  of  the  usual  course  of  business  and  the  limitations  of  con- 
venience. An  express  company  that  handles  parcels  is  not  bound  to 
accept  articles  of  great  bulk,  such  as  lumber  and  hay;  nor  are  car- 
riers botmd  to  accept  as  baggage  articles  that,  bjr  reason  of  bulk  or 
value  transcend  the  carrier's  customary  limitations.  Pfister  v.  C.  P. 
R.  R.,  70  Cal.  169,  11  Pac  686.  59  Am.  Rep.  404 ;  Elliott  on  R^lroads, 
§  1466. 

The  ordinary  freight  cars  of  the  railways,  because  of  their  dimen- 
sions, impose  restrictions  of  lei^h,  width,  and  height  to  commodities 
that  may  be  carried,  and  they  are  also  unsuitable  for  the  transporta- 
tion of  articles  such  as  acids,  oils  and  gases,  which  are  not  packed  in 
containers.  In  the  case  of  U.  S.  et  aL  v.  Pennsylvania  Railroad  Co., 
242  U.  S.  208-231,  37  Sup.  Ct.  95,  61  L.  Ed.  251,  the  Supreme  Court 
recognizes  the  fact  that  a  tank  car  is  not  only  a  car  but  a  package  for 
the  goods.  If  the  producer  of  oil  may  demand  of  the  carrier  a  special- 
ly constructed  car  suitable  as  a  container  of  the  article  produced  by 
him,  no  reason  is  perceived  why  the  producers  of  the  various  forms  of 
gases,  liquids,  and  solids  may  not  also  require  peculiar  cars  suitable  for 
such  unpacked  products.  In  the  case  of  In  the  Matter  of  Private  Cars, 
50  Interst.  Com.  Comn.  R.  652,  July  31,  1918,  the  Interstate  Com- 
merce Commission  found  that  there  are  59  varieties  of  liquids  that  are 
regularly  transported  in  tank  cars.    It  is  there  said : 

"Cars  used  to  transport  the  different  liquids  cannot  be  Intercbimged  readi- 
ly ;  that  is  to  say,  a  tanli  car  loaded  with  fuel  oil  with  an  asphalt  base  cannot 
be  reloaded  with  refined  oils,  such  as  gasoline  or  kerosene,  nor  with  edible 
oils,  such  OS  cottonseed  or  cocoanut,  without  thorough  cleaning  at  an  ex- 
pense of  from  $5  to  $35  per  cor.  A.  car  in  which  has  been  transported  any 
of  the  petroleum  oils  cannot  be  used  for  molasses  or  other  edible  liquids, 
witbont  thorough  cleaning  to  remove  every  vestige  of  oil  and  odor.  Some 
adds  require  peculiarly  constructed  cars.  A  car  for  tannic  add  must  be  cx>ated 
on  the  inside  witb  acid-resisting  material  and  all  fittings  must  be  of  brass. 
Muriatic  acid  requires  a  woodMi  lined  tank.  Wine  cars  are  mounted  with 
a  steel  tank,  lined  on  tbe  inside  with  special  enamel,  surroanded  on  the  out- 
side with  a  wooden  tank,  with  insulating  material  between  it  and  the  sted, 
to  preserve  the  contents  from  deterioration  during  transportation;  and  caus- 
ing head  gasoline  cars  are  insulated,  so  as  to  presei-ve  a  uniform  temperature, 
and  are  fitted  with  special  dome-head  arrangements  and  safety  appliances. 
A  tank  car  for  transportation  of  asphalt  and  other  heavy  oils  requires  heater 
coils,  in  order  to  liquefy  the  contents  for  unloading.  S«me  tank  cars  are 
constructed  with  compartments,  so  that  two  or  more  grades  of  oil  may  bo 
transported  at  a  time.  Special  loading  and  unloading  facilities  are  necessary 
for  oil  shipments.  It  Is  necessary  to  force  some  oils  out  of  the  cars  by  steam 
pressure,  others  by  the  use  of  pumps,  and  from  still  others  the'  liquid  flows 
out  by  gravity.    •    •    • 

"It  is  more  economical  and  more  efi9.cient  for  the  refiner  to  furnish  a  tank 
car,  either  owning  it  or  leasing  it  from  some  concern,  than  for  the  railroad 
company  to  own  it.  A  refiner,  producing  two  kinds  of  oil,  gasoline  and 
residuum,  requires  two  kinds  of  cars.  Another  refiner,  producing  all  grades 
of  oil,  from  the  lighter  oils  down  to  coke,  will  require  several  kinds  of  cars. 
The  cost  of  cleaning  a  car  which  has  been  used  for  fuel  oil,  in  ordw  to  make 
it  fit  for  handling  gasoline,  is  very  greet.  These  and  other  reasons,  which  are 
given  in  detail  and  might  be  here  repeated,  if  necessary,  have  led  to  the 
system  of  private  ownership  of  tank  cars  throughout  the  country  gener- 
ally.   ♦    •    » 

"The  refiner  of  oil  or  the  meat  packer  could  no  more  do  business  <m  an 
economical  and  efficient  basis  without  his  private  cars  than  be  could  without 
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Ilis  modem  equipped  reflDlng  or  packing  plant  The  private  car  part  of 
the  business  has  grown  wltb  the  rest.  Doubtless  In  the  beginning  demands 
'were  made  by  these  shliipers  that  carriers  should  supply  tank  and  meat  cars ; 
but  It  was  quickly  demonstrated  that  business  could  not  be  done  in  the  most 
eflfectlTe  manner,  were  carriers  to  own  or  control  cars  of  that  kind.  As  a 
rule  carrlei;s  have  never  furnished  these  cars,  and  it  has  oome  to  be  mutually 
understood  that  they  should  not  do  so.  The  oU  refiner  and  meat  packer  de- 
mand an  adequate  supply  of  cars  at  eil  Mmes.  It  is  conceded  by  shippers 
tliat  neither  an  adequate  supply  nor  its  effldeut  distribution  can  be  afforded 
by  carriers.  The  requirement  has  been  that  there  shall  be  the  most  efficient 
use  of  tank  and  refrigerator  cars,  which  has  been  one  of  the  results  of  private 
o-wnership.  While  this  has  undoubtedly  been  of  b^eflt  to  carriers.  It  has  been 
ot  Incalculable  benefit  to  shippers  as  weU." 

It  is  also  disclosed  by  the  report  of  the  Interstate  Commission  in 
that  case  that  very  few  railroads  in  the  United  States  furnish  tank  cars 
for  the  use  of  shippers  (see,  also.  United  States  v.  Penn.  R.  R.  Co.,  242 
U.  S.  208-231,  37  Sup.  Ct.  95,  61  L.  Ed..251),  and  that  railroad  tariffs 
usually  provide  that  the  carriers  assume  no  obligation  to  furnish  tank 
cars.  There  is  an  economic  waste  in  the  use  of  tank  cars,  because  such 
cars  usually  are  returned  empty  from  the  places  where  their  contents 
are  discharged  to  the  points  of  origin  of  shipment,  and  they  are  not 
adapted  for  general  use.  Under  the  rules  of  interchaxige  ^f  cars,  a 
railway  company  may  have  a  large  supply  of  such  cars,  and  yet  have 
none  of  them  immediately  available  on  its  own  lines.  To  meet  this  dif- 
ficulty a  number  in  excess  of  the  demands  of  shippers  on  its  own  lines 
must  be  provided.  We  think  the  rule  is  a  reasonable  one,  that  if  the 
shipper  wishes  to  compel  the  carrier  to  accept  his  goods  he  must  prop- 
erly prepare  and  pack  his  product  to  suit  the  cars  that  the  carrier  as- 
sumes to  supply,  and  which  are  ordinarily  furnished  by  carriers  for 
such  products,  and  that  it  is  not  the  usual  practice  of  railway  companies 
to  furnish  tank  jcars  for  shippers.  Questions  of  t^e  proper  ratef  to  be 
given  to  shippers  of  liquids,  or  of  discrimination  between  shippers  who 
furnish  their  own  tank  cars  and  shippers  of  similar  articles  in  barrels 
or  otherwise,  are  not  involved  here. 

[8]  There  is  another  reason  why  the  railway  ccHnpany  was  not  bound 
to  ftimish  for  the  use  of  the  refining  company  the  cars  in  question. 
The  railway  company  had  published  a  tariff  which  announced  its  readi- 
ness to  transport  oil  in  tank  cars,  but  this  tariff  did  not  purport  to  fur- 
nish the  cars  for  this  pprpose.  It  had  not  held  itself  out  as  ready  to 
lumish  tank  cars  for  shippers.  The  five  cars  in  controversy  had  been 
leased  by  it  for  its  own  use  in  operating  its  railway,  and  had  been  but 
temporarily  furnished  for  the  use  of  the  refining  company  until  it 
should  again  have  need  for  them.  When  the  prolonged  drought  en- 
dangered its  water  supply,  it  was  the  right  of  the  railway  company  to 
withdraw  the  cars  from  the  use  of  the  refining  company,  in  order  to 
supply  its  engines  and  roundhouses  with 'water.  The  railway  company 
owed  a  duty  to  the  public  to  keep  its,trains  in  operation,  and  this  duty 
was  superior  to  the  demand  of  the  refining  company  for  these  tank 
cars,  in  addition  to  those  it  owned  and  operated.  L,.  &  N.  R.  Co.  v. 
Queen  City  Coal  Co.,  99  Ky.  217,  35  S.  W,  626;  Harp  v.  Choctaw,  O. 
&  G.  R.  Co.,  supra. 
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Tlie  order  of  the  EMstrict  Court  will  be  reversed  and  set  aside,  with 
directions  to  dissolve  the  restraining  order  and  to  deny  the  application 
for  temporary  injunction. 


PUGBT  SOUND  ELECTRIO  BT.  et  aL  r.  BENSON. 

(Carcnit  Ooort  of  Appeals,  Ninth  Oircait    October  28,  1918.) 

No.  .3147. 

1.  Statdtes  «=9l9€ — OoNBTaxTcnoK — Canons. 

A  limiting  clause  is  to  be  restrained  to  tlie  last  antecedent,  onlesg  the 
subject-matter  requires  a  different  coDstruction. 

2.  Statutes  9s»200 — Consteuction — Oo^kas. 

The  nse  of  commas  Is  not  controlling,  where  the  meaning  is  otherwise 
clear. 

3.  MUNICIPAI.   CORPOBATIONS    4=^03(1) TSAFFIO    ORDINANCES — FiBE   DEFABT- 

MENT. 

An  ordinance  declaring  that  apparatus  of  the  fire  department,  etc., 
ambulances,  responding  to  «nergency  calls,  eta,  should  have  right  of  way 
In  use  of  streets,  gives  fire  apparatus  returning  from  a  Are  the  right  of 
way. 

4.  Evidence    ^=>596 — "Infebence" — ^What  fob. 

An  "infer^ice"  is  a  permissible  deduction,  which  the  jory  is  entitled  to 
draw  from  the  evidence,  and  wiilch  has  no  probative  efTect,  other  than 
the  Jury  is  pleased  to  attribute  to  it. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Sectmd  Series,  Inference.] 

5.  Evidence  ®=>53 — "Presumptions  of  Law." 

"Presumptions  of  law"  are  artificial  rules,  which  have  legal  effect,  in- 
dependent of  any  belief,  and  stand  in  the  place  of  proof  until  the  con- 
trary is  shown. 

[Kd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Presumption  of  Law.] 

6.  Steeet  Bailboads  <S=391 — Speed  Ordinance  Violation — ^E)ffect. 

The  violation  of  an  ordinance  limiting  the  speed  of  street  cars  la  neg- 
ligence per  se,  and  it  is  proper  for  the  court  to  announce  the  presumption 
of  negligence. 

7.  Municipal.  Cobfobations  «=»122(2) — Speed  Obdinance — Reasonableness 

— Bubden  of  Proof. 

An  ordinance  regulating  the  speed  of  street  cars  Is  prima  facie  reason- 
able, and  the  burden  is  on  those  attacking  to  show  its  unreasonableness. 

In  Error  to  the  District  Court  of  the  United)  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington;  Edward  E- 
Cushman,  Judge. 

Action  by  Harvey  K.  Benson  against  the  Puget  Sound  Electric 
Railway,  a  corporation,  and  others.  There  was  judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

James  B.  Howe  and  Hugh  A.  Tait,  both  of  Seattle,  Wash.,  for 
plaintiffs  in  error. 

Griffin  &  Griffin,  of  Seattle,  Wash.,  for  defendant  in  error. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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WOIvVERTON,  ESstrict  Judge.  This  action  is  one  to  recover 
<iamages  for  personal  injuries  alleged  to  have  been  sustained  by  Ben- 
son, tihe  defendant  in  error  (plaintiff  below),  who  was  at  the  time  in 
the  employ  of  the  fire  department  of  the  city  of  Seattle.  While 
driving  a  motor-propelledl  apparatus,  known  as  a  "water  tower,"  belong- 
ing to  the  fire  department,  easterly  along  Connecticut  street,  an  electric 
street  car  collided  with  it  at  the  junction  of  First  avenue,  which  runs 
at  right  angles  with  the  above-named  street,  whereby  the  plaintiff 
received  the  injuries  of  which  he  complains.  The  water  tower  was 
at  the  time  returning  from,  and  not  going  to,  a  fire. 

[1-3]  The  court  was  requested  at  the  trial  to  instruct  the  jury  that 
Ordinance  No.  24597  of  the  city  of  Seattle  was  without  application. 
The  request  was  denied,  and  error  is  assigned.  The  ordinance  pro- 
vides; 

"The  following  vehicles  In  the  order  named,  shall  have  the  right  of  way  tn 
the  use  of  all  streets  and  public  places,  viz.,  appai'atus  of  the  Are  department, 
p<dice  patrol  wagons,  ambulances,  resi)ondlng  to  emerg«icy  calls,  emergency 
repair  wagons  of  the  street  railway  companies,  and  U.  S.  mall  wagons." 

The  question  involved  is  one  of  construction.  It  is  insisted  that  the 
words  "responding  to  emergency  calls"  qualify  the  phrase  "apparatus 
of  the  fire  department,"  as  well  as  "ambulances,"  and  therefore  that 
it  is  only  when  the  apparatus  of  the  fire  department  is  responding  to 
an  emergency  call  that  it  is  accorded  the  right  of  way  under  the  ordi- 
nance, y 

The  application  of  one  of  the  simplest  canons  of  statutory  con- 
struction, namely,  that  "a  limiting  clause  is  to  be  restrained  to  the 
last  antecedent,  unless  the  subject-matter  requires  a  different  construc- 
tion" (Gushing  v.  Worrick,  9  Gray  [Mass.]  382,  and"  Endlich  on 
the  Interpretation  of  Statutes,  §  414),  would  seem  to  be  decisive  of 
the  question.  The  last  antecedent  is  "ambulances,"  and  under  this 
rule  the  qualifying  clause  refers  thereto,  and  not  to  the  antecedents 
preceding  that.  Nor  does  the  subject-matter  require  a  different  con- 
struction. All  alarms  of  fire  are  emergency  calls,  and  police  patrol 
wagons  are  brought  into  service  whenever  their  use  is  thought  to 
be  convenient.  So  that  the  supposed  qualifying  words  "responding 
to  emergency  calls"  would  seem  to  be  redundant  and  useless  as  apply- 
ing to  these  antecedents.  They  have  a  peculiar  fitness,  however,  when 
applied  to  ambulances.  When  acting  under  emergency,  it  is  essential 
that  ambulances  move  swiftly,  until  the  call  has  been  attended  to, 
without  reference  to  the  direction  in  which  they  are  required  to  trav- 
el, whether  to  or  from;  hence  the  need  of  according  them  the  right 
of  way  upon  the  streets  until  the  emergency  has  been  met.  Otherwise, 
ambulances  are  to  be  afforded  no  greater  privileges  upon  the  streets 
than  other  vehicles.  On  the  other  hand,  fire  and  police  protection  may 
depend  as  well  upon  prompt  action  in  housing  the  fire  apparatus  and 
having  patrol  wagons  convenient  for  any  emergency,  so  that,  whether 
the  fire  department  or  the  police  department  is  responding  to  one  call 
or  making  ready  to  meet  the  exigencies  of  another,  it  is  an  act  re- 
quired for  roidering  prompt  and  proper  fire  or  police  protection, 
which  is  the  essentiad  purpose  of  the  ordinance.    Upon  the  whole,  in 
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view  of  the  context  and  of  the  grammatical  construction  and  the  plain 
purpose  of  the  ordinance,  it  is  clear  that  the  clause  "responding  to 
emergency  calls"  was  intended  to  qualify  none  of  the  antecedents  ex- 
cept "ambulances."  See,  further,  City  of  Traverse  City  v.  Blair  Twp., 
190  Mich.  313,  v322,  323,  157  N.  W.  81.  The  use  of  commas  is  not 
controlling  where  the  meaning  is  otherwise  clear. 

Whatever  may  be  the  true  construction  to  be  accorded  rule  20,  it 
does  not  affect  the  present  inquiry.  We  agree,  therefore,  with  tlie 
construction  which  the  trial  court  gave  to  this  ordinance. 

A  far  more  interesting  and  diflficult  question  is  one  relating  to  the 
court's  instruction  respecting  negligence,  as  it  affected  the  defendants 
in  the  operation  of  the  street  car  which  collided  With  the  water  tower. 

There  is  an  ordinance  which  declares  that  it  shall  be  lawful  to  op- 
erate cars  upon  street  railways  within  the  city  limits  at  a  rate  of  speed 
up  to,  but  not  in  excess  of,  20  miles  per  hour.  As  to  the  bearing  of 
the  ordinance,  the  court  instructed  as  follows : 

"Now,  so  far  as  those  ordinances  are  concerned,  ordinances  of  that  diar- 
acter  are  not  only  for  the  convenience  of  the  traveling  public,  but  In  part  for 
their  safety,  and  where  a  person  violates  an  ordinance  of  the  city,  that  is 
designed  to  render  safe  or  more  safe  the  lives  and  limbs  of  tlie  traveling  public, 
the  person  who  violates  such  an  ordinance  is  guilty  of  negligence.  This  In- 
struction applies  to  both  plaintiff  and  defendant  In  tills  particular  case. 
•  •  •  You  understand  that,  so  far  as  violating  one  of  tbese  ordinances,  this 
ordinance  regulating  the  rate  of  speed  in  the  city  Is  concerned,  by  violatlns 
that  ordinance  the  dty  in  effect  says  that  it  is  negligent  to  run  faster  tlian  20 
miles  an  hour,  so  you  would  not  concern  yourselves  whether  you  tbink  an 
ordinarily  careiful  and  prudent  person  would  run  faster  than  that  ta  the  dt; 
or  not." 

In  connection  with  the  instructions,  the  court  advised  the  jury  fur- 
ther that  it  was  incumbent  upon  the  plaintiff  to  "establish  by  a  fair 
preponderance-  of  the  evidence  that  such  negligence  of  the  defend- 
ant was  the  proximate  cause  of  his  injury."  It  was  left  to  the  jurj' 
to  say  whether  the  car  was  being  operated  in  excess  of  20  miles  per 
hour. 

Thus  is  presented  for  our  inquiry  the  question  whether  the  oper- 
ation of  the  street  car  in  excess  of  the  ordinance  limitation  as  to  speed, 
where  it  contributed  as  the  proximate  cause  of  the  injury,  was  neg- 
ligence per  se.  This,  of  course,  assumes  that  the  plaintiff  was  not 
himself  guilty  of  contributory  negligence. 

It  seems  to  be  the  opinion  of  counsel  for  the  plaintiffs  in  error  that 
the  Supreme  and  federal  courts  of  the  United  States  are  committed 
to  a  rule  that  the  violation  of  a  city  ordinance  regulating  the  speed 
of  vehicles  is  evidence  of  negligence  only,  and  does  not  constitute 
negligence  as  a  matter  of  law.  The  only  case  cited  that  spears  di- 
rectly to  support  the  rule  as  thus  broadly  stated  is  Erie  R-  Co.  v. 
Farrell,  147  Fed.  220,  77  C.  C.  A.  446.  In  that  case  the  trial  court 
instructed  the  jury  in  effect  to  find  upon  the  issue  of  negligence  for 
the  plaintiff,  because  the  evidence  was  uncontradicted  that  the  train 
of  the  defendant  was  moving  in  excess  of  the  speed  permitted  by  the 
city  ordinance.  The  trial  court  also  refused  to  instruct,  at  the  re- 
quest of  the  defendant: 
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"^niat  thf  defendant's  failure  to  comply  with  the  ordinance  did  not  In  It- 
self constitute  conclusive  pit)of  of  negligence,  and  that  It  was  for  the  jury 
to  say.  In  view  of  the  situation  and  surroundings  In  that  part  of  the  city 
and  all  the  drcamstances,  whether  the  failure  to  comply  was  negllgeno&" 

The  Court  of  Appeals  held  this  to  be  error,  saying : 

'*The  rule  established  by  the  weight  of  authority  Is  that  the  violation  of 
the  ordinance  is  not  conclusive  evidence  of  negligence,  but  is  to  be  submitted  to 
the  jury  as  a  circumstance  from  which  negligence  may  be  Inferred." 

Referring  to  the  case  of  Grand  Trunk  Railway  Co.  v.  Ives,  144 
U.  S.  408,  12  Sup.  Ct.  679,  36  L,.  Ed.  485,  the  trial  court  instructed 
that  by  reason  of  the  railroad  train  moving  in  excess  of  the  rate  of 
speed  forbidden  by  a  city  ordinance  the  law  authorized  the  jury  to 
infer  negligence,  "as  one  of  the  facts  established  by  the  proof."  The 
Supreme  Court  after  premising  that  it  has  been  held  in  many  cases 
that  the  running  of  railroad  trains  within  the  limits  of  a  city  at  a  rate 
of  speed  greater  than  is  allowed  by  ordinance  is  negligence  per  se, 
says: 

"But  perhaps  the  better  and  more  generally  accepted  rule  is  that  such  an  act 
on  the  part  of  the  railroad  company  Is  always  to  be  considered  by  the  Jury  as 
at  least  a  circumstance  from  which  negligence  may  be  inferred  in  deter- 
mining whether  the  company  was  or  was  not  guUty  of  negligence." 

And,  after  citing  authorities,  concludes : 

"At  any  rate,  the  charge  of  the  court.  In  this  particular,  was  not  unfavorable 
to  the  defendant  under  the  law." 

It  is  plain  that  there  was  no  decision  on  the  direct  question  wheth- 
er the  running  of  a  train  in  excess  of  the  speed  limitations  of  an  ordi- 
nance was  negligence  per  se.  We  have,  however,  an  expression  of 
the  opinion  of  that  court  as  to  what  is  deemed  the  better  rule.  In 
Hayes  v.  Michigan  Central  R.  R.  Co.,  Ill  U.  S.  228,  240,  4  Sup.  Ct. 
369,  28  L.  Ed.  410,  the  court  distinctly  holds  that  an  action  will  lie 
for  a  breach  of  duty  in  failure  to  conform  to  the  requirements  of  a 
city  ordinance,  and  that  such  breach  will  be  evidence  of  negligence. 
In  this  relation,  the  court  further  says : 

"The  duty  Is  due,  not  to  the  city  as  a  municipal  body,  but  to  the  public,  con- 
sidered as  composed  of  individual  persons ;  and  each  person  specially  Injured 
by  the  breach  of  the  obllgatloa  is  entitled  to  his  Individual  compensation  and 
to  an  action  for  its  recovery." 

As  it  respects  a  law  of  Congress,  and  the  effect  of  a  violation  of  its 
provisions,  the  court  has  spoken  in  no  uncertain  language.  Having 
reference  to  the  Safety  Appliance  Act  (Comp.  St.  1916,  §  8605  et  seq.), 
in  St.  Louis,  Iron  Mountain  &  Southern  Ry.  v.  Taylor,  210  U.  S.  281, 
295, 28  Sup.  Ct.  616,  621  (52  L.  Ed.  1061),  it  has  declared  that: 

"The  obvious  purpose  of  the  Legislature  was  to  supplant  the  qualified  duty 
of  the  common  law  with  an  absolute  duty  deemed  by  It  more  Just  If  the 
railroad  does.  In  point  of  fact,  use  cars  which  do  not  comply  with  the  standard. 
It  violates  the  plain  prohibitions  of  the  law,  and  there  arises  from  that 
violation  the  liability  to  make  compensation  to  one  who  is  Injured  by  It." 

That  the  violation  of  such  an  act  would  constitute  negligence  per 
se  can  hardly  be  questioned.    The  only  distinction  that  can  be  drawn 
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between  the  effect  of  an  act  of  Congress  in  that  particular  and  the 
ordinance  of  a  common  council  of  a  municipality  is  that  the  chances 
would  be  that,  by  reason  of  the  larger  experience  of  the  members  of 
Congress,  Congress  would  promulgate  more  uniformly  reasonable  r^- 
ulations.  But  presumptively  the  reasonableness  of  the  regulations 
must  obtain  in  either  case  until  overcome  by  competent  and  pertinent 
inquiry.  Thus  we  have  about  all  there  is  of  a  rule  of  the  federal 
courts  as  contended  for  by  counsel. 

When  we  turn  to  the  state  courts,  we -find  their  adjudications  on 
the  subject  of  discussion  in  hopeless  discord.  $o  that  it  is  bootless  to 
attempt  to  examine  the  accumulated  mass  of  decisions  pertaining 
thereto  and  deduce  a  rule  by  weight  of  authority.  See  the  extended 
and  exhaustive  note  to  Sluder  v.  St.  Louis  Transit  Co.,  5  L,.  R.  A.  (N. 
S.)  187. 

A  more  satisfactory  result  can  be  arrived  at  through  examination  of 
the  subject  on  primary  principles  governing  the  effect  of  evidence. 

[4]  An  inference  is  a  permissible  deduction  which  the  jury  is  enti- 
tled to  draw  f rcMn  the  evidence.  It  has  no  legal  probative  effect  other 
than  the  jury  is  pleased  to  attribute  to  it  in  a  given  case.  Cogdell  v. 
Railroad  Co.,  132  N.  C.  852,  44  S.  E.  618. 

[5]  Presumptions  of  law  are  artificial  rules  which  have  legal  effect 
independent  of  any  belief,  and  stand  in  the  place  of  proof  until  the 
contrary  is  proven.    Smith  v.  Asbell,  2  Strob.  (N.  C.)  141,  147. 

Mr.  Wigmore  speaks  of  a  presumption  in  its  characteristic  feature 
as — 

"a  rule  of  law  laid  down  by  the  Judge,  ond  attaching  to  one  evidentiary  fact 
certain  conseqn^ices  as  to  the  duty  of  the  production  of  other  evldenoe  by 
the  oiq:>onent."    4  Wigmore  on  Evidence,  g  2491. 

Later  in  the  same  Section,  the  learned  author  says : 

"Nevertheless,  It  must  be  kept  tn  mind  that  the  peculiar  effect  of  a  presamp- 
tion  'of  law'  (that  Is,  the  real  presumption)  Is  merely  to  Invoke  a  rule  of  law 
compelllnR  the  jury  to  reach  the  conclusion  In  the  absence  of  evidence  to  the 
contrary  from  the  opponent" 

Comparing  the  two,  the  court,  in  Cogdell  v.  Railroad  Co.,  supra, 
says: 

"The  presumption  has  a  technical  force  of  weight  and  the  jury.  In  the  ai>- 
sence  of  sufficient  proof  to  overcome  It,  should  find  according  to  the  presomp- 
tlon,  but  in  the  case  of  a  mere  Inference  there  Is  no  technical  force  attached  to 
It.  The  jury,  in  the  case  of  an  inference,  are  at  liberty  to  find  the  ultimate 
fact  one  way  or  the  other  as  they  may  be  impressed  by  the  testimony.  In  the 
one  case  the  law  draws  a  conclusion  from  the  state  of  the  pleadings  and  evi- 
dence and  In  the  other  case  the  jury  draw  It.  An  Inference  Is  nothing  more 
than  a  permissible  deduction  from  the  evidence,  while  a  presumption  Is  com- 
pulsory and  cannot  be  disregarded  by  the  Jury." 

[6,  7]  Now,  what  should  be  the  probative  value  of  the  circum- 
stance of  operating  a  street  car  in  excess  of  a  speed  limit  fixed  by  or- 
dinance adopted  for  the  benefit  and  protection  of  the  public,  where 
it  is  charged  that  the  excessive  operation  of  the  car  is  an  act  of  neg- 
ligence causing  injury  to  the  person?  Is  the  circumstance  simply  one 
from  which,  to  be  considered  along  with  all  the  testimony  in  the  case 
bearing  upon  the  subject,  the  jury  may  or  may  not  infer  negligence, 
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or  is  it  one  of  positive  probative  value,  that  will,  prima  facie  and 
without  else,  support  the  charge  of  negligence?  If,  as  is  declared 
by  the  Supreme  Court  in  Hayes  v.  Michigan  Cenfial  R.  R.  Co.,  supra, 
the  duty  imposed  by  the  municipality  is  one  due  to  the  public,  which 
is  the  case  in  the  present  controversy,  and  the  individual  is  accorded 
a  right  of  action  against  a  street  car  company  for  a  breach  of  the 
obligation  imposed  by  the  ordinance,  why  does  it  not  logically  and 
necessarily  follow  that,  when  the  breach  is  established — ^^that  is,  when 
it  is  shown  that  the  company  has  exceeded  the  limitation  of  speed 
lixed  by  the  ordinance — a  prima  facie  case  of  negligence  is  made  out, 
and  the  burden  is  hence  imposed  upon  the  company  to  overcome  the 
prima  facie  case?  We  think  there  is  no  escape  from  the  conclusion  that 
it  does.  If  it  does,  then  the  fact  of  a  violation  of  the  speed  limita- 
tion renders  the  company  presumptively  negligent,  and  the  presump- 
tion is  one  of  law  for  the  court  to  declare.  Being  one  of  law,  the 
violation  is  per  se  negligence. 

Of,  course,  the  burden  is  upon  the  one  who  alleges  it  to  establish 
the  fact  that  the  speed  limitation  has  been  violated,  and  that  is  a 
matter  primarily  for  the  jury.  But  when  it  is  established  to  their 
satisfaction,  the  presumption  of  negligence  follows  because  of  a 
breach  of  the  obligation  imposed  by  the  ordinance.  This  is  negligence 
per  se.  To  attribute  to  such  a  state  of  the  case  the  probative  value 
of  a  mere  inference  from  which  the  jury  might  or  might  not  deduce 
negligence  would  be  to  destroy  the  efficacy  of  the  ordinance.  The 
case  would  stand  as  if  there  were  no  ordinance  regulating  speed,  and 
the  whole  question  would  be  relegated,  as  one  of  fact  fpr  the  jury 
to  determine,  whether  the  street  car  company  had  exercised  reason- 
able care  and  precaution  in  the  running  of  its  cars.  It  would  be  of 
little  or  no  value  to  tell  the  jury  that  they  should  takf  into  consid- 
eration the  fact  that  the  company  had  exceeded  the  speed  limitations 
of  the  ordinance  along  with  the  other  facts  and  circumstances  of 
the  case.  Besides,  it  would  put  into  the  hands  of  the  jury  the  power 
of  invalidating  the  ordinance  without  any  inquiry  whatever  on  that 
subject. 

We  have  said  that  the  fact  of  a  violation  of  the  speed  ordinance 
is  prima  facie  sufficient  to  establish  negligence.  This  prima  facie 
case  would  obtain  until  overcome  by  competent  proof  to  the  contrary. 
The  issue  then  arising  would  be  this:  The  ordinance  having  been 
adopted  by  legal  and  competent  authority,  its  reasonableness  must  be 
taken  for  granted  until  the  contrary  is  shown.  This  would  involve 
an  attack  upon  the  ordinance,  arid  the  burden  would  be  cast  upon 
those  attacking  it  to  show  its  unreasonableness  in  the  particular  as- 
signed, and  that  because  of  that  fact  the  provision  was. one  beyond 
the  power  of  the  common  council  in  the  performance  of  its  legisla- 
tive functions  to  adopt.  This  was  the  course  pursued  in  Erie  R.  Co. 
V.  Weber,  207  Fed.  293,  125  C.  C.  A.  37. 

We  hold,  therefore,  that  where  a  municipal  ordinance  limits  the 
rate  of  speed  for  operating  street  cars  upon  the  public  streets  of  a 
city,  and  such  ordinance  is  adopted  for  the  benefit  and  protection  of 
the  public,  it  is  negligence  per  se  to  operate  a  street  car  in  excess  of 
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such  limitation  as  to  speed.  It  follows  that  the  court  below  £d  not 
err  in  giving  the  instructions  complained  of. 

The  only  federal  case  that  has  been  called  to  our  attention  really 
opposed  to  this  view  is  Erie  R.  Co.  v.  Farrell,  supra ;  but,  with  all 
deference  to  that  able  tribunal,  we  are  persuaded  that  the  rule  here 
announced  is  the  better  and  more  logical. 

Affirmed. 


HAGAN  V.  McNIEL. 

In  re  SULPHUR  SPRINGS  LUMBER  CO. 

(Circuit  Court  of  Appeals,  Fourtb  Circuit.   July  18^  191&) 

No.  161B. 

1.  Bankbuptot  «=»467 — Review  on  Appeal— FiNDiNaa  of  Fact. 

A  flnding  of  fact  by  a  referee,  concurred  in  by  the  District  Court,  will 
not  be  reversed  by  tbe  aiH)^Ilate  court,  unless  dearly  against  the 
weight  of  evidence. 

2.  Bankbuptcy  Q=>165(4) — VAUDrrr  o*  Liens — Psatsiopr  Coksidkration. 

Where  a  creditor  holding  an  unrecorded  Uen,  but  with  the  right  of  im- 
mediate possession,  gave  up  such  right  and  took  a  mortgage  within  four 
months  prior  to  bankruptcy  of  the  debtor,  such  mortgage  was  valid,  aua 
not  preferential,  to  the  extent  of  the  new  consideration,  which  was  the 
value  of  t)ie  pr(^>erty  subject  to  the  prior  liai,  whi(^  was  surrendered. 

Woods,  Circuit  Judge,  dissenting. 

Cross-appeals  from  the  District  Court  of  tb*  United  States  for  the 
Western  District  of  Virginia;  Henry  Clay  McDowell,  Judge. 

In  the  matter  of  the  Sulphur  Springs  I<umber  Company,  bankrupt 
Claim  by  Charles  F.  Hagan,  trustee,  opposed  by  W.  D.  McNiel,  trus- 
tee in  bankruptcy.  Cross-appeals  from  order  of  District  Court  allow- 
ing claim  in  part  as  secured  claim.  Affirmed  in  part,  and  reversed  in 
part. 

C.  V.  Meredith,  of  Richmond,  Va.  (Pennington  &  Handy,  of  Bristol, 
Va.,  on  the  brief),  for  appellant  and  cross-appellee. 

W.  H.  Bond,  of  Wise,  Va.  (Bond  &  Bruce,  of  Wise,  Va.,  on  the 
brief),  for  appellee  and  cross-appellant. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  SMITH,  Dis- 
trict Judge. 

SMITH,  District  Judge.  This  case  comes  up  on  two  appeals  from 
an  order  of  the  District  Court  made  November  22,  1917.  It  appears 
that  on  the  10th  of  April,  1914,  Charles  F.  Hagan,  trustee,  the  appel- 
lant, sold  and  conveyed  to  Grover  B.  Bickley  and  R.  Willard  Cox  all 
of  the  merchantable  timber  belting  36  inches  and  up  in  circumference 
3  feet  from  the  ground  on  certain  tracts  of  land  in  Hunter's  Valley, 
Va.  The  price  of  the  timber,  other  than  maple,  beech,  and  gum,  was 
$4  per  thousand  feet  board  measure,  with  lower  prices  for  maple, 
beech,  and  gum.  The  purchase  money  was  to  be  paid  on  each  thou- 
sand feet  as  the  same  was  sold,  shipped,  or  disposed  of.    If  the  pur- 
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chasers  failed  to  make  payments  for  the  lumber  as  sold  or  shipped, 
they  were  to  have  their  customers  make  payments  of  the  purchase 
money  of  the  timber  to  People's  National  Bank  of  Gate  City,  out  of 
-which  the  bank  should  first  pay  the  amounts  due  for  the  stumpage. 
The  lumber  was  to  be  manufactured  and  stacked  upon  the  grounds  of 
Hagan,  trustee,  the  appellant  herein,  which  were  to  be  furnished  by 
him  free  of  charge,  and  the  purchasers  agreed  and  bound  themselves 
to  keep  sufficient  lumber  on  the  mill  yard  itself  at  all  times  to  pay 
any  arrears  that  might  be  due  on  the  stumpage,  and  a  lien  was  express- 
ly retained  on  all  the  lumber  manufactured  sufficient  to  cover  any 
amount  which  might  become  due  to  the  said  Hagan,  trustee.  The 
lumber  yards  were  to  be  kept  insured  and  the  insurance  made  payable 
to  Hagan,  trustee.  This  contract  of  sale  was  not  recorded.  Bickley 
and  Cox,  the  purchasers,  put  in  a  mill  and  railroad  on  the  property 
of  Hagan,  and  operated  it  under  the  name  of  Sulphur  Springs  Lumber 
Company.  The  purchasers  failed  to  perform  the  contract,  ly  .failing 
to  pay  for  much  of  the  lumber  the  Sulphur  Springs  Lumber  Company 
had  shipped  at  the  time  of  the  shipment,  and  failed  to  have  their  cus- 
tomers turn  over  the  purchase  money,  as  had  been  agreed  to  the 
People's  National  Bank  of  Gate  City.  The  purchasers  bein^  consider- 
ably in  arrears  on  their"  payments,  Hagan,  trustee,  took  acbon  to  col- 
lect the  amount  due  him,  and  orders  were  given  to  the  Sulphur  Springs 
Lumber  Company,  through  Hagan's  agents,  that  no  further  shipments 
of  lumber  would  be  permitted  until  settlement  was  made  for  the  past- 
due  payments,  and  threatened  proceedings  to  enforce  the  lien  and  for 
a  receiver.  The  lumber  company' thereupon  suspended  shipments,  but 
tried  to  induce  Hagan  to  forego  the  provisions  of  the  contract. 

After  considerable  negotiation  between  the  attorneys  of  Hagan  and 
Bickley  and  Cox  a  deed  of  trust  was  executed  on  October  9,  1916, 
which  was  so  drawn  as  to  secure  whatever  was  already  due  and  which 
might  become  due  under  the  contract  of  10th  of  April,  1914.  This  last 
deed  of  trust  or  mortgage  was  thereafter  recorded.  Three  days  be- 
fore the  expiration  of  four  months  from  the  time  of  the  execution  of 
this  deed  of  trust  certain  creditors  of  the  Sulphur  Springs  Lumber 
Company  filed  a  petition  for  and  obtained  an  adjudication  in  bank- 
ruptcy against  the  Sulphur  Springs  Lumber  Company,  a  partnership 
composed  of  R.  W.  Cox  and  C.  B.  Bickley.  Hagan,  trustee,  elected  to 
file  his  claim  in  the  proceeding,  and  surrendered  whatever  possession 
he  had  of  the  lumber  in  the  hands  of  the  Sulphur  Springs  Lumber  Com- 
pany at  the  time  of  the  adjudication  to  the  trustee  in  bankruptcy,  and 
filed  his  claim  in  this  matter  as  a  secured  claim  against  the  lumber  on 
the  yards  and  the  property  embraced  in  the  deed  of  trust  of  9th  of 
October,  1916.  Thereupon  objections  were  made  to  the  allowance  of 
the  claim  as  a  secured  claim,  both  as  to  the  lumber  on  the  yards  and  as 
to  the  property  conveyed  by  the  deed  of  trust. . 

The  referee  held  that  the  deed  of  trust  executed  on  the  9th  day  of 
October,  1916,  was  ineffectual  to  give  valid  Uens  to  the  debts  attempted 
to^be  secured,  as  having  been  executed  within  four  months  prior  to 
the  adjudication  in  bankruptcy;  it  being  evident  that  the  parties  ex- 
ecuting the  deed  of  trust  were  insolvent  at  the  time  the  deed  of  trust 
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was  executed,  and  that  Charles  F.  Hagan,  trustee,  and  his  attorney, 
had  sufficient  knowledge  of  such  insolvency,  and  that  the  deed  of 
trust  would  create  a  preference,  to  put  them  upon  inquiry.  The  ref- 
eree, however,  held  further  that  so  much  of  the  claim  of  Hagan,  trus- 
tee, as  was  actually  due  and  unpaid  for  the  purchase  price  of  the  tim- 
ber was  good  as  a  secured  claim  against  the  lumber  and  timber  that 
actually  went  into  the  hands  of  the  trustee  in  bankruptcy,  upon  the 
ground  that  this  lumber  was  in  the  constructive,  if  not  the  actual, 
possession  of  the  claimant,  Charles  F.  Hagan,  trustee,  and  that  the  lien 
reserved  to  him  in  the  tmrecorded  deed  of  the  10th  of  April,  1914,  was 
good  as  against  the  trustee  in  bankruptcir  and  the  creditors  of  the 
bankrupts.  Upon  petition  to  the  District  Court  in  bankruptcy  for  the 
review  of  this  finding  of  the  referee,  that  court  on  the  22d  of  Novem- 
ber, 1917,  filed  its  order  affirming  the  order  and  finding  of  the  referee 
in  bankruptcy. 

The  ftssignments  of  error  in  the  appeal  and  cross-appeal  practically 
raise  three  questions :  First.  Was  there  any  sufficient  knowledge  of 
the  insolvency  of  Bickley  and  Cox  on  the  9th  day  of  October,  1916,  in 
Charles  F.  Hagan,  trustee,  or  his  attorneys,  as  would  render  that  deed 
of  trust  invalid  as  a  preference  under  the  terms  of  the  bankruptcy 
statute?  Second.  Was  there  any  new  consideration,  and,  if  so,  how 
much,  emanating  from  Charles  F.  Hagan,  trustee,  as  consideration  for 
the  deed  of  trust  or  mortgage  of  the  9th  of  October,  1916,  which  would 
operate  pro  tanto  as  new  valuable  consideration  and  good  and  secured 
under  tlmt  instrument?  Third.  If  the  deed  of  trust  of  the  9th  of  Oc- 
tober, 1916,  was  invalid  as  a  preference,  and  there  was  no  new  con- 
sideration emanating  from  Hagan,  trustee,  which  would  operate  to 
make  it  valid  pro  tanto,  was  Hagan,  trustee,  entitled  as  in  possession 
of  the  lumber  and  timber  stacked  on  the  premises  to  assert  a  lien  or 
claim  thereon  under  the  terms  of  the  unrecorded  contract  of  sale  dated 
10th  of  April,  1914? 

[1]  The  referee  has  found  upon  the  testimony  that  Bickley  and 
Cox  were  insolvent  at  the  time  of  the  execution  of  the  deed  of  trust 
of  the  9th  of  October,  1916,  and  has  further  found  under  the  testimony 
that  both  Charles  P.  Hagan,  trustee,  and  his  attorney  had  sufficient 
knowledge  of  the  insolvency  and  that  the  deed  of  trust  would  create 
a  preference  to  put  them  on  inquiry  at  that  date.  This  conclusion  of 
fact  has  been  concurred  in  hy  the  District  Judge.  This  court  does 
not  find  that  such  conclusion  is  clearly  against  the  weight  of  the  evi- 
dence, but,  on  the  contrary,  it  appears  that  there  is  sufficient  evidence 
to  sustain  it,  and  it  should  not  therefore  be  disturbed. 

[2]  The  second  question  involves  a  more  serious  question  of  law. 
Under  the  agreement  of  10th  of  April,  1914,  Hagan,  trustee,  was  to 
be  paid  for  the  timber  as  each  1^000  feet  was  sold,  shipped,  or  dis- 
posed of,  and  the  purchasers  agreed  also  to  keep  sufficient  lumber 
on  the  mill  yard  at  all  times  to  pay  any  arrears  that  might  be  due 
on  the  stumpage,  and  that  the  vendor,  Hagan,  trustee,  should  retain 
a  lien  on  any  and  all  lumber  manufactured  sufficient  to  cover  any 
amount  which  might  be  due  him.  In  October,  1916,  there  was  a 
large  amoimt  due  Hagan  for  timber  shipped  and  disposed  of,  and 
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Hagan  was  about  to  institute  proceedings  for  a  receivership  and  to 
procure  payment  of  it.  If  Hagan,  trustee,  had  instituted  his  pro- 
ceedings then  and  seized,  he  could  have  taken  possession  at  once, 
under  the  terms  of  his  contract,  of  all  the  lumber  that  was  in  the 
yards.  Under  the  urgency  of  the  bankrupts  not  to  take  proceedings, 
but  to  give  them  more  tune,  Hagan,  trustee,  forebore  this  right  of 
his,  and  gave  up  the  immediate  rights  against  the  lumber  then  stacked 
in  the  yards,  in  consideration  of  receiving  the  deed  of  trust  or  mort- 
gage of  9th  of  October,  1916.  Under  subsection  67d  of  the  Bank- 
ruptcy Act  (Act  July  1,  1898,  c  541,  30  Stat.  564  [Comp.  St.  1916, 
§  9651]),  where  a  lien  is  given  and  accepted  in  good  faith  for  a  pres- 
ent consideration  under  a  deed  which  would  operate  as  a  preference 
under  other  circumstances,  it  is  not  affected  as  being  invalid  as  a 
preference  to  the  extent  of  such  present  consideration. 

The  question,  therefore,  ^s  whether  the  giving  up  of  this  present 
right  of  procedure  and  enforcing  payment  which  was  then  possess- 
ed by  Hagan,  trustee,  in  order  to  enable  the  bankrupts  to  continue 
on,  constituted  such  a  present  consideration  as  pro  tanto  would  be 
valid.  The  general  rule  is  that  a  present  consideration  does  not  nec- 
essarily consist  of  money.  It  may  consist  of  the  substitution  of  one 
security  for  another,  or  the  giving  up  of  value  which  could  have  been 
secured  at  the  time  for  a  postponement.  If  Hagan  had  enforced 
his  debt  at  the  time,  there  ife  nothing  in  the  evidence  to  show>  that  he 
could  not  at  once  have  seized,  sold,  and  realized  upon  the  lumber  on 
the  yards  to  pay  the  past  debt  for  stumpage  due  him.  Tliis  con- 
stituted a  liquid  or  easily  realizable  asset  which  he  had  the  then 
present  right  of  realizing  upon.  This  present  right  of  enforcement 
he  gave  up,  and  accepted  notes  which  postponed  his  right  of  present 
payment  to  practically  five  months  after  the  date  of  the  mortgage. 
Under  these  circumstances  it  would  appear  that  there  was  a  pres- 
ent consideration  for  the  mortgage  or  deed  of  trust  dated  9th  of  Oc- 
tober, 1916,  to  the  extent  of  $12,552.87,  which  appears  from  the 
testimony  to  have  been  the  value  of  the  lumber  on  the  yards  on  9th 
of  October,  1916,  and  which  Hagan,  trustee,  relying  upon  the  sub- 
stituted security  of  the  deed  of  the  9th  of  October,  1916,  allowed  to 
be  shipped  away  and  the  proceeds  used  by  Bickley  and  Cox  or  the 
Sulphur  Springs  Lumber  Company. 

With  regard  to  the  manufactured  lumber  on  hand  at  the  time  of 
the  appointment  of  the  trustee,  the  referee  below  found  that  the 
lumber  on  hand  at  the  time  of  the  appointment  of  the  trustee  in 
bankruptcy  and  the  filing  of  the  petition  in  bankruptcy  herein  was 
in  fact  manufactiu-ed  and  stacked  on  the  lands  of  Charles  F.  Hagan, 
trustee,  and  that  under  the  law  of  Virginia,  where  a  lien  is  given 
on  personal  property  and  possession  of  the  property  is  delivered  to 
or  acquired  by  the  lienholder,  the  lien  is  good  and  can  be  enforced 
against  other  creditors,  even  though  the  instrument  creating  the  lien 
was  not  recorded. 

The  referee  finds  that  the  lumber  had  been  placed  at  least  in  the 
constructive,  if  not  the  actual,  possession  of  Charles  F.  Hagan,  trus- 
tee, and  therefore  the  lien  given  in  the  contract  of  April  10,  1914, 
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was  good  against  the  trustee  in  bankruptcy  and  the  creditors,  evei 
though  the  same  was  not  recorded.  This  finding  of  the  referee  hal 
been  affirmed  by  the  presiding  judge  below,  and  depends  substan- 
tially upon  the  question  of  whether  or  not  the  Itunber  stacked  was  in 
the  possession  of  Charles  F.  Hagan,  trustee;  and  this  conclusion  of 
fact  having  been  found  by  the  referee  and  Uie  District  Judge  below, 
this  court  sees  no  reason  in  the  testimony  for  disturbing  it.  In  the 
opinion  of  the  court,  therefore,  the  learned  District  Judge  below 
erred  in  not  finding  that  there  was  present  consideration  at  the  time 
of  the  execution  of  the  deed  of  trust  of  9th  of  October,  1916,  to  the^ 
extent  of  the'  value  of  the  lumber  then  on  the  land  which  could  have 
been  seized  and  sold  by  the  appellant,  Charles  P.  Hagan,  trustee,  and 
that  in  all  other  respects  the  decree  below  should  be  affirmed. 
Modified. 

WOODS,  Circuit  Judge  (dissenting).  Having  a  strong  convic- 
tion that  the  deed  of  trust  given  by  the  bankrupts,  Bickley  &  Cox, 
copartners  doing  business  as  Sulphur  Springs  Lumber  Company,  to 
Hagan,  trustee,  was  invalid  under  the  bankrupt  statute,  I  am  con- 
strained to  dissent  on  that  point.  On  April  10,  1914,  Hagan,  trus- 
tee, sold  to  Sulphur  Springs  Lumber  Company  the  merchantable 
timber  on  the  tract  of  land  described  in  the  contract.  The  purchase 
money,  represented  by  a  fixed  price  per  thousand  feet  as  the  lumber 
was  manufactured,  was  to  be  paid  on  each  thousand  feet  as  it  w^as 
sold.  If  the  purchaser  failed  to  pay  as  the  lumber  was  sold  or  dis- 
posed of,  it  was  to  have  the  persons  to  whom  it  sold  to  pay  the  pur- 
chase money  to  a  bank,  and  out  of  such  payments  the  bank  was  to 
first  pay  the  amounts  due  Hagan,  trustee.  The  lumber  was  to  be 
manufactured  and  stacked  upon  the  ground  of  Hagan,  trustee,  and 
lumber  of  sufficient  value  was  to  be  kept  there  to  pay  any  arrears 
due  to  Hagan.  A  Hen  was  retained  on  all  the  manufactured  lumber 
sufficient  to  cover  any  amount  which  might  become  due  to  Hagan.  The 
purchaser,  Sulphur  Springs  Lumber  Company,  failed  to  pay  for  much 
of  the  lumber  as  it  was  shipped,  and  failed  to  have  the  purchasers 
from  it  turn  over  the  purchase  money  to  the  bank  as  agreed.  There- 
upon Hagan,  trustee,  forbade  the  further  shipments  until  settlement 
should  be  made  for  the  amounts  due,  and  threatened  to  take  pro- 
ceedings to  enforce  his  lien  and  have  a  receiver  appointed.  To  re 
lieve  its  embarrassment,  the  Sulphur  Springs  Lumber  Company  gave 
to  Hagan,  trustee,  the  deed  of  trust  here  involved  to  secure  all  ar- 
rears under  the  contract  and  such  sums  as  might  thereafter  become 
due.  Within  four  months  thereafter  the  Sulphur  Springs  Lumber 
Company  was  thrown  into  bankruptcy.  The  Kstrict  Court  held  that 
Hagan  had  notice  of  its  impending  insolvency  when  the  deed  of 
trust  was  taken,  and  that,  therefore,  it  was  invalid  as  a  preference 
under  the  Bankruptcy  Act. 

The  majority  of  this  court,  while  agreeing  that  the  deed  of  trust 
was  taken  by  Hagan  with  notice  of  flie  insolvency  of  the  debtors, 
nevertheless  holds  that  there  was  a  present  valuable  consideration  for 
the  deed  of  trust,  and  that  therefore  it  constituted  a  valid  lien  upon 
the  property  which  it  covered.    This  present  consideration,  as  stated 
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by  the  majority,  was  the  giving  up  by  Hagan,  trustee,  of  the  right  to 
seize  the  lumber  then  in  ttie  yard,  and  the  giving  to  the  debtor  addi- 
tional time  in  which  to  make  payment.  No  case  has  been  cited,  and 
I  think  none  can  be  found,  in  which  the  mere  extension  of  an  ante- 
cedent d«bt  has  been  held  to  be  such  a  present  consideration  as  to  make 
a  preference  valid.  The  statement  that  Hagan,  trustee,  surrendered 
his  right  to  seize  the  lumber  then  on  the  yard  is  based  entirely  upon  his 
oral  testimony  to  the  effect  that  he  agreed  to  allow  the  Sulphur  Springs 
IfUmber  Company  to  ship  the  lumber  without  making  the  payments  in 
accordance  with  the  original  contract  of  sale.  This  statement  of  his 
agfreement  is  in  square  contradiction  of  the  following  provision  of 
the  deed  of  trust: 

"It  is  further  expressly  agreed  and  understood  that  this  deed  of  trust  shall 
In  no  way  affect  the  rights  of  the  said  Charles  F.  Hagan,  trustee,  under  said 
contract  of  April  10,  1914,  and  the  provisions  contalne<l  therein,  and  the 
lien  given  thereby  upon  the  manufactured  lumber,  nor  is  It  Intended  in  any 
way  to  modify  the  provisions  of  said  contract,  bat  only  to  give  additional 
security  to  the  said  Hagan  for  said  debt,  and  all  the  provisions  and  obliga- 
ticHos  contained  in  said  contract  and  the  rights  of  said  Hagan  thereunder 
shall  remain  the  same  as  if  this  contract  had  not  been  entered  into,  nor  shall 
the  execution  of  notes  for  any  stumpage  due  at  any  time,  and  time  ei^ended 
for  payment,  affect  the  rights  of  said  Hagan  or  be  treated  as  a  novation  of 
said  debt  for  stumpage,  nor  the  right  to  enforce  payment  if  said  contract  is 
violated  by  failure  to  keep  sufficient  lumber  on  hand  to  secure  said  Hagan  as 
provided  in  said  contract  or  for  any  other  cause." 

It  is  true  that  a  consideration  in  additibn  to  that  expressed  in  a 
deed  may  be  proved  by  parol.  ,  That,  however,  is  not  the  question,  nor 
the  difficulty  which  confronts  the  creditor.  Had  nothing  more  ap- 
peared than  that  a  trust  deed  of  land  was  taken  expressing  merely  that 
it  was  taken  as  additional  security,  and  the  creditor  had  testified  that 
as  an  additioxial  consideration  he  had  agreed  in  writing  to  release  the 
lumber  held  under  his  previous  contract,  there  would  be  no  legal  diffi- 
culty in  holding  the  parol  evidence  sufficient  to  prove  an  agreement  to 
release  the  lumber.  But  here  the  parol  evidence  is  completely  destroy- 
ed by  the  express  terms  of  the  deed  of  trust  itself.  The  parol  testi- 
mony is  that  the  debtor,  in  consideration  of  the  trust  deed,  was  released 
from  the  obligation  to  keep  sufficient  liunber  on  hand  to  pay  the  debt. 
The  trust  deed  expressly  stipulated  that  it  should  not  have  that  effect, 
that  it  should  be  only  an  additional  security,  that  the  original  contract 
should  remain  in  full  force,  that  the  rights  of  the  creditor  to  enforce 
it  should  remain  as  if  the  trust  deed  had  not  been  executed,  and  that  the 
failure  to  keep  sufficient  lumber  on  hand  td  secure  the  creditor  would 
be  a  violation  of  it.  To  allow  the  creditor,  after  disaster  comes,  to 
destroy  the  effect  of  a  clear  and  express  provision  of  the  contract  by 
merely  testifying  that  the  real  contract  was  exactly  the  contrary  of  that 
explicitly  expressed  in  the  writing,  is,  in  effect,  to  erase  from  the  deed 
of  trust  one  of  its  stipulations  in  favor  of  the  creditor  and  to  substi- 
tute in  its  stead  the  creditor's  parol  evidence  of  what  he  agreed  to. 

The  fact  that  the  creditor  afterwards  chose  to  waive  his  rights  under 
either  or  both  the  written  contracts  could  not  relate  back,  and  give  ei- 
ther of  them  an  effect  contrary  to  its  terms.    I  think  the  decree  of 
the  District  Court  should  be  affirmed. 
253  P.— 46 
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In  re  GERICAN  SAVINGS  &  UOAS  ASSIT. 

NATIONAL  BANK  .OF  KENTUCKY  v.  REEDER. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  9,  19181) 

Noa  2380-2384,  2386,  2392. 

1.  CORPOBATIONS    <S=>370(3) — POWEBS — AnTHOIUTT. 

A  corporation  has  only  those  powers  that  are  expressly  given  and  audi 
others  as  are  necessary  to  the  exercise  of  the  named  powers. 

2.  BoiLDi:?G  AND  Loan  Associations  $=»24 — Negotiabix   Secubitt — ^IssD- 

ANCE. 

While  a  building  and  loan  association,  wliich  may  he  (diaracterlzed  as 
a  corporate  partnership,  may  Incur  debts  to  carry  out  Its  express  powers, 
and  of  course  may  give  a  written  aduiowledgment  thereof,  such  an  asso- 
ciation is  not  authorized,  as  in  the  case  of  other  corporations,  to  Issue 
n^otiable  bonds,  etc. 

3.  BANKBrPTCT  «=»840—OLAnfB— Fraud. 

A  claimant,  relying  on  certificates  of  Indebtedness  Issued  17  a  bnUdlng 
and  loan  assodatlon,  must  show  that  he  was  a  purchaser  In  good  faith 
for  value,  In  order  to  have  his  claim  allowed ;  it  appearing  that  the  cer- 
tlflcates  were  fraudulently  issued  and  the  association  rec^ved  no  con- 
sideration. 

4.  Bankbuptct  9=>340 — Ciaims — Evidence. 

Mere  proof  of  possession  of  certlflcates  of  indebtedness  of  a  building 
and  loan  assodatiou,  which  were  fraudulently  issued  and  for  which  the 
association  received  no '  consideration,  is  not  sufficient  to  show  that 
claimants  were  good-faith  purchasers  for  value. 

&.  Building  and  Loan  Associations  <3=>40 — Cebthicates  ot  Indebtednkss 
— Good-Faith  Pttbchasebs. 

Where  the  secretary  and  general  manager  of  a  building  and  loan  asso- 
ciation delivered  certificates  of  Indebtedness  of  the  association  payable  to 
bearer  to  secure  his  personal  debts,  held,  that  persona  so  receiving  them 
'    could  not  be  deemed  good-faith  purdiasers  for  value. 

Appeals  frpm  the  District  Court  of  the  United  States  for  the  EHs- 
trict  of  Indiana. 

In  the  matter  of  the  bankruptcy  of  the  German  Savings  &  Loan  As- 
sociation. The  claims  of  the  Nationa.1  Bank  of  Kentucky  and  others 
were  disallowed  on  objection  of  Levi  N.  Reeder,  trustee  in  bankruptcy, 
and  claimants  appeal.    Affirmed. 

William  W.  Crawford  and  Keith  L.  Bullitt,  both  of  Louisville,  Ky., 
for  appellants. 

Evan  B.  Stotsenburg,  of  New  Albany,  Ind.,  and  Henry  Hombrook, 
of  Indianapolis,  Ind.,  for  appellee. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  For  many  years  the  bankrupt,  organized  as 
a  building  and  loan  association  under  a  statute  of  Indiana,  conducted 
its  affairs  in  the  usual  and  prescribed  way.  Later,  under  a  resolution 
of  the  board  of  directors,  certificates  of  indebtedness,  having  the  face 
characteristics  of  general  corporation  negotiable  bonds,  i>ayable  to  bear- 
er ten  years  after  date,  were  directed  to  be  signed  by  the  president  and 

^s»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DIgeets  ft  Indexes 
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the  secretary  and  to  be  issued  at  par  by  the  secretary  as  the  managii^ 
officer. 

In  Hie  bankruptqr  court  all  claims  that  were  based  on  such  certifi- 
cates, -wherein  the  money  had  reached  the  bankrupt,  were  allowed.  No 
money  ever  came  to  the  bankrupt  from  the  certificates  presented  by 
appellants,  and  their  claims  were  disallowed.  In  all  these  appeals  but 
one  the  certificates  were  received  by  the  holders  from  the  hands  of  the 
secretary  as  collateral  security  for  his  alleged  debts,  and  in  that  one 
the  manner  of  obtaining  possession  is  not  shown.  The  secretary  had 
simply  embezzled  these  certificates  and  applied  them  to  his  own  use. 

[1,2]   1.  When  the  bankrupt  was  organized,  the  Indiana  statute  gave 
building  and  loan  associations  only  the  powers  that  are  commonly 
known  as  characteristic  of  enterprises  of  that  class :  To  have  members 
^vho  severally  take  one  or  more  shares  of  "stock"  of  a  fixed  face  value ; 
to  collect  small  monthly  payments  on  the  stock  during  a  term  of  years  ; 
to  levy  fines  for  failure  to  pay  promptly ;  to  loan  to  members,  as  mon- 
eys accumulate,  sums  equd  to  the  face  of  the  borrowers'  shares;  to 
enlarge  interest  that  would  be  usurious  between  strangers;   to  charge 
pn-emiums  in  addition  to  interest  on  the  loans;   to  apportion  the  net 
earnings  to  the  stock ;  to  cancel  the  principal  of  a  borrowing  member's 
indebtedness,  the  interest  and  premium  charges  having  been  kept  up,  by 
canceling  his  stock  when  his  monthly  payments  on  stock,  together  with 
his  apportionment  of  earnings,  equal  the  face  value  of  his  stock ;  and 
to  pay  or  incur  the  expenses  of  conducting  that  business.    Money  was 
to  come  in  only  from  members  in  the  way  of  dues,  fines,  interest,  and 
premiums ;  was  to  go  out,  except  for  operating  expenses,  cwily  to  mem- 
bers in  the  form  of  loans. 

If  a  corporation  is  to  be  treated  as  having  a  natural  person's  freedom 
of  action  in  all  directions  except  those  prohibited,  it  would  be  senseless 
for  a  Legislature  to  enumerate  granted  powers ;  it  would  be  necessary 
only  to  list  the  prohibitions.  But  the  fundamental  principle  is  the  con- 
verse. A  corporation  has  only  the  powers  that  are  expressly  named 
and  such  others  as  are  necessary  to  the  exercise  of  the  named  powers. 
Silence  is  itself  a  prohibition.  For  if  a  particular  power  is  necessary 
to  the  exercise  of  a  named  power,  it  by  that  necessity  becomes  itself  a 
named  power.  , 

Indiana  had  various  separate  incorporation  statutes,  railroad,  mining, 
manufacturing,  commercial,  etc.  These  corporations  as  a  rule  were 
given  express  authority  to  bundle  up  their  credits  in  the  form  of  nego- 
tiable bonds  and  sell  them  in  the  money  markets.  But  building  and 
loan  associations  were  not ;  and  the  members  of  this  bankrupt  associa- 
tion did  not  themselves  undertake  to  exercise  the  ungranted  power. 
Are  they  and  the  creditors  whose  money  or  property  actually  went  into 
the  association  bound  by  the  recited  actions  of  the  directors  and  oifi- 
j  cers  ?    Not  unless  the  power  to  sell  the  association's  credit  by  floating 

t  n^fiable  bonds  was  necessary  to  the  exercise  of  some  granted  power. 

Building  and  loan  associations  have  been  well  characterized  as  "cor- 
porate partnerships."  Towle  v.  American  B.  &  L.  Society  (C.  C.)  61 
Fed.  446;  Security  Ass'n  v.£lbert,  153  Ind.  198,  54  N.  E.  753.  Be- 
cause the  business  of  such  a  corporate  partnership  is  confined  to  its 
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own  members,  because  a  borrowing  member  is  also  a  lender,  interest 
and  premium  charges  are  allowed  which  would  be  unlawful  between 
strangers.  The  dual  character  of  a  member  eliminates  the  matter  of 
usury,  because  until  his  "stock"  matures  no  one  can  figure  what  his 
loan  has  cost  him.  As  a  matter  of  common  information  we  know  that 
stocks  and  bonds  of  such  corporations  are  not  issued,  listed,  and  bought 
and  sold  in  the  exchanges  and  money  markets.  To  raise  cajntal  by 
floating  negotiable  securities  is  counter  to  the  genius  of  these  mutual 
associations. 

Undoubtedly  a  building  and  loan  association  has  the  implied  power 
to  use  its  credit  to  the  extent  necessary  to  carry  out  its  express  powers. 
It  may  incur  debts  for  furniture,  office  supplies,  rent,  wages,  and  sala- 
ries of  employes,  and  the  like.  Having  incurred  *a  debt,  it  may  of 
course  give  a  written  acknowledgment  and  promise  to  pay.  But  the 
recovery  in  such  a  case  should  be  limited  to  the  dd>t,  and  not  be  based 
upon  the  negotiable  form  of  the  promise  to  pay.  Towle  v.  American  B. 
&  L.  Ass'n  (C.  C.)  78  Fed.  688;  Standard  Savings  &  L.  Ass'n  v. 
Aldrich,  163  Fed.  216, 89  C.  C.  A.  646, 20  L.  R.  A.  (N.  S.)  393 ;  Marion 
Trust  Co.  V.  Crescent  Loan  Co.,  27  Ind.  App.  451,  61  N.  E.  688,  87  Am. 
St.  Rep.  257;  North  Hudson  Loan  Ass'n  v.  Hudson  First  National 
Bank,  79  Wis.  31, 47  N.  W.  300,  11  L.  R.  A.  845. 

[3,  4]  2.  By  the  trustee's  pleaded  and  proven  objections  to  the  allow- 
ance of  the  claims  on  the  groimd  that  the  issuance  of  the  certificates 
to  the  claimants  originated  in  fraud  and  that  the  bankrupt  had  received 
no  consideration  therefor,  the  burden  was  cast  upon  the  claimants  to 
prove  that  they  were  good-faith  purchasers  for  value.  They  merely 
proved  possession  of  the  certificates.  That  was  not  enough.  Smith  v. 
Sac  County,  78  U.  S.  (11  Wall.)  139,  20  L.  Ed.  102;  Stewart  v. 
Lansing,  104  U.  S.  505,  26  L.  Ed.  866 ;  Thompson  v.  Sioux  Falls  Na- 
tional Bank,  150  U.  S.  231,  14  Sup.  Ct.  94,  37  L.  Ed.  1063;  MUls  v. 
Keep  (D.  C.)  197  Fed.  360;  McNig^t  v.  Parsons,  136  Iowa,  395,  113 
N.  W.  858, 22  L.  R.  A.  (N.  S.)  718, 125  Am.  St.  Rep.  265,  15  Ann.  Cas. 
665.  - 

[6]  3.  What  evidence  there  is  tends  to  prove  that  the  claimants  were 
not  good- faith  purchasers.  Pfau,  secretary  and  general  manager  of  the 
bankrupt,  went  to  the  various  places  of  .business  of  the  claimants  and 
offered  them  the  bankrupt's  certificates,  payable  to  bearer,  as  security 
for  his  personal  debts.  'True,  Pfau  was  the  bearer ;  but  each  certificate 
was  itself  also  a  bearer — ^bearer  of  information  that  Pfau  was  the 
agent  to  act  in  the  bankrupt's  interest.  It  was  not  to  the  bank- 
rupt's interest  to  pay  or  secure  Pfau's  debts.  This  self-evident  col- 
lision of  Pfau's  personal  interest  with  his  official  duty  should  have 
put  the  claimants  on  guard.  West  St.  Louis  Bank  v.  Shawnee  Co. 
Bank,  95  U.  S.  557,  24  L.  Ed.  490;  Moores  v.  Citizens*  National 
Bank,  111  U.  S.  156,  4  Sup.  Ct.  345,  28  L.  Ed.  385;  Western 
Bank  v.  Armstrong,  152  U.  S.  346,  14  Sup.  Ct.  572,  38  L.  Ed.  470; 
Germania  Vault  &  Trust  Co.  v.  Boynton,  71  Fed.  797,  19  C.  C.  A.  118; 
Park  Hotel  Co.  v.  Fourth  National  Bank,  86  Fed.  742,  30  C.  C.  A.  409; 
Lamson  v.  Beard,  94  Fed.  30,  36  C.  C.  A.  56,  45  L.  R.  A.  822;  Board 
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of  Education  v.  Sinton,  41  Ohio  St.  504;  Garrard  v.  Pittsburgh,  etc. 
Ry.  Co.,  29  Pa.  154. 

In  each  case  the  decree  is  affirmed. 


RAWI^  y.  PENN  MUT.  LUTE  INS.  CO.  OF  PHIIADBLPHIA.  * 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  23.,  19ia) 

No.  3072. 

1.  InsiTBANOK  «=>586 — Lite  Insurance — Vested  Rieirrs  ok  Benetioiabt. 

Where  a  life  policy  reserved  to  Insured  right  to  change  benefldary,  and 
Insured,  having  defaulted,  secured  a  loan  on  the  policies  to  pay  premiums, 
with  the  result,  on  the  subsequent  default,  the  automatic  extended  term 
Insurance,  to  which  the  reserve  was  devoted,  expired  before  the  insured'tt 
death,  the  beneflclary  cannot  recover,  on  the  theory  her  rights  were  vested, 
etc.,  for.  If  the  Insured  could  wholly  destroy  such  rights  by  changing  bene- 
fldailes,  he  might  do  so  indirectly. 

2.  Bankkuptct  <S=>143(12) — Insurance  Pouoies. 

Where  life  p<^cy  reserved  to  Insured  right  to  change  beneflclaiy,  his 
creditors,  on  bcmkruptcy,  may  claim  the  cash  surr^ider  value. 
BatbB,  Oitcnlt  Judge,  dissenting. 

In  Error  to  the  ESstrict  Court  of  the  United  States  for  the  South- 
em  District  of  Florida;  Rhydon  M.  Call,  Judge. 

Suit  by  Edna  M.  Rawls  against  the  Penn  Mutual  Eife  Insurance 
Company  of  Philadelphia  on  two  life  insurance  policies.  From  a  judg- 
ment rejecting  her  demands,  she  prosecutes  this  writ  of  error.  Af- 
firmed. 

John  S.  Maxwell  and  Geo.  C.  Bedell,  both  of  Jacksonville,  Fla.,  for 
plaintiff  in  error. 

W.  M.  Bostwick,  Jr.,  Lake  Jones,  and  Maynard  Ramsey,  all  of 
Jacksonville,  Fla.,  for  defendant  in  error. 

Before  BATTS,  Circuit  Judge,  and  JACK  and  EVANS,  District 
Judges. 

JACK,  District  Judge.  The  plaintiff  in  error,  as  beneficiary,  sued 
the  defendant  on  two  policies  of  insurance,  for  $7,000  and  $3,000,  re- 
spectively, issued  on  the  life  of  her  husband. 

The  premiums  due  for  the  year  1910  were  not  paid,  and  the  insured 
failed  to  exercise  within  the  time  limit  any  of  the  options  provided  in 
such  event,  and  the  policies  consequently  lapsed.  Several  months  later, 
however,  without  any  new  examination,  die  policies  were  reinstated 
and  the  premiums  receipted  for.  The  premiums  were  not  paid  in  cash, 
but  in  two  separate  certificates  executed  by  the  insured,  in  each  of 
which  he  acknowledged  a  loan  and  stipulated  a  lien  on  the  respective 
policies  to  cover  same.  The  amount  borrowed  on  the  $3,000  policy 
was  just  sufficient  to  pay  the  premium  due.  The  amount  borrowed  on 
the  $7,000  policy  was  sufficient  to  pay  the  premium  due  on  the  policy 
and  that  due  on  another  policy  not  involved  in  this  litigation. 

The  following  year  the  insured  paid  neither  the  loans  nor  the  new 

^stToT  otlMT  caaa*  aee  aame  topic  &  KEY-NUMBBR  In  all  Key-Numbared  Digests  ft  Indezea 
*Rebe8ring  denied  February  1, 1919. 
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preiuiums,  and  again  the  policies  lapsed.  Under  the  terms  of  the  con- 
tract, the  company  deducted  from  the  cash  surrender  value  of  the 
policies  the  amount  of  the  indebtedness  against  each,  and  with  the  re- 
mainder purchased  for  him  term  insurance,  as  provided  in  both  poli- 
cies. This  term  insurance,  or  period  of  extension,  as  to  each,  expired 
long  prior  to  the  date  of  the  death  of  the  insured.  Had  the  insured 
paid  the  1910  premiums  in  cash,  instead  of  executing  this  certificate  of 
indebtedness  on  the  policies  to  cover  the  premiums,  the  cash  surrender 
value  when  the  1911  premiums  fell  due  would  have  purchased  paid-up 
term  insurance  for  a  period  of  time  extending  beyond  the  date  of  the 
death  of  the  insured,  or  had  he  not  paid  the  premiums  or  executed 
the  certificates  and  liens  in  1910,  but  allowed  tfie  policies  then  to  re- 
main lapsed,  the  cash  value  at  that  time  would  still  have  purchased 
term  insurance  extending  beyond  the  date  of  the  death  of  the  insured. 
This  is  what  the  plaintiff  claimed  should  have  been  done. 

She  denies  the  right  of  the  insured  to  assign  or  incumber  with  any 
lien  the  policies  without  her  consent,  she  being  the  beneficiary,  claim- 
ine  a  vested  right,  and  she  contends  that,  when  the  policies  lapsed  in 
1910  and  the  insured  failed  to  exercise  any  of  the  options  granted  him 
under  the  terms  of  the  policies,  she  automatically  acquired  such  paid- 
up  term  insurance. 

[1,2]  These  contentions  might  have  been  sound,  had  the  poUcies 
been  ordinary  life  contracts ;  but  it  was  plainly  stated  in  the  policies 
that  the  insured  reserved  the  right  to  change  the  beneficiary.  Thus, 
as  was  held  by  this  court  in  the  case  of  Malone  v.  Cohn,  236  Fed.  882, 
150  C.  C.  A.  144,  the  beneficiary  acquired  only  a  contingent  interest, 
subject  to  be  extinguished  at  any  time  by  the  insured. 

While  admitting  the  right  of  the  insured  to  change  at  will  the  bene- 
ficiary, she  denies  his  right  to  create  a  lien  on  the  policies  without  her 
consent.  It  would  seem  that  the  greater  right  included  the  lesser.  If 
the  insured  could  have  changed  the  beneficiary  to  another  person,  or 
even  to  his  own  estate,  he  could  have  assigned  or  incumbered  the  poli- 
cies to  secure  a  loan.  An  assignment,  in  fact,  to  secure  a  debt  greater 
than  the  face  of  the  policies,  would  have  been,  in  effect,  a  change  in 
the  beneficiary,  which  the  policies  specifically  give  the  insured  the  right 
to  make.  The  beneficiary  could  not  complain  if  her  rights  had  been 
entirely  blotted  out  by  such  an  assignment,  and  she  should  not  be  heard 
to  complain  when  her  rights  are  only  partially  affected  by  the  act  of 
the  insured.  Certainly  she  had  little  cause  to  complain  when  the  very 
purpose  of  the  loans  was  to  prevent  the  lapsing  of  the  policies,  and 
thus  preserve  her  rights,  and  the  case  is  not  affected  by  the  remarka- 
ble circumstance  that  the  policies  would  have  been  in  force  under  the 
automatic  term  extension  insurance  clause  of  the  contracts  at  the  time 
of  her  husband's  death,  had  he  not  borrowed  the  money  to  pay  the 
premiums  and  prevented  their  lapse  in  1910. 

The  cash  surrender  value  of  the  policies  at  the  time  of  the  default 
in  payment  of  the  premiums  in  1910,  or  at  the  time  of  the  second  de- 
fault in  191 1,  could  have  been  claimed  by  the  creditors  of  the  insured, 
had  he  then  been  in  bankruptcy.  Malone  v.  Cohn,  236  Fed.  882,  150 
C.  C.  A.  144;   In  re  Bonvillain  (D.  C.)  232  Fed.  370;  Bonvillaia  v. 
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Howell,  237  Fed.  1015,  150  C.  C.  A.  660;  In  re  Herr  (D.  C.)  182 
Fed.  716;  In  re  Jamison  Bros.  &  Co.  (D.  C.)  222  Fed.  92;  In  re 
Shoemaker  (D.  C.)  225  Fed.  329.  Consequently  he  could  voluntariljf 
have  assigned  the  policies  to  his  creditors,  and,  if  he  could  have  as- 
signed the  policies  to  all  of  his  creditors  through  a  trustee  in  bank- 
ruptcy, there  is  no  good  reason  why  he  could  not  have  assigned  them 
to  one  particular  creditor,  the  insurance  company  itself. 

The  insured  at  all  times  prior  to  his  death  had  complete  domination 
and  control  of  the  policies  by  reason  of  his  reserved  right  at  any  time 
to  change  the  beneficiary.  As  was  well  said  by  the  Court  of  Appeals. 
Sixth  Circuit,  in  the  case  of  Mutual  Ben.  Life  Ins.  Co.  v.  Swett,  222 
Fed.  204,  137  C.  C.  A.  644,  Ann.  Cas.  1917B,  298: 

"As  the  volley  to  Swett  stiiMiUted  that  he  might,  on  his  written  request 
of  the  company  for  its  appropriate  Indorsement  on  the  policy,  change  the 
beneficiary,  his  wife  did  not  acquire  a  permanent  or  vested  interest  in  it. 
The  existence  of  suQh  an  interest  during  her  husband'^  lifetime  was  made  tm- 
posslljle  by  the  control  over  the  contract  of  iosurauce  given  to  him,  independ- 
ent of  hCT  will.  Her  right  was  inchoate,  a  mere  expectancy  during  his  life- 
time, dependent  on  the  will  and  pleasure  of  her  husband  as  holder  of  the 
poiicy,  and  could  not  vest  until  his  death  happened  with  the  policy  un- 
changed. His  control  over  the  policy  was,  subject  to  Us  items,  as  complete  as 
if  he  himself  had  been  the  beneficiary." 

The  insured  clearly  might  have  changed  the  beneficiary  to  himself, 
or  to  his  estate,  without  the  consent  of.  Or  even  notice  to,  the  bene- 
ficiary, and  might  then  have  made  the  assignment,  or  granted  the  lien 
to  Jhe  company,  and  thereafter  reinstated  his  wife  as  beneficiary.  Had 
he  gone  through  this  circumlocution,  her  interest  would  undoubtedly 
thereby  have  been  made  subject  to  the  assignment  What  he  might 
have  done  by  indirection  and  circumlocution,  he  had  the  right  to  do  by 
direct  action. 

The  judgment  is  affirmed,  with  costs. 

BATTS,  Circuit  Judge  (dissenting).  I  cannot  concur  in  the' con- 
clusion reached  by  my  Brettiren. 

Under  the  policy  the  insured  had  the  right  to  change  the  beneficiary 
in  the  way  and  under  the  conditions  named  by  the  policy.  He  also 
had  the  right,  upon  a  proper  assignment  of  the  policy,  to  receive  a  loan. 
If  the  beneficiary,  his  wife,  had  an  interest  in  the  policy,  the  policy 
was  not  assigned,  because  that  interest  was  not  assigned.  The  interest 
of  the  wife  was  the  same  as  in  an  ordinary  policy,  except  that  it  was 
subject  to  be  defeated  by  the  act  of  the  husband  in  making  a  change 
of  beneficiary  under  the  conditions  and  in  the  maimer  provided  by 
the  policy.  This  power  was  not  exercised  by  the  husband,  and  his 
execution  of  an  instrument  declaring  a  lien  on  the  policy  did  not  af- 
fect the  rights  of  the  wife. 

These  views  are  sustained  by  the  courts  of  a  number  of  the  states : 
South  Carolina:  Deal  v.  Deal,  87  S.  C.  395,  69  S.  E.  886,  Ann.  Cas. 
1912B,  1142;  Indiana:  Indiana  Life  Ins.  Co.  v.  McGinnis,  180  Ind. 
9,  101  N.  E.  289,  45  L.  R.  A.  (N.  S.)  192;  Massachusetts:  Tyler  v. 
Treas.,  etc.,  226  Mass.  306,  115  N.  E.  300,  L.  R.  A.  1917D,  633;  New 
Jersey:    Sullivan  v.  Maroney,  76  N.  J.  Eq.  104,  73  Atl.  842;  Colorado : 
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Johnson  v.  Insurance  Co.,  56  Colo.  178,  138  Pac.  414,  L.  R.  A.  1916/1 
868.  Cases  from  Kentucky  and  Texas  are  apparently  to  the  contrarj 
There  are  also  cited  as  in  conflict,  cases  with  reference  to  certificate 
of  benefit  societies,  where  the  rights  of  the  parties  are  regulated  b 
the  rules  of  the  societies,  and  bankruptcy  cases,  where  the  policy 
treated  as  a  part  of  the  estate,  because  the  bankrupt  is  in  position 
make  the  cash  value  of  the  policy  available  for  his  creditors. 


OREBNBURG  et  aU  v.  UNITED  STATES.  | 

(Olrcult  C!oart  of  Appeals,  Seventh  Circuit    August  29,  1918.    Bdiearlng  V«-i 
nled  Kovember  1,  1918.) 

No.  2563. 

1.  Cbiminai.  Law  ®=3ll(17(2) — Afftbmance— Indictuknts.- 

A  general  conrlction  on  several  counts  will  not  be  disturbed,  because 
of  defects  In  some  of  the  counts,  where  there  Is  one  good  count 

2.  BuBOiARY  4=»18 — ^Thefts  ot  Intebstatb  Fbeiokt — Indicticbnt. 

An  indictment  charging  that '  defendants,  in  violation  of  Comp.  St 
1916,  I  8603,  unlawfully  broke  the  seals  on  a  car  containing  an  inter- 
state shipment,  In  transit  from  North  Carolina  to  Peoria,  in  Illinois,  etc., 
and  Kansas  City,  in  Missouri,  which  car  waa  then  and  there  in  the  pos- 
session of  the  Southern  Railway  Company,  eta,  is  not  defective;  the 
use  of  the  word  "there,"  in  connection  with  the  railroad  company,  not 
rendering  the  Indictment  a  mM«  charge  of  theft  from  a  car  in  Kansas 
aty.  Mo. 
8.  Cbikinal  Ijaw  *=»878(4) — Vkbdict— Rzpdonasct. 

Where  defendants  were  convicted  of  violating  Comp.  St  1916,  §  860B, 
under  indictments  charging,  in  various  counts,  that  they  broke  the  .<«al 
of  a  box  car  containing  an  interstate  shipment  that  they  entered  the 
car,  that  they  stole  therefrom,  and  that  they  had  possession  of  the  stolen 
property,  the  verdict  was  not  repugnant,  on  the  theory  that  a  conri<'- 
tton  on  the  last  count  was  ,lncon8istent  with  conviction  on  the  other 
counts. 
4.  BuBGLABY  «=>41(1)— Theft  fbou  Intbbstatk  Cabs. 

In  a  prosecution  under  Comp.  St  1916,  {  8603,  for  breaking  the  seal 
of  a  car  containing  Interstate  dilpments  and  entering  and  stealing  there- 
from, etc.,  evidence  held  to  support  the  conviction. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

Max  Greenburg  and  others  were  convicted  of  violating  Comp.  St 
1916,  §  8603,  and  they  bring  error.    Affirmed. 

Plaintiffs  in  error  were  tried  and  convicted  on  eight  counts  of  an 
indictment  charging  violations  of  section  8603,  U.  S.  Comp.  St  1916. 
Each  was  sentenced  to  serve  five  years  in  the  penitentiary,  and  to  pay 
the  costs  of  prosecution. 

William  S.  Forrest,  of  Chicago,  111.,  and  R,  Allan  Stephens,  of  Dan- 
ville, 111.,  for  plaintiffs  in  error. 

Charles  A.  Karch,  of  E.  St.  I^ouis,  111.,  and  McCauley  Baird,  of  01- 
ney.  111.,  for  defendant  in  error. 

Before  KOHLSAAT  and  EVANS,  Circuit  Judges,  and  LANDIS, 
District  Judge. 

^»For  other  cases  see  same  topic  ft  KBY-NUMBBR  In  aU  Ker-Numbered  Olxesta  *  Index* 
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EVAN  A.  EVANS,  Circuit  Judge.  [1]  The  conviction  on  the  first 
four  counts  of  the  indictment  is  especially  attacked  because  the  evi- 
dence fails  to  support  the  charge.  While  not  admitting  the  correct- 
ness of  this  position,  the  government,  relying  on  Powers  v.  United 
States,  223  U.  S.  303,  32  Sup.  Ct.  281,  56  h.  Ed.  448  (holding  that  one 
good  count  is  sufficient  to  warrant  affirmance,  where  the  conviction  is 
a  general  one,  as  here),  asserts  that  the  last  four  counts  are  free  from 
successful  attack,  and  each  of  them  affords  support  for  the  judgment 
pronounced  in  this  case.  Our  attention  can  therefore  be  directed  to 
the  last  four  counts,  one  of  which,  No.  5,  is  herewith  set  forth  (par- 
agraphing and  italics  taken  from  brief  of  i^aintiffs  in  error). 

Barring  allegations  which  set  forth  the  names  of  the  plaintiffs  in 
error  and  the  time  of  the  offense,  the  indictment  proceeds : 

Oount  6. 
Par. 

1  in  tbe  county  of  St.  Clair,  in  the  state'  of  Illinois,  In  tlie  Eastern  District 

aforesaid  and  within  the  Jurisdiction  of  said  court, 

2  did  unlawfully  and  feloniously  break  the  seal  of  a  certain  railroad  cai 

then  and  there  bearing  the  name  and  number,  to  wit:  "Southern  38006." 

3  which  said  car  then  and  there  contained  an  interstate  shipment  of 

freight,  to  wit:   A  large  quantity  of  cigarettes, 

4  then  and  the^e  consigned  and  in  transit  from  Wlnston-Salem,  in  the 

state  of  North  Carolina,  to  Paris,  and  Peoria,  in  the  state  of  Illinois, 
and  Bagnell,  Saint  Louis,  and  Kansas  City,  in  State  of  Missouri, 

5  which  said  railroad  car  was  then  and  there  in  the  possession  of  the 

Southern  Railway  Company,  a  corporation  and  common  carrier  then 
and  there  being, 

6  with  the  unlawful  and  felonious  intent  then  and  there  In  them,  the  said 
•  '  Piere  naming  all  the  defendants]  and  each  of  them,  to  then  and  there 

commit  larceny  in  said  car. 

As  to  the  last  four  counts  of  the  indictment,  plaintiffs  in  error  con- 
tend :  (a)  That  each  count  of  the  indictment  fails  to  state  an  offense 
of  which  the  court  had  jurisdiction,  (b)  That  the  evidence  fails  to 
support  a  conviction  on  any  one  of  said  counts,  (c)  That  the  court 
erred  in  its  charge  to  the  jury,  (d)  That  tiie  verdict  is  repugnant  due 
to  the  fact  that  the  plaintiffs  in  error  are  found  guilty  on  each  of 
the  counts  in  the  indictment,  whereas  the  eighth  count  is  repugnant  to 
each  of  the  other  counts. 

[2]  The  attack  upon  the  sufficiency  of  the  indictment  to  set  forth 
a  crime  arises  out  of  the  use  of  the  word  "there"  in  the  fifth  paragraph 
quoted  above,  it  being  plaintiff's  contention  that  this  word  refers  to 
Kansas  City,  Mo.  In  other  words,  it  is  claimed  that  the  government 
charged  the  plaintiffs  in  error  with  having  stolen  a  large  quantity  of 
cigarettes  from  a  box  car  in  Kansas  City,  Mo. 

As  we  construe  this  count  and  the  others  similarly  worded,  so  far 
as  the  use  of  the  word  "there"  is  concerned,  we  unhesitatingly  conclude 
that  the  government  charged  the  plaintiffs  in  error  with  unlawfully 
breaking  the  seal  of  a  box  car  located  in  the  county  of  St.  Clair,  state 
of  Illinois ;  that  paragraphs  3  and  5  refer  back  to  paragraphs  1  and  2, 
and  contain  descriptive  clauses  modifying  the  car  referred  to  in  par- 
agraph 2.    So  construed,  the  indictment  is  sufficient. 
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[3]  The  contention  that  the  verdict  is  repugnant  for  the  reason  thai 
a  conviction  on  count  8  is  necessarily  inconsistent  with  a  conviction  oij 
counts  5,  6,  and  7,  must  fail  for  want  of  support  in  fact.  Count  J 
charges  plaintiffs  in  error  with  breaking  the  seal  of  a  box  car;  count 
6  charges  these  same  parties  with  entering  the  box  car  with  intent  tc 
steal;  while  count  7  charges  them  with  having  stolen  cigarettes  froni 
the  box  car.  Count  8,  which  it  is  claimed  is  inconsistent  with  th< 
other  three,  charges  plaintiffs  in  error  with  having  in  their  possession 
a  large  quantity  of  cigarettes.  It  is  quite  apparent  to  us  that  coun1 
8  is  in  no  way  inconsistent  with  either  count  5  or  count  6,  and  it  ii 
therefore  not  even  necessary  to  consider  the  asserted  repugnancy  bei 
tween  counts  8  and  7.  There  being  two  perfectly  good  counts,  eithei 
one  of  which  is  sufficient  to  support  the  sentence,  this  assignment  oi 
error  must  be  overruled. 

We  conclude  the  evidence  supports  the  verdict. 

[4]  Plaintiffs  in  error  did  not  testify  in  their  own  behalf.  The  tes- 
timony introduced  by  the  government  clearly  justified  the  jury  in  find- 
ing: That  there  was  a  shipment  of  cigarettes  of  the  Camel  brand 
from  North  Carolina  to  Peoria,  111.;  that  the  car  containing  such 
shipment  arrived  in  East  St.  Louis  on  June  9,  1917,  seal  intact,  wai 
there  duly  checked  and  found  undisturbed;  that  sach  car  remained 
in  East  St.  Louis  until  June  16,  1917,  when  a  new  check  was  made; 
disclosing  a  cut  seal  and  a  shortage  of  same  32  cases  of  cigarettes; 
that  on  the  night  of  June  9th  or  IQth,  plaintififs  in  error,  who  made  a 
practice  of  breaking  into  box  cars  and  stealing  therefrom,  selling  the 
loot,  and  dividing  the  spoils,  broke  into  seversfl  box  cars  in  the  yards 
wherein  the  car  in  question  was  located,  and  took  therefrom  many  cases! 
of  cigarettes,  also  of  the  Camel  brand,  which  were  later  sold  to  a  re- 
tailer. 

It  further  appears  from  the  record  that  this  car  seal  was  identified| 
as  R  J  R,  while  the  witness  who  testified  against  his  co-conspirator^ 

6 
described  the  seal  of  the  car  that  was  entered  as  being  R  J.    This  disi 

~W 
crepancy  in  the  identification  of  the  seal  hardly  justifies  the  argument 
of  the  counsel  that  the  testimony  affirmatively  and  conclusively  estab-' 
lishes  the  innocence  of  his  clients.  The  similarity  in  the  identification 
marks  suggests  a  corroboration  of  the  witness'  other  testimony  rather 
than  a  negation  thereof.  Taken  altogether,  the  evidence  presented  a 
jury  question. 

The  contention  that  the  evidence  fails  to  show  the  car  was  routed 
as  shown  in  count  5  must  also  be  rejected.  The  undisputed  facts,  and 
such  inferences  as  legitimately  flow  therefrom,  amply  justified  the  jury 
in  finding  the  car  traveled  the  route  charged  in  the  indictment. 

The  criticism  of  the  charge  to  the  jury  is  predicated  upon  a  fal-e 
assumption  of  fact. 

Our  failure  to  consider  the  first  four  counts  of  the  indictment  should 
not  be  construed  as  indicative  of  an  opinion  that  the  plaintiffs  in  error 
were  not  guilty  of  the  crimes  therein  charged.  Likewise  it  should  not 
be  assumed  that  we  consider  a  conviction  on  count  8  as  repugnant  to 
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a  finding  of  guilty  on  count  7.    It  is  simply  unnecessary  to  consider 
these  questions  in  order  to  afiirm  the  judgment. 
The  judgment  is  affirmed. 


BBIDGBTON  NAT.  BANK  ▼.  WAT. 

In  le  SEELBY. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    October  1, 1918.) 

No.  1651. 

1.  Banksutot  «s>440 — Bevibw — Atpkalb. 

Appeal  is  the  proper  remedy  to  review  an  order  In  bankruptcy,  setting 
aside  a  deed  as  a  voidable  preference. 

2.  Bankbuttct  ®=>173 — Ga8hii» — Knowi.edos. 

Though  the  president  and  cashier  of  a  national  bank  were  officers  of  a 
corporation  holding  notes  of  the  bankrupt  secured  by  a  deed  of  trust 
which  was  found  voidable  as  a  preference,  hel<2,  that  the  evidence  was 
insufficient  to  charge  the  bank,  whldi  discounted  the  notes  before  bank- 
ruptcy, with  knowledge  of  the  bankrupt's  insolvency. 

3.  Bahkbuftct  e=9l73 — Holdek  fob  Vai,tje — Dibcountiko  Bank. 

A  bank,  which  discounted  for  a  customer  notes  secured  by  a  deed  of 
trust  before  the  maker's  bankruptcy,  held  not  a  holder  for  value,  entitled 
to  enforce  the  deed  of  trust  which  was  voidable  between  the  parties  as 
a  preference. 

4.  Bankbuftct  9=s>11 — Courts  of — Coubts  or  Bquitt. 

•  A  court  of  bankruptcy  is  a  court  of  equity. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Norfolk,  in  bankruptcy;  Edmund  Wad- 
dill,  Jr.,  Judge. 

In  the  matter  of  the  bankruptcy  of  August  Scriber  Seeley.  Peti- 
tion by  the  Norfolk  Manure  Company,  in  which  Luther  B.  Way,  trus- 
tee in  bankruptcy,  joined,  praying  that  a  deed  of  trust  be  declared  a 
voidable  preference.  The  referee  having  set  aside  the  deed  of  trust, 
the  Bridgeton  National  Bank  filed  a  petition  for  review,  and  the  mat- 
ter was  sent  back  to  the  referee.  A  second  order  setting  aside  the  deed 
of  trust  was  affirmed  on  review,  and  the  Bank  aj>peals.    Affirmed. 

See,  also,  253  Fed.  41, C.  C.  A. . 

G.  R.  Swink,  of  Norfolk,  Va.,  for  appellant. 

J.  D.  Hank,  Jr.,  of  Richmond,  Va.,  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  On  December  5,  1916,  less  than  four 
months  prior  to  his  voluntary  adjudication,  the  bankrupt  executed  a 
deed  of  trust  on  certain  personal  property  to  secure  notes  amounting 
to  $1,500  given  by  him  about  that  time  to  one  of  his  creditors,  the  Kil- 
tone  Company,  for  an  antecedent  debt  A  few  days  after  the  adjudi- 
cation, the  receiver  of  the  Norfolk  Manure  Company  filed  a  petition 
with  the  referee,  alleging  in  substince  that  the  property  in  question 
belonged  to  that  tompany,  but,  if  held  to  belong  to  the  bankrupt's 

4=>For  otber  cues  see  same  topic  &  KBY-NUMBBK  In  alt  Key-Numbered  Dlgeets  &  Indexes 
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estate,  that  the  deed  of  trust  should  be  set  aside  as  a  voidable  prefer- 
ence. The  trustee  set  up  in  answer  that  the  property  came  to  him 
from  the  bankrupt,  who  had  been  in  possession  of  it  under  the  terms 
of  the  trust  deed,  and  that  it  belonged  to  the  bankrupt's  estate;  but 
he  joined  with  the  receiver  in  asking  that  the  deed  of  trust  be  declared 
a  voidable  preference.  By  consent  of  all  parties  the  property  was  sold 
and  the  proceeds  brought  into  court.  In  the  bankrupt's  schedules  the 
Kiltone  Company  was  listed  as  a  creditor  for  $1,500,  evidenced  by  two 
notes  secured  by  deed  of  trust,  and  that  company  appears  to  have  been 
represented  at  the  first  hearing  on  the  receiver's  petition.  The  referee's 
order  set  aside  the  deed  of  trust,  and  directed  the  trustee  to  administer 
the  proceeds  of  the  property  as  assets  of  the  bankkrupt's  estate. 

Thereupon  the  appellant,  Bridgeton  National  Bank,  which  had  not 
before  appeared  in  the  proceeding,  filed  a  petition  for  review,  alleg- 
ing that  it  was  the  holder  for  value  and  without  notice  of  the  notes 
given  to  the  Kiltone  Company.  The  District  Court  sent  the  matter 
back  to  the  referee,  with  instructions  to  allow  the  bank  to  answer  the 
receiver'?  petition,  and  to  then  rehear  the  case.  In  its  answer  the  bank 
alleges  that  it  became  the  holder  of  the  notes  in  question  on  the  21st  of 
December,  1916,  in  the  usual  course  of  business  and  without  notice; 
that  the  notes  purported  to  be  secured  by  the  deed  of  trust  mentioned; 
and  that  when  the  same  were  taken  the  Kiltone  Company  had  no 
knowledge  or  information  that  the  enforcement  of  the  security  would 
effect  a  preference  or  enable  the  holder  of  the  notes  to  obtain  a  greater 
percentage  of  its  debt  than  other  creditors.  Payment  of  the  notes"  and 
interest  from  the  proceeds  of  the  property  "Avas  demanded.  On  this 
answer  there  was  a  rehearing,  at  which  considerable  testimony  was 
taken,  and  the  referee  again  held  and  decided  that  the  deed  of  trust 
was  a  voidable  preference,  but  allowed  the  bank  to  prove  the  notes 
as  an  unsecured  claim.  Upon  review  by  the  court  below  the  order  of 
the  referee  was  affirmed,  and  the  bank  appeals. 

[1]  1.  It  is  earnestly  argued  that  the  appeal  should  be  dismis.sed, 
because  the  case  presented  is  not  "a  controversy  arising  in  bankruptcy 
proceedings,"  but  rather  and  merely  a  "proceeding  in  bankruptcy," 
which  is  reviewable  only  by  petition  to  superintend  and  revise.  It 
would  be  a  waste  of  time  to  review  the  decisions  upon  this  vexatious 
question,  or  to  attempt  its  further  discussion,  and  we  therefore  con- 
tent ourselves  with  expressing  the  opinion  that  the  case  at  bar  was 
properly  brought  here  by  appeal,  upon  the  authority  of  Coder  v.  Arts, 
213  U.  S.  223,- 29  Sup.  Ct.  436,  53  L.  Ed.  772,  16  Ann.  Ca.s.  1008; 
Moody  V.  Century  Bank,  239  U.  S.  "374,  377,  36  Sup.  Ct.  Ill,  60  L. 
Ed.  336;  Barnes  v.  Pampel,  192  Fed.  525,  113  C.  C.  A.  81;  Rtson  v. 
Parham,  219  Fed.  176,  134  C.  C.  A.  550;  Emerson  v.  Castor,  236  Fed. 
29,  149  C.  C.  A.  239;  Wuerpel  v.  Commercial  Germania  T.  &  S.  Bank, 
238  Fed.  269,  151  C.  C.  A.  285;  In  re  Creech  Bros.  Lumber  Co.,  240 
Fed.  8,  153  C.  C.  A.  44;  and  Jones  v.  Blair,  242  Fed.  783,  155  C.  C.  A, 
371. 

The  motion  to  dismiss  is  denied. 

2.  Upon  conflicting  testimony  the  referee  found  in  effect  ftat  the 
Kiltone  Company,  when  it  took  the  notes  and  deed  of  trust,  had  rea- 
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sonable  cause  to  believe  that  Seeley  was  insolvent,  and  that  the  en- 
forcement of  the  security  would  give  it  a  preference  over  other  cred- 
itors. This  finding  was  affirmed  by  the  learned  District  Judge,  and 
careful  examination  satisfies  us  that  it  should  not  be  disturbed.  It 
follows  that  in  the  hands  of  the  original  creditor  the  deed  of  trust 
was  invalid  and  unenforceable  as  against  the  trustee  in  bankruptcy. 

[2]  3.  Is  the  bank  in  any  better  position  ?  The  trustee  says  it  is  not, 
because  it  is  neither  a  holder  without  notice  nor  a  purchaser  for  value. 
The  first  contention  is  based  on  the  fact  that  the  president  of  the  Kil- 
tone  Company  is  the  president  of  the  bank,  its  secretary  is  the  cashier 
of  the  bank,  and  the  two  concerns  have  several  common  directors. 
"Whatever  suspicion  this  close  relationship  might  create,  we  are  not 
prepared  to  hold,  in  view  of  the  cashier's  positive  testimony,  that  it 
was  sufficient  to  charge  the  bank  with  knowledge  of  Seeley's  insol- 
vency, and  this  contention  must  be  overruled. 

[I]  The  other  is  much  more  serious.  The  Kiltone  Company,  then 
and  now  abundantly  solvent,  kept  a  checking  account  with  the  bank, 
and  was  one  of  its  regular  customers.  When  the  notes  were  discoimt- 
ed  for  the  payee,  less  than  a  month  before  the  bankruptcy  of  the  mak- 
er, die  bank  advanced  no  money  to  the  company,  but  simply  placed 
the  proceeds  to  its  credit.  There  is  no  evidence  or  claim  that  this 
credit  has  been  drawn  uponj  or  even  that  the  prior  balance  of  the 
company  has  been  reduced.  If  the  notes  had  matured  without  pay- 
ment, they  would  have  been  chained  to  the  indorser's  accoimt  in  the 
ordinary  course  of  business,  and  for  aught  that  appears  the  bank  could 
at  any  time  return  them  to  the  company  and  cancel  the  credit.  In 
short,  whilst  the  bank  is  the  holder  of  the  notes,  which  represent  a 
debt  of  the  bankrupt  maker  to  the  payee,  and  may  prove  them  as  a 
claim  gainst  the  bankrupt's  estate,  it  is  clearly  not  a  holder  for  value, 
because  it  parted  with  nothing  when  it  got  them,  and  must  be  presum- 
ed to  have  paid  nothing  since,  as  it  has  not  attempted  to  show — and  the 
burden  was  upon  itr— that  any  part  of  the  amount  credited  has  been 
withdrawn.  Dresser  v.  M.  &  I.  R.  C.  Co.,  93  U.  S.  92,  23  L.  Ed.  815 ; 
Thompson  v.  Sioux  Falls  Nat.  Bank,  150  U.  S.  231,  244,  14  Sup.  Ct. 
94, 37  L.  Ed.  1063 ;  Citizens'  Bank  v.  Cowles,  180  N.  Y.  346,  7Z  N.  E. 
33,  105  Am.  St.  Rep.  765;  Miller  v.  Norton.  114  Va.  609,  77  S.  E. 
452;  Third  Nat.  Bank  v.  Exum  (N.  C.)  79  S.  E.  498;  Union  Nat. 
Bank  v.  Winsor,  101  Minn.  470,  112  N.  W.  999;  Code  of  Virginia,  § 
2841a,  subsec.  59  (2  Pollard's  Code,  1469). 

[4]  In  view  of  this  settled  rule  of  law,  it  seems  plain  to  us  that  the 
bank's  claim  to  the  ftmd  in  question  is  no  better  than  that  of  the  Kil- 
tone Company.  The  bankruptcy  court  is  a  court  of  equity,  and  it 
would  be  manifestly  unjust,  imder  the  facts  here  disclosed,  to  allow 
this  bank,  which  is  not  a  holder  for  value,  and  which  in  any  event  is 
protected  by  a  solvent  indorser,  to  enforce  an  invalid  security.  The 
basic  purpose  of  the  bankrupt  law,  the  equal  distribution  of  assets,  is 
not  to  be  thus  defeated. 

AflSrmed. 
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CHRSAFEAKB  A  O.  BY.  CO.  v.  PEYTON. 

(Circuit  Court  of  Appeals,  Fourth  Circuit     October  1,  iSiS.) 

No.  16.39. 

•  1.  Master  and  Sbbvant  €=>150(5) — Dvtt  to  WWbn — Change  iif  Cow  ditioiis. 
While,  If  motorcars  ran  on  defendant's  coal  pier  at  intervals  of  two  to 
four  minutes,  an  employ^  Injured  In  crossing  could  not  recover  oh  the 
ground  that  no  notice  by  bell  or  whistle  was  given  of  the  approach  of 
the  motor,  he  might  have  a  cause  of  action  If  the  tradi  on  wbicb  the 
motor  ran  was  changed  without  notice. 

2.  Masteb  awd  Sebvant  «=»286(40) — Injpkies  to  SBavAifT — ^Evidence. 

In  ax:tlon  by. employe  on  a  coal  pier,  run  down  by  a  motor  used  on 
the  pier  to  transport  coal,  the  question  whether  the  master  was  negli- 
gent In  changing  the  motor  from  one  track  to  another  without  notice, 
etc.,  heM,  under  the  evidence,  for  the  Jury. 

3.  Masteb  and  Sebvant  €=»286(14) — PsEstniPTioNS — Avoidance  of  Danoeb. 

There  Is  a  presumption  that  an  employ^  on  a  coal  pier,  who  knew  a 
motor  was  running  every  few  minutes,  would,  when  about  to  cross  the 
tracks,  look  and  listen  for  the  motor  in  the  direction  from  which  he  had 
reason  to  expect  it. 
•4.  Masteb  and  Sebvant  ®=»293(18) — lyjxnaKa  to  Sebvant — Instrttctions. 

In  an  action  by  an  employe  on  a  coal  pier,  who  was  struck  by  a  motor 
used  to  carry  coal  to  various  parts  of  the  pier,  instructions  on  the  duty 
of  the  master,  etc.,  held  correct. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Jr.,  Judge. 

Action  by  Frank  Peyton  against  the  Chesapeake  &  Ohio  Railway 
Company.  There  was  judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

William  Leigh  Williams,  of  Norfolk,  Va.,  for  plaintiff  in  error. 
Daniel  Coleman,  of  Norfolk,  Va.  (Berry  D.  Willis,  of  Norfolk,  Va., 
on  the  brief),  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  CONNOR,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  In  receiving  coal  at  Newport  News,  Va., 
.from  the  Virginia  and  West  Virginia  coal  fields,  and  loading  it  on  ves- 
sels, the  defendant  dumps  the  coal  from  an  ordinary  coal  car  into  a 
motorcar  and  raises  the  loaded  motorcar  by  an  elevator  to  the  coal  pier. 
On  the  pier,  which  is  about  1,200  feet  long,  are  laid  two  tracks  from 
the  elevator  to  the  coal  chutes  through  which  vessels  are  loaded.  These 
tracks  cross  each  other  in  the  form  .of  an  X,  and  the  motor  runs  on 
either  the  north  or  the  south  track  as  the  work  requires.  A  large  num- 
ber of  men  are  constantly  employed  on  the  pier,  who  have  to  cross  the 
tracks  many  times  every  day  in  their  work.  The  pier  is  well  lighted 
by  electricity,  and  the  motorcars  carry  electric  headlights.  The  dis- 
tance from  the  elevator  to  the  point  of  intersection  of  the  two  tracks  is 
about  150  feet.  The  motors  run  at  a  speed  of  about  15  miles  an  hour, 
and  make  the  trip  from  elevator  to  pier  every  four  minutes,  sometimes 
every  two  minutes.  There  is  no  signal  bell  on  the  motor,  and  it  is  not 
customary  to  give  warning  of  its  approach. 

^sFoT  otber  cases  Bee  same  topic  &  KEY-NUMBER  In  all  Kejr-Numbered  Dl<e6ts  &  ladexes 
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[1]  From  this  statement  of  the  method  of  operation,  which  is  not 
disputed,  it  is  obvious  that  the  running  of  the  motor  from  the  elevator 
to  the  chutes  at  intervals  of  only  two  to  four  minutes  would  be  notice 
to  every  employe  on  the  pier  to  be  always  on  the  lookout  in  crossing 
the  track  on  which  the  motor  runs,  and  therefore  an  employe  injured 
in  crossing  that  track  could  not  recover,  on  the  ground  ihat  no  notice 
by  bell  or  whistle  was  given  of  the  approach  of  the  motor.  Aerkf  etz 
V.  Humphreys,  145  U.  S.  418,  12  Sup.  Q.  835,  36  L.  Ed.  758.  It  is 
equally  evident,  however,  that  an  employe  might  have  a  cause  of  action, 
if  injured  while  crossing  the  track  m  the  course  of  his  work  by  the 
motor  coming  up  on  the  south  track  without  signals,  when  he  had  been 
misled  by  the  defendant,  so  that  he  expected  and  looked  out  for  the 
motor  on  the  north  track.  C.  &  O.  Ry.  Co.  v.  Proffitt,  241  U.  S.  462, 
36  Sup.  Ct.  620,  60  L.  Ed.  1102;  Great  Northern  Ry.  Co.  v.  Mustell, 
222  Fed.  879,  138  C.  C.  A.  305 ;  So.  Ry.  Co.  v.  Smith,  205  Fed.  360. 
123  C.  C.  A.  488;  Richmond  &  D.  R.  Co.  v.  Norment,  84  Va.  167, 
4  S.  E.  211,  10  Am.  St.  Rep.  827. 

[2, 3]   Plaintiff's  evidence  on  this  point  was  substantially  as  follows : 
On  the  night  of  the  accident,  there  was  a  rush  of  work,  and  plaintiff 
was  aiding  in  loading  a  government  collier.    Needing  oil  for  his  lamp, 
he  started  to  a  shanty  across  the  track  to  get  it.    The  motor  had  been 
ranning  on  the  north  track,  and  it' was  the  custom  of  the  defendant  to 
five  employes  notice  before  changing  the  motor  from  one  track  to  the 
other.    No  notice  of  change  had  been  given.    Plaintiff,  before  under- 
taking to  cross  at  the  intersection  of  the  tracks,  looked  for  the  motor 
only  on  the  north  track.    As  he  stepped  on  the  track,  the  motor  rimning 
on  the  south  track  struck  him  in  the  back.    The  evidence  on  behalf  of 
the  defendant  was  to  the  effect  that  the  motor  ran  on  either  track  as 
occasion  required,  and  that  there  was  no  custom  6f  giving  notice  to 
employes  of  the  change.    Thus  a  sharp  issue  was  made  whether  the  ac- 
cident was  due  to  the  negligence  of  the  defendant  in  not  giving  notice 
of  changing  the  motor  from  one  track  to  the  other,  and  not  signaling 
its  approach,  so  as  to  protect  employes  crossing  the  track,  or  to  neg- 
ligence of  the  plaintiff  in  not  lookmg  out  for  the  motor  on  both  tracks. 
On  this  issue  the  case  of  the  plaintiff  was  strengthened  by  the  presump- 
tion that  one  about  to  ci-oss  the  track  would  look  and  listen  for  the 
motor  in  the  direction  from  which  he  had  reason  to  expect  it.    Texas, 
etc.,  Ry  Co.  v.  Gentry,  163  U.  S.  357,  16  Sup.  Ct.  IIM,  41  L.  Ed.  186; 
Baltimore,  etc.,  R.  R.  Co.  v.  Landrigan,  191  U.  S.  461,  24  Sup.  Ct.  137, 
48  L  Ed.  262;  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  507,  35 
Sup.  Ct.  865,  59  L.  Ed.  1433,  Ann.  Cas.  1916B,  252;  Pocahontas  C.  C. 
Co.  V.  Johnson,  244  Fed.  368,  156  C.  C.  A.  654.    It  follows  that  there 
was  no  error  in  refusing  to  direct  a  verdict  for  the  defendant. 

[4]  The  instructions  to  the  jury  on  the  points  really  in  issue  were 
in  strict  conformity  to  the  law  as  we  have  stated  it,  and  were  not  in- 
consistent with  each  other.  In  brief,  they  were  as  follows :  The  de- 
fendant was  under  no  duty  to  warn  its  employes  on  the  pier  by  bell 
or  whistle  of  dangers  known  to  them,  or  to  keep  a  lookout  to  protect 
them  against  such  dangers ;  but  the  jury  might  find  negligence  from 
failure  to  give  warning  or  keep  a  lookout  to  protect  employes  from  per- 
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ils  brought  upon  them  by  unusual  and  unexpected  action  of  defendant 
Applied  to  the  issues  of  fact  made  by  the  evidence,  this  meant  that, 
if  the  plaintiff  went  on  the  track  with  knowledge  that  the  motor  might 
come  at  any  time  on  either  track  at  intervals  of  two  to  four  minutes, 
there  was  no  duty  on  the  defendant  to  warn  or  keep  a  lookout ;  but 
if  he  went  on  the  track,  having  reason  to  expect  and  to  look  out  for 
the  motor  on  one  track,  and  the  defendant  without  notice  ran  the  car 
on  the  other  track,  then  the  jury  might  infer  negligence  from  failure 
to  give  signals  of  the  unejcpected  approach,  and  from  fai'ure  to  keep 
a  lookout  for  employes.  This,  as  we  have  indicated,  was  a  correct 
statement  of  the  law  applicable  to  the  issues. 
Affirmed. 


SOUTHERN  BY.  CO.  v.  PITCHPORD. 

(Oircalt  Court  of  Appeals,  Fourth  Circuit    October  1,  1918.) 

No.  1623, 

CoMMEBCK  «=»27(5)— Federal  Emplotkbs'  liABiLnr  Act— Sebvant  ETnoaoed 

IN    "IKTBBSTATK    Co^fMBBCB." 

A  railroad  employ^,  wbo  cleaned  and  iced  intrastate  ajad  Interstate 
cars,  and  who  was  proceeding  to  ^t  the  ice  when  injured,  was  not  en- 
gaged in  interstate  commerce,  authorizing  suit  under  the  federal  Eoiploy- 
ers'  Liability  Act  (Comp.  St.  1916,  §g  8657-8665),  for  he  was  not  so  em- 
ployed in  interstate  commerce  as  to  be  practically  a  part  of  It 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrasea^  FlxBt  and 
Second  Series,  Interstate  Commerce.] 

Pritcbard,  Clrcalt  Judge,  dissenting. 

In  Error  to  the  EHstrict  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond ;  Edmund  Waddill,  Jr.,  Judge. 

Action  by  George  W.  Pitch  ford  against  the  Southern  Railway  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 

Thomas  B.  Gay,  of  Richmond,  Va.  (Munford,  Hunton,  Williams  & 
Anderson,  of  Richmond,  Va.,  on' the  brief),  for  plaintiff  in  error. 

H.  M.  Smith,  Jr.,  of  Richmond,  Va.  (Smith  &  Gordon,  of  Richmond, 
Va.,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

WOODS,  Circuit  Judge.  In  this  action,  brought  under  the  federal 
Employers'  Liability  Statute  (Act  April  22,  1908,  c.  149,  35  Stat  65 
[Comp.  St  1916,  §§  8657-8665]),  George  W.  Pitchford  recovered  a 
judgment  against  Southern  Railway  Company  for  injuries  received  in 
its  yard  at  Richmond.  Refusing  to  direct  a  verdict  in  favor  of  de- 
fendant, the  District  Court  submitted  to  the  juiy  the  two  questions: 
Whether  the  plaintiff  was  employed  in  interstate  commerce  at  the  time 
of  the  injury;  and  whether  the  injury  was  due  to  any  negligence  of 
the  defendant  The  action  having  been  brought  under  the  federal 
statute,  it  is  conceded  that,  if  the  evidence  excluded  the  inference  that 

Cs>For  otber  cuu  ■«•  nim*  topic  ft  KBT-NCMBBR  In  all  Key-Numbsrad  DIcwU  *  Indcza* 


Digitized  by 


Google 


80DTBEBN  KT.  C».  V.  PITCHFORD  737 

the  i^aintiff  was  employed  in  interstate  commerce  at  the  time  of  the 
injury,  the  jury  should  have  been  instructed  to  find  for  the  defendant, 
■without  respect  to  the  issue  of  negligence. 

Cars  of  the  defendant,  taken  from  both  interstate  and  intrastate 

trains,  were  carried  into  the  defendant's  Richmond  yard,  and  there 

kept  until  needed.    Plaintiff  was  a  regular  employ6  on  the  yard,  known 

as  a  car  cleaner,  his  duties  being  to  clear  the  yard  of  papers  and  other 

refuse,  and  clean  and  ice  cars,  both  interstate  and  intrastate.    Every 

morning  a  delivery  of  several  thousand  pounds  of  ice  was  made  at 

the  yard.    When  the  ice  wagon  arrived  in  response  to  the  call  "ice," 

the  plaintiff  and  other  yard  employ6s  were  required  to  go  to  the  chute 

through  which  the  ice  came  from  the  wagons  to  the  yard.    Their  duty 

was  to  put  a  push  car  on  the  track,  put  the  ice  on,  push  it  to  an  ice 

box,  and  place  the  ice  in  the  box.    It  was  from  this  box  that  plaintiff 

in  the  course  of  his  employment  took  the  ice  and  put  it  on  the  cars  as 

it  was  needed. 

On  May  21,  1915,  plaintiff  had  finished  cleaning  a  car,  and  had  start- 
ed on  the  work  of  cleaning  up  the  yard,  when  he  heard  the  call,  "Pitch- 
ford,  the  ice  is  here."  In  response  to  the  call,  he  went  to  the  push 
car  to  aid  in  putting  it  on  the  track.  While  waiting  by  the  belt  line 
track  for  other  employes  to  arrive,  he  turned  to  look  at  an  efngine  ap- 
proaching on  the  main  track.  At  that  instant,  he  was  struck  by  a 
switch  engine  ruiming  rapidly  on  the  belt  line  track. 

But  for  the  accident,  the  plaintiff  with  other  employes,  would  have 
placed  the  push  car  on  the  track,  received  the  ice  from  the  wagons 
through  the  chute,  pushed  the  car  to  the  ice  box,  and  removed  the  ice 
from  the  car  to  the  box.  After  this  the  plaintiff  in  the  usual  course 
of  his  employment  would  have  iced  from  the  box  cars  to  be  attached 
to  both  interstate  and  intrastate  trains.  The  cars  that  he  would  in 
due  cours.e  have  first  iced  would  have  been  cars  to  be  used  in  inter- 
state transportation.  Application  to  these  facts  of  the  decisions  of  the 
Supreme  Court  leaves  no  escape  from  the  conclusion  that  the  plain- 
tiff was  not  engaged  in  interstate  commerce  at  the  time  of  the  injury, 
and  therefore  could  not  recover  under  the  federal  statute. 

The  familiar  test  is:  Was  the  employ^  at  the  time  of  injury  em- 
ployed in  interstate  transportation,  or  in  a  work  so  closely  related  to 
it  as  to  be  practically  a  part  of  it  ?  .  Shanks  v.  Delaware,  L.  &  W.  R., 
239  U.  S.  556,  36  Sup.  Ct.,  188,  60  L.  Ed.  436,  L.  R.  A.  1916C,  797. 

It  is  immaterial  that  the  plaintiff's  last  previous  work  may  have  been 
cleaning  an  interstate  car,  or  that  his  next  work  would  certainly  have 
been  icing  an  interstate  car  from  the  ice  box.  Illinois  Cent.  R.  v. 
Behrens,  233  U.  S.  473.  34  Sup.  Ct  646,  58  L.  Ed.  1051,  Ann.  Cas. 
1914C,  163;  Erie  R.  Co.  v.  Welsh.  242  U.  S.  303,  37  Sup.  Ct.  116,  61 
L.  Ed.  319;  Delaware,  L.  &  W.  R.  v.  Yurkonis,  238  U.  S.  439,  35 
Sup.  Ct.  902,  59  L.  Ed.  1397.  He  had  entered  upon  the  work  of  re- 
ceiving ice  from  the  chute  aivd  transporting  it  to  an  ice  box.  This 
work  was  too  remote  from  interstate  commerce  to  be  regarded  a  part 
of  it.  Chicago,  B.  &  Q.  R.  R.  v.  Harrington,  241  U.  S.  177,  36  Sup. 
Ct.  517,  60  L.  Ed.  941.    The  only  difference  between  the  case  before 
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US  and  the  case  last  cited  is  that  Pitchford  was  engaged  in  the  trans- 
portation of  ice  and  Harrington  in  the  transportation  of  coal. 

The  District  Court  should  have  directed  a  verdict  for  the  defend- 
ant, on  the  ground  that  the  evidence  conclusively  proved  that  the 
plaintiff  was  not  engaged  in  interstate  commerce  at  the  time  of  the 
injury,  and  therefore  could  not  recover  under  the  federal  statute. 
This  conclusion  makes  the  consideration  of  the  issue  of  negligence 
and  other  questions  unnecessary. 

Reversed. 

PRITCHARD,  Circuit  Judge,  dissents. 


FAJE  &.  OAJftNIVAL  SUPPLY  CKX,  Inc.,  T.  SHAPIRO  et  aL 

(Circuit  Court  of  AK>eals,  Third  Circuit    December  5,  1918.) 

No.  23M. 

Tbade-Mabks   and  Tbade-Names  ®=>»5(1) — Suit  for   IwrMWOBUEWT— Pbe- 
UMiNABT  Injunction. 

The  refusal  of  a  prellininary  Injunction  In  a  salt  for  Infringement  of 
trade-marks  and  unfair  competition  held  within  the  discretion  of  the 
court. 

Appeal  from  the  EWstrict  Court  of  the  United  States  for  the  Hasteni 
District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Suit  by  the  Fair  &  Carnival  Supply  Company,  Incorporated,  against 
Max  Shapiro  and  Nathan  Karr,  doing  business  under  the  firm  name 
of  Shapiro  &  Karr.  From  an  order  denying  a  preliminary  injunction, 
complainant  appeals.    Appeal  dismissed. 

Stephen  J.  Cox,  of  New  York  City  (Wiedersheim  &  Fairbanks  and 
J.  Bonsall  Taylor,  all  of  Philadelphia,  Pa.,  of  counsel),  for  appellant. 

Jacob  I.  Weinstein  and  Alfred  Aarons,  both  of  Philadelphia,  Pa.,  for 
appellees. 

Before  BUPFINGTON  and  WOOLLEY,  Circuit  Judges. 

PER  CURIAM.  In  the  court  below  the  plaintiffs,  the  makers  of 
dolls,  to  which  it  had  given  the  name  "Bewtie  Dolls"  and  of  which  it 
had  sold  large  numbers,  filed  its  bill  charging  the  defendants  with  un- 
fair competition  and  violation  of  plaintiff's  trade-mark,  in  the  sale  of  a 
doll  of  similar  appearance  under  the  trade-name  of  "the  Beauty  Doll." 
The  plaintiffs  application  for  a  preliminary  injunction  was  heard  by 
the  court  on  affidavits  and  refused.  Thereupon  the  plaintiff  appeals  to 
this  court. 

Without  entering  upon  a  discussion  of  the  pertinent  facts,  we  may 
say  the  affidavits  satisfy  us  the  case  was  one  where  there  was  a  con- 
siderable range  of  discretion  as  to  whether  a  court  should  decide  the 
question  of  injunction  on  preliminary  or  final  hearing.  In  the  exercise 
of  that  discretion,  the  court  followed  the  latter  course.  Without,  as  we 
have  said  here,  discussing  the  facts  and  expressing  no  conclusion  there- 

^=>For  other  casen  see  uime  topic  &  KEY-NUMBER  In  all  Ker-Numbered  Dlc««ti  *  Indexes 
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on,  we  may  say  they  disclose  no  such  situation  as  made  the  refusal  of  I 

the  injunction  at  tms  stage  of  the  case  error,  instead  of  a  reasonable  I 

exercise  of  the  court's  discretionary  powers  in  declining  present  in-  | 

junctive  relief  and  allowing  the  case  to  go  to  final  hearing. 
The  appeal  is  therefore  dismissed. 


J.  B.  BAKER  CO.  7,  KENNEDY  BBFBAOTOEIBS  CO.  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit   November  30, 1918.) 

No.  2388. 

1.  Patents  «=»328— Oonstbuotiow — Vauditt. 

The  Baker  patent  No.  1,063,102,  tor  a  material  for  uae  In  making  up, 

repairing,   and  replacing  linings,  etc.,   of  metallurgical  furnaces,  whlcb 
consisted  of  a  specially  burned  dolomite,  held  valid,  showing  invention. 

2.  Patents  €=»250 — iKiraiNOEitENT — Pboduot  Patent — iDENTrnr. 

Where  the  issue  of  infringement  arises  <m  a  product  patent,  the  pro- 
cesses are  Immaterial,  except  as  they  show  characteristics  of  the  two 
products  that  are  either  identical  or  dUIerent 

8.  Patents  €=»328 — Constbuction — Inkmnokicent. 

The  Baker  patent.  No.  1,063,102,  for  a  material  for  nae  in  making  up, 
etc.,  linings,  etc.,  of  metallurgical  furnaces,  which  consisted  of  specially 
burned  dolomite,  h^d  not  infringed  by  defendant's  product,  which  also 
had  a  dolomite  base;    the  two  products  being  essentially  different. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  Oliver  B.  Dickinson,  Judge. 

Suit  by  the  J.  E.  Baker  Company  against  the  Kennedy  Refractories 
Company  and  H.  A.  Kennedy.  From  a  decree  for  defendants  (244 
Fed.  812),  complainant  appeals.    Modified  and  aflirmed. 

Frederick  P.  Fish  and  J.  L.  Stackpole,  both  of  Boston,  Mass.,  and 
Cyrus  N.  Anderson,  of  Philadelphia,  Pa.,  for  appellant. 

J.  H.  Brickenstein,  of  Washington,  D.  C,  and  Joseph  C.  Fraley,  of 
Philadelphia,  Pa.  (Fraley  &  Paul,  of  Philadelphia,  Pa.,  on  the  brief), 
for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  suit  is  on  I^etters  Patent  No. 
1,063,102  for  "Material  for  Use  in  Making  Up,  Repairing,  and  Re- 
placing Linings,  etc.,  of  Metallurgical  Furnaces,"  issued  May  27,  1913, 
to  Jomi  E.  Baker.  The  claims  involved  are  2,  3,  4  and  5 ;  the  issues, 
validity  and  infringement.  The  District  Court  found  the  claims  in- 
valid, and  indicated  in  its  opinion,  that,  if  valid,  they  are  not  infringed. 
244  Fed.  812.    The  plaintiff  appealed. 

The  succinct  statement  of  the  prior  art  and  of  the  invention  appear- 
ing in  the  patent  specification,  and  the  thorough  discussion  of  both  in 
the  court's  opinion,  make  an  extended  presentation  of  the  case  un- 
necessary. 
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[1]  For  linings  of  metallurgical  furnaces  and  particularly  of  basic 
open  hearth  steel  furnaces,  a  material  that  is  both  basic  and  refractory 
is  required.  The  basic  quality  of  the  material  enhances  metallurgical 
reactions ;  the  refractory  quality  sustains  the  furnace  lining  and  pro- 
longs its  life.  Prior  to  the  patent,  various  kinds  of  basic  and  refrac- 
tory products  were  used.  They  were  calcined  or  burned  minerals 
containing  magnesia,  lime,  alumina,  silica,  and  iron.  Of  these  sub- 
stances, magnesia  is  the  most  basic ;  it  is  also  intensely  refractory.  Its 
purest  form  occurs  in  magnesite.  The  best  gi^de  of  this  mineral  is 
found  in  Austria. 

Magnesite  contains  a  large  percentage  of  magnesia  and  very  little 
lime.  In  preparing  it  for  use  as  a  furnace  lining,  it  is  subjected  to 
a  temperature  equal  at  least  to  the  temperature  of  the  furnace  in  which 
it  is  to  he  placed,  in  order  to  expel  all  volatiles  and  consume  all  com- 
bustible ingredients.  Before  the  patent,  Austrian  magnesite  was  the 
only  satisfactory  material  used  for  lining  bottoms  of  basic  open  hearth 
steel  furnaces. 

In  addition  to  foreign  magnesites,  a  rock  found  in  the  United  States 
and  known  commercially  and  chemically  as  dolomite  is  used  in  repair- 
ing furnace  linings.  Dolomite  is  a  magnesian  limestone,  containing  in 
varpng  proportions  the  same  chemical  ingredients  as  magnesite,  but 
differing  radically  from  magnesite  in  the  preponderance  of  the  rela- 
tively low  basic  element  of  lime  over  the  high  basic  element  of  mag- 
nesia. The  principal  objection  to  a  lime  base  is  its  tendency  to  absorb 
atmospheric  moisture,  and  in  consequence  to  slack,  thereby  interfering 
with  its  proper  behavior  in  the  open  hearth  furnace. 

Dolomite,  either  in  its  raw  state  or  burned,  has  long  been  used  for 
repairing  and  patching  furnace  linings  under  certain  conditions,  but, 
being  open  to  objections  arising  from  its  lime  base,  it  never  has  been 
regarded  even  remotely  as  a  substitute  for  Austrian  magnesite. 

Dolomite,  like  all  furnace  lining  materials,  must  be  burned  before 
it  is  used.  Prior  to  the  patent,  dolomite  was  burned  by  two  methods, 
a  cupola  method  and  a  rotary  kiln  method.  In  the  cupola  method  the 
furnace  was  charged  with  alternate  layers  of  coke  and  raw  dolomite 
rock.  After  the  heat  had  driven  off  the  moisture,  carbonic  acid  gas, 
and  other  volatiles,  the  material  was  taken  from  the  furnace  and  re- 
duced by  grinding  to  the  desired  granular  size.  This  method  was 
imperfect  because  it  left  in  the  product  powdered  material,  coke  brees, 
cinder,  ash,  and  a  small  quantity  of  volatiles.  The  results  were  that 
the  product  absorbed  moisture  readily  and  slacked  quickly  and  com- 
bustion of  the  unconsumed  ingredient?  continued  after  it  was  placed 
in  the  furnace  lining. 

Burning  in  a  rotary  roasting  kiln  likewise  failed  to  expel  all  vola- 
tiles from  the  rock  and  likewise  left  the  product  readily  pervious  to 
moisture  and  consequent  slacking.  For  these  reasons,  dolomite,  burn- 
ed by  one  or  the  other  of  the  trade  methods,  contained  such  objection- 
able features  that  it  was  not  considered  in  the  same  dass  with  Austrian 
magnesite,  either  chemically  or  ,cominercially.  The  Way  the  art 
regarded  their  relative  values  is  shown  by  the  prices  it  paid  for  them. 
Burned  dolomite  sold  for  about  $4.00  a  ton,  while  Austrian  mignesite 
sold  for  about  $30.00  a  ton. 
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Baker  conceived  a  new  method  of  burnihg  dolomite.  Its  novelty 
consisted,  not  in  disregarding  and  breaking  away  from  either  of  the 
old  methods,  but  in  employing  both  of  them.  On  first  view  this  would 
seem  a  simple  and  a  natural  expedient,  whereby  the  advantages  of 
each  method  are  aggregated  in  a  thoroughly  burned  product.  The 
result,  however,  was  more  than  this;  it  was  startling  and  revolu- 
tionary. 

In  making  the  product  of  the  patent  by  his  method.  Baker  first 
ground  the  rock  to  the  size  of  railroad  ballast  and  burned  it  by  the 
cupola  method.  He  got  a  product  lacking  uniformity  in  the  expulsion 
of  volatiles  and  containing  the  objectionable  ingredients  of  ash  and 
cinder.  This  product  he  ground  to  the  proper  size  for  use  in  the 
fomace  and  then  burned  it  by  the  rotary  kiln  method.  The  double 
burning  produced  several  novel  and  highly  valuable  results.  It  uni- 
formly condensed  the  product,  uniformly  expelled  all  volatiles,  com- 
pletely eliminated  combustible  ingredients,  and  coated  at  least  the 
surface  of  it<  condensed  grains  or  particles  by  reaction  of  its  chem- 
ical constituents  in  a  manner  that  made  them  resistent  to  moisture  for 
a  longer  time  than  single  burned  dolomite  and  made  them  correspond- 
ingly slow  to  slack.  By  the  apparently  simple  expedient  of  double 
burning,  the  patentee  got  a  product  chemically  and  commercially  un- 
like any  dolomite  product  theretofore  known,  which  the  metallurgical 
art,  notwithstanding  the  predominating  lime  base  of  the  product,  ac- 
cepted at  once  as  the  equal  of  and  a  fair  substitute  for  Austrian  mag- 
nesite  with  its  magnesia  base.  It  is  manufactured  and  sold  under  the 
trade-name  of  "magdolite." 

The  patent  in  issue  being  a  product  patent,  we  are  not  concerned 
with  the  process  by  which  the  product  is  produced;  that  forms  the 
subject  of  another  patent  to  B^er  (No.  1,063,013).  The  first  ques- 
tion, therefore,  is:  Does  this  product  involve  patentable  invention? 
The  claims  in  issue  describe  the  patented  product  in  the  following 
terms,  differences  in  the  claims  being  indicated  by  the  bracketed  por- 
tions: 

As  a  new  article  of  manufacture,  burned  dolomite  In  the  form  of  a  granu- 
lated inass,  the  particles  (or  substantially  all  of  the  particles)  of  which  are 
uniformly  substantially  free  from  volatiles  (and  cinder)  and  are  uniformly 
condensed  (having  a  substantially  uniformly  condensed  surface  part)  and 
(being  of  8  uniform  physical  character)  rendering  the  same  slow  to  absorb 
moisture. 

The  defendant  challenged  the  validity  of  the  claims  on  two  grounds : 

First,  that  the  patented  product  is  an  improvement  upon  the  old  article 

only  in  degree  and  excellence ;  and,  second,  that  the  qualities  claimed 

ior  it  are  ^e  natural  results  of  thorough  burning,  and,  in  consequence, 

aie  the  mere  results  of  the  operation  of  natural  causes.    It  was  on 

the  latter  ground  that  the  claims  were  held  invalid.    In  reaching  this 

decisicm  die  learned  trial  judge  realized,  and  very  frankly  said,  that 

the  issue  of  invention  is  so  evenly  balanced  that  he  yielded  with  some 

hesitation  to  his  inclination  that  invention  is  wanting.    We  also  realize 

tliat  in  some  aspects  the  issue  is  close ;  but  after  giving  the  case  very 

M  and  deliberate  consideration  we  are  inclined  to  the  opposite  view. 
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Being  of  opinion  that  the  product  of  the  patent  involves  invention 
and  that  the  claims  in  issue  are  valid,  it  is  not  necessary  to  state  the 
grounds  of  our  opinion  with  the  elaboration  of  which  the  subject  is 
capable.  It  is  sufficient  to  say,  that,  though  nothing  is  added  to  dol- 
omite rock  when  it  is  manufactured  into  magdolite,  so  much  is  taken 
from  it  that  it  is  freed  of  its  objectionable  features,  and  it  is  so  trans- 
formed that  new  characteristics,  both  physical  and  chemical,  are  given 
it,  with  the  result  that  the  product  is  raised  from  the  low  level  in 
which  dolomite  was  regarded  by  the  art  as  a  material  for  repairing 
furnace  linings  to  the  high  level  of  equality  with  Austrian  magnesite, 
admittedly  the  best  furnace  lining  known.  We  regard  magdolite  as 
"a  new  article  of  manufacture"  in  the  sense  at  least  of  being  wholly 
different  from  any  article  previously  manufactured  and  from  anything 
existing  in  nature,  containing  elements  of  novelty  and  utility  in  such  a 
degree  that  its  effect  upon  the  arts  to  which  it  directly  and  indirectly  re- 
lates was  immediate  and  immensely  beneficial.  While  the  chemical  and 
commercial  values  of  magdolite  were  established  by  ift  introduction 
and  use  as  a  substitute  for  Austrian  magnesite  before  tfie  war,  its 
use  as  a  substitute  since  Austrian  magnesite  has  become  unobtainable, 
has  contributed,  it  may  safely  be  said,  in  no  small  measure  to  the 
ability  of  the  steel  industry  of  this  country  to  meet  the  demands  which 
the  war  has  made  upon  it. 

[2,3]  The  claims  of  the  patent  in  issue  being  valid,  the  remaining 
question  is  one  of  infringement. 

The  alleged  infringing  product  is  made  by  the  defendant  under  a 
patent  with  which  we  are  not  here  concerned.  It  is  sold  in  competi- 
tion with  the  product  of  the  patent  under  the  trade-name  of  "Kendy- 
mag"  and  is  offered  to  the  metallurgical  art  for  the  same  uses,  under 
representations  and  warranties  that  it  is  the  equal  of  Austrian  mag- 
nesite. 

So  different  are  the  processes  of  the  two  products  that  they  bear  no 
resemblance  to  each  other.  As  the  issue  of  infringement  arises  on  a 
product  patent,  the  processes  are  of  course  not  material,  except  as  they 
show  characteristics  of  the  two  products  that  are  either,  identical  or 
different  and  that  bear  accordingly  on  the   issue  of  infringement. 

Kendyraag  like  magdolite  is  made  from  dolomite.  The  rock  used  is 
not  the  run  of  the  quarry  but  is  selected  with  a  regard  to  its  chemical 
composition.  It  is  then  ground  to  an  impalpable  powder.  During  the 
pulverization  process  there  is  added  a  definite  and  substantial  amount 
of  iron  oxide  usually  in  the  form  of  rolling  mill  scale.  The  pulverized 
mass  is  then  fed  into  an  inclined  rotary  kiln,  such  as  is  used  in  the 
cement  art,  and  is  subjected  to  a  temperature  equal  to  that  of  an  open 
hearth  furnace.  The  pulverized  materials  travel  down  the  kiln  through ' 
progressively  increasing  temperatures  and  become  aggregated  by  fu- 
sion and  chemical  reaction  into  nodules  of  increasing  size  until  they 
are  discharged.  The  nodules  are  then  ground  to  commercial  size  and 
the  process  ends. 

For  proof  of  infringement,  the  plaintiff  relies  on  the  identity  of  the 
characteristics  of  the  two  products.  It  claims  broadly,  that  in  both 
magdolite  and  Kendymag  the  same  ingredients,  in  whatever  condition 
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they  are,  make  up  a  material  that  has  the  same  character  of  an  artifi- 
cial substitute  for  Austrian  magnesite.  This  contention,  though  true, 
obviously  cannot  alone  sustain  the  charge  of  infringement,  for  it  does 
not  follow  that  invention  of  the  first  substitute  for  Austrian  magnesite 
confers  upon  the  inventor  a  monopoly  over  all  substitutes  subsequent- 
ly invented,  without  regard  to  considerations  of  their  distinguishing 
characteristics  of  composition  and  performance. 

The  plaintiff  goes  further,  however,  and  claims  identity  of  charac- 
teristics specifically,  in  that  both  products  are  used  for  the  same  pur- 
poses and  accomplish  the  same  results ;  each  is  made  by  burning  the 
same  kind  of  rode,  whereby  each  is  condensed,  made  uniformly  free 
from  volatiles  and  uniformly  non-hydroscopic.  ' 

Referring  generally  to  the  plaintiff's  claims  of  identity,  it  is  true 
that  the  two  products  are  made  from  the  same  rock  and  are  used  for  the 
same  purposes,  but  we  are  persuaded  that  they  do  not  accomplish  just 
the  same  results.  Kendymag  accomplishes  more  results.  While  each 
is  "uniformly  free"  from  volatiles  when  made,  that  is,  while  all  parts  of 
the  same  material  are  uniformly  free  from  volatiles,  each  material  as 
compared  with  the  other  does  not  remain  equally  free  from  volatiles. 
Kendymag  maintains  a  greater  freedom  from  volatiles  for  a  longer 
time.  Each  is  not  uniformly  condensed  when  in  the  form  in  which  it 
is  intended  to  be  used.  Kendymag  is  not  condensed  at  all ;  it  is  en- 
larged. While  each  is  uniformly  non-hydroscopic,  in  the  sense  of  uni- 
formity in  its  own  parts,  the  two  products  are  not  equally  non-hydro- 
scopic. In  differences  arising  from  the  lack  of  equality  in  essential 
characteristics,  we  discern  lack  of  identity. 

In  considering  the  defendant's  contention  that  its  product  differs  in 
structure  and  physical  characteristics  from  that  of  the  plaintiff,  we 
find  differences  that  are  obvious.  Magdolite  retains  substantially  the 
solid  crystalline  structure  of  its  initial  dolomitic  rock ;  but  Kendymag 
loses  the  crystallization  of  the  initial  dolomite  in  the  process  of  burn- 
ing and  is  transformed  into  a  material  that  is  amorphous  and  porous. 
Its  substance  is  composed  not  of  the  original  rock  crystallization,  but 
of  clinkers  built  into  nodulose  masses,  the  particles  of  which  are  ag- 
gregated by  chemical  reactions,  in  which,  not  only  each  nodule  but 
every  grain  or  particle  of  each  nodule  is  made  resistent  to  moisture, 
not  temporarily  as  in  magdolite,  but  almost  permanently  so.  This  dif- 
ference goes  directly  to  the  qualities  of  the  products  as  articles  of  com- 
merce to  be  transported  and  stored  and  to  the  manner  of  their  perform- 
ance as  furnace  linings. 

Incident  to  its  crystalline  structure,  a  characteristic  of  magdolite 
chimed  by  the  patent  is  tha!t  it — 

Is  nracb  heavier,  volnmc  for  volume,  than  any  mannfactured  dolomite  here- 
tofore produced,  which  has  rendered  the  product  available  for  purposes  for 
which  It  has  heretofore  been  thought  Impossible  to  use  dolomite." 

This  characteristic  is  obtained  by  condensing  the  rock' when  volatiles 
are  expelled.  But  the  defendant's  product,  instead  of  being  condensed 
in  the  process,  is  enlarged  into  a  porous  structure,  with  the  result  that, 
instead  of  its  weight  being  increased,  it  is  decreased,  and,  volume  for 
volume,  it  is  about  28  per  cent  lighter  than  the  patented  product.    It 
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was  shown,  however,  that  when  both  products  are  finely  ground  they 
are  of  the  same  specific  gravity.  But  the  metallurigical  art  does  not 
use  the  products  in  a  ground  state.  Grinding  or  pulverization  is  the 
very  thing  the  art  desires  to  avoid.  On  an  issue  of  infringement,  we 
are  concerned  only  with  identity  of  characteristics  of  two  products  in 
the  form  in  which  they  are  intended  for  use. 

We  incline  also  to  the  contention  of  the  defendant  that  there  is  a 
difference  in  the  chemical  composition  of  the  two  products. 

It  is  not  clear  just  what  chenucal  reactions  take  place  in  the  process- 
es of  burning.  It  is  known  that  certain  of  the  constituent  chemicals- 
silica,  alumina,  iron — ^are  fluxes,  and,  in  their  fusion,  cause  chemical 
reactions  which  transform  the  rock  in  some  unexplained  way  into  mois- 
ture resistent  and  refractory  products.  In  the  magdolite  process,  the 
patentee  first  relied  solely  on  the  natural  fluxing  contents  of  the  rock 
for  chemical  reactions,  seeking,  however,  to  keep  the  silica  content  at 
a  low  level  of  from  4  to  6  per  cent.  Acting  on  an  opposite  theory,  the 
defendant  in  producing  Kendymag  seeks  a  high  silica  content  running 
from  12  to  14  per  cent,  and  to  the  natural  iron  content  of  less  than  I 
per  cent,  adds  about  4V^  per  cent,  of  iron,  whereby  it  is  claimed  that 
ferrates  of  lime  and  magnesia  are  formed  which  cover  the  myriads  of 
clinkers  and  give  to  its  product  the  characteristic  of  persistent  resis- 
tance to  the  action  of  moisture.  This  characteristic  achnittedly  it  con- 
tains, and  by  it  there  is  eliminated  almost  permanently  the  highly  ob- 
jectionable feature  of  slacking,  which  occurs  promptly  in  single  burned 
dolomite,  and  which  occurs  after  a  time  in  the  double  burned  dolomite 
of  the  patent. 

Although  the  chemistry  of  this  subject  justified  the  elaborate  dis- 
cussion in  the  evidence  and  briefs,  its  repetition  in  this  opinion  is  not 
necessary  to  the  decision.  We  are  inclined  to  the  opinion  that  the  iron 
added  to  the  defendant's  product,  and  added  after  the  invention  to  a 
portion  of  the  plaintiff's  product — the  main  controversial  point  in  the 
chemistry  of  the  case — performs  an  important  chemical  function  in 
aiding  the  formation  of  nodules  in  the  defendant's  product  and  in  fa- 
.  cilitating  in  both  the  chemical  reaction  that  takes  place  between  lime  and 
silica.  Iron  is  a  flux,  and  it  is  a  flux  which  very  certainly  tends  to  regu- 
late and  equalize  the  other  fluxes.  We  are  of  opinion  that  the  chemical 
composition  of  the  two  products  is  not  identical. 

Considering  the  question  of  identity  a  step  further,  it  is  to  be  observ- 
ed that  the  defendant's  process  for  making  its  product  was  taken  evi- 
dently from  the  cement  art.  Kendymag  is  not  dolomite,  unless  it  can 
be  said  that  Portland  cement  is  limestone,  or  is  blast-furnace  slag. 
Here  as  there,  one  thing  is  the  product  of  the  other.  They  are  not  the 
same  thing.  "The  material  out  of  which  Kendymag  is  made  is  dolomite, 
but  in  the  process  of  making  it  dolomite  with  its  rocklike  and  crystal- 
line characteristic  is  destroyed  and  a  new  product  is  obtained  having 
no  resemblance  to  the  original.  Though  radically  transformed  in  its 
making,  magdolite  still  is  dolomite ;  it  is  described  as  such  throughout 
the  specifications  and  the  claims  of  the  patent,  where  it  is  referred  to  as 
"manufactured  dolomite,"  "burned  dolomite,"  "double  burned  dolo- 
mite."   If  Kendymag  is  not  dolomite,  it  cannot  infringe  the  patented 
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product,  which  is  dolomite.  If,.however,  it  should  be  that  the  defend- 
ant's material  because  initially  dolomite  remains  dolomite  in  its  ultimate 
form,  and,  in  consequence,  both  materials  are  dolomite,  then,  in  our 
opinion,  the  distinguishing  characteristics  of  the  two  dolomitic  ma- 
terials in  their  structure,  physical  properties  and  chemical  composition 
are  such  as  preclude  infringement. 

The  decree  below,  when  modified  in  accordance  with  this  opinion,  is 
affirmed. 


DUDLO  MPG.  OO.  T.  VAROIY  DUPLEX  MAGNET  OO.  (two  cases). 

(Circuit  Court  of  Appeals,   Seventh  Circuit     October  1,  1918.) 

Nos.  2487,  2488. 

1.  COBPORATIOKB  ^=930(6) — ^ACTB  OF  OOBPORATOBS— ESTOPPEI,. 

Where  a  corporation  was  organized  to  take  over  the  business  of  a 
partnersMp,  which  by  contract  acknowledged  patent  infringement  and 
agreed  to  cease,  held,  that  any  estoppel  arising  from  the  contract  was 
effective  against  the  corporation,  and  as  it  continued  the  old-method 
manufacture  it  was  estopped  to  deny  infringement. 

2.  Patents  «=>328 — iHrBiNOEUBNT. 

The  Anderson  patent,  No.  644,311,  for  winding  coils  or  helices  for  elec- 
trical apparatus,  claims  1,  2,  and  3,  held  Infringed ;  it  appearing  defend- 
ant used  a  single  core,  etc. 

8.  Patents  «=328— Constbuction — T'smiixa-maiyT. 

The  Anderson  patent.  No.  644,312,  for  an  electric  helix,  held  Infringed, 
when  defendant  manufactured  special  colls  in  a  stick,  etc.,  wbldi  were 
not  cut  until  the  entire  stick  was  wound,  eta 

4.  Patbnts  «=»177 — ilXTENT  OF  Monopoly. 

A  patentee  cannot  monopolize  all  means  of  etfectnatlng  a  function, 
whether  It  be  that  of  the  entire  combination  or  of  any  element  thereof. 

6.  Patkkts  9=»26(1),  ■  245— CoNSTBtrcTioN. 

A  machine  which  requires  the  mediation  of  an  operator  for  coac- 
tlon  between  the  elements  may  be  no  less  a  true  combination  than  one 
securing  coaction  automatically;  and  while  in  a  primary  patent  substi- 
tution may  not  avoid  infringement,  yet  where  the  Invention  Is  in  a 
specific  mechanism  substitution  will  avoid  Infringement. 

6.  Patbwts  <S=3328 — Conbtbtjction— Infringement. 

The  Anderson  patent,  No.  654,583,  claims  S  and  46,  for  a  machine  for 
winding  helices  for  electrical  purposes,  held,  in  view  of  the  prior  art, 
limited  to  the  special  mechanism,  and  not  infringed. 

Appeals  from  the  District  Court  of  the  United  States  for  the  District 
of  Indiana. 

Two  suits  by  the  Varley  Duplex  Magnet  Company  against  the 
Dudlo  Manufacturing  Company.  From  decrees  for  complainant,  de- 
fendant appeals.  First  decree  affirmed,  and  second  reversed,  and 
cause  remanded,  with  directions  to  dismiss  the  bill. 

Edward  Rector,  of  Chicago,  III,  for  appellant. 
James  K.  Bakewell,  of  Pittsburgh,  Pa.,  and  M.  A.  Keller,  of  New 
York  City,  for  appellee. 

__Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

t=>Ttr  other  euai  ■«•  sam*  topic  &  KBY-NUMBBR  in  all  Key-Numb«rad  DiK«aU  ft  Indexea 
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MACK,  Circuit  Judge.  The  two  cases  were  heard  together  in  the 
District  Court  and  the  appeals  were  argued  together  in  this  court.  No. 
2487  involves  letters  patents  Nos.  644.311  and  644,312,  and  No.  2488.  j 
letters  patent  No.  654,583,  all  granted  to  one  Anderson  and  assigned  | 
to  appellee. 

Letters  patent  No.  644,311,  for  a  method  of  winding  coils  or  helices 
fpr  electrical  purposes,  and  letters  patent  No.  644,312,  for  an  electri- 
cal helix,  were  held  valid  and  infringed  by  defendant  as  to  all  of  the 
claims.    Claim  2  of  No.  644,311  reads  as  follows: 

"The  method  of  winding  helices  for  electrical  purposes  consisting  In  simul- 
taneously winding  a  plurality  of  helices  upon  separated  ssones  of  a  single  core, 
inserting  sheets  of  Insulating  material  between  the  sui)erposed  layers  of  the 
helices ;  each  sheet  being  common  to  all  the  helices,  and  then  separating  the 
helices  by  transversely  severing  said  Sheets  and  core  between  the  adjacent 
helices." 

Claim  1  omits  the  last  element  as  to  separation  of  the  helices ;  claim 
3  specifies  in  detail  that  each  layer  of  helix  is  followed  by  the  insulat- 
ing material.    The  claims  of  No.  644,312  are : 

"1.  An  article  of  manufacture  consisting  of  a  plurality  of  heUces  for  elec- 
trical purposes,  wound  in  layers  on  a  single  core,  in  combination  with  in- 
dividual sheets  of  Insulating  material  Inserted  between  the  layers  and  ex- 
tending throughout  all  the  helices,  substantially  as  described. 

"2.  An  article  of  manufacture  consisting  of  a  i^uraUty  of  helices  for  elec- 
trical purposes,  wound  in  layers  on  separated  zones  of  a  single  core,  in  combi- 
nation with  layers  of  Insulating  material  alternating  with  the  layers  of  the 
helices  and  being  common  to  all  the  helices,  substantially  as  described." 

Plaintiff  was  a  pioneer  in  the  manufacture  of  helices  in  series,  in- 
stead of,  as  theretofore,  in  units.  It  thereby  secured  a  greater  uni- 
formity of  product  and  a  saving  in  the  cost  of  manufacture.  Defend- 
ant sought  to  obtain  the  same  result  in  substantially  the  same  way. 
Like  the  plaintiff,  it  used,  between  the  layers  of  windings,  sheets  of 
paper  common  to  all  of  the  series  of  helices,  thereby  securing  the  de- 
sired uniformity  of  tension. 

Method  Patent 

[1,2]  But  it  urges  in  support  of  its  contention  of  noninfringement 
of  the  method  patent,  iirst,  that  it  uses  no  single  core;  second,  that  it 
severs  the  series  of  helices  into  units  by  cutting  the  inserted  sheets  of 
insulating  material  between  the  adjacent  units  during  the  winding  of 
the  layer  of  wire  thereon  and  not  after  the  stick  of  helices  has  been 
fully  wound. 

1.  As  to  the  absence  of  a  core. 

A.  Defendant  is  the  successor  of  a  copartnership,  the  members  of 
which  own  the  controlling  interest  in  defendant.  A  minority  interest 
is  owned  by  its  largest  customer  who  at  one  time  had  been  a  customer 
of  appellee.  This  copartnership  had  been  charged  by  plaintiff  with 
infringement  of  the  patents  in  suit.  By  a  contract  of  settlement  with 
plaintiff,  the  firm  had  confessed  the  infringement  and  had  agreed  not 
to  infringe  thereafter.  While  defendant's  minority  stockholder  claims 
to  have  had  no  knowledge  of  the  contract  at  the  time  he  made  his 
investment,  the  circumstances  surrounding  the  transaction  are  such  that 
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the  trial  court  was  justified  in  disregarding  this  testimony.  But  wheth- 
er or  not  he  had  such  actual  knowledge  at  that  time  is  immaterial.  The 
evidence  abundantly  justifies  the  conclusion  that  the  corporation  was 
primarily  formed  for  the  purpose  of  evading  the  obligations  imposed 
by  the  contract;  the  corporation  took  over  the  business  as  it  wasj  xui- 
der  these  circumstances,  any  estoppel  arising  from  the  contract  as 
against  the  copartnership,  should  be  deemed  equally  effective  as  against 
the  corporation.  And  inasmuch  as  defendant  made  no  change  what- 
soever in  the  method  of  manufacture  in  so  far  as  the  core  is  concerned, 
it  is  estopped  to  deny  infringement  in  this  respect. 

B.  But  irrespective  of  estoppel,  defendant,  in  our  judgment,  does 
use  a  single  core.    Plaintiff  preferentially  covers  the  spindle  with  a 
prepared  tube  to  which  the  first  layer  of  wire  of  each  coil  is  fastened 
or  anchored.    Defendant  first  rolls  four  or  five  layers  of  paper  on  the 
mandrel  fastening  them  with  a  sticker  and  then  ties  the  wire  around 
this  paper  and  the  mandrel.     Thereupon  one  layer  of  paper  is  fed  in 
and  while  the  first  coil -of  wire  is  wound  thereon,  the  coil  and  paper 
are  shellacked.    Then,  ordinarily,  three  layers  of  paper  are  fed  in  and 
another  winding  begins.    Until  the  paper  is  cut  during  this  wire  wind- 
ing, there  is  a  plurality,  of  coils  with  a  single  core,  Ae  shellacked  pa- 
per.   Whether  or  not,  at  the  time  of  cutting,  the  upper  layer  has  been 
completely  wound  and  whether  or  not  it  is  intended  thereafter  to  wind 
additional  layers  so  as  to  produce  in  the  end  a  coil  of  only  two  or  of 
more  layers  of  wire,  is  immaterial ;  in  either  case  there  is  infringement 
of  plaintiff's  method  of  producing  the  coil  by  the  use  of  a  single  core. 
2.  As  to  the  stick  of  helices. 

A.  Ccxicededly,  in  some  instances,  whether  because  of  defective  ma- 
chinery  or  defective  operation,  defendant,  contrary  to  its  ordinary 
method  of  manufacture,  did  not  separate  the  single  stick  of  helices  into 
units  until  after  the  winding  was  complete.  Furthermore,  some  special 
coils  were  always  manufactured  in  this  manner.  In  all  such  cases,  in- 
fringement is  clear. 

B.  While  ordinarily  defendant  cuts  the  inserted  sheets  of  insulat- 
ing material  between  adjacent  helices  with  sharp  khives  during  the 
progress  of  each  winding  of  the  wire  instead  of  sawing  the  stick  into 
units  after  any  desired  length  of  wire  is  completely  w^ound,  infringe- 
ment, in  our  judgment,  is  not  thereby  averted. 

a.  Even  the  smoothness  which,  defendant  claims,  results  from  its 
successive  sharp  cuttings  of  the  insulating  material,  as  against  the 
single  final  sawings  of  the  completed  stick,  is  confined  to  the  edges  of 
the  adjacent  units ;  the  two  ends  of  the  original  stick  frequently  must 
be  and  are  evened  up  by  sawing.  Obviously,  however,  defendant's 
more  laborious  and  delicate  practice,  subject  as  it  was  to  interruptions 
and  omissions  by  the  quite  frequent  breaking  of  the  knives,  aimed  not 
at  a  better  result  but  at  a  mere  evasion  of  plaintiff's  method.  Plain- 
tifPs  inventive  concept  is  the  simultaneous  winding  of  a  plurality  of 
coils  on  a  common  core  or  spindle  in  combination  with  the  insertion 
of  insulating  layers  common  to  the  entire  series  of  helices ;  it  is  im- 
material thereto  whether,  because  of  the  cutting  of  this  common  in- 
sulating material  between  the  adjacent  imits  before  the  winding  is 
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finished,  the  units  fall  apart  from  one  another  when  they  are  complete- 
ly wound,  or  whether  the  stick  is  to  be  severed  into  its  units  by  sawing 
the  insulating  material  between  the  adjacent  helices  only  after  the 
winding  is  completed. 

b.  Moreover,  in  claim  1,  there  is  no  element  of  separation  .into  units. 
Defendant,  however,  contends  that  because  of  the  statement  in  the 
specifications  that  "the  operation  of  severing  the  helices  may  be  per- 
formed by  either  the  manufacturer  or  the  user"  and  the  further  state- 
ment that  the  ends  of  the  helices  may  be  left  long,  brought  out  to  a 
convenient  point  and  there  connected  with  each  other  as  in  series- 
paralld  or  differential  relation  "this  referring  to  the  use  of  a  number 
of  helices  on  the  single  tube,  the  act  of  severing  them  into  individual 
coils  being  omitted,"  claim  1  must  be  based  upon  these  statements  and 
that  thus  limited  it  indicates  the  method  of  manufacturing  the  finished 
commercial  article  of  the  product  patent,  the  stick  of  completed  but 
unsevered  coils,  an  article  which  defendant  does  not  manufacture,  at 
least  as  a  commercial  product.  We  cannot,  however,  assent  to  this  lim- 
itation of  claim  1.  The  claim  evidently  aims  to  cover  the  essentially 
new  step  in  manufacturing  these  coils,  that  is,  inserting  sheets  of  in- 
sulating material  in  a.  manner  common  to  all  the  coils  of  the  series  and 
building  up  the  coils  by  simultaneously  ynnding  the  layers  of  wires  on 
the  whole  series.  Whether  a  stick  or  units  of  helices  be  finally  formed 
is  unessential ;  that  will  depend  upon  the  needs  of  the  manufacturer  or 
user.  Ordinarily,  separate  tmits  are  desired;  in  that  case,  the  stick 
must  be  cut  up;  tfie  cutting  or  sawing,  however,  involves  no  invention. 

Even  though  under  defendant's  ordinary  method  of  manufacture, 
the  sheets  of  insulating  material,  inserted  between  each  two  layers  of 
wire,  are  cut  between  adjacent  units  before  the  upper  layer  of  wire  is 
completely  wound  thereon,  so  that  the  winding  continues  on  the  sever- 
ed helices,  this  layer  of  wire  is  none  the  less  property  described  as  su- 
perposed upon  sheets  of  insulating  material  common  to  all  helices,  and 
not  merely  upon  such  sheets  inserted  between  the  layers  of  wire  in  sep- 
arated helices. 

Product  Patent 

[3]  As  plaintiff  concedes  that  this  patent  is  limited  to  the  finished 
"stick"  of  helices,  it  is  not  infringed  by  defendant's  ordinary  product, 
the  severed  coils.  But  the  special  coils  which  defendant  dods  occa- 
sionally make  in  a  stick  and  the  usual  coils  which,  because  of  break- 
age of  knives  or  for  other  reasons,  are  not  cut  until  the  entire  stick  is 
wound,  clearly  do  infringe. 

Machine  Patent. 

[4-8]  Machines  to  make  single  coils  of  wire  with  interposed  sheets 
of  insulating  material  were  old ;  machines  operated,  however,  by  hand 
power  ?md  without  plaintiflF's  automatic  mechanism ;  and  machines  to 
wind  series  of  spools  of  thread  or  wires  in  layers,  but  without  the  in- 
terposed sheet  of  material  common  to  all,  were  likewise  old.  While 
Anderson  invented  the  novel  article  and  the  novel  method  hereinabove 
considered,  his  machine  was  not  designed  solely  therefor;  it  was  equal- 
ly adapted  to  produce  a  single  coil.    This  is  not  only  expressly  stated 
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in  the  specifications,  but  in  some  of  the  claims,  both  of.  those  in  issue 
and  of  tiiose  not  in  issue,  the  combination  includes  elements  essential  in 
producing  plurality  of  coils,  while  in  others  it  omits  them. 

As  a  machine  to  produce  the  old  article,  single  coils  of  wire  with  in- 
terposed sheets  of  pjq)er,  the  only  novelty  was  in  the  patentee's  specific 
mechanism ;  and  as  a  machine  to  produce  sticks  of  such  coils  it  was  but 
a  new  combination  of  elements,  each  old  in  its  function,  though  in  some 
respects  of  novel  mechanism  and  operation.  In  no  sense  was  it  pri- 
mary invention.  What  Anderson  aimed  at  was  a  machine  which,  as 
stated  in  his  specifications,  would  "more  effectively,  rapidly,  and  cheap- 
ly *  *  *  wind  strands  into  coils  of  superposed  convolutions  and 
introduce  sheet  material  at  intervals  in  the  coils  for  the  purpose  of 
separating^protecting  or  restraining  the  ccmvolutions."  His  inventive 
concept  was  the  specific  mechanism  and  its  operation  by  which  the 
problem  that  confronted  him  could  be  solved.  Of  this  he  says  in  the 
.  specifications: 

"It  is  a  CMuperatlvely  sliiiple  problem  to  wind  successive  layers  of  wire; 
bat  to  tntroduoe  between  each  layer  the  sheet  of  paper  or  other  Insulating 
material  aat(HnatlcaIly  and  without  stopping  or  slowing  up  the  rotation  of 
the  winding-^>indle,  and  to  provide  for  the  necessarily  increasing  length  of 
such  sheets,  due  to  the  Increase  in  diameter  of  the  coll,  and  to  provide  for  the 
proper  feeding  of  the  paper  to  the  rotating  coll,  which  gradually  increases  ta 
diameter,  are  problems  which  are  not  so  easily  solved,  but  which  are  solved  by 
this  Invoition.'' 

It  is  unnecessary  to  consider  all  of  the  claims  in  issue;  each  was 
held  valid  and  infringed;  the  broadest  of  them,  claims  8  and  46  will 
suffice.    They  read  as  follows  : 

"8.  The  combination,  with  a  winding  spindle,  of  means  for  winding  a  plurali- 
ty of  coils  or  bobblna  of  material  thereon,  and  means  for  inserting  sheets  of 
material  at  Intervals  ta  said  colls,  each  sheet  being  common  to  all  the  coils." 

"46.  In  a  winding  machine;  the  combination  of  a  winding  core  or  kindle,  a 
rod  or  foundation  carrying  a  plurality  of  guides  for  libers,  filaments,  or 
strands,  said  q;>lndle  and  rod  or  foimdatlon  being  bodily  movable  with  respect 
to  each  other  for  the  purpose  of  forming  layers  upon  the  q;>lndle." 

That  other  claims  add  as  additional  elements  the  automatic  features 
and  the  details  of  the  feeding  and  cutting  mechanism  does  not  justify 
an  interpretation  of  the  claims  in  issue  that  would  cover  any  and  all 
means.  A  patentee  cannot  monopolize  all  means  of  effectuating  a  func- 
tion, whether  it  he  that  of  the  entire  combination  or  of  any  element 
thereof.  Moreover,  such  an  interpretation  would  carry  the  claims  be- 
yond the  invention  itself.  L,ewis  v.  Arbetter,  219  Fed.  557,  135  C. 
C.  A.  325 ;  King  Philip  Mills  v.  Kip  Armstrong  Co.,  132  Fed.  975,  66 
C.  C.  A.  45. 

A  machine  which  requires  the  mediation  of  an  operator  for  coaction 
between  the  elements  may  be  no  less  a  true  combination  than  one 
which  secures  such  coaction  by  automatic  device  (Krell  Auto  Grand 
Piano  Co.  v.  Story  &  Clark  Co.,  207  Fed.  946,  125  C.  C.  A.  394),  and 
in  a  broad  primary  patent,  the  substitution  of  the  bne  for  the  other 
may  not  avert  infringement  (Morley  Machine  Co.  v.  Lancaster,  129 
U.  S.  263,  9  Sup.  Ct.  299,  32  I,.  Ed.  715 ;  Columbia  Wire  Co.  v.  Ko- 
komo  Wire  &  Steel  Co.,  143  Fed.  116,  74  C.  C.  A.  310).    But  when,  as 
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here,  the  invention  is  in  the  specific  mechanism,  a  claim  broadly  word- 
ed, but  necessarily  in  the  light  of  the  specifications,  drawings,  and  in- 
ventive concept  interpreted  to  cover  only  the  patentee's  novel  mechan- 
ism including  the  automatic  features,  will  not  be  infringed  by  the  sub- 
stitution of  nonautomatic  devices  operating  in  a  different  way. 

In  claim.  8,  so  read,  "the  means  for  inserting  sheets  of  material  at 
intervals  in  the  coils,  each  sheet  being  common  to  all  the  coils,"  must 
be  held  to  be  the  mechanism  designed  to  introduce  the  sheet  "auto- 
matically and  without  stopping  or  slowing  up  the  rotation  of  the  wind- 
ing spindle."  It  is  unnecessary  to  detail  the  differences  in  this  mechan- 
ism and  its  operation  in  the  two  machines ;  it  suffices  that  defendant's 
machine,  concededly,  does  not  operate  automatically  and  its  mechan- 
ism necessitates  a  slowing  up  of  the  spindle  rotation  for  thf  sheet  in- 
sertion. Furthermore  "the  intervals"  at  which  plaintiff  inserts  the 
sheets  are  predetermined  in  its  machine,  one  sheet  following  each  layer 
of  wire;  and  the  increasing  size  of  the  successive  sheets  is  auto- 
maticallv  obtained.  Necessarily  as  the  coil  increases  in  size,  the  in- 
serted sheet  covering  and  overlapping  the  layer  of  wire  must  likewise 
be  enlarged;  with  defendant's  machine,  however,  the  operator  must 
determine  the  successive  sizes ;  he  may  and  does  insert  not  one  but  sev- 
eral sheets  between  each  layer  of  wire ;  and  he  may,  if  he  so  desires, 
omit  the  sheet  between  any  layers. 

As  to  claim  46,  literally  interpreted,  it  would  cover  the  ordinary 
thread-winding  machines  with  a  plurality  of  guides  and  would  clearly 
be  anticipated.  But  as  an  operative  device  the  element  of  the  means 
by  which  the  spindle  and  rod  are  movable  in  relation  to  one  another 
is  implied,  in  the  claim.  Limited  as  this  must  be  to  the  mechanism  de- 
scribed in  the  patent  and  its  equivalents  there  is  no  infringement.  De- 
fendant's mechanism  for  controlling  and  reversing  the  direction  of 
traverse  of  the  wires  electrically  as  they  are  wound  upon  the  several 
coils  diflFers  entirely  in  character  from  that  of  the  patent. 

The  decree  in  2487  is  affirmed;  that  in  2488  is  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss  the  bill.  Costs  in  either 
court  that  are  not  divisible  as  between  two  suits  will  be  divided  equally. 
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BINDLEY  T.  DETROIT  RIVEB  TUNNEL  CO.  ot  aL 
(District  Court,  E.  D.  Mlcblgan,  B.  D.    Aognst  23, 1018.) 

1.  Patents  ®=3l70 — Claius — Oonstbttction. 

A  patentee  Is  entitled  to  protection  against  diange8,,etc.,  involving  only 
mechanical  skill;  bat  a  patentee  late  in  an  art  iB  entitled  <mly  to 
what  he  shows  and  (daims. 

2.  Patents  ^=3328 — Constbvction — Infringement. 

The  McBean  patent,  No.  745,454,  for  a  method  of  constmctinK  a  tunnel 
under  water,  which  (Combined  two  of  the  older  methods  and  contemplated 
the  preparation  of  a  chamber  and  construction  of  the  tunnel  In  place 
therein,  held  not  infringed. 

3.  Patents  9=>328 — Constbuction — Infsinokmknt. 

The  McBean  patent,  No.  745,456,  for  a  subaqueous  working  chamber  in 
tunnel  construction,  fceW  not  infringed. 

4.  Patents  ©=5328 — CoNSTBtrcrioN — Infringement. 

The  McBean  pat«it,  No.  745,407,  for  a  subaqueous  tnnnel,  etc.,  held 
not  infringed. 

5.  Patents  4=3328 — Conbteuotion — Infbinoement. 

The  McBean  patent,  No.  797,524,  for  a  subaqueous  tunnel,  etc.,  held  not 
infringed. 

6.  Patents  €=»32&— Constbuction — Infbinoement. 

The  McBeoD  patent.  No.  797,026,  for  a  method  of  tnnnel  oonstmction 
under  water,  heM  not  infringed. 

In  Equity.  Suit  by  Isa  McBean  Bindley,  administratrix  of  Duncan 
D.  McBean,  against  the  Detroit  River  Tunnel  Company  and  others. 
Decree  for  defendants. 

Wade  Millis,  of  Detroit,  Mich.  (Parker  W.  Page  and  Drury  W. 
Cooper,  both  of  New  York  City,  of  counsel),  for  plaintiff. 
Henry  Russel,  of  Detroit,  Mich.  (Robert  H.  Parkinson,  of  Chicago, 
111.,  and  Oscar  W.  JefFery  and  Harry  G.  Kimball,  both  of  New  York 
City,  of 'cotmsel),  for  defendants. 

TUTTLE,  District  Judge.  After  listening  to  tinusually  interesting 
and  able  oral  arguments  for  four  days,  and  now  at  the  close  of  such 
oral  argument,  in  accordance  with  my  announced  custom,  I  am  going 
to  dispose  of  this  case. 

[1]  The  manner  of  considering  the  particular  art  involved  in  a 
patent  case  is  not  unlike  tracing  the  history  of  the  explorations  of 
a  continent  If  we  start  at  a  sufficiently  early  date,  it  is  entirely  un- 
developed. Along  come  the  different  explorers,  making  it  impossible 
for  those  who  come  after  them  to  re-do  what  has  already  been  done. 
Some  are  looking  for  gold,  some  for  fountains  of  youth,  some  for 
fur-bearing  animals,  and  some  for  homes.  These  ends  desired  give 
the  generd  direction,  while  the  topography  of  the  country,  savage 
natives,  and  other  .obstacles  to  progress  are  deciding  factors  in  choos- 
ing particular  mountain  passes.  Some,  like  Columbus,  do  not  know 
where  they  have  landed.  If  they  in  reality  discovered  a  continent,  we 
give  them  credit  for  it,  even  though  they  died  in  ignorance  of  what 
they,  had  accomplished.  Others,  like  Balboa,  try  to  claim,  not  only 
what  they  can  see,  but  make  broad  and  sweeping  claims,  assuming  that 
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no  one  else  has  any  rights.  Still  others,  like  our  Pilgrim  Fathers, 
prefer  to  settle  down  on  a  little  patch  and  carefully  fence  it  around, 
to  indicate  just  what  belongs  to  them.  A  discoverer  cannot  be  content 
to  take  previous  trails.  A  Roosevelt  may  find  a  river  in  the  wilds  of 
South  America,  and  a  Peary  may  discover  the  particular  spot  in  the 
ice  where  the  meridian  lines  intersect,  but  the  time  is  past  for  dis- 
covering continents.  Those  who  simply  walk  in  the  tracks  of  their 
predecessors,  and  see  only  those  landscapes  which  are  plainly  visible 
from  those  paths,  cannot  be  said  to  be  discoverers.  Such  pretending 
discoverers  are  merely  sightseers  and  students  of  geography.  Such 
assumed  inventors  are  in  fact  only  mechanics  and  engineers. 

Applying  this  thought  to  the  subject  of  patents,  the  extent  that  an 
inventor  is  presumed  to  have  explored  beyond  his  actual  path  is  the 
distance  that  a  skilled  mechanic  or  engineer  is  able  to  look  from  such 
tracks.  The  extent  of  the  landscape  is  not  to  be  determined  as  of 
the  time  the  predecessor  took  the  trail,  but  at  the  time  the  man  who 
makes  his  claim  for  a  patent  went  that  way.  He  cannot  receive  cred- 
it for  discovering  those  things  which  are  so  near  to  the  old  tracks  that 
an  ordinarily  skilled  mechanic  or  engineer,  standing  in  those  tracks, 
could  have  seen  them  without  having  them  pointed  out  by  the  claim- 
ant. So  in  these  patent  cases  we  take  the  undeveloped  portion  of  the 
art,  and  determine  how  much  of  what  was  open  to  discovery  has 
actually  been  brought  to  light  by  the  patentee.  A  patentee  is  not  en- 
titled to  all  that  is  left  by  prior  patents,  publications,  and  uses.  He 
receives  only  that  portion  of  what  is  left  which  he  shows  and  claims. 

In  this  manner,  having  determined  tlie  extent  and  scope  of  plain- 
tiff's claims,  we  may  proceed  either  to  determine  the  question  of  va- 
lidity or  infringement.  If  both  questions  are  fairly  in  dispute,  I  usu- 
ally consider  first  the  question  of  infringement.  By  pursv^ing  that 
course,  the  court  is  less  likely  to  pass  upon  matters  not  in  issue,  and 
avoids  doing  unnecessary  damage  to  plaintiff's  patent  In  this  man- 
ner we  have  studied  the  art  of  tunneling. 

It  is  conceded  that  in  1SK)3,  when  plaintiff's  decedent  applied  for 
four  of  the  patents  here  in  suit,  there  was  known  in  the  art  the 
old  drifting  method,  by  which  for  many  years  mountains  had  been 
tunneled.  Small  rivers,  in  certain  kinds  of  soil,  had  also  been  tunneled 
by  this  method;  hut  it  was  poorly  adapted  for  going  under  the  wa- 
ter. The  shield  method  was  another  method  which  had  been  in  use 
for  tunneling  under  rivers,  a  well-known  example  of  which  is  the 
Grand  Trunk  tunnel  at  Port  Huron;  the  United  States  end  being  in 
this  state  and  in  this  district.  One  difficulty  with  the  shield  method 
was  that  it  was  not  possible  to  go  near  to  the  water.  It  had  to  go  too 
deep,  too  far  down.  It  made  an  unnecessary  grade.  A  still  greater 
objection,  and  one  which  ought  to  have  made  it  jirohibitive  was  the 
necessity  for  men  working  in  such  high  air  pressure  that  there  was  a 
tremendous  loss  of  life.  Both  of  those  methods  had  to  do  with  getting 
under  the  river  by  starting  in  from  the  side  and  keeping  deep  down, 
far  below  the  bed  of  the  river.  It  was  desirable  to  have  the  tunnel 
as  near  to  the  surface  of  the  water  as  the  rules  of  the  War  Depart- 
ment for  the  protection  of  navigation  would  permit. 
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There  were  three  possible  iriethods  for  that  sort  of  construction 
tfaen  in  use.    One,  the  caisson  method,  by  which,  as  in  the  shield  meth- 
od,  the  men  were  compelled  to  work  under  a  high  air  pressure.    By 
this  method  the  workmen  by  means  of  the  device  went  down  from  the 
surface  of  the  water  and  worked  on  the  bottom  of  the  river.    Although 
there  was  no  bottom  to  the  device,  they  were  able  to  keep  the  water 
from  coming  in  at  the  bottom  by  means  of  compressed  air.    It  was 
an  undesirable  method,  because  of  the  danger  attendant  upon  the  high 
air  pressure.    As  they  got  to  a  great  depth,  the  pressure  became  so 
great  that  it  was  impossible  for  the  men  to  live.    Then  there  was  an- 
other method  of  doing  the  work  from  above,  the  cofferdam  method, 
■which  was  possible ;  but  you  would  finally  reach  a  depth  great  enough 
so  that  it  was  prohibitive,  because  of  the  great  hydraulic  pressure. 
The  water  would  be  forced  in  through  the  cofferdam  walls,  under  the 
wall  or  through  the  bottom.    By  the  cofferdam  method  the  bed  of  the 
river  formed  the  base,  and  the  walls  were  usually  of  sheet  piling.    Still 
ajiother  method  was  to  construct  the  tunnel  on  shore,  and  float  it  to 
a  place  above  the  proposed  site,  and  then  sink  it  into  position.    No 
one  of  these  three  methods  had  been  successfully  employed  in  deep, 
broad  rivers. 

Just  how  far  beyond  these  admitted  methods  the  art  went  there  is 
some  contention  here.    As  I  view  this  lawsuit,  and  the  just  disposi- 
tio,n  of  it,  it  is  not  necessary  for  the  court  to  split  hairs  over  the  exact 
extent  to  which  this  art  had  developed  beyond  these  admitted  and  well- 
known  methods  of  doing  and  attempting  to  do  work  of  that  kind. 
When  the  court  feels  very  certain  about  the  proper  disposition  of  a 
case,  it  is  just  the  time  it  is  liable  to  be  mistaken  about  it.     In  this 
case  I  have  in  my  own  mind  no  doubt  as  to  the  result  that  ought  to  be 
reached.    That  is  not  the  situation  in  many  patent  cases.    In  the  last 
one  I  disposed  of  I  said  on  the  record  that  I  reached  my  conclusion 
with  doubts  on  my  own  part ;.  but  in  this  case  I  feel  perfectly  satisfied 
with  the  conclusion  I  reach.    I  feel  that  further  study  and  thought 
would  not  change  my  views  about  it.    I  say  that,  knowing  that  those 
are  just  the  times  when  a  court  is  likely  to  be  overlooking  something. 
[2]  I  will  pass  over  the  many  intervening  steps  between  those  five 
admitted,  well-known  methods  of  the  prior  art  and  the  patents  in  suit. 
There  are  many  patents,  like  Weisker,  O'Rourkej  and  Thomson,  which 
made  serious  inroads  upon  the  art.    The  effect  of  these  prior  patents  is 
in  dispute.    My  conclusion  is  such  that  the  scope  and  value  of  these 
prior  patents  would  not  change  the  result. 

The  defendant  contends  that  McBean  uses  only  the  cofferdam  meth- 
ods, and  says  it  is  the  cofferdam  method  with  a  roof  on  the  coffer- 
dam. The  plaintiff  assumes  that  it  is  a  new  and  different  method 
from  any  of  the  others,  and  calls  it  building  a  tunnel  in  a  working 
chamber.  As  I  view  it,  McBean  is  a  combination  of  the  caisson  method 
and  the  cofferdam  method. 

What  McBean  did  was  to  drive  down  the  sheet  piles  until  they  were 
in  solid,  substantial  earth,  or  to  bedrock,  so  that  the  walls  were  as 
nearly  impervious  to  water  as  he  could  make  them,  making  these  sec- 
tions as  long  as  he  saw  fit,  and  putting  in  bis  sheet  piling  across  the 
253  F,— 48 
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end,  which  acted  as  a  bulkhead.  And  then  (I  am  omitting  many  steps 
not  here  necessary,  that  are  of  real  importance  in  the  work)  he  put  a 
roof  or  cover  down  under  the  water  across  what  defendant  calls  the 
cofferdam,  and  in  that  way  made  what  he  calls  an  air  chamber  in 
which  he  could  build  a  complete  tunnel.  It  was  so  arranged  that  he 
could  force  air  into  it,  if  he  was  unsuccessful  in  making  the  cofferdam 
structure  entirely  impervious  to  water.  So  far  as  tihe  sheet  piling 
kept  the  water  from  coming  in  through  the  sheet  piling,  under  the 
sheet  piling,  or  up  through  the  bottom,  to  that  extent  McBean  was 
using  the  old  cofferdam  method;  to  the  extent  that  it  failed  in  this, 
resulting  in  the  necessity  for  forcing  in  air,  he  was  using  the  caisson 
method.  He  combined  the  two  methods  in  such  a  way  that  he  could 
use  both  at  the  same  time,  and  let  what  had  been  objectionable  in  one 
be  overcome  by  the  other.  In  other  words,  the  compressed  air  of  the 
caisson  method  prevented  the  water  from  coming  in  as  it  had  done 
with  the  cofferdam  method.  The  resistance  to  the  water  from  the 
cofferdam  made  it  unnecessary  to  use  the  high  air  pressure,  which  was 
dangerous  in  the  caisson  method. 

If  McBean  was  entitled  to  all  the  credit  for  taking  the  steps  from 
the  two  old  separate  methods  to  the  new  and  combined  method,  I 
would  feel  that  it  was  a  step  displaying  such  genius  and  bringing  such 
results  that  he  should  be  rewarded  with  a  valid  patent.  Without  un- 
dertaking now  to  narrow  the  art  by  the  patents  cited  by  defendant,  I 
will  pass  that  step  and  see  whether,  giving  plaintiff  the  benefit  of  \he 
serious  doubt  as  to  validity,  the  defendant  has  infringed. 

The  McBean  patent  combines  the  two  well-known  methods  of  the 
caisson  and  the  cofferdam.  For  the  purpose  of  this  discussion  and  on 
the  question  of  infringement  I  am  giving  McBean  full  credit  for  hav- 
ing made  that  advance  in  the  art  As  already  indicated,  it  is  plain 
that  he  is  not  entitled  to  all  that  credit. 

The  so-called  first  patent  in  suit  is  No.  745,454  of  December  1,  1903. 
While  there  are  claims  1,  3,  9,  10,  and  11  in  suit,  it  has  been  agreed 
on  the  record  by  counsel  that  whatever  conclusion  I  reach  as  to  No. 
1 1  will  dispose  of  this  patent,  and  all  of  its  claims  ia  suit.  Claim  No. 
11  reads  as  follows: 

"11.  The  method  of  constructing  a  tunnel  under  water,  cmialstinK  In  erecting 
vertical  walls  around  the  site  extending  to  bedrock  or  below  the  botttxn  of 
the  proposed  tunnel,  then  placing  a  roof  thereon  to  form  therewith  a  chamber, 
then  forcing  air  into  said  chamber  and  expelling  the  water  therefrooi,  and 
then  constructing  the  tunnel  In  place  therein." 

It  is  so  well  agreed  on  this  record  just  what  the  defendant  has 
done  that  I  am  not  going  to  waste  time  in  attempting  to  describe  it. 
except  as  may  be  necessary  in  discussing  the  particular  claims. 

The  big  question  that  has  been  discussed  before  me  during  nine- 
tenths  of  the  time  is  whether  or  not  this  defendant,  when  it  completed 
its  tunnel  and  built  the  structure  that  went  inside  of  the  iron  tube  was 
building  a  tunnel  within  the  working  chamber  described  in  this  claim 
No.  11.  That  is  really  the  meat  of  this  lawsuit,  and  the  thing  impor- 
tant to  this  plaintiff,  if  he  is  right  in  his  contention.  That  should  be 
interpreted  in  the  light  of  the  art,  in  the  light  of  the  McBean  drawings, 
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Specifications,  and  claims.    What  did  he  have  in  mind,  and  what  new 
and  usef  vil  tiling  did  he  show  to  the  world?    He  built  a  complete  tun- 
nel in  a  -wvorking  chamber.    He  did  everything  in  the  way  of  making 
a  tunnel  in  a  working  chamber,  except  digging  a  portion  of  the  trench, 
driving  do-wn  some  piles,  and  refilling  a  portion  of  the  trench.    Every- 
thing  else    was  done  in  a  woricing  chamber.     He  dug  down  to  the 
soVid  rock  and  filled  in  the  concrete,  just  as  if  it  was  in  the  open  air, 
without  any  interference  with  the  water.    He  cut  oflF  the  piles,  other 
than  the  side  piles,  to  the  desired  height.    He  built  up  his  tube  in  this 
working   chamber,  and  he  put  the  concrete  around  the  tube  inside 
the  working  chamber.     So  he  built  an  entirely  completed  tunnel  in 
a  working  chamber. 

Now,  the  defendant,  on  the  other  hand,  has  done  nothing  in  a  work- 
ing chamber,  except  what  was  done  inside  of  the  iron  casing.  The 
quesUon  is  here  whether  or  not  the  defendant,  by  doing  the  concrete 
work  inside  of  the  iron  casing,  was  building  a  tunnel  in  a  working 
chamber,  as  shown  by  McBean.  Defendant,  without  any  air  other 
than  ordinary  atmospheric  pressure,  went  into  the  iron  casing  and 
built  in  the  concrete  lining,  made  it  strong,  made  it  durable,  and  finished 
a  tunnel. 

That  makes  it  necessary  for  the  court  to  reach  some  conclusion  as 
to  what  is  meant,  within  this  patent,  by  a  "tunnel,"  as  well  as  by  a 
"working  chamber."    It  does  not  matter  qiuch  which  angle  I  proceed 
from,  but  it  seems  to  me  it  is  well  to  find  out  what  McBean  means 
by  a  "tunnel."    Now,  the  problem  was  to  get  the  tunnel  so  that  it 
would  be  impervious  to  water  and  would  resist  the  hydraulic  pres- 
sure.   When  youjiad  reached  that  point,  so  that  it  might  be  entered 
from  the  land,  and  anything  that  was  desired  could  be  done  in  it,  with- 
out forcing  in  air,  the  problem  had  been  solved.    The  defendant  reach- 
ed that  stage  in  its  work  before  it  worked  in  any  working  chamber 
whatever.     I  find  nothing  in  this  patent  which  prevents  defendant 
from  building  a  tunnel  by  going  down  through  the  water  with  tremie 
pipes,  pile  drivers,  and  dredges.    There  is  nothing  in  this  patent  which 
prevents  defendant  from  constructing  anything  it  sees  fit  on  the  land, 
and  floating  it  over  the  place  where  the  tunnel  is  desired,  and  then 
sinking  it  down  in  place. 

What  the  defendant  has  done  is  to  use  the  old  method  of  working 
through  the  water,  scooping  out  a  ditch,  constructing  a  tunnel  on  land, 
taking  it  out  and  sinking  it,  and  by  tremie  pipes  depositing  the  con- 
crete down  through  the  water  under,  around,  and  over  the  tubes  in 
the  bottom  of  the  river,  and  by  these  methods  finally  reaching  such  a 
stage  in  the  work  that  they  have  a  hole  under  the  river,  which  can 
be  entered  from  the  land.  No  air  pressure  is  needed  on  the  inside 
of  it ;  men  can  enter  it,  men  can  work  in  it,  the  water  is  kept  out,  and 
when  they  reach  that  stage  the  difficult  problem  has  been  solved,  and 
the  structure  is  a  tunnel,  within  the  meaning  of  the  patent,  and  it 
has  been  built  without  any  working  chamber.  It  is  claimed  by  the 
plaintiff  that  then,  from  that  time  on,  because  defendants  lined  this 
tunnel  with  concrete  work  three  feet  thick,  which  undoubtedly  gave 
it  the  great  strength  and  durability  to  be  desired  in  a  tunnel,  that  they 
built  a  tunnel  in  an  air  chamber  under  the  water. 
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We  must  keep  in  mind  the  problem  that  McBean  was  trying  to 
solve.  It  is  plain  that  defendant  solved  it  in  a  way  entirely  different 
from  McBean.  To  take  the  position  of  the  plaintiff  in  this  case  would 
mean  that  McBean  had  by  this  claim  No.  1 1  in  this  patent  in  suit  ob- 
tained such  a  monopoly  over  the  right  of  constructing  tunnels  that 
no  engineer  or  contractor  could  construct  a  subaqueous  tunnel  by 
beginning  at  the  outside  in  his  work,  no  matter  what  method  he  used, 
because  just  as  soon  as  he  kept  the  water  back  and  resisted  the 
hydraulic  pressure  sufficiently,  so  that  he  could  b^in  from  the  out- 
side and  work  inside,  and  complete  his  tunnel  on  the  inside,  just  so 
soon  he  was  working  in  a  chamber.  There  is  nothing  in  this  patent 
that  warrants  any  such  broad  construction  or  interpretation  of  it  by 
the  court.  It  seems  very  clear  to  me  that  this  patent,  called  the  first 
patent  in  suit,  has  not  been  infringed. 

[3]  I  turn  now  to  what  has  been  called  the  second  patent  in  suit, 
which  is  No.  745,456,  December  1,  1903.  It  is  agreed  by  counsel  that 
my  attention  may  be  directed  to  claims  2  and  6,  and  that  whatever 
result  I  reach  as  to  these  two  claims  ought  to  be  the  conclusion  I  reach 
as  to  the  others. 

Claim  2  reads  as  follows : 

"2.  In  tunn^  construction,  a  subaqueous  working  chamber  formed  by  the 
roof  of  the  tunnel  and  walls  extending  downward  bdow  the  bottom  of  tbe 
structure  to  be  built" 

Claim  6  reads  as  follows : 

"6,  In  tunnel  construction,  a  subaqueous  working  chamber,  comprising  Im- 
pervious side  walls,  extending  downward  to  bedrock  or  to  a  depth  below  the 
bottom  of  the  proposed  tunnel,  and  the  tunnel  roof  supported  thereon  in  per- 
manent posltltHi." 

This  is  like  the  so-called  first  patent,  except  that  it  substitutes  for 
what  was  a  wooden  roof  in  the  first  patent  a  metallic  roof,  which  is 
subsequently  to  become  the  top  of  the  tube  for  the  tunnel.  The  con- 
clusion reached  as  to  this  patent  is  the  same  as  that  reached  as  to 
the  first  patent,  for  the  reasons  mentioned  in  disposing  of  the  first. 
Like  the  first  patent,  it  is  held  not  infringed. 

[4]  The  so-called  third  patent  in  suit.  No.  745,457,  December  1, 
1903,  is  for  the  actual  tunnel  inside  the  working  chamber.  In  his  first 
two  patents  McBean  undertakes  to  describe  the  working  chamber  and 
the  method  by  which  he  constructs  his  subaqueous  tunnel,  while  the 
third  patent,  the  one  last  mentioned,  describes  the  tunnel  itself.  It  is 
agreed  by  counsel  that,  while  there  are  three  claims  in  suit,  6,  9,  and 
10,  the  conclusion  reached  with  reference  to  6  and  10  should  be  con- 
trolling as  to  9. 

Claim  6  reads: 

"6.  A  subaqueous  tunnel,  comprising  a  metallic  tube,  supporting  side  walls 
therefor,  a  pile  foundation  and  a  mass  of  masonry  serving  as  a  bed  for  said 
tube,  said  walls  and  piles  being  anchored  to  said  masonry." 

Claim  10  reads : 

"10.  A  subaqueous  tunnel  structure,  comprising  a  mass  of  masonry,  indoslng 
the  tunnel  passage,  foundation  piles  imbedded  in  said  masonry,  stteetiiig  side 
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"walls  anchored  to  tbe  masonry,  and  tie  rods  connecting  the  sheeting  on  oppo- 
site sides." 

Claim  6  claims  the  very  things  that  were  shown  'in  the  first  pat- 
ent, and,  in  addition,  the  anchorage  of  the  concrete  to  the  sheet  pil- 
ing that  formed  the  sides  of  the  working  chamber.  McBean  went 
down  to  bedrock,  and  this  anchorage  would,  of  course,  tie  the  mason- 
ry to  the  sheet  piling,  and  would  add  to  the  support  from  the  piling 
directly  under  the  txmnel  the  extra  support  from  these  sheet  pilings 
at  the  side.    It  would  also  tie  the  sheet  piling  to  the  tunnel  proper. 

I  find  nothing  of  this  kind  in  the  defendant's  structure.  I  find  no 
supporting  side  walls  within  the  meaning  of  this  patent,  and  no  pile 
foundations  within  the  meaning  of  this  patent.  There  are  no  side 
walls  which  go  down  to  bedrock.  The  meaning  which  I  find  McBean 
had  for  piles  in  his  patent  is  the  meaning  whic^  I  have  always  had  in 
mind,  a  long,  tapering  timber  which  goes  down  into  soil  that  is  not 
substantial  enough  to  be  used  for  a  foundation  in  the  ordinary  way. 
These  piles  are  driven  down,  and  then,  by  reason  of  the  friction  be- 
tween fiieir  circumference  and  the  earth,  they  are  substantially  solid. 
I  do  not  find  that  McBean  had  in  mind  such  a  foundation  as  the  de- 
fendant has  built  here. 

There  is  little,  if  any,  value  in  these  patents,  other  than  the  so- 
called  first  one.  If  there  was  any  value  to  the  public  in  McBean's 
discovery,  it  was  shown  in  the  first  patent.  These  other  patents  cov- 
er minor  matters.  I  doubt  very  much  their  validity,  not  only  because 
they  are  a  part  of  what  was  shown  in  the  first  patent,  but  upon  the 
broad  question  that  they  do  not  approach  that  degree  of  skill,  genius, 
and  novelty  necessary  for  a  valid  patent.  The  first  patent  stands  in 
a  different  class.  If  these  other  patents  have  any  value  at  all,  they 
are  dealing  with  things  so  old  that  they  should  be  held  to  the  specific 
things  described  and  the  exact  combination  described.  When  we 
come  to  ccMisider  equivalents,  or  as  to  any  other  phase  of  their  con- 
struction, they  must  be  interpreted  strictly  and  not  given  a  broad 
meaning. 

Looking  more  particularly  at  claim  No.  10  I  perhaps  ought  to  men- 
tion the  four  posts  or  piles  which  defendant  used  to  position  the  gril- 
lage. Plaintiff  calls  them  piles;  defendant  calls  them  pegs;  but  it 
does  not  make  much  difference  what  name  is  given  them.  I  am  sat- 
isfied that  the  real  purpose  and  function  they  serve  is  to  fix  the  gril- 
lage as  to  altitude  and  level,  laterally  and  longitudinally,  in  position. 
That  is  the  real  function  they  serve.  It  is  an  important  function  in 
that  way,  but  any  other  thing  they  do  is  simply  an  unimportant  inci- 
dent, and  one  the  court  ought  not  to  be  influenced  by  in  this  law- 
suit. 

In  view  of  the  degree  to  which  the  art  must  be  narrowed,  and  in 
view  of  the  description  given  by  McBean  himself,  I  am  forced  to  say 
there  is  no  infringement. 

[6]  The  fourth  patent  is  No.  797,524,  August  15,  1905.  This  is 
like  patent  No.  3,  just  described,  except  it  shows  a  different  method 
of  putting  the  tuimel  together.  The  only  claim  I  am  asked  to  con- 
sider here  is  claim  No!  8.    It  is  agreed  by  counsel  that  whatever  dis- 
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position  I  make  of  claim  No.  8  ought  to  be  the  disposition  which  I 
make  of  the  other  three  claims  in  suit. 
Claim  8. reads: 

"8.  A  subaqueous  tunnel,  comprisliig  a  masonry  base,  Indosing  side  walls, 
supporting  piles  aud  devices  Interconnecting  sold  piles  and  said  side  walls; 
said  devices  and  the  tops  of  said  piles  being  Imbedded  In  said  masonTy." 

What  I  have  said  in  reference  to  the  claims  of  the  third  patent  ap- 
plies with  equal  force  to  the  so-called  patent  No.  4,  and  ought  to  be 
controlling.  There  are  no  inclosing  side  walls  within  the  definition 
of  the  claim.  There  are  no  supporting  piles  within  the  definition  of 
this  claim.  Neither  are  there  any  devices  interconnecting  piles  to 
the  side  walls,  within  the  fair  meaning  and  interpretation  of  these 
claims. 

[8]  Coming  now  to  the  last  patent  in  suit,  No.  797,525,  August  15, 
1905,  it  is  agreed  by  counsel  that  I  should  dispose  of  claims  Nos.  1 
and  3,  and  their  disposition  should  control  as  to  5  and  8. 

These  claims  read: 

"1.  The  method  of  constructing  subaqueous  tunnels,  which  consists  In  first 
building  a  foundation  or  base,  and  then  progressively  erecting  the  tnnnel  super- 
structure thereon  within  a  pneumatic  chamber. 

"3.  The  method  of  constructing  subaqueous  tunnels,  which  consists  in  first 
preparing  a  foundation  of  piles,  then  Imbedding  the  tops  of  said  piles  tn  ma- 
sonry to  form  a  tunnel  base  or  foundation,  and  then  progressively  erecting  tta«> 
tunnel  superstructure  thereon." 

This  so-called  fifth  patent  is  more  like  the  first  patent,  and  it  rests 
upon  the  very  same  idea  covered  in  the  first  patent.  As  I  read  this 
claim  1,  my  first  thought,  without  having  in  mind  the  drawing  and 
specifications  and  what  McBean  said  about  it,  was  that  he  was  claim- 
ing that  he  first  built  a  foundation  and  then  within  a  working  cham- 
ber did  the  rest  of  the  work.  Upon  more  careful  thought  I  am  sat- 
isfied that  he  is  simply  making  a  broad  sweeping  "Balboa"  claim 
that  will  cover  everything.  I  think  he  intends  to  cover  any  tunnel 
that  is  built  in  an  air  chamber,  but  what  I  have  said  with  reference 
to  the  first  patent  disposes  of  this  fully.  Defendant  did  not  build 
a  tunnel  in  a  working  chamber. 

The  bill  is  dismissed,  with  costs  to  the  defendant,  to  be  taxed. 


In  re  BLANCHAR0. 
(District  Court.  D.  New  Jersey.     October  14,  1918.) 

1.  Bankbttptct  $=>228 — Findings  of  Referee — Review. 

A  finding  of  fact  by  a  referee  on  conflicting  evidence  will  not  be  dis- 
turbed, unless  there  Is  cogent  evidence  of  mistake;  but.  If  the  finding  be  a 
deduction  from  established  facts  or  nncontradlcted  e\iiea<x,  it  is  not 
entitled  to  such  weight. 

2.  Bankruptcy  <S=3340 — Pbovable  CrAiMS — Kvidence. 

Evidence  held  insufficient  to  support  a  finding  that  claimant  lent  stock 
directly  to  her  sons,  one  of  whom  was  the  bankrupt,  rather  than  to  a 

^=>For  other  cases  see  same  topic  t  KEY-NUMBER  in  all  Ker-Hambered  DIgeeta  A  Indexes 
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c(M>poratl(Ht  of  whlcb  She  and  tbey  were  stockboIdeTB,  and  by  which  the 
stock  was  pledged. 

3.  Pbincipal  and  Aoent  4s>136(2) — Liabiutixs  ox  Aoent — ^Acting  fob  Dis- 

closed Pbinoifai. 

Where  an  agent  acts  on  behalf  of  a  disclosed  principal,  his  acts  and 
contracts,  within  the  scope  of  bis  authority,  are,  In  the  absence  of  an 
express  agreement  otherwise,  the  acts  and  contracts  of  the  principal,  and 
Inyolve  no  personal  liability  on  the  part  of  the  agent 

4.  Bankhuptcy  <S=>340 — Ajjx>wance  of  Claims — Claims  bt  Relatives. 

Claims  of  relatives  of  a  bankrupt  should  be  closely  and  carefully 
scrutinized,  and  not  allowed,  unless  the  evidence  Is  clear  and  convlnclnj;. 

5.  Puedoes  €=3l — ^Accommodation  Plkdqe — Riobtb  of  Pledoos. 

Property  pledged  by  the  owner  to  answer  for  the  debt  or  default  of 
another  occupies  the  position  of  a  surety. 

6.  BANKauPTcy  ®=>314(1) — Pbovable  Claims — Cosurety  of  Bankrupt. 

Claimant,  who  lent  stock  to  a  corporation  of  wliich  she  and  three  sons, 
one  of  whom  was  the  bankrupt,  were  stockholders,  which  stock  the  com- 
pany pledged  to  secure  Its  note,  Indorsed  by  the  sons,  on  insolvency  of  the 
c«Mnpany  and  her  purchase  of  the  note  to  save  her  collateral,  held  en- 
titled to  prove  one-fourth  the  amount  paid  against  the  bankrupt  estate,  on 
the  ground  that  as  between  themselves  the  stock  pledged  and  the  indorsers 
were  cosureties. 

In  Bankruptcy.  In  the  matter  of  Theodore  C.  E-  Blanchard,  bank- 
rupt. On  petition  to  review  an  order  of  die  referee,. to  whom  this 
matter  was  referred,  dismissing  a  petition  of  the  trustee  to  re-examine 
and  reduce  the  claim  filed  against  the  bankrupt's  estate  by  Emeline 
C.  Blanchard,  and  allowing  the  same,  as  a  general  unsecured  claim 
against  the  estate,  in  the  sum  of  $297,719.26.    Reversed  in  part 

Robert  H.  Southard,  of  Newark,  N.  J.,  for  trustee. 
Albert  C.  Wall,  of  Jersey  City,  N.  J.,  and  William  F.  Allen,  of  New 
York  City,  for  claimant. 

HAIGHT,  District  Judge.  The  primary  question  in  this  matter, 
as  I  tmderstand  it,  is  whether  claimant's  stock  in  the  Prudential  In- 
surance Company,  which  was  first  pledged  with  the  Fidelity  Trust 
Company  to  secure  the  payment  of  a  note  or  notes  of  the  Blue  Ridge 
Enamel  Brick  Company,  and  later  with  Milton  E.  Blanchard,  to  se- 
cure a  note  of  the  same  company  made  to  his  order,  was  loaned  by 
the  claimant  to  her  sons  jointly — the  bankrupt,  Fred  C.  Blanchard' 
and  William  W.  Blanchard — as  it  is  contended  on  her  behalf,  or 
whether  it  was  loaned  to  the  Brick  Company  as  the  trustee  contends. 
The  referee  has  found  in  accordance  with  the  claimant's  contention. 
If  his  conclusion  in  that  respect  was  correct,  undoubtedly  the  al- 
lowance of  the  claim  was  proper.  I  have  accordingly  examined  with 
care  all  of  the  evidence  which  was  before  the  referee,  and  am  forced 
to  the  conclusion  that  his  finding  was  not  justified  from  the  evidence. 

[1]  In  so  deciding  I  have  not  been  unmindful  of  the  rule  which 
prevails  in  this  district,  and  elsewhere  I  think,  that  the  court  wUl  not 
disturb  the  finding  of  fact  of  a  referee,  based  upon  conflicting  evidence, 
involving  questions  of  credibility,  unless  there  is  most  cogent  evidence 
of  mistake  and  miscarriage  of  justice.  In  re  Partridge  Lumber  Co., 
215  Fed.  973,  976  (D.'  C.  N.  J.).    But  it  is  also  a  general  rule  that, 

4=3For  other  caier  tee  Bame  topic  ft  KUT-NtTMBER  In  all  Key-Numbered  Digests  &  Indeze* 
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if  the  finding  be  a  deduction  from  established  facts  or  tmcontradicted 
evidence,  it  will  not  carry  any  great  weight,  for  the  court,  having  the 
same  facts,  may  as  well  draw  inferences  or  deduce  conclusions  as  the 
referee.  In  re  New  York  &  Philadelphia.  Package  Co.,  225  Fed. 
219,  221  (D.  C.  N.  J.).  There  was  really  no  question  before  the  ref- 
eree which  had  to  be  solved  from  conflicting  evidence,  involving  the 
credibility  of  witnesses,  hut  rather  the  question  was  whether  the  evi- 
dence was  sufficient  to  justify  a  finding  that  the  stock  was  loaned 
directly  to  the  sons  of  the  claimant  rather  than  to  the  Brick  Company. 
A  review  of  the  evidence  is  necessary,  I  think,  in  order  that  the  rea- 
sons upon  which  my  conclusion  is  based  may  be  understood. 

[2]  On  August  1,  1904,  the  Brick  Company  borrowed  $205,000 
from  the  Fidelity  Trust  Company  on  its  note,  indorsed  by  the  claim- 
ant and  her  three  sons  before  named,  and  pledged  as  collateral  secur- 
ity for  its  payment  1,176.46  shares  of  the  capitd  stock  of  the  Pruden- 
tial Insurance  Company,  all  or  the  greater  part  of  which  belonged  to 
the  claimant.  Whether  this  was  an  original  loan,  or  whether  it  was 
a  consolidation  of  previous  unpaid  loans,  the  evidence  does  not  posi- 
tively disclose ;  but  it  would  seem  that  it  was  the  latter,  supplemented 
possibly  by  an  additional  loan  made  on  the  day  that  the  last-mentioned 
note  was  executed.  On  April  3,  1908,  this  note,  as  well  as  some  others 
made  by  some  of  the  claimant's  sons  individually  (for  the  payment 
of  which  collateral  belonging  to  the  clidmant  had  likewise  been  pledg- 
ed), were  called,  and  a  demand  made  that  they  be  paid  on  or  before 
April  6th.  In  order  to  prevent  a  sale  of  the  collateral,  Milton  E. 
Blanchard,  another  son  of  the  claimant,  who  apparently  was  not  in- 
terested in  the  Brick  Company,  took  up  the  note  held  by  the  Fidelity, 
and  on  April  6th  a  new  note  for  $216,411.67  (being  the  amount  that 
he  paid  to  the  Fidelity),  payable  in  one  year  from  date,  was  made  to 
his  order  by  the  Brick  Company.  It  was  indorsed  by  W.  W.  Blanch- 
ard, Fred  C.  Blanchard,  and  the  bankrupt.  There  was  pledged  with 
it,  as  collateral,  1,225  shares  of  the  capital  stock  of  the  Prudential 
Insurance  Company  belonging  to  the  claimant,  included  in  which,  as 
far  as  I  can  ascertain  from  the  evidence,  were  the  1,176.46  shares 
held  by  the  Fidelity  as  collateral  for  the  $205,000  note.  This  note 
was  held  by  Milton  "E.  Blanchard  until  March,  1914,  a  short  time 
after  the  voluntary  petition  of  the  bankrupt  in  this  case  was  filed, 
when  the  amount  due  thereon  was  paid  by  the  claimant,  in  order  to 
prevent  the  sale  of  the  collateral  which  had  been  pledged  for  its  pay- 
ment, and  the  note  was  transferred  to  her.  She  is  still  the  holder 
of  it. 

The  disputed  part  of  her  claim  is  $271,155,  which  represents  the 
amount  due  on  the  note,  after  giving  credit  for  a  dividend  received 
from  the  Brick  Company,  which  in  the  meanwhile  had  been  adjudged 
a  bankrupt.  The  claimant,  as  well  as  her  three  sons,  were  the  only 
persons  faiancially  interested,  at  least  to  any  extent,  in  the  Brick  Com- 
pany. The  bankrupt  was  the  president,  Fred  C.  Blanchard  the  treas- 
urer, and  William  W.  Blanchard  the  general  manager.  Its  capital 
stock  was  originally  $100,000,  or  $150,000,  of  which  the  claimant 
owned  100  shares,  of  the  par  value  of  $10,000.    Afterwards  she  ac- 
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qtiired  300  shares  of  the  par  value  of  $30,000 — possibly  more — in  liq- 
uidatioii  oi   a  debt  due  her  for  moneys  which  she  had  advanced  from 
time  to  time  to  the  company.    The  bankrupt  apparently  gave  very  little 
attention  to  the  business  of  the  Brick  Company ;  William  W.  Blanch- 
ard  having  been  in  active  charge  of  its  affairs.    There  is  no  evidence 
that  any  new  arrangement  regarding  the  use  of  the  claimant's  stock 
as  collateral  was  made  when  the  note  to  Milton  E.  Blanchard  was  ex- 
ecuted.     Apparently  the  arrangement  under  which  the  stock  was  orig- 
inally procured  from  the  claimant  to  borrow  money  from  the  Fidelity 
was  continued.    The  sto'ck  which  was  held  by  the  Fidelity  was  simply 
turned  over  to  Milton,  and  he  assumed  the  position  which  the  Fidelity 
had  formerly  occupied. 

It  is  necessary,  therefore,  to  ascertjun  what  the  evidence  discloses 
as  to   the  arrangements  which  were  made  when,  and  circumstances 
under   which,  the  stock  was  originally  acquired  from  the  claimant 
There  was  no  written  agreement,  or  any  memorandum  in  writing,  re- 
specting any  of  the  original  transactions.     The  only  competent  evi- 
dence on  this  point,  outside  of  a  letter  to  the  Fidelity  signed  by  the 
claimant,  was  the  unaided  recollection  of  the  claimant,  and  two  of  her 
sons   and  her  daughter,  as  to  what  generally  transpired  when  they 
asked  her  for  stodc  for  borrowing  purposes,  in  which  pursuit  they 
seem  to  have  been  quite  extensively  engaged,  both  personally  and  on 
behalf  of  the  Brick  Company,  for  10  years  or  more  preceding  the 
bankruptcy.    The  claimant,  Mrs.  Blanchard,  a  woman  over  90  years 
of  age,  testified  that  she  did  not  think  that  the  stock  was  pledged  for 
the  Brick  Company's  debts,  and  did  not  know  whether  the  sons  spec- 
ified the  purpose  for  which  they  wanted  it,  although  they  may  have 
done  so.     She  had  no  clear  recollection  of  the  transactions,  or  any- 
thing about  them.    Her  testimony  may  be  well  summarized  in  her  own 
language,  viz.: 

"I  loaned  my  stock  to  my  boys.  •  •  •  Why,  I  loaned  It  to  the  boys 
■whenever  they  wanted  It;  they  knew  they  could  have  It  when  they  needed 
it  •  •  •  I  trusted  my  boys  and  gave  It  to  them ;  that  Is  all  1  know  about 
It" 

Mrs.  Walter,  a  daughter  who  lives  with  the  claimant,  and  whose 
husband,  in  later  years,  has  been  attending  to  the  claimant's  business 
affairs,  stated  that  she  remembered  that  her  brothers  frequently  met 
at  their  mother's  home  for  luncheon,  and  on  some  occasions  they  re- 
quested loans  of  stock  of  the  mother,  that  they  might  borrow  on  it; 
that  she  remembered,  when  improvements  were  needed  at  the  plant 
of  the  Brick  Company,  the  brothers  would  ask  for  a  loan  of  the 
stock,  so  that  they  might  borrow  on  it  and  make  the  necessary  im- 
provements; that  her  mother  sometimes  objected  to  having  the  stock 
go  out  of  her  hands,  and  would  tell  tliem  "to  be  sure  and  return  it 
to  her  as  soon  as  they  could" ;  that  they  would  say  that  the  stock 
[  would  be  perfectly  safe  with  them,  and  that  they  hoped  to  return 

it  soon. 

Fred  C.  Blanchard  testified  that  the  brothers  met  at  their  mother's 
home  very  frequently  for  luncheon;  that  the  brothers  explained  the 
condition  of  the  Brick  Company  from  time  to  time  to  their  mother. 
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and  that  if  they  borrowed  any  stock  it  was  for  the  purpose  of  getting 
money  from  the  stock  and  placing  it  to  the  use  of  the  company; 
that  sometimes  he  procured  the  stock,  and  sometimes  his  brother  did ; 

and  that-'— 

"we  always  promised,  at  tbose  times,  to  return  the  8to<*  to  hei^-jnst  as  soon 
as  we  possibly  could  •  •  •  We  [two  brothers  and  himself]  made  an  expla- 
nation of  the  need  of  the  money  and  the  condition  of  the  company,  and  gave 
our  promisee  to  return  the  stock." 

He  admitted  having  testified,  during  an  c^^camination  held  in  the 
general  bankruptcy  proceedings  in  this  case  under  section  21a,  r^fard- 
ing  the  manner  in  which  the  stock  in  question  came  into  the  posses- 
sion of  the  Brick  Company,  as  follows  : 

"As  they  needed  money  they  borrowed  the  stock  from  my  mother,  and  that 
was  the  only  way." 

The  only  explanation  given  by  him  of  the  apparent  difference  in 
his  testimony  was  that  by  the  use  of  the  word  "they"  he  referred  to 
his  two  brothers  and  himself ;  that  the  "Brick  Company  was  the  three 
brothers." 

W.  W.  Blanchard  testified  that,  after  he  and  his  brothers  had  used 
up  all  of  their  stock,  they  felt  compelled  to  go  to  their  mother : 

"We  would  say:  'Mother,  It  Is  absolutely  necessary ;  we  must  have  money, 
and  can't  you  let  us  have  say  probably  10  or  20  shares  of  Prudential  stock,  and 
we  will  get  the  money  on  it.'  •  •  *  We  always  assured  her  we  would 
hold  ourselves  responsible  for  the  return  of  her  stock.  •  •  •  My  brother 
Theo  would  invariably  say  she  need  have  no  fear  whatever ;  they  (referring 
to  the  fidelity  Trust  Company)  wouldn't  dare  to  sell  her  stock,  and.  If  they 
did,  we  win  see  that  it  la  made  good,  or  she  would  get  the  equivalent  back." 

By  "they"  he  stated  that  he  referred  to  the  Fidelity  Trust  Com- 
pany, and  by  we  "to  Fred  and  myself."  He  further  testified,  when 
asked  the  direct  question,  that  she  had  loaned  the  1,225  shares  to  the 
three  brothers.  He  admitted,  however,  that,  when  being  exammed 
in  the  general  bankruptcy  proceedings  under  section  21a,  he  had 
testified  that  the  Bjue  Ridge  Company  had  borrowed  the  stock  in  ques- 
tion from  his  mother.  He  attempted  to  explain  the  apparent  conflict 
in  his  testimony  by  stating: 

"I  never  tUfferentlnted  between  myself  and  my  brothers,  nor  myself  and 
the  Blue  Ridge  Enamel  Brick  Company,  until  my  attention  had  been  called 
to  the  fact  that  I  had  stated  that  the  Prudential  stock  had  been  loaned  by  my 
mother  to  the  Blue  Ridge  Company.  The  importance  of  it  was  read  to  me,  or 
rather  the  testimony  was  read  to  me,  and  I  saw  at  a  glance  that  I  had  said 
what  was  not  the  case.  That  stock  was  never  loaned  to  the  Brick  Company, 
although  In  my  testimony  I  said  It  was.  I  treated  as  one — we  brothers — and 
never  thought  of  difTerentiatlng  between  myself  and  my  brothers.  I  did  not 
realize  the  importance  of  it" 

He  then  went  on  to  reiterate  that  the  stock  was  loaned  to  the  sons, 
and  was  never  loaned  to  the  Blue  Ridge.  I  cannot  conceive  that  the 
testimony  of  Mr.  John  R.  Hardin,  who  acted  as  an  attorney  for  ap- 
parently all  of  the  brothers,  as  well  as  the  mother,  at  the  time  the 
Fidelity  Trust  Company  note  was  taken  over  by  Milton,  and  which 
was  relied  on  very  largely  by  the  referee,  was  competent  as  estab- 
lishing the  conditions  under  which  the  stock  was  originally  loaned, 
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or  to  whom  it  was  loaned,  because,  as  far  as  it  appears,  Mr.  Hardin 
had  no  connection  with  those  transactions,  and  the  impression  that 
he  had — and  he  frankly  stated  that  it  was  only  an  impression — ^that 
Mrs.  Blanchard  had  loaned  the  stock  to  her  boys,  a&  distinguished 
from  the  Brick  Company,  was,  for  all  it  appears,  based  on  what  he 
had  been  told  by  others.  It  will  be  noted  tiiat  all  of  the  testimony 
recited  above,  which  I  have  considered  competent,  was  given  by  in- 
terested parties,  and,  as  respects  two  of  them,  was  quite  different 
from  that  which  they  had  given  when  the  importance  of  establishing 
that  the  stock  had  been  loaned  to  the  sons,  rather  than  to  the  Brick 
Company,  was  not  apparent  to  them.  All  of  the  witnesses  testified  that 
the  loans  of  stock  by  the  mother  covered  a  period  of  10  years  or  more 
prior  to  1908.  None  could  testify  when  any  particular  loan  was  made, 
or  how  much  stock  was  loaned  at  any  one  time.  The  witnesses  were 
testifying  in  1915.  Moreover,  it  is  entirely  clear  from  this  testi- 
mony that  the  claimant  knew,  at  the  time  the  stock  was  loaned,  that 
it  was  to  be  used  for  the  benefit  of  the  Brick  Comp>any,  in  which  she 
was  fnterested  as  a  stockholder,  and  apparently,  at  some  of  the  times, 
as  a  creditor.  Some  of  the  testimony  is  more  susceptible  of  the  in- 
ference that  the  sons  agreed  to  indemnify  or  hold  her  harmless 
against  loss  by  reason  of  the  delivery  of  the  stock  than  that  they  were 
personally  borrowing  it.     For  instance,  William  testified: 

"We  always  assured  her  that  we  wonid  hold  ourselves  responsible  (or  the 
retom  of  the  stock." 

That  clearly  imports  an  indemnity  agreement.  If  the  stock  was 
loaned  to  the  sons,  there  was  no  need  of  an  assurance  to  their  mother 
that  they  would  hold  themselves  responsible  for  the  return  of  it.  The 
bankrupt  was  not  called  as  a  witness,  although  he  had  testified  in 
the  main  bankruptcy  proceedings.  It  appears  that  on  July  5,  1901, 
Mrs.  Blanchard  signed  a  letter,  prepared  by  the  president  of  the 
Fidelity  Trust  Company,  authorizing  the  Brick  Company  "to  bor- 
row such  sums  of  money  and  at  such  times  as  may  be  deemed  by  them 
necessary,  for  their  use  and  benefit,  and  to  pledge  therefor  certifi- 
cates [naming  them]  of  the  capital  stock  of  the  Prudential  Insurance 
Company  of  America,  standing  in  my  name  on  the  books  of  the  com- 
pany." While,  because  of  the  claimant's  age  and  the  circumstances 
under  which  the  letter  was  signed  by  her,  I  attach  no  ^reat  importance 
to  it,  the  natural  inference  to  be  drawn  from  this  letter  is  that  the 
stock  had  been  delivered  to  the  Brick  Company.  L^ter  on,  when 
Milton  took  over  the  note,  he  wrote  his  mother  a  letter,  stating  the 
tenns  upon  which  he  would  hold  certain  of  the  pledged  stock  which 
he  found  necessary  to  be  transferred  to  his  own  name,  and  therein  re- 
ferred to  the  stock  as  having  been  "pledged  with  your  consent  to  secure 
the  loan  made  by  me  to  the  Blue  Ridge  Enamel  Brick  Company." 

In  the  dealings  of  the  parties  respecting  the  affairs  of  the  Brick 
Company,  there  was  apparently  no  distinction  made  between  the  claim- 
ant's three  sons  and  the  Brick  Company  itself.  The  mother  was  an 
indorser  on  the  original  note,  and  hence  her  liability  thereon  was 
fixed,  irrespective  of  the  stock  furnished  by  her  to  be  used  as  collat- 
eral.   I  can  see  no  good  reason,  therefore,  why  the  delivery  of  the 
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Stock  should  have  taken  the  form  of  a  loan  to  the  sons  rather  than  to 
the  company.  The  sons,  in  seeking  to  borrow  the  stock,  were  un- 
questionably acting,  to  the  mother's  knowledge,  as  agents  for  the  com- 
pany; the  stock  was  to  be,  and  actually  was,  used  for  the  benefit 
of  the  latter,  in  which  she  was  financially  interested.  The  claim 
is  presented  by  a  very  near  relative  of  the  bankrupt,  and  is  sought  to 
be  proved  by  other  relatives,  whose  interest  in  the  establishment  of 
the  claim  is  apparent  and  substantial. 

[3,  4]  Under  such  circumstances,  the  evidence  must  be  considered, 
as  I  fear  the  referee  overlooked,  in  the  light  of  two  general  rules, 
the  latter  of  which  cannot,  I  think,  be  too  rigidly  adhered  to.  The 
first  of  these  rules  is  that,  where  an  agent  acts  on  behalf  of  a  dis- 
closed principal,  his  acts  and  contracts,  within  the  scope  of  his  author- 
ity, are,  in  the  absence  of  an  express  agreement  otherwise,  the  acts 
and  contracts  of  the  principal,  and  involve  no  personal  liability  on 
the  part  of  the  agent.  Whitney  v.  Wyman,  101  U.  S.  392,  396,  25 
L.  Ed.  ipSO;  McCauley  v.  Ridgewood  Trust  Co.,  81  N.  J.  Law,  86, 
88,  79  Atl.  327;  2  C.  J.  812,  §  486,  and  cases  there  cited.  And  the 
presumption  in  such  cases  is  that  it  was  the  intention  to  bind  the  prin- 
cipal only,  which  presumption  can  be  overcome  only  by  clear  and  ex- 
plicit evidence  of  an  intention  to  substitute  his  personal  liability  for 
that  of  the  principal.  Moline  Malleable  Iron  Co.  v.  York  Iron  Co., 
83  Fed.  66,  70,  27  C.  C.  A.  442  (C.  C.  A.  7th  Cir.);  Hall  v.  Lauder- 
dale, 46  N.  Y.  70,  74;  2  C.  J.  813,  §  487;  Id.  923,  §  661.  and  cases 
cited.  The  second  rule  above  referred  to  is  that  claims  of  relatives 
of  a  bankrupt  should  be  closely  and  carefully  scrutinized,  and  not 
allowed,  unless  the  evidence  is  clear  and  convincing.  In  re  Domenig, 
128  Fed.  146.  148  (D.  C.  E.  D.  Pa.);  In  re  Grandy  &  Son,  17  Am. 
Bankr.  Rep.  206,  214,  146  Fed.  318  (D.  C.  S.  C) ;  In  re  Wooten, 
118  Fed.  670,  671  (D.  C.  N.  C);  Ohio  Valley  Bank  Co.  v.  Mack,  163 
Fed.  155,  89  C.  C.  A.  605,  24  L.  R  A.  (N.  S.)  184  (C.  C.  A.  6th  Cir.); 
Baumhauer  v.  Austin,  186  Fed.  260,  108  C.  C.  A.  306  (C.  C.  A.  5th 
Cir.). 

I  am  unable  to  conclude  that  the  claimant's  contention  that  the  stock 
was  loaned  to  the  bankrupt  and  his  two  brothers  personally,  rather 
than  as  agents  of  the  Brick  Company,  has  been  established  as  against 
other  creditors  by  such  clear,  explicit,  and  convincing  evidence  as 
the  before-mentioned  rules  require. 

[5.6]  The  next  question  is  whether  the  fact  that  the  claimant  is 
now  the  holder  of  the  note  which  was  given  by  Milton  to  the  Brick 
Company  to  take  up  the  note  originally  held  by  the  Fidelity,  and 
that  the  bankrupt  was  an  indorser  thereon  at  the  time  she  acquired  it, 
entitles  her  to  recover  the  full  amount  of  the  note  from  his  estate; 
and,  if  not,  what  part  thereof,  if  any,  she  may  recover.  This  neces- 
sitates an  ascertainment  of  the  legal  relationship  which  the  pledging 
of  the  claimant's  stock  and  the  indorsing  of  the  notes  by  the  sons 
created  as  between  the  claimant  and  the  sons.  As  the  evidence  fails 
to  establish  that  the  stock  was  loaned  to  the  sons  personally,  there 
is  presented  a  situation  where  it  appears  that  stock  belonging  to  the 
claimant  was  loaned  by  her,  at  the  request  of  her  sons,  and  used  by 
them  as  representing  the  company,  with  her  consent,  for  the  express 
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purpose  of  enabling  the  Brick  Company  to  borrow  money  on  its  note 
or  notes ;  the  latter  being  also  indorsed  by  the  sons  for  the  same  pur- 
pose.    The  stock  was  therefore  surety  for  the  payment  of  the  note, 
for  it  is  well  settled  that,  when  property  is  pledged  by  an  owner  to 
ans-wer  for  the  debt  or  default  of  another,  it  occupies  the  position  of 
a  surety.     Brandt  on  Suretyship  &  Guaranty,  vol.  1  (3d  Ed.)  §  43, 
and    cases  there  cited;    National  Bank  v.   Silliman,  65  N.  Y.  475, 
478  ;   Hanford  v.  Bockee,  20  N.  J.  Eq.  101,  105.    The  sons  were  like- 
wise sureties  for  the  payment  of  the  note,  and  undoubtedly,  as  be- 
t-ween themselves,  their  understanding  (which  parol  evidence  was  ad- 
missible to  show,  Wilson  v.  Hendee,  74  N.  J.  Law,  640,  66  Atl.  413) 
was  that  they  were  to  be  cosureties.    Thus  it  appears  that  the  stock 
-w^as  pledged  as  security  for  the  same  debt  as  that  for  which  the 
sons  became  surety,  and  at  the  same  time.    On  this  bare  set  of  facts, 
^rere  it  not  for  the  fact  that  the  suretyship  of  the  sons  took  the  form 
of  an  indorsement  of  a  promissory  note,  there  would  seem  to  be  no 
question  but  that  the  claimant's  stock  and  the  sons  were  cosureties, 
and  as  such  required  to  bear  a  proportionate  share  of  the  loss.    Brandt 
on  Suretyship  &  Guaranty,  vol.  1,  §  281,  and  cases  there  cited. 

The  trustee,  however,  invokes  the  rule  laid  down  in  a  number  of 
cases,  and  which  I  think  may  be  considered  as  a  general  one,  that  an 
acc(Mnmodation  indorser  of  a  note,  except  there  be  an  agreement  to 
the  contrary,  is  not  liable  as  a  cosurety  to  a  surety  who  signs  a  note 
as  a  maker  (see  cases  cited  in  Brandt  qn  Suretyship  &  Guaranty,  vol. 
1  [3d  Ed.]  §  286;  32  Cyc.  17,  note  16),  and  contends  that  the  claim- 
ant's stock  occupied,  in  eflEect,  the  same  position  as  if  the  claimant 
had  signed  the  note  as  an  accommodation  maker.  Hence  it  is  argued 
on  his  behalf  that,  on  familiar  principles,  the  claimant  cannot  recover 
against  the  bankrupt.  Even  if  it  be  assumed  that  the  claimant's  stock 
occupied  the  same  legal  position  as  if  the  claimant  had  signed  the  note 
as  an  accommodation  maker,  it  seems  to  me  that  the  trustee's  contention 
is  not  sotmd,  because  it  is  entirely  clear,  in  view  of  the  circumstances 
under  which,  and  the  purpose  for  which  the  stock  was  procured  and 
pledged,  and  the  relationship  of  the  parties  toward  the  Brick  Company, 
that  the  claimant  and  her  sons  never  intended,  as  between  themselves, 
that  her  stock  should  be  liable  for  a  greater  proportion  of  the  Brick 
Company  notes  than  the  sons  should  be  liable  for,  which  intention, 
for  all  present  purposes,  may  be  considered  as  a  sufficient  agreement 
between  the  sureties  to  satisfy  the  exception  mentioned  in  the  rule, 
and  to  overcome  the  presumption  upon  which  the  rule  is  based,  that 
those  who  sign  in  different  capacities  are  presumed  not  to  be  cosure- 
ties. 

The  claimant's  contention  that  they  were  not  cosureties  is  based 
on  the  proposition,  set  forth  in  her  proof  of  claim  and  relied  upon  at 
the  hearing  and  the  argument,  that  the  stock  was  not  loaned  to  the 
company,  but  was  loaned  to  the  sons,  and  by  them  loaned  to  the  com- 
pany. Of  course,  if  such  were  the  fact  it  needs  no  argument  to  dem- 
onstrate that  the  stock,  so  far  as  the  claimant  is  concerned,  would  not 
have  occupied  the  position  of  a  cosurety  with  the  sons,  for  in  that 
case  the  stock  would  have  been  pledged  as  the  property  of  the  sons, 
and  not  of  the  claimant    But,  as  it  has  been  heretofore  found,  the 
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evidence  does  not  establish  that  the  stock  was  loaned  to  the  sons. 
While  there  is  some  evidence  from  which  it  might  be  inferred  that 
the  sons  had  agreed  to  indemnify  the  claimant  against  loss  (and  if 
such  had  been  the  fact  it  would  have,  I  think,  rebutted  the  inference 
that  the  stock  and  the  sons  were  cosureties),  it  would  not  be  permis- 
sible, I  think,  to  consider  any  such  evidence  in  this  matter,  because  it 
would  be  so  utterly  inconsistent  and  at  variance  with  the  theory  on 
which  the  proof  of  claim  is  based,  and  the  matter  was  tried,  and  the 
appeal  argued.  There  could  not  exist  at  the  same  time  an  agfreement 
to  loan  the  stock  to  the  sons  personally  and  an  agreement  to  loan  the 
same  stock  to  the  company  upon  the  sons'  indemnity  agreement. 

The  claimant  having  chosen  to  attempt  to  overcome  the  presump- 
tion of  cosuretyship  pn  the  theory  that  the  stock  was  loaned  directly 
to  the  sons,  and  offered  evidence  to  that  effect,  she  is  bound,  on  this 
appeal,  at  least,  to  stand  or  fall  on  the  position  which  she  has  taken. 
I  do  not  mean  to  be  understood,  by  anything  that  I  have  just  sjud, 
as  intimating  an  opinion  as  to  whether  or  not  an  indemnity  agreement 
such  as  that  above  discussed  would  be  within  or  without  the  statute  of 
frauds.  It  follows,  therefore,  I  think,  that  the  only  legitimate  con- 
clusion which  can  be  reached  is  that  the  claimant's  stock  occupied 
the  position  of  a  cosurety  with  the  sons  for  the  payment  of  the  note. 
Such  being  the  relationship,  it  is  entirely  well  established,  as  in  rea- 
son it  must  be,  that  the  mere  fact  that  the  claimant  has  paid  and 
acquired  the  note  in  order  to, save  her  stock,  docs  not  entitle  her  to 
recover  against  one  of  her  cosureties  more  than  his  proportionate 
share  of  the  debt  which  she  paid.  Lidderdale  v.  Robinson,  Fed.  Cas. 
No.  8,337,  2  Brock.  159,  affirmed  12  Wheat.  594,  6  L.  Ed.  740;  Ger- 
man, etc.,  Bank  v.  Fritz,  68  Wis.  390,  32  N.  W.  123 ;  Dillenbeck  v. 
Dygert,  97  N.  Y.  303,  49  Am.  Rep.  525 ;  McDaniel  v.  Lee,  37  Mo. 
204;  In  re  Carmichael,  96  Fed.  594  (D.  C.  N.  D.  Iowa);  In  re  Bnig- 
ham,  94  Fed.  796  (D.  C.  Vt.);  37  Cyc.  428;  Brandt  on  Suretyship 
&  Guaranty,  vol.  1  (3d  Ed.)  §  341.  As  there  is  no  evidence  Aat  the 
other  sureties  are  insolvent,  and  no  other  equity  to  change  the  gen- 
eral rule  appears,  the  claimant  is  only  entitled  to  recover  from  the  bank- 
rupt's estate  one-fourth  of  the  amount  which  she  paid  to  Milton  E. 
Blanchard  when  she  acquired  the  note.  See  32  Cyc.  285,  E,  et  seq., 
and  cases  cited. 

My  conclusion,  therefore,  is  that,  in  so  far  as  the  order  of  the  ref- 
eree allowed  her  claim  for  any  sum  in  excess  of  such  one-fourth,  it 
was  erroneous,  and  should  be  reversed  accordingly. 
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THB  SABMATIA. 

THB  BABBABIGO. 

(District  Goart,  D.  Maryland.    NoTember  14,  1918.) 

ComsiON  «=>125 — VkssIx  at  Fault — Evidence. 

Under  conflicting  evidence,  In  view  of  credit  given  witnesses,  fault  for 
collision  between  two  of  a  fleet  of  convoyed  ships,  depending  on  wblch  was 
ont  of  its  proper  place.  In  a  Une,  abreast,  600  yards  apart,  Aeld-  solely 
with  resi>ondent. 

In  Admiralty.  Libd  by  Peder  Christian  MoUer  Pederson,  master 
of  the  steamship  Sarmatia,  against  the  steamship  Barbarigo ;  Umberto 
Nobile,  claimant.    Decree  for  libelant. 

George  Forbes,  6f  Baltimore,  Md.,  for  libelant 
Ritchie,  Janney  &  Stuart,  of  Baltimore,  Md.,  and  Kirlin,  Wool- 
sey  &  Hickox,  of  New  York  City,  for  respondent.  • 

ROSE,  District  Judge.  Shortly  after  1  o'clock  on  the  morning  of 
May  16th  last,  at  a  point  in  the  Mediterranean  something  over  200 
miles  east  of  Gibraltar,  there  was  a  collision  between  the  Danish 
steamship  Sarmatia,  hereinafter  referred  to  as  the  "Dane,"  and  the 
Italian  steamship  Barbarigo,  spoken  of  as  the  "Italian."  They  formed 
part  of  a  fleet  of  seven  or  eight  merchant  ships,  under  convoy  of  de- 
stroyers, armed  trawlers,  etc.  The  convoyed  vessels  were  sailing  in 
line  abreast.  Each  ship  should  have  been  500  yards  away  from  its 
nearest  neighbor,  whether  to  the  right  or  to  the  left. 

The  night  of  the  collision  was  calm.  The  moon  had  gone  down. 
There  may  have  been  some  clouds  in  the  sky,  and  it  was  therefore 
dark,  but  there  was  no  mist.  All  the  witnesses,  differing  as  they  do 
as  to  much  else,  agree  that  ships  could  be  seen  for  a  distance  many 
times  greater  than  would  have  been  necessary  to  have  avoided  the 
accident.  . 

Nothing  in  the  testimony  suggests  that  there  was  anjrthing  the  mat- 
ter with  the  steering  gear  or  other  machinery  of  either  vessel.  They 
came  together  because  one  or  the  other  of  them  was  carelessly  handled. 
As  a  matter  of  course  each  of  them'  says  it  kept  its  position,  and  the 
other  came  down  on  it  As  it  is  not  likely  that  more  than  one  of 
them  was  out  of  its  proper  place  to  any  material  extent,  the  sole  ques- 
tion is :  Which  one  was  where  it  should  not:  have  been  ? 

The  Italian  says  that  the  Dane  closed  down  on  it  and  drew  a  little 
ahead,  so  at  the  time  they  came  together,  the  Dane  was  about  a  half 
length  forward.  The  Dane's  story  is  that  the  Italian  had  been  ahead 
about  a  half  ship's  length,  and  that  shortly  before  the  collision,  she 
began  to  drop  back  and  down  upon  the  Dane,  and  continued  to  do  so 
until  she  struck.  There  is  no  question  that  the  bluff  of  the  port  side 
of  the  Italian's  bow  struck  or  was  struck  by  the  starboard  side  of  the 
Dane  at  a  point  a  little  abaft  of  the  latter's  main  rigging.  . 

If  the  Italian's  version  is  true,  the  Dane  must  have  been  moving 
appreciably  faster  than  the  other  ship.     The  Dane's  account  is  con- 

^sTot  otber  cases  see  asms  topic  A  KBY-NUMBBR  in  all  K«y-Numbered  Dlsexts  &  Indexes 
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sistent  with  the  speed  of  the  two  ships  being  at  the  critical  period  more 
nearly  equal.  While  sailing'  in  convoy,  the  aim  is  to  keep  all  the  ships 
moving  at  a  uniform  rate,  a  purpose  which,  of  course,  is  not  always 
perfectly  attained. 

As  the  distance  between  the  ships  grew  perilously  narrow,  the  Dane 
gave  a  whistle  signal.  The  collision  followed  hard  thereon.  Various 
witnesses  estimate  the  interval  somewhat  differently.  Some  say  it 
was  one  minute;  some  three.  Such  estimates,  of  course,  have  no 
value  'other  than  to  show  that  the  intervening  time  was  of  the  shortest 

That  the  Dane  whistled  was  not  disputed,  but  there  is  a  question  as 
to  how  many  blasts  it  blew.  It  says  there  were  two,  signifying  it  was 
turning  to  port,  and  out  of  the  Italian's  way.  The  witnesses  from 
the  latter  swear  that  it  gave  but  one ;  that  is,  that  it  gave  notice  that 
it  was  doing  what  they  say  it  was,  namely,  turning  to  starboard. 
Whether  the  number  was  one  or  two  had  in  itself  nothing  to  do  with 
the  disaster.  The  signal,  whatever  it  was,  never  caused  the  collision 
nor  contributed  to  it.  The  conflicting  stories  told  about  it  are,  how- 
ever, significant  as  bearing  upon  the  truthfulness  of  the  persons  who 
have  testified  concerning  it  Some  of  the  witnesses,  who  were  on  one 
or  the  other  of  the  ships  in  collision,  were,  at  the  time  it  happened, 
asleep,  or  in  such  parts  of  the  ship  that  they  did  not  hear  the  signal 
at  all ;  but  those  who  did  without  exception  testify  in  support  of  that 
number  of  blasts  favorable  to  the  vessel  upon  which  they  were.  Three 
individuals,  who  were  aboard  the  Owego,  have  been  examined.  It 
was  under  the  American  flag,  was  a  member  of  the  convoy,  and  was 
sailing  next  to  the  Dane  on  the  latter's  port  side.  Two  of  these  wit- 
nesses were  produced  by  the  Italian,  and  one  by  the  Daine.  The  latter 
said  he  heard  whistles,  but  he  frankly  says  he  does  not  remember  how 
many.  Whether  his  use  of  the  plural  "whistles"  was  intended  by  him 
to  have  any  meaning  does  not  appear.  The  mate  of  the  Owego  was 
on  her  deck  at  the  time  the  ships  came  together,  and  was  produced 
on  behalf  of  the  Italian^  He  says  there  were  two  blasts,  and  the  mas- 
ter of  the  Owego,  who  was  asleep  wheii  the  signals  were  given,  tes- 
tifies that  when  he  came  on  deck  a  few  minutes  afterwards  the  mate 
told  him  that  two  blasts  had  been  sounded.  I  have  no  question  that 
the  fact  was  so. 

Four  of  the  officers  and  men  of  the  Italian,  being  all  who  were  on 
her  deck  at  the  time,  and  who  have  been  examined,  say  that  there 
was  only  one  blast.  The  ships  were  too  close  together  for  any  of 
these  witnesses  to  have  failed  to  hear  both  whistles,  and  while  it 
would  have  been  easy  for  some,  it  would  have  been  difficult  for  all 
of  them  to  have  become  confused  in  their  recollection  as  to  the  num- 
ber. Their  uniting  in  saying  that  only  one  blast  was  blown  suggests 
that  there  was  a  concerted  effort  on  their  part  to  make  the  court  be- 
heve  that  the  whistle  signal  was  in  accord  with  the  story  which  it 
was  for  the  interests  of  their  ship  to  have  accepted.  This  conclusion, 
moreover,  merely  strengthens  the  unpleasant  impression  which  these 
particular  witnesses  made  at  the  hearing.  It  is  true  some  of  them 
were  struggling,  and  perhaps  greatly  struggling,  with  the  difficulty 
which  unlettered  or  slightly  lettered  men  have  in  conveying  their 
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ideas  through  interpreters,  the  latter  not  familiar  with  the  peculiari- 
ties of  the  particular  dialect  of  the  language  spoken  by  them,  and  en- 
tirely ignorant  of  nautical  terms  in  any  tongue.  Still,  after  making 
all  proper  allowance  on  this  score,  it  remains  true  that  they  compared 
unfavorably  with  those  produced  from  the  Dane. 

The  Italian  examined  as  a  witness  for  it,  an  Italian  army  officer  Who 
was  on  board  as  sort  of  supercargo.  He  did  not  come  on  deck  until 
a  few  minutes  after  the  collision.  He  locates  the  Italian  at  that  time 
as  about  its  proper  distance  f  rcmi  the  Norwegian  ship  on  its  starboard 
and  from  the  Owego  to  the  port  of  the  Dane.  It  is  stipulated  that  the 
Italian  naval  oiHcer  in  command  of  the  merchant  fleet,  and  who  came 
on  deck  about  the  same  time,  would  have  given  like  testimony,  had  it 
been  practical  to  examine  him.  It  is,  however,  easy  to  be  mistaken  as 
to  distances  at  sea,  particualrly  at  night.  It  is  curious,  but  true,  that 
there  is  a  very  strong  instinct  which  makes  almost  every  man  in  a  case 
of  collision,  be  it  on  land  or  sea,  a  partisan,  subconscious,  perhaps,  but 
no  less  intense,  of  the  conveyance  in  which  he  was  at  the  time  the 
accident  happened.  In  view  of  these  considerations  and  of  the  other 
evidence,  I  cannot  give  controlling  weight  to  the  testimony  of  these 
gentlemen. 

At  the  time  of  the  collision  there  must  have  been  a  number  of  peo- 
ple on  the  deck  of  some  of  the  other  five  or  six  ships  in  the  convoy, 
and  some  of  these  may  have  seen  more  or  less  of  the  accident.  I  be- 
lieve both  parties  have  been  diligent  in  their  efforts  to  locate  them, 
but  they  have  succeeded  in  producing  three  only,  all  frcwn  the  Owego. 
Of  these  three,  as  already  stated,  but  two  were  on  deck  when  the  ships 
came  together,  and  unfortunately  they  flatly  contradict  each  other. 

The  mate  of  the  Owego  was  then  in  charge  of  her  navigation.  He 
claims  that  at  the  moment  of  collision  the  two  ships  were  from  800 
to  1,000  yards  to  the  starboard  of  his  vessel.  This  is  the  approximate 
position  in  which  they  would  have  been  had  the  collision  taken  place 
as  the  Italian  says  it  did.  The  master  of  the  Owego,  who  came  on 
deck  a  moment  or  two  later,  confirms  this  estimate.  In  weighing  the 
value  of  their  testimony,  it  is  probably  unimportant  to  note  that  they 
were  mistaken  as  to  what  happened  after  the  collision.  They  think 
that  the  Dane  dropped  to  the  rear.  It  was  the  Italian  who  fell  back. 
Their  error,  in  a  respect  in  which  they  did  not  claim  to  be  positive, 
does  not  discredit  tfieir  testimony.  At  night  they  could  readily 
have  been  mistaken.  The  testimony  of  these  witnesses  was  taken  in 
New  York,  and  I  did  not  have  the  advantage  of  seeing  or  hearing 
them. 

The  third  witness  from  their  ship  was  an  enlisted  man  in  the  United 
States  navy.  He  was  a  member  of  the  armed  guard.  He  testified  in 
open  court,  and  struck  me  as  being  unusually  intelligent  and  impar- 
tial. He  locates  the  Dane  at  the  time  of  the  collision  about  150  yards 
to  the  right  of  the  Owego's  course;  the  Ow^o  then  being  a  ship's 
length  ahead  of  the  Dane.  This  would  be  about  the  position  in  which 
the  Dane  would  have  been,  had  its  testimony  been  true,  namely,  that 
the  only  departure  it  made  from  its  proper  place  was  in  turning  some- 
what to  port  to  avoid  the  Italian.  He,  moreover,  agrees  with  the  wit- 
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nesses  from  the  deck  of  the  Dane,  in  that,  not  lone  before  the  colli- 
sion, the  Italian  seemed  to  be  something  like  a  half  snip's  length  ahead 
of  the  Dane.  The  only  portion  of  his  testimony  inconsistent  with  the 
account  given  by  the  witnesses  on  the  Dane  is  that,  according  to  him, 
the  latter  was  about  as  close  to  his  ship  when  he  went  on  watch  as 
it  was  at  the  time  of  the  collision.  According  to  the  story  of  the 
Dane,  before  it  moved  down  towards  that  ship  in  an  effort  to  avoid 
the  Italian,  it  wJis  400  or  500  yards  away" from  the  Owego. 

The  written  testimony  of  the  master  add  mate  of  the  Owego  has 
not  favorably  impressed  me.  They  appear  to  be  persons  who  would 
scarcely  have  been  holding  these  positions,  had  not  the  demand,  creat- 
ed by  the  war,  for  qualified  officers,  put  many  men  in  places  which 
they  could  not  otherwise  have  attained.  They  were  rather  singularly 
forgetful  of  things  which  it  would  have  been  natural  ior  them  to  re- 
member. For  example,  they  cannot  recall  that  there  was  a  ship  on 
their  port  side.  It  seems  quite  satisfactorily  established  that  tfierc 
was  in  that  position  a  large  five-masted  Italian  steamer. 

Some  comment  has  been  made  on  the  failure  of  the  Dane  to  pro- 
duce its  helmsman.  There  is  no  question  that,  from  the  time  the  case 
got  into  the  hands  of  its  proctor  in  this  port,  all  diligence  to  secure 
him  was  exercised.  It  is  unfortunate  that  we  do  not  have  the  benefit 
of  the  story  he  could  have  told. 

As  is  usual  in  these  cases,  there  are  discrepancies  amot^^  the  stories 
of  the  witnesses  for  the  Dane.  It  remains  true,  however,  that  the  im- 
pression made  on  my  mind  by  all  the  testimony  is  such  that  I  am  con- 
strained to  find  the  Italian  solely  to  blame. 


UNITED  STATES  v.  GOUMJD  rt  aL 

SAME  T.  GOULED. 

(District  Court,  S.  D.  New  York.    September  18,  1918.) 

Seabcheb  and  Seizures  €=35 — Disposmon  of  Pbofebtt  Seizei>— Matisbial 
Evidence. 

The  addressee  of  a  letter,  taken  from  talm  under  a  search  warrant  is- 
sued on  a  sufficient  showing  charging  him  with  crime,  Is  not  entitled  to 
return  of  the  letter,  where  it  contains  material  evidence  against  the  writer, 
who  is  a  codefendant. 

Criminal  prosecutions  by  the  United  States  against  Felix  Gouled, 
Aubrey  W.  Vaughan,  and  David  L.  Podell,  and  against  Felix  Gouled. 
On  motion  of  defendant  Gouled  for  return  of  books  and  other  proper- 
ty seized  under  search  warrants.    Denied. 

See,  also,  253  Fed.  242. 

Francis  G.  CaflFey,  U.  S.  Atty.,  of  New  York  City. 

Martin  W.  Littleton,  of  New  York  City,  for  defendant  Gouled. 

MANTON,  Circuit  Judge.  This  is  a  motion  to  require  the  district 
attorney  of  the  United  States  for  the  Southern  District  of  New  York 

€=>For  other  cases  see  sam*  topic  A  KET-NUMBBR  In  all  Key-Numbered  Ulgeeta  A  Indexes 
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to  deliver  to  the  petitioner  (defendant  herein)  all  books,  papers,  con- 
tracts, memoranda,  check-  books,  account  books,  check  vouchers,  let- 
ters, personal  diary,  diaries,  ledger,  telephone  address  books,  and  oth- 
er papers  described  in  his  petition.    The  property  taken  from  the  de- 
fendant was  seized  on  the  17th  of  June  and  qn  the  22d-  of  July,  1918, 
from  his  place  of  business  at  No.  1  Madison  avenue.  New  York  City. 
The  grand  jury  has  indicted  the  defendant  and  others  for  violation 
of  section  37  of  the  United  States  Criminal  Code.    Act  March  4,  1909, 
c.  321,  35  Stat.  1096  (Comp.  St.  1916,  §  10201).    A  conspiracy  to  de- 
fraud the  United  States  is  alleged,  and  consists  of  fraud  in  the  sale 
.  of  articles  of  clothing  to  the  government.    The  afHdavit  on  behalf  of 
the  government  indicates  that  a  search  warrant  was  issued  on  each  of 
these  days,  and  each  search  was  made  pursuant  to  the  warrant     A 
search  warrant  may  be  issued  as  a  means  of  obtaining  evidence  of 
crime.    Adams  v.  New  York,  192  U.  S.  585,  24  Sup.  Ct.  372,  48  L. 
Ed.  575. 

But  the  defendant  urges  that  this  search  was  made  in  violation  of 
the  Fourth  and  Fifth  Amendments  of  the  Constitution,  relying  upon 
Boyd  V.  United  States,  116  U.  S.  616,  6  Sup.  Ct.  524,  29  L.  Ed.  746, 
Weeks  v.  United  States,  232  U.  S.  383,  34  Sup.  Ct.  341,  58  L.  Ed.  652, 
h.  R.  A.  191 5B,  834,  Ann.  Cas.  191 5C,  1177,  and  Flagg  v.  United 
States,  233  Fed.  481,  147  C.  C.  A.  367.  But  the  distinction  in  the 
Weeks  and  Flagg  Cases  and  the  case  at  bar  is  that  here  there  are  two 
search  warrants,  which  were  used  and  which  are  not  successfully  at- 
tacked as  irregular  or  invalid.  Judge  Coxe,  in  his  opinion  in  the  Flagg 
Case,  said  that — 

"had  there  been  such  a  warrant  Issued  on  proper  proof  by  competent  authority 
in  the  case  at  bar,  the  def^idant's  contention  tibat  the  seizure  of  his  prop- 
erty was  unlawful,  wanton,  and  In  violation  of  his  constitutional  rights 
might  have  been  unavailing.  Such  a  warrant.  Issued  by  a  court  of  magistrate 
having  jurisdiction,  protects  the  officer  executing  it,  even  though  he  may 
transcend  his  authority." 

The  question  of  whether  the  use  of  the  evidence  may  compel  the  de- 
fendant to  be  a  witness  against  himself  is  prematurely  raised,  and 
whether  or  not  there  has  been  a  violation  of  the  Fifth  Amendment  must 
be  tested  when  proof  is  offered  upon  the  trial.  The  Fourth  and  Fifth 
Amendments  must  be  treated  as  quite  distinct,  and  have  been  by  the 
courts.  Hale  v.  Henkel,  201  U.  S.  43,  26  Sup.  Ct.  370,  SO  L.  Ed.  652. 
The  language  of  the  Espionage  Act  (Act  June  15,  1917,  c.  30,  tit.  11, 
§  2,  subd.  2,  40  Stat.  217)  is  that  a  search  warrant  may  be  issued — 

"when  the  property  was  used  as  the  means  of  committing  a  felony.  In  which 
wae  it  may  be  taken  on  the  warrant  from  any  house  or  other  place  In  whith 
it  Is  concealed,  or  from  the  possession  of  the  person  by  whom  It  was  used  In 
the  commission  of  the  offense,  or  from  any  person  in  whose  possession  It 
may  be." 

It  was  the  intention  of  Congress  to  thus  grant  the  use  of  the  search 
warrant  for  the  discovery  and  detection  of  crime,  which  proved  to  be 
an  infraction  of  the  so-called  Espionage  Law.  It  does  not  go  further 
than  this.  The  circumstances  of  this  case  do  not  warrant  a  finding 
of  unreasonable  search.  There  was  reasonable  ground  to  believe  that 
the  crime  had  been  committed,  as  demonstrated  later  by  the  finding  of 
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the  indictment  and  the  plea  of  guilty  of  one  of  the  defendants.  War- 
rants were  issued  after  sworn  affidavit  was- made  by  duly  authorized 
agents,  and  are  sufficiently  descriptive  of  the  property  which  was  tak- 
en, so  as  to  sustain-  their  validity.  Consolidated  Rendering  Co.  v.  Ver- 
mont, 207  U.  S.  541,  28  Sup.  Ct.  178,  52  L.  Ed.  327,  12  Ann.  Gas.  658. 
The  papers  taken,  at  least  those  coming  into  the  hands  of  the  district 
attorney,  were  returned  at  the  time  of  the  hearing  of  this  motion,  ex- 
cept a  letter  sent  by  Podell  to  Gouled,  which  was  a  bill  for  services, 
and  which  it  is  asserted  will  be  used  as  an  exhibit  on  the  trial,  and  is 
referred  to  in  the  indictment  as  a  letter  sent  through  the  mails  in  vio- 
lation of  section  215  (Comp.  St.  1916,  §  10385) ;  one  of  the  counts  of 
the  indictment  being  a  violation  of  this  section.  Clearly  this  exhibit 
would  be  admissible  against  Podell,  and  should  not  be  returned  to 
Gouled. 
The  motion  is  denied. 


WEST  VIRGINIA  TBACTION  &  ELECTRIC  CO.  ▼.  ELM  GBOVB 
MINING  CO.  et  al. 

(District  Ck>urt,  N.  D.  West  Virginia.    December  »,  191&) 

No.  46. 

CoTTKrs    ®=>2S4 — Fedebai.   Coubts — ENFOBCiNa   Feoxbai.   Laws — Okdek    or 
Fuel  Administbatob. 

Though,  In  the  absence  of  diversity  of  citizenship,  the  federal  coart  tias 
no  jurisdiction  to  determine  the  controversy  of  price  at  which  defend- 
ant agreed  to  furnish  coal  to  plaintiff,  a  public  service  corporation.  It 
will,  leaving  that  question  for  courts  of  competent  jurisdiction,  raajoln 
defendant  from  disobeying  the  order  of  a  state  fuel  administrator,  under 
the  Lever  Act,  to  continue  fumLslilng  plaintiff  with  coal  till  the  act 
by  Its  terms  ceases  to  be  in  effect,  by  termination  of  the  war,  ascertained 
and  proclaimed  by  the  President. 

In  Equity.  Suit  by  the  West  Virginia  Traction  &  Electric  Company 
against  the  Elm  Grove  Mining  Company  and  others.  On  motions  to 
award  temporary  injunction  and,  per  contra,  dissolve  restraining  order. 
Motion  to  dismiss  denied,  and  application  for  temporary  injunction 
granted. 

John  J.  ConifF,  of  Wheeling,  W.  Va.,  for  complainant. 
Joseph  Handlan,  of  Wheeling,  W.  Va.,  for  defendants. 

DAYTON,  District  Judge.  The  plaintiff  here  has  filed  its  Ml  and 
amended  bill,  alleging  in  effect  that  it  is  a  West  Virginia  corporation, 
a  common  carrier,  operating  some  16  miles  of  street  railway  in  Wheel- 
ing, and  from  that  city  to  the  Pennsylvania  line,  at  West  Alexandria, 
also  an  electric  power  plant  at  Elm  Grove,  W.  Va.,  and  a  waterworks 
just  outside  of  Wheeling.  It  charges  its  car  line  accommodates,  in 
transportation  of  passengers,  freight,  and  express,  among  others,  sev- 
eral hundred  workmen  in  plants  outside  the  limits  of  Wheeling,  en- 
gaged in  the  manufacture  of  munitions  for  the  govertmient;  that  its 
electric  power  plant  furnishes  electricity  to  about  12,000  families,  and 
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its  waterworks  water  to  about  1,500;  that  the  defendant  corporation 
is  a  West  Virffinia  coal-mining  corporation,  operating  at  Elm  Grove, 
of  which  defendant  Paisley  is  president  and  defendant  Skillcorn  is 
manager ;  that  on  May  4,  1910,  its  predecessor,  the  Qty  &  Elm  Grove 
Railway  Company,  made  a  contract  with  the  predecessor  of  the  de- 
fendant corporation,  the  Elm  Grove  Coal  Company,  which  contract 
has  been  assumed  by  the  plaintiff  and  defendant  corporations  for  and 
on  behalf  of  their  respective  predecessors,  by  which  plaintiff  was  to 
be  supplied  with  coal.  An  admitted  copy  of  this  contract  is  exhibited 
with  the  bill. 

A  bitter  controversy  turns  upon  the  construction  to  be  given  certain 
of  its  provisions.  By  its  terms,  the  defendants'  predecessor,  for  itself, 
its  successors  and  assigns,  for  10  years  from  its  date  and  so  long  there- 
after as  it  should  be  able  to  supply  the  necessary  quantity  from  its  mine, 
undertook  to  furnish  run  of  mine  bituminous  coal  free  from  dirt,  slate, 
and  noncombustible  material,  in  a  quantity  of  40  tons  a  day,  subject, 
however,  to  the  right  of  the  purchasing  corporation,  by  written  no- 
tice given  on  the  1st  of  a  month,  to  either  increase  or  diminish  the 
amount  to  be  furnished  until  a  similar  notice  on  the  1st  of  another 
month  was  given  to  the  contrary ;  the  purpose  being  that  the  purchas- 
ing corporation  should  be  furnished  all  the  coal  required  for  the  opera- 
tion of  its  power  plant,  if  the  selling  corporation  was  able  to  furnish  it. 
It  is  then  stipulated  that  the  selling  corporation  should  erect  a  trestle 
from,  its  mines  to  the  power  plant  of  the  purchasing  corporation,  and  in 
effect  the  latter  should  pay  each  year  6  per  centum  of  its  cost,  so  long 
as  it  was  used  for  the  delivery  of  such  coal.  For  the  coal,  so  delivered, 
the  price  to  be  paid  was  $1  per  ton  of  2,000  pounds,  payable  on  the 
20th  of  each  month  for.  the  amount  furnished  the  preceding  month, 
subject  to  this  condition: 

"Wlienerer  any  Increase  or  decrease  shall  be  made  from  the  mining  raies 
now  In  force  and  operation,  then  the  price  to  be  paid  by  the  said  party  of 
the  second  part  (the  purchasing  corporation)  to  the  said  party  of  the  first 
part  (the  selling  corporation)  for  the  coal  delivered  under  the  provisions  o£ 
this  agreement  shall  be  Increased  or  decreased,  and  such  increase  or  decrea^ 
sliaU  apply  with  respect  to  the  price  to  be  paid  under  this  agreement  when- 
ever any  sutisequent  changes  in  mining  rates  shall  occur  during  the  continu- 
ance in  force  of  this  agreement" 

What  was  meant  and  included  in  the  words  "the  mining  rates,"  as 
used  in  this  contract,  has  given  rise  to  substantially  the  whole  trouble 
between  the  parties.  The  plaintiff  contends  that  the  interpretation  must 
be  restricted  to  the  cost  of  cutting  and  loading  coal  into  mine  cars 
at  the  miner's  place  of  work.  On  the  other  hand,  the  defendamts  in- 
sist that  it  should  include  the  total  cost  of  production,  prestunably 
thereby  meaning  to  include  overhead  and  outside  work,  and  fixed  charg- 
es, such  as  interest,  insurance,  tax,  and  office  expenses. 

It  is  not  likely  that  these  terms  were  used  in  this  contract  without 
a  mutual  recognition  of  the  fact  that  they  were  used  in  a  sense  gen- 
erally understood  by  those  engaged  in  mining  coal.  It  would  seem, 
therefore,  to  be  an  easy  matter  to  determine  from  mine  operators  and 
mine  workers  this  common  understanding,  and  settle  accounts  accord- 
ingly.   The  plaintiff  charges,  in  effect,  that  from  May  4,  1910,  the  date 
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of  the  contract,  to  November,  1916,  when  it  assigned  the  contract  to 
the  defendant  corporation,  a  period  of  over  6  years,  the  Elm  Grove 
Coal  Company  accepted  compensation  for  the  coal  furnished  at  the 
price  of  $1.11  per  ton,  according  to  an  agreed  adjustment  as  to  "the 
mining  rates,"  in  accord  with  plaintiff's  interpretation  of  their  mean- 
ing, but  that  about  a  month  after  it  had  become  the  assignee  of  the 
rights  and  obligations  of  the  Elm  Grove  Coal  Company,  in  December, 
1916,  the  defendant  corporation  demanded  a  fixed  price  of  $1.30  per 
ton;  then  in  January,  1917,  the  sum  of  $1.44;  in  May  following,  $1.58 
per  ton,  basing  these  demands  on  alleged  increase  in  cost  of  production 
and  10  per  cent,  additional ;  and  finally,  on  December  24, 1917,  notified 
plaintiff,  unless  it  settled  for  all  coal  furnished  from  November  1, 
1916,  at  the  rate  of  $1.90  per  ton  it  would  cease  on  January  1,  1918, 
furnishing  it  any  at  all. 

The  plaintiff  charges  it  refused  these  demands,  but  made  repeated 
requests  to  be  furnished  with  data  upon  which  the  price  payable  for 
and  on  account  of  increased  "mining  rates"  could  be  adjusted,  which 
was  refused — made  propositions  that  a  friendly  suit  be  instituted  to  in- 
terpret the  contract,  or  that  the. controversy  be  submitted  -to  arbitra- 
tion, which  proposals  were  rejected.  I  cite  uie  case  as  made  out  by  the 
allegations  of  the  bill,  without  taking  the  time  to  set  forth  wherein  its 
charges  are  either  denied  or  modified  by  the  answer,  because  this  mo- 
tion is  to  dismiss,  and,  if  there  be  issues  of  fact  raised  by  such  an- 
swer, they  could  only  be  settled  after  time  had  heep.  given  to  bring  for- 
ward the  evidence  to  determine  them. 

But,  be  all  these  things  as  they  may,  it  is  very  apparent,  if  this  were 
all,  there  could  be  no  possible  excuse  for  this  court  taking  jurisdiction 
of  the  matter  in  any  way.  Its  right  to  do  so  is  based  upon  these  fur- 
ther facts:  Congress  passed  an  act  approved  August  10,  1917,  com- 
monly known  as  the  Lever  Act,  "to  provide  further  for  the  national 
security  and  defense  by  encouraging  the  production,  conserving  the 
supply,  and  controlling  the  distribution  of  food  products  and  fuel," 
40  Stat.  276.  This  act,  by  the  terms  of  its  twenty-fourth  section,  "shall 
cease  to  be  in  effect  when  the  existing  state  of  war  between  the  United 
States  and  Germany  shall  have  terminated,  and  the  fact  and  date  of 
such  termination  shall  be  ascertained  and  proclaimed  by  the  President." 
Under  the  powers  conferred  by  it,  the  President,  by  executive  order  of 
date  August  23,  1917,  designated  and  appointed  Harry  A.  Garfield  as 
Fuel  Administrator  to  carry  into  effect  the  provisions  of  the  act  so  far 
as  relating  to  fuel,  and  authorized  him  to  appoint  all  necessary  assist- 
ants. Jn  accord  with  this  power,  the  Fuel  Administrator  so  appointed 
promulgated  a  series  of  regulations  whereby  state  administrators,  coun- 
ty administrators,  and  local  committees  were  provided  for.  In  this 
state  J.  Walter  Barnes  was.appointed  such  state  administrator,  Charle? 
M.  Ketchum  was  appointed  as  administrator  and  chairman  of  the  local 
committee,  composed  of  himself,  James  W.  Ewring,  and  Roy  B.  Nay- 
lor,  for  Ohio  county. 

Without  entering  into  minute  detail,  it  suffices  to  say  that  when  the 
demand  of  December  24,  1917,  for  $1.90  per  ton  was  made  by  defend- 
ants, under  penalty  for  noncompliance  of  their  ceasing  to  furnish  coal 
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on  January  1,  1918,  the  plaintiff  appealed  to  the  state  administrator  to 
intervene  and  prevent  such  action.  In  the  meantime  the  President,  un- 
der and  by  virtue  of  the  powers  conferred  upon  him  by  this  Lever  Act, 
had  fixed  a  maximum  price  for  coal  in  this  district  of  $2.45  per  ton. 
The  result  of  this  appeal  was  that  the  state  administrator,  advised  by 
his  local  committer,  promulgated  an  order  on  December  29,  1917,  di- 
recting the  defendant  coal  company  to  continue  to  furnish  coal  at  the 
price  provided  in  the  contract,  or  at  a  price  not  exceeding  $2.45  per 
ton.  An  immediate  contention  arose  between  the  parties  as  to  the 
meaning  of  this  order.  The  defendants  insisted  that  under  its  terms 
they  were  permitted  to  charge  the  maximum  price  fixed  by  the  Presi- 
dent. The  plaintiff  insisted  that  the  contract  must  govern,  and  no  price 
greater  than  its  terms  provided  could  be  charged. 

Thereupon  the  local  committee,  "at  the  expressed  and  written  re- 
quest of  both  parties,"  took  further  action  in  the  premises.    They  un- 
dertook to  construe  the  meaning  of  the  contract  in  the  use  of  the  words 
"mining  rates."    They  concluded  that  the  interpretation  thereof  con- 
tended for  by  the  plaintiff  was  the  true  one,  and  should  be  held  to 
mean  "the  coSt  of  cutting  and  loading  coal  into  mine  cars  at  the  miner's 
place  of  work."    They  further  undertook  to  ascertain  the  changes  in 
"mining  rates,"  so  construed,  that  had  occurred  since  the  date  of  the 
contract  in  May,  1910.    They  ascertained  these  changes  to  be  three 
in  number,  and  that  the  average  contract  price  for  the  period,  by  rea- 
son of  these  changes,  would  be  $1.49.    For  reasons,  however,  set  forth 
in  their  report,  they  recommended  a  compromise  price  of  $1.70  to  be 
paid.    This  plaintiff  agreed  to  pay  for  future  deliveries,  upon  condi- 
tion that  all  its  rights  under  the  contract  were  reserved  to  it.    Upon 
this  condition,  it  alleges,  it  from  time  to  time  tendered  to  pay  this  price 
for  coal  delivered,  but  it  was  refused,  and,  on  April  17,  1918,  the  de- 
fendant corporation  gave  notice  that  it  would  stop  furnishing  on  April 
18,  1918,  and  did  stop  so  doing  from  noon  of  that  day,  until  required 
to  furnish  such  coal  by  an  order  of  the  state  fuel  administrator  issued 
on  April  19,  1918.    The  state  fuel  administrator,  rightly  takes  the  posi- 
tion that  he  has  no  power  to  construe  the  terms  of  the  contract,  but 
that  because  the  plaintiff  is  a  public  service  corporation,  and  its  need 
for  the  coal  is  apparent  for  the  public  welfare,  he  has  right  to  require 
the'  coal  company  to  furnish  it.    He  thereupon  issued  this  order  of 
April  19,  1918,  requiring  the  defendant  to  furnish  cokl  at  the  price 
fixed  by  its  contract,  not  to  exceed  the  maximum  price  fixed  by  the 
President. 

The  defendant  coal  company  refused  to  obey  this  order  in  practical 
effect.  It  gave  notice  on  May  9,  1918,  to  plaintiff,  that  it  would,  on 
the  following  day,  at  noon,  discontinue  furnishing  coal  unless  prior 
thereto  it  Jiad  been  paid  at  the  rate  of  $2.45  per  ton  of  2,000  pounds 
for  all  coal  furnished  since  January  1,  1918,  to  May  4,  1918,  and  plain- 
tiff in  writing  had  agreed  that  it  would  continue  to  pay  such  price. 
Thereupon  the  plaintiff  filed  on  May  10,  1918,  its  bill,  upon  which  a 
tfemporary  restraining  order  was  granted  by  this  court.  A  hearing  was 
directed  to  be  had  on  the  18th  day  of  May  following,  continued  to 
May  20th  by  agreement  of  counsel,  when  plaintiff  filed  ah  amended 
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bill,  the  defendants  filed  their  motion,  with  grounds  therefor  in  writ- 
ing, to  dismiss,  and  this  motion  and  plaintiff's  application  for  a  tem- 
porary injunction  were  argued  by  counsel  under  agreement  that  the 
temporary  restraining  order  should  continue  in  effect  until  the  deci- 
sion of  the  court  upon  such  application,  and  the  further  agreement 
that  on  or  before  the  23d  of  May,  1918,  the  defendants  should  be  per- 
mitted to  file  their  answer,  which  should  be  read  as  an  affidavit  in  re- 
sistance of  the  motion  for  temporary  injunction.  This  answer  was 
filed  on  May  23d,  and  on  October  1st  the  defendants  further  filed  pa- 
pers entitled  "Statement  of  Account,"  and  "Cost  of  Production  by 
Companies,  Panhandle  Coal  Operators'  Association." 

I  greatly  deplore  the  delay  that  has  occurred  in  the  decision  of  these 
questions.  War  conditions,  quarantine  regulations,  and  very  greatly 
increased  court  work  on  account  of  criminal  prosecutions  under  war 
statutes  have  been  largely  the  cause  of  it.  The  questions  involved  are 
wholly  ones  of  first  impression,  too,  and  have  required  careful  consid- 
eration. I  have  hereinbefore  said  that  the  state  fuel  administrator 
rightly  took  the  position  that  under  the  Lever  Act  he  had  no  power  to 
construe  the  existing  contract  between  the  parties;  that'he  could  only 
require,  in  the  interest  of  the  public  welfare,  that  the  plaintiff,  as  a 
public  service  corporation,  should  be  supplied  with  coal  necessary  for 
its  operation  by  the  defendant  coal  company  in  execution  of  its  con- 
tract and  upon  its  contractual  terms  and  conditions.  It  was  not  the 
purpose  and  intent  of  this  Lever  Act  to  abrogate  existing  contracts. 
By  its  express  terms  it  so  declares  in  these  words  : 

"The  maslmum  prices  so  fixed  and  published  shall  not  be  construed  as  In- 
validating any  contract  in  \7blch  prices  are  fixed,  made  In  good  faitb,  prior 
to  the  establishment  and  publication  of  maximum  prices  by  tlie  commls^on." 

In  this  contract,  made  and  operated  under  without  objection  for 
more  than  6  years,  the  price  is  fixed  at  $1  per  ton,  subject  from  time 
to  time  to  increase  or  deduction  in  accord  with  changes  occurring  in 
the  mining  rates.  That  the  Fuel  Administration  had  and. could  have 
nothing  to  do  with  the  controversy  arising  as  to  the  meaning  of  these 
terms  in  the  contract,  or  with  the  settlement  of  disputed  accounts  be- 
tween parties  growing  out  of  different  constructions  thereof,  is  to  me 
clear  and  conclusive.  The  parties  had  the  plainest  and  simplest  reme- 
dy. If  the  coal  company  desired  to  establish  its  contention,  it  had  only 
to  bring  its  action  at  law  in  any  court  of  competent  jurisdiction  for  the 
sums  it  felt  itself  entitled  to,  wherein  a  judicial  construction  of  the 
contract  would  be  made,  and  it  would  be  awarded  its  compensation  ac- 
cording to  such  construction.  It  admits  its  assumption  of  the  contract. 
It  may  be  one  very  unfavorable  to  its  interests  under  present  condi- 
tions ;  on  the  other  hand,  it  may  have  been  a  very  favorable  one  to  it 
when  executed  8  years  ago,  when  the  coal  market  was  overstocked  and 
prices  very  low.  Be  that  as  it  may,  it  has  assumed  this  contract,  and 
it  should  abide  by  it,  appealing  to  the  courts  to  determine  its  construc- 
tion and  all  controversies  arising  in  the  course  of  its  execution. 

For  it,  on  the  contrary,  to  determine  to  place  its  own  construction  oh 
the  contract,  refuse  to  sue  or  arbitrate,  within  short  intervals,  charge 
increased  sums  over  what  had  been  paid  to  and  acc^ted  by  its  assignor 
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as  the  contract  price  for  more  than  6  years,  until  at  last  a  sum  over  two 
times  greater  was  demanded  under  penalty,  within  24  hours,  of  ceas- 
ing to  furnish  coal  at  all,  thereby  necessitating  a  complete  cessation 
of  plaintiff's  street  car  and  lighting  facilities,  does  not  seem  to  me,  un- 
der any  c'dnditions,  to  be  in  accord  with  equity  and  good  conscience. 
To  do  so  in  war  times,  when  the  life  and  welfare  of  the  country  de- 
mand of  us  all  every  sacrifice  for  the  common  good,  such  a  course  be- 
comes far  more  reprehensible.  I  am  persuaded  that  to  prevent  just 
such  lines  of  conduct  was  one  of  the  purposes  of  Congress  in  the  enact- 
ment of  this  Lever  Act.  No  question  is  raised  here  as  to  its  constitu- 
tionality, and  I  know  of  none  that  can  be  raised.  Clearly  it  gives  pow- 
er to  the  President,  through  officers  authorized  to  be  and  appointed  by 
him,  to  so  conserve  and  regulate  the  distribution  of  food  and  fuel  in 
such  way  that  greed  and  extortion  should  not  run  riot,  and  the  ability 
of  men,  women,  partnerships,  and  corporations  to  work  for  the  suc- 
cessful ending  of  the  country's  ccwifiict  should  not  be  either  crippled 
or  hindered. 

That  Barnes,  as  state  fuel  administrator,  is  a  government  officer, 
charged  with  governmental  duties  and  obligations,  cannot  be  question- 
ed. That  the  order  issued  by  him  on  April  19, 1918,  requiring  this  coal 
company  to  continue  supplying  the  plaintiff  with  coal,  was  within  the 
scope  of  his  power  and  duties  as  such  government  officer,  it  also  seems 
to  me,  cannot  be  denied,  in  view  of  the  terms  and  requirements  of  this 
Lever  Act.  The  primary  duty  and  obligation  of  federal  courts  are  to 
construe  and  enforce  the  federal  laws.  For  this  purpose  they  were 
created. 

It  cannot  be  assumed  that,  because  Congress  did  not  expressly  so 
provide,  federal  courts  can  shirk  the  responsibility  of  enforcing  the 
administrative  orders  of  the  fuel  administrators  acting  legally  and 
rightly  within  the  terms  and  requirements  of  this  act.     Therefore  it 
is  not  only  permissible,  but  an  absolute  obligation  upon  this  court,  up- 
on the  appeal  here  made,  to  see  to  it  that  this  order  of  the  state  fuel 
administrator  is  enforced.    Like  him,  it  cannot  and  will  not  assume 
to  construe  the  contract,  or  in  any  way  attempt  to  settle  the  conflict- 
ing claims  and  accounts  arising  under  it,  but  leave  that  for  courts  of 
competent  jurisdiction  to  do,  if  the  parties  persist  in  disagreeing. 
That  this  court  does  not  have  jurisdiction  to  do  so  seems  to  me  to  be 
very  clear,  for  the  reason  that  a  purely  civil  controversy  is  involved 
therein,  with  no  diversity  of  citizenship  existing  between  the  parties. 
The  motion  to  dismiss  will  be  overruled.    The  application  for  a  tem- 
porary injunction  will  be  granted,  to  be  in  force  until  further  order  of 
this  court,  but  in  no  event  longer  than  the  expiration  of  the  Lever  Act 
by  virtue  of  the  President's  proclamation  of  the  end  of  the  war.    It 
will  be  limited  alone  to  put  in  effective  force  the  state  fuel  adminis- 
trator's order  of  April  19,  1918,  requiring  the  defendant  coal  company 
to  continue  to  supply  coal  to  plaintiff  under  the  contract,  expressly  re- 
serving to  the  parties  all  right  to  assert  and  maintain,  in  any  court  of 
competent  jurisdiction,  any  and  all  claims,  accounts,  and  demands,  one 
against  the  other,  as  to  the  contract,  its  construction,  and  the  price  to 
be  paid  for  the  coal  delivered  and  to  be  delivered.    It  will  allow  the 
plaintiff  to  make  such  payments  as  it  may  deem  it  should  under  the 
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contract  make,  and  the  coal  company  to  receive  the  same,  without  in 
any  way  compromising  or  affecting  their  several  rights  under  the  con- 
tract 


In  re  KLIGERMAN. 

(District  Ckmrt,  E.  D.  Pennsylvania.    December  3,  191&) 

No.  4S30. 

1.  Bankbuptct  <&=>264 — CoMPOsrnoii — Saix. 

Where  the  referee,  as  part  of  a  composition  plan,  sold  property  of  the 
bankrupt,  and  confirmation  of  the  sale  was  conditioned  upon  confirmatioa 
of  the  offer  of  composition  by  the  court,  the  sale  is  null  and  void,  where 
the  offer  of  composition  was  rejected. 

2.  Bankbuptct  €=9382 — CoifPosmoN — Confibmation.  ' 

In  determining  whether  an  offer  of  oompositl(M]  should  be  accepted, 
the  court  will  not  consider  the  interest  of  the  banltrupt,  or  a  purchaser  of 
the  bankrupt's  property,  etc.,  but  only  the  interest  of  the  creditors. 

3.  Statutes  «=>216 — Construction — Conobessionax.  Debates. 

The  amendment  of  1910  to  Bankruptcy  Act,  f  47a  (2)— Comp.  St.  1916,  { 
9631 — declaring  trustees  shall  be  vested  with  all  the  rights  of  a  creditor 
holding  a  Hen  by  legal  or  equitable  proceedings,  etc.,  held  not  so  ambigu- 
ous as  to  waiTant  recourse  to  congressional  debates. 

4.  DowEB  «=»4e(3) — Pennbti-vawia — LiABiLrrr  fob  Debts. 

In  Pennsylvania,  land  is  a  chattel  for  payment  of  debts  through  a  spe- 
cies of  conversion,  which  extinguishes  every  derivative  interest  ami 
It  may  be  seized  aa  personal  property  on  a  fl.  fa.,  and  passes  by  sheriff's 
sale  to  the  purchaser,  free  from  dower  rights  of  the  debtor's  wife 

5.  Bankbuptct  «=»143(8) — Bankkupt's  IiANds — Doweb  BiOHTa 

Under  the  amendment  of  1910  to  Bankruptcy  Act,  {  47a  (2)— Oomp.  St. 
1916,  8  9631 — ^whlch  gave  the  trustee  the  rights  of  a  creditor  holding  a 
lien  by  l<^al  or  equitable  process,  etc.,  and  in  view  of  section  70  (section 
9654),  held,  that  the  land  of  a  Pennsylvania  bankrupt  could  be  sold  free 
from  dower  rights  of  his  wife;  such  rights  under  the  state  laws  being 
subject  to  the  claims  of  creditors. 
«.  Bankbuptct  «=>11 — Jubisdiction  of  Ooubt — Bboobdb. 

Where,  pursuant  to  an  offer  of  composition,  the  trustee  executed  a 
deed  to  the  bankrupt's  property  to  carry  out  a  sale,  contingent  on  con- 
firmation of  the  composition,  held  that,  the  matter  ha^'lng  been  referred 
to  a  special  referee,  after  an  lncrea.sed  offer,  the  court,  on  exceptions  to 
such  referee's  report,  was  without  jurisdiction  to  order  expunged  from  the 
records  the  trustee's  deed,  which  had  been  recorded  without  authority. 

In  Bankruptcy.  In  the  matter  of  Harry  Kligcrman,  bankrupt.  On 
petition  for  confirmation  of  composition,  and  on  exceptions  to  report 
of  special  referee.  Confirmation  of  composition  refused,  exceptions 
overruled,  and  cause  remitted  to  special  referee. 

See,  also,  219  Fed.  758. 

H.  H.  Gilkyson,  of  Phcenixville,  Pa.,  for  creditors. 

G.  Albert  Smytfi,  of  Philadelphia,  Pa.,  for  bankrupt. 

W.  S.  Talbot,  of  West  Chester,  Pa.,  for  trustee. 

(3r©o.  B.  Johnson,  of  West  Chester,  Pa.,  for  exceptants. 

THOMPSON,  District  Judge.  Harry  Kligerman,  upon  his  petition 
in  voluntary  bankruptcy,  was  adjudicated  a  bankrupt  on  June  3,  1913. 

^EsFor  other  casu  see  same  topic  ft  KBY-NUMBEK  in  all  Ker-Numborod  Dlceats  k  Indexei 
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In  his  schedules  was  included  a  farm  in  Chester  county  of  106  acres, 
valued  at  $4,500.  The  bankrupt,  on  November  11,  1913,  made  an  of- 
fer of  composition  to  his  creditors,  to  pay  all  costs,  fees,  and  priority 
claims,  in  full,  in  cash,  and  to  pay  unsecured  creditors  10  per  cent,  of 
their  claims  in  cash,  upon  condition  that  a  private  sale  of  the  real  es- 
tate of  the  bankrupt  to  Abraham  Kligerman,  freed  and  clear  of  liens, 
be  approved.  The  oflfer  of  composition  was  accepted  in  writing  by  a 
majority  in  number  and  amount  of  creditors  on  December  16,  1913. 
The  total  amount  to  be  paid  under  the  offer  was  $2,399.76.  The  ref- 
eree reported  the  offer  to  the  court  with  a  favorable  recommendation 
on  November  21,  1914.  On  the  same  day  the  referee  ordered  a  pri- 
vate sale  of  the  real  estate  to  Abraham  Kligerman,  clear  of  all  liens 
and  incumbrances,  for  the  sum  of  $2,010,  "upon  the  confirmation  of 
the  offer  of  composition  by  the  United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania." 

Nothing  further  was  done  towards  confirmation  of  the  offer  of  com- 
position until  March  14,  1918,  because  litigation  was  pending  in  the 
state  courts  over  fire  insurance  covering  buildings  upon  the  farm  which 
were  destroyed  by  fire  after  the  offer  of  composition  was  made.  On 
December  20,  1917,  however,  the  trustee  executed  a  deed  to  Abraham 
Kligerman,  in  which  the  wife  of  the  bankrupt  joined,  which  was  left 
in  the  possession  of  the  trustee  under  an  agreement  between  George  B. 
Johnson,  Esq.,  counsel  for  the  bankrupt,  and  Wesley  S.  Talbot,  Esq., 
counsel  for  the  trustee,  that  it  so  remain  until  the  question  of  con- 
firmation of  the  composition  should  be  determined  by  the  court. 

On  March  14,  1918,  a  petition  of  the  trustee  was  presented  to  the 
court,  setting  out  that  he  had  joined  with  the  wife  of  the  bankrupt  in 
a  deed  to  Abraham  Kligerman,  and  had  in  bank  for  distribution  to 
the  creditors  $2,655.41,  sufficient  to  carry  out  the  terms  of  the  com- 
position. Attached  to  this  petition  was  the  petition  of  the  bankrupt, 
sworn  to  November  1,  1917,  praying  for  confirmation  of  composition. 
The  present  referee,  Thomas  R.  Haviland,  Esq.,  having  called  the 
attention  of  the  court  to  an  offer  for  the  real  estate  of  $3,000,  after- 
wards increased  to  $3,500,  free  of  liens  and  incumbrances,  an  order 
was  entered  referring  the  matter  to  Referee  Haviland,  as  special  ref- 
eree, to  ascertain  and  report  the  facts,  together  with  the  testimony 
and  his  findings  and  recommendations  thereon. 

A  motion  to  vacate  the  order  of  reference  was  overruled  in  an  opin- 
ion filed  April  15,  1918,  in  which  it  is  stated  that,  under  the  circum- 
stances : 

"The  court  ahonid  not  cooflrm  the  composition,  unless  all  the  facts  are 
thoroughly  made  known  to  all  of  the  creditors  and  a  full  report  Is  made  to 
the  court,  as  Indicated  In  the  order  of  special  referenca" 

On  August  17,  1918,  the  special  referee  returned  his  report,  with  ex- 
ceptions thereto  on  the  part  of  the  bankrupt,  and  his  rulings  upon  the 
exceptions.  The  referee  reports  that,  having  given  notice,  he  held  a 
meeting  of  the  creditors  at  his  office  on  May  10,  1918.  The  meeting 
was  not  largely  attended.  Mr.  Johnson,  as  attorney  for  the  bank- 
rupt, was  present  representing  the  bankrupt  and  nine  creditors,  whose 
claims  aggregated  $1,391.04;   Mr.  Talbot,  as  attorney  for  the  trustee 
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and  rqjresenting  a  creditor  with  a  claim  of  $767.81,  also  two  creditors 
with  claims  of  $81.40  and  $243,  respectively,  and  the  tax  collector  of 
Charlestown  township,  Chester  county,  having  a  claim  for  taxes.  Of 
the  creditors  present  or  represented  at  the  meetii^,  all  voted  in  favor 
of  the  original  offer  of  composition,  excepting  the  tax  collector. 

The  referee  reports  that  the  increased  offer  for  purchase  of  the  prem- 
ises, if  accepted,  would  realize  a  dividend  for  the  common  creditors  of 
over  19  per  cent.,  as  against  the  10  per  cent,  offer.  This  percentage  is 
based  upon  the  opinion  of  the  referee  that  a  sale  in  bankruptcy  by  the 
trustee  would  divest  the  dower  interest  of  Kligennan's  wife. 

The  exceptions  to  the  referee's  report  consist  largely  in  statements 
of  fact.    *    *    * 

The  recommendations  of  the  special  referee  are : 

(1)  That  the  offer  of  composition  of  10  per  centum  to  the  common 
creditors  and  the  payment  in  full  of  the  preferred  and  secured  claims 
be  rejected. 

(2)  That  an  order  be  made  remitting  the  cause  to  the  referee  for 
the  further  and  ordinary  administration  of  this  estate. 

(3)  That  an  order  be  made,  if  the  court  has  jurisdiction,  expunging 
the  deed  of  Harry  F.  Taylor,  trustee  of  Harry  Kligerman,  to  Abraham 
Kligerman,  dated  December  20,  1917,  and  recorded  May  10,  1918, 
from  the  records  in  the  office  of  the  recorder  of  deeds  for  Chester 
county,  at  West  Chester,  Pa. 

[1-5]  In  passing  upon  the  first  recommendation  of  ihe  referee,  the 
first  inquiry  is  whether  the  composition  offered  is  to  the  best  interests 
of  the  creditors,  and  the  answer  to  that  question  depends  upon  wheth- 
er a  sale  under  an  order  of  the  bankruptcy  court  would  divest  the  dow- 
er interest  of  the  wife  of  the  bankrupt.  If  the  dower  would  be  divest- 
ed by  such  sale,  the  common  creditors  would  receive  nearly  double  the 
dividends  they  will  receive  if  the  present  offer  of  composition  is  con- 
firmed. The  confirmation  of  the  sale  by  the  former  referee  was  ex- 
pressly conditioned  upon  the  confirmation  of  the  offer  of  composition 
by  the  court.  If  the  court  is  not  satisfied  that  the  composition  offered 
is  for  the  best  interest  of  the  creditors,  the  offer  should  not  be  confirm- 
ed. If  the  offer  of  composition  is  not  confirmed,  the  sale  ordered  by 
the  former  referee  would  be  absolutely  void  and  of  no  effect. 

The  interest  of  the  bankrupt  and  that  of  the  purchaser  are  to  be  re- 
garded as  entirely  outside  of  the  consideration  of  the  court  in  determin- 
ing what  is  for  the  best  interest  of  the  creditors.     *    *    * 

The  question  whether,  under  a  duly  authorized  sale  in  bankruptcy, 
the  purchaser  takes  the  bankrupt's  real  estate  free  from  the  wife's  in- 
choate right  of  dower,  depends  upon  the  construction  to  be  given  to 
the  amendment  of  1910  (Act  June  25,  1910,  c.  412,  §  8,  36  Stat  840 
fComp.  St.  1916,  §  9631])  to  section  47a  (2)  of  the  Bankruptcy  Act 
(Act  July  1,  1898,  c.  541,  30  Stat.  557).  The  language  of  the  amend- 
ment is  as  follows : 

"And  sud>  trustees,  ns  to  all. property  In  the  custody  or  coming  Into  the 
custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
M>cdlngs  thereon ;  and  also,  as  to  all  property  not  In  the  custody  ot  the  bank- 
ruptcy court,  shall  be  deemed  vested  wjth  all  the  rights,  remedies,  and  pow- 
ers of  a  Judgment  creditor  holding  an  execution  duly  returned  unsatisfied." 
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Prior  to  the  amendment  of  1910,  the  courts,  in  construing  the  effect 
of  bankruptcy  upCMi  the  dower  in  the  bankrupt's  real  estate,  followed 
tHe  ruling  of  the  Supreme  Court  in  Porter  v.  Lazear,  109  U.  S.  84, 
3  Sup.  Ct.  58, 27  L.  Ed.  865,  where  the  question  arose  under  the  Bank- 
ruptcy Act  of  August  19, 1841  (5  Stat.  440,  c.  9). 

Since  the  enactment  of  the  amendment,  the  question  has  arisen  in 
the  Middle  district  of  Pennsylvania  in  the  cases  of  In  re  Codori,  30 
Am.  Bajikr.  Rep.  453,  207  Fed.  784,  and  In  re  Freedman,  31  Am. 
Bankr.  Rep.  53 ;  Judge  Witmer  holding  in  those  cases  that  the  amend- 
ment of  1910  to  section  47a  (2)  has  the  effect  of  vesting  in  the  trustee 
in  bankruptcy  the  enlarged  rights,  remedies,  and  powers  of  a  judg- 
ment or  other  creditor  having  a  lien  upon  the  bankrupt's  real  estate, 
enabling  him  to  sell  such  real  estate  acquitted  and  discharged  of  the 
inchoate  right  of  dower,  with  the  same  effect  as  by  a  sheriff's  sale  aft- 
er levy  on  a  proper  writ  of  execution. 

In  the  Western  district  of  Pennsylvania,  in  the  case  of  In  re  Chotin- 
er,  32  Am.  Bankr.  Rep.  760,  216  Fed.  916,  Judge  Orr  held  that  the 
amendment  does  not  authorize  a  trustee  in  bankruptcy  in  Pennsylvania 
to  sell  the  bankrupt's  real  estate  free  from  the  wife's  claim  of  dower, 
because  the  Bankruptcy  Act  as  amended  cannot  be  construed  to  affect 
estates  other  than  that  of  the  bankrupt. 

Thus,  in  carefully  considered  opinions,  contrary  conclusions  have 
been  readied  by  Ju^e  Witmer  and  Judge  Orr  affecting  the  title  to 
real  estate  of  bankrupts  in  Pennsylvania. 

Judge  Orr  appears  to  have  been  influenced  by  the  fact  that  the  pur- 
pose of  the  amendment,  as  appears  by  the  discussion  in  the  House  of 
Representatives  in  the  Congressional  Record  for  the  Sixty-First  Con- 
gress, Second  Session,  pages  2263  to  2279,  was  to  remedy  the  defect  in 
the  trustee's  title  to  property  made  apparent  by  the  decision  of  the  Su- 
preme Court  in  the  case  of  York  Manufacturing  Co.  v.  Cassell,  201  U. 
S.  344.  26  Sup.  Ct.  481,  50  L.  Ed.  782. 

The  question  at  once  arises  whether  there  is  such  ambiguity  or  doubt- 
ful meaning  in  the  language  of  the  amendment  as  to  justify  recourse 
to  the  statements  of  the  Representatives  in  Congress,  during  debate 
upon  its  passage,  in  aiding  its  construction.  United  States  v.  Union 
Pacific  Railroad  Co.,  91  U.  S.  72,  23  L.  Ed.  224;  United  States  v. 
Trans-Missouri  Freight  Association,  166  U.  S.  290,  17  Sup.  Ct.  540, 
41  L.  Ed.  1007. 

Mr.  Justice  Trunkey,  following  the  established  policy  of  the  courts 
recognizing  the  common-law  right  of  dower,  and  citing  the  Pennsyl- 
vania decisions  upholding  the  right,  except  as  affected  by  the  rights  of 
creditors,  said  in  the  case  of  I^ear  v.  Porter,  87  Pa.  513,  30  Am. 
Rep.  380,  which  was  affirmed  by  the  Supreme  Court  of  the  United 
States  in  Porter  v.  Lazear,  supra: 

"A  Btatnte  ought  not  to  be  Interpreted  aa  authorizing  a  sale  of  the  hus- 
band's lands,  freed  from  dower,  uiUeaa  aucb.  is  Its  clear  intendment  Were 
the  meaning  of  the  "bankruptcy  law  and  the  effect  of  a  sale  of  the  bank- 
rupt's land,  as  to  dower,  doubtful,  the  conclusion  must  be  that  the  wife's 
««tate  is  not  divested." 

But  the  language  of  the  amendment  in  terms  free  from  doubtful 
meaning  includes  "all  property  in  the  custody  or  coming  into  the  cus- 
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tody  of  the  bardcruptcy  court."  Nor  is  there  doubtful  meaning  in  the 
language  vesting  the  trustee  with  "all  the  rights,  remedies,  and  pow- 
ers of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  there- 
on." "All  property"  embraces,  not  only  the  bankrupt's  personal  prop- 
erty, but  his  real  estate.  What,  then,  are  the  rights  of  a  creditor  hold- 
ing a  lien  by  legal  or  equitable  proceedings  upon  real  estate  in  Penn- 
sylvania upon  the  inchoate  right  of  dower? 

The  law  of  Pennsylvania  differs  from  the  common  law,  in  that  the 
right  of  creditors  prevails  against  the  right  of  dower. 

Land  is  a  chattel  for  the  payment  of  debts  through  a  species  of  con- 
version, so  far  as  may  be  necessary  to  the  purpose  of  satisfaction,  which 
extinguishes  every  derivative  interest  in  it.  Thus  a  judgment  or  a 
mortgage  binds  it  and  converts  it,  and  it  may  be  seized  as  personal 
property  on  a  fi.  fa.,  and  passes  by  virtue  of  the  sheriff's  sale  to  the 
purchaser  free  from  dower.  Kirk  v.  Dean,  2  Bin.  (Pa.)  341 ;  Mitchell 
V.  Mitchell,  8  Pa.  126;  Helfrich  v.  Obermyer,  15  Pa.  113;  Blair  Coun- 
ty Directors  v.  Royer,  43  Pa.  146. 

Under  the  dear  language  of  the  amendment,  therefore,  the  title 
vested  in  the  trustee  as  to  all  the  property  in  the  custody  of  the  bank- 
ruptcy court,  both  real  and  personal,  instead  of  being,  as  it  was  be- 
fore the  amendment  of  1910,  only  such  title  as  the  bankrupt  himself 
had  and  could  alone  convey,  is  in  addition  thereto  such  title  as  a  cred- 
itor could  cause  to  be  conveyed  to  a  sheriff's  vendee  through  and  by 
judgment,  execution,  levy,  and  sale.  In  other  words,  the  title  which 
vests  in  the  trustee  is  the  title  of  a  sheriff's  vendee. 

Judge  Orr  points  out  difficulties  in  applying  the  provisions  of  the 
various  acts  of  assembly  in  relation  to  execution  by  the  sheriff  to  a 
sale  by  a  trustee  in  bankruptcy.  But  a  trustee  in  bankruptcy  derives 
his  authority  to  sell  from  the  provisions  of  the  Bankruptcy  Act,  and  is 
hot  required,  in  selling  under  an  order  of  the  bankruptcy  court,  to  fol- 
low the  statutes  of  Pennsylvania  relating  to  execution. 

Section  70  (Comp.  St.  1916,  §  9654)  directs  that  the  real  and  per- 
sonal property  belonging  to  a  bankrupt's  estate  shall  be  sold,  and  that 
the  title  to  property  which  has  been  sold  shall  be  conveyed  to  the  pur- 
chaser by  the  trustee.  The  trustee,  therefore,  having  the  rights,  reme- 
dies, and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings, and  having  the  power  to  sell  all  the  property  of  the  bank- 
rupt, conveys  to  the  purchaser  the  same  title  which  a  creditor  could 
have  conveyed  to  a  sheriff's  vendee  upon  compliance  by  the  sheriff 
with  die  statutory  requirements  of  execution,  levy,  inquisition,  ap- 
praisement, etc. 

I  am  unable  to  see  that  the  question  is  affected  by  the  incident  that, 
if  the  trustee  as  to  land  in  Pennsylvania  is  vested  with  title,  free  of 
dower,  the  Bankruptcy  Law  would  not  be  uniform,  because  in  other 
states  there  is  no  conversion  of  real  estate  for  the,  payment  of  debts, 
so  as  to  divest  the  wife's  dower.  There  has  never  been  any  question 
of  uniformity  as  to  the  rights  of  creditors  variously  affected  by  the 
statutes  of  the  several  states  in  relation  to  exemption  allowed  under 
the  Bankruptcy  Act.  There  is  no  hardship  if  the  property  coming  into 
the  custody  of  the  bankruptcy  court  is  subjected  to  the  claims  of  cred- 
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itors  to  the  same  extent  and  in  Uie  same  manner  as  if  their  claims  were 
asserted  in  the  state  courts.  Where  a  creditor  may  sell  the  real  es- 
tate of  his  debtor  clear  of  the  wife's  inchoate  right  of  dower  in  the 
state  courts,  it  is  unjust  and  inequitable  to  creditors  that  such  rights 
should  be  denied  them  in  a  court  of  bankruptcy  within  the  same  state. 
These  views  are  in  harmony  with,  and  not  in  contravention  of,  the 
provisions  of  section  8  (a)  of  the  Basikruptcy  Act  (Comp.  St.  1916,  § 
9592),  providing  that,  in  case  of  death,  the  widow  and  children  shall 
be  entitled  to  all  rights  of  dower  and  allowances  fixed  by  the  laws  of 
the  state  of  the  bankrupt's  residence.  The  laws  of  the  state  of  Penn- 
sylvania give  a  lien  creditor  the  right  to  sell  the  real  estate  free  of 
dower,  and  the  wife  is  therefore  not  deprived  of  any  right  she  would 
have  as  against  a  creditor  having  a  lien  on  her  husband's  real  estate 
under  the  laws  of  Pennsylvania. 

Entertcuning  the  views  herein  expressed,  I  agree  with  Judge  Witmer 
in  the  conclusion  reached  by  him  in  the  cases  of  In  re  Codori  and  In  re 
Freedman,  that  the  title  passing  upon  a  sale  by  the  trustee  of  the  bank- 
rupt's real  estate  would  be  free  and  clear  of  dower.  As  a  sale  under 
the  present  offer  would  produce  a  fund  which  would  nearly  double 
the  amount  offered  in  composition,  it  is  apparent  that  the  composition 
is  not  for  the  best  interests  of  creditors,  and  should  not  be  confirmed. 
The  confirmation  of  the  offer  of  composition  is  refused,  and  the 
cause  will  be  remitted  to  the  referee  for  the  ordinary  administration 
of  the  estate,  in  accordance  with  the  second  recommendation  of  the 
special  referee. 

[•]  As  to  the  third  recommendation  of  the  referee,  the  court  has  no 
jurisdiction  in  these  proceedings  to  order  that  the  deed  of  the  trustee 
be  expunged  from  the  records  in  the  office  of  the  recorder  of  deeds 
for  Chester  county. 

It  remains  to  dispose  of  the  exceptions  on  behalf  of  the  bankrupt. 
As  heretofore  observed,  the  exceptions  are  devoted  largely  to  state- 
ments of  fact ;  they  were  recklessly  and  frivolously  made,  and  are  not 
rally  without  any  foundation  in  proof,  but  proved  to  be  iintrue. 

Without  further  comment,  the  first,  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  and  tenth  exceptions  to  the  findings  of  fact, 
and  the  first,  second,  third,  fourth,  and  fifth  exceptions  to  the  conclu- 
sions of  law,  are  dismissed,  at  the  costs  of  the  exceptant. 
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UNITED  STATES  v.  MJW  LOT. 

(District  Court,  N.  D.  Ohio,  E.  D.    April  22,  1918.) 

No.  8018. 

1.  AuENs  $s>23(2) — Chinese  Persons — Depobtation. 

Where  the  entry  of  a  Chinese  person  as  a  merchant  or  student  is  ralM, 
he  does  not  lose  his  right  to  remain  because  he  sabsequeatly  beconoes  a 
laborer. 

2.  AuENS  ^=»23(2) — Chinese  Persons — Infebences  as  to  Entbt. 

Where  a  Chinese  person  Is  admitted  as  a  student,  merchant,  or  miner 
child  of  a  merchant,  the  weight  to  be  accorded  the  Inference  from  his 
immediate  adoption  of  the  occupation  of  a  laborer  depends  (»  the  cir- 
cumstances, etc. 

3.  Aliens  €=332(5) — Chinese  Persons — Cebtiticate  of  Aduission. 

Where  a  Chinese' person,  admitted  as  the  minor  child  of  a  merchant, 
received  a  regular  certiflcate  of  admission,  the  government,  in  subse- 
quent deportation  proceedings  based  on  the  fkct  such  person  had  becrane 
a  laborer,  has  the  burden  of  showing  that  the  entry  was  not  for  the 
purpose  of  conserving  the  family  relation  and  following  the  occupation 
of  a  merchant 

4.  Aliens  ®=»32{8) — Chinese  Pebsons — Cebtiticate  or  Admission — Evidenck 

TO  OVEBTHROW. 

The  ^ect  of  a  certificate  of  admission  issued  to  a  Chinese  person 
as  the  minor  son  of  a  merchant  can  be  destroyed  only  by  substantial 
evidence,  and  cannot  be  overthrown  by  a  mere  suspicion  that  such  person 
entered  to  become  a  laborer. 

5.  AuENS  €=332(8) — Qrinesb  Persons — Deportation — Evidence. 

In  proceedings  to  deport  a  Chinese  person,  who  was  admitted  as  the 
minor  son  of  a  merchant,  but  subsequently  became  a  laborer,  evidence 
held  Insufiicient  to  warrant  deportation,  not  showing  that  such  person 
entered  intending  to  become  a  laborer. 

Deportation  proceedings  by  the  United  States  against  Lew  Loy. 
On  appeal  from  a  jud^ent  of  deportation  rendered  by  a  United 
States  commissioner.    Judgment  reversed,  and  defendant  discharged. 

F.  B.  Kavanagh,  Asst.  U.  S.  Atty.,  of  Cleveland,  Ohio. 

White,  Johnson,  Cannon  &  Neff,  of  Cleveland,  Ohio,  for  defendant 

WESTENHAVER,  District  Judge.  This  is  an  appeal  from  a  judg- 
ment of  deportation  rendered  by  a  United  States  commissioner  on  a 
former  hearing.  The  commissioner's  order  was  affirmed,  and  on  ap- 
peal to  the  Circuit  Court  of  Appeals  this  judgment  of  affirmance  was 
reversed,  and  the  case  wa«  remanded  for  a  new  trial.  242  Fed.  405, 
. C.  C.  A. .  At  this  new  trial  additional  evidence  has  been  in- 
troduced. Upon  consideration  of  all  the  evidence,  I  find  the  following 
facts : 

Lew  Loy  is  a  Chinese  person,  and  the  son  of  Lew  Fook  Shing. 
The  father,  in  October,  1910,  when  defendant  entered  the  United 
States,  was  a  merchant  resident  in  the  United  States.  He  was  then, 
and  from  October  6,  1907,  had  been,  interested  in  and  connected  with 
a  store  at  No.  1261  Broadway,  Oakland,  Cal.,  which  business  was  later 
removed  to  No.  527  Twelfth  street,  Oakland,  Cal.,  and  was  there  con- 
tinued until  a  recent  date.    This  appears  from  the  testimony  of  de- 

€=3For  other  eaaes  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlgeets  A  Indexet 
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fendant,  his  father,  and  R.  J.  Faneuf,  superintendent  of  the  United 
States  post  office  at  Oakland,  Cal. 

Defendant  arrived  at  the  port  of  San  Francisco  on  the  steamship 
Mbngolia  about  October  IS,  1910.  He  was  not  permitted  to  land  un- 
til about  a  month  later,  during  which  time  the  United  States  immi- 
gration officers  investigated  his  right  to  be  admitted.  Witnesses  were 
brought  forward,  who,  it  must  be  held,  established  to  the  satisfaction 
of  these  officials  the  defendant's  status  as  a  minor  son  of  Lew  Fook 
Shing,  and  the  latter's  status  as  a  Chinese  merchant  lawfully  in  the 
United  States.  He  was  thereupon  permitted  to  enter,  and  a  proper 
certificate  was  issued  to  him,  bearing  date  of  December  12,  1910.  At- 
tached to  this  certificate  is  a  photograph  plainly  recognizable,  notwith- 
standing the  lapse  of  time,  as  the  defendant.  This  certificate  states 
defendant's  age  as  being  20.  On  this  hearing  defendant's  father  tes- 
tifies that  his  son  was  really  only  19,  as  the  age  thus  given  is  according 
to  the  Chinese  rule  of  counting  ages,  which,  it  seems,  treats  a  child 
as  one  year  of  age  as  soon  as  he  is  bom,  and  two  years  of  age  at 
the  next  birthday  of  the  Chinese  emperor,  even  though  that  birthday 
should  arrive  one  or  two  months  after  the  birth  of  the  child.  I  ac- 
cept as  true  this  statement,  first,  because  the  photograph  attached  to 
the  certificate  is  obviously  that  of  an  immature  youth;  and,  second, 
the  father's  testimony  in  my  presence  convinced  me  that  he  was  a 
witness  entitled  to  full  credit. 

About  a  year  later  a  younger  son,  named  Lew  Horn,  arrived  at  the 
port  of  San  Francisco,  was  also  admitted  as  the  minor  son  of  a  resi- 
dent Chinese  merchant,  and  is  now,  according  to  the  testimony,  at  Los 
Angeles,  Cal.,  engaged  in  business,  not  as  a  laborer,  but  as  a  Chinese 
merchant. 

These  two  sons  are  the  only  children  of  Lew  FotJc  Shing.  The 
mother  remains  in  China;  and,  in  explanation.  Lew  Fook  Shing  tes- 
tifies that  she  is  a  bound-foot  woman,  that  she  has  a  home,  that  he  at 
one  time  furnished  her  with  $2,000  in  money,  and  has  since  sent  her 
money  to  aid  in  her  support ;  that,  because  she  is  a  bound-foot  woman, 
it  is  difficult  for  her  to  get  about ;  that  she  likes  to  be  with  relatives, 
and  is  adverse  to  coming  aboard  a  steamer. 

Defendant,  upon  his  arrival  and  after  the  delay  in  San  Francisco, 
incident  to  establishing  his  right  to  enter,  went  to  Oakland,  Cal.  There 
is  swne  uncertainty  in  the  testimony  as  to  how  long  he  remained  in 
Oakland  and  San  Francisco  before  coming  to  Cleveland,  Ohio.  De- 
fendant, when  first  arrested,  April  30,  1914,  at  Cleveland,  Ohio,  was 
immediately  interrogated  by  the  immigration  inspector,  and  at  that 
time  answered  the  question,  "How  long  did  you  stay  in  Oakland?" 
"About  one  or  two  mrniths;  then  I  came  here."  Upon  the  former 
hearing  he  said: 

"I  stayed  in  San  Frandsco  about  two  montbs  to  leant  tbe  business,  and 
then  went  to  Oakland  and  stayed  with  my  father  aboat  four  months,  and 
left  him  and  came  to  Cleveland." 

His  father  on  this  hearing  goes  into  greater  detail,  and  says  that 
"when  his  son  was,  first  admitted  he  came  to  his  store  and  lived  with 
his  father  at  Oakland  for  a  few  months,  then  he  went  to  San  Fran- 
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CISCO  and  stayed  at  the  Fook  Weh  store  at  No.  707  Grand  avenue,  for 
the  purpose  of  learning  the  business,  and  attended  school.  Then, 
about  two  months  later,  he  returned  to  his  father's  store  at  Oakland, 
remaining  there  some  two  months  more,  before  his  departure  for 
Cleveland. 

The  father  did  not  testify  at  the  former  hearing,  but  his  statement 
was  taken  ex  parte  before  an  immigration  inspector  at  San  Francisco, 
and  was  introduced  on  behalf  of  the  government.  He  was  not  asked 
how  long  his  son  had  remained  with  him  in  Oakland,  nor  how  long 
he  remained  in  San  Francisco.  He  does  say  that  his  son  was  en- 
gaged in  learning  business  after  his  arrival  and  before  his  departure 
for  the  East. 

I  believe  and  find  that  the  father's  statement  of  his  son's  movements 
before  coming  East  is  true.  The  unrefreshed  recollection  of  the  son, 
made  immediately  upon  his  arrest,  does  not  deprive  his  later  testimony, 
or  that  of  his  father,  of  credibility,  especially  as  other  inaccuracies  to 
the  defendant's  prejudice  in  matters  of  time  appear  in  the  same  state- 
ment. 

Defendant  came  to  Cleveland,  Ohio,  not  later  than  six  months  after 
his  arrival  in  the  United  States.  He  and  his  father  say  that  he  came 
in  company  with  two  Chinese  merchants  and  family  friends  named 
Chin  Check  Weh  and  Low  Lim,  and  that  he  came  for  the  purpose 
of  finding  a  suitable  location  and  engaging  in  business.  He  has  not, 
since  his  arrival  in  Cleveland,  been  engaged  in  or  connected  with  any 
mercantile  business,  but  has  lived  with  the  owner  of  a  laundry,  and 
such  labor  as  he  has  performed  has  been  in  and  about  that  laundry; 
hence  the  government's  contention  that  he  did  not  in  fact  and  in  good 
faith  enter  as  the  minor  son  of  a  Chinese  merchant,  but  really  for  the 
purpose  of  engaging  in  the  occupation  of  a  laborer. 

The  government's  evidence,  other  than  statements  of  defendant  and 
his  father,  shows  only  that  defendant  had  worked  in  the  laundry  of 
Ben  Hop  Lee,  10613  Euclid  avenue,  during  a  period  of  less  than  one 
year  prior  to  his  arrest.  The  witnesses,  William  Graham,  John  G. 
Harvie,  W.  I.  Rich,  Frank  M.  Potter,  Franklin  J.  Savesky,  George 
F.  Wilson,  Joseph  Francis,  and  H.  T.  Grubbs,  testified  June  4,  1915. 
None  of  them  had  seen  the  defendant  more  than  two  or  three  times ; 
none  of  them  fix  the  time  at  which  he  was  seen  in  the  laundry  at 
work  earlier  than  13  months  prior  to  this  date.  The  others  give  dates 
ranging  from  2  or  3  months  to  6  months.  He  was  apparently,  as  tes- 
tified to  by  these  witnesses,  in  working  clothes,  sometimes  ironing,  oth- 
er times  handing  out  laundry  parcels,  and  apparently  occupying  the 
same  relation  to  the  business  as  any  other  Chinese  person  there  em- 
ployed. Defendant  was  arrested  April  30,  1914,  and  practically  all 
of  the  work  thus  done  was  at  a  date  later  than  his  arrest. 

An  inspection  of  defendant's  hands,  made  by  the  United  States  com- 
missioner at  the  hearing  May  22,  1914,  and  at  the  former  hearing 
June,  1915,  showed  that  the  defendant's  hands  were  calloused,  as  those 
of  a  person  doing  manual  labor.  The  defendant's  movements  from 
the  time  he  left  Oakland,  shortly  after  his  arrival,  until  the  time  cov- 
ered by  the  foregoing  testimony,  depend  on  his  statements,  those  of 
his  father,  and  Loo  Way,  owner  of  the  laundry  in  question. 
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Father  and  son  have  testified  that  the  son  left  Oakland  with  the  two 
Chinese  merchants,  as  already  stated;  that  when  he  left  Oakland  no 
definite  destination  was  in  the  mind  of  any  person ;  that  these  Chinese 
persons  then  believed  that  the  East  afforded  good  prospects  for  en- 
gaging in  business;  that  the  father  furnished  the  son  with  $200  in 
money  and  intrusted  him  to  the  supervision  primarily  of  Loo  Lim. 
The  father  next  heard  from  the  son  in  Cleveland.  All  witnesses  agree 
that  he  immediately  took  up  his  residence  at  the  Ben  Hop  Lee  laundry. 
About  a  year  later  Loo  Lim  left  Cleveland  and  went  to  Boston,  later 
returning  to  Cleveland,  and  in  1913  returning  to  China.  Chin  Check 
Weh  remained  tonger  in  Cleveland,  hut  within  a  period  of  2  years  he 
disappeared ;  he  was  not  produced  at  the  trial,  and  his  whereabouts, 
counsel  state,  are  unknown.  The  father  says  he  was  advised  that  his 
son  had  been  left  with  a  friend  of  Chin  Check  Weh. 

The  son  testifies  that  he  made  inquiries  and  investigations  after 
his  arrival  in  Cleveland,  relating  to  his  project  of  engaging  in  busi- 
ness, but  admits  he  never  engaged  in  any  mercantile  business.  The 
evidence  is  inconclusive  and  unsatisfactory  touching  his  efforts  to  en- 
gage in  business. 

I  agree  with  the  finding  made  at  the  former  hearing  that  defendant's 
statement  that  he  remained  continuously  at  this  laundry  until  the  time 
of  his  arrest,  without  laboring  on  his  own  account,  and  depending 
exclusively  upon  remittances  from  his  father  for  support,  is  too  im- 
probable to  be  believed.  The  greater  probability  is  that  at  some  time, 
either  immediately  after  his  arrival  or  more  remotely  he  did  engage  in 
manual  labor,  and  that  such  labor  was  in  and  about  the  Ben  Hop  Lee 
Laundry.  This  finding  of  fact,  however,  is  not,  in  my  opinion,  con- 
trolling in  the  disposition  of  this  case. 

The  father's  testimony  on  this  hearing  agrees  with  the  son's  testi- 
mony on  the  former  hearing,  in  that  they  say  $200  was  given  by  the 
father  to  the  son  when  he  started  East,  and  that  the  father  had  sent 
him  money  from  time  to  time  thereafter,  aggregating  from  $70  to  $90 
per  year.  The  ex  parte  statement  of  the  father,  introduced  on  be- 
half of  the  government  at  the  former  hearing,  does  not  mention  the 
S200,  and  does  say  that  $80  or  $90  was  all  the  money  he  had  sent  to 
his  son.  The  father  in  the  ex  parte  statement  was  not  iniquired  of 
as  to  the  money  given  to  his  son  at  his  departure,  and,  in  explanation 
of  the  other  statement,  says  that  he  understood  the  question  asked  and 
to  be  answered  was  how  much  money  he  had  sent  his  son  this  year. 
He  also  testifies  to  frequent  communications  by  letter  during  this  pe- 
riod of  absence,  but  no  letters  are  intrdduced. 

The  father  impressed  me  as  a  witness  worthy  of  credit,  and  as 
a  person  of  the  mercantile,  and  not  of  the  laboring,  class.  His  appear- 
ance and  manner  of  testifying  were  substantial  evidence  of  this  con- 
clusion. His  intelligence  was  obvious,  notwithstanding  the  diffiailty 
of  interrogating  him  through  an  interpreter.  The  son's  appearance 
also  impressed  me  as  that  of  an  intelligent,  clean-cut,  young  Chinese 
person,  not  of  the  laboring  class. 

From  these  facts,  the  ultimate  question  to  be  determined  is  whether 
or  not  defendant's  entry  was  in  good  faith  in  the  interest  of  the  re- 
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lationship  of  a  minor  son  of  a  resident  Chinese  merchant,  or  was  in 
bad  faith  and  in  reality  as  and  for  the  purpose  of  immediatdy 
becoming  a  laborer,  in  evasion  of  the  Chinese  Exclusion  Act  This 
ultimate  conclusion  must  be  drawn  from  the  facts  above  found-^n 
other  words,  is  an  inference  from  the  other  facts. 

[1  ]  The  law  is  settled  that  if  the  entry  of  the  Chinese  person  is 
valid — ^that  is,  as  a  student  or  merchant — ^he  does  not  lose  his  right 
to  remain  because  subsequently  thereto  he  changes  his  occupation  and 
becomes  a  laborer.  Liu  Hop  Fong  v.  United  States,  209  U.  S.  453, 28 
Sup.  Ct.  576,  52  1,.  Ed.  888;  Lew  Ling  Cheng  v.  United  States  (6 
C.  C.  A.)  222  Fed.  195,  137  C.  C.  A.  635 ;  Lam  Fung  Yen  v.  Frick 
(6  C.  C.  A.)  233  Fed.  393,  395,  147  C.  C.  A.  329,  Ann.  Cas.  1917C. 
232;  Lew  Loy  v.  United  States  (6  C.  C.  A^  242  Fed.  405,  155  C. 
C.  A.  181 ;  Lui  Hip  Chin  v.  Plummer  (9  C.  C.  A.)  238  Fed.  763, 151 
C.  C.  A.  613. 

[2-5]  The  inquiry,  then,  is  whether  or  not,  at  the  time  of  entry,  the 
defendant  was  a  minor  son  of  a  Chinese  merchant,  and,  if  a  minor 
son  of  a  Chinese  merchant,  was  his  real  purpose  then  to  obtain  entry 
with  a  view  to  becoming  a  laborer?  It  is  conceded  that  he  was  the 
minor  son  of  a  Chinese  merchant.  The  inference  that  his  entry  was 
unlawful  and  in  bad  faith  results  exclusively  from  his  conduct  after 
he  departed  from  Oakland  and  arrived  in  Cleveland.  Cases  are  cited 
in  which  it  is  said  that  if  a  Chinese  person  seeks  admission  as  a  mer- 
chant, and  immediately  after  admission  becomes  and  continues  a  la- 
borer, this  is  strong  evidence  tending  to  show  that  he  came  into  the 
United  States  as  a  laborer.  United  States  v.  Foo  Duck  (9  C.  C.  A.) 
172  Fed.  856,  97  C.  C.  A.  204;  Lew  Loy  v.  United  States,  supra. 

The  weight  to  be  accorded  the  inference  from  immediate  adoption 
of  the  occupation  of  a  laborer  depends  upon  the  circumstances.  If 
the  person  thus  entering  obtains  admission  as  a  student  or  merchant, 
and  immediately  engaged  in  the  employment  of  a  laborer,  great,  if  not 
controlling,  weight  should  be  attached  thereto.  If,  however,  such  ad- 
mission is  obtained  as  the  minor  son  of  a  Chinese  merchant,  and,  in 
point  of  fact,  he  is  such  minor  son  of  a  Chinese  merchant,  the  in- 
ference is  less  strong.  If  the  minor  is  several  years  under  age,  the 
inference  probably  could  not  be  made.  Likewise,  if  of  age,  the  force 
of  the  inference  diminishes  in  proportion  as  the  change  of  occupation 
is  remote  from  the  date  of  entry. 

In  the  present  case  the  defendant  was  at  least  2  years  under  age, 
as  I  have  already  found,  and  for  6  months  after  his  arrival  he  was 
domiciled  with  his  father,  or  in  close  proximity  to  him,  and  was  en- 
gaged in  studying  and  learning  business  conditions.  In  this  situation 
there  is  not  such  close  proximity  of  time  between  his  admission,  arriv- 
ing at  full  age,  or  engaging  in  labor,  as  to  warrant  a  strong  inference 
that  his  purpose  in  coming  to  the  United  States  and  obtaining  admis- 
sion was  to  engage  in  manual  labor.  He  did  so  engage  at  some  time 
after  his  arrival  in  Cleveland ;  but  another  explanation,  more  probable 
than  fraudulent  entry,  suggests  itself  for  this  conduct  Considering 
the  father's  undoubted  status  here  and  in  China  as  of  the  mercantile 
class,  the  greater  probability  is  that  both  father  and  son  in  good  faith 
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entertained  the  belief,  when  defendant  was  admitted  and  for  some 
period  of  time  after  his  departure  for  the  East,  that  the  son  would 
adopt  and  follow  his  father's  calling.  Their  obvious  intelligence  and 
apparent  superiority  to  the  ordinary  Chinese  person  impresses  me 
with  the  fact  that  defendant  did  not  purposely  and  intentionally  drop 
immediately  into  the  laboring  class,  but  that  his  doing  so  was  the  re- 
sult of  other  conditions  and  circumstances. 

My  conclusion  is  that  defendant  entered  lawfully  and  in  good  faith 
as  the  minor  scm  of  a  Chinese  merchant.  This  conclusion  is  empha- 
sized by  another  consideration.  The  immigration  officials  at  the  port 
of  San  Francisco,  upon  his  arrival,  must  be  held  to  have  investigated 
carefully  his  status  and  right  to  enter,  consuming  therein  not  less  than 
one  month's  time,  and  after  doing  so  they  found  that  he  was  en- 
titled to  be  admitted  and  issued  to  him  the  usual  certificate.  His  right 
to  enter  or  to  remain  is  not  called  into  question  until  3%  years  later, 
and  then  only  because  of  fraud  practiced  in  procuring  admission,  and 
not  for  any  offense  against  the  laws  of  the  United  States.  This  cer- 
tificate of  admission,  having  been  produced  on  this  trial,  casts  upon 
the  government  the  burden  of  showing  that  the  entry  was  not  in  fact 
for  the  purpose  of  conserving  the  family  relation  and  following  the 
occupation  of  a  merchant,  but  for  the  purpose  of  immediately  becom- 
ing a  laborer.  Liu  Hop  Fong  v.  United  States,  supra;  Lew  Ling 
Chong  V.  United  States,  supra ;  Ong  Chew  Lung  v.  Burnett  (9  C.  C. 
A.)  232  Fed.  853,  147  C.  C.  A.  47;  Wong  Yee  Toon  v.  Stump  (4 
C.  C.  A.)  233  Fed.  194,  147  C.  C.  A.  200;  Lam  Fung  Yen  v.  Frick, 
233  Fed.  393,  147  C.  C.  A.  329,  Ann.  Cas.  1917C,  232;  Lew  Loy  v. 
United  States,  supra;  Lui  Hip  Chin  v.  Plummer,  supra. 

This  burden  the  government  has  not  sustained.  Substantial  evi- 
dence should  be  produced  in  order  to  destroy  the  effect  of  the  cer- . 
tificate.  It  is  not  sufficient  that  a  mere  suspicion  be  aroused,  but  sub- 
I  stantial  evidence  is  necessary  to  destroy  the  force  and  effect  of  the 
I  original  decision  of  the  immigration  officials  and  the  certificate  issued 
by  them.  If  the  immigration  officials  decide  that  he  is  not  entitled  to 
admission,  the  rule  seems  settled  that  the  courts  will  not  disturb  such 
finding,  if  it  is  in  any  way  supported  by  the  testimony.  Lem  Moon 
Sing  V.  United  States,  158  U.  S.  538,  15  Sup.  Ct.  %7,  39  L.  Ed.  1082; 
Fok  Young  Yo  v.  United  States,  185  U.  S.  296,  22  Sup.  Ct.  686,  46 
L.  Ed.  917;  United  States  v.  Ju  Toy,  198  U.  S.  253,  25  Sup.  Ct.  644, 
49  L.  Ed.  1040. 

In  Liu  Hop  Fong  v.  United  States,  supra,  a  Chinese  person  had 
obtained  admission  as  a  student,  and  proofs  show  that  almost  immedi- 
I  ately  upon  arrival  he  became  a  laborer,  and  while,  according  to  this 
fact  its  due  weight,  the  Supreme  Court  of  the  United  States  reversed 
the  United  States  commissioner  and  the  District  Court  for  ordering 
deportation  on  the  ground  that  it  was  not  sufficient  to  destroy  the  force 
and  effect  of  the  certificate. 

In  Wong  Yee  Toon  v.  Stump,  supra,  the  Circuit  Court  of  Appeals 
of  the  Fourth  Circuit,  on  appeal  in  a  habeas  corpus  case,  reversed 
the  judgment  of  the  commissioner  and  of  the  District  Judge,  where 
it  appeared  that  the  ininor  son  had  been  admitted  after  investigation 
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and  was  in  possession  of  a  certificate,  although  he  began  woik  for  a 
laundry  within  2  months  after  his  admission. 

In  Lew  Ling  Cheng  v.  United  States,  supra,  the  Circuit  Court  of 
Appeals  of  this  circuit  reversed  a  judgment  of  the  commissioner  and 
the  District  Court  ordering  deportation  in  a  case  in  which  it  appeared 
that  the  Chinese  person  had  been  admitted  as  a  minor  son  of  a  Chinese 
merchant,  and  was  in  possession  of  a  certificate,  although  the  facts  ap- 
pear to  be  at  least  as  strong  as  in  the  present  case. 

An  order  will  be  entered,  reversing  the  commissioner,  and  discharg- 
ing the  defendant 


ROBINSON  V.  WEMMEB  et  aL 

(District  Court,  N.  D.  Oblo,  W.  D.    November  11, 1»18.) 

No.  185. 

1.  Bqxtitt  «=361(2)— JtrBisDicnoif — Conbpikact— MtTLxiPLicrrr  or  Stitts. 

It  Is  DO  conspiracy  for  two  or  more  persons,  each  having  a  separate  ami 
Independent  cause  of  action  against  a  third,  to  agree  that  they  will  si- 
multaneously, by  Independent  and  separate  suits,  proceed  agabist  their 
adversary,  for  there  Is  no  other  way  In  which  they  could  Individually 
make  their  contentions  than  by  separate  suit;  henoe,  though  such  per- 
sons so  agreed  and  employed  the  same  attorney,  it  1b  no  ground  for 
equitable  relief  in  favor  of  the  person  sued. 

2.  Injunction  9=326(4) — MuLTiPucrrr  of  Surra. 

A  court  of  equity  will  not  entertain  a  bill  by  complainant  against  a 
large  number  of  parties,  to  Whom  he  had  sold  corporate  stock,  and  who 
had  begun  separate  actions  to  recover  for  fraud  on  the  theory  equity  will 
restrain  a  multiplicity  of  suits,  where  proof  as  to  nonreiiance  on  the 
misrepresentations,  etc.,  would  not  be  binding  on  all  the  various  parties. 

3.  OouBTS  «=9328(4) — Federal  Coubtb — Jubisdictionai.  Amount. 

Where  a  number  of  persons  sued  complainant  in  the  state  court  for 
fraud  In  the  sale  of  corporate  stock,  the  amounts  of  their  several  distinct 
claims  cannot  be  aggregated,  so  as  to  give  the  federal  court  Jurisdiction 
of  a  bin  against  them  all  to  restrain  multiplicity  of  suits. 

4.  COUBTS  «=>491 — JUBJSDIOnON — AcqUIESOENCB. 

Where  complainant  filed  answers  In  various  suits  in  the  state  court,  he 
could  not  thereafter  maintain  in  the  federal  court  a  bill  to  restrain  the 
suitors  in  state  court  on  the  ground  of  multiplicity  of  suits. 
6.  CouBTs  ®=»2e2(2) — Equrrr  Jubisdictiok  of  Federal  Court — ^Bsusdt  is 
State  Codbt. 

One  against  whom  numerous  suits  were  begun  in  state  court  cannot 
maintain  a  bill  in  federal  court  to  restrain  multiplicity  of  suits,  on  the 
ground  that  the  venue  of  the  state  court  was  hostile  to  him,  but,  if  entitled 
to  protec^tlon  on  that  ground,  must  seek  it  in  the  state  court 

In  Equity.  Bill  by  Arthur  D.  Robinson  against  Henry  G.  Wemmer 
and  others.    On  motion  to  dismiss.    Bill  dismissed. 

John  L-  Davidson,  of  Chicago,  111.,  and  Jas.  W.  Halfhill,  of  Lima, 
Ohio,  for  plaintiff. 

Dan  R.  >Tripplehorn  and  Welty  &  Downing,  all  of  Lima,  Ohio,  for 
defendants. 

KILLITS,  District  Judge.  This  case  is  before  the  court  on  a  mo- 
tion to  dismiss  the  amended  complaint  for  want  of  jurisdiction  to  en- 

^soTot  other  cuea  aee  name  topic  &  KBT-NUUBBR  In  bU  Key-Mumberad  DlgMta  *  Indexa 
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tertain  the  same,  and  for  the  further  reason,  among  others,  that  it  ap- 
pears from  the  complaint  that  suits  are  pending  covering  the  subject- 
matter  of  the  complaint  in  the  state  court,  to  the  jurisdiction  of  which 
the  complainant  has  submitted  himself. 

The  complainant  was  interested  in  the  promotion  of  a  corporation, 
and  in  that  capacity  sold  stock  therein  to  19  residents  of  the  city  of 
Lima,  Ohio.  The  enterprise  coming  to  grief,  each  of  these  parties,  who 
are  made  joint  defendants  to  the  complaint  under  examination,  sep- 
arately sued  Robinson  in  the  state  court  to  recover  the  amount  he  had 
paid  for  stock.  The  amounts  involved  vary  from  $750  to  $3,075  in 
the  several  cases.  In  but  two  instances  is  the  amount  at  stake  of  itself 
sufficient  to  meet  the  jurisdictional  requirements  of  an  action  in  this 
court,  for  it  should  be  observed  that  there  is  a  diversity  of  citizenship ; 
Robinson  not  being  a  citizen  of  this  district.  Service  was  had  in  each 
of  these  19  actions  on  Robinson  within  the  city  of  Lima,  and  in  each 
case  he  has  set  up  a  defense  by  way  of  answer. 

[1  ]  What  we  know  about  the  nature  of  these  state  suits  is  to  be  gath- 
ered from  the  averments  of  the  complaint  itself,  from  which  it  appears 
that  each  of  the  plaintiffs  therein  sues  to  recover  on  the  ground  of  fraud 
alleged  to  have  been  practiced  upon  him  by  Robinson.  A  motion  similar 
to  this  was  interposed  to  the  original  complaint  and  granted.  In  sus- 
taining the  motion  we  filed  a  memorandum  as  follows : 

"Itis  dedstve  of  the  question  before  us  that  there  is  no  community  of  inter- 
est between  the  several  defendants  In  the  case  as  planted  here,  plaintiffs  In 
the  state  court,  against  the  complainant  here.    There  is  an  apparent  community 
of  Interest,  to  be  sure,  which  grows  out  of  tlie  fact  that  each  of  the  plaintiffs  in 
the  state  court  predicates  a  claim  against  the  defendant  upon  a  similar  state 
of  facts  growing  out  of  transactlcms  of  almost  Ideutloal  nature.    The  claims, 
however,  are  presented  in  Individual  and  independent  rights;    because  one 
plaintiff  might  be  successful,  there  results  no  adjudication  of  the  right  of  any 
other  claimant.    In  this  respect  the  cases  of  Marshall  v.  Holmes,  141  U.  S.  580, 
12  Sup.  Ct.  62,  86  U  Ed.  870,  and  McDaniel  v.  Traylor,  212  U.  S.  428,  29  Sup. 
Ct.  343,  53  L.  Ed.  G84,  are  clearly  distinguishable.    In  each  of  these  cases,  the 
interests  were  bound  together-  indistingulshably.    In  the  earlier  case,  Mayer, 
the  judgment  creditor,  owned  all  the  judgments,  all  taken  against  the  same 
debtor,  Marshall.    The  defendants  to  the  case  are  none  other  than  the  solitary 
judgment  creditor,  Mayer,  and  the  sheriff  of  the  parish,  Holmes.    The  situa- 
tion is  not  comparable  to  the  situation  before  us.    In  the  latter  case,  the  ag- 
gregation of  the  causes  of  action  malting  up  the  jurisdiction  of  the  federal  court 
was  the  result  of  fraud;    the  court  saying,  on  page  433  of  212  TJ.  S.,  on 
page  344  of  29  Sup.  Ct.  (53  I*  Ed.  5S4) :   'As  we  have  already  seen,  it  was  the 
fraudulent  combination  and  conspiracy  which  united  the  claims  and  made 
the  aggregate  of  the  claims  the  matter  in  dispute.'    It  is  no  conspiracy  for 
r.Yo  or  more  persons,  eadi  having  a  separate  and  independent  cause  of  ac- 
tion against  a  third,  to  agree  that  they  will  simultaneously,  by  independent  and 
separate  suits,  proceed  against  their  adversarj'.     There  is  no  other  way  Ip 
which  they  could  Individually  make  their  contentions  than  by  separate  suit, 
and  it  means  nothing  that  they  agree  together  to  sue,  or  that  they  employ  the 
some  attorney.    The  ocdncldence  that  each  claimant  against  Robinson  in  the 
state  court  predicates  his  claim  upon  facta  analogous  to  the  facts  relied  upon 
by  every  other  claimant  Is  not  enough,  even  when  combined  with  an  agreement 
for  eadi  independent  claimant  to  sue,  to  permit  the  aggregation  of  these 
clatans  and  either  a  r^noval  to  this  court  or  an  appeal  to  this  court,  for  in- 
junctive relief  to  stop  the  state  proceedings.    The  remedy  sou^t  by  com- 
plainant is  beyond  the  extraordinary  powers  of  this  court" 
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Broadly,  the  difference  between  the  complaint  thus  disposed  of 
and  the  amended  complaint  now  under  attack  exists  in  the  incorpora- 
tion in  the  latter  in  great  detail  of  the  history  of  the  disagreements 
between  the  parties,  together  with  complainant's  understanding  of  the 
nature  of  the  fraud  alleged  to  have  been  perpetrated  by  him  upon 
each  of  the  plaintiffs  in  the  several  suits  in  question.  There  is  also  an 
allegation  that  the  parties  are  conspiring  to  embarrass  him  by  a  mul- 
tiplicity of  suits,  and  that  there  is  a  prejudice  against  him  in  the  local 
state  court,  growing  out  of  the  notoriety  of  the  transactions,  which 
will  greatly  embarrass  him  in  making  his  defense  in  that  venue.  So 
far  as  the  complaint  e,nlightens  u§  as  to  the  nature  of  the  alleged 
conspiracy,  it  seems  to  rest  upon  the  fact  that  the  same  attorney  rep- 
resented each  of  the  plaintiffs  and  that  the  petitions  are  identical  in 
terms  mutatis  mutandis.  It  is  very  plain  that  each  of  these  cases  pro- 
ceed upon  the  same  state  of  facts  so  far  as  allegations  involving  Rob- 
inson are  concerned,  and  that  in  each  the  same  measure  of  recovery 
is  depended  upon. 

It  is  alleged  that  all  the  controversies  between  the  complainant  and 
the  defendants  could  be  fully  adjudicated  in  one  suit  in  equity,  to 
the  avoidance  of  a  multiplicity  of  suits,  and  the  relief  sought  here  is 
that  each  of  the  defendants  may  be  enjoined  and  restrained  from  pro- 
ceeding with  their  several  suits  pending  in  the  state  court  until  the 
further  order  of  this  court,  and  that  upon  the  final  hearing  here  the 
injunction  may  be  made  permanent,  and  that  the  complainant  "have 
such  other  and  further  relief  as  may  be  proper.  There  is  no  prayer 
that  the  issue  between  Robinson  and  his  several  antagonists  be  heard 
here  together,  or  that  the  19  plaintiffs  in  the  state  court  be  required 
either  to  join  there  in  one  action  or  to  participate  in  a  representative 
suit. 

[2]  The  complainant  relies  for  his  appeal  to  this  court  upon  the 
general  proposition  that  equity  will  restrain  the  multiplicity  of  suits, 
and  that  this  is  an  occasion  where  that  function  should  be  exercised, 
because,  in  the  theory  of  the  complainant,  the  situation  is  one  within 
the  third  category  of  possible  conditions  in  which  the  doctrine  may 
be  applied  as  defined  by  Pomeroy,  Equity  Jurisprudence  (3d  Ed.)  § 
245,  where  the  text  reads  as  follows : 

"Where  a  numl)er  of  persons  have  separate  and  Individual  claims  and 
rights  of  action  against  the  same  party,  A.,  but  all  arise  from  some  commoa 
cause,  are  governed  by  the  same  legal  rule,  and  involve  similar  facts,  brought 
by  all  these  persons  uniting  as  coplalntiffs,  or  one  of  the  persons  suing  on 
behalf  of  the  others,  or  even  by  one  person  suing  for  himself  alone.  The 
case  of  several  owners  of  distinct  parcels  of  land  upon  wbldi  the  same  Illegal 
assessment  or  tax  has  been  laid  la  an  example  of  this  class." 

As  shown  by  the  authorities,  which  support  Pomeroy's  text  as  above 
quoted,  the  practice  in  this  class  of  cases  applies  principally  to  sit- 
uations where  a  suit  may  be  brought  by  one  in  beh^f  of  himself  and 
others  similarly  situated,  or  where  all  parties  having  a  common  in- 
terest may  be  joined  together,  and  where  neither  of  the  parties  in- 
terested as  complainants  have  an  individual  action  at  law.  A  typical 
case  is  that  of  Boyd  et  al.  v.  Schneider  et  al.,  131  Fed.  223,  65  C.  C. 
A.  209.    Because  of  its  peculiar  facts,  Virginia-Carolina  Chemical  Co. 
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V.  Home  Ins.  Co.  of  New  York,  113  Fed.  1,  51  C.  C.  A.  21  (case 
below  Home  Ins.  Co.  of  New  York  v.  Virginia-Carolina  Chemical 
Co.  [C.  C]  109  Fed.  681),  cannot  be  cited  as  in  any  degree  justifying 
the  complainant's  position  here.  It  will  be  noted  that  tfiis  case,  how- 
ever, consistent  with  other  decisions  in  which  the  point  is  raised,  rec- 
ognizes that  actions  of  this  sort  are  merely  ancillary  to  the  proceed- 
ings against  which  they  are  severally  directed,  wherefore,  as  com- 
plainant here  is  seeking  absolute  relief,  he  is  beyond  the  purview  of 
the  principle  which  he  is  invoking.  This  is  made  more  plain  when 
we  consider  the  fact  that  he  is  not  proceeding  in  a  situation  where 
he  is  without  remedy  at  law.  He  has  a  plain  remedy  at  law,  namely, 
to  defend  in  the  actions  at  law  brought  in  the  state  court.  We  are 
therefore  of  the  opinion  that  he  has  not  improved  his  position  by  the 
amendment  of  his  complaint,  but  that  the  same  reasons  which  re- 
quired us  to  grant  the  motion  to  the  original  complaint  obtain  here. 

In  complainant's  brief  we  are  advised  to  consider  that,  no  mat- 
ter how  palpably  fraudulent  were  the  misrepresentations  of  complain- 
ant to  induce  any  party  now  suing  him  in  the  state  court  to  buy  stock, 
still  he  would  not  be  liable  unless  as  to  that  party  it  were  shown  that 
the  latter  relied  wholly  upon  those  representations  for  his  influence 
to  make  the  investment.  It  seems  to  us  that  it  needs  but  a  reference 
to  this  feature  to  show  that  the  doctrine  of  Pomerc^  does  not  ap- 
ply here,  for  the  reason  that  the  rights  of  action  of  the  several  causes 
respectively  do  not  involve  similar  facts.  It  is  manifest  that  the 
proof  touching  the  reliance  or  nonreliance  of  any  one  of  these  indi- 
vidual purchasers  upon  the  complainant's  alleged  fraudulent  misrep- 
resentations is  applicable  only  to  the  controversy  between  those  two 
individuals.  It  could  not  be  said  that  proof  which  would  bind,  foi 
instance,  Wemmer  in  this  respect  would  be  proof  likewise  affecting 
Steiner.  It  is  clear,  therefore,  that  the  merits  of  the  several  con- 
troversies are  entirely  separable  and  not  coincident,  and  therefore  that 
an  essential  criterion  of  the  right  to  enjoin  to  prevent  a  multiplicity 
of  suits  is  absent. 

[3]  It  will  be  noted  that  but  2  of  the  defendants  here  are  pressing- 
causes  of  action  against  the  complainant  in  the  state  courts  in  amounts 
meeting  the  jurisdictional  requirement  of  an  action  in  this  court.  If 
other  coMitions,  therefore,  favor  the  complainant's  right  to  the  re- 
lief he  seeks  here  and  to  the  maintenance  of  this  proceeding,  as  to  < 
the  remaining  17  defendants  whose  several  controversies  with  the 
complainant  in  the  state  court  involve  amotmts  less  thaji  $3,000,  the 
complainant  could  have  no  standing  in  this  court  at  all.  It  has  been 
held  that  parties  having  causes  of  action  against  a;i  individual  coming 
within  the  limits  of  Pomeroy's  doctrine  may  not  invoke  the  jurisdic- 
tion of  this  court,  even  though  other  jurisdictional  requirements  are 
present,  by  aggregating  their  individual  claims,  each  less  than  the 
jurisdictional  amount,  and  thereby  reach  that  amount.  Wheless  v. 
St  Louis  et  al.,  180  U.  S.  379,  21  Sup.  Ct.  402,  45  h.  Ed.  583.  Con- 
versely, therefore,  it  must  be  true  that  the  complainant  cannot  bring 
these  17  parties  into  this  court  by  asserting  that  the  aggregate  amount 
involved  exceeds  $3,000,  and  we  do  not  think  either  of  these  17  cases 
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may  be  attacked  in  this  actioji  because  each  of  the  other  2  does,  in 
fact,  involve  the  jurisdictional  amount. 

[4,  5]  It  appeals  to  this  court  that  complainant,  having  already  sub- 
mitted to  the  jurisdiction  of  -the  state  court  through  his  answers,  b 
no  longer  in  position  to  press  this  complaint,  whether  or  not  he  might 
have  done  so  originally;  nor  do  we  regard  the  all^pation  that  the 
venue  of  the  state  court  is  hostile  to  him  as  one  which  would  tend 
to  confer  jurisdiction  upon  this  court.  If  he  is  entitled  to  any  pro- 
tection from  such  assumed  hostility,  he  must  press  for  it  before  some 
state  tribunal.  Of  course,  if  the  19  suits  pending  in  Allen  county  are 
legitimately  separate  actions,  the  multitude  of  them  is  of  no  conse- 
quence, so  far  as"  having  a  right  to  come  into  this  court  is  concerned, 
for  it  is  well  argued  here  that  there  is  a  distinction  between  a  mul- 
tiplicity of  suits  and  a  multitude  of  them. 

The  motion  to  dismiss  in  this  case  is  equivalent  to  a  demurrer.  So 
considering  it,  we  do  not  regard  the  complaint  as  sufficient  to  make 
a  good  cause  of  action  for  conspiracy,  for  the  reason  that  the  alle- 
gations which  are  assumed  to  bear  upon  that  charge  seem  clearly  in- 
adequate. 

Other  reasons  why  this  motion  should  be  granted  are  earnestly 
pressed  to  our  consideration,  but  we  have  said  enough  to  indicate  here 
the  motion  is  well  taken,  without  further  extending  this  opinion. 


In  re  DUBOSKT. 

(District  Court,  B.  D.  Pennsylvania.    November  8,  1918.) 

No.  4919. 

Bankbtjpict  «=»192 — Olamb— Mechanic'b  Lien  Claimaht — Riqhts  of. 

Where  one,  who  had  filed  a  mechanic's  Uen  claim  against  the  propert.v 
of  a  Pennsylvania  bankrupt,  filed  In  the  bankruptcy  court  his  claim  based 
on  the  same,  and  the  property  was  sold  free  from  Hens  long  before  ex- 
piration of  the  two  years  within  which  the  Pennsylvania  statute  required 
sd.  fa.  to  be  issued,  held,  that  the  right  of  su<d>  claimant  to  participate 
in  the  fund  repres«itlng  the  pr(q;>erty  will  not  be  denied  because  wi. 
fa.  was  not  issued. 

In  Bankruptcy.  In  the  matter  of  Anthony  Dubosky,  bankrupt.  Sur 
certificate  for  review  of  an  order  of  the  referee  disadlowing  the  claim 
of  C.  E.  Christ  and  others.    Order  reversed,  with  directions. 

See,  also,  232  Fed.  380. 

Arthur  L.  Shay,  of  Pottsville,  Pa.,  for  petitioner. 
John  B.  McGurl,  of  Minersville,  Pa.,  for  defendant. 

DICKINSON,  District  Judge.  The  question  really  involved  In  this 
petition  for  a  review  can  be  best  presented  through  a  skeleton  statement 
of  the  facts.  On  July  7, 1913,  C.  E.  Christ  et  al.  filed  a  mechanic's  claim, 
the  lien  of  which  reverted  to  an  earlier  date.  The  claim  was  filed 
against  the  bankrupt  as  owner  and  contractor,  and  if  valid  admittedly 
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had  priority  of  lien  to  the  judgment  which  the  First  National  Bank  of 
Tarn  aqua  had  secured  against  the  bankrupt.    The  adjudication  was 
entered  October  13,  1913,  and  on  February  7,  1914,  the  real  estate 
agfainst  which  the  above  mechanic's  claim  and  judgment  were  respec- 
tively liens  was  sold  under  proceedings  divesting  both  liens.    On  June 
29,  1914,  application  was  made  to  the  court  of  common  pleas  in  which 
the  mechanic's  claim  was  filed  to  strike  it  from  the  record,  on  the 
ground  that  no  notice  of  its  filing  had  been  given  in  accordance  with 
the  provisions  of  the  Pennsylvania  act  of  assemWy  of  June  4,  1901 
(P.  I*.  431).    Distribution  of  the  proceeds  of  sale  was  proceeded  with 
before  the  referee,  before  whom  both  the  mechanic's  claim  and  the 
judgement  were>  presented  as  entitled  to  share  in  the  distribution,  each 
claiming  a  priority  of  lien.    Objection  was  made  to  the  mechanic's  claim 
as  invalid,  because  of  the  fact  that  the  record  showed  the  failure  to 
give  notice  of  the  filing  of  the  claim  within  the  time  required  by  the 
act  of  assembly. 

The  referee  disallowed  the  mechanic's  claim.    On  a  certificate  for 
revie^v,  the  order  made  by  the  referee  was  reversed,  and  the  cause 
recommitted  to  him  for  further  proceedings.    The  grounds  for  this  ac- 
tion were  that  it  appeared,  in  conjunction  with  the  proceedings  to 
strike  off  the  lien,  that  application  had  been  made  to  the  court  of  com- 
mon pleas,  in  the  office  of  the  prothonotary  of  which  the  mechanic's 
lien  had  been  filed,  to  amend  the  record  of  the  date  of  the  filing  of  the 
proof  of  notice  referred  to ;  the  averment  being  made  that  the  filing 
date,  as  it  a[^>eared  of  record,  was  a  clerical  error  of  the  prothonotary. 
The  cause  was  remanded,  in  order  that  the  parties  to  the  proceedings 
before  the  referee  might  be  able  to  present  the  action  of  the  court  of 
common  pleas  on  the  application  to  correct  its  record.    That  court,  be- 
ing satisfied  the  filing  date  was  incorrect,  permitted  the  true  date  to  be 
shown  by  its  record.     The  mechanic's  claim  was  then  re-presented 
before  the  referee.   The  record  then  showed  a  compliance  with  the  re- 
quirements of  the  act  of  assembly,  and  the  objection  which  had  been 
made  to  the  allowance  of  the  mechanic's  lien  claim  was  removed. 

A  new  objection,  however,  to  the  claim,  because  of  another  failure 
to  comply  with  the  requirements  of  the  state  statute,  was  then  inter- 
posed. "This  was  that  no  sci.  fa.  had  issued  within  the  two-year  limit 
of  time  within  which  the  statute  requires  that  such  writ  should  issue, 
and,  of  course,  no  judgment  in  any  such  proceeding  had  been  recovered 
within  the  limit  of  five  years,  as  the  statute  further  requires.  The 
referee  found  this  objection  to  be  well  taken,  and  disallowed  the  claim. 
The  order  embodying  this  finding  has  been  brought  before  us  for  re- 
view. 

To  sharply  present  the  point  of  the  controversy  the  pertinent  dates 
already  given  may  be  restated.  July  7,  1913,  mechanic's  claim- filed, 
and  February  7,  1914,  the  rcEil  estate  premises  against  which  the  said 
lien  was  filed  were  sold.  As  a  mechanic's  lien  claim  is  primarily,  at 
least,  a  claim  in  rem,  a  very  practical  difficulty  is  thus  presented. 
Within  the  two  years,  at  any  time  during  which  a  writ  of  sci.  fa.  might 
issue,  the  premises  subject  to  the  claim  were  sold.  The  sale  further 
took  place  before  it  would  be  practically  possible  to  reduce  the  claim 
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to  judgment,  or  for  a  writ  of  sci.  fa.  even  to  issue,  because  no  such 
writ  of  any  value  could  issue  imtil  the  status  of  the  lien  had  been  es- 
tablished. 

In  the  proceedings  in  the  court  of  common  pleas  to  amend  its  rec- 
ord, action  was  not  taken  until  after  the  sale.    Whenever  a  sale  takes 
place  within  the  two-year  period,  one  of  two  consequences  flow.  The 
mechanic's  lien  claimant  loses  because  of  this  what  is  otherwise  a  per- 
fectly valid  claim,  or  he  must  proceed  by  sci.  fa.  proceedings  to  judg- 
ment.   He  must  not  only  resort  to  this  seemingly  useless  proceeding, 
but  he  must  also,  in  some  way,  overcome  the  difficulty  of  sustaining  a 
proceeding  in  rem  against  a  rem  which  has  been  relieved  of  the  op- 
eration of  the  lien  which  is  the  foundation  of  the  whole  proceeding. 
Assuming,  for  the  purpose  of  presenting  the  point  in  mind,  the  pro- 
ceeding to  be  one  wholly  and  purely  in  rem,  if  a  sci.  fa.  had  issued,  the 
purchaser  of  the  property  would  have  been  served  with  process,  or  in 
any  event  would  have  had  the  right  to  intervene  as  defendant.    He 
would,  of  course,  have  presented  the  defense  of  the  divestiture  of  the 
lien.    How  could  the  plaintiff  be  awarded  judgment?    If  there  were 
no  form  of  judgment  which  could  be  rendered  under  such  circum- 
stances, then  we  would  have  a  law  which  denied  to  the  claimant  the 
recovery  of  what  was  due  him  because  he  had  failed  to  secure  judg- 
ment therefor,  and  the  same  law  which  thus  punished  him  for  not  se- 
curing judgment  would  forbid  him  from  getting  judgment. 

The  referee  has  met  the  difficult  situation  thus  presented  by  taking 
his  stand  upon  the  absolute  declaration  of  the  statute  that  the  claim 
shall  be  "wholly  lost"  unless  the  sci.  fa.  issues  and  judgment  is  re- 
covered, and  sought  to  dispose  of  one  of  the  obstacles  in  the  way  of 
the  issuing  of  the  writ  by  citing  Mesta  Mach.  Co.  v.  Dunbar  Furnace 
Co.,  250  Pa.  472,  95  Atl.  585,  in  which  a  sci.  fa.  issued  after  bankrupt- 
cy with  notice  to  the  trustee,  and  supports  his  view  of  the  unyielding 
character  of  the  statutory  requirement  by  citing  the  cases  of  Sterling 
Bronze  Co.  v.  Syria  Imp.  Ass'n,  226  Pa.  475,  75  Atl.  668,  and  Phila- 
delphia V.  Sciple,  31  Pa.  Super.  Ct.  64,  to  which  are  added  Hunter  v. 
Lanning,  76  Pa.  25,  Philadelphia  v.  Kelly,  63  Pa.  Super.  Ct.  133,  and 
Kountz  V.  Consolidated  Ice  Co.,  36  Pa.  Super.  Ct.  639.  Reference  is 
also  made  to  the  cases  of  Ward  v.  Patterson,  46  Pa.  372,  Hershey  v. 
Shenk,  58  Pa.  382,  Hoole  v.  Cox,  21  Pa.  Dist.  R.  118,  Kittanning  Ins. 
Co.  V.  Scott,  101  Pa.  449,  and  Cope's  Appeal,  96  Pa.  294. 

These  cases  fully  support  the  referee  in  the  proposition  for  which 
he  cites  them.  The  proposition  is  in  substance  that  a  failure  either 
to  issue  the  sci.  fa.  or  to  secure  judgment  cannot  be  excused  because  of 
interposed  delays,  even  if  it  be  true  that  the  delays  were  in  large  part 
at  least  "the  law's  delays." 

It  is  to  be  observed,  however,  that  in  every  one  of  the  cases  cited 
there  was  no  legal  impossibility  interposed  as  an  obstacle  to  the  issuing 
of  the  sci.  fa.  or  the  recovery  of  a  judgment.  It  is  further  to  be  ob- 
served that  in  the  instant  case,  however,  such  impossibility  does  ex- 
ist, unless  we  read  into  the  act  a  contraction  of  the  time  from  two 
years  and  five  years  to  the  seven  months  which  intervened  between  the 
filing  of  the  lien  and  the  sale  of  the  premises,  or  we  must  hold  pro- 
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ceedings  against  the  rem  might  go  on  to  judgment  after  the  lien  was 
gone.  "We  assume  there  is  no  justification  for  the  requirement  thaj 
eithex  a  sci.  fa.  should  have  issued  or  a  judgment  have  been  recovered 
within  the  seven  months.  If  the  sci.  fa.  proceeding,  therefore,  be,  as 
before  stated,  a  proceeding  wholly  in  rem,  then  a  compliance  with  the 
requirements  of  the  act  was  a  legal  impossibility,  unless  it  can  be 
held  that  the  claimant  can  pursue  the  rem  after  it  had  been  relieved  of 
the  lien  of  his  claim. 

Cotmsel  for  the  bank,  in  supporting  the  findings  of  the  referee,  as- 
serts that  the  mechanic's  lien  daim  can  be  upheld  only  by  a  finding 
either  that  the  failure  to  comply  with  the  act  was  excused  because  of 
the  error  of  the  prothonotary  in  entering  upon  his  record  the  date  when 
proof  of  notice  was  filed,  or  that  the  time  which  was  lost  in  the  cor- 
rection of  this  error  should  be  excluded.  This  way  of  meeting  the  real 
question  involved  would  seem  to  merely  evade  it. 

If  the  learned  referee  was  misled  into  taking  this  view  of  the  ques- 
tion really  presented,  he  was  clearly  right  in  disposing  of  it  as  he  did, 
because  the  rulings  which  he  cites  lay  down  the  principle  that  neither 
of  the  excuses  indicated  will  avail  a  mechanic's  lien  claimant.  It  does 
not  seem  to  us,  however,  that  the  two  subsidiary  questions  thus  put  by 
counsel  present  the  real  question.  This  is,  as  before  indicated,  whether 
a  mechanic's  lien  claimant  can  be  found  to  have  been  guilty  of  a  de- 
fault, because  of  his  failure  to  do  a  thing  which  it  is  a  legal  impossi- 
bility to  do. 

The  general  proposition  of  law  upon  which  the  argument  proceeds, 
to  wit,  that  the  rights  of  a  mechanic's  lien  claimant  are  purely  statu- 
tory, and  because  of  this  hedged  about  by  all  the  limitations  and  con- 
ditions imposed  by  statute,  is  well  sustained  by  any  one  of  the  long- 
list  of  cases  cited.  The  question  recurs,  however,  whether,  when  a 
claimant  has  a  valid  claim,  which  has  been  created  by  and  of  course 
recognized  by  the  law,  he  shall  lose  it  because  of  his  failure  to  do  some- 
thing which  it  is  impossible  to  do,  and  whether  the  meaning  that  he 
shall  lose  it  can  be  found  in  the  act  of  assembly,  or  whether  proof  be- 
fore the  court  making  distribution  of  the  fund  is  not  the  I6gal  equivalent 
of  sci.  fa.  and  judgment. 

In  the  very  clear  argument  which  counsel  has  presented,  the  case 
of  Howes  Brothers'  Appeal,  9  Pa.  Super.  Ct.  586,  is  cited  as  the  only 
exception  to  the. line  of  cases  before  referred  to  known  to  counsel. 
This  exception,  however,  is  very  suggestive  of  making  an  exception 
also  of  the  instant  case,  not  so  much  on  its  facts  as  on  the  line  of 
reasoning  adopted  by  the  court  In  that  case,  no  judgment  had  been 
recovered  within  five  years,  but  inasmuch  as  the  claimant  had  secured 
a  verdict,  and  because,  by  virtue  of  the  provisions  of  the  act  of  1877 
(P.  L.  34)  that  verdict,  although  not  a  judgment,  was  a  lien,  the  court 
permitted  the  plaintiff  to  recover  by  entering  judgment  upon  the  ver- 
dict. The  ruling  might  have  been  upheld  upon  the  phraseology  of  the 
act  of  1901,  which  is  in  the  alternative  of  a  verdict  recovered  or  judg- 
ment entered ;  but  it  is  significant  that  the  ruling  is  not  put  upon  this 
ground,  but  upon  the  groimd  that  a  claim  is  not  "wholly  lost"  which  is 
within  the  act  of  1877. 
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The  learned  counsel  for  petitioning  creditor  plants  the  right  of  bis 
client  to  share  in  this  distribution  upon  the  proposition  whidi,  for  the 
purpose  of  presenting  it,  may  be  recast  in  the  following  mold : 

If  there  had  been  no  error  in  the  record,  distribution  would  have 
been  made  well  within  the  two-year  period ;  the  validity  of  the  daim 
being  then  not  otherwise  questioned.    The  amendment  of  the  record 
relates  back  to  the  time  when  that  record  was  made,  and  therefore  the 
lien  was  then  a  valid  lieii,  and  entitled  to  participate  in  the  distribution. 
It  is  therefore  the  same  as  if  the  lien  had  been  presented  at  the  time 
it  was  presented,  together  with  the  record  as  amended,  and,  as  the  evi- 
dence had  been  closed,  no  subsequent  happenings  could  affect  the  rights 
of  the  claimant,  which  had  then  become  fixed  in  his  right  to  share  in 
the  fimd  for  distribution.    This  view  is  forcibly  presented,  but  as  pre- 
sented it  seems  to  be  too  refined  for  acceptance,  because  it  rests  in 
effect  upon  the  doctrine  that  the  claimant  should  not  be  penalized  for 
the  "law's  delays."    It  would  seem,  on  the  contrary,  that  the  conse- 
quences of  these  delays  are  to  be  borne  by  him.     Substantially  the 
same  argument,  however,  so  far  as  it  is  acceptable,  is  embraced  in  the 
broad  view  that  the  claimant,  having  filed  his  claim,  thereby  secured 
a  lien  upon  the  land,  which  was  transferred  to  the  fund,  and  upon 
proof  of  his  claim  had  the  right  to  share  in  the  fund,  because  of  such 
lien,  without  waiting  to  secure  a  formal  judgment  upon  his  lien,  even 
had  he  had  the  right  to  secure  one. 

The  common  sense  of  this  view  is  enforced  by  the  practical  conse- 
quences of  holding  otherwise.  Where  there  is  a  fund  which  in  other 
respects  is  ripe  for  distribution,  and  mechanics'  claims  against  it  are 
presented,  and  their  validity  is  undisputed,  must  the  distribution  of  the 
fund  be  withheld  until  the  claimants  go  into  another  court  to  secure 
judgment,  assuming,  for  the  sake  of  the  argument,  that  such  judgment 
could  be  secured?  Suppose,  for  further  illustration  of  the  practical 
diflSculties,  there  should  be  a  dispute  over  the  justness  of  the  claim 
made  with  respect,  for  instance,  to  the  amount  due,  and  the  court  mak- 
ing the  distribution  felt  bound  to  find  under  the  evidence  that  a  cer- 
tain sum  was  due.  Must  it  refer  this  question  to  another  tribunal 
which  might  make  a  different  finding?  The  answer  would  seem  to  be 
that  the  court  having  jurisdiction  of  the  fund,  and  having  through  it 
jurisdiction  of  all  claimants  upon  that  fund,  may  proceed  to  make  dis- 
tribution without  waiting  upon  the  action  of  any  other  court.  If  this 
proposition  adequately  presented  the  question  before  us,  the  question 
would,  we  think,  not  be  raised.  It,  however,  does  not,  for  the  reason 
that  one  of  the  findings  involved,  and  which  must  be  made,  is  that 
this  claimant  has  a  vdid  claim  upon  the  fund,  and  he  has  no  such 
claim  unless  he  has  a  valid  lien,  and  how  can  the  lien  be  valid  if,  in 
the  words  of  the  Pennsylvania  statute,  it  has  been  "wholly  lost?" 

This  brings  us  back  to  the  real  question  in  the  case,  which  is  whether 
there  was  any  legal  necessity  to  issue  a  sci.  fa.  and  to  secure  a  judg- 
ment a^ter  the  lien  had  been  divested  by  the  sale,  and  whether  by 
the  failure  to  do  this  the  lien  was  lost  ?  One  aspect  of  the  question, 
it  seems  to  us,  is  presented  in  the  line  of  cases  whic^  deal  with  the 
proposition  of  whether  a  judgment  creditor,  whose  judgment  has  been 
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divested  by  a  sheriffs  sale,  is  bound  to  revive  his  judgment  at  the 
cost  of  losing  his  claim  upon  the  fund  if  he  does  not  do  so  before  ac- 
tual distribution. 

The  doctrine  of  these  cases  is  that,  under  the  provisions  of  the  acts 
of  assembly  relating  to  judgments  and  debts  which  are  liens  against 
the  real  estate  of  a  decedent,  creditors  cannot  participate  in  a  fund  for 
distribution  unless  their  claims  were  at  the  time  of  sale  liens  against  the 
real  estate,  the  proceeds  of  the  sale  of  which  is  being  distributed.  This 
carries  the  implication  that,  if  then  liens,  they  may  participate,  and  do 
not  lose  their  right,  because,  if  the  land  had  not  been  sold,  they  would 
have  lost  their  lien  against  it  by  a  failure  to  issue  a  sci.  fa.  In  re 
Cake's  Estate,  157  Pa.  457,  27  Atl.  773. 

The  analogy,  we  admit,  is  by  no  means  complete,  and  not  even  close ; 
but  it  is  suggestive  of  thoughts,  some  of  which  are  helpful  and  others 
controlling.    One  of  them  is  that  a  creditor  claimant  in  a  bankruptcy 
court  has  the  status  (through  the  title  of  the  trustee)  of  an  owner,  and 
as  such  has  an  interest  in  the  fund  for  distribution,  which  is  fixed  as 
of  the  date  of  the  vesting  of  that  title.    The  same  doctrine  applies,  gen- 
erally speaking,  to  all  proceedings  dealing  with  claimants  to  a  fund. 
Another  is,  and  this,  if  sound,  is  controlling,  that  the  proof  of  a  claim 
which  a  court  is  distributing  is  the  legal  equivalent  of  a  formal  action 
brought  and  judgment  recovered.    This  it  ordinarily  undoubtedly  is. 
Why  should  such  a  case  as  the  instant  one  be  regardeid  as  an  exception 
to  the  general  rule  ? 

In  Bindley's  Appeal,  69  Pa.  295,  such  proofs  before  an  auditor  were, 
for  the  obvious  reasons  there  so  clearly  pointed  out,  held  not  to  be  the 
l^jal  equivalent  of  the  sci.  fa.  proceedings  required  to  enable  a  credi- 
tor of  the  ancestor  to  follow  real  estate  into  the  hands  of  the  heirs. 
The  judgment  in  that  case  was  delivered  by  a  father  of  the  law,  whose 
expressed  opinions  of  what  the  law  was  would  be  actepted  as  authori- 
tative. We  would  not  cmly  hesitate ;  we  would  not  presume  to  differ 
with  him.  It  is  clear,  however,  that  he  regarded  the  condition  with 
which  he  was  dealing  to  be  an  exception  to  the  general  rule.  We  have 
a  like  high  regard  for  the  judge  who  wrote  the  opinion  in  Howes'  Ap- 
peal, supra.  There,  again,  however,  as  we  read  that  opinion,  we  find 
ourselves  in  accord,  and  not  in  conflict,  with  the  view  there  expressed. 
There  the  act  of  1877  was  deemed  to  be  a  permit  to  disregard  the  words 
of  the  act  of  1901.  The  recognized  principles  governing  the  distribu- 
tions of  a  fund  we  regard  as  the  grant  of  a  like  permission. 

The  line  of  reasoning  followed  by  Judge  Rice  is  that,  in  imposing 
conditions  upon  the  grant  of  the  right  given  to  mechanic's  lien  credi- 
tors, we  must  assume  the  Legislature  to  have  had  in  mind  all  the  diffi- 
culties in  the  way  of  a  comphance  with  those  conditions.  Noncompli- 
ance with  the  conditions,  therefore,  cannot  be  excused  by  writing  into 
them  something  which  is  not  there.  When  the  Legislature,  however, 
by  another  act  (in  Howes'  Appeal,  the  act  of  1877),  has  excused  strict 
comphance  in  certain  situations,  noncompliance  may  not  be  an  obstacle 
to  the  assertion  of  the  right. 

The  practice  of  courts  in  distributing  funds  may  make  another  or 
like  exception,  and  the  instant  case  is  thus  brought  within  the  doctrine 
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of  Howes'  Appeal.  So,  in  the  Bindley  Case,  the  doctrine  Is  recognized 
that  proof  of  a  claim  in  any  court  (and  of  course,  or  even  a  fortiori  in 
bankruptcy  cases)  is  accepted  as  the  equivalent  of  scire  facias,  or  other 
writ  of  summons,  verdict,  and  judgment,  although  it  is  also  there  held 
not  to  apply  to  the  fact  situation  presented  in  the  case. 

This  leaves  us  at  full  freedom  to  apply  the  approved  doctrine  in  the 
instant  case.  That  this  is  imiversally  done  in  practice  argues  for  the 
soundness  of  the  principle.  In  the  distribution  of  funds,  raised  by 
sheriflF's  sales  or  otherwise,  if  the  lands  sold  were  at  the  time  of  the 
sale  subject  to  mechanics'  or  other  claims,  allowance  is  always  made 
upon  proof  of  the  claims.  The  very  point  involved  here  was  present- 
ed and  passed  upon  in  Re  Falls  City  Shirt  Mfg.  Co.  (D.  C)  98  Fed. 
593,  and  discussed  at  page  594  of  the  report  of  the  case. 

The  view  taken  of  the  legal  merits  of  the  claim,  which  the  referee 
disallowed,  has  been  presented  with  great  fullness,  because  this  aspect 
of  the  question  before  the  referee  does  not  appear  to  have  been  present- 
ed to  him,  or,  at  least,  has  not  been  discussed  in  the  very  clearly  rea- 
soned report  which  he  has  made.  This  aspect  of  the  question  was, 
however,  fully  discussed  at  the  argument  before  us,  and  no  suggestion 
made  of  anything  to  be  gained  by  recommitting  the  cause  to  the  ref- 
eree. We  would  have  valued  the  aid  which  a  discussion  by  him  would 
have  given  us,  but  dispose  of  it  as  the  question  is  presented  to  us. 

This  calls  for  the  allowance  of  the  petition  for  review,  and  the  re- 
versal of  the  order  made  by  the  referee,  with  instructions  to  further 
proceed  with  the  cause  in  accordance  with  this  opinicm. 

It  is  therefore  so  ordered. 


Bx  i>arte  BI/AIK.    Br  parte  PHILLIPS.    Ex  parte  TBMPLBTON: 

pistrlct  Court,  S.  D.  New  York.    October  IQ,  1918.) 

Nos.  M&-292  to  M3-291. 

L  CoNSTrnjTioNAL  Law  <S=46(1) — CoNSTirimoNAUTT  or  Act — Nkobssitt  o» 
Detebminatiow. 

It  Is  an  almost  nnlversol  rule  of  the  conrts  not  to  decide  constltatlon- 
al  questions  until  the  neceealty  for  decision  arises  in  tbe  record  b^ore 
the  court. 

2.  Habeas  Coapus  4t=>27,  30(1) — Fdnction  of  Wmt. 

Generally  the  writ  of  habeas  corpus  wUl  not  Issue,  unless  tbe  court 
under  whose  warrant  the  petitioner  is  held  is  without  Jorisdicttmi,  and 
it  cannot  be  used  to  correct  errors. 

3.  Habeas  Cobpus  €s>32 — CIonstitdtionautt  of  Stattttb. 

Petitioners  who  refused,  without  Invoking  the  Fifth  Amendment,  pro- 
tecting against  self-incrimination,  to  obey  a  subpoena  duces  tecum,  or  to 
answer  questions  propounded  to  them  in  a  grand  jury  investigation,  un- 
der AjCt  Cong.  June  25,  1910,  as  amended  by  Act  Aug.  19,  1911,  and  Act 
Aug.  23,  1912  (Comp.  St  1916,  {{  18S-19S),  of  corrupt  practices  la  a  sena- 
torial primary  election  cannot,  liaTtng  been  committed  for  contempt, 
secure  release  on  habeas  corpus  on  the  ground  that  the  statute  was  un- 
constitutional. 

4=9For  oUier  casea  see  same  topic  ft  KBY-NUUBER  In  all  Ker-Nombereil  Dlgasti  ft  Iii4ez«* 
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Applications  for  habeas  corpus  by  Frank  W.  Blair,  ThcMnas  P.  Phil- 
lips, and  Allan  A.  Templeton.    Applications  denied. 

Martin  W.  Uttleton,  of  New  York  City,  for  petitioners. 

Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City,  S.  R.  Rush,  Sp. 
Asst.  Atty.  Gen.,  of  Omaha,  Neb.,  fod  Oliver  E.  Pagan,  of  Washing- 
ton, D.  C  for  the  United  States. 

HENRY  D.  CLAYTON,  District  Judge.  These  three  cases  were 
argued  together;  each  rests  upon  the  same  facts,  and  each  presents 
the  same  questions  of  law. 

The  facts,  and  they  are  not  disputed,  but  appear  of  record,  essen- 
tial to  an  understanding  of  the  questions  presented,  are  as  follows: 
Blair,  Phillips,  and  Templeton,  residents  of  the  city  of  Detroit,  in  the 
state  of  Michigan,  were  each  duly  served  with  subpoenas  at  Detroit, 
requiring  them  to  appear  before  the  United  States  grand  jury  sitting 
in  the  Southern  district  of  New  York,  at  New  York  City.  The  sub- 
poena to  Blair,  and  the  one  to  Templeton  as  well,  was  a  subpoena  duces 
teciun,  requiring  in  the  case  of  each  of  them  that  they  produce  before 
the  grand  jury  certain  records  of  the  Truman  H.  Newberry  sena- 
torial committee  described  in  the  subpoenas. 

The  witnesses  appeared  separately  before  the  grand  jury  in  obedi- 
ence to  the  process  and  were  duly  sworn.  Each  witness  separately 
was  then  asked  certain  preliminary  questions  as  to  his  residence,  occu- 
pation, etc.,  and  each  was  then  asked  questions  touching  the  matter 
then  before  the  grand  jury,  to  wit,  an  inquiry  among  other  things, 
concerning  supposed  violations  of  section  125  of  the  United  States 
Criminal  Code,  Act  M-arch  4,  1909,  c.  321,  35  Stat.  1111  [Comp.  St. 
1916,  §  10295]),  which  relates  to  perjury;  and  the  so-called  federal 
Corrupt  Practices  Act  (Act  Cong.  June  25,'  1910,  c.  7,71,  36  Stat.  822), 
as  amended  by  Act  Aug.  19,  1911,  c.  33,  37  Stat.  25,  and  further 
amended  by  Act  Aug.  23,  1912,  c.  349,  37  Stat.  360  (U.  S.  Comp.  St. 
1916,  §  188).  This  act  defines  political  committees,  requires  the  keep- 
ing and  filing  of  certain  financiad  statements,  limits  the  amount  of  mon- 
ey that  may  be  expended  by  candidates  for  nomination  and  election 
to  the  offices  of  Representative  and  Senator  in  Congress,  forbids  cer- 
tain acts  and  promises  by  candidates  and  committees,  and  provides 
punishment  for  the  violation  of  the  act.  The  act  also  contains  the 
following  provision  (section  8) : 

"Every  statement  herein  required  shall  be  verified  by  the  oath  or  affirmation 
of  the  candidate,  taken  before  an  oflicer  authorized  to  administer  oaths ;  and 
the  depoBltlnK  of  any  sacb  statement  in  a  regiilar  postottlce,  directed  to  the 
clerk  of  the  House  of  Representatlvee  or  to  the  secretary  of  the  Senate,  as  the 
ease  may  be,  duly  stamped  and  registered  within  the  time  required  herein 
shall  be  deemed  a  sufficient  filing  of  any  such  statement  under  any  of  the 
provlsiong  of  this  act"    Comp.  St  1916,  {  195. 

The  inquiry  before  the  grand  jury,  and  about  which  the  testimony 
of  the  witnesses  was  sought,  had  to  do  with  the  verification  in  the 
Southern  district  of  New  Yorit,  and  the  filing  of  reports  to  the  secre- 
tary of  the  United  States  Senate  by  Truman  H.  Newberry,  a  candi- 
263  F.— 61 


Digitized  by 


Google 


802  253  FBDlUUL  BBPOJKTBB 

date  for  the  Republican  nomination  to  the  <^oe  of  United  States 
Senator  at  the  primary  election  held  in  and  under  the  laws  of  the  state 
of  Michigan  in  August,  1918,  which  crffice  is  to  be  voted  for  at  the 
general  election  in  November,  1918.  The  witnesses  were  informed 
th^t  this  was  the  object  of  the  grand  jury  investigation,  that  the  pur- 
pose of  the  prosecution  was  not  to  charge  them  with  any  offense,  and 
that,  if  the  answers  to  the  questions  tended  to  incriminate  or  d^;rade 
the  witness,  the  law  would  not  require  them,  to  answer. 

Each  of  the  witnesses  then  refused  to  answer  the  questions  asked 
concerning  the  matter  under  investigation  on  the  groimds  set  out  in 
a  written  statement  read  to  and  left  with  the  grand  jury  in  each  case. 
This  written  statement  was  to  the  effect  that  the  reason  tfiey  did  not 
answer  the  questions  was  because  the  grand  jury  and  the  court  were 
without  any  jurisdiction  to  inquire  into  the  manner  and  method  of 
the  conduct  of  a  campaign  in  Michigan  for  a  party  nomination,  through 
the  means  of  a  primary  election,  for  United  States  Senator ;  that  said 
federal  Corrupt  Practices  Act  as  amended  is  unconstitutional,  and  that 
no  federal  court  or  federal  grand  jury  in  any  state  has  the  constitu- 
tional authority  to' conduct  an  inquiry  under  said  act  regarding  a  pri- 
mary election  for  the  nomination  of  a  United  States  Senator;  and 
that  they  made  their  statements  upon  advice  of  counsel.  The  witnesses 
were  thereupon  each  separately  asked  by  counsel  for  the  United  States 
whether  they  refused  to  testify  for  the  reason  that  so  to  do  would  in- 
criminate them,  to  which  question  each  witness  replied  that  he  would 
make  no  other  answer  than  a  reference  to  the  reasons  for  his  refusal 
as  set  forth  in  the  written  statement  read  to  and  left  with  the  grand 
jury.  The  witnesses  Blair  and  Templeton  also  refused,  for  the  same 
reasons,  to  produce  the  documents  and  papers  called  for  in  the  sub- 
poenas duces  tecum  served-  on  them. 

On  October  10,  1918,  the  grand  jury  presented  the  witnesses  to  the 
court.  Judge  Edward  E.  Cushman  presiding,  for  contumacy  in  having 
refused  to  answer  the  questions.  The  court,  after  hearing  the  argu- 
ment of  counsel  for  the  petitioners,  including  the  argument  as  to  the 
unconstitutionality  of  the  act,  and  also  the  argument  of  counsel  for 
the  United  States,  ordered  the  witnesses  to  go  again  before  the  grand 
jury  and  answer  the  questions. 

On  October  11,  1918,  the  witnesses  were  called  again  before  the 
grand  jury,  and  counsel  for  the  government  again  propounded  the 
questions  relating  to  the  matter  then  before  the  grand  jury.  The  wit- 
nesses each  again,  for  the  reasons  stated  by  them  when  they  first  ap- 
peared before  the  grand  jury,  declined  to  answer  the  questions  or  to 
produce  the  documents  and  papers  called  for  in  the  subpoenas  duces 
tecum.  Thereupon  the  matter  and  the  witnesses  were  again  presented 
by  the  grand  jury  to  the  court. 

The  matter  was- heard  by  the  court.  Judge  Cushman  presiding,  and 
he  adjudged  the  witnesses  in  contempt  for  failure  to  answer,  and  re- 
manded them  to  the  custody  of  the  United  States  marshal,  to  be  com- 
mitted to  the  Ludlow  Street  Jail  until  they  should  comply  with  the  or- 
der of  the  court  directing  them  to  answer  the  questions  asked  by  the 
grand  jury. 
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The  witnesses  each  now  petition  the  court  for  a  writ  of  habeas  cor- 
pus, and  each  alleges  that  he  is  unlawfully  restrained  of  his  liberty, 
and  withoat  due  procegs  of  law,  and  in  violation  of  the  rights  of  pe- 
titioner secured  to  him  under  the  Constitution  of  the  United  States. 
Each  petitioner  alleges  that  he  is  restrained  solely  under  the  authority 
of  the  order  of  the  court  of  October  11,  1918,  committing  the  peti- 
tioner to  the  custody  of  the  marshal  for  an  alleged  contempt  in  re- 
fusing to  answer  certain  questions  propounded  to  him  before  and  in 
the  presence  of  the  grand  jury.    The  petition  in  each  case  avers : 

"Petitioner  Is  restrained  of  his  liberty  solely  under  and  by  virtue  of  said 
order  of  commitment  and  not  for  any  other  cause  or  reason." 

Paragraph  11  of  each  of  the  petitions  alleges : 

"On  Information  and  belief:  That  the  Congress  of  the  United  States  has 
no  Jurisdiction  to  enact  law*  regulating,  controlling,  or  In  any  maimer  affect- 
ing the  holding  of  primary  elections  for  the  nominations  by  political  parties 
of  candidates  for  the  ofiace  of  United  States  Senator  to  be  voted  for  at  suc- 
ceeding general  elections  to  flU  said  office,  or  regulating,  affecting  or  con- 
trolling In  any  manner  the  conduct  of  candidates  for  such  nomination  at  said 
primary  elections.  That  neither  the  United  States  grand  Jury  nor  the  Dis- 
trict Court  of  the  United  States  for  the  Sonthern  District  of  New  York  has  any 
power  or  authority  to  inquire  Into  the  method  or  manner  of  holding  primary 
elections  In  the  state  of  Michigan  or  elsewhere,  or  to  Inquire  Into,  Indict,  or 
try  any  person  for  an  alleged  violation  of  said  act  of  Congress,  hereinbefore 
described,  whldi  attempts  to  regulate  the  conduct  of  candidates  for  the 
nontlnatlon  for  the  o£Bce  of  United  States  Senator  at  such  primary  elections. 
That  said  act  of  Congress  Is  unconstitutional  and  void,  so  far  as  It  relates  to 
primary  elections,  and  that  the  arrest  and  detention  of  the  petitioner  Is  with- 
out due  process  of  law  and  in  violation  of  his  constitutional  rights.  That 
under  the  facts  hereinbefore  set  out  petitioner  was  not  gnllty  of  contempt  in 
refusing  to  answer  the  questions  asked  him  before  said  grand  Jury,  and  that 
said  court  had  no  jurisdiction  or  power  to  adjudge  petitioner  guilty  of  con- 
tempt, and  said  order  of  commitment  is  nuU  and  void." 

[1]  The  application  for  the  writ  coming  on  to  be  heard,  the  United 
States  moved  to  discharge  and  dismiss  the  writ  of  habeas  corpus,  and 
to  recommit  the  petitioners  to  the  custody  of  the  marshal,  for  the 
reascMi  and  upon  the  ground  that,  under  the  facts  and  circumstances 
stated  in  the  petition  and  shown  by  the  record,  said  writ,  in  legal  ef- 
fect, is  a  writ  of  error. 

Counsel  for  petitioners  has  ably  and  earnestly  urged  that  the  act 
in  question  is  unconstitutional,  in  so  far  as  it  relates  to  the  selection 
through  primary  elections  of  candidates  for  the  offifce  of  United  States 
Senator  and  the  office  of  Representative  in  Congress,  and  while  it  may 
be  said  that  the  government  has  not  made  satisfactory  answer  to  his 
contention,  yet  this  case,  as  will  be  seen,  does  not  render  it  necessary 
to  pass  upon  that  question  now.  As  was  said  by  Mr.  Justice  Peckhain 
in  Baker  v.  Grice,  169  U.  S.  284,  292,  18  Sup.  Ct.  323,  326  (42  L. 
Ed.  74«): 

'It  Is  a  matter  of  common  occurrence — indeed.  It  Is  almost  the  undevlatlng 
rale  of  the  courts,  both  state  and  ftjderal — not  to  decide  constitutional  ques- 
tions until  the  necessity  for  such  decision  arises  in  the  record  before  the 
court." 

The  question  in  the  instant  case  goes  to  the  validity  of  the  order 
adjudging  the  petitioners  in  contempt  and  committing  them  to  jail 
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for  their  refusal  to  testify  after  having  been  directed  so  to  do  by  the 
court. 

[2]  The  Supreme  Court  has  repeatedly  held  that  the  hearing  on 
habeas  corpus  is  not  in  the  nature  of  a  writ  of  error,  nor  is  it  intended 
as  a  substitute  for  the  functions  of  the  trial  court.  Jurisdiction  under 
the  writ  is  confined  to  determining  from  the  record  whether  the  pe- 
titioner is  deprived  of  his  liberty  without  authority  of  law.  Harlan 
V.  McGourin,  218  U.  S.  442,  31  Sup.  Ct.  44,  54  L.  Ed.  1101,  21  Ann, 
Cas.  849.  As  was  said  by  Mr.  Chief  Justice  Fuller,  speaking  for  the 
Supreme  Court  in  the  case  of  In  re  Chapman,  156  U.  S.  211,  215,  15 
Sup.  Ct.  331,  332  (39  I*  Ed.  401) : 

"Tbe  general  mle  Is  that  the  writ  of  babe&s  corpus  will  not  Issne  unless 
the  court,  under  whose  warrant  the  petitioner  is  held,  Is  without  jurisdiction ; 
and  that  it  cannot  be  used  to  correct  errors  [citing  cases].  Ordinarily  the  writ 
will  not  lie  where  there  Is  a  remedy  by  writ  of  error  or  appeal  [citing  cases], 
yet  in  rare  and  exceptional  cases  it  may  be  issued  although  such  remedy 
exists.  Ex  parte  lloyall.  117  U.  S.  241  [6  Sup.  Ct  734,  2»  U  Ed.  868] ;  New 
York  T.  Eno,  155  U.  8.  89  [15  Sup.  Ct.  .30,  39  U  Ed.  80]." 

The  case  of  Henry  v.  Henkel,  235  U.  S.  219,  35  Sup.  Ct  54.  59  L. 
Ed.  203,  decided  by  the  Supreme  Court  in  1914,  appears  to  the  court 
to  be  decisive  authority,  under  the  circumstances  of  these  cases,  that 
the  writs  of  habeas  corpus  should  not  be  issued  and  the  petitioners  dis- 
charged from  custody.  In  that  case  the  petitioner,  Henry,  was  sum- 
moned before  the  committee  on  banking  and  currency  of  the  House  of 
Representatives  of  the  United  States,  which  committee,  under  a  reso- 
lution of  the  House,  was  then  investigating  the  financial  affairs  and 
activities  of  nationad  banks  and  other  corporations.  He  answered 
many  of  the  questions  asked  by  the  committee,  but  declined  to  answer 
certain  other  questions,  not  because  the  answers  would  tend  to  in- 
criminate him,  but  because  he  "considered  it  dishonorable  to  reveal 
the  names  of  his  customers."  He  was  reported  to  the  House,  and 
that  body  directed  that  the  facts  be  laid  before  the  grand  jury  for 
the  District  of  Columbia.  This  was  done,  and  Henry  was  indicted. 
He  was  arrested  in  New  York,  and  when  taken  before  the  United 
States  commissioner  demanded  an  examination,  and  moved  for  his 
discharge  upon  the  ground  that  the  commissioner  was  without  juris- 
diction, since  it  appeared  on  the  face  of  the  complaint  that  he  was 
not  charged  with  any  offense  against  the  United  States.  The  com- 
missioner ordered  him  held  for  a  removal  warrant  from  the  District 
Judge.  Henry  then  applied  to  the  District  Judge  for  a  writ  of  habeas 
corpus,  and  on  the  hearing  introduced  all  the  testimony  that  had  been 
submitted  to  the  commissioner,  and  asked  for  his  discharge  on  grounds 
similar  to  those  presented  to  the  committing  magistrate.  The  District 
Judge  discharged  the  writ  and  held  the  petitioner.  An  appeal  was 
taken  to  the  Supreme  Court,  where  the  same  contentions  were  made 
in  Henry's  behalf,  and  the  insistence  was  made  that  the  resolution  of 
the  House  of  Representatives  did  not  authorize  the  inquiry  in  which 
Henry  refused  to  testify ;  that  the  facts  charged  did  not  constitute  an 
offense  against  the  statute,  or,  if  so,  that  the  statute  was  void.  Mr. 
Justice  Lamar,  speaking  for  the  court,  said  (235  U.  S.  227,  228,  35 
Sup.  Ct.  56,  59  L.  Ed.  203): 
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"When  a  peiBon  under  arrest  applies  for  dlsdmrge  on  writ  of  habeas  corpus 
tbe  issue  presented  is  whether  be  Is  unlawfully  restrained  of  his  liberty.  Rev. 
Stat  i  7S2  [Oomp.  St  1916,  8  1280].  But  there  is  no  unlawful  restraint  where 
lie  Is  held  under  a  valid  order  of  commitment,  so  that  In  strict  logic  the  in- 
quiry might  extend  to  the  legal  suffldeacy  of  the  order.  In  view,  however,  of 
the  nature  of  the  writ  and  of  the  character  of  the  detention  under  a  war- 
rant, no  hard  and  fast  rule  has  been  announced  as  to  how  far  the  court  will 
go  in  passing  upon  questions  raised  in  habeas  corpus  proceedings.  In  cases 
wblch  Involve  a-  conflict  of  jurisdiction  between  state  and  federal  authorities, 
or  where  the  treaty  rights  and  obligations  of  the  United  States  are  Involved, 
and  in  that  dasa  of  cases  pointed  out  in  Ex  parte  Recall,  117  U.  S.  241  [6 
Sup.  Ct  734,  29  L.  Ed.  868],  B>x  parte  Lrfinge,  18  Wall.  163  [21  L.  Bd.  872], 
New  York  v.  Eno,  165  U.  S.  89  [16  Sup.  Ot.  80,  89  L.  Ed.  80],  and  In  re  loney, 
134  TJ.  S.  372  [10  Sup.  Ct  584,  33  U  Ed.  949],  the  court  hearing  the  applicatlou 
■will  carefully  Inquire  into  any  matter  involving  the  legality  of  the  detention 
and  remand  or  discharge  as  the  facts  may  require.  But,  barring  sudi  ex- 
cepticmal  cases,  the  geneo-al  rule  is  that,  on  sudi  applications,  the  hearing 
should  be  confined  to  the  single  question  of  jurisdiction  and  even  that  will 
not  be  decided  in  every  case  in  whidi  it  is  raised.  For  otherwise  the  'habeas 
corpus  courts  could  thereby  draw  to  themselves,  in  the  first  instance,  the 
control  of  all  prosecutions  in  state  and  federal  courts.'  To  establish  a  general 
rule  that  the  courts  on  habeas  corpus,  and  In  advance  of  trial,  should  deter- 
mine ever;  jurisdictional  question,  would  interfere  with  the  administration 
of  the  criminal  law  and  afford  a  means  by  which,  with  the  existing  right  of 
appeal,  delay  could  be  secured  when  the  Ccmstitutlon  contemplates  that  there 
shall  be  a  speedy  trial,  both  in  the  interest  ot  the  public  and  as  a  right  to  the 
defendant 

"The  question  has  been  before  this  court  in  many  cases — some  on  original  ap- 
plication and  others  on  writ  of  error ;  in  proceedings  which  began  after  arrest 
and  before  commitment ;  after  commitment  and  before  conviction ;  after 
c<»ivictlon  and  before  review.  The  applications  were  based  on  the  ground  at 
the  InsufllclMicy  of  the  charge,  the  insuffldency  of  the  evidence,  or  the  un- 
constitutionality of  the  statute,  state  or  federal,  on  which  the  charge  was 
based.  In  SMne  of  the  cases  the  applicants  have  advanced  the  same  argu- 
ments that  are  here  pressed,  induding  that  of  the  hardship  of  being  taken  to 
a  distant  state  for  trial  upon  an  indictment  alleged  to  be  void. 

"But  in  all  these  instances,,  and  notwithstanding  the  variety  of  forms  in 
which  the  question  has  been  presented,  the  court  with  the  exceptions  named, 
has  uniformly  held  that  the  hearing  on  habeas  corpus  is  not  In  the  nature  of 
a  writ  of  error  nor  is  It  intended  as  a  substitute  for  the  functions  of  the 
trial  court  Manifestly,  this  Is  true  as  to  disputed  questions  of  fact  and  it 
Is  equally  so  as  to  disputed  matters  of  law,  whether  they  relate  to  the  sufil- 
ciency  of  the  Indictment  or  the  validity,  of  the  statute  on  which  the  charge  Is 
based.  These  and  all  other  controverted  matters  of  law  and  fact  are  for  the 
determination  of  the  trial  court  If  the  objections  are  sustained  or  If  the 
defendant  is  acquitted  he  wUl  be  disdiarged.  If  they  are  overruled  and  he  is 
convicted  he  has  his  right  of  review.  Kalzo  v.  Henry,  211  U.  S.  146,  148  [29 
Sup.  Ct.  41,  56  Ij.  Ed.  125].  The  rule  Is  the  same  whether  he  Is  committed 
for  trial  In  a  court  within  the  district  or  held  under  a  warrant  of  removal  to 
another  state.  He  cannot,  in  either  case,  anOdpate  the  regular  course  of 
proceeding  by  alleging  a  want  of  jurisdiction  and  demanding  a  ruling  thereon 
in  habeas  corpus  proceedings  [dting  many  cases]. 

"The  last  of  these  dedslons  (Ex  parte  Koyall,  117  V.  S.  241  [6  Sup.  Ot.  7.W, 
29  Ia,  Ed.  868])  Is  particularly  la  point  not  only  because  of  the  applicability 
of  Its  reasoning  to  the  present  case,  but  because  of  the  fact  that  the  writ 
was  there  denied  even  though  the  statute,  on  which  the  diarge  was  based, 
was  ultimately  held  to  be  void.  Royall  v.  Virginia,  116  U.  S.  572,  579,  5S3  [0 
Sup..Ct  610,  29  Xj.  Ed.  735];  Same  v.  Same,  121  TJ.  S.  102,  104  [7  Sup.  Ct 
826,  30  L.  Ed.  883] ;  In  re  Royall,  125  U.  S.  696  [8  Sup.  Ct.  1392,  31  L.  Ed. 
8K],» 

[3]  But  the  present  case  is  even  stronger  than  the  Henry  Case,  be- 
cause here  the  question  of  the  constitutionality  of  the  act  is  sought  to 
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be  raised  by  a  witness  before  the  grand  jury,  and  not  by  a  defend- 
ant.   Nor  does  the  witness  invdce  the  protection  of  the  Fifth  Amend- 
ment, which  declares  that  "no  person     *     *    *     shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself."    Unless  the  testi- 
mony sought  to  be  elicited  from  ttie  witness  would  tend  to  incriminate 
him  and  expose  him  to  prosecution,  he  must  answer  the  questions  pro- 
pounded.   Hale  V.  Henkel,  201  U.  S.  43,  66,  26  Sup.  Ct.  370,  50  L. 
Ed.  652.    Certainly,,  under  the  facts  of  these  cases,  the  petitioners,  the 
witnesses  before  the  grand  jury,  cannot,  as  the  sole  ground  for  their 
refusal  to  answer  the  questions,  be  heard  to  say,  after  they  have  been 
advised  of  their  rights  and  ordered  by  the  court  to  answer  the  ques- 
tions, in  justification  of  their  failure  to  answer,  that  they  had  been  ad- 
vised that  the  act,  violations  of  which  were  being  investigated  by  the 
grand  jury,  is  unconstitutional.    They  can  only  justify  their  refusal 
to  answer  by  showing  that  the  answers  would  incriminate  them.    As 
was  said  by  Mr.  Justice  McKenna  in  Nelson  v.  United  States,  201  U. 
S.  92,  115,  26  Sup.  Ct.  358,  36^5  (50  L.  Ed.  673): 

"These  writs  of  error  are  not  prosecuted  by  the  parties  In  the  original  suit, 
but  by  witnesses,  to  review  a  judgment  of  contempt  against  them  for  dis- 
obeying orders  to  testify.  Being  witnesses  merely,  it  Is  not  open  to  them  to 
make  objections  to  the  testimony.  The  tendency  or  effect  of  the  testimony 
*  *  *  Is  no  concern  of  theirs.  The  basis  of  their  privilege  la  different  from 
that  and  entirely  personal.    •    •    » »• 

That  is,  they  are  protected  against  self-incrimination.  It  catmot  be 
doubted  that  the  decision  of  the  Supreme  Court  in  the  Nelson  Case 
would  have  been  the  same,  had  the  witnesses  based  their  refusal  to 
testify  on  the  ground  of  the  unconstitutionality  of  the  statute  under 
which  the  investigation  was  being  had. 

It  is  not  alleged  or  claimed  that  there  is  any  irregularity  in  the  or- 
ganization of  the  grand  jury,  and  its  legality  is  not  questioned. 

Here  we  have  a  legal  grand  jury,  proceeding  in  a  lawful  and  orderly 
manner  to  make  certain  investigations.  Witnesses  are  legally  sum- 
moned, appear,  and  are  duly  sworn.  They  are  advised  as  to  the  mat- 
ter under  investigation,  the  charge,  and  they  are  advised  of  their  right 
to  refuse  to  answer  if  the  answers  would  tend  to  incriminate  them. 
They  do  not  claim  any  such  privilege.  The  grand  jury  has  presented 
them;  the  court  has  heard  the  matter  and  ordered  that  they  testify; 
they  have  again  refused  to  testify  for  the  same  reasons,  and  were  com- 
mitted for  a  contempt.  Under  these  facts  there  can  be  no  doubt  that 
the  order  of  commitment  is  valid,  and  that  the  petitioners  are  not  un- 
lawfully restrained  of  their  liberty. 

It  may  not  be  inappropriate  to  say  that  the  court  does  not  doubt  the 
statement  made  in  the  argument  that  the  witnesses  are  reputable  bank- 
ers and  business  men,  and  that  to  require  them  to  bring  to  New  York 
from  Detroit,  Mich.,  where  they  reside,  the  numerous  books  and  pa- 
pers called  for  by  the  subpoenas  duces  tecum,  would  be  to  impose  great 
liardship  upon  them.  But  this  objection  relates  to  the  matter  of  in- 
convenience and  hardship,  to  the  wisdom  or  unwisdom  of  the  acts  oi 
Congress  having  to  do  with  the  regulation  of  primary  elections  imder 
the  laws  of  a  state.  That  the  act  of  Congress  may  visit  inconvenience 
and  hardship  upon  the  citizens,  and  that  the  act  of  Congress  may  be 
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unwrise,  suggest  matters  not  to  be  dealt  with  by  the  courts.  And,  as 
I  have  held,  the  constitutionality  of  the  act  of  Congress  cannot  be  chal- 
lenged in  this  proceeding.  I  may  say,  also,  that  it  is  not  my  province 
to  make  the  law  of  habeas  corpus.  I  cannot  add  to  nor  can  I  sub- 
tract from  it  It  is  my  duty  to  declare  the  law  governing  this  trial  as 
I  find  it. 

It  results,  from  what  has  been  said,  that  the  writ  of  habeas  corpus  in 
each  case  must  be  dismissed  and  discharged,  and  each  petitioner  be  re- 
manded to  the  custody  of  the  marshal;  and  such  order  will  accord- 
ingly be  entered. 


SWANN  T.  AUSTBLIi  et  aJ. 
(IMstrlct  CoTirt,  N.  D.  Georgia.     October  3,  191&) 

1.  Courts  4=M88(13) — ^Pbdebai.  Codbts-^Tubisdiotion. 

Wblle  the  federal  conrt  will  not  interfere  In  the  adrninletratlon  of 
estates  of  decedents,  -where  It  is  necessary  for  the  contt  to  Interfere 
with  the  Bctoal  administration,  etc.,  held,  the  necessary  diversity  of 
citizenship  and  jurladlctlonal  amonnt  existing,  that  the  federal  court 
conld  entertain  a  suit  looking  to  the  determination  of  plaintiff's  rights 
In  the  estate  of  a  deceased  person,  where  the  management  etc.,  was  not 
affected. 

2.  Wuja  «s>8Q2(2) — Ei£OTtoH — Acceleration  ot  Remaindeb. 

Where  a  widow  renounced  the  will,  which  gave  her  a  life  estate,  etc., 
and  was  assigned  dower,  held  that,  as  the  husband's  will  providing  that 
children  in  being  at  death  of  wife  should  take  in  remainder,'  etc.,  showed 
an  intention  that  only  those  of  the  testator's  blood  should  take,  re- 
mainders in  the  dower  cannot  be  deemed  accelerated,  so  as  to  allow  a 
spouse  of  a  child  dying  before  the  widow  to  take. 

3.  WnjiS  #=>853 — Accbxx&ation  ov  Rekaindeb. 

To  WMTk  an  acceleration  of  a  remaindeir,  the  particular  estate  as  a 
whole  must  terminate,  and  even  then  the  acceleration  results  only  from 
the  presumed  intent  of  the  testator,  and  will  not  take  place,  if  contrary 
to  such  intent. 

4.  OoUBTs  «=3e5 — ^Pedebal  Coubts — State  Decisions. 

In  determining  rights  under  a  will,  decisions  of  the  courts  of  the  state 
of  the  testator's  residence,  wher^n  the  property  was  located,  are  con- 
trolling. 
6.  Judgment  «=>743(2) — Conclusiveness — Titlb  to  Land. 

Where  plaintiff  claimed  property  on  the  ground  that,  as  testator's 
widow  renounced  the  will  and  dower  was  assigned,  remainders  to 
children  were  accelerated,  held,  that  the  record  of  a  case  to  which  tue 
heirs  and  executors  were  parties,  involving  disposition  of  property  In 
which  the  widow  would  otherwise  have  had  n  life  interest,  was  not  admis-  - 
sibl& 

In  Equity.  Bill  by  Alfred  R.  Swann  against  W.  W.  Austell,  as  exec- 
utor, and  others.    Bill  dismissed. 

Turner,  Kennerly  &  Cate,  of  Knoxville,  Tenn.,  and  Anderson, 
Rountree  &  Crenshaw,  of  Atlanta,  Ga.,  for  plaintiff. 

C.  T.,  h.  C.  &  J.  I,,  Hopkins  and  King  &  Spalding,  all  of  Atlanta, 
Ga.,  for  defendants. 

i=>Far  other  cues  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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NEWMAN,  District  Judge.  Alfred  Austell,  Sr.,  a  resident  (rf 
Fultoii  county,  Ga.,  died  on  the  7th  day  of  December,  1881,  leaving  a! 
last  will  "and  testament  dated  February  1,  1878,  which  was  duly  pro- 
bated in  the  court  of  ordinary,  Fulton  county,  Ga.,  at  the  January 
term,  1882.  .  At  the  time  of  his  death  there  survived  him,  as  heirs  at 
law,  his  widow,  Mrs.  Francina  C.  Austell,  and  his  four  children,  \V. 
W.  Austell,  Mrs.  Leila  Austell  Thornton,  Mrs.  Janie  Austell  Swann, 
and  Alfred  Austell,  Jr.,  between  whom,  by  the  terms  of  the  will,  his 
property  was  divided. 

After  the  probate  of  said  will,  Mrs.  Francina  C.  Austell,  the  widow, 
filed  her  petitions  in  the  superior  courts  of  Fulton,  Campbell,  and 
Douglas  counties,  in  each  of  which  property  belonging  to  the  estate  oi 
the  deceased  was  located,  objecting  to  the  will  and  renouncing  her 
rights  thereunder,  and  praying  that  dower  be  set  apart  to  her  in  lands 
and  tenements  owned  by  the  testator  at  the  time  of  his  death. 

Upon  her  application,  filed  in  the  superior  court  of  Pulton  county, 
a  decree  was  rendered  on  the  3d  day  of  November,  1882,  fixing  i!ie 
particular  parcels  of  land  which  had-  been  admeasured  to  her,  and 
gfiving  her  as  dower  the  home  on  Marietta  street,  and  that  part  of  ihc 
property  known  as  the  "Trout  House  lot,"  which  was  located  on  Line 
street,  now  Edgewood  avenue,  which  was  described  to  have  approxi- 
mately 100  feet  frontage  on  North  Pryor  street  and  a  like  frontage  on 
said  Line  street;  and  upon  the  petition  filed  in  Campbell  and  Douglas 
counties,  dower  was  also  admeasured  and  decrees  entered  thereon, 
setting  apart  a  part  of  the  land  in  Campbell  county,  known  as  the 
"Latham  plantation,"  and  a  part  of  the  land  in  Douglas  county,  known 
as  the  "Gorman  plantation."  Subsequently  an  agreement  was  entered 
into  between  all  parties  at  interest,  under  which  the  widow  surrendered 
all  of  her  claim  of  dower  in  the  Douglas  county  plantation,  which 
had  been  specially  devised  by  the  testator,  to  Alfred  Austell,  Jr.,  and 
was  granted,  in  lieu  thereof,  the  remainder  of  the  Campbell  county 
plantation,  which  had  not  already  been  set  apart  as  dower. 

Immediately  after  the  renunciation  of  the  will  and  the  taking  of 
dower  by  the  widow,  the  executors  filed  a  bill  in  the  superior  court  of 
Fulton  county  relating  to  the  rights  of  the  widow  and  the  children  in 
the  "Trout  House"  property,  under  whirh  a  verdict  and  decree  wai 
rendered  in  November,  1886,  referring  in  terms  to  the  entire  "Trout 
House  lot,"  including  that  which  had  been  theretofore  set  apart  as  dow- 
er, holding  that  the  widow  had  no  interest  in  this  property,  and  that  the 
executors  should  sell  same  at  public  auction  and  divide  the  proceeds 
among  the  four  children.  In  pursuance  of  said  decree,  however,  the 
executors  sold  only  that  part  of  the  properly  referred  to  which  was 
not  set  apart  as  dower;  that  is,  that  part  which  fronted  on  Decatur 
street  and  ran  back  along  North  Pryor  street  about  140  feet,  to  an 
alley  which  separated  this  part  of  the  Trout  House  lot  from  that  which 
had  been  set  apart  as  dower. 

No  question  is  made  here  as  to  the  residue  of  the  estate,  or  any 
property  belonging  to  the  estate,  except  that  set  apart  to  the  widow  as 
her  dower,  as  stated  above. 

On  April  9,  1893,  Mrs.  Janie  Austell  Swann,  one  of  the  children  of 
the  testator,  died  testate,  bequeathing  her  entire  estate,  of  every  char- 
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acter,  except  certain  unimportant  devises  and  bequests,  to  her  hus- 
band, James  Swann.  James  Swann  died  in  April,  1903,  also  leaving 
a  will,  by  which  whatever  interest  he  had  acquired  from  his  wife  in 
and  to  any  of  the  dower  property  was  devised  to  his  brother,  Alfred 
R.  Swann,  who  is  the  plaintiff  here. 

Mrs.  Francina  C.  Austell,  the  widow,  died  in  May,  1917,  having 
held  and  enjoyed  the  dower  lands  up  to  the  time  of  her  death.  Upon 
her  death  there  still  survived  her  three  of  the  children  of  the  testator, 
namelv.  W.  W.  Austell,  Mrs.  Leila  A.  Thornton,  and  Alfred  Aus- 
tell, Jr. 

The  contention  here  is  that,  when  Mrs.  Austell,  the  widow,  renounc- 
ed her  right  under  the  will  and  took  dower,  the  rights  of  the  remain- 
dermen under  the  Austell  will  were  accelerated,  and  that  fee-simple 
title  at  once  vested  in  the  remaindermen  to  the  property  as  to  which 
there  was  a  remainder,  when  the  particular  estate  was  in  Mrs.  Austell. 
The  further  contention  then  is  that  Mrs.  Janie  Austell  Swann,  by  the 
terms  of  the  will,  took,  by  acceleration,  a  vested  interest  in  the  prop- 
erty in  which  the  widow  was  given  a  life  estate,  which  interest  passed 
by  her  will  to  her  husband,  James  Swann,  who  devised  it  to  Alfred 
R.  Swann,  the  plaintiff  here. 

The  question  of  jurisdiction  is  raised  in  this  case,  on  the  ground 
that  the  estate  is  still  being  administered  in  the  court  of  ordinary  of 
Fulton  county,  and  answers  have  been  filed  which  make  the  ques- 
tions hereinafter  discussed. 

[1j  Of  course,  it  is  well  understood  that  federal  courts  will  not 
interfere  in  the  administration  of  estates  of  decedents,  where  it  is 
necessary  for  the  court,  through  its  officers,  to  lay  its  hands  in  any 
way  upon  the  property,  or  to  .interfere  with  the  actual  administration 
of  the  estate.  Where  a  case  is  made  inter  partes,  the  necessary  diversi- 
ty of  citizenship  and  the  jurisdictional  amount  existing,  a  federal  court 
can  hear  a  case  looking  to  the  determination  of  the  rights  of  the  plain- 
tiff in  and  to  the  property  of  the  estate  of  a  deceased  person,  without 
interfering  in  any  way  with  the  possession  of  the  properly  or  the 
management  of  the  estate.  I  have  reached  the  conclusion  that  a  de- 
cree could  be  entered  in  this  case  determining  the  rights  of  the  plain- 
tiff, in  the  event  the  court-  should  agree  with  him  about  the  same,  and 
should  conclude  that  he  is  entitled  to  recover  against  the  defendants 
on  the  case  here  made  by  him. 

Mrs.  Janie  Austell  Swann  died  in  1893,  and  James  Swann,  her  hus- 
band, died  in  1903,  and  both  died  testate,  as  stated  above. 

[2-4]  The  question  arising  in  this  case  is  rather  unusual,  and  quite 
interesting  and  important.  The  plaintiff  claims  an  acceleration  of  the 
remainder  interest  of  Gen.  Austell's  children  by  reason  of  the  widow 
renouncing  her  rights  under  the  will  and  electing  to  take  dower  in  the 
estate.  He  has  brought  to  the  attention  of  the  court  a  njtmber  of 
authorities  which  he  claims  support  his  position  that  there  was  such 
an  acceleration  in  this  case,  and  consequently  that  he  has  a  one-fourth 
interest  in  the  property,  the  title  to  which,  it  is  contended,  passed  to 
Mrs.  Swann,  by  reason  of  such  acceleration. 
Gen.  Austell,  by  his  will,  disposed  of  the  three  pieces  of  property 
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which  are  for  consideration  here.  One  was  the  home  place  on  Mari- 
etta street,  in  Atlanta,  Ga.,  one  was  what  was  called  the  "Trout  House 
lot,"  fronting  on  Decatur  street,  and  running  back  along  North  Pryor 
street  to  Line  street,  and  the  third  was  a  Campbell  county  farm,  known 
as  the  Latham  plantation. 
As  to  his  home  place  he  said  this,  in  the  first  item  of  his  will ; 

"After  the  payment  of  all  my  Just  debts,  I  give,  bequeath  and  devise,  to  my 
beloved  wife,  Franclna,  the  dwelling  house  and  lot,  -whereon  and  wherein  I 
now  reside,  which  fronts  on  Marietta  street  in  the  dty  of  Atlanta,  in  said 
county  and  state,  being  on  the  south  side  of  said  street,  and  is  bounded  on 
the  west  by  the  lot  of  the  First  Presbyterian  Church  of  Atlanta,  on  the  east  by 
the  lot  of  C.  Kontz,  except  that  portion  of  said  lot  which  fronts  on  the  right 
of  way  of  the  Western  &  Atlantic  Hallroad,  and  extends  back  from  said 
right  of  way  to  the  back  line  of  said  lot  of  said  First  Presbyterian  Ohurdi. 

"To  have,  hold,  uaei,  and  occupy,  as  a  home  for  her  and  our  children  for 
and  during  the  natural  life  of  my  said  wife,  or  imtil  she  shall  marry  again. 

"Upon  Qie  happening  of  either  of  which  events  said  property  shall  go  to 
and  belong  to  my  children  that  may  be  Uvlng  at  the  time  of  the  de&th  or 
marriage  of  my  said  wife,  share  and  share  alike,  or  If  any  of  my  diildren  shall 
be  dead,  at  that  time,  leaving  diildren  survlvlJig  them,  such  last  menttoned 
children  shall  take  the  share  of  their  deceased  parent. 

'  "And  I  expressly  devise  and  direct  that  the  said  dwelling  house  and  lot 
shall  not  be  Incumbered  by,  or  subject  to  the  payment  of  any  debt  or  aeois, 
she,  my  said  wife,  may  contract,  or  any  contracts  she  may  make,  but  shall 
remain,  during  her  life,  or  widowhood,  a  secure  and  unmolested  home  and 
residence  for  her  and  nxy  said  children,  while  they  reside  with  her,  and  under 
her  maternal  care  and  protection;  not  meaning  by  this,'  however,  that  she 
shall  be  compelled  to  have  any  of  our  children  live  with  her,  unless  she  shall 
so  desire." 

The  meaning  of  this  item  is  very  plain.  The  home  place  on  Marietta 
street  was  to  go  to  Mrs.  Austell  as  a  home  for  life,  or  widowhood, 
with  remainder  after  her  decease,  or  if  she  married,  to  their  child  or 
children  then  living-r-that  is,  living  at  the  time  of  Mrs.  Austell's  death 
or  marriage — or  to  the  child  or  children  of  any  deceased  child  or  chil- 
dren. 

Mrs.  Austell  renounced  the  will  and  elected  to  take  dower,  which 
was  admeasured  to  her  in  the  home  place  on  Marietta  street,  the  rear 
of  the  Trout  House  lot,  that  is,  the  part  fronting  on  Line  street,  now 
Edgewood  avenue,  and  running  back  alcmg  North  Pryor  street  to  an 
alley,  and  also  in  and  to  the  farm  in  Campbell  county,  known  as  the 
Latham  plantation. 

Gen.  Austell  disposed  of  the  Trout  House  property  in  the  second 
item  of  his  will,  which,  with  the  directions  he  gave  as  to  this,  is  as 
follows : 

"It  is  my  will  and  desire,  and  I  hereby  devise  and  direct  that  my  executors 
hereinafter  named,  shall  not  sell,  during  the  life  of  my  said  wife,  any  of  my 
store  houses,  or  other  houses,  on  the  lot  known  as  the  'Trout  House'  lot,  on 
the  comer  of  Decatur  and  Pryor  streets,  in  said  dty  of  Atlanta,  fronting  on 
Decatur  street  one  hundred  feeit,  more  or  less,  and  extending  back  at  right 
angles  wi'th  Decatur  street,  and  on  Pryor  street,  to  Line  street,  but  they  may 
build,  out  of  any  funds  that  may  come  into  their  hands,  if  they  deem  it 
best,  other  store  houses  on  the  part  of  said  lot  adjoining  the  building  known 
as  the  Austell  comer. 

"I  direct  iny  said  executors  to  collect  the  rents  of  the  storehouses,  or  other 
houses,  as  may  be  on  said  'Trout  House'  lot,  and  out  of  the  rents  so  collected, 
that  they  pay  my  said  wife  the  sum  of  two  thousand  dcdlara,  payable  iii 
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eqnal  Quarterly  payments,  for  «ach  and  ereiy  year  of  her  natural  life, 
whether  she  marries  a^ln  pr  not. 

"And  my  executors  are  directed  to  take  the  receipt  for  the  same  from 
herself  alone  and  to  pay  it  to  no  other  person. 

"My  executors  are  further  directed,  after  paying  my  said  wife  the  sum 
of  money  aforesaid,  to  divide  the  balance  equally  between  my  said  children, 
and  after  the  death  of  my  said  wife  to  sell  the  said  store  houses  and  lot 
and  divide  the  proceeds  of  such  sale  among  my  children,  share  and  share 
alike,  the  child  or  children  of  any  deceased  child  of  mine  to  take  the  share  of 
their  deceased  parent" 

The  Latham  plantation  is  disposed  of  in  the  ninth  item  of  the  will, 
which  is  as  follows : 

"I  further  will  and  direct  that  all  the  residue  of  my  estate,  of  whatever 
kind  or  nature,  whether  real,  personal  or  mixed,  not  hereinbefore  disposed  of 
shall  be  sold,  or  converted  Into  money,  by  my  executors,  at  such  time  and 
place  and  under  such  circumstances,  as  they  may  deem  best,  by  public  sale, 
sudi  reasonable  notice  of  time  and  place  of  sale  as  they  may  deem  best,  to 
be  given  by  publication  and  the  proceeds  to  be  equally  divided  between  my 
children,  share  and  shara  alike." 

It  appears  from  this  that  no  life  estate  vested  in  Mrs.  Austell  by 
the  will  except  her  life  estate  in  the  home  place  on  Marietta  street. 
Both  as  to  the  "Trout  House"  lot  and  as  to  the  f  ann  in  Campbell  coun- 
ty, no  life  estate  was  created  in  any  one.  On  the  contrary,  as  to  both 
of  these  places,,  the  direction  of  the  will  was,  first,  as  to  the  "Trout 
House"  lot,  that  the  rents  should  be  collected  and  as  much  as  $2,000 
annually  paid  to  his  wife,  and,  as  to  the  Latham  plantation,  it  was  to 
be  converted  into  money,  at  the  discretion  of  the  executors,  and  the 
proceeds  divided  between  his  children.  So  I  am  unable  to  see  how 
the  doctrine  of  acceleration  can  affect  at  all  the  property  covered  by 
these  two  items  of  the  will.  The  only  property  here  to  which  his  con- 
tention can  apply,  if  it  applies  to  that,  is  the  home  place  on  Marietta 
street. 

In  determining  how  far  the  doctrine  of  acceleration  of  remainder 
interest  applies  to  this  place,  let  usget  first  what  was  the  intention  of 
the  testator  as  to  this  property.  Tne  Supreme  G)urt  of  Georgia,  in 
Toombs  V.  Spratlin,  127  Ga.  762,  773,  57  S.  E.  59,  60,  says  this : 

"To  work  an  acceleration  of  a  remainder,  the  particular  estate  as  a  whole 
must  terminate.  And  even  then  the  acceleration  results,  not  from  any  arbi- 
trary rule,  but  from  the  presiuned  Intent  of  the  testator,  and  will  not  take 
place  If  contrary  to  bis  expressed  Intent" 

The  provision  of  the  will  as  to  this  hc«ne  place  is: 

"Upon  the  happening  of  either  of  such  events  [that  is,  the  death  or  mar- 
riage of  Mrs.  Austell]  said  property  shall  go  to  and  belong  to  my  children 
that  may  be 'living  at  the  time  of  the  death  or  marriage  of  my  said  wife, 
share  and  share  alike,  or  if  any  of  my  children  slmll  be  dead,  at  that  time, 
lea-ving  children  surviving  them,  such  last  mentioned  children  diall  take 
the  share  of  their  deceased  parent." 

The  tenth  item  of  the  will  is  as  follows: 

"In  any  item  of  my  will,  where  a  division  of  property  Is  directed  to  be  made, 
between  my  dilldren,  I  hereby  declare  it  to  be  my  will  and  desire  that  if  any 
of  my  children  should  be  dead,  ^t  the  time  such  division  is  to  be  made,  leav- 


Digitized  by 


Google 


812  253  FEDERAL  BBFOBTEB 

Ing  any  chfld  or  children  surviving  them,  that  sncb  sorvlvlns  dilld  or  children 
shall  take  the  portion  of  their  deceased  parent.    . 

"And  In  the  event  any  of  my  children  shall  die,  before  the  division  of  any 
part  or  the  whole  of  my  estate,  as  provided  for  In  this,  my  wlU,  leaving  no 
Issne,  or  surviving  children,  then  it  is  my  wUl  and  desire  that  the  portion 
of  my  estate  that  would  have  otherwise  gone  to  such  deceased  child  or 
children,  shall  be  divided  between  my  other  surviving  child  or  chlldrm,  share 
and  share  alike." 

The  latter  part  of  this  item  is  the  important  part  here ;  that  is,  the 
portion  which  provides  how  the  property  shall  go  in  the  event  any 
of  his  children  should  die  leaving  no  child  or  children.  It  is  perfectly 
clear  from  this,  as  to  all  of  his  property,  Gen.  Austell  desired,  as  to  a 
certain  portion  of  the  estate,  that  same  should  be  sold  and  divided  a> 
provided  in  the  will,  and,  as  to  property  which  would  become  available 
for  distribution  upon  the  death  of  his  wife,  it  should  be  similarly  di- 
vided, that  is,  among  his  children,  and,  if  any  child  should  die  leav- 
ing descendants,  to  the  descendants  of  such  child  in  lieu  of  the  par- 
ent, and,  if  any  of  his  children  should  die  leaving  no  child  or  children, 
then  to  the  other  children.  This  provision  by  Gen.  Austell  as  to  hi:; 
desire  with  reference  to  his  property  and  his  intention  runs  all  through 
the  will  and  is  too  clear  to  be  mistakable. 

Construing  the  clause  in  the  will  with  reference  to  the  home  place 
in  the  light  of  the  rule  I  have  stated  from  the  case  of  Toombs  v.  Sprat- 
lin,  supra,  in  which  the  Supreme  Court  of  the  state  has  said  that  ac- 
celeration results  not  f  rcMn  any  "arbitrary  rule,"  and  will  not  take  place 
contrary  to  the  testator's  express  intent,  it  seems  to  me  that  the  inten- 
tion of  Gen.  AusteU  in  this  will  is  too  plain  to  be  questioned.  Ot 
course,  it  is  a  Georgia  case,  and  Georgia  property,  and  a  Georgia  ad- 
ministration, so  that  necessarily  the  views  of  the  Supreme  Court  of  the 
state  are  not  only  important  and  persuasive,  but  really  controlling. 

The  view  that  I  take  of  this  clause  of  Gen.  Austell's  will  is,  I  think, 
strengthened  by  the  decision  of  the  Supreme  Court  of  the  state  in 
two  cases  where  this  will  was  before  the  court.  The  first  of  these  i^ 
the  case  of  J.  M.  High  &  Co.  v.  Austell,  133  Ga.  427,  65  S.  E.  SS4, 
and  the  other  is  the  case  of  City  of  Atlanta  v.  Austell,  146  Ga.  456, 
91  S.  E.  478.  While  not  a  great  deal  is  shown  as  to  what  was  decided 
in  the  report  of  the  cases,  from  what  seems  to  have  been  conceded  by 
both  counsel  in  their  argument  before  this  court,  the  question  now  be- 
fore this  court  was  argued  in  one  of  those  cases  at  least,  and  must 
have  been  considered  by  the  court. 

Two  other  cases  have  been  before  the  Supreme  Court  of  Georgia 
in  which  this  will  was  brought  to  the  attention  of  the  court.  The  first 
is  the  case  of  Swann  v.  Garrett,  71  Ga.  566,  and  the  other  is  the  case 
of  Austell  V.  Swann,  74  Ga.  278.  In  the  first  case,  Swarin  v.  Garrett. 
I  do  not  think  it  affects  the  question  here,  first,  because  the  decision 
was  made  by  a  divided  court ;  and,  second,  because  the  decision  wheth- 
er the  fee  in  the  property  covered  by  the  ninth  item  of  this  will  vested 
at  once  in  those  who  were  to  take  under  that  item  seems  to  me  to  be 
immaterial  to  a  decision  of  the  question  then  before  the  court,  which 
was  the  distribution  of  the  property  covered  by  the  ninth  item  of  the 
will  in  kind,  instead  of  by  a  sale  of  the  property  and  a  divisioa  of  the 
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money  arising  from  the  sale.  This  is  clearly  borne  out  by  an  exam- 
ination of  Judge  Jackson's  dissenting  opinion,  because  his  dissent  is 
based  upon  entirely  different  grounds ;  that  is,  on  the  ground  of  wheth- 
er it  is  advisable  to  divide  property  in  which  an  infant  heir  has  a  share 
in  kind  between  the  heirs,  or  whether  it  should  be  sold  and  the  pro- 
ceeds divided.  That  is  all  that  Judge  Jackson  refers  to  in  his  dissent- 
ing opinion,  and  does  not  seem  to  have  given  any  serious  consideration 
to  the  other  question,  as  to  whether  or  not  the  estate  vested  under  the 
ninth  item  of  the  will,  but  simply  refers  to  the  question,  apparently,  of 
the  advisability  of  selling,  instead  of  a  division  of  the  property  in  kind. 

The  rase  of  Austell  v.  Swann,  supra,  it  seems  to  me  is  wholly  imma- 
terial to  anythii^  before  this  court. 

Counsel  for  the  plaintiff  here  relies  upon  a  rase  decided  in  this  court 
some  years  ago,  the  Case  of  Haslett,  116  Fed.  680.  It  is  claimed  that 
the  rule  adoptal  and  announced  by  the  court  in  that  rase  would  con- 
trol in  their  favor  in  this  case.  I  do  not  think  so.  I  think  the  Case 
of  Haslett  was  an  entirely  different  case  from  this.  Haslett  evidently 
intended,  by  the  deed  he  made,  that  title  should  vest  in  his  children,  be- 
rause  he  provided  that  his-  wife  should  be  trustee  for  them  during  their 
minority,  and  should  be  authorized  to  sell,  if  necessary,  and  convey  ti- 
tle to  their  remainder  interest,  as  well  as  her  own  life  estate.  Gen. 
Austell  evidently  did  not  intend  that  his  hwne  should  be  molested  in 
any  way  until  after  the  death  or  possible  marriage  of  his  widow.  He 
intended  it  to  reinain  as  a  home  for  Mrs.  Austell  and  such  children  as 
she  might  desire  to  live  with  her. 

Quite  a  number  of  authorities  have  been  cited  by  counsel  for  both 
sides  in  this  rase,  and  I  have  gone  through  them ;  but  I  do  not  see,  in 
the  view  I  take  of  the  case,  that  a  discussion  of  tihem  by  me  would  be 
essential  in  any  way  to  a  decision  of  the  case.  I  concede  the  doctrine 
of  acceleration  of  remainder  interests  in  proper  cases,  but  I  do  not 
think  it  is  applicable  here,  I  think  the  intention  of  Gen.  Austell  is 
too  plain  from  this  will  to  be  ignored,  and  that  should  govern  in  its 
construction. 

[S]  Objection  is  made  to  the  admission  in  evidence  of  so  much  of 
the  record  as  is  available  in  the  case  of  W.  J.  Garrett  et  al.  v.  Alfred 
Austell  et  al.  The  plradings  in  the  case  are  lost,  but  the  verdict  of  the 
jury  has  been  obtained.  It  appears  frorn  what  we  have  of  the  record 
that  the  executors  were  authorized  to  sell  the  front  part  of  the  Trout 
House  property  (that  is,  the  Deratur  street  end),  and  divide  the  pro- 
ceeds among  the  children,  all  being  in  life  at  that  time,  and  it  seems 
the  property  was  sold  under  this  decree.  Apparently  the  verdict  ap- 
plied to  the  whole  of  the  Trout  House  property,  but  it  is  conceded  by 
all  of  the  parties  here  that  it  was  a  mistake,  and  was  never  intended 
to  apply,  and  never  was  actually  applied,  to  anything  except  the  De- 
catur street  end  of  the  lot. 

The  decree  seems  to  recognize  what  was  undoubtedly  true ;  that  is, 
that  when  Mrs.  Austell  had  taken  dower,  and  it  had  been  admeasured 
to  her  in  the  property  which  has  been  heretofore  referred  to,  there  was 
no  longer  any  reason  why  the  front  part  of  the  Trout  House  lot,  which 
was  unaffected  by  her  dower,  should  not  go  to  the  children  at  once. 
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Mrs.  Austdl  had  no  interest,  after  she  took  dower,  in  the  rents  of  the 
front  part  of  the  lot,  and,  indeed,  had  no  interest  of  any  kind,  so  it 
was  perfectly  legitimate,  all  parties  bein^  before  the  court,  the  execu- 
tors, apparently,  and  all  other  parties  at  interest,  that  a  verdict  should 
be  rendered  and  a  decree  entered,  on  a  proper  showing  before  tiie  court 
that  it  was  advantageous  to  sell  the  property  and  distribute  the  pro- 
ceeds, that  a  sale  should  be  made.  I  do  not  see  how  this  affects  in 
any  way  whatever  the  question  now  before  the  court. 

Being  entirely  satisfied,  after  a  thorough  examination  of  this  case 
and  of  the  legal  questions  involved,  that  the  plaintiff  here  has  no  rights 
in  and  to  any  part  of  this  estate,  because  Gen.  Austell's  intention  is 
perfectly  clear,  and  that  is  that  the  property  was  to  go,  in  any  event, 
to  the  children  of  his  own  blood,  no  decree  can  be  rendered  in  the 
plaintiff's  favor,  a  decree  may  be  entered  dismissing  the  bill,  with  costs. 


tJNITDD  STATES  ex  rd.  ROMAN  v.  RAUCH  et  aL 

(District  Court,  8.  D.  New  Tork.    S^itember  18,  l»ia) 

Oebttorabi  €=»4,  9 — Selective  Sebvicb  Act — OtiAssmcATroN — Revikw  or 

BOABD. 

Oerttorart,  which,  under  Rev.  St.  f  716  (0(»np.  St.  1916,  |  1239),  a  feder- 
al court  may  Issue  wherever  appropriate,  will  not  be  Issued  to  review 
classification  by  a  local  board  under  tbe  Selective  Service  Act,  because  it 
Is  an  executive  body,  because  there  is  no  power  In  the  court  to  substitute 
Its  opinion  on  a  question  of  fact  for  that  of  the  board,  and  because  there 
Is  remedy  by  hat«as  corpus,  which  is  not  a  discretionary  writ,  as  is  cer- 
tiorari. 

Certiorari  by  the  United  States,  on  the  relation  of  Isadore  Roman, 
against  AdoljA  Rauch  and  others,  as  members  of  the  Local  Board  on 
Classification,  under  Selective  Service  Act  May  18,  1917,  for  Division 
No.  157,  City  of  New  York.    Denied. 

Aaron  A.  Feinberg,  of  New  York  City,  for  relator. 

Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City,  opposed. 

HOUGH,  Circuit  Judge  (orally).  The  question  presented  by  this  rec- 
ord is  purely  one  of  law.  Whether  rightly  or  wrongly  an  actual  writ  of 
certiorari  has  issued,  and  to  that  writ  a  return  has  been  made,  ac- 
companied by  an  answer  to  the  petition  for  the  writ.  In  the  United 
States  court  the  questions  that  are  presented  by  such  a  record  are  per- 
haps in  my  humble  opinion  somewhat  different  from  what  they  would 
be  or  are  in  any  and  every  state  in  the  Union,  because  there  is  probal)ly 
no  state  which  has  not  enlarged,  limited,  or  created  judicial  jurisdic- 
tion in  the  matter  of  certiorari  by  statute,  which  the  United  States  has 
never  done,  except  in  so  far  as  certiorari  is  used  substantially  as  a 
method  of  appeal  from  various  tribunals  to  the  Supreme  Court  of 
the  United  States  under  the  act  of  1891  (Act  March  3,  1891,  c.  517,  § 
6,  26  Stat.  828  [Comp.  St.  1916,  §  1217]). 

The  sole  source  of  general  authority  for  the  issuance  and  use  of  the 
writ  of  certiorari  in  the  United  States  courts  is  section  716  of  the  Re- 

4s»7oi  otiier  CUM  lee  uma  topic  ft  KBT-NUUBBR  la  all  Key-Nombaraa  DIcesta  ft  lodeiet 
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vised  Statutes  (Comp.  St.  1916,  §  1239),  which  is  still  law.  That  sec- 
tion in  substance  gives  to  all  federal  courts  of  record — ^tiie  well-known 
courts  at  the  time  of  the  passage  being  the  Snpreme,  the  Circuit,  and 
District  Courts — ^the  right  to  issue  the  usual  writs  wherever  the  same 
should  be  appropriate.  In  other  words,  we  have  to  look  to  the  history 
of  the  common  law  for  whatever  general  power  in  respect  of  certiorari 
we  possess.  I  think  it  is  rather  curious  that  there  are  not  more  re- 
ported decisions  and  authorities  on  the  subject,  but  there  are  enough 
and  sufficiently  recent  for  my  purpose.  I  am  frank  to  say  that  I  was 
brought  up,  a  considerable  number  of  years  ago  now,  to  accept  as  final 

what  was  said,  for  example,  in  this  respect  by  the  Circuit  Court  of 

Appeals  for  the  Third  Circuit  in  Borden's  Condensed  Milk  Co.  v. 

Baker,  177  Fed.  at  page  911,  101  C.  C.  A.  at  page  191,  where  that  court 

said: 

"It  only  remains  to  add  tliat  the  writ  of  certiorari  Is  not  arallable  In  we 

federal  courts  of  law,  except  where  It  Is  necessary  to  be  used  In  aid  of  their 

jurisdiction." 

That,  until  recently,  I  had  supposed  was  the  accepted  doctrine, 
thought  to  be  based  on  the  ruling  of  the  Supreme  Court  in  the 
Vallandigham  Case,  68  U.  S.  (1  Wall.)  243,  17  L.  Ed.  589.  But  I  doubt 
whether  the  view  that  the  writ  in  the  federal  court  is  only  auxiliary  to 
some  other  head  of  jurisdiction  can  now  be  fully  accepted.  I  think 
the  language  I  am  about  to  read  has  been  repeated  several  times  by  the 
Supreme  Court  I  read  from  McClellan  v.  Carland,  217  U.  S.  at  page 
278,  30  Sup.  Ct.  at  page  503,  54  L.  Ed.  762,  where  the  court  said : 

"I  think  this  writ  [that  Is,  the  writ  of  certiorari]  has  not  been  Issued  as 
freely  by  this  court  as  by  the  Court  of  Quewi's  Bench  In  England,  and,  prior 
to  the  act  of  •  •  •  1891,  •  •  •  had  been  ordinarily  used  as  an  aozil- 
lary  process  merely;  yet,  whenever  the  circumstances  Imperatively  demand 
that  form  of  Interposition,  Oxe  writ  may  be  allowed,  as  at  common  law,  to 
correct  excesses  of  Jurisdiction  and  In  furtherance  of  justice" 

— but  without  the  slightest  definition  of  what  is  meant  by  the  expres- 
sion "in  furtherance  of  justice." 

In  my  judgment  this  is  the  clearest  remark  on  the  subject  that  the 
Supreme  Court  has  made,  although  since  volume  217  the  same  lan- 
guage has  been  repeated  several  times.  There  can  be  no  doubt  that 
the  writ  of  certiorari  may,  for  instance,  be  granted  hy  this  court  as 
an  accompaniment  to  a  writ  of  habeas  corpus ;  this  would  be  an  ex- 
ample of  the  certiorari  in  aid  of  the  jurisdiction  in  habeas  corpus.  But 
in  this  case,  according  to  the  record  that  is  before  me,  the  writ  of  cer- 
tiorari is  prayed  for  flatly  as  an  original,  independent  process,  upon  the 
ground  that  it  is  an  appropriate  method  of  the  District  Court  for  ex- 
ercising supervision  over  the  local  board  under  the  Selective  Draft 
Law.    This  attempt,  in  my  judgment,  suggests  four  points,  as  follows : 

First.  Is  any  original  certiorari  a  possible  thing  in  the  District  Court 
where  it  is  not  used  in  aid  of  another  jurisdiction?    - 

I  do  not  find  it  necessary  to  record  my  opinion  on  this  subject.  I 
think  it  veiy  doubtful. 

Second.  The  inquiry  is,  assuming  that  there  is  any  right  to  issue  the 
vrit  other  than  as  attxiliary  to  the  exercise  of  another  jurisdiction,  is 
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there  anything  in  the  nature  of  the  body  or  board  proceeded  ag^nst  to 
forbid  the  exercise  of  such  jurisdiction? 

Here  I  may  say  that  I  do  not  think  that  anything  in  the  decision  of 
our  Circuit  Court  of  Appeals  in  Angelus  v.  Sullivan,  246  Fed.  54,  158 
C.  C.  A.  280,  deals  willi  this  subject.  It  was  there  said  that  in  some 
appropriate  manner  the  District  Court  might  correct  the  local  board; 
but  I  am  not  concerned  about  that.  I  am  only  concerned  with  the  ques- 
tion whether  the  independent  writ  of  certiorari  is  an  appropriate  meth- 
od of  exercising  such  supervision.  In  my  judgment  it  is  not  a  suitable 
method  of  proceeding  against  a  local  board  created  by  the  Selective 
Service  Law  (Act  May  18,  1917,  c.  15,  40  Stat.  76),  and  it  is  not  for  a 
reason  which,  with  very  abundant  citations  of  authority,  is  set  forth 
in  the  text-books  as  follows : 

"In  order  to  use  the  writ  of  certiorari*  tbe  question  sought  to  be  raised 
by  the  writ  must  relate  to  a  Judicial  function.  What  is  a  Judicial  function," 
says  tbe  writer,  "does  not  depend  solely  ux>on  the  mental  operation  l^  which 
it  is  performed  or  the  Importance  of  the  act;  regard  must  be  had  to  the  or- 
ganic law  and  to  the  division  of  the  powers  of  governments  It  Is  not  enough 
to  make  a  function  Judicial  that  It  requires  discussion,  deliberation,  thooght, 
and  judgment ;  it  must  be  the  exerdse  of  discretion  and  Judgment  wltbln  that 
subdivision  of  the  sovereign  power  which  belongs  to  the  Judiciary  or  at  least 
which  does  not  belong  to  tbe  legislative  or  executive  departments." 

In  my  judgment,  it  is  perfectly  true  that  the  action  of  a  local  board 
in  passing  upon  a  question  of  fact  as  to  whether  a  man  is  a  citizen  or  an 
alien  nondeclarant  or  an  alien  declarant  is,  after  a  fashion  of  speech, 
a  judicial  act.  But  that  phrase  is  inaccurate.  It  is  not  an  act  which  is 
within  the  power,  function,  or  nature  of  the  judicial  department  of  any 
country;  it  is  a  function  of  the  executive  department;  it  is  so  by  its 
nature,  and  it  is  so  by  the  act  of  Congress. 

But,  even  if  I  am  in  error  about  that,  then  the  whole  line  of  decisions 
growing  out  of  the  Chinese  Exclusion  Acts  and  the  Immigration  Laws 
are  applicable.  By  those  several  statutes  the  power  of  ascertaining  any 
questions  of  fact  with  regard  to  persons  who  were  in  or  desired  to 
enter  this  country  was  committed  to  administrative  boards,  and  it  has 
been  uniformly  held,  not  on  certiorari,  but  on  habeas  corpus  under  the 
Immigration  Law,  and  on  appeal  from  the  commissioners  under  the 
Chinese  Exclusion  Act,  that  it  was  perfectly  proper  for  Congress  to  put 
this  inquiry  as  to  facts  absolutely  and  conclusively  in  the  hands  of  the 
executive  to  the  exclusion  of  the  judiciary.  The  lower  courts  have  held 
that,  where  no  facts  appear  supporting  the  executive  conclusions,  error 
of  law  was  committed.  That  I  apprehend  is  the  point  made  here  by 
the  relator. 

Assuming  that  that  is  the  point,  I  do  not  think  it  advances  the  mat- 
ter of  jurisdiction,  because  I  am  inclined  to  hold  and  do  hold  that  at 
common  law — ^and  it  is  by  the  common  law  that  this  matter  must  he  de- 
cided— ^the  writ  of  certiorari  is  ineffective  to  investigate  any  question 
of  fact ;  the  return  is  taken  for  absolute  verity.  Every  petition  in  this 
case  shows  complete  jurisdiction  in  the  local  board,  and  what  is  com- 
plained of  is  only  a  finding  of  fact  on  evidence  which  (like  all  evidence) 
includes  the  demeanor,  behavior,  and  apparent  credibility  of  witnesses. 

The  third  thought  suggested  by  this  record  is  really  a  variant  of  the 
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second.  Does  this  petition,  plus  the  record,  present  any  matter  that  is 
reviewable  by  certiorari,  assuming  that  process  to  be  applicable  as 
against  an  executive  board?  I  think  this  is  substantially  the  same  ques- 
tion as  the  second. 

The  fourth  and  last  thought  suggested  is  this :  A  writ  of  certiorari 
is  by  all  the  authorities  and  by  the  whole  history  of  the  common  law 
a  matter  of  last  resort.  This  remark  does  not  apply  to  a  statutory  writ. 
I  am  speaking  about  the  common-law  or  customary  writ  in  saying  that 
it  is  applied  when  nothing  else  will  do.  It  is  an  extraordinary  writ ; 
it  is  only  justihed  when  there  is  no  other  method  of  procuring  justice  to 
be  done. 

Is  this  such  a  case ;  tfiat  is,  one  of  last  resort?  What  is  wanted  now 
is  but  the  transfer  of  ai  qame  from  one  list  to  another.  Roman  is  not 
under  any  duress ;  he  is  not  a  soldier ;  he  is  not  called  for  service ;  his 
status  has  not  yet  been  changed.  It  is  true  he  feels  himself  incon- 
venienced, because  he  is  more  likely  to  be  called  for  service  out  of  class 
1  than  out  of  class  5.  If  there  is  illegality  in  holding  him  to  service, 
it  can  be  shown  on  habeas  corpus ;  but  as  the  matter  stands  to-day  the 
rule  applies  that  the  writ  is  discretionary  and  not  of  right;  in  this 
respect.it  wholly  differs  from  a  habeas  corpus.  Therefore,  if  I  assumed 
or  held,  first,  that  there  was  clear  power  in  the  District  Court  to  use 
a  writ  of  certiorari  as  independent  and  original  process;  second,  that 
such  original  process  might  be  directed  against  an  executive  board; 
and,  third,  that  this  particular  board  had  probably  erred  in  a  matter  of 
law — ^I  should  decline  to  issue  the  writ  as  a  matter  of  discretion. 

Ill  conclusion,  it  is  held  that  no  opinion  is  expressed  as  to  the  general 
right  of  the  District  Court  to  issue  independent  writs  of  certiorari  for 
any  purpose  other  than  to  test  jurisdiction ;  second,  that  there  is  no 
jurisdiction  to  issue  such  a  writ  against  a  local  board  created  by  the 
selective  draft  statute,  because  it  is  an  executive  body;  third,  there 
is  nothing  in  this  record  to  show  any  error  on  the  part  of  the  board 
for  division  No.  157,  except  one  of  fact,  and  there  is  no  power  in  this 
court  to  substitute  its  own  opinion  upon  a  question  of  fact  for  that  of 
said  local  board ;  and,  fourth,  because  under  the  circumstances  shown 
the  writ  should  be  denied  as  a  matter  of  discretion. 


Ex  parte  UIKBLU 

(District  Court,  B.  D.  South  Oarollna.    October  29,  1918.) 

L  Habeas  Gobpcb  ^sbX,  53 — ^Natube — Petition — Sufficienot. 

The  writ  of  habeas  corpus  Is  of  the  highest  remedial  character.  Intended 
to  summarUy  protect  the  liberty  of  the  citizen  from  unlawful  detention, 
and  the  petltton  la  of  Informal  character;  a  simple  application,  stating 
that  the-paity  Is  onlawfully  confined,  being  in  moat  cases  sutticiait 

2.  Habkab  Cobpus  4=>53 — ^Petition — Sufficterct. 

A  petition  for  habeas  corpus,  stating  that  petitioner  was  unlawfully  and 
wrong^illy  confined  under  order  of  the  commander  of  a  military  camp, 
etc.,  held  sufficient 
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3.  STATtTTEa  «»219 — OONSTEUCTIOW   BT  SeCBBTABT  OF  WAB. 

The  construction  placed  by  the  Secretary  of  War  oa  artlde  2,  Articles 
of  War  (Rev.  St.  {  1342,  as  amended  by  Act  Aug.  29,  1916  [Comp.  St  1916, 
S  2306a]),  is  not  oonclusiTe;  but  the  construction  Is  for  the  courts  ^ledal- 
ly,  in  so  far  as  it  affects  the  relations  between  the  armies  and  clrlllan 
population. 

4.  Wab  «=5>S2 — MruTABT  Law — Oiviman  EhiPLorts — "In  thk  Fibld." 

A  civilian  stenographer,  employed  as  a  <derk  during  war  at  a  camp  or 
cantonment  in  the  United  States,  Is  not  subject  to  military  law,  under  ;ar- 
tlcle  2,  Articles  of  War  (Rev.  St  {  1342,  as  amended  by  Act  Aug.  29,  1916 
[Comp.  St  1916,  i  2308a]),  for  he  Is  not  serving  -with  an  army  In  the  field, 
there  being  no  hostilities  In  the  United  States;  and  this  is  true,  de^te 
the  language  of  Act  April  16.  1918. 

[Ed.  Note. — For  other  deflnitions,  see  Words  and  Phrases,  In  the  Field.] 

Application  by  William  E.  Mikell  for  habeas  corpus.  On  rule  to 
show  cause.    Application  granted,  and  writ  issued. 

H.  N.  Edmunds,  of  Columbia,  S.  C,  for  petitioner.  « 

Wm.  h.  Martin,  Capt  F.  A.,  Judge  Advocate,  M.  J.  Dougherty,  2d 
Lieut.  F,  A.,  Asst.  Judge  Advocate,  and  J.  Waties  Waring,  of  Charles- 
ton, S.  C,  Asst.  U.  S.  Atty.,  for  Maj.  Hines. 

SMITH,  District  Judge.  In  this  matter  an  application  Was  pre- 
sented on  behalf  of  the  petitioner,  William  E.  Mikell,  on  the  10th  of 
October,  1918,  stating  that  he  was  unlawfully  and  wrongfully  con- 
fined in  imprisonment  under  the  orders  of  the  commanding  officer  of 
Camp  Jackson,  near  Columbia,  in  this  district,  of  which  camp  the 
commanding  officer  was  Brig.  Gen.  Robert  M.  Danford,  and  that  the 
police  department  was  in  charge  of  Maj.  F.  H.  Hines,  under  whose 
particular  charge  the  applicant  was. 

On  reading  the  petition,  it  appeared  to  the  court  that  the  better  prac- 
tice would  be,  in  lieu  of  issuing  a  writ  nisi  at  this  time,  to  issue  a 
rule,  so  it  might  appear  whether  the  case  was  a  proper  one  in  which 
a  writ  should  issue,  without  going  to  the  expense  at  this  time  of  hav- 
ing the  applicant  transported  from  the  place  of  his  confinement,  and 
brought  before  the  judge,  in  the  city  of  Charleston,  S.  C. 

An  order  to  show  cause  was  thereupon  issued  on  the  10th  day  of 
October  instant,  requiring  Brig.  Gen.  Robert  M.  Danford,  in  command 
at  Camp  Jackson,  or  Maj.  F.  H.  Hines,  in  command  of  the  police  de- 
partment of  the  camp  wherein  the  applicant  alleged  that  he  was  un- 
lawfully confined,  to  show  caiise  before  the  court  on  the  19th  day  of 
October,  1918,  at  12  o'clock  m.,  why  a  writ  of  peremptory  habeas  cor- 
pus should  not  issue  forthwith  from  this  court. 

This  rule  and  a  copy  of  the  application  were  duly  served,  and  on 
the  19th  day  of  October,  at  the  appointed  hour,  Maj.  F.  H.  Hines,  as 
the  party  having  possession  of  the  body  of  the  applicant,  appeared  be- 
fore the  court,  and  filed  a  demurrer,  and  return,  and  the  cause  was 
thereupon  heard  fully ;  counsel  appearing  both  for  the  applicant  and 
for  the  respondent,  Maj.  Hines. 

[1]  The  demurrer  interposed  is  hereby  overruled.  The  petition  for 
a  writ  of  habeas  corpus  has  always  been  of  an  informal  character. 
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The  -writ  of  habeas  corpus  is  a  writ  of  the  highest  remedial  kind,  in- 
tended to  summarily  protect  the  liberty  of  the  citizen  from  unlawful 
detention ;  and  a  simple  application  to  the  court,  stating  that  the  party 
is  unlawfully  confined,  is  in  most  cases  sufficient. 

£2]  The  petition  in  this  case,  in  the  opinion  of  the  court,  was  am- 
ple to  advise  the  respondents  that  the  petitioner  claimed  that  they  had 
him  in  their  physical  possession  and  were  imlawfuUy  detaining  him, 
and  for  die  circumstances  of  this  case  that  would  seem  to  be  sufficient. 
It  appears  from  the  admitted  facts  of  the  return  of  Maj.  Hines  and 
the  statements  made  in  open  court,  agreed  to  by  the  counsel  for  both 
sides,  that  the  applicant,  William  E.  Mikell,  is  not  and  never  has  been 
in  the  actual  military  service  of  the  United  States. 

[3,4]  It  appears  that  on  July  22,  1917,  he  was  employed  by  the 
military  authorities  at  Camp  Jackson,  Columbia,  S.  €:,  in  me  capacity 
of  a  stenographer.    Thereafter,  about  March,  1918,  upon  his  ^plica- 
tion, he  was  employed  by  the  constructii^  quartermaster  oi  Camp 
Jackson  in  the  position  of  field  auditor.    The  scope  of  that  employ- 
ment was  that  he  was  to  audit  or  check  up  the  vouchers  and  accotmts 
of  a  contractor,  or  contractors,  engaged  in  the  construction  of  work  of 
a  constructive  kind,  at  Camp  Jackson.     On  September  25,  1918,  he 
was  discharged  from  the  employment  of  the  government,  and  arrested 
by  the  military  authorities  on  diarges  that  he  had  rendered  false  and 
fraudulent  claims  against  the  Unit«l  States,  or  connived  and  colluded 
with  the  rendering  of  false  and  fraudulent  claims  against  the  United 
States.    Thereupon,  by  the  military  authorities,  he  was  arrested  and 
placed  in  cmifinement  in  the  military  prison  stockade  at  Camp  Jack- 
son, and  the  said  authorities  refused  to  release  him,  and  propose  to 
try  him  by  court-martial. 

The  question  therefore  is:  Is  he  subject  to  trial  by  court-martial, 
or  is  he  entitled  to  a  trial  in  the  courts  of  the  land  of  competent  juris- 
diction for  any  crime  that  he  may  have  committed?  The  contention 
of  the  cotmsel  for  the  respondents  is  that  he  is  subject  to  the  jurisdic- 
tion of  the  military  authorities  and  trial  by  court-martial. 

This  is  based  upon  the  language  of  section  1342  of  the  United  States 
Revised  Statutes,  as  amended  by  Act  August  29,  1916,  c.  418,  §  3 
(Comp.  St.  1916.  §  2308a),  declanng  what  shall  be  the  Articles  of  War, 
at  all  times  and  in  all  places  governing  the  armies  of  the  United  States 
(39  Statutes  at  Large,  p.  650).  Article  2  of  the  Articles  of  War  there- 
by enacted  refers  to  persons  subject  to  military  law;  and  subdivision 
(d)  of  that  article  is  as  follows : 

"All  r^aineis  to  the  camp  «nd  all  persons  acooropanylng  or  serving  with  tbe 
armies  of  tbe  United  States  without  the  territorial  Jurisdiction  of  tbe  United 
States,  and  In  time  of  war  all  such  retainers  and  persons  accomx)anying  or 
serving  wltb  tbe  armies  of  the  United  States  in  the  Qeld,  both  within  and 
without  the  territorial  jurisdiction  of  the  United  States,  ttaouj^  not  otherwise 
subject  to  these  articles." 

The  position  of  the  counsel  for  the  respondents  is  that  William  E. 
Mikell  is  a  person  serving  with  the  armies  of  the  United  States  "in 
the  field,"  and  as  such  is  subject  to  military  la>y.  For  this  respond- 
ents cite  the  construction  claimed  to  have  been  put  upon  this  clause 
by  the  Seoretary  of  War,  and  maintain  that  such  construction  is  con- 
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elusive.  Such  a  contention  could  not  be  admitted  by  this  court  for  a 
moment.  The  construction  of  the  meaning  of  a  statute  of  Congress 
is  for  the  courts  of  the  land,  especially  in  so  far  as  it  affects  the  rela- 
tion of  the  armies  of  the  United  States,  with  the  rest  of  the  people  of 
the  United  States.  The  construction  of  the  Secretary  of  War  may 
be  held  as  applicable  in  all  matters  among  persons  controlled  by  the 
Articles  of  War,  or  regulations  thereunder,  within  the  scope  of  the 
authority  given  him ;  perhaps  it  may  be  said,  also,  in  matters  where 
third  persons  are  concerned,  where  the  matter  is  limited  to  the  ques- 
tion of  what  is  the  rule  imder  the  Articles  of  War  among  persons 
admittedly  subject  to  the  Articles  of  War.  In  all  matters,  however, 
pertaining  to  the  people  at  large  and  to  the  effect  of  the  language  con- 
tained in  the  statute  with  relation  to  people  who  are  not  admittedly  sub- 
ject to  military  law,  any  construction  put  by  the  Secretary  of  War  on 
the  statute  has  no  more  effect  than  the  opinion  or  the  construction 
given  by  an  individual.  It  may  be  persuasive  in  argument  to  the  court 
as  the  construction  given  by  a  person  acquainted  with  the  subject,  but 
it  has  no  controlling  effect  whatsoever. 

Were  the  authority  given  to  the  President  himself  to  make  rules 
and  regulations  upon  any  subject,  he  might  conclusively  construe  his 
own  rules  and  regulations ;  but  the  question  whether  the  subject-mat- 
ter was  within  the  scope  of  his  authority,  or  subject  to  his  rules  and 
regulations,  would  still  be  a  judicial  one.  Under  the  Constitution  of 
the  United  States,  the  departments  are  wholly  distinct,  and  the  question 
as  to  what  is  the  law  is  a  distinctively  judicial  one. 

The  construction  of  the  language  of  an  act  of  Congress  is  for  the 
courts  of  law,  and  where  a  lower  court  may  err  in  its  construction, 
this  is  to  be  corrected  by  an  appeal  to  the  higher.  Were  it  otherwise, 
the  mere  construction  of  the  Secretary  of  War  might  render  the  pro- 
visions of  the  Articles  of  War  applicable  to  the  entire  people  of  the 
United  States,  upon  the  theory  that  his  construction  is  to  govern. 

The  question,  thus,  for  the  court  to  determine  upon  this  investiga- 
tion, is  whether  William  E.  Mikell  is,  under  the  language  of  the  stat- 
ute in  subdivision  (d),  just  quoted,  a  person  subject  to  military  law, 
and  therefore  to  be  tried  by  court-martial.  This  is  to  be  ascertained 
by  the  ordinary  rules  of  construction,  adopted  and  followed  by  courts 
of  competent  jurisdiction ;  and  a  glance  at  the  language  of  the  article 
will  show  that  practically  the  whole  question  depends  upon  the  mean- 
ing of  the  words  "in  the  field" ;  that  is  to  say,  whether  "in  the  field" 
means  in  the  field  of  war  or  hostilities,  or  whether  it  means  anywhere 
in  the  United  States,  at  which  there  may  be  a  military  camp  or  post 
of  the  armies  of  the  United  States. 

An  examination  of  the  language  of  this  subdivision  alone  is  in- 
structive. The  first  clause  covers  a  period  when  the  country  may  be 
at  peace.  It  provides  that  all  retainers  to  the  camp  and  all  persons 
accompanying  or  serving  with  the  armies  of  the  United  States  with- 
out the  territorial  jurisdiction  of  the  United  States  shall  be  subject 
to  the  Articles  of  War.  Then  comes  the  next  clause,  which  is  lim- 
ited to  a  period  when  the  country  may  be  at  war,  and  declares  that 
in  time  of  war  all  such  retainers  and  persons  accompanying  or  serving 
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-with  the  armies  of  the  United  States  "in  the  field,"  both  within  and 
without  the  territorial  jurisdiction  of  the  United  States,  are  subject 
to  those  articles. 

'There  is  no  doubt  that  the  present  is  a  time  when  this  country  is  at 
war.  Now,  is  a  camp  or  cantonment  of  the  United  States,  within 
the  state  of  South  Carolina,  a  place  where  the  armies  ckn  be  said  to  be 
"in  the  field"? 

The  ordinary  meaning  of  the  words  "field,"  or  "in  the  field,"  with 
regard  to  military  operations,  mean  in  the  actual  field  of  operations 
against  the  enemy;  not  necessarily  the  immediate  battle  front,  nor 
necessarily  the  immediate  field  of  battle,  but  the  field  of  operations, 
so  to  say;  the  field  of  war;  the  territory  so  closely  connected  with 
the  absolute  struggle  with  the  enemy  that  it  is  a  part  of  the  field  of 
contest. 

The  word  "field"  is  sometimes  figuratively  and  poetically  used  to 
mean  the  actual  struggle  itself ;  as  you  would  say,  a  man  exerted  him- 
self stoutly  "in  the  field,"  which  would  mean  that  he  did  so  in  the  actual 
conflict.    It  is  sometimes  used,  also,  to  denote  the  wider  sphere  or  ar^a 
of  strategy,  where  you  speak  of  "strategy  of  the  field,"  but  always  in 
connection  with  some  direct  antagonistic  effort  against  the  adversary. 
It  would  never  be  used  ordinarily,  so  to  say,  to  mean  the  territory  of 
either  warring  party,  wholly  and  entirely  removed  from  the  scene  of 
hostilities.    iTie  British  armies  in  South  Africa  during  the  Boer  war 
were  trained  and  prepared  in  Great  Britain,  but,  whilst  in  preparation 
in  Great  Britain,  no  one  would  have  spoken  of  them  as  "in  the  field." 
In  case  of  internecine  conflict,  such  as  the  late  War  between  the 
States,  or  of  an  armed  rebellion,  then  there  might  be  an  actual  field  of 
combat,  or  of  hostile  operations,  within  the  territorial  jurisdiction  of 
.  the  United  States  and  in  such  case,  as  to  all  persons  serving  with  the 
armies  of  the  United  States,  within  its  territorial  jurisdiction,  in  close 
enough  contiguity  to  its  armies  to  be  a  part  of  the  general  war  opera- 
tions, they  might  be  said  to  be  serving  in  the  field. 

Even,  however,  within  the  territorial  jurisdiction  of  the  United 
States,  it  has  never  been  maintained  that  during  the  War  between  the 
States,  when  the  battle  field  extended  from  Virginia  to  Louisiana, 
a  person  on  the  Pacific  Slope  could  be  said  to  be  serving  "in  the  field." 
To  so  hold  would  be  to  mean  that  the  entire  United  States — that  is  to 
say,  its  entire  territorial  jurisdiction — ^was  "in  the  field,"  for  camps 
and  cantonments  may  be  scattered  over  the  entire  United  States. 

The  operations  of  furnishing  to  and  serving  in  those  camps  are  co- 
extensive with  the  territorial  limits  of  the  United  States.  A  train 
full  of  soldiers  may  leave  a  distant  point  in  Idaho  or  Montana  for  a 
training  camp  in  Maine  or  Florida.  Is  the  engineer  or  the  trainmen 
who  conduct  that  train  in  the  position  of  persons  or  retainers  serving 
"in  the  field"  ?    Manifestly  not. 

The  court  cannot  but  hold  the  conclusion  unreasonable  that,  with 
a  battle  front  3,000  miles  away,  separated  by  an  immense  ocean  from 
the  United  States,  with  peace  within  all  the  territorial  limits  of  the 
United  States,  with  martial  law  nowhere  prevailing  therein,  and  with 
all  of  the  courts  of  the  country  open  for  the  administration  of  public 
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justice,  all  people  in  any  way  connected  with  or  doing  work  few  a 
military  official  or  camp  of  the  United  States  in  this  country  may  be 
claimed  to  be  serving  "in  the  field." 

For  the  construction  of  the  language  of  the  act  of  August,  1916, 
as  presumptively  furnishing  a  guide  to  the  court  as  a  statute  passed 
in  pari  materia,  reference  is  made  by  counsel  for  respondents  to  Act 
April  16,  1918,  c.  53,  entitled  "An  act  to  provide  quarters  or  commu- 
tation thereof  to  commissioned  officers  in  certain  cases."  This  last 
act  would  not  strictly  be  an  act  in  pari  materia,  as  to  aid  in  the  con- 
struction of  the  words  "in  the  field."  The  act  of  August,  1916,  is  one 
which  regulates  the  relations  of  citizens  generally  with  regard  to  the 
Articles  of  War.  The  act  of  April,  1918,  was  simply  to  make  suitable 
provision  for  officers  by  allowing  certain  commutations.  Even  so,  the 
language  leaves  the  matter  wholly  unaffected.    The  last  act  reads : 

"During  the  present  amerg^icy  every  commissioned  officer  of  the  army  of  tho 
United  States,  on  duty  In  the  field,  or  on  active  duty  without  the  territorial 
jurisdiction  of  the  United  States,  who  maintain^  a  place  of  abode  for  a  wlfe^ 
child,  or  d^>endent  parent,"  etc. 

It  is  at  least  ambiguous  whether  the  words  "in  the  field"  there  are 
not  to  be  used  in  connection  with  the  words  "or  on  active  duty,"  so 
as  to  mean  in  the  field  within  the  territorial  jurisdiction  of  the  United 
States,  or  in  the  field,  which  now  imports  being  without  the  United 
States  as  well  as  being  on  active  duty  (although  not  in  the  field)  with- 
out the  United  States.  In  the  printed  copy  of  the  statute,  there  is  no 
comma  after  the  words  "or  on  active  duty" ;  so  it  may  be  said  this  is 
ambiguous,  but  in  any  event  it  would  leave  it  as  it  stood  before.  It 
is  definite  neither  way. 

This  act,  as  quoted  by  respondents  in  their  brief  filed,  appears  to  be 
quoted  erroneously,  as  it  has  the  words  "on  active  duty  zvithin  the  ter- 
ritorial jurisdiction  of  the  United  States" ;  whereas  the  printed  stat- ' 
ute  has  it  "without  the  territorial  jurisdiction  of  the  United  States." 

The  respondents  further  cite  and  rely  upon  the  case  of  Ex  parte 
Gerlach  (D.  C.)  247  Fed.  616.  In  that  case,  Gerlach,  an  employe 
of  the  United  States  Shipping  Board,  went  to  Europe  as  mate 
on  the  steamship  McClellan,  a  vessel  in  use  as  a  military  trans- 
port. He  was  discharged  in  Europe  and  sent  back  on  the  vessel  El 
Occidente,  an  army  transport,  to  New  York,  but  volunteered  to  stand 
watch  and  for  several  days  did  this,  but  finally  refused  to  continue. 
For  this  disobedience  to  the  order  of  the  army  officer  in  command 
of  the  transport,  he  was  tried  by  court-martial  and  sentenced  to  five 
years'  imprisonment. 

In  the  first  place,  the  Gerlach  Case  was  very  different  in  the  facts 
from  this  case;  Gerlach  was  on  the  ship,  which  was  a  ship  of  the  Unit- 
ed States,  in  command  of  an  officer  of  the  United  States,  and  had  vol- 
unteered to  act  in  the  performance  of  military  service  of  a  naval  char- 
acter while  on  board  of  that  ship.  In  the  present  case,  the  applicant, 
Mikell,  is  admittedly  a  civilian.  He  has  never  occupied  any  military 
position,  or  expressly  entered  into  any  military  service.  The  duty  he 
was  performing  was  of  a  purely  civil  character.  He  was  simply  acting 
as  an  auditing  clerk  to  check  up  the  vouchers  and  ac^otmts  of  a  civilian 
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contractor,  who  was  employed  by  the  government  to  do  construction 
■w^ork.  He  was  no  more  in  the  military  service  than  was  the  contractor 
wlio  might  be  employed  to  do  the  construction  work.  He  was  work- 
ing for  the  United  States,  perhaps ;  but  his  connection  with  the  mil- 
itary forces  of  the  United  States  was  only  under  the  military  depart- 
ment of  the  United  States,  which  was  used  in  this  construction  work 
by  the  government  for  the  purpose  of  attending  to  the  supervision  of 
that  construction  and  the  disbursement  of  the  moneys  to  be  paid 
for  it. 

The  military  department  was  acting  on  behalf  of  the  government  for 
this  purpose  only  as  an  agent,  and  the  constructive  work  itself  was  not 
necessarily  of  a  military  character,  although  intended  for  the  military 
purposes  of  an^  encampment  character. 

In  the  present  case,  martial  law  has  not  been  proclaimed,  all  the 
courts  of  the  country  are  open,  the  field  of  actual  war  is  thousands  of 
miles  removed  from  this  district,  and  peace  prevails  wholly  within  the 
territorial  jurisdiction  of  the  United  States.  There  is  military  prepara- 
tion there,  but  no  military  conflict. 

Furthermore,  upon  consideration  of  the  Gerlach  Case,  the  captain 
of  the  ship  would,  if  necessary,  under  general  maritime  law,  have  been 
authorized  to  require  the  services  of  Gerlach  to  save  the  ship,  for  such 
service  as  he  could  reasonably  perform.  In  exigencies  threatening  the 
destruction  of  a  ship,  every  one  on  board  is  subject  to  the  master's 
discipline  and  orders,  and  must  obey ;  and  if  the  exigency  requires  it, 
the  vessel  being  within  the  area  of  submarine  menace,  and  a  watch  be- 
ing necessary  for  its  preservation,  the  master  in  command  of  the  ves- 
sel might  have  required  the  services  of  Gerlach,  and  have  punished 
him  for  disobedience. 

It  appears,  however,  from  the  report  of  the  case^  that  he  was  not 
punished  for  these  reasons,  but  he  was  undertaken  to  be  tried  by  a 
court-martial,  and  was  punished  as  a  person  accompanying  or  serving 
with  the  armies  of  the  United  States,  in  the  field,  upon  the  ground  that 
the  words  "in  the  field"  do  not  refer  to  land  only,  but  to  any  place,  on 
land  or  water,  apart  from  permanent  cantonments  or  fortifications, 
where  military  operations  are  being  conducted ;  that  in  this  case  Ger- 
lach was  on  an  army  transport  and  peril  from  submarines  existed  when 
he  refused  to  stand  watdb ;  that  the  captain  in  charge  of  the  vessel  had, 
in  the  opinion  of  the  court,  the  right  to  call  upon  all  persons  en  board, 
to  protect  the  transport  in  any  way  that  seemed  best,  in  view  of  the 
danger.    As  to  this  last,  that  would  seem  to  be  entirely  the  case  that 
the  captain  of  the  transport  had  the  right  to  call  upon  all  persons  on 
board  to  protect  the  transport  in  any  way  that  would  seem  best,  in  view 
of  the  danger;  but  that  would  not  follow  from  the  fact  that  Gerlach 
was  subject  to  the  Articles  of  War,  but  from  the  general  maritime  law. 
The  circumstances  in  the  Gerlach  Case  are  very  much  stronger  than 
the  present,  but  even  in  that  case,  as  a  matter  of  reasoning,  this  court 
is  not  prepared  to  say  that  it  would  regard  the  reasoning  or  the  result 
of  that  case  as  controlling. 

Under  all  the  circumstances  of  the  present  case,  it  appears  to  the 
court  that  the  applicant,  William  £.  Mikell,  is  not  a  person  serving 
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with  the  armies  of  the  United  States  "m  the  field,"  within  the  terms 
and  scope  of  the  act  of  August  29,  1916;  nor  is  he  subject  to  trial  by 
court-martial  for  the  crime  that  he  is  alleged  to  have  committed.  That 
crime  is  one  under  the  laws  of  the  United  States,  for  which  he  could 
be  tried  in  the  civil  tribunals  of  the  United  States,  and  there  is  no  rea- 
son why  he  should  not  be  there  tried.  j 
It  is  therefore  ordered  and  adjudged  that  the  return  to  the  rule  toj 
show  cause  in  this  case  is  insufficient,  and  it  is  overruled.  It  is  f  urther| 
ordered  and  adjudged  that  a  writ  of  peremptory  habeas  corpus  doj 
forthwith  issue  from  this  court,  directing  the  respondent  Maj.  F.  Hj 
Hines  to  have  and  produce  the  body  of  William  E.  Mikell  before  this 
court,  in  Charleston,  at  the  United  States  courthouse,  on  the  4th  day  of  j 
November,  1918,  at  12  m.,  then  to  be  released  and  discharged  from 
military  confinement  without  day,  unless  good  cause  be  on  that  date 
and  time  to  the  contrary  shown  to  the  court.  j 


SMYTHB  V.  INHABITANTS  OF  NEW  PROVIDBNOB  TP. 

SAMMIS  y.  SAME.  j 

(District  Court,  D.  New  Jersey.    October  28,  1918.) 

1.  LUCTTATION    OF    ACTIONS    €=322(5) — SXATTITB    APFLICABLB — AOTIOir    ON    In-| 

TKRBBT  Coupons. 

Actions  upon  Interest  coupons  attached  to  negotiable  bonds  are  gor- 
emed  by  the  statute  of  Umltatlons  applicable  to  the  bonds  to  which  they 
are,  or  were,  attached,  except  that  limitation  begins  to  nm  from  the 
maturity  of  the  coupon,  and  not  of  the  bond. 

2.  LiMrrATio.v  of  Actions  ®=>34(1) — Action  on  Municipal  Bonds. 

The  rule  that  a  general  statute  of  limitations  does  not  apply  to  an 
action  on  a  liability  created  by  statute  la  limited  to  cases  where  tbe 
liability  rests  directly  upon  a  statute,  and  not  on  any  contract  of  the 
parties,  and  Is  not  applicable  to  an  action  on  municipal  bonds,  altboa^b 
issued  under  statutory  authority. 

3.  Limitation  of  Actions  ®=348(6) — Accrual  of  Bioht  of  Action — ^Actios 

ON  Municipal  Bonds. 

Tbe  rule  that,  where  municipal  bonds  are  payable  from  a  particular 
fund  to  be  created   by  the  debtor,  limitation  does  not  begin  to  ran  | 
against  an  action  thereon  uatU  the  fund  has  been  provided,  does  not 
apply  to  bonds  payable  by  general  taxation,  although  the  statute  requires 
the  creation  of  a  slnldng  fund. 

4.  Limitation  of  Actions  i8=22(7) — Bonds — ^Effect  of  Omissioit  of  Skam- 

"Sealed  Instbumknts." 

Municipal  bonds,  which  the  statute,  under  authority  of  which  they  were 
Issued,  required  should  be  under  the  seals  of  those  directed  to  execute 
them  on  behalf  of  the  municipality,  and  which  ledte  that  suofa  seals 
were  affixed,  although  in  fact  they  were  not,  being  valid,  notwRhstandins 
the  omission,  are,  for  the  purpose  of  the  application  ot  the  statute  of 
limitations,  "sealed  instruments." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Sealed  Instrument] 

At  Law.  Actions  by  Roland  M.  Smythe  and  by  Elinor  G.  Saminis 
against  the  Inhabitants  of  the  Township  of  New  Providence.  On  de- 
murrers to  twelfth,  thirteenth,  sixteenth,  and  seventeenth  pleas  in 

$=9For  other  caua  see  ■am*  topic  &  KEY-NUMBER  in  all  Key-Numbered  Otgesti  *  Ind«xtt 
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the  Smythe  suit,  and  to  twelfth,  thirteenth,  and  sixteenth  pleas  m  the 
Sanunis  suit.    Sustained  in  part,  and  overruled  in  part 

Erwin  &  Erwin,  of  Jersey  City,  N.  J.,  and  Albert  Massey  and  Carroll 
Sprigg,  both  of  New  York  City,  for  plaintiffs.  • 

McCarter  &  English,  of  Newark,  N.  J.,  for  defendant 

HAIGHT,  District  Judge.  The  main  questions  raised  by  the  de- 
murrers are :  (1)  Whether  any  of  the  provisions  of  the  New  Jersey 
statute  of  limitations  (3  Comp.  Stat.  p.  3162  et  seq.)  are  applicable  to 
these  suits;  and  (2)  if  so,  whether  it  is  the  first  or  the  sixtfi  section 
thereof,  or  both.  In  reaching  a  solution  of  these,  certain  subsidiary 
questions  arise,  which  will  appear  as  they  are  hereafter  discussed. 

[  1  ]  1.  As  it  is  sought  to  recover  both  the  amount  due  on  the  bonds 
and  the  coupons  attached  thereto,  a  primary  question  arises — whether 
the  statute  of  limitations  affects  the  suits,  so  far  as  the  coupons  are 
concerned,  differently  than  it  does  so  far  as  the  bonds  are  concerned. 
It  has  been  settled  by  a  line  of  decisions  of  the  United  States  Supreme 
Court  that,  as  respects  the  usual  statutes  of  limitations,  ordinary  inter- 
est coupons  (such  as  those  upon  which  this  suit  is  partly  based),  at- 
tached to  negotiable  bonds,  are  to  be  considered  as  the  sanie  grade 
of  contract  as  the  bonds,  or,  in  other  words,  that  the  same  provision 
of  the  statute  of  limitations  as  is  applicable  to  the  bonds  is  applicable 
to  the  coupons,  except  that  the  statute  begins  to  run  from  the  date  of 
the  maturity  of  the  coupons,  respectively,  and  not  from  the  date  of 
the  maturity  of  the  bonds  to  which  they  have  been  respectively  at- 
tached, and  this  irrespective  of  whether  the  coupons  have  been  de- 
tached from  the  bonds  or  remain  attached  thereto.  City  v.  Lamson, 
9  Wall.  477,  483,  19  L.  Ed.  725 ;  Lexington  v.  Butler,  14  Wall.  282, 
296,  20  L.  Ed.  809;  Clark  v.  Iowa  City,  20  Wall.  583,  586,  22  L.  Ed. 
427;  Amy  v.  Dubuque,  98  U.  S.  470,  25  h.  Ed.  228;  Koshkonong  v. 
Burton,  104  U.  S.  668,  673,  26  L.  Ed.  886. 

The  contention  of  counsel  for  the  defendant  that  the  case  last  cited 
has  varied  the  rule  clearly  announced  in  the  preceding  cases — that  cou- 
pons are  controlled  by  uie  same  statute  of  limitations  as  the  bonds 
to  which  they  were  or  are  attached — is  based  on  a  misapprehension  of 
what  was  held  in  that  case.  It  was  specifically  stated  by  Mr.  Justice 
Harlan,  on  page  673  of  104  U.  S.  (26  L.  Ed.  886),  that,  at  the  time  of 
the  passage  of  an  act  of  1872  (which  limited  actions  on  municipal 
bonds  and  coupons  to  six  years  after  they  became  due,  respectively), 
the  suit  as  respects  the  coupons  was  not  barred,  because  20  years  (die 
time  limited  in  the  previous  statute  for  beginning  actions  on  sealed 
instruments)  had  not  then  expired.  The  action  on  certain  of  the  cou- 
pons was  held  to  be  barred  solely  by  virtue  of  the  act  of  1872.  It 
follows,  therefore,  that,  if  either  of  the  before-mentioned  provisions 
of  the  New  Jersey  statute  of  limitations  is  applicable  to  the  bonds,  the 
same  provision  applies  to  the  coupons;  that,  if  neither  is  applicable 
to  the  bonds,  neither  applies  to  the  coupons ;  and  that  the  times  when 
the  statute  begins  to  run  against  the  coupons  are  the  dates  that  they 
matured  or  were  payable,  respectively. 
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[2]  2,  It  is  insisted  by  the  plaintiff  that  neither  of  the  before-men- 
tioned provisions  of  the  statute  of  limitations  is  applicable  to  these 
suits,  for  two  reasons.  It  is  first  urged  that  these  suits  are  based  on 
a  liability  created  by  statute,  and  consequently  that  the  statute  of  lim- 
itations does  not  apply.  It  is  undoubtedly  well  settled,  and  has  been 
long  established,  that  where  a  liability  is  created,  not  merely  by  the 
act  of  the  parties,  but  by  the  positive  provisions  of  the  statute,  a  stat- 
ute of  limitations  framed,  as  is  the  New  Jersey  act,  after  the  original 
statute  of  21  James  I,  is  not  applicable.  Angell  on  Limitations,  §  80, 
and  cases  to  be  hereafter  referred  to.  The  defendant  does  not  ques- 
tion the  rule,  but  denies  that  it  is  applicable  to  these  cases.  A  short 
analysis  of  the  decisions  upon  which  the  plaintiffs  rely,  and  a  compari- 
son of  the  facts  upon  whidi  they  were  based  with  the  facts  in  this  case, 
will,  I  think,  clearly  demonstrate  that  defendants'  contention  is  correct 

In  Robertson  v.  Blaine  County,  90  Fed.  63,  32  C.  C.  A.  512,  47  L. 
R.  A.  459  (C.  C.  A.  9th  Cir.),  the  bonds  upon  which  the  suit  was 
brought  had  been  issued  by  Alturas  county.  Subsequently  the  L^- 
islattu'e  of  Idaho  abolished  that  county  and  another,  and  consolidated 
the  two,  giving  to  the  consolidated  county  the  name  of  Blaine,  and 
provided  that  the  latter  county  should  be  responsible  for  all  of  the 
debts  of  the  original  counties.  It  was  held  in  a  well-considered  opin- 
ion, where  all  of  the  leading  authorities  are  referred  to,  that  the  Idaho 
statute  of  limitations  did  not  apply,  because  the  liability  of  the  de- 
fendant (Blaine  county),  or  the  cause  of  action  against  it,  had  been 
created  by  statute;  that  independently  of  the  statute  there  was  no 
obligation  upon  Blaine  county  to  pay  the  debt  of  its  predecessor,  Al- 
turas county,  nor,  independently  of  the  statute,  could  any  action  be 
maintained  thereon  against  Blaine  county.  Hence  it  will  be  seen  that 
the  liability,  so  far  as  the  defendant  in  that  action  was  concerned,  was 
one  created  distinctly  by  statute,  and  the  act  of  the  parties  was  merely 
incidental. 

Bullard  v;  Bell,  Fed.  Cas.  No.  2,121,  1  Mason.  243  (C.  C.  N.  H.), 
was  a  suit  by  the  holder  of  a  dishonored  bank  note  against  a  stock- 
holder of  the  bank.  The  liability  of  the  stockholder  to  answer  for  the 
debts  of  the  bank  was  created  by  statute.  No  act  of  the  parties  had 
created  the  liability. 

In  Cowenhoven  v.  Freeholders,  44  N.  J.  Law,  232,  the  plaintiff 
sued  to  recover  fees  due  him,  under  a  statute,  as  county  judge  of  Mid- 
dlesex county.  The  inapplicability  of  the  statute  of  limitations  was 
placed  expressly  on  the  ground  tnat  the  action  was  founded  on  the 
statute,  and  not  on  a  contract  of  any  kind ;  there  never  having  been 
any  contract  whatever  between  the  defendant  and  the  plaintiff. 

The  plaintiff,  in  Cutwater  v.  Passaic,  51  N.  J.  Law,  345,  18  Atl. 
164,  sued  for  salary  due  him,  as  city  treasurer,  by  an  ordinance  passed 
in  pursuance  of  a  statute.  His  claim  was  held  not  to  be  barred  by 
the  statute  of  limitations,  for,  as  Chief  Justice  Beasley  said : 

"The  plain  reason  that  it  Is  not  a  debt  whldi  has  arisen  under  a  contract, 
either  express  or  implied.  The  obligation  to  pay  these  moneys  is  the  creation 
of  the  statute  directing  the  election  of  the  officer,  and  tha  admeafnuemoit  ot 
tiis  salary  by  ordinance." 
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The  suit  in  Smith  v.  Jersey  City,  52  N.  J.  Law,  184,  18  Atl.  lOSO,  was 
to  recover  excess  moneys  paid  on  an  assessment  for  local  improve- 
ments, and  the  liability  was  expressly  held  to  rest  upon  a  statute,  and 
hence  that  the  statute  of  limitations  was  not  applicable.  To  the  same 
effect  were  the  decisions  in  McFarlan  v.  Morris,  etc..  Banking  Co., 
44  N.  T.  Law,  471,  and  Lehigh  Valley  Railroad  Co.  v.  McFarlan,  43 
N.  J.  Law,  605. 

In  Parisen  v.  N.  Y.  &  Long  Branch  R.  R.  Co.,  65  N.  J.  Law,  413, 
47  Atl.  477,  the  suit  was  to  recover  an  amount  which  had  been  awarded 
by  commissioners  appointed  to  fix  the  value  of  lands  taken  for  the 
right  of  way  of  the  defendant.  The  cause  of  action  was  expressly 
given  by  the  statute.  It  was  held  that  the  award  was  not  such  a  one 
as  was  contemplated  by  that  provision  of  the  sixth  section  of  the  New 
Jersey  statute  of  limitations,  which  mentions  suits  based  upon  awards 
under  the  hands  and  seals  of  arbitrators. 

It  is  thus  apparent  that  in  all  of  these  cases  the  liability  or  cause  of 
action  was  given  by,  or  rests  exclusively  upon,  a  statute,  independent 
of  any  act  of  the  parties.  In  the  cases  at  bar  the  suits  are  based  upon 
the  bonds  of  the  defendants.  It  is  true  tfiat  they  were  executed  by 
virtue  of  statutory  authority,  but  the  statute  does  not  impose  the  lia- 
bility. Without  the  action  of  the  commissioners,  no  bonds  could  have 
come  into  existence,  and  no  liability  or  cause  of  action  could  have 
arisen  against  the  defendants.  It  was  only  after  certain  things  had 
been  done  that  the  bonds  could  be  issued,  but  the  liability  was  created 
by  the  act  of  the  commissioners  in  issuing  the  bonds. 

If  the  plaintiffs'  argument  were  sound,  none  of  the  ordinary  stat- 
utes of  limitations  would  run  against  any  municipal  bonds,  because  all 
such  bonds  are  issued  pursuant  to  statutory  authority.  It  needs  no  ar- 
gument to  demonstrate  the  fallacy  of  any  such  contention,  because  mu- 
nicipal bonds  are  subject  to  the  statute  of  limitations,  a  rule  which  is 
recognized  in  all  of  the  cases  of  which  I  have  ever  heard.  See,  for  in- 
stance, the  United  States  Supreme  Court  cases  before  cited,  the  cases 
to  be  hereafter  referred  to  in  discussing  the  plaintiffs'  second  point, 
and  the  cases  collected  in  volume  2  of  the  fifth  edition  of  Dillon's 
Work  on  Municipal  Corporations,  p.  1325. 

The  Supreme  Court  of  New  Jersey,  in  Morrison  v.  Township  of 
Bernards,  36  N.  J.  Law,  219,  has  held  that  a  suit  may  be  maintained 
on  bonds  issued  pursuant  to  the  same  statute  as  that  under  which  the 
bonds  in  this  case  were  issued,  thus  recognizing,  I  think,  considering 
the  circumstances  under  which  the  question,  arose,  that  it  is  the  act 
of  the  parties  that  creates  the  liability,  and  not  the  statute.  If  strength 
is  to  be  found  for  plaintiffs'  contention  in  his  argument  that  it  will  be 
necessary,  before  the  suit  on  the  bonds  can  succeed,  to  show  that  the 
statute  was  complied  with  in  all  its  respects  prior  to  the  issue  of  the 
bonds  (which  I  am  not  ready  to  admit),  it  is  sufficient  at  this  time  to 
refer  to  the  opinion  of  the  Supreme  Court  of  the  United  States  in  Ber- 
nards Township  v.  Morrison,  133  U.  S.  523,  526,  10  Sup.  Ct.  333,  33 
L.  Ed.  766,  the  effect  of  which  is  to  clearly  demonstrate  that  the  cause 
of  action  on  bonds  issued,  pursuant  to  this  statute,  rests  upon  the 
bonds,  and  not  upon  the  statute  which  authorized  their  issuance.    I 
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conclude,  therefore,  that  the  plaintiffs'  causes  of  action  do  not  rest 
upon  a  statute,  in  any  such  sense  as  to  bring  them  without  the  provi- 
sions of  the  New  Jersey  statute  of  limitations. 

[3]  3.  It  is  next  urged  on  behalf  of  the  plaintiffs  that  the  act  under 
which  the  bonds  in  suit  were  issued  provides  for  the  creation  of  a  par- 
ticular fund  for  the  payment  and  retirement  of  the  bonds  and  the  inter- 
est coupons,  and  there  is  invoked  the  rule,  stated  in  L,incoln  County  v. 
Luning,  133  U.  S.  529,  533,  10  Sup.  Ct.  363,  364  (33  L.  Ed.  766),  that- 

"Wben  payment  is  provided  for  oat  of  a  particular  fund  to  be  created  by  tlie 
act  of  tlie  debtor,  lie  cannot  plead  the  statute  o{  limitations  until  be  sbovrs 
that  tbat  fund  bas  been  provided." 

To  demonstrate  the  applicability  of  that  rule  to  this  case,  plaintifEs 
rely  solely  upon  the  authority  of  Robertson  v.  Blaine  County,  supra. 
It  appears  from  the  statement  of  facts  in  that  case  that  the  statute  au- 
thorizing the  issuance  of  the  bonds  provided  that — 

"The  board  of  county  commissioners  of  said  county  shall,  at  the  time  of 
levy  of  county  taxes,  Include  therein  a  levy  of  suftlclent  tax  to  meet  the  In- 
terest and  principal  of  said  -bonds  as  the  same  shall  become  due,  and  the  tax 
so  levied  shall  be  known  as  the  'Courthouse  Bond  Tax,'  and  shall  be  collected 
as  other  taxes  are  collected,  and  shall  con&titute  a  separate  fund,  and  shall 
bo  used  for  no  other  purpose.  And  for  the  payment  of  said  bonds,  principal 
and  interest,  all  of  the  taxable  property  of  said  county  is  hereby  pledged." 

It  must  be  admitted  that  if  the  "particular  fund"  referred  to  in  that 
case  was  that  created  by  the  above-quoted  act,  then  that  decision  is  an 
authority  for  the  plaintiffs'  contention,  because  if  that  statute  created, 
within  the  meaning  of  the  rule  before  mentioned,  "a  particular  fund," 
then  the  statute  under  which  the  bonds  in  suit  in  this  case  were  issued 
likewise  created  a  "particular  fund."  The  latter  provided  for  report- 
ing annually  by  the  commissioners,  who  executed  and  issued  the  bonds, 
to  the  township  committee  the  amount  required  to  pay  the  principal 
and  interest,  if  any,  due  or  to  become  due  and  payable  during  the  next 
ensuing  year,  and  required  that  the  towmship  committee  should  levy 
and  collect,  at  the  same  time  and  in  the  same  manner  as  other  taxes 
are  collected,  such  sums  of  money  as  should  be  reportc  '  to  the  town- 
ship committee  by  the  commissioners,  and  should  pay  the  same  to  the 
latter,  which  should  apply  them  to  the  payment  of  the  principal  and  in- 
terest on  the  bonds,  or  so  much  thereof  as  should  remain  unpaid  after 
the  commissioners  had  applied  the  dividends  arising  from  the  stock 
which  the  bonds  were  issued  to  purchase.  It  further  required  the  com- 
missioners to  provide,  within  five  years  from  the  issuing  of  the  bonds, 
for  the  annual  payment  of  at  least  5  per  cent,  of  the  same,  so  as  to  in- 
sure their  final  liquidation  within  25  years,  and  for  that  purpose  di- 
rected that  they  should  annually  apply  the  surplus  dividends  on  the 
stock  over  and  above  the  amount  necessary  to  pay  the  interest  on  the 
bonds,  and  if  the  amount  of  surplus  dividends  and  the  amount  received 
by  the  commissioners  for  the  sale  of  the  stock,  which  they  were  au- 
thorized to  sell,  should  not  be  sufficient  for  the  annual  payment  of  the 
5  per  cent.,  that  then  the  deficiency  should  be  reported  by  the  com- 
missioners to  the  township  committee,  to  be  levied  and  raised  annually, 
in  the  manner  provided  for  "paying  the  interest"  on  the  bonds.     It 
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also  provided  that  at  the  expiration  of  25  years  it  should  be  the  duty 
o  f  the  board  of  assessors  of  the  township,  unless  the  payment  for  the 
\iOT\<is  was  otherwise  provided  for,  to  cause  to  be  assessed,  levied,  and 
collected,  on  the  real  estate  in  the  township,  at  the  time  and  ip  the  man- 
ner as  other  taxes  were  assessed  and  levied,  the  sum  due  on  the  bonds 
issued  pursuant  to  the  act,  together  with  interest,  or  so  much  thereof 
as  should  remain  unpaid,  "by  reason  of  the  deficiency  of  the  dividends 
and  sale  of  said  stock,"  and  that  the  amount  to  be  so  raised  should  be 
determined  by  the  report  of  the  commissioners  to  the  township  com- 
mittee, as  before  authorized. 

It  is  necessary  to  consider,  therefore,  if  the  decision  in  Robertson  v. 
Blaine  County  is  based  on  the  statute  above  quoted,  and  not  on  another 
statute  which  is  not  specifically  set  forth  in  the  report  of  the  case  (which 
latter  would  seem  to  be  the  fact  from  the  remarks  of  the  court  on 
page  71  of  90  Fed.,  32  C.  C.  A.  512,  47  L.  R.  A.  459),  whether  Robert- 
son V.  Blaine  County  can  be  sustained  on  principle  or  authority,  or 
both.     If  it  can  be,  then  it  would  seem  to  follow,  under  the  rule  an- 
nounced in  Lincoln  QJounty  v.  lyuning,  supra,  that  the  defendant  should 
have  coupled  with  its  pleas  of  the  statute  of  limitations  an  allegation 
that  the  fund  provided  by  the  statute  for  the  payment  of  tlie  bonds 
and  the  interest  had  been  created.    By  reference  to  LinccJn  County 
■  V.  Luning,  and  the  discussion  in  that  case  of  Underbill  v.  Sonora,  17 
Cal.  173,  and  Freehill  v.  Chamberlain,  65  Cal.  603,  4  Pac.  646,  it  will 
be  seen  that  the  "particular  funds"  out  of  which  the  bonds  were  to  be 
paid  were  quite  different  from  those  out  of  which  the  bonds  were  to 
be  paid  either  in  this  case  or  in  Robertson  v.  Blaine  County. 

In  Lincoln  County  v.  Luning,  the  county  having  defaulted  in  the  pay- 
ment of  its  interest  coupons,  the  Legislature  passed  another  act,  pro- 
viding for  the  registration  of  overdue  coupons,  and  imposed  upon  the 
treasurer  the  duty  of  thereafter  paying  the  coupons  "as  money  came 
into  his  possession  applicable  thereto,  in  the  order  of  their  registration." 
The  coupons  in  suit,  which,  the  court  remarks,  "by  the  general  limi- 
tation law  would  have  been  barred,"  were  presented  as  they  fell  due 
to  the  treasurer  for  payment,  and  payment  was  refused,  because  the  in- 
terest fund  was  exhausted.  Thereupon  the  treasurer  registered  them, 
in  accordance  with  the  later  act.  Mr.  Justice  Brewer  said  that  the  later 
act,  coupled  with  what  was  done  by  the  treasurer  pursuant  thereto, 
"amounted  to  a  promise  on  the  part  of  the  county  to  pay  such  coupons  as 
were  postered.  In  the  order  ot  their  registration,  as  fast  as  the  money  came 
Into  the  Interest  fund,  and  such  promise  was  by  the  debtor  accepted." 

It  was  held  in  Freehill  v.  Chamberlain,  as  Mr.  Justice  Brewer  says, 
that— 

"Where  the  statute  provides  for  the  issuing  of  bonds  at  a  dty,  with  Inter- 
est coupons  payable  as  fast  as  the  money  should  come  into  the  treasury  from 
special  sources  designated  by  the  act,  the  statute  of  limitations  does  not  com- 
inenee  to  ran  against  the  coupons  until  the  money  Is  received  in  the  treasury 
•a  accordance  with  the  terms  of  the  act." 

To  the  same  effect  was  the  decision  in  Underbill  v.  Sonora.  The 
«inderl)ring  principle,  I  think,  upon  which  it  was  decided  in  those  cases, 
and  odiers  which  hold  the  same  (they  are  very  few),  that  the  stat- 


Digitized  by 


Google 


830  263  FEDERAL  REPOBTBB 

ute  of  limitations  would  not  run  until  the  fund  had  been  provided,  was 
that  the  cause  df  action  would  not  exist  until  the  fund  had  been  created. 

Further  support  is  found  for  this  view  in  Schoenhoeft  v.  Board  of 
Commissioners,  76  Kan.  883,  92  Pac.  1097,  16  L.  R.  A.  (N.  S.)  803, 14 
Ann.  Cas.  100,  where  the  distinction  between  suits  On  ordinary  mu- 
nicipal bonds  which  are  to  be  paid  out  of  money  raised  from  taxes, 
and  suits  on  municipal  warrants,  payable  out  of  certain  funds,  only 
when  a  treasurer  has  suflScient  money  in  the  fund  to  pay  them,  is  point- 
ed out,  as  well  as  is  the  distinction  between  hiost  of  the  cases  relied 
upon  in  Robertson  v.  Blaine  County  and  the  case  which  was  then  be- 
fore that  court.  The  fundamental  difference  is,  as  I  gather  it  from 
that  decision,  whether  a  cause  of  action  exists  before  the  particular 
fund  has  been  created.  That  was  the  basis  of  the  decision  in  King 
Iron  Bridge  Co.  v.  Otoe  County,  124  U.  S.  459,  463,  8  Sup.  Ct.  582, 
31  L.  Ed.  514. 

In  Bodman  v.  Johnson  County,  115  Iowa,  296,  88  N.  W.  331,  it  was 
held  that,  where  there  was  statutory  authority  to  make  additional  as- 
sessments to  pay  for  the  cost  of  county  ditches,  the  statute  of  limita- 
tions ran  against  warrants  payable  out  of  the  "ditch  fund,"  from  the 
date  of  their  issue,  and  not  from  the  date  when  there  were  assets  ac- 
tually in  the  fund  from  which  they  were  payable;  that,  as  it  was  the 
duty  of  the  county  to  raise  the  necessary  funds,  and  as  it  had  the  au- 
thority to  do  so,  the  plaintiff  was  not  justified  in  postponing  the  bring- 
ing of  his  action  until  the  funds  were  actually  on  hand.  Of  course  the 
statute  of  limitations  has  never  been  held  to  begin  to  run  until  the 
cause  of  action  accrues,  but  the  moment  it  does  accrue  the  statute  be- 
gins to  run. 

The  broad  rule  stated  by  the  Supreme  Court  in  Lincoln  County  v. 
Luning,  must  therefore,  I  think,  be  read  in  the  light  of  the  facts  of 
that  case,  and  be  considered  to  mean  that  the  statute  does  not  begin 
to  run  until  the  "particular  fund"  has  been  provided,  when  the  ex- 
istence of  that  fund  creates  the  cause  of  action.  If  the  decision  in 
Robertson  v.  Blaine  County  is  broader  than  that,  then  I  do  not  think 
it  is  supported  by  authority,  nor  does  reason  justify  it.  This  is  mani- 
fest, I  think,  from  a  consideration  of  the  act  under  which  the  bonds  in 
suit  were  issued,  taken  in  connection  with  the  'general  rules  to  be  here- 
after referred  to.  It  is  true  that  the  act  provided  for  the  creation  of  a 
fund  to  pay  the  principal  and  interest  out  of  the  dividends  accruing 
from  the  stock  which  the- bonds  were  issued  to  purchase,  as  well  as 
from  a  sale  of  the  stock  itself.  But  it  further  provided  for  the  raising 
of  any  deficiency  by  general  taxation. 

There  is  no  pretense  in  this  case  that  payment  of  these  bonds  or 
coupons  was  refused  on  account  of  lack  of  funds  to  pay  them.  If  it 
can  be  said  that  these  bonds  and  coupons  were  to  bfe  paid  out  of  a 
"particular  fund,"  within  the  meaning  which  plaintiffs  seek  to  ascribe 
to  the  remarks  of  the  Supreme  Court  in  Lincoln  County  v.  Luning, 
then  it  can  be  said  with  equal  force  that  any  municipal  bond,  for  the 
payment  of  which  the  statute  provides  for  the  creation  of  a  sinking 
fund  or  other  fund  to  be  raised  by  general  taxation,  vnthout  limiting 
the  right  to  sue  on  the  bonds  before  the  fund  is  created,  is  a  "particular 
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fund,"  and  hence,  in  any  such  case,  the  statute  of  linntations  would  not 
apply  to  a  suit  on  the  bonds,  where  the  municipality  had  neglected  to 
assess  the  taxes  necessary  to  meet  the  bonds.  But  that  would  be  con- 
trary to  the  general  rules  that  suit  may  be  instituted  on  municipal 
bonds  and  coupons  when  they  mature,  and  that  the  statute  of  limita- 
tions begins  to  run  f  rwn  the  date  when  the  cause  of  action  accrues ;  it 
would  also  seem  to  be  at  variance  with  that  line  of  federal  authorities 
which  hold  that,  before  mandamus  will  issue  to  compel  the  assessment 
of  a  tax,  a  bondholder  must  obtain  a  judgment  on  the  bonds.  See 
Heine  v.  I^evee  Commissioners,  19  Wall.  655,  657,  22  L.  Ed.  223  and 
cases  the^  cited.  As  the  bonds  and  coupons  in  suit  were  payable  at 
stated  times,  and  as  the  statute  which  authorized  their  issuance  provid- 
ed, as  the  ultimate  means  for  their  payment,  for  the  raising  of  money 
in  the  ordinary  way,  by  the  lev3ring  and  collection  of  taxes,  I  am  unable 
to  perceive  any  reason  why  the  general  rule  that  a  cause  of  action 
arises  on  such  bonds  and  coupons  at  the  dates  of  their  maturity  re- 
spectively, does  not  apply. 

[4]  4.  The  next  question  is  whether  section  1  or  section  6  of  the 
New  Jersey  statute  of  limitations  applies.  Section  1  limits  actions  "to 
6  years,  and  section  6  to  16  years.  The  former  embraces  actions  found- 
ed on  contracts  "without  specialty,"  as  did  the  original  act  of  James 
I,  and  the  latter  actions,  among  others,  "upon  any  single  or  penal  bill 
for  the  payment  of  money  only,  or  upon  any  obligation  with  condition 
for  the  payment  of  money  only."  While,  the  quoted  clause  of  the  last- 
mentioned  section  does  not  in  so  many  words  refer  to  instruments 
under  seal,  the  courts  of  New  Jersey  have  given  to  the  terms  used  their 
well-recognized  legal  significance,  and  have  construed  that  clause  to 
cover  actions  "upon  sealed  instnunents  for  the  payment  of  money 
only."  Elsasser  v.  Haines,  52  N.  J.  Law,  10,  22,  18  Atl.  1095,  1100. 
Therefore  bonds  under  seal  are  within  the  provisions  of  the  sixth  sec- 
tion, and  if  the  seals  hereinafter  mentioned  had  been  affixed  to  the 
bonds  upon  which  these  suits  are  based,  there  would  be  no  doubt  as  to 
the  applicability  of  that  section.  However,  while  the  bonds  are  in  the 
usual  form,  and  recite  that  the  persons  who  executed  them  (commis- 
sioners appointed  pursuant  to  the  statute  which  authorized  their  issu- 
ance [P.  L.  N.  J.  1868,  p.  915]),  "have  hereunto  set  our  hands  and 
seals,"  they  do  not  in  fact  bear  such  seals.  The  statute  directed  that 
they  should  be  "under  their  [the  commissioners']  hands  and  seals," 
not  under  the  seal  of  the  municipality  whose  obligations  they  were. 

I  have  already  held  on  the  authority  of  Draper  v.  Springport,  104- 
U.  S.  501,  26  ly.  Ed.  812,  when  the  question  was  raised  by  demurrers 
to  the  declarations,  that  the  absence  of  the  seals  of  the  commissioners 
did  not  invalidate  the  bonds.  The  question  to  be  decided,  therefore, 
is  whether  municipal  bonds,  which  the  statute,  under  the  authority  of 
which  they  were  issued,  required  should  be  under  the  seals  of  those 
who  were  directed  to  execute  them  on  behalf  of  the  municipality,  and 
which  recite  that' such  seals  were  affixed,  although  in  fact  they  were 
not,  and  which  notwithstanding  are  valid  and  bincUng  obligations  of 
the  municipaJity,  are  to  be  considered,  for  purposes  of  the  application 
of  the  statute  of  limitations,  as  contracts  "without  specialty"  (simple 
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contracts),  or  as  obligatimis  under  seals  (specialties).  I  think  that,  if 
the  bonds  in  suit  were  those  of  an  individual  or  a  private  corporation 
(not  issued  pursuant  to  express  legislative  authority,  defining  die  form 
in  which  they  should  be  issued),  they  could  not,  under  the  weight  of 
authority,  be  considered  as  se£iled  instruments,  notwithstanding  that 
they  recited  that  they  were  given  under  the  seal  of  the  obligee.  Over- 
seers of  Hopewell  v.  Overseers  of  Amwell,  6  N.  J.  Law,  169;  Perrine 
V.  Cheeseman,  11  N.  J.  Law,  174,  19  Am.  Dec.  388;  Ta)dor  v.  Glaser, 
2  Serg.  &  R.  (Pa.)  502,  503 ;  Comley  v.  Ford,  65  W.  Va.  429,  64  S.  E. 
447,  450;  Bouvier's  Law  Dictionary,  page  1020;  and  by  inference 
Corlies  v.  Vannote,  16  N.  J.  Law,  324.  See,  contra,  Slade  v.. Bennett, 
133  App.  Div.  666,  118  N.  Y.  Supp.  278,  280,  and  Oconto  County  v. 
MacAllister,  155  Wis.  286,  295,  143  N.  W.  702,  704. 

"But  these  are  mimidpal  bonds,  issued  pursuant  to  a  statute  which 
expressly  directed  the  manner  in  which  they  should  be  executed,  and 
they  are  valid  obligations,  notwithstanding  Uie  omission  of  one  of  the 
statutory  requirements.  The  Legislature  contemplated  that  they 
should  be  specialties,  and  in  every  respect,  save  the  seals  of  the  individ- 
ual commissioners,  they  are  such  in  form.  It  was  said  by  Mr.  Justice 
Bradley  in  Draper  v.  Sprihgport  that  "the  seals  could  have  added  noth- 
ing to  the  solemnity  of  the  instruments."  If  that  be  so,  if  the  instru- 
ments are  as  solemn  as  they  could  have  been  had  the  seals  been  affixed, 
it  is  difficult  to  perceive  why  they  are  not,  to  all  intents  and  purposes, 
sealed  instruments.  To  say  that  the  seals  could  have  added  nothing 
to  the  solemnity  of  the  bonds,  but  that  the  bonds  are,  nevertheless, 
simple  contracts,  is,  I  think,  to  express  an  irreconcilable  contradiction. 
A  simple  contract  is  never  spoken  of  in  legal  parlance  as  a  "solemn 
instrument,"  while  a  contract  under  seal — a  specialty — ^is.  In  view  of 
the  before-mentioned  decision  of  the  Supreme  Court,  I  think  that  it 
must  be  held  that  the  statute  which  authorized  the  bonds  to  be  issued 
has  fixed  their  grade  or  character,  to  the  same  extent  as  if  the  statute 
had  specifically  said  that  the  bonds  to  be  issued  should  be  considered 
for  all  purposes  as  specialties,  and  that  the  omission  of  the  individual 
seals  of  the  commissioners,  who  executed  them  on  behalf  of  the  mu- 
nicipality, has  not  changed  that  grade  or  character. 

To  hold  otherwise  would  be  to  permit,  those  charged  with  the  execu- 
tion of  a  statutory  duty,  by  dispensing  with  what  the  Supreme  Court 
has  held  to  be  an  unessential  requirement,  so  far  as  the  validity  of  the 
bonds  is  concerned,  to  transform  what  the  Legislature  contemplated 
should  be  a  specialty  into  a  simple  contract.  Such  a  result  should  not 
be  permitted,  if  it  can  be  avoided.  Of  course,  it  was  as  fully  within 
the  power  of  the  Legislature  to  prescribe  the  grade  of  contract  which 
the  bonds  should  be  as  it  was  to  define  the  formality  with  which  they 
should  be  executed.  I  apprehend  that,  had  the  statute  required  that 
the  bonds  should  be  under  the  seal  of  the  municipality,  rather  than  the 
individual  seals  of  the  commissioners,  the  Supreme  Court's  decision 
in  Draper  v.  Springport  in  respect  to  the  validity  of  the  bonds  would 
have  been  different  than  it  was.  In  such  a  case  a  stlit  could  not  have 
been  maintained  on  the  bonds,  and  the  question  now  presented  could 
not  have  arisen.    Some  support  for  the  views  above  expressed  is  found. 
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I  think,  in  the  remarks  of  the  Supreme  Court  of  Wisconsin,  in  Oconto 
Co.  V.  MacAlKster,  supra,  to  the  effect  that — 

"The  mere  omission  of  a  scroll  or  flourish  after  the  names  of  the  signers 
■would  be  quite  a  flimsy  ground  of  distinction,  and  cannot  outweigh  the  con- 
sideration that  the  statute  required  a  bond  which  imports  a  sealed  instru- 
ment, that  the  instrument  is  in  the  form  of  a  bond,  and  that  It  is  expressly 
stated  to  be  sealed  with  the  seals  of  the  signers." 

My  conclusion,  therefore,  is  that  the  suits,  so  far  as  they  are  based 
on  the  bonds  and  coupons  which  did  not  mature  within  16  years  from 
the  beginning  of  these  actions,  are  barred  by  the  statute  of  limitations, 
and  that  the  suits,  so  far  as  they  are  based  on  those  which  did  mature 
ivithin  that  period  are  not  barred.  This  results  in  the  sustaining  of 
some  of  the  demurrers  and  the  overruling  of  the  others.  An  order 
drawn  in  accordance  with  these  conclusions  will  be  signed. 


In  re  WEISBBKa. 

(District  Gonrt,  B.  D.  Michigan,  S.  D.    October,  191S.) 

No.  2405. 

1.  Barkbcptoy  ^s»418(1) — Bftbct  of  Dibchabqe. 

A  discbarge  in  bankruptcy  does  not  automatically  relieve  the  bank- 
mpt  from  a  debt,  even  if  scheduled  and  provable,  but  may  be  pleaded  by 
him  in  defense  to  an  action  thereon ;  its  effect  in  the  particular  case  to  be 
determined  by  the  court  in  which  the  action  is  brongjit. 

2.  Bankbxtptct  «=3391U) — ^Powers   of   Coubt — Stat   of  Aotions   Aqainbt 

Bankbuft. 

The  power  of  the  bankruptcy  court  to  protect  a  beuikmpt  against 
claims  in  another  court  is  limited  to  the  p^od  before  the  question  of 
his  discharge  has  been  decided. 

3.  Bakkkttptoy  <9=>391(1) — Contkiiipt  of  Bakkbuptot  Court — Leoai,  Pboceeo- 

INQS  AOAINST  BaNKBUPT. 

A  creditor  of  a  bankrupt,  though  having  a  dischargeable  claim,  does 
not  become  guilty  of  contempt  of  the  bankruptcy  court  merely  by  taking 
proceedings  in  another  court  to  enforce  his  claim,  where  no  order  foe- 
bidding  such  action  has  been  made,  and  especially  when  the  creditor  had 
no  knowledge  of  the  bankruptcy  proceedings. 

In  Bankruptcy,  in  the  matter  of  Julius  Wasberg,  bankrupt.  On  pe- 
tition of  bankrupt  to  punish  a  creditor  for  contempt.    Petition  denied. 

Benjamin  &  Betzoldt,  of  Detroit,  Mich.,  for  petitioner. 
C.  Lucian  Bancroft,  of  Detroit,  Mich.,  for  respondent. 

TUTTLE,  Kstrict  Judge.  This  is  a  petition  by  the  bankrupt,  ask- 
ing that  the  respondent,  one  of  his  creditors,  be  pimished  for  contempt 
of  court  in  ignoring  a  discharge  in  bankruptcy  granted  to  the  bankrupt 
by  this  court,  and  garnishing  certain  money  belonging  to  petitioner  and 
on  deposit  in  a  bank,  and  praying  that  respondent  be  ordered  to  return 
such  money  to  petitioner. 

The  petitioner  was  duly  adjudicated  a  voluntary  bankrupt  herein, 
in  August,  1916.  Among  the  debts  owing  by  the  bankrupt  was  an  in- 
dd>tedness  to  one  Frank  Majuchowsky,  the  respondent,  on  a  judgment 

C=>For  otber  cawH  see  lame  topic  &  KBT-NTJMBBR  in  all  Key-Numbered  DlgesU  ft  Indezee 
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rendered  by  one  of  the  justices  of  the  peace  for  the  city  of  Detroit 
against  the  bankrupt  as  mdorser  on  a  worthless  chedc,  amounting  to 
$41.75.  This  debt,  with  the  name  and  address  of  the  creditor,  was 
duly  scheduled.  It  appears  that  the  proper  notices  of  the  bankruptcy 
proceedings  were  mailed  to  respondent ;  but  there  is  no  proof  or  swora 
statement  that  they  or  any  of  them  were  received  by  him,  and  he  swears 
in  his  affidavit  that  he  never  received  any  of  such  notices,  or  knew  of 
such  bankruptcy  proceedings.  Respondent  duly  obtained  his  discharge 
from  this  court  in  November,  1916. 

In  June,  1917,  respondent  caused  to  be  filed  in  the  justice's  court  in 
which  he  had  obtained  the  judgment  mentioned  an  affidavit  of  gar- 
nishment under  the  state  practice,  showing  the  recovery  by  him  of 
said  judgment,  and  stating  that  he  had  not  received  payment  thereof, 
and  Uiat  the  garnishee  defendant,  the  Wayne  County  &  Home  Savings 
Bank,  had  in  its  hands,  money  belonging  to  the  petitioner  herein,  and 
was  indebted  to  said  petitioner,  in  an  amotmt  equal  to  the  sum  due  to 
respondent  on  such  judgment.  Thereupon,  in  accordance  with  the 
practice  in  the  state  court,  the  garnishee  defendant  paid  to  the  said 
justice's  court  this  amount,  which  was  thereafter  paid  over  by  the  court 
to  respondent.  No  notice  of  these  bankruptcy  proceedings  was  given 
to  said  bank  or  justice  of  the  peace  prior  to  the  receipt  and  payment 
of  such  money,  nor  was  any  such  notice  filed  in  the  justice's  court.  It 
does  not  appear,  nor  is  it  claimed,  that  petitioner  received  notice  of  the 
garnishment  proceedings,  or  had  any  knowledge  thereof,  until  after 
tills  money  had  been  paid  to  the  respondent.  It  was  not  necessary, 
under  the  state  practice,  that  he  should  have  received  such  notice ;  gar- 
nishment proceedings  of  this  kind,  based  on  judgment,  being  ex  parte. 
It  appears  to  be  conceded  that  the  claim  of  respondent  against  petition- 
er, represented  by  said  judgment  and  scheduled  as  already  indicated, 
was  a  provable  debt,  subject  to  discharge  by  the  bankruptcy  proceed- 
ings. 

The  question  presented  is  whether  the  action  of  the  respondent  in 
collecting  his  judgment  against'the  petitioner  by  these  garnishment  pro- 
ceedings constituted,  under  all  the  circumstances,  a  contempt  of  this 
court,  in  view  of  the  fact  that  the  petitioner  had  previously  obtained 
his  discharge  in  bankruptcy  herein.  No  case  has  been  cited,  and  I  have 
discovered  none,  involving  precisely  the  same  question.  After  careful 
consideration,  however,  of  the  situation  and  of  the  rights  ^d  duties 
of  the  parties  in  the  premises,  I  am  of  the  opinion  that  petitioner  has 
not  sustained  the  burden  of  showing  that  respondent  has  been  guilty 
of  the  contempt  of  court  alleged. 

[  1  ]  In  the  first  place,  the  disdiarge  in  bankruptcy  granted  to  peti- 
tioner did  not  automatically  relieve  him  from  even  tfie  provable  debts 
previously  owed  by  him  and  duly  scheduled.  It  is  true  that  such  dis- 
charge afforded  him  a  complete  defense  to  an  action  brought  to  recover 
any  such  debt,  but  in  order  to  avail  himself  thereof  it  would  be  neces- 
sary for  him  to  plead  the  discharge  in  such  action,  and  failure  to  do  so 
would  render  him  amenable  to  whatever  judgment  the  court  might  ren- 
der against  him  in  that  action.  Dimock  v.  Revere  Copper  Co.,  117  U. 
S.  559,  6  Sup.  Ct.  855,  29  L.  Ed.  994;  Boynton  v.  Ball,  121  U.  S.  457, 
7  Sup,  Ct.  981,  30  h.  Ed.  985. 
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Nor  has  the  bankruptcy  court,  in  which  such  discharge  "has  been 
granted,  jurisdiction  to  determine  the  effect  therfeof  in  a  state  court 
in  which  an  acticm  against  the  former  bankrupt  is  pending,  or  to  in- 
terfere with  the  proceedings  in  that  court.  Questions  as  to  the  effect 
therein  of  such  discharge  must  be  left  to  the  decision  of  the  court  in 
which  the  action  is  pending.  In  re  Rosenthal  (D.  C.)  108  Fed.  368; 
Helhnan  v,  Goldstone,  161  Fed.  913,  88  C.  C.  A.  604;  In  re  Lockwood 
(D.  C.)  240  Fed.  161. 

[2]  The  power  of  the  bankruptcy  court  to  protect  a  bankrupt  ag^nst 
claims  in  ai;iother  court  is  limited  to  the  period  before  the  question  of 
his  discharge  has  been  decided.  Section  11a  of  the  Bankruptcy  Act 
(Act  July  1,  1898,  c  541,  30  Stat.  549  [Comp.  St.  1916,  §  9595])  pro- 
vides as  follows : 

"A  suit  which  Is  foonded  upon  a  claim  from  which  a  discharge  would 
be  a  release,  and  which  Is  pending  against  a  person  at  the  time  of  the  filing  of 
a  petition  against  him,  shall  be  stayed  until  after  on  adjudication  or  the  dis- 
missal of  the  petition;  if  such  person  is  adjudged  a  bankrupt,  such  action 
may  be  further  stayed  until  twelve  months  iifter  the  date  of  such  adjudlca- 
tiom,  or,  if  within  that  time  such  person  applies  for  a  discharge,  then  untU 
the  question  of  such  di8(4iarge  Is  determined." 

If  the  bankrupt  desires  to  obtain  the  benefit  of  his  discharge  in  an 
action  brought  against  him  for  the  recovery  of  a  debt  affected  by  such 
discharge,  he  may,  by  properly  pleading  and  proving  the  disdiarge, 
in  the  court  where  the  action  against  him  is  pending,  secure  a  per- 
manent stay  of  proceedings  in  such  action,  even  after  judgment  there- 
in.   Boynton  v.  Ball,  supra. 

[3]  Considering,  therefore,  the  nature  and  effect  of  a  discharge  in 
bankruptcy,  and  bearing  in  mind  that  such  discharge  does  not  release 
the  bankrupt  from  any  of  his  debts,  unless  it  be  expressly  pleaded  as  a 
defense  in  an  action  for  the  recovery  of  such  a  debt,  I  am  of  the  opin- 
ion that  a  creditor  of  the  bankrupt,  though  having  a  dischargeable  claim 
agamst  the  latter,  does  not  become  guilty  of  contempt  of  the  bank- 
ruptcy court  merely  by  taking  proceedings  -in  another  court  to  enforce 
such  claim,  even  with  knowledge  that  the  bankrupt  has  obtained  his 
discharge.  The  bankruptcy  court  not  having  forbidden  such  creditor 
to  institute  and  carry  out  such  proceedings,  it  cannot  be  said  that  a 
creditor  who  takes  such  action  has  committed  a  contempt. 

Furthermore,  even  if  it  be  assumed  that  such  action  on  the  part  of 
a  creditor  of  a  discharged  bankrupt  might,  if  taken  with  full  knowledge 
of  all  of  the  bankruptcy  proceedings,  constitute  such  contempt  of  court, 
yet,  in  the  present  case,  there  is  no  evidence,  beyond  the  mailing  of  the 
proper  notices,  to  show  that  the  respondent  knew  of  the  granting  of 
this  discharge,  or  of  any  other  of  the  proceedings  herein,  or  understood 
the  nature  thereof. 

Certainly  he  would  not  be  guilty  of  contempt  of  this  court  in  disre- 
garding its  orders  or  proceedings  of  which  he  was  without  knowledge. 
Garrigan  v.  United  States,  163  Fed.  16,  89  C.  C.  A.  494,  23  L.  R.  A. 
(N.  S.)  1295  (C.  C.  A.  7).  Before  the  respondent  in  such  a  case  can 
properly  be  punished  for  contempt  of  court,  the  evidence  relied  on  to 
prove  him  guilty  thereof  should  be  positive,  clear,  and  convincing. 
General  Electric  Co.  v.  McLaren  (C.  C.)  140  Fed.  876;   Hanley  v. 
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Pacific  Live  Stock  Co.,  234  Fed.  522,  148  C.  C.  A.  288.    The  showing 
by  petitioner  in  the  present  case  is  not  of  that  character. 
The  petition  must  be  denied. 


In  re  BAIjDWIN. 

(District  Court,  S.  D.  New  Xoi*.    April,  1918.) 

Bankbuftct  «=»407(1) — Gbourds  tob  Rxfusai,  of  Disoraboi — Falbb  Seats- 

HENT. 

Objections  to  the  discharge  of  a  bankrupt  sustained,  on  the  grounds 
that  he  made  a  materially  false  statem^it  in  writing  as  a  basis  for  credit 
and  knowingly  concealed  property. 

In  Bankruptcy.  In  the  matter  of  Willard  C.  Baldwin,  bankrupt 
On  motion  to  confirm  report  of  special  master  on  objections  to  dis- 
charge.   Confirmed  in  part,  and  discharge  denied. 

Saul  S.  Myers,  of  New  York  City,  for  Broadway  Trust  Co. 

Smith  &  Bowman,  of  New  York  City  (Harold  il.  Bowman,  of  New 
York  City,  of  counsel),  for  objecting  creditor. 

H.  Howard  Babcock,  of  New  York  City  (Wm.  S.  Bennet,  of  New 
York  City,  of  counsel),  for  bankrupt. 

AUGUSTUS  N.  HAND,  District  Judge.  This  case  comes  before 
me  on  a  motion  to  confirm  the  report  of  the  special  master  in  so  far 
as  it  sustains  the  first,  third,  and  fourth  specifications  of  objections  to 
a  discharge,  and  to  reject  it  in  so  far  as  it  finds  that  the  second  specifi- 
cation has  not  been  established.  The  principal  question  argued  is 
whether  a  statement  in  writing  furnished  by  the  bankrupt  on  September 
13,  1912,  was  false.    The  financial  statement  was  as  follows: 

Assets. 

Cash  on  hand  and  In  bank ^  4,7S1  22 

Accounts  receivable  12,344  38 

BUls  receivable  2,677  66 

Merchandise,  cash  value 20,945  00 

Fixtures    1,000  00 

Liabilities. 

Accounts  payable  $  S,9S5  73 

Bills  payable  7,552  14 

111,637  87 
Net  worth 30,210  39 

$41,748  26    $41,748  20 
Willard  0.  Baldwin. 

On  the  back  of  the  paper  containing  the  foregoing  statement  is  this 
indorsement : 

September  13, 1912. 

My  financial  condition  is  as  good  this  day  as  it  was  at  the  time  of  makJng 
statement  within.  Willard  O.  Baldwin. 

^stVot  other  eaies  see  same  topic  ft  KBT-NVHBBR  in  all  K«7-Numberad  Olgesta  ft  Indezw 
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The  original  statement,  which  was  given  December  31,  191.1,  and 
•wsLS  reaffirmed  September  13,  1912,  did  not  include  the  claim  to  any 
surplus  which  there  might  be  arising  out  of  certain  property  which  had 
been  transferred  many  years  before  to  L.  J.  Callanan  to  secure  cer- 
tain creditors  of  a  firm  in  which  the  bankrupt  had  an  interest.    The 
latter  knew  of  this  claim  at  all  times,,  but  says  he  did  not  realize  that 
his  interest  was  worth  about  $30,000  until  he  was  told  by  Mr.  Callanan 
in  the  simimer  of  1912  that  it  would  yield  that  amount.    The  bankrupt 
had  met  with  losses  since  the  original  statement  of  December  31,  1911, 
w^as  rendered  to  about  the  amount  of  this  claim  so  that  he  had  no  net 
worth  on  September  13,  1912,  upon  the  basis  of  the  former  state- 
ment;  but  if  the  Callanan  claim,  which  was  omitted  December  31, 
1911,  was  included  September  13,  1912,  it  would  be  sufficient  to  bring 
his  assets  up  to  the  worth  appearing  in  the  old  statement. 

The  bankrupt's  counsel  urges  that  his  creditors  were  not  interested 
in  an]rthing  except  what  was  his  net  worth,  and  that  he  correctly  stated 
on  September  13,  1912,  that  his  financial  condition  was  as  good  as  it 
was  at  the  time  of  making  the  former  statement,  because  the  Callanan 
claim  would  just  about  onset  the  shrinkage.    If  in  his  written  indorse- 
ment of  September  13,  1912,  he  meant  that  his  actual  financial  condition 
was  as  good  on  that  day  as  when  he  had  rendered  the  original  state- 
ment, that  was  obviously  untrue,  because  the  Callanan  claim  existed 
at  all  times,  and  the  banlonipt  had  lost  over  $30,000  in  business  between 
the  rendering  of  the  original  statement  and   September   13,   1912. 
Therefore  his  actual  financial  condition  was  worse  to  that  extent.    If 
the  bankrupt  meant  that  his  financial  condition  was  as  good  on  Sep- 
tember 13,  1912,  as  it  was  set  forth  in  the  former  statement,  even 
that  was  quite  problematical,  and  the  statement  could  not  be  regard- 
ed as  a  truthful  disclosure  by  the  bankrupt  of  the  real  situation.    That 
an  equity  in  security  transferred  10  years  before  to  pay  creditors — 
an  equity  which  has  never  up  to  this  time  yielded  anything — could  be 
regarded  by  the  bankrupt  as  a  proper  substitute  for  the  liquid  assets 
mentioned  in  the  original  statement  is  most  unreasonable.    Mr.  Calla- 
nan was  a  well-known,  responsible  merchant.    If  there  was  any  such 
equity,  or  if  anybody  believed  there  was  any  such  equity,  in  the  prop- 
erty in  the  hands  of  Mr.  Callanan,  the  proof  of  it  would  be  more 
clear.    As  I  have  said  above,  nothing  has  been  realized  to  this  very 
day.    I  think  the  argument  that  the  statement  of  September  13,  1912, 
was  not  false,  while  plausible,  is  without  real  substance. 

Moreover,  it  is  perfectly  evident  that  the  bankrupt's  original  finan- 
cial statement  of  December  31,  1911,  was  false  in  respect  to  bills 
payable.  It  was  apparently  onl^  based  on  bills  payable  for  merchan- 
dise, and  omitted  both  the  Gatti-McQuade  notes,  aggregating  $9,539.- 
12,  and  notes  held  by  Mrs.  Harte  amounting  to  $2,0(X).  The  state- 
ment of  accounts  payable  was  apparently  equally  untrue.  The  first 
spedfication,  that  the  bankrupt  made  a  materially  false  statement  in 
writing,  is,  for  the  foregoing  reasons,  fully  sustained. 

The  second  spedfication,  which  the  master  did  not  regard  as  es- 
tablished, should  likewise  be  sustained,  namely,  that  the  bankrupt  made 
a  false  oath  before  Commissioner  Gilchrist  when  he  testified  that  his 
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indorsement,  dated  September  13,  1912,  on  the  back  of  the  finandal 
statement  was  true.  The  foregoing  reascming  seems  clearly  to  estab- 
lish that  the  second  specification  was  well  taken. 

The  third  specification  should  also  be  sustained,  namely,  that  the 
bankrupt,  with  intent  to  conceal  his  financial  condition,  failed  to  keep 
books  of  account.  He  not  only  kept  a  sort  of  record  which  a  man 
doing  a  large  business  could  hardly  keep  in  a  way  consistent  with 
honesty,  but  there  is  no  pretense  that  he  did  not  omit  from  his  r^u- 
lar  books  the  checks  held  by  Mrs.  Harte. 

The  master  likewise  appears  to  have  been  correct  in  sustaining  the 
fourth  specification  of  knowingly  concealing  property.  The  net  worth 
of  the' bankrupt,  according  to  the  statement  of  September  13,  1912, 
was  $30,210.39.  This  net  worth  must  he  taken  to  be  exclusive  of  any 
consideration  of  the  old  and  worthless  Callanan  claim.  In  other 
words,  while  the  confirmatory  statement  of  September  13,  1912,  may 
give  the  bankrupt  reasonable  latitude  as  to  the  amount  of  assets  and 
liabilities,  provided  the  net  worth  is  the  same,  yet  the  assets  must,  I 
think,  be  regarded  as  of  the  same  general  nature  as  those  set  forth 
in  the  statement  of  December  31,  1911.  Irrespective  of  this,  I  do  not 
think  that  such  a  vague  asset  as  the  Callanan  claim,  which  never  real- 
ized anything,  can  be  seriously  taken  into  account.  If  that  be  so,  then 
the  bankrupt  on  September  13,  1912,  had  a  net  worth  of  $30,000,  rep- 
resenting the  value  of  comparatively  quick  assets  over  liabilities.  All 
the  trustee  finally  realized  was  $4,581.33,  while  the  liabilities  at  the 
time  of  bankruptcy,  which  was  only  five  months  later  than  Septem- 
ber 13,  1912,  when  the  financial  statement  was  made,  amounted  to 
$55,406.09;  in  other  words,  his  financial  condition  had  changed  for 
the  worse  by  about  $80,000.  This  is  in  no  reasonable  way  account^ 
'  for,  and  indicates,  if  the  financial  statement  is  to  be  believed,  a  fraudu- 
lent concealment  of  assets. 

The  report  of  the  master  is  sustained  as  to  objections  1,  3,  and  4, 
and  reversed  as  to  objection  2,  and  the  bankrupt's  discharge  is  denied. 
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Ex  parte  SHORT. 
(District  Court,  K  D.  OalUomla,  First  Division.    September  6,  1918.) 

No.  16417. 

1.  Abut  and  Natt  «=»20 — Ski.ecxxvx  Db\tt  Act — QLAssmcATioR — ^Powkbs 

or  BOABD. 

WihUe  the  action  of  the  local  board  becomes  final  against  a  registrant 
under  the  Selective  I>raft  Act  (40  Stat.  76),  unless  api)ealed  from  in  five 
days,  a  local  board,  having  given  a  registrant  a  classification  to  which 
his  questlonnatre  showed  he  was  not  entitled,  may  correct  the  error  some 
months  later. 

2.  Arkt  and  Navt  4s>aO — SxuEcnvE  DaAirr  Aor — ^"Okdainsd  ob  Rxoxji.ab 

MiNISIEB." 

Registrant,  whose  questionnaire  showed  his  ministerial  work  ended 
shortly  after  registration  and  before  filing  the  questionnaire,  held  not 
entitled  to  deferred  classification  under  the  regulations  defining  an  "or- 
dained or  regular  minister"  as  a  person  who  has  been  ordained,  etc.,  or 
one  who  as  bis  customary  vocation  preaches,  etc. 

[Ed.  Note. — ^For  othor  definitions,  see  Words  and  Phrases,  First  Series, 
Ordained  Minister.] 

In  the  matter  of  the  application  of  the  wife  of  William  Short  for  a 
writ  of  habeas  corpus  to  secure  his  discharge  from  the  custody  oi  mili- 
tary authorities.  Writ  denied,  and  Short  remanded  to  the  custody  of 
military  authorities. 

Wm.  .T.  Kearney,  of  San  Francisco,  Cal.,  for  petitioner. 
John  W.  Preston,  Sp.  Assist.  Atty.  Gen.,  and  Casper  A.  Ombaun, 
both  of  San  Francisco,  C^.,  for  respondent. 

DOOLING,  District  Judge.  The  wife  of  William  Short  seeks  his 
discharge  on  habeas  corpus  from  the  custody  of  the  military  authori- 
ties. "Hie  record  shows  that  Short,  who  will  be  designated  herein  as 
the  registrant,  on  January  14,  1918,'  returned  to  his  local  exemption 
board  his  questionnaire,  in  and  by  which  he  claimed  exemption  as  "a 
regular  or  ordained  minister  of  religion."  In  support  of  such  claim 
he  stated : 

That  "he  had  been  admitted  to  Unitarian  ministerial  fellowship  in  January, 
1916,  at  Palo  AJto,  Cal.,  and  that  on  June  5,  1917,  he  was  minister  of  Palo 
Alto  Unitarian  Oiurch." 

To  the  question,  "State  place  and  nature  of  your  religious  labors 
now,"  he  returned  no  answer ;  but  in  response  to  the  question,  "Give 
all  occupations  at  which  you  have  worked  during  the  last  10  years,  in- 
cluding your  occupation  on  May  18,  1917,  and  since  that  date,  and  the 
length  of  time  you  have  served  in  each  occupation,"  he  answered : 

"Unitarian  minister  1  year  and  10  months.  From  May  18  to  June  25, 
Unitarian  minister,  time  included  above.  Chairman  Northern  California 
branch  Peoples'  Council  (temporarily)  5  months.  Student  for  balance  of  time 
during  10  years." 

«s>Pot  Mtier  caiw  lee  Huae  topic  ft  KKT-NUMBBR  in  all  Ker-Numbtrad  DlgecU  A  IndMM 
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Upon  these  answers  he  was  placed  in  class  VB ;  Aat  is  to  say,  in 
the  class  of  a  regular  or  duly  ordained  minister  of  religion. 

On  June  6,  1918,  a  letter  was  sent  to  the  local  exemption  board  by 
the  United  States  attorney,  stating  that  registrant — 

"registered  for  the  draft  at  Palo  AJto  on  June  6,  1917.  At  that  dine  he  was 
acting  as  a  minister  in  the  Unitarian  Church  of  that  town,  but  shortly  there- 
after resigned  from  the  church  and  has  not  been  connected  in  any  way  wttb 
any  church  since,  but  has,  on  the  contrary,  devoted  his  time  to  the  activities 
of  the  Peoples'  Council,  which  organization  Is  decidedly  unpatriotic  in  my 
(pinion.  I  believe  that  Short  should  be  reclassified  and  compelled  to  do  mili- 
tary service,  other  things  being  equal." 

Also  the  intelligence  officer  of  the  War  Department  advised  the 
board  by  letter  as  follows : 

"This  is  to  advise  you  that  Investigation  of  Wm.  Short  discloses  that  he 
has  not  practiced  his  profession  as  a  minister  since  July  1,  1917,  and  hia 
classiflcatton  should  therefore  be  changed." 

Upon  receipt  of  these  letters  the  local  board  on  June  6,  1918,  reclassi- 
fied him  placing  him  in  class  lA,  and  duly  notified  him  of  that  fact. 

From  this  reclassification  he  appealed  to  the  district  board,  which 
on  June  15th  denied  the  appeal. 

Thereafter,  and  on  July  19,  1918,  he  was  arrested  and  on  July  20, 
was  by  the  local  board  for  division  No.  1  in  San  Francisco,  certified 
as  a  deserter,  and  delivered  to  the  commanding  officer  of  the  United 
States  army,  and  now  is  in  the  custody  and  under  the  control  of  such 
officer.  These  are  the  facts  as  disclosed  by  the  record.  The  only  ques- 
tions of  any  importance  which  they  present  are :  (I)  As  to  the  power 
of  the  local  board  to  change  its  ruling  upon  registrant's  classifioation 
practically  five  months  after  such  classification  was  made;  and  (II) 
was  such  change  made  arbitrarily  and  in  disregard  of  the  evidence  pre- 
sented and  of  the  registrant's  rights  ? 

[1  ]  The  action  of  the  local  board  becomes  final  as  a^inst  the  regis- 
trant under  the  regulations,  unless  appealed  from  withm  five  days,  but 
does  not  become  final  as  against  the  government  at  any  time.  If  the 
local  board  has  made  an  error  in  a  registrant's  favor,  and  awarded 
him  a  deferred  classification  to  which  his  questionnaire  shows  he  was 
not  entitled,  I  find  nothing  in  the  law  or  the  regulations  which  would 
prevent  the  board  from  correcting  that  error,  if  and  when  it  is  called  to 
its  attention.  The  result  of  such  procedure  would  only  be  that  for  the 
period  of  time  during  which  the  error  remained  uncorrected  the  regis- 
trant would  enjoy  a  deferred  classification  and  an  exemption  from 
duty  to  which  he  was  not  entitled,  a  situation  about  which  he  could 
not  be  heard  to  complain. 

[2]  An  examination  of  registrant's  questionnaire  shows  that  that  is 
exactly  what  happened  here.  It  shows  that  on  June  S,  1917,  when  he 
registered  he  was  a  regular  minister  of  religion,  had  become  such  by 
being  admitted  to  Unitarian  ministerial  fellowship  in  January,  1916, 
at  Palo  Alto ;  that  the  place  and  nature  of  his  religious  labors  on  June 
5,  1917,  was  minister  of  Palo  Alto  Unitarian  Church. 

As  to  the  place  and  nature  of  his  religious  labors  on  January  13, 
1918,  the  date  of  his  questionnaire,  no  statement  is  made;  but  itap- 
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pears  that  the  whole  period  of  his  activities  as  a  Unitarian  minister 
was  1  year  and  10  months,  and  that  a  portion  of  that  period  was  from 
May  18  to  June  25,  1917,  or,  in  other  words,  that  he  was  engaged  in 
his  ministerial  work  for  only  38  days  after  the  passage  of  the  Selective 
Service  Law ;  that  ior  5  months,  presumably  the  5  months  immediate- 
ly preceding  January  13,  1918,  his  occupation  was  chairman  of  the 
Northern  California  branch  of  the  Peoples'  Council,  which  work  ap- 
parently he  took  up  within  2  months  after  June  25,  1917,  the  last  date 
that  his  questionnaire  shows  him  to  have  been  engaged  in  a  ministerial 
occupation. 

The  law  exempts  "regular  or  duly  ordained  ministers  of  religion," 
and  the  regulations  define  a  duly  ordained  minister  of  religion  as : 

"A  person  who  has  been  ordained,  In  accordance  with  the  ceremonial,  ritual, 
or  discipline  of  a  church,  religious  sect,  or  organization  established  on  the 
basis  of  a  community  of  faith  and  belief,  doctrines  and  practices  of  a  rdigious 
character,  to  preach  and  teach  tlie  doctrines  of  such  church,  sect,  etc" 

Registrant  at  no  time  came  within  this  definition.  A  regular  minis- 
ter of  religion  is  defined  to  be : 

"One  who  as  tils  customary  vocntion  preaches  and  teadies  the  principles  of 
religion  of  a  church,  a  religious  sect,  or  organization  of  which  he  Is  a  member, 
without  having  been  formally  ordained  as  a  minister  of  religion,  and  who  is 
recognized  by  such  ciiurch,  sect,  or  organization  as  a  regular  minister." 

Nor  did  registrant,  at  the  time  he  filed  his  questionnaire  in  January, 
1918,  bring  himself  within  this  definition.  His  last  service  as  a  minis- 
ter had  been  in  June,  1917,  and  since  then  his  occupation  was  not  that 
of  a  minister,  but  chairman  of  the  Peoples'  Council.  Nor  did  his  af- 
fidavit, presented  on  June  10,  1918,  to  the  local  board,  show  that  he 
had  again  taken  up  the  occupation  of  a  minister,  so  that  the  most  that 
appears  from  the  record  here  is  that  registrant  from  January  21  to  June 
6,  1918,  enjoyed  an  exemption  to  which  he  was  not  at  all  entitled.  It 
is  my  opinion  that  it  was  not  only  well  within  the  power  of  the  local 
board,  but  that  it  was  also  its  plain  duty,  properly  to  classify  registrant 
when  its  attention  was  called  to  the  error  which  it  had  made,  and  par- 
ticularly when  the  facts  upon  which  the  correction  was  based  appeared 
of  record  in  registrant's  own  statement. 

Registrant  has  suffered  no  injury  at  the  hands  of  the  local  board, 
and  the  writ  of  habeas  corpus  is  therefore  discharged,  and  he  is  re- 
manded to  the  custody  of  the  military  authorities. 
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THE  NEW  liONDON. 

THE  EGEBTOM. 

(District  Court,  Hi  D,  New  Xork.    October  19.  IMS.) 

GoixiBiON  ®=>82(2) — Steam  Vessels  in  roG— Excessivb  Speed. 

A  steamer,  which  was  out  of  her  course  In  Long  Island  Sound  In  a 
fog,  held  solely  In  fault  for  a  collision  with  a  tug  and  her  tow,  on  the 
ground  that  she  was  running  at  excessive  speed. 

In  Admiralty.  Suit  for  collision  by  the  Egerton  Towing  Company 
against  the  steamer  New  London,  with  cross-libel  by  the  Central  Ver- 
mont Transportation  Company  against  the  steam  tug  Egerton.  De- 
cree for  libelant. 

Foley  &  Martin,  of  New  York  City  (W.  J,  Martin,  of  New  York 
City,  of  counsel),  for  Egerton  Towing  Co. 

Haight,  Sandford  &  Smith,  of  New  York  City  (Henry  M.  Hewitt, 
of  New  York  City,  of  counsel),  for  the  New  London. 

CHATFIELD,  District  Judge.  On  the  morning  of  September  9, 
1915,  the  New  London,  a  steamer  270  feet  long,  struck  the  Egerton,  a 
tug  73  feet  long,  somewhat  aft  of  amidships  on  the  starboard  side. 
The  New  London  ground  along,  with  her  guard  and  the  supports 
breaking  down  the  house  of  the  Egerton,  until  the  New  London  and 
the  Egerton  were  clear.  Then  the  New  London,  backing,  but  at  the 
same  time  apparently  still  having  way,  came  in  contact  with  the  barges 
in  tow  of  the  Egerton,  which  were  on  a  short  hawser  of  10  or  15  fath- 
oms, and  by  the  backing  of  the  New  London's  engines  these  scows 
swung  around  to  the  other  side  of  the  New  London  and  got  in  difl5cul- 
ties  under  the  guard,  from  which  the  force  of  extricating  one  of  the 
scows  broke  the  windlass  attachments  of  the  New  London. 

According  to  the  testimony,  the  New  London  gave  a  signal  to  re- 
verse just  before  striking  the  Egerton,  and  the  Egerton,  which  just  be- 
fore collision  had  stopped  her  en^nes  and  had  then  not  much  way, 
gave  a  signal  to  go  ahead,  so  as  to  throw  her  stem  out  of  the  reach  of 
the  New  London,  and  then  again  stopped,  but  by  so  doing  she  obtained 
headway  enough  to  help  in  actually  passing  thei^ew  London. 

There  is  one  point  of  difference  between  the  witnesses,  in  that  tbe 
Egerton's  witnesses  testify  that  the  New  London  struck  nearly  head 
on,  and  by  so  doing  they  place  the  Egerton  more  nearly  across  the 
course  of  the  New  London.  This  must  be  taken  into  account  in  con- 
sidering the  testimony  that  the  New  London  was  over  close  to  the  Old 
Hen  buoy  and  the  Sands  Point  shore,  for  a  boat  of  her  length  could 
not  have  been  coming  on  a  course  straight  out,  so  as  to  strike  the  Eger- 
ton at  this  angle,  unless  she  had  been  substantially  on  shore  just  before. 
It  is  apparent  from  the  testimony  that  the  New  London  had  been  run- 
ning on  a  course  from  Captain's  Island.  She  had  held  this  course, 
which  was  S.  W.  by  W.  ^/^  W.,  for  over  45  minutes.  This  should  have 
brought  her  to  a  point  where  the  siren  on  Execution  Rocks  would  be 
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heard,  and  she  should  pass  this  siren  about  a  quarter  of  a  mile  to  the 
south. 

After  the  collision,  and  when  the  fog  lifted,  the  New  I^ondon  (which 
had  anchored)  and  the  Egerton  were  actually  about  one-quarter  of  a 
mile  further  to  the  south,  and  not  far  f rcwn  the  Sands  Point  buoy.  The 
witnesses  differ  somewhat  as  to  just  how  far  to  the  north  and  east  of 
this  buoy  the  boats  were  at  the  time;  but  it  seems  to  be  quite  apparent 
that,  if  the  New  London  had  not  anchored  at  this  spot,  they  would  have 
drifted  onto  the  buoy,  and  they  were  then  very  close  to  it,  and  very 
nearly  on  a  line  between  Sands  Point  and  the  Old  Hen  buoy. 

The  examination  of  a  large  chart  showing  this  compass  course  from 
Captain's  Island  to  Execution  Rocks  makes  it  also  plain  that  the  Edger- 
ton,  in  following  her  course  from  the  Gangway  buoy  to  the  Sands  Point 
buoy,  would  be  more  or  less  on  a  parallel  course  to  that  of  the  Sound 
steamers,  and  less  than  a  quarter. of  a  mile  to  the  south.    It  is  also  set- 
tled by  the  testimony  that  the  Egerton  did  pass  the  Sands  Point  buoy 
at  a  short  distance,  not  more  than  ICX)  feet,  on  her  starboard.    She  then 
took  a  course  which  should  have  brought  her  about  the  same  distance 
north  of  the  Old  Hen  buoy,  and  the  issue  on  the  testimony  of  the  wit- 
nesses in  the  case  is  whether  the  Egerton  pursued  this  course,  or  wheth- 
er in  some  way  she  deviated  to  the  north,  so  as  to  meet  the  New  Lon- 
don, which  was  somewhat  to  the  South  of  her  compass  course.     In 
fact,  the  captain  of  the  New  London  says  she  was  a  little  south  of 
where  she  should  have  been.    The  New  London  claims  she  had  not 
changed  her  wheel,  and  had  been  following  a  compass  course  ever 
since  she  ran  into  the  fog.    She  had  been  ruiming  under  one  bell  for 
some  minutes  after  the  fog  shut  in,  and  had  been  moving  in  the  begin- 
ning of  the  flood  tide  since  something  like  half  past  5,  when  the  tide 
turned,  at  the  point  where  she  then  was  further  to  the  east.    It  seems 
to  be  apparent  that  the  effect  of  the  tide,  which  sets"  to  the  westward 
and  to  the  south,  would  carry  the  New  London  to  the  south  of  her 
course,  unless  allowance  were  made  therefor,  and  that  this  allowance 
was  customarily  made  by  moving  the  helm  so  as  to  hold  true,  on  the 
range  as  well  as  on  the  course,  until  Execution  Rock  and  the  horn 
thereon  were  located ;  but,  if  there  was  an  excess  drift  to  the  south  in 
the  fog,  and  no  allowance  made  therefor,  the  New  London  would  be 
nearly  to  the  Old  Hen1)uoy. 

The  issue,  therefore,  is  one  of  fact.  The  New  London  was  off  her 
course,  and  seems  to  have  been  hunting  for  the  horn  on  Execution 
Rock,  when  the  Egerton  was  heard  close  at  hand.  Both  boats  were 
sounding  fog  signals,  but  the  New  London  had  not  stopped  when  doubt 
as  to  her  course  and  position  became  apparent.  In  fact,  she  did  not 
reverse  until  close  to  the  Egerton. 

The  New  London  had  run  some  time  longer  than  usual  before  get- 
ting opposite  Execution  Rock,  and  this  is  explained  by  the  longer 
course  which  she  must  have  followed,  and  by  her  reduced  speed  after 
the  fog  shut  down.  She  was  therefore  lost  in  the  fog,  and  should  have 
navigated  accordingly.  Instead  of  so  doing,  she  proceeded  as  if  she 
had  heard  the  Execution  Rock  horn,  and  the  libelant  claims  that  she 
had  changed  her  course  to  run  past  Gangway  Rocks.    The  horn  was 
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never  heard  on  the  New  I,ondon,  and  the  evidence  does  not  justify  a 
finding  that  the  coUision  was  far  enough  to  the  eastward  to  explain 
that  fact.  On  the  contrary,  the  tide  had  not  changed  long  before  the 
collision  at  this  point  and  the  New  London  anchored  soon  after  the  col- 
lision. Thus  the  boats  could  not  have  drifted  far  to  the  west,  and  the 
witness  who  rowed  out  in  a  boat  from  the  Old  Hen  buoy  went  in  the 
direction  of  Sands  Point  buoy  for  10  or  15  rhinutes.  This  witness 
started  about  7 :30,  when  he  heard  a  crash  in  the  fog,  and  his  testimony 
corroborates  that  of  the  master  of  the  Sagamore,  who  passed  before 
7 :35  a  boat  close  on  his  starboard  hand,  and,  as  he  recollects,  within 
100  feet  or  so  east  of  the  Sands  Point  buoy.  He  heard  nothing  of  the 
collision,  and  his  attention  was  not  called  to  the  matter  until  he  saw  the 
Egerton  later  in  the  day.  But  his  testimony  is  definite  enough  to  lo- 
cate the  Egerton  near  the  Sands  Point  buoy  and  to  fix  the  approximate 
time  of  collision  as  later  than  that  given  by  the  New  London.  • 

On  the  other  hand,  the  Egerton  had  proceeded  some  8  minutes  from 
the  Sands  Point  buoy.  She  ordinarily  took  15  minutes  to  run  to  the 
Old  Hen  buoy,  and  had  been  running  5  minutes  under  one  bell  after 
passing  the  Sagamore.  This  would  brmg  the  Egerton  well  over  toward 
the  Old  Hen  buoy,  and  cofisiderably  to  the  east  of  the  point  where  the 
boats  were  anchored  when  the  fog  lifted.  Thus,  in  accord  with  all  the 
other  testimony,  <he  Egerton  must  have  been  further  east  than  the  point 
marked  by  her  captain  on  the  chart,  and  she  may,  in  passing  the  Saga- 
more, have  changed  her  course,  so  as  to  be  further  to  the  north  than 
her  usual  path.  She  was  on  a  compass  course  N.  E.  %  E.,  and  could 
not  have  been  out  in  the  ordinary  path  of  the  New  London. 

It  will  be  found,  therefore,  that  the  New  London  was  out  of  her 
course,  and  in  a  position  where  she  should  not  have  proceeded  as  if 
her  location  had  been  clearly  ascertained.  She  approached  the  Eger- 
ton at  a  speed  which,  even  if  the  Egerton  was  then  to  the  north  of  her 
usual  course,  made  the  New  London  the  burdened  vessel,  and  did  not 
stop,  when  moving  with  the  flood  tide,  until  collision  was  inevitable. 
The  Egerton  was  moving  against  the  tide,  and  was  evidently  going 
slowly  until  hooked  up  to  avoid  collision,  and  was  sounding  fog  sig- 
nals which  should  have  warned  the  New  London,  if  that  boat  had 
realized  her  position. 

Fault  must  therefore  be  placed  upon  the  New'  London,  and  the  libel- 
ant jnay  have  a  decree. 
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In  re  LILLER. 

(District  Court,  N.  D.  West  Virginia.    November  21,  IMS.) 

BAZVxnuFTCY  «S9186<1) — E'SAUDDuaNT  Trahstbs  oj  Pbopkbtt— Subrogation. 
A  family  corporation,  organized  by  a  bankrupt  when  Insolvent,  to  which 
lie  transferred  his  property  in  an  attempt  to  place  it  beyond  the  reach 
of  creditors,  and  which  borrowed  money  and  paid  off  certain  Judgment 
liens  on  the  property,  occupies  no  better  position  with  respect  to  the 
property  than  the  bankrupt,  and  Is  not  entitled  to  subrogation  to  auch 
liens. 

In  the  matter  of  W.  A.  Liller,  bankrupt.    On  petition  of  the  W.  A, 
l^iller  Building  Company  to  revise  order  of  referee.    Affirmed. 

Charles  N.  Finnell,  of  Keyser,  W.  Va.,  and  Horace  P.  Whitworth, 
of  Western  Port,  Md.,  for  petitioner. 

Harry  G.  Fisher,  of  Keyser,  W.  Va.,  for  trustees. 

DAYTON,  District  Judge.  Upon  a  former  hearing  in  this  matter 
I  adjudged  the  W.  A.  Liller  Building  Company  to  be  a  colorable  hold- 
er only  for  the  bankrupt,  Liller,  and  not  an  "adverse  claimant"  of  his 
property — this  for  the  reason  that  this  corporation  had  been  formed 
by  Liller,  when  insolvent,  for  the  purpose  of  conveying  to  it  his  prop- 
erty, with  design  to  hinder,  delay,  and  defraud  his  creditors ;  it  being 
admitted  that  the  stock  of  said  corporation  was  largely  subscribed  and 
held  by  Liller,  and  nominal  share's  only  by  his  near  relatives.  I  held 
the  referee  rightly,  by  summary  order,  directed  the  trustee  to  take 
possession  of  the  property  from  such  corporation  and  sell  it.  This  rul- 
ing of  mine  was  affirmed  by  the  Circuit  Court  of  Appeals  (247  Fed. 
90,  159  C.  C.  A.  306),  upon  the  opinion  filed  by  me.  In  the  opinion, 
among  other  things,  it  was  said : 

"The  contention  made,  that  In  order  to  take  over  this  proi>erty  the  corpo- 
ration went  Into  bank,  and  borrowed  $2,500,  and  paid  off  outstanding  execu- 
tions issued  upon  judgments  rendered  more  than  four  months  before  bank- 
ruptcy proceedings,  whereby  this  property  became  exempt,  does  not  strike 
me  as  sound  under  the  rulings  of  New  River  Goal  Land  Ck>.  v.  Ruffner  Bros, 
(two  cases)  166  Fed.  881,  91  C.  C.  A.  559  (O.  C.  A.  4tli  OL),  and  Graham  Mfg. 
Co.  V.  Davy-Pocahontas  Coal  Co.,  238  Fed.  488,  151  C.  G  A.  424  (O.  C.  A.  4th 
Ct),  to  the  effect  that  the  bankruptcy  court's  Jurisdiction  Is  exclusive;   and 
I  think  they  exclude  the  idea  that  the  bankrupt  and  a  corporation  formed 
by  him  to  purchase  the  property,  as  this  one  was,  shall  be  permitted  to  de- 
termine whether  such  sale  shall  stand  or  not    It  is  for  the  bankruptcy  court 
to  determine  that  question,  and,  where  creditors  demand  a  sale  of  it,  I  can- 
not see  how  it  can  be  well  refused.    The  question  as  to  whether  the  bank 
making  this  loan,  or  a  surety  paying  it,  is  entitled  to  subrogation  to  the 
Uens  of  the  executions,  and  entitled  to  payment  out  of  the  proceeds  of  sale, 
88  I  understand,  by  the  referee's  decree,  is  not  determined,  but  reserved, 
and  therefore  I  make  no  expression  as  to  that,  only  determining  that,  if  be 
■bould  sustain  such  subrogation,  the  common  creditors  are  entitled  to  have 
the  property  sold,  in  order  that  it  may  be  determined  whether  It  will  bring 
a  surplus  for  their  benefit,  and  in  order  that  tbe  prc^jerty  itself  will  not  suf- 
fer dissipation,  deterioration,  and  loss  pending  the  determination  of  their 
^ontest  against  tbe  right  to  subrogation  in  case  they  determine  to  contest  It" 
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When  the  case  went  back  to  the  referee,  the  W.  A.  Liller  Building 
Company  filed  its  petition,  alleging  it  had  borrowed  $2,500  of  The 
People's  Bank  of  Keyser,  and  had  with  the  money  so  borrowed  paid 
off  execution  liens  existing  more  than  four  months  before  I^iller's 
bankruptcy,  and  praying  subrogation  to  such  liens  as  against  the  pro- 
ceeds arismg  from  tiie  sale  of  the  property. 

The  referee  has  held  it  not  entitled  to  such  subrogation,  and  to  re- 
vise his  ruling  and  order  to  this  effect  the  company  has  filed  this  pe- 
tition. Although  the  bank  does  not  join  therein,  it  is  admitted  the  sum 
of  $2,500  borrowed  from  it  has  not  been  repaid  it,  and  tender  is  made 
in  its  petition  by  the  company  that  subrogation  may  be  made  in  the 
name  and  favor  of  the  bank. 

Subrogation  originally  was  limited  to  transactions  between  princi- 
pals and  sureties,  and  while  the  modern  tendency  is  to  broaden  its  ap- 
plication, yet  it  is  only  applicable  in  cases  wherein  a  party  has  been 
compelled  to  pay  a  debt  for  which  another  is  primarily  answerable. 
It  is  never  allowed  one  who  would  thereby  reap  advantage  in  any  way 
from  his  ovm  wrongdoing,  nor  to  relieve  a  party  from  the  conse- 
quences of  his  own  unlawful  act.  As  against  creditors  of  the  grantor, 
a  fraudulent  grantee  stands  in  the  grantor's  place,  and  has  no  right, 
by  way  of  subrogation  or  otherwise,  superior  to  that  possessed  by  his 
grantor.  The  doctrine  of  subrc^ation  is  an  equitable  one,  and  he  who 
seeks  it  must  come  into  court  with  clean  hands.  MicNeil  v.  Miller,  29 
W.  Va.  480,  2  S.  E.  335;  Clevenger  v.  Miller,  27  Grat  (Va.).740: 
Bates  v.  Swiger,  40  W.  Va.  420,  21  S.  E.  874;  German  Bank  v.  United 
States,  148  U.  S.  573,  13  Sup.  Ct.  702,  37  L.  Ed.  564;  Railroad  Co.  v. 
Soutter,  13  Wall.  (80  U.  S.)  517,  20  L.  Ed.  543 ;  In  re  Mead,  16  Fed. 
Cas.  1274,  No.  9,365. 

Applying  those  principles  to  the  facts  in  this  case,  it  seems  clear  the 
referee  rightly  denied  subrogation.  The  former  adjudication  held  this 
corporation  to  have  been  formed  by  'Liller  in  combination  with  near 
relatives  as  nominal  stockholders,  for  the  purpose  of  putting  his  prop- 
erty out  of  his  hands,  but  not  without  his  control,  in  fraud  of  the  rights 
of  his  creditors.  This  former  adjudication,  affirmed  by  the  appellate 
court,  is  conclusive  of  the  fact ;  and  the  charge  in  this  petition  that  a 
new  issue  of  fact  is  raised,  requiring  additional  evidence  to  be  heard 
by  the  referee,  is  without  merit.  This  crucial  fact  having  been  thus 
judicially  ascertained,  it  inevitably  follows  that  to  allow  this  corpora- 
tion to  be  subrogated  to  the  execution  liens  paid  off  by  it  before  Liller 
was  adjudged  bankrupt  would  be,  in  practical  effect,  to  allow  Liller 
to  be  reimbursed  for  debts  he  was  legally  and  morally  bound  to  pay, 
and  of  which  the  law  at  the  time  was  compelling  payment. 

No  one  would  contend  that  if  Liller,  m  personam,  before  proceed- 
ings in  bankruptcy  instituted  against  him,  had  borrowed  the  money  and 
paid  off  these  execution  liens,  he  would  subsequently,  out  of  his  bank- 
rupt assets,  be  entitled  to  reimbursement  It  inevitably  follows  that 
his  fraudulent  alter  ego,  the  corporation,  can  be  in  no  better  position 
than  he  himself  could  be.  This  would  be  true  in  case  the  corporation's 
stock,  instead  of  being  practically  all  owned  by  him,  bad  been  h^d  by 
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\rv<iependent  parties,  provided  it  had  engaged  in  the  scheme  to  defraud 
his  creditors.  When  any  one,  with  such  unlawful  purpose  in  view, 
buys  the  property  of  a  debtor,  he  does  so  at  his  peril.  If  his  fraud- 
ulent purpose  is  exposed,  he  must  lose  his  money  invested  in  the  trans- 
action, or  at  least  be  postponed  in  payment  thereof  out  of  the  purchas- 
ed property,  until  the  debts  of  all  other  creditors  are  satisfied.  This  is 
the  penalty  he  must  pay  for  his  moral  turpitude.  He  cannot  with 
clean  hands  come  into  a  court  of  equity,  aslang  either  reimbursement 
or  subrogation.  Equity,  good  conscience,  and  public  policy  all  de- 
mand this  be  so. 

But  it  is  insisted  that  the  bank,  loaning  the  money,  was  entirely  in- 
nocent of  all  fraudulent  design  or  purpose,  and  therefore  the  rule 
should  not  be  enforced  against  it.    That  it  was  so  innocent  is  fully 
conceded.    That  it  is  entitled  to  subrogation,  either  upon  the  prayer 
of  Liller,  the  building  corporation,  or  itself  (if  it  saw  fit  to  make  it), 
is  not  true — ^this  'for  the  reason  that  its  loan  to  the  corporation  was  a 
wholly  independent  transaction,  in  no  way  connected  with  Liller,  his 
debts,  or  his  property.    There  was  no  obligation  upon  it  at  the  time  to 
either  pay  or  see  paid  these  execution  liens.    It  was  neither  a  purchaser 
of  the  property  incumbered  by  them  nor  even,  so  far  as  disclosed,  a 
junior  lien  holder  against  it.    Its  transaction  was  solely  with  the  cor- 
poration, whereby  it  loaned  to  it  its  money  with-  such  surety  as  was 
satisfactory.    It  took  no  lien  upon  the  corporation's  property,  and  no 
assignment  of  the  execution  liens,  and  because  the  corporation  in  fact 
had  no  property,  but  that  which  it  claimed  was  in  fact  Liller's,  gives 
it  no  such  connection  or  right  thereto  as  would  supersede  the  rights 
of  Liller's  creditors.    As  stated  heretofore  herein,  subrogation  is  only 
an  inherent  right  to  one  who  has  been  required  to  pay  a  debt  for  which 
another  is  primarily  answeiable. 

Upon  argument,  the  suggestion  was  made  that,  inasmuch  as  the 
building  company  was  only  the  "colorable  holder"  of  the  property  for 
Lillej — in  other  words,  Liller's  other  self — that  the  bank  would  be 
entitled  itself,  or  any  sureties  bound  for  the  loan,  to  prove  its  debt 
and  have  it  participate  in  the  distribution  of  assets  as  an  unsecured 
creditor.  This  question  hjis  not  been  presented,  or  at  least  has  not 
been  passed  upon  by  the  referee,  and  therefore  I  do  not  pass  upon  it. 
It  may  depend  upon  facts  not  before  me,  such  as  whether  proof  of 
daim  to  this  end  was  filed  within  the  time  required,  and,  if  not,  wheth- 
er such  grounds  for  not  doing  so  exist  that  would  permit  the  filing 
thereof  now. 
The  ruling  and  order  of  the  referee  complained  of  must  be  affirmed. 
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0E  PAUW  UNIVEBSITI  et  al.  v.  PUBLIC  SERVICE  COMMISSION  OF 

OREGON  et  aL 

(District  Court,  D.  Oregon.     July  8,  19ia) 

1.  Watkbs  and  Watks  Cottbses  ^»217 — Coupanies  Subject  to  RsatiiATioK 

AS  Privatb  Cobforations — "PnBLio  Utilitt." 

A  private  corporation  owning  an  Irrigation  system,  though  authorized 
by  its  articles  of  incorporation  to  engage  In  the  business  of  selling  water 
to  the  public,  does  not  thereby  become  a  "public  utility,"  subject  to  reg- 
ulation by  the  Public  Service  Oommlsslon,  organized  under  Lews  Or. 
1911,  p.  483,  where  such  company  has  never  In  fact  either  sold,  or  held 
Itself  out  to  sell,  water  to  the  public  generally,  but  only  to  purcbaaers  of 
Irrigable  land  from  It,  In  fulfillment  of  private  contracts,  at  a  speci&eA 
contract  price. 

[Ed.  Note. — For  other  deflnitlona,  see  Words  and  Phrases,  Second 
Series,  PubUc  Utility.] 

2.  COBPOHATIONS  «=>394 — PUBUC  UTHJTr— Reoulatioii— Chabtsb  Authob- 

ITY. 

The  charter  authority  of  a  corporation  to  become  a  public  utility  is  a 
mere  naked  authority  to  do  business  as  such,  and  until  Its  business  is 
BO  pursued  such  charter  does  not  make  the  corporation  a  public  ntUlty 
subject  to  r^ulation. 

3.  WaTEBS    and    WaTEB    CoCBSES     «=»217  —  APFBOPBIATION  —  DEmlOATIOH    TO 

Public. 

That  a  private  corporation  appropriated  water  for  "general  rental, 
sale,  and  disposition  for  the  purpose  of  irrigation,  etc.,"  did  not  make 
the  a{>proprlatlng  corporation  or  Its  successors  in  interest  a  public  util- 
ity, without  a  subsequent  act  of  dedication  of  the  water  so  appropriated 
to  public  use. 

In  Equity.  Suit  by  the  De  Pauw  University  and  others  against  the 
Public  Service  Commission  of  Oregon  and  Fnmk  J.  Miller  and  others, 
as  members  of  said  Commission  and  as  individuals.  On  its  merits,  de- 
cree for  complainants. 

See,  also,  247  Fed.  183. 

This  Is  a  suit  by  the  plaintiffs,  as  bondholders,  and  by  the  trustees  ander 
a  mortgage  securing  an  i^sue  of  $100,000  of  bonds  by  the  J.  F.  Luse  Company, 
an  Oregon  corporation,  against  the  Public  Service  Commission  of  Oregon 
and  the  individual  members  thereof,  to  secure  an  injunction  restraining  the 
commission  and  its  members  from  enforcing  an  order  of  the  commission  re- 
ducing the  rates  charged  by  the  J.  F.  Lose  Company  for  water  famished  to 
persons  who  had  purchased  land  frpm  it,  with  certain  rights  to  water  guar- 
anteed, to  it  by  the  contracts  and  deeds  for  the  land  so  sold,  from  $3.50  per 
acre  to  $1  per  acre,  on  the  ground  that  such  order  of  the  commission  was 
and  Is  void  for  want  of  Jurisdiction,  in  that  the  J.  F.  Luse  Company  Is  not 
a  public  utility  and  that  the  rate  fixed  by  the  commission  la  conflscatory. 

In  September,  1908.  the  Sutherlln  Land  &  Water  Company  acquired  a  large 
tract  of  Irrigable  land  in  Douglas  county,  with  the  Intention  of  subdividing 
and  selling  the  same.  Both  this  company  and  its  successor,  the  J.  F.  Luse 
Company,  were  authorized  by  their  several  charters  to  sell  water  to  the 
public;  but  there  was  no  evidence  that  either  of  said  companies  ever  sold 
or  contracted  to  sell  any  water  to  the  public  generally,  nor  did  Mther  of  said 
companies  ever  sell  any  of  such  water  to  any  person  other  than  purchasers 
of  land  from  them,  except  that  the  J.  F.  Luse  Company  made  a  contract  with 
the  city  of  Sutherlln  to  permit  it  to  use  certain  of  the  surplus  water  of  Its 
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systena  for  a  oonsldeHiaon  of  $500  a  year  while  the  dty  was  engaged  In 
securing  a  different  supply  for  Itself.  In  order  to  Irrigate  the  land,  the 
Sutlierlin  Company  acqnired  by  purchase  and  appropriation  the  right  to  dl- 
'vcrt  'wrater  from  the  Callpoola  river  and  other  sources,  and  during  the  years 
1908  to  1912  constructed  an  irrigation  system  and  carried  the  wat»  to  and 
upon    tliese  lands. 

Ttvereafter,  and  In  November,  1912,  the  Sutherlin  Land  &  Water  Company 
conveyed  to  the  J.  F.  Luse  Company  all  of  the  land  then  remaining  unsold, 
and    also  its  interest  in  uncompleted  contracts  of  sale  and  the  water  rights 
and  irrigation  system,  and  the  Luse  Company  agreed  to  and  did  assume  all 
of  tbe  obligations  of  the  Sutherlin  Company,  especially  with  respect  to  pro- 
viding water  for  the  parcels  of  land  so  theretofore  sold.    The  Luse  Company  • 
thereupon,  in  order  to  fund  Its  indebtedness  for  the  money  expended  in  the 
constmctlon  of  the  system  and  otherwise,  issued  a  series  of  bonds,  amount- 
ing to  $100,000,  secured  by  a  mortgage  on  the  irrigation  system  and  oa  the. 
charges  for  water  under  the  deeds  and  contracts  that  it  bad  made  with  land 
parebasers;    the  mortgage  being  made  to  the  Northwestern  Trust  Company 
of  St.  Paul  and  Ira  O.  Oehler,  as  trustees,  after  \^hich  the  bonds  were  sold 
to  tbe  plaintiffs,  De  Panw  TJnlrersity,  Luse  Land  &  Development  Company, 
Limited,  and  othera 

Thereafter  certain  of  the  purchasers  of  land  from  the  J.  F.  Lose  Company, 

who  bad  contracted  for  water,  and  by  their  contracts  of  sale,  or  their  deeds, 

as  tbe  case  might  be,  had  agreed  to  pay  an  amount  equal  to  $3.50  tier  acre 

for  water  from  the  irrigation  system,  flled  a  petition  with  the  Public  Senice 

Commission,  alleging  that  the  J.  F.  Luse  Company  was  a  puUllc  utility,  and 

that  such  rates  were  unreasonable,  discriminatoiy,  and  illegal,  and  asking 

the  commission  fbr  a  hearing  to  fix  and  establish  a  reasonable  rate.     In  this 

proceeding,  the  Trust  Company,  as  trustee,  and  certain  of  tbe  bondholders, 

applied  for  and  were  granted  leave  to  intervene,  and  did  intervene,  denying 

that  tbe  J.  F.  Lose  Company,  or  its  predecessor,  tbe  Sutherlin  Company, 

was  a  public  utility,  and  alleging  that  tbe  commission  had  no  Jurisdiction  to 

fli  rates  to  be  charged  by  the  Luse  Company  for  the  water,  or  to  Interfere 

with  the  rates  spedfled  in  the  purchasers'  deeds  and  contracts  of  sale. 

Hearings  were  had  before  the  commission,  and  it  finally  overruled  tbe 
contentlcNd  of  interveners  and  entered  an  order  reducing  the  rate  that  the 
3.  F.  Luse  Company  might  charge  for  water  frmn  $3.50  to  $1  per  acre. 
Whereupon  this  suit  was  instituted  to  restrain  the  enforcement  of  that  order. 
The  evidence  tak«i  at  the  trial  was  uncontradicted  to  the  effect  that  the 
J.  F.  Luse  Company,  though  authorized  by  its  charter  to  sell  water  to  the 
public,  never  in  fact  had  done  so,  and  that  it  had  never  sold  any  water 
fnxn  iits  system,  except  the  suiplus  water  sold  to  tbe  city  of  Sutherlin,  to- 
any  one  except  those  entitled  to  water  under  and  by  virtue  of  the  sales  con- 
tracts and  deeds. 

Edgerton  '&  Dohs,  of  St.  Paul,  Minn.,  and  Carey  &  Kerr  and  Charles 
A.  Hart,  all  of  Portland,  Or.,  for  plaintiffs. 

George  M.  Brown,  Atty.  Gen.,  and  J.  O.  Bailey,  Asst.  Atty.  Gen., 
of  Salem,  Or.,  and  B.  L.  Eddy,  of  Roseburg,  Or.,  for  defendants. 

BEAN,  District  Judge  (after  stating  the  facts  as  above).  [  1  ]  The 
evidence  as  taken  on  the  trial  shows  clearly  that  neither  the  plaintiff 
nor  its  predecessors  in  interest  were  ever  engaged  in  the  business  of 
selling  or  furnishing  water  to  all  who  might  apply  within  a  given  area, 
nor  did  either  of  them  ever  hold  themselves  out  as  ready  and  willing 
to  do  so.  They  were  engaged  in  selling  their  own  land,  agreeing  to  fur- 
nish water  on  certain  terms  and  conditions  to  the  purchasers,  and  no 
others.  They  merely  undertook  to  furnish  water  in  fulfillment  of  a 
private  contract  with  certain  individuals  selected  by  them,  and  not  to 
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the  public  generally,  and  therefore  were  not  public  utiHties,  and  sub- 
ject to  the  jurisdiction  of  the  Public  Service  Commission.  See  (pin- 
ion on  motion  to  dismiss  (247  Fed.  183). 

[2,  3]  The  fact  that  under  their  artides  of  incorporation  the  several 
companies  might  have  engaged  in  the  business  of  a  public  utility  does 
not  ipso  facto  make  them  so.  The  chartered  authority  did  not  mark 
the  nature  of  the  operating  companies.  It  is  merely  a  naked  authority 
to  do  business,  but  until  it  is  pursued  in  a  certain  way  it  did  not  make 
the  companies  public  utilities.  Del  Mar  Water,  Light  &  Power  Co.  v. 
■  Eshleman,  167  Cal.  666,  140  Pac.  593.  Nor  does  the  fact  that  the  no- 
tice of  appropriation  of  the  water  states  that  it  was  appropriated  for 
"general  rental,  sale  and  disposition  for  the  purposes  of  irrigation, 
etc.,"  alone  make  the  appropriating  corporation  or  its  successor  in  in- 
terest a  public  utility.  For,  as  stated  by  the  Supreme  Court  of  Cali- 
fornia in  a  similar  case  (Thayer  v.  Cal.  Development  Co.,  164  Cal.  117, 
128  Pac.  21) : 

"The  property  does  not  become  Impressed  with  a  public  use  or  trust  until 
after  tbe  owner  has  first  acquired  it  and  then  dedicated  it  to  the  use.  The 
acts  of  acqui^tlon  and  of  dedication,  respectively,  are  distinct  from  each 
other.  Tedinic^lly  the  latter  must  follow  the  former,  and  cannot  precede 
or  accompany  it.  An  'appropriation  of  water,'  under  the  Code,  la  there- 
fore not  ipso  facto  a  dedication  or  appropriation  to  public  use.  The  addi- 
tional act  of  dedlcatloD.  is  as  necessary  to  the  creation  of  a  public  use  in  a 
water  right  so  acquired  as  it  would  be  If  the  right  was  acquired  by  con- 
veyance or  in  any  other  manner,  or  as  in  the  case  of  any  other  property 
dedicated  to  public  use." 

It  follows,  therefore,  that  the  Public  Service  Commission  was  with- 
out jurisdiction  to  fix  the  rates  to  be  charged  by  the  plaintiff,  and  plain- 
tiff is  entitled  to  decree  as  prayed  for  in  the  complaint. 
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THE  OHBROKEB).    Tim  HITGO.    THB  SUSAN  A.  MOBAN. 

(District  Court,  B.  D.  New  York.    October,  1»18.) 

.  Cor-u8ioN    «=>64 — SncAinsii    with    Tow — GaOBaina    OorBSM — Faui-t    of 

SXKAMEB  AND  TDG COURSE  AND   SPEED. 

ITor  oollision  of  steamer  with  tow  of  tug,  on  crossing  courses,  steamer 
and  tog  held  at  fault;  the  steamer,  the  privileged  vessel,  for  falling  to 
bold  her  coarse  and  speed,  and  the  tog  for  falling  to  keep  out  of  the  way. 

L  CoiJJSiON  €=357 — Fattlt — FAXLintK  to  Make  Otjt  Light. 

Ibe  responsibility  for  failure  of  steamer,  colliding,  on  dear  night,  with 
tow  of  tug,  on  crossing  courses,  to  mnke  out  the  side  light,  of  regulation 
size  and  properly  trimmed,  on  tug,  held,  as  between  steamer  and  tug,  with 
steamer,  whatever  the  reason  for  the  failure. 

i.  CorxjsioN  €=61 — Steameb  with  Tow — Fattlt  of  Tow — Side  Liohts — Oas- 

TOlf. 

Tow  of  outgoing  tug,  with  whidi  steamer  collided,  lield  at  fault  in 
not  having  side  lights  outside  of  harbor  limits,  as  required  by  statute,  not- 
withstanding custom  not  to  change  lanterns  <ni  staffs  at  ends  to  side 
lights,  on  crossing  harbor  Une. 

4.    COUJSION     ®=>65 — CONTEIBUTINO    FaXJXT — ^VIOLATION     OF    STATDTB — BENE- 
FIT OF  DOTTBT. 

Aa  to  whether  fault  of  tow,  with  which  steamer  collided,  in  not  having 
aide  lights  as  required  by  statutory  rule,  contributed,  the  benefit  of  the 
doubt  most  be  given  the  steamer. 

In  Admiralty.  Suit  by  the  Cherokee  against  the  Hugo ;  the  Susan 
A.  Moran  being  impleaded.    Decree  for  libelant. 

Libel  in  rem  by  the  scow  Cherokee  against  the  Dani^  steamer  Hugo  for  a 
collision  at  sea,  about  three  miles  south  of  a  Une  drawn  between  Ambrose 
Light  and  the  Scotland  Lightship.  The  Hugo  impleaded  the  tug  Susan  A. 
Moran,  which  was  towing  the  scow.  ' 

The  Hugo  was  bound  for  New  Xork.on  the  evening  of  December  6,  1910. 
She  passed  Seagirt,  about  sev»i  miles  off  shore,  on  a  course  north  by  east 
three-quarters  east,  and  continued  for  a  time  not  stated,  later  changing  to  a 
course  due  north,  until  about  4  miles  from  the  Une  between  the  lightships, 
where  she  was  bound  to  pick  up  a  Sandy  Hook  pUot  At  that  time  her 
master,  Hansen,  came  upon  the  bridge  and  changed  her  course  one  point 
east,  north  by  east.  Not  long  thereafter  he  made  out,  about  two  points  on 
his  port  bow,  the  three  towing  lights  of  the  Moran,  bound  from  the  Scotland 
Lightship  south-southeast  for  the  dumping  grounds,  with  two  scows  in  tow, 
of  which  the  first  was  the  Cherokee,  on  about  200  fathoms  of  hawser.  The 
men  on  the  Hugo  did  not,  and  perhaps  could  not,  make  out  the  starboard' 
aide  light  of  the  Moran,  though  they  say  they  looked  for  it  a  number  of 
times.  They  therefore  concluded  that  the  towing  Ughts  were'  of  a  tug  in- 
bound, which  had  dropped  its  tow,  which  they  could  also  not  make  out.  The 
Hugo  ported  one  point,  ao  as  to  lay  a  course  north-northeast ;  her  idea  being 
to  go  to  starboard  of  the  tug,  thus  passing  imder  her  stem. 

Meanwhile  the  Moran  and  her  tow  were  in  fact  constantly  drawing  nearer, 
and  her  lights  crossed  the  bows  of  the  Hugo  and  bore  on  her  starboard  bow. 
Still  the  Hugo  failed  to  make  out  the  Cherokee,  which  carried  no  side  lights, 
as  required  by  the  International  Rules,  but  only  two  hand  lanterns  on  staffs 
torward  and  aft  Having  the  Moran  abetim,  the  Huge  finally,  and  too  late, 
nwde  out  the  Cherokee  about  300  feet  off  her  port  bow,  and  coUided  with  her, 
doing  the  damage  in  question. 

As  the  Moran  began  to  draw  nearer,  the  Hugo  reduced  to  half  speed,  and 
slwrtly  thereafter  to  slow.    She  continued  at  each  of  these  speeds  for  about 
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three  or  four  minutes,  and  a  short  time  before  the  collision,  and  upon  seeing 
the  Cherokee^  reversed,  but  not  soon  enough,  to  check  her  speed  altogc^er. 
Her  explanation  for  falling  to  see  the  side  lights  of  the  Moran  U  that  the 
pilot  boat  had  been  playing  the  searchlight  upon  her  In  the  hope  of  getting  a 
call  for  a  pUot 

The  Moron's  story  is  that  she  saw  the  Hugo  some  miles  oft  oh  her  starboard 
bow,  first  making  out  only  her  red  light.  Thinking  to  go  under  her  stem  she 
ported  slightly,  but  not  long  enough  to  diange  the  direction  of  the  tow.  At 
that  time  the  Hugo  shut  out  her  red  light  and  showed  her  green,  at  which 
the  Moran  starboarded  back  upon  her  original  course  till  the  time  of  the  col- 
lision. The  Hugo,  she  says,  held  her  course  dear  of  the  tow,  starboard  to 
starboard,  untU  abaft  her  beam,  when  with  a  sheer  to  starboard  she  turned 
into  the  Cherokee. 

Pierre  Brown,  of  New  York  City,  for  the  Cherokee. 
D.  Roger  Englar,  of  New  York  City,  for  the  Hugo. 
Satnud  Park,  of  New  York  City,  for  the  Moran. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  [  1  ]  It  is  clear  that  both  steamers  are  at  fault ;  the  Hugo  for 
failing  to  hold  her  <iourse  and  speed,  and  -the  Moran  for  failing  to  keep 
out  of  the  way.  I  attach  no  value  to  the  Moran's  testimony  of  the 
Hugo's  change  to  port  and  then  to  starboard.  She  attributed  her  own 
movement  across  the  Hugo's  bows  to  changes  in  the  latter's  course,  a 
natural  enough  mistake  at  night.  At  first  she  saw  the  red  light,  which 
warned  her  of  her  duty  to  keep  out  of  the  way,  and  this  duty  she  did 
not  observe.  Her  porting  I  question,  in  view  of  the  Cerberus'  testi- 
mony, which  was  in  her  wake,  and  whose  master  says  that  she  made 
no  change  whatever.  If  there  was  any  change,  it  was  not  noticeable, 
and  altogether  insufficient.  Once  across  the  Hugo's  bow,  she  nat- 
urally saw  only  her  green  light  thereafter. 

[2]  The  Hugo's  first  change  from  north  to  north  by  east  I  do  not 
charge  her  with;  the  vessels  had  not  at  that  time  begun  to  navigate 
with  regard  to  each  other,  but  all  her  subsequent  movements  were 
wrong ;  that  is,  her  further  change  to  north-northeast  and  her  changes 
of  speed.  Confessedly  these  were  not  oft  the  theory  that  she  was  the 
privileged  vessel  on  crossing  courses,  as  was  the  fact.  She  did  not 
make  out  the  Moran's  green  light,  and  I  am  ready  to  take  her  explana- 
tion that  the  searchlight  blinded  her,  a  most  reprehensible  feature  to 
the  whole  affair.  Still  I  do  not  understand  that  this  is  urged  as  an 
excuse  for  her.  The  Moran's  light  was  there ;  it  was  of  regulation  ' 
size  and  properly  trimmed.  If  the  Hugo  was  blinded,  she  should  have 
stopped  dead  at  once.  Whatever  the  reason  for  failing  to  make  out  the 
side  light  on  a  clear  night,  the  responsibility  as  between  the  two  ves- 
sels is  hers. 

[3]  There  remains,  therefore  the  fault  gf  the  Cherokee,  which  car- 
ried no  side  lights  as  prescribed.  Some  argument  is  made  of  the  long 
custom  not  to  change  lights  after  crossing  the  harbor  line.  I  need 
hardly  say  that  no  custom  can  avail  against  the  statute.  Deep  sea 
mariners  need  not  charge  themselves  with  local  regulations  outside  of 
harbors.  That  is  one  reason  for  taking  on  pilots.  They  are  not  to  be 
held  to  a  knowledge  that  hand  lanterns  upon  staffs  indicate  a  tow  in 
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the  -wake  of  a  tug.  Looking  for  side  lights,  they  will  almost  certainly 
be  confused  by  the  appearance  of  great  numbers,  of  tiny  lanterns  on 
the  surface  of  the  water,  as  was  the  case  here,  for  a  number  of  tows 
were  following  the  Moran  down.  Whether  the  requirement  to  carry 
only  side  lights  be  onerous  or  not,,  it  must  be  observed  outside  harbor 
limits;  else  entering  vessels  cannot  possibly  navigate  to  the  harbor 
litaits  with  safety.  I  camiot  understand  how  this  universal  rule  of 
the  feea  can  be  fey  a  moment  questioned. 

[4]  Hence  the  scow  can  escape  only  on  the  assumption  that  her 
iault  did  not  contribute.    This  position  appears  to  me  to  be  speculative. 
I  do  not  believe  that  the  scow  was  blanketed  by  the  Cerberus,  as  the 
Hug^o  supposes;    but,  if  she  had  carried  regulation  side  lights,  the 
steamer  might  have  seen  them,  or  might  not.    Who  can  say  beyond  a 
a  reasonable  doubt  that  she  would  not?    Mr.  Brown  seizes  upon  cer- 
tain passages  in  Hansen's  deposition  to  show  that  he  said  it  would  have 
made  no  difference.     These  do  not  give  a  fair  understanding  of  his 
meaning.    What  he  said  was  that  lights  like  the  hand  lanterns,  if  car- 
ried as  sidelights,  would  have  been  worse  than  the  lanterns  themselves. 
That  I  can  well  believe,  but  it  does  not  follow,  and  he  is  careful  to  in- 
sist that  it  did  not  follow,  that  regulation  side  lights  could  not  have 
helped.    It  is  true  that  he  did  not  see  the  Moran's  green  light,  and  the 
chances,  perhaps,  are  that  he  would  not  have  done  better  with  the 
Cherokee's,  if  she  had  carried  one ;  but  how  can  it  be  asserted  beyond 
peradventure?     Under  the  accepted  test  for  violations  of  statutory 
rules,  I  must  give  the  Hugo  the  benefit  of  the  doubt,  and  hold  the 
Cherokee  at  fault  with  the  tugs.    Certainly  the  Hugo  was  looking  for 
a  green  light  on  the  possible  tow,  as  well  as  on  the  tug. 

The  libelant  will  take  a  decree  for  one-third  damages  against  each 
steamer,  and  without  costs. ' 
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SAN  FRA.NCISCO  &  P.  S.  S.  CO.  v.  SCOTT,  Collector  of  Internal  ReTennc^        J 

et  aL  ' 

(District  Court,  N.  D.  Oallfomia,  Second  Dlrlslon.     September  3,  1918.) 

No.  15782. 

1.  iNnCBNAL    RBTKKTTE    «=s»9 — INCOHE    TAXES — ^"TyEPRBCIATIOH" — ^DEDUCTTOHS. 

Under  Act  Aug.  5,  1900,  S  38,  Imposing  excise  taxes  to  be  compntM  oo 
the  net  Income  of  corporaitlons,  and  providing  for  deduction  from  the 
gross  Income  of  expenses  for  maintenance,  etc.,  and  losses,  eta.  Including 
a  reasonable  allowance  for  depredation,  a  corporate  shipowner  Is  entitled 
to  deduct  necessary  repairs;  that  Item  not  being  Included  In  "deprecia- 
tion," which  means  the  lessening  In  value  due  to  obsolescence,  etc. 

(Ed.  Note. — ^For  other  deflnlti<ms,  see  Words  and  Phrases,  First  and 
Second  Series,  D^redate.] 

2.  Words  and  Phhases— "Maintknakob." 

"Maintenance"  of  a  business  means  the  upkeep,  or  preserrlng  the  coo- 
-  dltlon  of  the  property  to  be  operated,  ancf  includes  the  cost  of  ordlnaiy 
repairs. 

[Ed.  Note. — For  other  deOnltlons,  see  Words  and  Phrases,  First  and 
Second  Series,  Maintenance.] 

At  Layv.  Action  Jjy  the  San  Francisco  &  Portland  S'teamship  Com- 
pany against  John  J.  Scott,  Collector  of  Internal  revenue,  etc.,  and 
another.    Judgment  for  plaintiff. 

Charles  J.  Heggerty,  of  San  Francisco,  Cal.,  for  plaintiff. 
Ed.  F.  Jared,  Asst.  U.  S.  Atty.,  of  San  Francisco,  Cal:,  tor  de- 
fendants. 

BEAN,  District  Judge  (sitting  by  special  assignment).  This  action 
is  to  recover  certain  amounts  paid  by  the  plaintiff  under  protest  as  ex- 
cise taxes  levied  under  Act  Cong.  Aug.  5,  1909,  §  38  (36  Stat.  112,  c.  6), 
.  for  the  years  1910  and  1912. 

In  its  returns  plaintiff  included  in  its  deductions  for  ordinary  and 
necessary  expenses,  paid  out  for  the  maintenance  and  operation  of 
its  business  and  property,  for  the  year  1910  $17,088.77,  and  for  the 
year  1912  $25,371.40,  being  amount  expended  in  each  of  such  years 
for  making  "ordinary  and  necessary"  repairs  to  the  deck  department, 
engine  department,  and  commissary  department  of  its  steamers,  and 
also  $59,642.11  for  1910  and  $79,350.96  for  1912,  for  depreciation  of 
such  steamers,  being  5  per  cent,  of  the  book  value  thereof. 

It  is  admitted  that  the  deductions  for  depreciation  are  reasonable 
and  should  be  allowed,  but  the  commissioner  ruled  that  the  cost  of 
making  ordinary  and  necessary  repairs  was  not  a  proper  item  to  be  in- 
cluded in  the  operation  and  maintenance  expenses,  but  was  covered  by 
the  deductions  for  depreciation,  and  required  plaintiff  to  pay  taxes 
thereon,  which  it  did  under  protest,  and  hence  this  suit. 

[1,  2]  The  question  thus  raised  does  not  seem  to  have  been  direct- 
ly decided  in  any  reported  case  to  which  my  attention  has  been  called, 
or  which  I  have  been  able  to  find,  although  the  cost  of  repairs  and 
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upkeep  was^ssumed  in  Grand  Rapids  &  I.  Ry.  v.  Doyle  (D.  C,)  245 
F%d.  792,  to  be  an  item  properly  included  in  operating  and  maintenance 
expense.    Under  the  law  the  tax  is  to  be  laid  on  net  income  and  such 
net  income  is  to  be  ascertained  by  deducting  from  the  gross  income 
(X)   all  the  ordinary  and  necessary  expenses  actually  paid  within  the 
year  out  of  income  in  the  "maintenance  and  operation"  of  the  business 
and  property;   (2)  losses  actually  suffered,  not  covered  by  insurance, 
including  a  reasonable  allowance  for  depreciation,  if  any.     (3),  (4), 
and  (5)  are  items  not  material  here.    It  will  thus  be  seen  that  the  de- 
ductions allowed  are  to  include,  not  only  ordinary  and  necessary 
amounts  actually  paid  out  in  the  operation  of  the  property,  but  also 
the  amounts  paid  out  in  the  maintenance  thereof,  and  in  addition  a 
reasonable  sum  for  depreciation,  if  any.     Now,  the  operation  of  a 
business  or  property  includes  payment  for  labor  and  materials  which 
go   into  the  actual  operation  thereof,  while  maintenance  means  the 
upkeep  or  preserving  the  condition  of  the  property  to  be  operated,  and 
therefore,  in  my  judgment,  includes  the  cost  of  ordinary  repairs  nec- 
essary and  proper  from  time  to  time  for  that  purpose.    "Depreciation," 
as  used  in  the  statute  is  not  to  be  confused  with  ordinary  repairs.    It 
is  intended  to  cover  the  estimated  lessening  in  value  of  the  original 
property,  if  any,  due  to  wear  and  tear,  decay,  or  gradual  decline  from 
natural  causes,  inadequacy,  obsolescence,  etc.,  which  at  some  time  in 
the  future  will  require  the  abandonment  or  replacement  of  the  prop- 
erty, in  spite  of  ordinary  current  repairs. 

It  follows  that  the  tax  complained  of  was  illegally  exacted,  and  the 
plaintiff  is  entitled  to  judgment  for  its  recovery.  Findings  may  be 
prepared  accordingly. 


THE  O'BRIEN  BROTHERS. 
Petition  of  O'BRIEN  BROS.,  Ine. 

(District  Court,  B.  D.  New  York.    October  19,  3918.) 

1.  Death  9=>85 — Dauaoes— Pecuniaby  Losfs. 

Code  Civ.  Proc.  N.  Y.  §  19M,  providing  for  recovery  of  damages  for 
pecnnlary  injury  from  deatb,  does  not  limit  the  damages  to  a  loss  of 
revenue,  Imt  provides  for  damages  for  such  loss  as  can  be  reduced  to  a 
Xwcunlaiy  basis,  whl(^  is  peculiarly  tbe  province  of  the  jury. 

2.  Death   «=»96(2) — Husband   and   VTtwk  «=>209(S) — Injubt   or   Dkath   ot 

Wotc— Husband's  Rbcovkby. 

A  husband's  recovery  for  injury  to  or  death  of  his  wife  is  not  limited 
to  the  amount  the  wife  would  be  prevented  from  earning,  but  must  be 
estimated  from  the  standpoint  of  the  deprivation  which  tbe  husband 
satteta,  as  estimated  in  cash. 

3.  Acnon  ^saSS^)— Iwjubiks  to  "Wotb— Action  bt  Husband  and  Wmt. 

A  husband's  suit  for  lose  of  services  of  his  wife  through  physical  in- 
Jury  may  be  maintained  at  the  same  time  with  that  of  the  wife  for  in- 
Jniy  sustained  by  her. 

4.  AouBALTT  €=>118 — Appeai/— Review — ^Dahaoeb. 

A  verdict  of  the  Jury,  assessing  damages  for  the  death  of  a  married 
woman,  should  not  be  disturbed,  when  there  is  any  evidence  on  which 
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It  can  be  supported;  and  the  same  rule  should  be  appIlM  n-hen  the 
damages  are  assessed  by  a  rommissloner  la  a  shipowner's  proceedins  to 
limit  UabUlty. 

In  Admiralty.  In  the  matter  of  the  libel  and  petition  of  O'Brien 
Bros.,  Incorporated,  owners  of  the  steamtug  O'Brien  Brothers,  for 
limitation  of  liability.  On  exceptions  to  awards  for  damages  caused 
by  the  death  of  two  married  women.  Report  of  commissioner  con- 
firmed. 

See,  also,  252  Fed.  185, 

Foley  &  Martin,  of  New  York  City,  for  petitioner. 
Uterhart  &  Graham  and  Charles  A.  Ludlow,  all  of  New  York  City, 
for  claimants. 

CHATFIELP,  District  Judge.  Exception  has  been  taken  to  awards 
of  $5,000  and  $6,000,  respectively,  for  damages  caused  by  the  death 
of  two  women  who  lost  their  lives  in  the  accident  out  of  which  this 
limitation  of  liability  proceeding  has  grown.  The  claim  in  each  case 
was  made  by  the  husband  as  administrator. 

This  form  of  action  is  established  by  the  provisions  of  the  New 
York  Code  of  Civil  Procedure,  giving  to  the  administrator  the  entire 
cause  of  action,  and  including  therem  the  damages  suffered  by  the 
husband,  where  he  survives. 

The  claimants  by  exceptions  seek  to  present  the  rule  set  forth  in 
Mitchell  V.  N.  Y.  Central  &  H.  R.  R.  Co.,  2  Hun  (N.  Y.)  535,  affirmed 
on  the  ground  of  contributory  negligence  in  64  N.  Y.  655,  and  in 
Austin  V.  Metropolitan  Street  Railway  Co.,  108  App.  Div.  249,  95  N. 
Y.  Supp.  740,  in  each  of  which  cases  the  court  held  that,  in  the  ab- 
sence of  all  proof  of  earning  capacity  or  pecuniary  value,  lost  through 
the  death  of  the  deceased,  a  jury  was  not  empowered  to  award  more 
than  nominal  damages. 

It  may  be  assumed  that  where  there  is  no  proof  of  any  sort,  there 
would  be  nothing  upon  which  to  base  an  award.  But  it  is  difficult  to 
think  of  a  case  which  could  get  to  a  jury,  without  some  evidence  from 
which  the  jury  could  determine  whether  or  not  the  death  was  a  loss 
which  could  be  estimated  in  pecuniary  terms. 

[  1  ]  The  New  York  statutes  provide  for  damages  for  the  pecuniary 
injury.  This  does  not  mean  simply  loss  of  revenue;  it  means,  on 
the  contrary,  loss  reduced  to  a  pecuniary  basis,  and  this  is  particularly 
the  province  of  the  jury.    Section  1904,  Code  of  Civil  Proc.  N.  Y. 

[2-4]  When  a  husband  sues  for  loss  of  services  of  a  wife,  through 
physical  injury,  the  action  may  be  maintained  at  the  same  time  with 
that  of  the  wife  for  injury  sustained  by  her.  Both  suits  would  be 
left  to  the  jury  to  determine  the  pecuniary  damage  suffered.  But  this 
does  not  limit  the  loss  of  the  husband  to  the  amount  which  the  wife 
is  prevented  from  eJarning.  In  most  instances  the  wife  has  been  earn- 
ing nothing,  except  as  she  assisted  the  husband,  and  the  measure  of 
damage  in  that  sense  is  frequently  represented  by  the  cost  of  hiring 
some  one  to  take  her  place.  In  the  case  of  death,  the  husband's  dam- 
age cannot  be  measured  by  the  loss  of  his  wife's  earning  capacity,  but 
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must  be  estimated  from  the  standpoint  of  the  deprivation  which  he 
suffers,  as  estimated  or  valued  in  cash.  If  the  jury  fix  this  value,  then 
ll\e  damage  suffered  is  a  pecuniary  damage.  In  other  words,  the 
statute  gives  the  right  to  recover  the  actual  monetary  damage  which 
the  Jiiry  finds  represents  in  their  opinion  the  pecuniary  value  of  the 
injury.  If  there  is  any  evidence  on  which  this  can  be  based,  it  is  with- 
in the  jury's  province  to  fix  the  amount  and  the  Verdict  should  not 
be  disturbed.  When  this  amount  is  fixed  by  a  commissioner,  the  result 
is  the  same. 

The  present  case  shows  ample  evidence  to  support  the  finding  that 
the  lives  of  these  two  wives  were  of  value,  and  that  their  loss  resulted 
in  actual  damage,  which  has  been  estimated  in  pecuniary  terms  in  Uie 
amounts  stated. 

The  report  of  the  commissioner  will  be  confirmed. 


DEUEL  T.  CHICAGO,  B.  &  Q.  B.  00. 

(District  Court,  S.  D.  California,  S.  D.    October  18,  1918.) 

No.  97. 

1.  Reuovai.  or  Caxtbeb  «s>3 — Action  tob  Injubt  to  Kaxlboad  ESuflotA — ^Bif- 

PIX>YEB8'  LlABqjTT  ACT. 

An  action  for  Injury  to  a  railroad  emplor^,  wblle  assisting  in  raising; 
an  engine,  wUch  bad  fallen  into  the  pit  of  a  turntable  used  by  defendant  In 
taming  its  engines  employed  in  Interstate  trafitc,  one  purxx>8e  of  the 
work  being  to  clear  the  track  for  such  traffic,  is  one  arising  under  the 
federal  Einployers'  LiaUlity  Act  (Comp.  St  1916,  {{  8657-S666),  and  under 
section  6  of  said  act,  as  amended  by  Act  April  5,  1910,  {  1  (Comp.  St. 
1916,  g  8Sf&),  is  not  removable  from  a  state  court 

2.  Removai.  or  Causes  «s>102 — ^Motion  to  Bemand — Etteot  or  Dxcision  or 

State  (X>t;bt. 

That  a  state  court  granted  a  petition  for  removal  of  an  action  for  In- 
Jury  to  a  railroad  employe  does  not  affect  the  duty  of  tlie  federal  court 
to  remand  the  cause,  where  It  aK>ear8  that  It  Is  one  arising  under  the 
federal  Employers'  LlaUllty  Act  (Comp.  St  1916,  H  8657-8666),  and  not 
removable. 

At  Law.  Action  by  Hiram  P.  Deuel  against  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company.  On  motion  to  remand  to  state  court. 
Motion  granted. 

Thos.  Scott  and  Thos.  Scott,  Jr.,  botli  of  Bakersfidd,  Cal.,  for 
plaintiff. 
James  E.  Kelby,  of  Los  Angeles,  Cal.,  for  defendant. 

BLEDSOE.  District  Judge.  [1]  The  motion  to  remand  to  the  state 
court  in  this  case  I  believe  to  be  well  taken.  The  plaintiff  was  injured 
while  a.ssisting  in  the  raising  of  one  of,  defendant's  engines,  which  had 
fallen  into  a  pit  in  which  a  turntable  of  defendant,  "used  for  the  pur- 
pose of  turning  its  engines  and  locomotives  used  by  it  in  interstate 
traffic,"  was  situated  and  operated. 
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In  this  view  of  the  case,  the  labor  of  plaintiff  in  the  removal  of 
the  engine  from  the  pit  was  a  clearing  of  a  part  of  defendant's  track 
used  for  interstate  traffic,  or  it  was  3ie  repair  of  an  instrumentality 
of  defendant  used  in  interstate  traffic.  Under  such  circumstances,  the 
case  falls  within  the  decisions  in  Southern  Railway  Co.  v.  Putkett, 
244  U.  S.  571,  Z7  Sup.  Ct.  703,  61  L.  Ed.  1321,  Ann.  Cas.  1918B,  69, 
and  Pedersen  v.  Delaware,  Lackawanna  &  Western  Railway  Co., 
229  U.  S.  146,  33  Sup.  Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C, 
153. 

If  the  labors  of  plaintiff  had  been  confined  to  a  repair  or  raising 
of  the  engine  merely,  and  had  not  had  to  do  with  the  ultimate  task 
and  purpose  of  clearing  a  portion  of  its  track  permanently  devoted  to 
interstate  commerce,  the  decision  in  Minneapolis  &  St.  Louis  Railway 
v.  Winters,  242  U.  S.  353,  37  Sup.  Ct.  170,  61  L.  Ed.  358,  Ana  Os. 
1918B,  54,  would  have  been  controlling.  However,  I  am  of  the  opinion 
that,  that  case  is  clearly  distinguishable,  for  the  reasons  hereinabove 
adverted  to. 

[2]  Defendant  makes  the  point  that  since,  under  the  act  of  Con- 
gress (Compiled  Statutes  191^  §§  8657-8665),  the  state  courts  and  the 
federal  courts  have  concurrent  jurisdiction  in  actions  arising  under 
the  Federal  Employers'  Liability  Act  (Act  April  22,  1908,  c.  149,  35 
Stat.  65),  the  action  of  a  state  court  in  removing  a  case  to  a  federal 
court  on  the  ground  of  diversity  of  citizenship,  presumptivdy  there- 
by determining  that  the  action  is  not  one  prosecuted  or  prosecutable 
under  the  federal  act,  is  conclusive,  and  that  this  court  may  not,  in  any 
wise,  sit  in  appellate  judgment,  so  to  speak,  upon  the  state  court's 
conclusions.  No  authority  is  cited  in  support  of  this  contention,  and 
apparently  it  is  in  direct  opposition  to  the  unifonn  practice  obtaining 
in  such  proceedings.  I  am  persuaded  it  is  the  duty  of  the  federal  courts 
to  remand  cases  arising  under  this  particular  statute  no  less  than  in 
other"  instances,  where  they  have  been  erroneously  removed.  Sec  Kan- 
$as  City  Southern  Railway  v.  Leslie,  238  U.  S.  599,  and  the  cases 
cited  therein  with  approval,  appearing  on  page  602  et  seq.,  35  Sup.  Ct 
844,  59  L.  Ed.  1478. 

The  motion  to  remand  to  the  superior  court  of  Kern  county  is  here- 
by granted. 
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WATERSON,  BERLIN  ft  SNTDOR  00.  T.  TdXEFSOW. 

(District  Court,  a.  D.  California,  S.  D.    October  23,  1918.) 

No.  D-78. 

Cor"T»ioHT8  «=387 — Dauaqes  fob  iNrBiNQEsnaiT — ^MusiCAi.  CoMPosmow. 

Damages  recoverable  for  Infrlngemeiit  of  a  copyright  for  a  mnslcal  com- 
poidtion  are  governed  by  the  provision  of  Copyright  Act,  g  25b  (Comp.  St. 
X916,  {  9546),  that  "damages  shall  in  no  other  case  exceed  the  sum  of  $5,000 
nor  be  less  than  the  sum  of  $260."  The  provision  of  subdivision  4,  fixing 
tbe  damages  in  such  case  at  "$^10  for  every  infringing  performance,"  is 
intended  to  apply,  within  the  above  limits,  where  a  large  number  of  in- 
fringing performances  are  shown,  and  no  actual  damages  axe  proven. 

In  Equity.    Suit  by  the  Waterson,  Berlin  &  Snyder  Company  against 
Chris  ToUefs(Mi.     I>ecree  for  complainant. 

Philip  Cohen,  of  lyos  Angeles,  Cal.,  for  plaintiff. 
Thomas  A.  Sanson,  of  Los  Angeles,  Cal.,  for  defendant 

BIfEDSOE,  District  Judge.  Plaintiff  sued  for  an  infringement  of 
its  copyright  arising  out  of  the  performance  of  the  musical  selection 
known  as  "Joan  of  Arc,  They  are  Calling  You."  Defendant  was  the 
owner  and  operator  of  a  motion  picture  house  in  Los  Angeles,  and 
the  selection  above  named  was  performed  by  his  pianist  in  his  house 
on  at  least  one  occasion  in  the  month  of  March  of  this  year. 

An  answer  was  filed  containing  allegations  which  the  court  con- 
cluded at  the  hearing  raised  no  issue,  and,  the  defendant  not  appear- 
ing, judgment  was  ordered  as  if  by  default.  The  only  question  in 
the  case  is  as  to  the  amount  of  damages  to  be  awarded  to  the  plain- 
tiff for  the  single  infringement  alleged  and  shown.  No  actual  damages 
were  proven. 

As  before  stated,  the  infringement  complained  of  concerns  the  per- 
formance of  a  "musical  composition,"  as  distinguished  from  other  in- 
fringements referred  to  in  section  25  of  the  Act  of  March  4,  1909 
(35  Stat.  1081,  c.  320  [section  9546,  Compiled  Statutes  1916]).  I  con- 
fess that,  on  the  first  reading  of  this  statute,  I  was  of  the  opinion  that 
$10,  being  the  sum  specifically  mentioned  in  clause  "fourth"  of  the  sec- 
tion, cited  as  recoverable  for  such  an  infringement,  should  be  the 
amount  allowed  as  liquidated  damages,  in  the  absence  of  proof  of  ac- 
tual damage.  However,  upon  more  careful  study  of  the  section  and 
consideration  of  its  various  terms,  and  more  particularly  upon  consider- 
ing and  reading  the  section  as  it  appeared  previous  to  its  amendment  in 
1909,  I  am  of  the  opinion  that  this  is  one  of  the  "other  cases"  referred 
to  in  clause  "b"  of  section  25,  supra,  and  that  the  minimum  damages  to 
be  awarded  for  the  infringement  shown  should  be  $250. 

The  provision  for  an  allowance  of  "ten  dollars"  must  be  held  to 
apply  where  a  large  number  of  infringements  have  been  shown ;  this 
figure  may  be  used  by  the  court  as  a  basis  for  its  computation  of  the 
entire  damages  by  assessing  each  infringement  at  $10,  if  such  method 
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of  computation,  under  all  the  circumstances,  "shall  appear  to  be  just" ; 
but  in  the  event  the  total  number  of  infringements,  computed  on  the  $10 
basis,  do  not  amount  to  $250,  nevertheless,  pursuant  to  the  manda- 
tory terms  of  the  statute  contained  in  the  provision  last  above  re- 
ferred to  relating  to  "other  cases,"  the  court  may  not  award  damages 
in  a  sum  less  than  $250.  So,  also,  no  matter  how  many  separate  in- 
fringements may  be  proved,  no  "actual"  damages  being  shown,  the 
court  may  not  mulct  the  defendant  in  damages  in  excess  of  the  maxi- 
mum sum  mentioned,  to  wit,  $5,000. 

This  construction  of  the  statute  is  supported  by  the  well-considered 
opinion  in  Westermaim  v.  Dispatch  Printing  Co.,  233  Fed.  609,  147 
C.  C.  A.  417,  and  finds  support,  also,  in  the  decision  of  the  United 
States  Supreme  Court  in  Brady  v.  Daly,  175  U.  S.  148,  20  Sup.  Ct 
62,  44  L.  Ed.  109. 

Plaintiff's  counsel  will  therefore  prepare  a  decree  awarding  dam- 
ages in  the  sum  of  $250,  the  minimum  amount  named  in  the  statute, 
and  for  attorney's  fees  in  the  sum  of  $100. 


liEO  FEIST,  Inc.  v.  AMERICAN  MUSIC  ROTX  CO. 

(District  Court,  B.  D.  Pennsylvania.    October  18, 1018.) 

No.  1637. 

CoPTRiQHTs  <S=»87 — Suit  fob  Rotaltiks — Dauaoes. 

In  fixing  punitive  damages,  which,  under  C(H)yrlght  Act,  |  1  (e)  (Comp. 
St.  1916,  I  9517),  may  l)e  awarded  In  a  suit  to  recover  royalties  from  tlie 
user  of  a  copyrighted  musical  work  who  falls  to  pay  or  report  as  therein 
required,  the  intent  and  acts  of  defendant  should  be  considered. 

In  Equity.  Suit  by  Leo  Feist,  Incorporated,  against  the  American 
Music  Roll  Company.  On  proceedings  after  remand,  concerning  al- 
lowance of  counsel  fees  and  punitive  damages. 

Sundheim  &  Sundheim,  of  Philadelphia,  Pa.,  and  Gilbert  &  Gilbert, 
of  New  York  City,  for  plaintiff. 

Leighton  P.  Stradley  and  Howard  M.  Long,  both  of  Philadelphia, 
Pa.,  for  defendant. 

THOMPSON,  District  Judge.  The  decree  in  this  case  was  re- 
versed (251  Fed.  245, C.  C.  A. ),  with  direction  to  this  court 

to  exercise  its  discretion  concerning  the  allowance  of  a  reasonable 
counsel  fee  and  punitive  damages  under  section  1,  clause  (e),  .^ct 
March  4,  1909,  c.  320,  35  Stat.  1075. 

The  controversy  in  the  case  has  been  upon  the  question  whether 
the  use  by  the  defendant  of  the  plaintiff's  copyrighted  musical  com- 
positions was  under  the  compulsory  license  provisions  of  the  act,  asj 
contended  by  the  plaintiff,  or  under  a  voluntary  license,  as  contended  | 
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by  the  defendant.    That  questi(Ri  has  now  been  decided  in  favor  of 
the  plaintiff. 

1  am  of  the  opinion  that  the  plaintiff  should  be  allowed  a  reasonable 
counsel  fee.  If  the  fee  asked  by  plaintiff's  counsel,  $750,  were  award- 
ed, the  court  would  be  applying,  in  fixing  the  amount  of  the  fee,  the 
punitive  provisions  of  the  act,  which  apply  only  to  damages.  The 
fee,  to  be  a  reasonable  one,  must  be  based  upon  the  professional  serv- 
ices rendered  in  the  preparation  and  trial  of  the  case  and  in  the  ap- 
pellate proceedings. 

The  amount  of  royalties  due,  as  fixed  by  the  former  decree,  is  $373.- 
74.  The  amount  in  controversy  has  its  bearing  upon  the  amount  of 
the  fee.  No  complicated  questions  of  law  or  fact  were  involved.  In 
my  judgment,  a  fee  of  $150  is  adequate  and  reasonable. 

Passing  to  the  question  of  dams^es,  they  may  be  imposed  in  case 
oi  failure  to  pay  within  30  days  after  demand.    The  coxirt  may,  no 
doubt,   take  into  consideration  the  intent  and  acts  of  the  defendant 
in  failing  to  make  payment  and  its  willful  disregard  of  the  provisions 
of  the  act.    The  defendant  was  in  default  in  failing  to  render  monthly 
reports  and  to  make  payment  within  30  days  after  demand.    There 
was  nothing  in  these  features  of  the  case  indicating  an  intention  of 
concealment  or  piracy  in  the  use  of  the  copyrighted  works.    In  fact, 
the  liability  of  the  defendant  for  the  statutory  2  cents  royalty  was  con- 
sistently admitted  throughout  the  transactions.     Moreover,  there  is 
nothing  upon  the  record  to  show  bad  faith  of  the  defendant  in  de- 
fending against  the  application  of  the  compulsory  license  provision, 
and,  if  punitive  damages  were  based  upon  the  resistance  of  the  de- 
fendant to  liability  to  punitive  damages,  the  court  would  be  punish- 
ing the  defendant  for  setting  up  what  the  court,  in  its  former  decision, 
considered*  to  be  a  good  defense  against  such  liability,  but  which  has 
been  held  to  be  error  in  law. 

Punitive  damages  will  therefore  be  awarded,  based  upon  failure 
to  make  payment  within  30  days  after  demand,  and,  in  aggravation 
thereof,  failure  to  make  monthlv  reports.  The  sum  of  $100  is,  in  my 
judgment,  an  ample  allowance  tor  damages,  and  will  be  awarded. 
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UNITED  STATES  v.  EOHOLS. 

(District  Goort,  S.  D.  Texas,  Houston  Division.    October  29,  1918.) 

No.  000. 

Obiictnai.  Law  «=987 — Oanm  Induckd  bt  OnnoKit. 

A  defendant  cannot  be  convicted  of  a  crime  whlcb  be  was  Incited  and 
induced  to  commit  by  a  government  ofiScer  for  bis  entrapment. 

Criminal  prosecution  by  the  United  States  against  F.  A.  Echols. 
Dismissed. 

John  E.  Green,  Jr.,  U.  S.  Atty.,  of  Houston,  Tex. 

HUTCHESON,  District  Judge.  In  this  case  it  appears  to  the  court, 
upon  inquiry,  both  of  the  defendant  and  of  the  government  witnesses, 
that  the  offense  charged  was  committed  by  the  defendant  as  a  result 
of  an  entrapment  planjned  and  carried  out  by  an  officer  of  the  law  for 
the  purpose  of  inducing  the  defendant  to  commit  an  offense,  so  that 
he  might  be  prosecuted  therefor. 

The  point  involved  in  this  case  is  simple,  and  is  settled  by  the  au- 
thorities. It  is  clearly  the  law  that,  while  it  may  be  true  that  the  mere 
aiding  of  one  in  the  commission  of  a  criminal  act  by  a  government  of- 
ficer, or  agent,  does  not  preclude  the  conviction  of  the  party  commit- 
ting the  crime,  yet,  where  the  officers  of  the  law  have  incited  or  in- 
duced the  commitment  of  the  crime,  and  lured  the  defendant  on  to  its 
commission,  the  law  will  not  authorize  a  verdict  of  guilty. 

This  case  presents  a  most  flagrant  violation  of  that  rule*  Here  the 
defendant,  while  in  a  state  of  partial  intoxication,  was  accosted  by 
a  military  police  officer,  who,  in  return  for  the  friendly  salutation  of 
the  defendant,  asked  the  defendant  to  procure  him  a  drink,  and  this 
with  the  purpose  and  desigtn  on  the  part  of  the  officer  that  a  crime 
should  be  committed,  in  order  that  he  might  arrest  the  defendant  there- 
for. A  simple  statement  of  the  circumstances  is  sufficient  to  rebut  any 
claim  of  responsible  criminality  on  the  part  of  the  defendant,  even 
were  authorities  lacking  to  sustain  the  rule.  Sam  Yick  et  al.  v.  IJ«nited 
States,  240  Fed.  65,  153  C.  C.  A.  96;  Woo  Wai  et  al.  v.  United  States, 
223  Fed.  412,  137  C.  C.  A.  604. 

This  rule  does  not  proceed  from  or  rest  on  any  limitation  of  the 
right  of  the  officers  of  the  law  to  obtain  evidence  of  crime  in  any  man- 
ner possible,  nor  is  it  a  defense  to  a  prosecution  that  the  officer  partici- 
pated in  the  commission  of  a  crime,  if  the  genesis  of  the  idea,  or  the 
real  origin  of  the  criminal  act,  sprang  from  the  defendant,  and  not 
from  the  officer;  or,  as  the  differentiation  is  well  stated  in  12  Cyc.  160: 

•'The  fact  that  a  detective  or  other  person  suspected  that  the  defendant  was 
about  to  commit  a  crime,  and  prepared  for  his  detection,  as  a  result  of  whldi 
he  was  entrapped  in  its  commission,  is  no  excuse,  if  the  defendant  alone  con- 
ceived the  original  criminal  design." 
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Biat  tiiis  statement  in  no  manner  authorizes  government  officers,  em- 
ployed, to  prevent  crime  and  apprehend  criminals,  to  thus  conceive  and 
set  on.  foot  the  commissiofe  of  an  offense  merely  in  order  to  make  an 
an-est.      The  Circuit  Court  of  Appeals  for  the  Ninth-  Circuit  has  well 

stated   the  matter  in  Woo  Wai  v.  United  States,  223  Fed.  415,  137 

C.    C    A.  607: 

">ve  are  of  tbe  opinion  that  It  Is  against  public  policy  to  sustain  a  convic- 
tion obtained  In  tho  manner  whlcb  Is  disclosed  l^  the  evidence  In  this  case, 
twtelng  the  testimony  of  the  defendants  to  be  true,  -and  that  a  sonnd  publlo 
'poU.cjr  can  be  upheld  only  by  denying  the  criminality  of  those  who  are  thus 
tnduced  to  commit  acts  which  Infringe  tbe  letter  of  the  criminal  statutes. 
Some  of  the  courts  have  gone  far  In  sustaining  convictions  of  crimes  Induced 
■by  detectives  and  by  state  officers.    •    •    •    But  It  Is  to  be  said,  by  way  of 

dlstlntnilshlng  such  cases  from  the  case  at  bar,  that  in  all  of  those  cases  the 

criminal  Int^tlon  to  commit  the  offense  had  Its  origin  in  the  mind  of  the. 

defendant    •    •    •    In  the  case  at  bar,  the  suggestion  of  the  criminal  act 

came  from  the  officer  of  the  government" 

In  what  is  here  stated  there  is  no  intentiwi  to  excuse  persons  who 
yield  to  temptation,  or  to  hamper  or  limit  the  acts  of  officers  of  the 
la»v  in  detecting  crime  by  any  means  or  device ;  but  the  zeal  to  detect 
crime  ought  not  tp  be  so  vigorous  as  to  induce  officers  to  originate  and 
procure  9ie  commission  of  the  very  offenses  which  they  are  enjoined 
to  prevent.    No  faithful  officer  of  the  law  will  be  hampered,  nor  will 
any  criminal  be  aided,  by  the  observance  of  this  rule.    Its  disregard, 
however,  may,  and  likely  will,  subject  to  persecution  and  conviction 
weak  and  spineless  persons,  who  find  it  hard  to  resist  temptation ;  and 
the  government,  through  the  zeal  for  conviction  on  the  part  of  the  ar- 
resting officer,  may  become  the  means  of  the  ruin  of  its  citizens,  in- 
stead of  their  safeguard  and  protection.     Such  a  possible  result  at 
once  establishes  the  unimpeachable  wisdom  of  the  rule  of  public  policy 
here  enunciated,  and  requires  that  the  plea  of  guilty,  which  the  defend- 
ant offered  to  make,  be  by  the  court  refused,  and  the  case  dismissed, 
which  is  accordingly  now  done. 


ROSBNBLUM  v.  KOSENBIiUM. 
(District  Court,  B.  D.  New  York.    October  22,  1918.) 

TUDK-BIaBKS  and  TBADE-NaMSS  ®=>5S — iNntlNGEMENT — ^lUITATION  Or  MABK. 

A  trade-mark  for  use  on  bags  of  onions,  consisting  of  a  red  R,  held  In- 
fringed by  a  mark  in  all  respects  tbe  same,  except  that  the  R  and  a  blue 
S  were' put  together  in  a  monogram;  the  R  b^ng  the  prominent  feature, 
and  both  parties  inclosing  the  R  in  a  red  diamond. 

In  Equity.     Suit  by  Abraham  Rosenblum  against  Samuel  Rosen- 
blum.    Decree  for  complainant 

Hamilton  Anderson  and  Conrad  A.  Dieterich,  both  of  New  York 
City,  for  plaintiff. 
Munn,  Anderson  &  Munn,  of  New  York  City,  for  defendant. 

^For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


SQi  263  FBDBKAL  BBPOBTEB 

CHATFIELD,  District  Judge.  Plaintiff  owns  repstered  trade-mark 
R  in  red  for  use  on  bags  o£  onions.  Defendant  uses  and  has  applied 
for  registration  of  a  trade-mark,  with  R  inured  and  S  in  blue,  put  to- 
gether in  a  monogram,  for  similar  bags  pf  onions. 

Both  use,  as  do  many  others,  a  red  diamond  inclosing  the  trade- 
mark. This  narrows  the  scope  of  the  trade-mark,  for  if  the  plaintiff 
was  entitled  to  sole  use  of  the  diamond  and  the  letter  R,  there  would 
be  little  doubt  that  the  defendant's  mark  infringed.  But  the  defend- 
ant uses  a  similar  red  diamond  and  thereby  gives  the  plaintiff  the 
right  to  claim  that  the  design  as  a  whole  is  apt  to  deceive  and  ob- 
scures what  little  difference  there  is  from  the  trade-mark  proper. 
The  defendant  also  uses  lettering  and  words  almost  exactly  like  that 
of  the  plaintiff  on  other  parts  of  the  bag.  Intent  to  imitate  can  there- 
.fore  be  inferred,  and  as  the  red  R  is  the  outstanding  part  of  the  mon- 
ogram on  his  bags,  it  must  be  held  that  he  is  using  the  plaintiff's  de- 
sign. 

The  dominant  feature  of  each  design  is  the  same  R  in  red.  Johnson 
&  Johnson  v.  Bauer  &  Black,  82  Fed.  662,  27  C.  C.  A.  374;  Omo  Mfg. 
Co.  V.  Mystic  Rubber  Co.  (D.  C.)  225  Fed.  92;  Cartier  v.  Carlisle,  3 
Beav.  292. 

There  are  other  features  of  the  plaintiff's  gase  which  substantiate 
his  claim  of  unfair  imitation  and  competition,  and  on  the  whole  ap- 
plication a  temporary  injunction  should  issue. 
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HALLOWELL  et  al.  ▼.  TJKITED  STATBa* 
(Olrcnlt  Court  of  Ai^>eals,  Ninth  Circuit    December  2,  1918.) 

Na  3141. 

1.  OoKspiBACT  «=s>43(12),  45 — ^Pbosectttion  fob  Usiho  Mails  to  DErBAtrD— 

EVIDBNCE. 

In  a  prosecution  for  conspiracy  to  use  the  malls  to  defraud,  letters 
wrritten  by  defendants  to  persons  charged  to  have  been  defrauded,  ask- 
ing further  remittances,  held  admissible  In  evidence  under  the  charge 
In  the  indictment,  and  as  showing  intent. 

2.  C^nuNAi.  Law  4=»824(S) — Tbiait— Ii^stbitotiors. 

The  failure  to  give  an  instruction  limiting  the  purpose  for  which  par- 
ticular evidence  may  be  considered  Is  not  error,  where  such  Instruction 
is  not  specially  requested. 
8.  CsnaRAi.  Law  «s>423(1) — Acts  or  Cokbfibatobb — Evidence. 

In  a  prosecution  for  oon^racy  to  use  the  mails  in  f urtheraoce.  of  a 
scheme  to  defraud,  where  a  conspiracy  between  defendants  to  carry  out 
such  scheme  is  shown,  evidence  of  acts  of  one  defendant  In  its  execu- 
tion is  admissible  against  the  others. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Robert  S.  Bean,  Judge. 

Criminal  prosecution  by  the  United  States  against  W.  F.  Hallowell 
and  W.  F.  I/ick.  Judgment  of  conviction,  and  defendants  bring  error. 
Affirmed. 

The  plalntifrs  in  error  were  convicted  under  a  charge  of  conspiracy  to  use 
the  mails  in  furtherance  of  a  scheme  to  defraud.  The  scheme  involved  a 
pretended  location  of  claimants  upon  lands  In  Oregon  represented  to  be  in- 
cluded in  what  was  known  as  the  Oregon  &  California  Railroad  land  grant, 
and  which  were  then  In  litigation  in  a  suit  brought  by  the  United  States 
against  the  railroad  company  to  forfeit  the  grant  The  indictment  charged 
that  the  defendants  conspired  to  devise  a  scheme  to  defraud  various  named 
persons,  and  the  public  generally,  through  the  use  of  the  United  States  maUs, 
by  indudng  them  to  pay  over  to  the  defendants  certain  sums  of  money, 
with  the  Intention  of  defrauding  them  "out  of  all  sums  of  money  that  such 
persons  would  pay  over  to  the  defendants,  or  either  of  them,"  and  that  the 
scheme  contemplated  making  in  substance  the  following  representations: 

That  in  the  above-mentioned  suit  then  i>endlng  the  United  States  was 
seeking  to  compel  the  railroad  company  to  sell  and  convey  the  lands  of  the 
grant  to  i>ersons  making  application  therefor  through  the  defendants,  in 
qnantltles  not  to  exceed  100  acres  to  each  applicant,  and  for  a  price  not  to 
exceed  $2.50  per  acre;  that  the  defendants  were  the  agents  of  the  railroad 
company,  and  authorized  by  it  to  solicit  persons  to  make  applications  to 
purchase  lands;  that  the  railroad  company,  conceding  that  It  could  not 
prevail  in  the  suit,  desired  to  procure  a  large  number  of  persons  to  make  ap- 
plication to  purchase  the  land,  and  that  It  would  require  all  persons  making 
*  application  to  purchase  to  enter  into  a  written  option  obliging  themselves, 
upon  procuring  title,  to  convey  the  timber  on  the  land  to  the  railroad  com- 
pany; that  every  applicant  would  receive  title  within  six  months  from  the 
date  of  his  application,  and  would  make  a  large  sum  of  mmiey  thereby ;  that 
all  of  the  tracts  of  land  for  which  applications  were  to  be  made  tlirough  the 
defmdants  were  portions  of  the  land  involved  in  the  suit  then  pending. 

The  indictment  then  charged  that  all  the  representations  were  false,  and 
known  to  the  defendants  to  be  false,  and  were  made  by  them  for  the  pur- 
pose of  executing  the  fraudulent  scheme;  that  it  was  the  purpose  of  the 
United  States  in  said  suit  to  acquire  for  Itself  all  of  said  lands,  and  it  was 
the  purpose  of  the  railroad  company  to  retain  title  to  itself  for  all  of  said 
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lands ;  that  none  of  tbe  defendants  was  ever  antborized  by  tbe  railroad  com- 
pany to'  make  any  of  said  representations;  that  many  ot  the  applications 
so  induced  were  located  upon  the  same  tract  of  land ;  that  many  of  the  ap- 
plications were  made  upon  lands  that  never  belonged  to  the  railroad  com- 
pany and  were  not  affected  by  the  suit;  that  many  of  said  tracts  bad  no 
timber,  and  many  of  them  were  absolutely  worthless.  The  lndictm«it  tben 
set  forth  the  commission  of  certain  overt  acts,  which  consisted  in  tbe  nail- 
ing of  certain  letters  through  the  United  States  mails. 

The  plaintiffs  In  error  were  convicted  as  charged.,  and  they  bring  separate 
writs  of  error.  They  both  assign  error  to  the  ruling  of  the  court  below  in 
admitting  certain  letters  in  evidence,  written  by  Hallowell,  and  ripned 
"Hallowell  &  Co.,"  and  sent  to  various  persons  who  had  made  applications 
to  purchase  the  lands  at  the  instance  of  the  defendants.  Tbe  letters  were 
all  similar  In  general  purport.  The  letters  showed  that  demand  was  made 
In  the  name  of  Hallowell  &  Co.,  for  payment  by  certain  of  the  ai^Ucants  of 
the  sura  of  $2.50  per  acre,  tbe  parchase  price  of  the  land&  Their  admission 
In  evidence  was  objected  to  as  incompetent.  Irrelevant,  and  Immaterial,  and 
because  entirely  outside  of  the  scope  of  the  charge  made  in  the  Indictmoit.  ' 

Thomas  J.  Cleeton  and  James  H.  McMenamin,  of  Portland,  Or.,  for 
plaintiff  in  error  Lick. 

Edwin  E.  Heckbert  and  Samuel  White,  of  Portland,  Or.,  for  plain- 
tiff in  error  Hallowell. 

Bert  E.  Haney,  U.  S.  Atty.,  and  Robert  R.  Rankin  and  Bamett  H. 
Goldstein,  Asst.  U.  S.  Attys.,  all  of  Portland,  Or. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  plaintiffs  in  error  contend  that,  inasmuch  as  the  indictment  charges 
that  it  was  the  purpose  of  the  scheme  to  induce  each  of  the  victims 
thereof  to  pay  to  the  defendants  named  in  the  indictment  the  sum  of 
$150  for  their  services  in  receiving  and  presenting  to  the  railroad  com- 
pany the  applications  to  purchase  lands,  it  was  error  to  admit  the  let- 
ters written  to  certain  of  the  applicants  demanding  the  further  sum 
of  $2.50  per  acre ;  the  purpose  to  demand  said  further  sum  not  having 
been  specified  in  the  indictment,  and  proof  of  demand  therefor  being 
without  the  scope  of  the  indictment.  From  the  letters  so  admitted  it 
appears  that  Hallowell  &  Co.  informed  the  applicants  that  a  decision 
was  expected  "any  day  now,"  that  the  money  was  demanded  to  meet 
the  emergency  of  being  required  to  pay  it  to  obtain  the  deeds,  and  that 
it  would  be  to  the  interest  of  the  applicants  to  arrange  to  have  the  mon- 
ey on  hand  at  once,  "as  in  case  they  call  for  the  money,  and  we  are  not 
ready  to  put  it  up,  they  wouldn't  wait  a  minute." 

To  the  contention  of  the  plaintiffs  in  error  it  is  to  be  said,  first,  that 
the  indictment  goes  further  than  to  charge  that  the  scheme  was  only  to 
obtain  from  each  of  the  applicants  the  sum  of  $150  for  the  services  of 
the  defendants.  It  alleges  further,  as  a  portion  of  the  scheme,  that  the 
defendants,  upon  receiving  the  applications,  would- thereupon  pretend 
to  tender  to  the  said  defendant  railroad  company,  on  behalf  of  each  of 
said  victims,  the  sum  of  $2.50  per  acre  for  said  respective  tracts  of 
160  acres  each,  so  by  the  said  victims  and  ^various  other  persons  to  be 
applied  for.  It  does  not  follow,  from  this  language  of  the  indictment, 
that  the  tender  so  contemplated  was  to  be  made  with  the  funds  of  the 
defendants,  and  the  demand  upon  the  applicants  to  advance  the  money 
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■wherewith  to  make  the  tender,  or  to  make  the  payments,  was  clearly 
not  foreign  to  the  scheme  so  charged.  The  letters  contain  intimations 
that,  if  the  money  therein  appUed  for  should  pot  be  needed  for  the  pur- 
pose indicated,  it  would  be  returned  to  the  applicants. 

It  is  clear,  also,  that  the  letters  were  admissible  for  the  statements 
they  contain,  aside  from  inducements  to  the  applicants  to  advance  the 
$2.50  per  acre.    Thus  one  of  the  letters  states  that  the  writers  "have 
been  told  to  file  more  applications  as  soon  as  possible,  which  we  take 
to  mean  that  they  would  wish  to  use  up,  or  in  other  words  get  applica- 
tions for,  all  of  their  land,"  and-  states  further,  "There  is  not  a  claim 
we  have  filed  on  worth  less  than  $5,000."    Another  letter  says :  "We 
have  been  reliably  informed  that,  Isefore  the  90  days  is  up,  we  will  be 
notified  to  call  for  our  deeds."    Another  falsely  states :  "The  govern- 
ment suit  was  only  brought  with  the  intention  of  compellingthe  R.  R. 
Co.  to  sell  the  land  according  to  the  terms  of  the  grant."    Two  other 
letters  state :  "We  have  been  advised  that  it  would  be  advisable  for  us 
to  be  prepared  to  get  our  deeds."    These  statements  all  tend  to  prove 
the  criminal  conspiracy  charged  in  the  indictment,  and  they  were  ad- 
missible in  evidence,  notwithstanding  the  fact  that  before  they  were 
made  the  defendants  had  obtained  from  each  of  the  applicants  to  whom 
they  were  addressed  the  sum  of  $150,  in  accordance  with  the  general 
scheme. 

[2]  Again,  the  letters  were  admissible  to  show  intent.  Allis  v.  Unit- 
ed States,  155  U.  S.  117,  119,  15  Sup.  Ct.  36,  39  L.  Ed.  91 ;  Dillard  v. 
United  States,  141  Fed.  303,  72  C.  C.  A.  451 ;  Gould  v.  United  States, 
209  Fed.  730,  739,  126  C.  C.  A.  454;  Moffatt  v.  United  States,  232 
Fed.  522,  526,  146  C.  C.  A.  480;  Farmer  v.  United  States,  223  Fed. 
903,  911.  139  C.  C.  A.  341 ;  Linn  v.  United  States,  234  Fed.  543 ;  Shea 

y.  United  States,  251  Fed.  440,  442, C.  C.  A. .    The  plaintiffs 

in  error  admit  that  such  evidence  is  admissible  to  establish  intent  or 
motive,  but  contend  that  it  was  error  to  admit  it  in  the  present  case, 
for  the  reason  that  the  court,  in  admitting  it  and  in  instructing  the  jury, 
failed  to  limit  the  evidence  to  the  question  of  motive  and  intent.  There 
was  no  motion  or  request,  however,  that  the  evidence  be  thus  limited, 
nor  was  the  court  requested  so  to  instruct  the  jury.  The  failure  to  give 
an  instruction  limiting  the  purpose  for  which  particular  evidence  may 
be  considered  is  not  error,  where  such  instruction  is  not  specially  re- 
quested. 16  C.  J.  §  2500;  Ball  v.  United  States,  147  Fed.  32,  41,  78 
C.  C.  A.  126;  Schultz  v.  United  States,  200  Fed.  234, 118  C.  C.  A.  420. 
Moffatt  V.  United  States,  232  Fed.  522,  533,  146  C.  C.  A.  480. 

[3]  The  plaintiff  in  error  Lick  "contends  that  the  trial  court  erred  in 
failing  to  instruct  the  jury  that  tHey  could  not  consider  as  against  him 
the  letters  above  referred  to,  nor  the  evidence  in  regard  to  the  money 
obtained  by  Hallowell  for  the  alleged  purpose  of  paying  the  railroad 
company  for  the  lands.  In  answer  to  this  it  is  sufficient  to  say  that 
no  such  request  for  an  instruction  was  made,  and  that,  if  such  a  re- 
quest had  been  made,  it  would  not  have  been  error  to  deny  it.  None  of 
the  evidence  is  brought  here  in  the  bill  of  exceptions,  except  that  which 
relates  to  the  letters,  and  the  said  payments  of  money  to  Hallowell. 
It  b  certified  in  the  bill  of  exceptions  that  competent  evidence  was  in- 
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troduced  to  establish  the  fact  that  Hallowell,  Lick,  and  others  had  en- 
tered into  the  conspiracy  charged  in  the  indictment,  and  that  the  overt 
acts  charged  in  the  indictnjent  were  performed ;  and  although  it  is  cer- 
tified further  that  there  was  absence  of  evidence  that  Lick  had  knowl- 
edge of  Hallowell's  acts  in  writing  the  letters  or  receiving  the  money 
therein  referred  to,  there  is  nothing  in  the  record  to  show  that  at  the 
time  when  these  acts  were  done  by  Hallowell  the  conspiracy  had  been 
abandoned,  or  that  it  was  not  then  being  actively  prosecuted.    The  gen- 
eral rule  of  evidence  in  such  cases  was  therefore  applicable,  and  it  was 
proper  for  the  jury  to  consider,  as  against  Lick,  the  acts  and  declara- 
tions of  his  co-conspirator,  made  during  the  pendency  of  the  conspira- 
cy, and  in  furtherance  of  the  common  design,  although  he  may  have 
had  no  knowledge  of  those  acts  or  declarations.    Lick  might  have  been 
entitled  to  an  instruction  that  such  evidence  should  not  be  considered 
against  him,  unless  the  jury  were  satisfied -that  a  conspiracy  existed, 
and  that  he  was  a  party  to  it ;  but  that  is  a  question  not  here  involved. 
We  find  no  error.    The  judgment  is  affirmed. 
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R  I.  R.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  1,  1018.) 

No.  2530. 

L  Raiuioads  «=»167 — Moetqaqes— Aftkb-Acquired  Pbopkbtt. 

Ordlnarll.v  the  Hen  of  a  railroad  mortgage  having  the  usual  after-ac- 
quired provisions  does  not,  on  the  consolidation  of  the  mortgagor  corpo- 
ration with  another,  spread  to  the  property  contributed  by  the  other 
constituent,  or  to  after-i»cqulred  prt^erty  of  the  consolidated  company. 

2.  Railboads    <3=9l71(2) — ^Mobtgage— Rbgistbation— Afteb-Acquibed    Pbop- 
EBTT— Consolidation   of    Raiuroad    Cobpobations. 

A  provision  In  a  consolidation  agreement  that  a  mortgage  on  the  prop- 
erty of  one  constituent  railroad  company,  which  contained  after-aoqulred 
provisions,  should  have  the  force  and  effect  of  first  mortgages  executed 
by  the  consolidated  company,  held,  in  view  of  the  failure  of  the  mort- 
gagee to  record  such  mortgage  In  accordance  with  statute  In  counties 
where  the  consolidated  company  extended  its  lines,  not  to  extend  the 
security  of  the  mortgage  to  the  after-acquired  property  of  the  consoli- 
dated company,  or  the  property  contributed  by  the  other  constituent  com- 
pany to  the  consolidation. 

8.  Railroads    e=»167 — Mortgages— Consolidation— Pbopertt    Included. 

A  mortgage  on  the  property  of  on»  railroad  company,  which  was  there- 
after consolidated  with  another,  held  not  to  extend  the  Uen  to  equipment 
acquired  after  the  consolidation,  etc. 

4.  Railroads  <g=>167  —  Mobtqage  —  Afieb- Acquired   Pbopebtt — Constbdo- 
TiON  OF  Mortgage. 

A  mortgage  on  the  property  of  one  constituent  railroad  compan.v, 
which  was  thereafter  consolidated  with  another,  held  not  to  appij  by 
virtue  of  the  replacement  covenants  to  equipment  purchased  by  the  con- 
solidated company  to  replace  equipment  originally  owned  by  such  con- 
stituent company. 

4=3For  other  caam  se*  ram*  topic  A  KBT-NUMBER  in  all  Ker-Numberod  Digests  A  Tndaxea 


Digitized  by 


Google 


HBTBOrOUTAN  TBU8T  CO.  V.  CHICAGO  «   B.  I.  B.  CO.  869 

6.  RATT.ROA.Da  «s»167  —  Mobtoaok  —  AimB-AjCQtriBKD   Pbofbbtt  —  Bxflace- 

MKNT   COVEHANTa 

A  mortgagor's  breach  of  a  covenant  for  the  maintenance  and  replace- 
ment of  railroad  equipment  covered  by  the  mortgage  held  to  create  no 
lien  as  to  after-acquired  equipment 

6.  Ratt.koadb  ^»167 — ^Moktgaob — Pbofbbtt  Covxbbd. 

"Where  a  consolidated  company,  wbich  succeeded  the  original  mortga- 
goT,  disposed  of  equipment  subject  to  the  mortgage,  and  such  sums 
'^vent  Into  the  general  coffers  of  the  company  and  became  mingled  with 
Its  general  funds,  held,  th&t  the  mortgagee  could  not  establish  a  Ilea 
tbereon  after  rec^verslilpk 

7.  RAXUIOADS     9s>t9Q — ^MOBaHJAOB— S\>BEOIX>STTBB— -Saxx. 

Where  receivers  were  appointed  for  a  consolidated  railroad  company, 
and  mortgages  foreclosed,  held,  that  property,  being  susceptible  of  divi- 
sion into  several  systems,  ml^t  be  divided  for  sale,  if  for  the  benefit  of 
creditors,  and  a  mortgagee  holding  a  mortgage  on  the  property  of  that 
constituent  company  which  had  been  run  at  a  loss  cannot  complain  of 
the  severance. 
&  Railroads  ®=>192 — ^Mobtoaoe— Foreclosttse— Sevbbancb  fob  Sale. 

In  the  separation  of  a  railroad  into  parcels  for  sale  under  the  fore- 
dosnre  of  divisional  mortgages,  a  court  of  equity  Is  not  bound  by  any 
liard  and  fast  rule  to  fix  the  dlvUlon  to  correspond  absolutely  with  the 
several  mortgage  grants,  but  the  division  should  be  made  so  as  to  leave 
each  parcel  as  nearly  as  may  be  In  a  situation  to  be  operated  as  a  rail- 
road. 

9.  Railroads    4=»182 — ^Mobtoaoe — ^PoBECiiOeraBS— Severanck    fob   Fobkoi/O- 

BUBE. 

On  foreclosure  of  constituent  mortgages  on  the  property  of  a  consoli- 
dated railroad  company,  held,  that  the  division  should  be  made  so  that 
each  portion  might  be  operated  as  a  railroad  system,  and  for  that  pur- 
pose the  division  located  In  Indiana  should  be  glvea  a  line  to  Obicago, 
etc. 

10.  RAIUtOADS    ^=>192 — MOBTOAOES — FOBECLOSUBE — SaUL 

Where  there  were  separate  mortgages  on  the  property  of  the  constitu- 
ent railroad  companies,  which  were  consolidated,  held  that,  on  division 
for  sale  it  was  proper,  other  creditors  and  lienbolders  being  protected, 
to  sell,  with  one  of  the  constituent  parcels,  equipment  used  for  the  opera- 
tion of  that  parcel,  though  it  was  not  subject  to  the  mortgage  on  the  lien. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Bill  by  the  Metropolitan  Trust  Company  of  the  City  of  New  York, 
as  trustee,  etc.,  against  the  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany and  others,  which  was  consolidated  with  a  creditors'  bill,  upon 
which  receivers  were  appointed.  From  the  decree,  complainant  ap- 
peals.   Remanded,  with  instructions  to  modify. 

Under  a  creditors'  bill  brought  against  the  Chicago  &  Eastern  Illinois 
Ballroad  Company,  receivers  were  appointed  who  took  and  retain  possession 
of  Its  property.  BlUs  were  then  brought  in  the  same  court  for  the  foreclo- 
sure of  mortgages  as  follows:  Chicago  &  Indiana  Coal  Railway  Company  to 
the  Metropolitan  Trust  Company  et  aL,  dated  December  1,  1885;  Chicago  & 
Eastern  nUnois  Railroad  Company  to  Central  Trust  Company,  Kovember  1, 
1887 ;  Chicago  &  Elastem  Illinois  Railroad  Company  to  Bankers'  Trust  Com- 
pany, July  1,  1905;  Evansville  &  Terre  Haute  Railroad  Company  to  FVirmers' 
Loan  &  Trust  Company,  April  1,  1892.  These  suits  were  all  consolidated 
with  the  first-named  action. 

The  Chicago  &  Eastern  Illinois  Railroad  Company  Is  the  result  of  succes- 
sive consolidations,  one  of  the  constituents  being  a  former  corporation  of 

«=»For  oUier  caiM  Ma  nun*  topic  &  KBY-NUMBBa  in  aU  Kejr-Numbered  DlgesU  *  Indexes 


Digitized  by 


Google 


870  263  FEDEaAIi  BBFORTBR 

the  same  name,  Itself  a  consolidated  corporation,  whltih  was  the  mortsagor 
of  the  Central  Trust  mortgage.  Another  constituent  was  the  Chicago  ft 
Indiana  Coal  Railway  Company,  likewise  a  consolidated  corporation,  one  of 
whose  constituents  by  the  same  name  was  the  mortgagor  of  the  Metropolitan 
Trust  mortgage.  The  Bankers'  Trust  mortgage  was  given  by  the  company 
as  consolidated  in  18&i.  The  Farmers'  Loan  &  Trust  mortgage  was  given 
by  the  Eransville  &  Terre  Haute  Railroad  Company,  which  on  July  20,  1911, 
consolidated  with  the  Chicago  &  Eastern  Illinois  under  the  latter  name. 
June  6,  1894,  occurred  the  consolidation  between  the  former  Chicago  &  Bast- 
em  Illinois  Railroad  Company,  an  Illinois  oolvoratlon,  having  substantially 
all  its  property  in  Illinois,  and  the  said  consolidated  Ctilcago  &  Indiana  Coal 
Railway  Company,  an  Indiana  corporation,  having  all  its  property  in  Indiana. 

The  record  sets  forth  at  great  length  the  yarloua  stei)B  in  the  organization, 
consolidation,  etc.,  eventuating  in  the  present  con^MUny,  and  of  the  giving  of 
the  several  mortgages  by  the  company  or  by  its  constituent  corporations, 
niese  are  sufficiently  stated  in  the  statement  of  facts  which  precedes  the 
opinion  of  Judge  Carpenter  of  the  District  Court,  as  reported  in  Railway 
Steel  Springs  Co.  v.  Chicago  &  B.  I.  K.  Co.,  246  Fed.  338,  to  which  statement 
we  refer  in  order  to  avoid  repetition. 

The  appeals  are  by  the  Metropolitan  Trust  Cmnpany  alone,  and  are  from 
three  decrees,  or  rather  there  are  three  appeals  from  decrees  concerning  the 
same  subject-matter;   all  the  appeals  having  been  heard  as  one. 

The  first  decree  of  May  22,  1917,  found,  Inter  alia,  that  under  the  Metro- 
politan mortgage  there  were  issued  and  outstanding  bonds  of  the  Indiana 
Coal  Railway  Company  to  the  amount  of  $4,626,000,  which  with  accrued  in- 
terest, constituted  a  lien  on  the  property  of  the  Coal  Railway  Company  in  the 
mortgage  described  and  by  it  owned  at  the  time  of  the  consolidation  of  18<M ; 
that  under  the  Central  Trust  mortgage  there  were  issued  and  outstanding 
bonds  to  the  amount  of  $21,343,000,  which,  with  accrued  Interest,  were  a  lien 
on  practically  all  the  property  of  the  company  excepting  the  said  Coal  Rail- 
way property  and  the  EvansvlUe  &  Terre  Haute  property;  that  the  Bankers' 
Trust  mortgage,  to  the  nmoimt  of  the  bonds  issued  thereunder,  viz.  $18,019.- 
000.  with  accrued  interest,  was  a  lien  on  the  property  of  the  Chicago  & 
Eastern  Illinois  Company,  except  the  Coal  Railway  property  and  the  Kvans- 
vllle  &  Terre  Haute  property;  and  that  the  Farmers'  Loan  &  Trust  mortgage, 
to  the  extent  of  the  bonds  Issued  thereunder,  viz.  $3,175,000,  was,  with  ac- 
crued interest,  a  lien  on  the  property  formerly  owned  by  the  BvansvIUe  & 
Terre  Haute  Railroad  Company.  As  to  the  findings  respecting  the  Farmers' 
Loan  &  Trust  mortgage,  no  question  is  raised.  It  ordered  that  the  property 
of  the  company  be  sold,  being  first  offered  in  certain  parcels  as  fl.xed  in  the 
decree,  and  that  there  be  reserved  for  further  adjudication  (1)  questions  of 
the  extent  of  the  Hens  of  the  several  mortgages  as  between  themselves,  and 
the  allocation  between  the  mortgage  estates  of  the  expenses  of  the  receiver- 
ship and  the  payment  of  outstanding  receiver's  certificates ;  (2)  for  the  bene- 
fit  of  the  Metropolitan  mortgage  bondholders,  all  questions  as  to  legality  and 
effect  of  the  consolidation  agreement  of  1894  as  affecting  the  distribution  of 
the  proceeds  of  sale  under  the  decree,  and  all  questions  as  to  the  right  of  the 
Metropolitan  bondholders  to  share  in  the  proceeds  of 'sale  of  various  parcels 
decreed  to  be  sold. 

The  second  decree,  bearing  same  date,  merely  fixed  a  time  for  the  sale  to 
take  place. 

Tlie  third  decree,  entered  July  2,  1917,  so  far  as  it  concerns  the  Metro- 
politan bondholders,  disposed  of  the  questions  reserved  by  the  first  decree 
for  further  adjudication,  and  found  that  the  Metropolitan  mortgage  was  not 
a  lien  on  any  other  property  of  the  Consolidated  Company  than  that  owned 
by  the  Coal  Railway  at  the  time  of  the  consolidation  of  1894,  and  denied  the 
petition  of  the  Metropolitan  Trust  Company,  which  asked  the  court  to  set 
apart  certain  of  the  equipment  for  the  benefit  of  its  bondholders,  and  to  de- 
cree that  the  Hen  of  the  Metropolitan  mortgage  be  extended  to  such  ecjulp- 
ment,  and  found  that  no  party  to  the  actions  was  in  position  to  dispute  the 
validity  of  the  consolidation  of  1894,  and  that  the  Metropolitan  bonds  were  a 
valid  debt  of  the  company. 
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Cbaries  Evans  Hughes,  of  New  York  City,  and  Prank  H.  Scott,  of 
Chicago,  III,  for  appellant. 

Arthur  H.  Van  Brunt,  of  New  York  City,  for  Central  Trust  Co. 

Roberts  Walker,  of  Scarsdale,  N.  Y.,  and  Samuel  Adams  and  Mitch- 
ell D.  Follansbee,  both  of  Chicaeo,  111.,  for  Bankers'  Trust  Co. 

John  S.  Miller,  of  Chicago,  ifl.,  for  appellees. 

Before  ALSCHULER  and  EVANS,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  questions  presented  and  considered  in  the  exhaustive  briefs  and 
arguments  are  mainly  and  in  substance:  (1)  Was  the  lien  of  the 
Metropolitan  mortgage  extended  by  virtue  of  the  consolidation  agree- 
ment of  1894  to  any  property  of  the  Consolidated  Company  there- 
after acquired?  (2)  Etoes  the  lien  of  the  Metrcqwlitan  mortgage  at- 
tach to  any  equipment  acquired  after  the  consolidation  of  1894,  apart 
from  the  effect  to  be  given  specific  provisions  of  the  consolidation 
agreement?  (3)  In  the  enumeration  of  the  property  to  be  included 
in  the  various  parcels  to  be  separately  offered  for  sale,  should  cer- 
tain parts  have  been  included  with  the  Coal  Railway  property  which 
by  the  decree  of  sale  are  not  therewith  included  ? 

[1]  Preceding  the  consideration  of  the  first  and  main  question  we 
may  state  as  a  legal  principle,  applicable  to  railroad  mortgages  hav- 
ing the  usual  after-acquired'  provisions,  the  following  from  the  first 
brief  filed  for  appellant,  that — 

"OrdlnarOy  on  the  consolidation  of  two  corporations  the  Hen  of  the  mort- 
gage of  the  constituent  does  not  spread  to  the  property  contributed  by  the 
other  constituent,  or  to  the  after-acquired  property  of  the  consolidated  com- 
pany"— dtlng  In  support  New  York  Security  Ca  v.  Louisville,  etc.,  B.  Co. 
(O.  C.)  102  Fed.  382;  Hlnchman  t.  Point  Defiance  R.  R.  Co.,  14  Wash.  349, 
44  Pac.  867;  Glbert  v.  Washington  City  B.  R.,  33  Grat.  (Va.)  586;  Oompton 
V.  Jesup,  68  Fed.  263,  15  C.  O.  A.  397. 

[2]  To  maintain  that  the  Metropolitan  mortgage  lien  was  extend- 
ed to  all  the  property  thus  passing  to  and  afterwards  acquired  by  the 
Consolidated  Company,  there  must  therefore  appear  conditions  ef- 
fective to  that  end,  aside  from  the  mere  fact  of  Uie  consolidation  it- 
self. Appellant's  counsel  assume  to  find  ample  authority  for  the  con- 
tention in  14  words  of  article  VII  Of  the  consolidation  agreement  of 
1894,  which  words  are,  referring  to  the  Metropolitan  and  the  Cen- 
tral Trust  mortgages :  "Shall  have  the  force  and  effect  of  first  mort- 
gages executed  by  this  consolidated  company."  It  is  contended  that 
these  words  constituted  the  Metropolitan  mortgage  for  all  intends 
and  purposes  the  mortgage  of  the  Consolidated  Company,  and  under 
the  after-acquired  property  provisions  of  that  mortgage  subjected  to 
its  lien  all  the  property  of  the  Consolidated  Company  then  or  at  any 
time  thereafter  owned  or  acquired. 

The  dominating  influence  of  these  words  as  bearing  upon  this  ques- 
tion is  thus  stated  in  the  brief  for  appellant : 

"The  determinative  question  (aside  from  questions  relating  to  certain  equip- 
ment and  to  .the  method  of  sale  decreed)  is  nothing  more  or  less  than  the 
proper  construction  and  legal  effect  of  14  words  in  a  written  Instrument, 
namely,  the  articles  of  consolidation  whereby  in  1894  the  Chicago  &  Eastern 
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Illinois  Railroad  Company  (Itself  a  consolidated  company  of  IHlnoig  and  In- 
diana) and  the  Chicago  &  Indiana  Coal  Railway  Company  (an  Indlaoa  cor- 
poration and  also  a  consolidated  companj')  consolidated  to  form  the  (Aicago 
&  Eastern  Illinois  Railroad  Company,  a  corporation  of  Illinois  and  Indiana." 

The  context  of  these  words  is  shown  in  the  entire  article  VII,  re- 
produced as  a  footnote  *  with  the  fourteen  words  italicized. 

If  these  words  must  ultimately  determine  whether  or  not  the  lien 
of  the  Metropolitan  mortgage  was  extended  to  property  acquired  by 
the  company  at  and  after  the  consolidation  of  1894,  we  must  in  con- 
struing them,  consider  not  only  the  words  themselves,  but  their  re- 
lation to  other  parts  of  the  same  instrument,  and  the  situation  of  the 
parties  and  the  property  as  well,  and  in  case  of  any  doubt,  such  con- 
struction, if  any,  as  all  concerned  gave  to  them  before  any  controversy 
arose. 

It  appears  that  long  before  the  formal  consolidation  of  1894  the 
constituent  Chicago  &  Eastern  Illinois  Railroad  Company  was  an 
Illinois  corporation,  with  its  lines  of  railroad  practically  all  in  Illi- 
nois. It  had  theretofore  acquired  all  the  capital  stock  of  the  Coal 
Railway  Company  in  exchange  for  its  own  stock,  and  it  had  in  addi- 
tion a  999-year  lease  of  all  of  the  C>>al  Railway  property,  and  was 
operating  that  road  as  a  part  of  its  general  system,  although  the  sep- 
arate corporate  existence  of  the  two  was  being  formally  maintained. 
After  some  years  of  such  management  it  was  deemed  advisable  that 
there  be  a  consolidation  of  the  corporation,  already  under  the  same 
ownershifJ  and  direction,  and  this  was  undertaken.  Thus  managed, 
there  was  no  occasion  for  careful  weighing  of  the  terms  or  expres- 
sions to  be  employed  in  effecting  the  consolidation.    One  legal  repre- 

t  "Article  VII. 

"The  mortgage  or  deed  of  trust  made  and  entered  Into  on  the  1st  day  of 
November,  in  the  year  A.  D.  1887,  by  and  between  the  Chicago  &  Eastern 
Illinois  Railroad  Company  and  the.Ontral  Trust  Company  of  New  York, 
n  corporation  created  by  and  existing  under  the  laws  of  the  state  of  New 
York,  trustee,  also  the  mortgage  or  deed  of  trust  made  and  entered  Into  on 
the  1st  day  of  December,  In  the  year  A.  D.  1885,  by  and  between  the  Chi- 
cago &  Indiana  Coal  Railway  Company  and  the  Metropolitan  Trust  Com- 
pany of  the  City  of  Xew  York,  a  corporation  created  and  e-TlsUng  under  the 
laws  of  the  state  of  New  York,  and  R.  B.  F.  Pierce,  of  Crawfordsville,  In 
the  state  of  Indiana,  trustees,  shall  have  the  force  and  effect  of  first  mort- 
gages  executed  by  this  consolidated  company,  and  shall  equally  secure  the 
payment  of  all  bonds  which  have  been  Issued  under  ^ther  of  said  mort- 
gages or  deeds  of  trust  by  the  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany, as  weU  as  all  bonds  which  may  be  hereafter  Issued  by  this  consoli- 
dated company,  pursuant  to  and  In  accordance  with  the  provisions  of  eaid 
mortgage  or  deed  of  trust  made  and  entered  Into  on  the  1st  day  of  Novem- 
ber, In  the  year  A.  D.  188T,  by  and  between  the  Chicago  &  Eastern  Illinois 
Railroad  Company  and  said  Central  Trust  Company  of  New  York,  trustee. 

"No  bonds  shall  be  hereafter  Issued  under  or  pursuant  to  said  mortgage 
or  deed  of  trust  made  and  entered  Into  on  the  1st  day  of  December,  In  the 
year  A.  D.  ISS."!,  by  and  between  the  Chicago  &  Indiana  Coal  Railway  Com- 
pany and  said  Jletropolltan  Trust  Company  of  the  City  of  New  York  and  said 
£.  B.  F.  Pierce,  trustees;  but  nothing  in  this  article  contained  shall  be  con- 
strued In  such  manner  as  to  limit  or  restrict  the  powers  of  this  consoli- 
dated comi>any  to  execute  other  mortgages  or  deeds  of  trust'  conveying  Its 
property,  or  any  part  thereof,  to  secure  the  principal  or  interest  of  any  other 
debt  or  debts  which  It  may  create;" 
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sentative  acted  for  both  parties  to  the  agreement,  and  there  was  not 
to  be  expected  that  degree  of  circumspection  in  the  selection  of  words 
and  phrases  as  would  probably  have  been  the  case  had  there  been 
contracting  parties  with  interests  in  conflict.  The  mortgagees  of 
the  divisional  mortgages  were  in  no  manner  represented,  and  the  sev- 
eral liens  under  their  mortgages  cm  property  existent  were  not  and 
could  not  have  been  affected  by  that  transaction.  The  claim  is  that 
the  fourteen  words  of  the  agreement  made  the  Metropolitan  and  the 
Central  Trust  divisional  mortgages  both  first  mortgages  of  the  Con- 
solidated Company,  with  the  practical  effect,  so  far  as  concerns  the 
present  action,  of  extending  each  of  the  mortgages  to  all  of  the  prop- 
erty of  the  company  covered  by  the  other,  and  under  the  after-acquir- 
ed provisions  of  the  mortgages,  giving  each  a  lien  on  all  property 
thereafter  acquired  by  the  newly  consolidated  company. 

If  this  is  the  purpose  of  the  14  words,  they  could  not  in  fact  have 
effected  this  end.  Concededly  neither  these  nor  any  other  words 
which  the  two  mortgagors  might  in  the  agreement  for  consolidation 
have  employed  could  have  given  the  Metropolitan  bondholders  a  first 
mortgage  on  the  already  mortgaged  property  of  the  constituent 
Chicago  &  Eastern  Illinois  Company,  nor  could  the  Central  Trust 
bondholders  have  thus  secured  a  first  mortgage  on  the  already  mort- 
gaged property  of  the  constituent  Coal  Railway  Company.  The  stock- 
holders might  consolidate  the  corporations,  but  they  could  not  con- 
solidate the  separate  mortgages  giveri  on-  the  distinct  properties  of  the 
separate  corporations.  By  their  very  terms  the  14  words,  if  purport- 
ing to  make  of  each  of  tfiese  mortgages  a  new  first  mortgage  of  the 
Consolidated  Company,  would  give  to  each  of  the  mortgagees  a  first 
mortgage  on  all  its  then  existing  property,  and  on  all  it  might  there- 
after acquire — a  result  clearly  impossible,  and  which  it  is  not  at  all 
likely  it  was  any  more  intended  than  it  could  have  been  effected. 

Nor  can  it  with  reascm  be  contended  that  by  these  words  it  was 
intended  that  each  mortgagee,  retaining  its  lien  upon  the  property 
mortgaged,  was  granted  a  second  mortgage  on  the  other's' property, 
subject  to  the  prior  lien  of  the  other  mortgage.  The  14  words  do 
not  purport  to  have  such  effect,  nor  is  such  construction  warranted 
by  any  other  part  of  the  article  or  the  instrument. 

It  is  insisjed  that  the  immediately  following  words  of  the  article 
further  appellant's  contention.    They  are: 

"And  shall  equally  secure  the  payment  of  all  bonds  which  have  been 
issued  tinder  either  of  said  mortgages  or  deeds  of  trust  by  the  Chicago  & 
Eastern  Illinois  Railroad  Company  or  the  Chicago  &  Indiana  Coal  Railway 
Company,  as  well  as  all  bonds  which  may  be  hereafter  Issued  by  this  consol- 
idated company,  pursuant  to  and  In  accordance  with  the  provisions  of  said 
mortgage  or  deed  of  trust  made  and  entered  Into  on  the  1st  day  of  November, 
in  the  year  A.  D.  1887,  by  and  between  the  Chicago  &  Eastern  Illinois  Rail- 
toad  Company  and  said  Central  Trust  Company  of  New  fork,  trustee." 

These  words  also,  taken  at  their  face,  show  a  further  want  of  ex- 
actness of  expression  on  the  part  of  the  draftsman  of  the  instrument. 
They  purport  to  secure  equally  the  holders  of  the  bonds  of  both  mort- 
gages. If  intending  to  equally  secure  the  payment  of  all  bonds  which 
have  already  been  issued  under  both  of  said  mortgages,  as  well  as  those 
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which  may  thereafter  be  issued  under  one  of  theni,  it  again  under- 
took what  could  not  be  performed.  The  literal  carrjring  out  of  this 
condition  would  require  wiping  out  all  distinction  between  the  two 
mortgages,  and  lettin^^  in  the  bondholders  of  both  on  the  same  foot- 
ing as  to  the  properties  which  severalljr  secured  the  two  mortgages, 
and  letting  in  on  the  same  basis  and  with  like  parity  of  security  the 
holders  of  bonds  to  be  subsequently  issued  under  one  of  the  mort- 
gages. Although  the  words  themselves  might  bear  this  construction, 
this  could  not  have  been  done  and  was  evidently  not  intended.  No 
act  of  these  mortgagors,  whether  dealing  at  arm's  length  or  in  per- 
fect unison,  could  have  had  the  effect  of  combining  the  securities  un- 
der the  two  mortgages,  or  of  subjecting  the  security  of  one  to  equal- 
ity of  lien  with  bonds  which  might  sul«equently  be  issued  under  the 
other  mortgage. 

Article  VII  was  evidently  not  first  conceived  to  meet  this  particu- 
lar situation.  It  follows  article  VII  of  an  earlier  consolidation  abet- 
ment of  the  former  Chicago  &  Eastern  Illinois  Railroad  with  other 
corporations,  and  therein  are  found  these  significantly  similar  words: 

"The  mortgage  or  deed  of  trust  made  and  entered  Into  on  the  Ist  day  of 
November,  In  the  year  1887,  by  and  between  the  Chicago  &  Eastern  lUinots 
Railroad  Company,  party  of  the  first  part  hereto,  and  the  Central  Trust  Com- 
pany of  New  York,  a  corporation  created  by  and  existing  under  the  laws  of 
the  state  of  New  York,  trustee,  shall  have  the  force  and  effect  of  a  first  mort- 
gage executed  by  the  consolidated  couipany,  and  shall  equally  secure  the  pay- 
ment of  all  bonds  which  have  been  Issued  under  it  by  the  Chicago  &  Bastem 
Illinois  Railroad  Company,  as  well  as  pursuant  to,  and  in  accordance  with  its 
provisions  by  the  Oons(rildated  Company." 

The  object  of  the  employment  of  this  language  in  the  earlier  in- 
strument of  consolidation  is  to  be  gathered  from  a  peculiar  clause  in 
the  Central  Trust  mortgage  which  is  as  follows: 

"If  the  railroad  company  shall  hereafter  consolidate  its  property  and 
franchises,  by  sale  or  otherwise,  with  the  prc4)erty  and  frandilses  of  any 
other  railroad  compaiiy  or  companies,  the  several  parties  to  such  consolida- 
tion may,  by  apt  words  expressed  in  the  agreement,  give  to  this  indenture 
the  force  and  effect  of  a  mortgage  conveying  to  the  trustee,  above  named, 
or  its  successor,  all  of  the  railroads  and  appurtenant  property  of  the  several 
parties,  at  the  date  of  such  agreement,  and  all  railroads  and  appurtenant 
property  which  may  be  thereafter  acquired,  by  construction  or  otherwise, 
by  such  consolidated  company,  to  secure  upon  terms  of  equality  the  bonds 
which  may  have  then  been  Issued  hereunder  by  the  railroad  company,  as 
well  as  all  bonds  which  may  be  thereafter  Issued  by  such  consolidated  com- 
pany, in  substantial  compliance  with  the  provisions  hereof.  In  case  such 
agreement  shall  be  made,  bonds  Issued  by  sncb  consolidated  company,  shall 
be  substantially  in  the  forms  above  set  forth,  but  in  thei  name  of  the  con- 
solidated company,  and  shall  be  executed  under  its  corporate  seal  and  at- 
tested by  the  signatures  of  its  president  and  secretary.  It  is  the  intent  of 
this  provision  to  invest  such  consolidated  company  with  power  to  issue 
bonds  for  the  purposes  expressed,  and  subject  to  the  conditions  named  in 
this  mortgage  or  deed  of  trust,  to  the  same  extent  as  they  could  be  issued 
by  the  railroad  company  if  no  such  consolidation  had  been  uade,  thereby 
giving  to  the  holders  of  all  bonds  Issued  hereunder,  whether  by  the  raUroad 
company  or  Its  successors,  equality  and  security." 

Under  this  clause  of  that  mortgage  the  bondholders  •  agreed  fliat, 
if  future  consolidating  companies  shall  provide  in  their  articles  of 
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consolidation  that  the  mortgage  shall  be  the  mortgage  of  the  consol- 
idating company,  bonds  may  continue  to  be  issued  thereunder,  and 
that  all  holders  of  bonds  thereunder,  whether  issued  before  or  after 
the  consolidation,  shall  have  equal  security  with  each  other  on  all 
the  property  upon  which  at  any  time  the  mortgage  becomes  the  lien. 

The  agreement  between  the  then  consolidating  companies  thus  be- 
came a  necessary  step  to  render  effective  this  provision  of  the  mort- 
gage by  which  the  bAndholders  thereunder  were  bound  respecting 
equal  security  of  then  existing  bonds  and  such  as  were  issued  under 
the  same  mortgage  after  the  consolidation.  That  mortgage  was  the 
same  Central  Trust  mortgage  now  under  consideration,  and  when  in 
1894  the  consolidation  in  question  occurred,'  in  order  to  render  ef- 
fective in  this  consolidation  the  same  provision  in  the  same  mortgage, 
so  it  would  remain  an  open  mortgage  under  which  the  Consolidated 
Company  might  raise  funds  for  furSier  extensions,  etc.,  it  was  prop- 
erly deemed  essential  that  the  agreement  of  consolidation  of  1894 
should,  as  in  the  prior  consolidation,  make  provision  that  the  Central 
Trust  mortgage  be  kept  open  to  admit  of  future  bond  issues  there- 
under, with  equality  of  security  bet>yeen  all  bonds  theretofore,  and 
all  those  subsequently  issued  thereunder.  The  agreement  to  that 
effect  between  the  consolidators  was  just  as  essential  in  1894  as  it 
was  in  1887,  the  year  of  the  former  consolidation.  And  so  it  is  not 
strange  that  in  1894  practically  the  same  language  was  employed  to 
this  end  as  was  by  the  same  persons  employed  a  few  years  before, 
in  respect  to  the  same  mortgage,  to  eflFect  the  same  general  purpose. 

It  being  deemed  necessary,  or  at  least  proper,  in  1894  to  deal  spe- 
cifically  with  the  Metropolitan  Trust  mortgage  in  order  that  no 
further  bonds  should  be  issued  thereunder,  the  language  of  the  ear- 
lier provision  was  somewhat  changed.  But  we  do  not  regard  the  gen- 
eral intent  and  purport  to  have  been  different  in  the  one  transaction 
than  in  the  other  respecting  the  mortgage  which  was  to  remain  the 
active  open  mortgage  of  the  Consolidated  Company. 

The  two  mortgages  were  unlimited  in  the  bonds  issuable  thereunder. 
But  the  Metropolitan  mortgage  contained  no  such  broad  authoriza- 
tion as  the  Central  Trust  mortgage,  whereunder  the  mortgage  might 
continue  effective  for  the  issuance  of  further  bonds  by  a  consolidated 
corporation  if  the  consolidators  should  by  "apt  words"  so  declare  in 
their  articles  of  consolidation.  It  was  evidently  conceived  that  with 
the  broad  authorization  and  power  of  that  clause,  the  Central  Trust 
mortgage  was  better  adapted  for  future  bond  issues  to  provide  for 
growth  and  extension  after  the  consolidation,  than  was  the  Metropol- 
itan mortgage.  It  is  evident  to  us  that  the  consolidators  of  1894  ap- 
preciated the  situation,  and  that  article  VII  of  the  consolidation  agree- 
ment was  designed  to  meet  it.  It  provided  not  only  "apt  words" 
for  giving  effect  to  the  quoted  clause  of  the  Central  Trust  mortgage, 
but  it  definitely  specified  that  the  Metropolitan  mortgage  should 
thenceforth  be  closed,  and  that  no  further  bonds  be  issued  thereunder, 
and  that  the  Central  Trust  mortgage  should  remain  open  so  that 
further  bonds  thereunder  might  be  issued  to  pay  for  further  exten- 
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sions  and  Improvements  in  accordance  with  the  terms  of  Ae  mort- 
gage, with  equal  security  to  both  new  and  old  bondholders  thereunder. 

Conceding  that  in  the  absence  of  provisions  to  the  contrary  the 
consolidation  would  of  itself  have  closed  the  Metropolitan  mortgage 
and  prevented  the  extension  of  its  lien  to  further  acquired  property 
of  the  Consolidated  Company,  appellant's  counsel  insist  that  the  pro- 
vision in  article  VII  with  reference  to  the  Metropolitan  Company 
manifested  an  intention  to  make  provision  respecting  the  Metropol- 
itan mortgage  different  from  what  would  have  been  the  case  if  it  had 
not  been  mentioned  at  all.  We  do  not  think  that  such  intention  to 
make  some  different  provision  necessarily  appears.  Draftsmen 
of  instruments  frequently  express  definitely  that  which,  if  omitted, 
would,  through  operation  of  the  law  have  produced  the  same  result, 
so  that  the  expression  is  in  a  sense  a  redundancy.  This  is  often  out 
of  an  abundance  of  caution,  and  to  avoid,  so  far  as  possible,  leaving  the 
desired  conclusion  to  construction  or  inference.  It  is  quite  profeible 
that  the  draftsman  was  not  content  to  leave  the  matter  of  the  closing 
of  the  Metropolitan  mortgage  to  the  inferences  to  be  drawn  from  such 
cases  as  New  York  Security  Co.  v.  Louisville,  etc.,  R.  Co.,  and  the  oth- 
ers cited  supra,  but  chose  rather  to  express  definitely  the  purpose  and 
intent  to  close  the  Metropolitan  mortgage  and  issue  no  further  bonds 
thereunder  in  contradistinction  to  the  intended  course  as  to  the  Cen- 
tral Trust  mortgage,  viz.  to  continue  it  as  the  mortgage  of  the  Con- 
solidated Company,  for  the  purpose  of  raising  thereunder  further 
funds  for  the  large  extensions  which  evidently  were  in  contempla- 
tion. 

Another  instance  in  the  same  consolidation  agreement  of  the  dis- 
tinct expression  of  that  which  in  any  event  the  law  would  impose 
is  found  in  article  X,  whereby  the  Consolidated  Company  assumes  all 
the  debts  and  obligations  of  the  constituent  companies.  The  definite 
expression  of  this  obligation  does  not  suggest  tfiat  one  should  seek 
in  it  a  significance  or  meaning  beyond  or  different  from  the  general 
obligation  of  a  consolidated  corporation  to  discharge  the  debts  of  its 
constituents. 

The  inclusion  of  the  Metropolitan  in  article  VII  had  no  essential 
significance  beyond  the  definite  recognition  by  the  Consolidated  Com- 
pany of  the  mortgage  as  a  lien  upon  part  of  the  property  so  about 
to  pass  to  the  Consolidated  Company,  and  of  the  purpose  to  close  the 
mortgage  to  the  further  issue  of  bonds  thereunder:  Under  the  law 
as  it  is  stated  in  the  above  quotation  from  brief  for  appellant,'  the  situ- 
ation of  the  Metropolitan  mortgage  is  not  materially  different  from 
what  it  would  have  been  had  all  reference  to  it  been  omitted  from 
article  VII.  In  such  case  it  would  plainly  not  have  been  contended 
that  any  lien  thereunder  was  extended  to  any  future  acquisitions  or 
extensions  of  the  Consolidated  Company. 

That  no  further  or  different  obligations  or  rights  as  now  contended 
for  were  created  or  imposed  by  article  VII  was  evidently  long  the 
view  of  all  of  those  who  had  any  duty  or  function  concerning  these 
matters.  For  20  years  following  this  consolidation  important  exten- 
sions were  being  made  to  the  lines  of  the  company,  and  large  sums  of 
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money  raised  to  pay  for  them  and  for  equipment  through  further 
bond  issues  under  the  Central  Trust  mortgage  and.  the  subsequent 
Bankers'  Trust  mortgage— $13,950,000  Central  Trust,  and  $18,019,- 
OOO  Eankers'  Trust,  bonds.  No  further  money  was  raised  under  the 
Metropolitan  mortgage.  The  extensions  were  made  largely  in  the 
state  of  Illinois,  running  into  many  counties  thereof  not  theretofore 
entered  by  this  system.  While  the  fact  of  making  these  extensions, 
-was  of  'necessity  open  and  notorious,  nowhere  in  Illinois  was  the  Met- 
ropolitan mortgage  ever  recorded,  notwithstanding  the  statutory  pro- 
vision in  Illinois  that  railroad  mortgages  shall  be  recorded  in  every 
county  in  the  state  through  which  they  run.  Section  4,  Act  May  7, 
1873  (Acts  1873,  p.  142).  We  are  not  considering  this  as  bearing 
on  any  question  of  the  validity  of  the  Metropolitan  mortgage  as  a  lien 
in  Illinois,  but  as  significant  of  the  intent  and  purpose  and  understand- 
ing of  the  parties ;  for  it  is  not  likely  that  this  mortgage,  if  considered 
by  the  mortgagor  a  lien  on  the  railway  extensions  in  Illinois,  would 
long  have  remained  unrecorded  in  that  state. 

The  fact  that  during  all  these  years  the  Consolidated  Company  paid 
the  interest  on  the  Metropolitan  bonds  does  not  materially  minimize 
or  change  the  inference  of  fact  to  be  drawn  from  the  omission  to 
record  the  mortgage  in  the  many  counties  in  Illinois  into  which  the 
lines  were  extended  with  the  fimds  raised  under  the  Central  Trust 
and  Bankers'  Trust  mortgages. 

On  the  part  of  the  consolidators  no  reason  or  motive  is  apparent 
wherefore  they  would  imdertake  by  the  consolidation  agreement  to 
extend  the  lien  of  the  Metropolitan  mortgage  to  prc^rty  other  than 
that  which  it  covered  at  the  time  of  the  consolidation.  The  mortgage 
was  to  be  closed  so  that  no  further  bonds  would  be  marketed  there- 
under. The  bonds  already  issued  were  disposed  of,  and  there  ap- 
pears no  reason  why  the  consolidators  should  have  wished  to  make 
the  Metropolitan  bonds  more  attractive  as  an  investment.  But  having 
determined  to  employ  the  Central  Trust  mortgage  to  raise  money  for 
the  contemplated  extensions,  there  was  every  reason  why  bonds 
thereunder,  to  be  placed  upon  the  market  for  raising  large  sums, 
should  be  made  as  attractive  as  possible  in  order  to  invite  investment 
in  them.  But  the  inevitable  result  of  making  the  Metropolitan  bonds 
a  lien  upon  extensions  would  have  been  an  impairment  of  the  com- 
pany's further  borrowing  power  under  the  Central  Trust  mortgage, 
as  well  as  under  the  subsequently  issued  Bankers'  Trust  mortgage. 
It  is  to  be  noted  that  under  these  mortgages  bonds  for  extensions 
-  could  be  issued  for  the  amount  of  $18,000  per  mile  of  main  track 
including  any  prior  liens  thereon,  and  that  in  the  many  certificates 
issued  for  the  certification  of  bonds  for  extensions,  the  Metropolitan 
mortgage  was  never  mentioned  as  an  existing  lien. 

It  would  in  our  judgment  require  more  than  the  construction  un- 
dertaken to  be  given  these  14  words  to  warrant  the  conclusion  that 
the  consolidators  thereby  intended  to  or  did  undertake  to  bind  the 
Consolidated  Company,  as  well  as  the  Central  Trust  mortgage,  to  an 
extension  of  the  lien  of  the  Metropolitan  mortgage  to  the  Central 
Trust  security  then  on  hand,  and  to  the  lines  of  the  Consolidated  Com- 
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pany  thereafter  acquired,  and  we  conclude  on  this  question  that  the 
district  court  did  tiot  err  in  holding  the  lien  of  the  Metropolitan  mort- 
gage on  the  railway  to  the  lines  of  the  G»l  Railway  Company  at 
time  of  the  consolidation  of  1894.  , 

[3]  As  to  claim  of  lien  on  equipment,  in  so  far  as  the  claim  is 
for  a  lien  on  all  existing  equipment  acquired  after  the  consolidation 
of  1894,  arising  through  the  said  14  words  of  article  VII  of  the  con- 
solidation agreement,  and  the  after-acquired  property  provisions  of 
the  Metropolitan  mortgage,  what  has  already  been  said  respecting 
the  operation  of  these  provisions  as  bearing  on  the  railroad  lines  con- 
structed or  acquired  after  the  consolidation,  appHes  likewise  to  equip- 
ment, and  with  like  effect;  necessitating  the  finding  against  appd- 
lant  upon  such  contention. 

[4,  5  J  Of  the  original  3,065  units  of  Coal  Railway  equipment  subject 
to  the  hen  of  the  Metropolitan  mortgage,  which  passed  to  the  Consol- 
idated Company  in  1894,  all  have  disappeared  save  114  thereof,  which 
'the  receiver  disposed  of  and  the  proceeds  were  decreed  to  be  applied 
on  appellant's  mortgage  debt.  It  is  contended  for  appellant  that  "even 
though  appellant's  position  on  the  principal  controversy  should  be  in- 
correct, appellant  is  entitled  to  a  lien  upon  equipment  of  an  equal 
value  or  amount  with  the  equipment  which  was  subject  to  its  mort- 
gage at  the  time  of  the  consolidaticHi" ;  that  the  Consolidated  Com- 
pany had  the  use  of  this  equipment  and  derived  revenue  from  it  and 
wore  it  out,  and  replaced  such  thereof  as  became  useless  with  other 
equipment;  that  the  Consolidated  Company  always  possessed  and 
that  the  receiver  took  and  held  equipment,  in  replacement  of  that 
which  the  Coal  Railway  contributed  to  the  consolidation  of  1894,  and 
that  to  the  value  of  such  Coal  Railway  equipment  as  went  into  the 
consolidation  the  Metropolitan  is  entitled  to  a  lien  upon  equipment. 
We  find  no  evidence  of  the  value  of  the  Coal  Railway  equipment  at 
the  time  of  the  consolidation,  beyond  the  fact  that  its  cost  price  was 
$1,230,357.71,  and  that  as  against  this  $1,215,000  of  the  Metropolitan 
bonds  were  issued. 

It  does  not  appear  that  through  bookkeeping,  accounting,  marking 
or  in  any  mtjiner  whatever  the  Consolidated  Company  ever  set  apart 
any  of  the  much  larger  equipment  it  acquired  after  the  consolidation, 
as  in  replacement  of  disposed-of  Coal  Railway  equipment,  or  that  any 
steps  whatever  were  taken  to  subject  to  the  lien  of  the  closed  Metro- 
politan mortgage  any  of  the  subsequently  acquired  equifMnent,  as  in 
replacement  of  that  disposed  of.  The  most  frequent  practice  of  the 
Consolidated  Company  was  to  procure  equipment  from  the  makers, 
who  took  trust  certificates  or  other  obligations,  under  which  they  re- 
tained the  title,  or  a  lien  on  the  equipment,  for  the  price  of  it,  and 
from  time  to  time  the  Central  Trust  Company  or  the  Bankers'  "Trust 
Company  would  certify  bonds  in  accordance  with  the  provisions  of 
their  mortgages  not  exceeding  the  value  of  the  equipment,  to  supply 
funds  with  which  the  company  might  discharge  its  obligations  there- 
for to  the  makers,  and  thus  acquire  title  from  or  release  of  the  liens 
of  the  makers.  "To  a  certain  extent  also  the  Consolidated  Company 
bought  equipment,  and  from  time  to  time  the  Central  and  Bankers' 
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Trust  G^mpanies  issued  bonds  as  against  the  equipment  for  the 
amount  of  its  value.  Since  the  consolidation  of  18SM-  bonds  under 
these  mortgages  have  been  certified  and  issued  as  against  practically 
all  of  the  equipment  acquired  after  the  consolidation,  aggregating 
$15,343,000 — an  amount  which  is  evidently  far  in  excess  of  the  pres- 
ent value  of  the  23,000  units  of  equipment  in  the  hands  of  the  receiv- 
er to  be  sold  under  the  decreed  liens  of  the  Central  Trust  and  the 
Bankers'  Trust  mortgages. 

This  contention  for  a  lien  of  the  Metropolitan  rests,  not  on  any 
covenant  for  lien  on  after-acquired  property,  but  on  a  contractual  ob- 
ligation of  the  mortgagor  to  maintain  and  replace  the  mortgaged  equip- 
ment. But  the  Metropolitan  mortgage  imposes  no  such  obligation. 
The  usual  covenant  for  maintenance  and  replacement  of  equipment 
is  not  to  be  found  in  this  mortgage.  The  nearest  approach  is  a  provi- 
sion in  article  VIII  empowering  die  trustees  to  allow  the  railway  com- 
pany to  dispose  in  its  discretion  of  such  equipment,  machinery  and 
the  like,  as  may  have  become  unfit  for  use,  the  company  replacing 
such  by  new,  and  all  property  acquired  to  replace  "any  of  the  property 
conveyed  under  the  provisions  of  this  article"  to  be  subject  to  the 
lien  of  the  mortgage  without  other  act  or  conveyance.  The  evidence 
does  not  show  any  equipment  to  have  been  disposed  of  under  the 
terms  of  this  article.  Evidently  it  was  considered  that  the  after-ac- 
quired property  provisions  of  the  mortgage  would  sufficiently  pro- 
tect the  mortgagee  in  this  regard.  But  these  provisions  having  un- 
der the  circumstances  become  ineffectual  to  that  end,  we  are  not  at 
liberty,  in  the  absence  of  evidence  of  fraudulent,  mistaken  or'  acci- 
dental omission,  to  import  into  the  mortgage  a  replacement  covenant 
whidi  the  parties  have  not  included.  But  if  it  were  there,  or  if  the 
provisions  present  were  properly  to  be  construed  as  such  a  covenant, 
no  lien  would  attach  merely  because  of  the  mortgagor's  breach  of  the 
covenant  through  its  failure  to  maintain  and  replace  the  Coal  Com- 
pany eqtiipment  of  1894.  United  States  Trust  Co.'  v.  Wabash  W.  Ry. 
Co.  (C.  C.)  38  Fed.  891 ;  Posdick  v.  Schall,  99  U.  S.  235.  25  h.  Ed. 
339. 

[6]  There  is  considerable  discussion  in  the  briefs  respecting  the  pro- 
ceeds of  equipment  subject  to  appellant's  mortgage  which  from  time 
to  time  the  Consolidated  Company  disposed  of,  the  amount  of  which 
was  found  to  be  $196,846.61.  Part  of  this  amount  is  based  on  the 
stipulation  that  the  scrap  value  realized  by  the  company  for  cars  dis- 
mantled, destroyed  or  becoming  otherwise  useless  was  $95  per  car. 
TTie  master  found  the  number  of  such  cars  to  be  1,159,  but  from  our 
examination  of  the  evidence  it  appears  to  be  2,055,  thus  increasing 
the  total  so  received  to  ^81,966.61.  Counsel  for  appellant  maintain 
that  the  money  so  realized  could  not  honestly  have  been  retained  by 
the  company,  exc^t  upon  the  theory  that  appellant's  lien  would  at- 
tach to  equipment  which  supplied  the  place  of  that  disposed  of,  and 
that  since  the  presumption  is  in  favor  of  the  honesty  of  the  railway 
canpany's  officers,  it  should  be  concluded  that  the  Consolidated  Com- 
pai^  intended  and  understood  that  the  MetropoUtan  lien  would  at- 
tach to  units  of  subsequently  acquired  equipment  equal  to  the  dis' 
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posed-of  Coal  Railway  units.  Assaming  even  this  to  be  so,  the 
understanding  of  the  Metropolitan  officers  could  not  bind  the  mort- 
gagees who  through  their  subsequent  advancements  as  against  this 
equipment  acquired  the  superior  equity.  The  amount  so  received 
by  the  Railway  Company  on  accoimt  of  its  disposal  of  the  mortgaged 
equipment  was  not  in  any  manner  segregated  or  paid  into  a  trust  fund, 
but  went  into  the  general  coffers  of  the  company  and  became  indis- 
tinguishably  mingled  with  its  funds.  It  is  not  and  could  not  well  be 
seriously  contended  that  these  funds  were  traceable  into  the  hands 
of  the  receiver,  so  that  appellant  might  maintain  a  lien  thereon,  or 
priority  of  claim  therefor. 

[7]  Lastly,  it  is  complained  that  the  decree  improperly  severs  the 
Coal  Railway  from  the  balance  of  the  Chicago  &  Eastern  Illinois  sys- 
tem, special  criticism  being  made  of  the  ncMiindusion  with  the  Coal 
Railway  in  the  foreclosure  sale  as  decreed,  of  the  line  from  Otter 
Creek  to  Brazil,  Ind.,  and  the  line  from  Momence,  111.,  to  the  Indiana- 
Illinois  state  line,  and  also  of  any  of  the  equipment. 

Respecting  generally  the  severance  and  sale  of  the  Coal  Railway 
from  the  rest  of  the  so-called  Chicago  &  Eastern  Illinois  system,  we 
are  satisfied  the  decree  of  the  district  court  was  proper.  The  Metro- 
politan mortgage  covers  the  Coal  Railway  only.  The  Coal  Railway 
does  not  appear  to  be  essential  to  the  rest  of  the  system,  nor  the  rest 
of  the  system  to  the  Coal  Railway.  It  does  not  appear  to  us  that 
either  materially  supplements  the  other.  The  master's  report  finds 
the  Coal  Railway  to  be  a  parallel  and  competing  line  with  the  Chica- 
go &  Eastern  Illinois,  and  indeed  the  Coal  Railway  appears  to  be  in 
a  small  way  a  system  in  itself.  The  association  and  ultimate  consol- 
idation of  the  two  was  manifestly  for  the  purpose  of  eliminating  com- 
petition between  them.  There  appears  no  such  interrelation  between 
these  parts  as  to  suggest  substantial  disadvantage  to  either  from  the 
severance  decreed,  except  as  is  hereinafter  indicated  and  provided 
against. 

Under  the  evidence  the  master  found  that  tfie  Coal  Railway  divi- 
sion was  being  and  for  some  time  had  operated  at  considerate  loss. 
Ordinarily  this  of  itself  would  not  be  a  sufficient  cause  for  "slou|^- 
ing  off"  branches,  or  disrupting  a  railroad  system.  While  deliberate 
purpose  to  run  down  and  make  unprofitable  the  Coal  Railway  divi- 
sion of  this  S3rstem  is  suggested,  no  evidence  appears  to  connect  the 
trustees  or  bondholders  of  the  Central  Trust  mortgage  with  any  such 
purpose.  That  mortgage  was  given  before  the  consolidation,  and  if 
it  be  true  that  the  Coal  Railway  can  be  operated  only  at  a  loss,  it  would 
diminish  the  security  of  the  Central  Trust  mortgage  if  the  tnore  re- 
munerative property  upon  which  it  is  secured,  could  be  sold  on  fore- 
closure only  in  connection  with  the  losing  Coal  Railway.  In  any  view 
of  this  record,  we  see  no  impropriety  in  the  decree  in  permitting  sev- 
erance and  separate  sale  of  the  Coal  Railway  under  the  foreclosure 
of  these  mortgages. 

[8]  But  in  the  separation  of  a  railroad  into  parcels  for  the  sale 
under  the  foreclosure  of  divisional  mortgages  a  court  of  equity  is  not 
bound  by  any  hard  and  fast  rule  to  fix  the  parcels  or  (Uvisions  to- 
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correspond  absolutdy  with  the  several  mortgage  grants.  The  rights 
of  all  parties  should  of  course  be  protected,  without  overlooking  the 
interest  of  the  public  in  the  continued  beneficial  operatipn  of  public 
highways  constructed  and  operating  under  its  autiiority.  The  sev- 
erance from  one  division  of  a  part  necessary  to  its  successful  opera- 
tion, and  not  essential  to  the  operation  of  any  other  part,  cannot  be 
justified  on  the  ground  alone  of  mortgage  descriptions.  If  division 
must  be  made  it  should  be,  so  far  as  is  reasonably  possible,  at  points 
which  will  leave  the  various  divisions  as  nearly  as  may  be  in  situa- 
tions to  be  operated  as  railroads. 

[9]  The  complaint  which  appellant  makes  because  of  the  npnin- 
clusion  with  the  Coal  Railway  division — or  parcel  D  as  fixed  in  the 
decree — of  the  road  from  Otter  Creek  to  Brazil,  Ind.,  does  not  im- 
press us  as  well  founded.  This  is  an  east  and  west  line  connecting  the 
southern  terminus  of  the  Coal  Railway  with  the  Chicago  &  Eastern 
Illinois.  By  it  the  latter  reaches  the  Brazil  coal  fields,  enabling  it  t» 
compete  for  that  traffic  with  the  Coal  Railway  which  otherwise  reach- 
es that  field,  to  eliminate  which  competition  these  lines  became  as- 
sociated under  one  ownership  and  were  ultimately  consolidated.  For 
traffic  south  of  its  line  the  Coal  Railway  has  other  connections.  The 
Brazil-Otter  Creek  line  would  for  the  Coal  Railway  be  merely  a  con- 
necting link  between  itself  and  the  Chicago  &  Eastern  Illinois,  while 
to  the  latter  it  means  an  entry  into  these  coal  fields.  The  advantage 
to  the  Coal  Railway  in  having  it,  or  its  disadvantage  in  not  having  it 
is  far  outweighed  by  its  greater  advantage  to  the  Chicago  &  Eastern 
Illinois  and  ensuing  embarrassment  of  the  latter  if  severed  from  it. 
Equitable  considerations  dictate  its  inclusion  with  the  Chicago  & 
Eastern  Illinois  rather  than  with  the  Coal  Railway  parcel. 

With  the  Momence-State  Line  road  the  situation  is  quite  different. 
This  was  built  before  the  consolidation,  by  the  Chicago  &  Eastern 
Illinois,  but  after  a  community  of  interest  had  been  established  be- 
tween the  two  lines,  to  join  a  line  built  about  the  same  time  by  the 
Coal  Railway  from  Perqr  Junction,  Ind.,  to  the  state  line.    The  two 
form  a  line  about  40  miles  long  (about  29  miles  in  Indiana  and  about 
11   miles  in  Illinois)  running  in  a  northwesterly  direction  towards 
Chicago  and  constituting  the  most  advantageous  and  logical  connec- 
tion of  the  Coal  Railway  for  its  traffic  with  Chicago,  which  is  the 
principal  market  for  the  coal  and  other  commodities  carried  by  the 
Coal  Railway.    It  serves  to  form  a  continuous  line  from  Momence 
through  Percy  Junction  and  thence  in  the  same  general  southerly 
direction  about  100  miles  further  to  the  south  terminus  of  the  Coal 
Railway.    That  this  Momence-State  Line  bit  of  road  was  by  the  Con- 
solidated Company  regarded  as  really  a  part  of  the  general  Coal  Rail- 
way property  is  indicated  in  a  description  of  it  in  the  Bankers'  Trust 
mortgage,  where  in  connection  with  the  Coal  Railway  from  the  state 
line  to  its  southern  terminus  it  was  described  as  "a  main  line  of  rail- 
road extending  from  Momence,  111.,  by  way  of  Goodland,  Ind.,  to 
Brazil,  Ind."    There  are  no  stations  of  any  importance  between  Mo- 
mence and  Percy  Junction,  and  it  seems  plain  that  severance  arbitra- 
rily at  the  state  line  would  leave  the  Illinois  stub  end  of  practically 
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little  value  to  the  Chicago  &  Eastern  Illinois  and  considerable  of  aa 
embarrassment  and  loss  to  the  Coal  Railway  through  interference  with 
a  continuous  line  to  its  normal  connection  at  Momence.  We  think 
that  upon  due  protection  to  the  lienors  of  the  Momence  end  of  this 
line,  it  should  be  included  in  and  disposed  of  with  the  Coal  Railway 
property. 

[10]  As  to  inclusion  with  the  Coal  Railway  in  the.  foreclosure  sale 
of  part  of  the  equipment,  what  has  been  said  respecting  the  Momence- 
State  Line  piece  of  railroad  is  even  more  ai^licable  upon  this  propo- 
sition. A  railroad  without  equipment  can  serve  no  fimctibn.  While 
it  may  be  said  that  new  equipment  can  be  acquired  for  the  Coal  Rail- 
way, this  would  evidently  involve  outlay  much  greater  than  would  the 
retention  for  this  road  of  a  reasonable  amount  of  the  equipment  such 
as  has  been  and  is  in  constant  use  thereon,  and  is  adapted  to  its  needs. 
The  equipment  found  to  be  subject  to  the  lien  of  the  Central  Trust 
mortgage  as  described  in  section  II  of  article  XXXVII  of  the  decree 
of  sale,  and  ordered  sold  with  the  Chicago  &  Eastern  Illinois  parcel, 
comprises  some  23,300  units,  and  has  been  and  is  in  use  over  and  for 
the  entire  system,  including  the  Coal  Railway.  Doubtless  some  of 
it  has  long  been  used  exclusively  in  the  operation  of  the  Coal  Railway. 
If  all  is  to  be  withdrawn  from  the  Coal  Railway  division,  the  Coal 
Railway  will  have  none  at  all,  while  the  Chicago  &  Eastern  Illinois 
will  have  for  its  use  all  that  theretofore  served  both  itself  and  the 
Coal  Railway.  The  Central  Trust  and  Bankers'  Trust  bondholders 
cannot  as  such  have  any  interest  in  depriving  the  Coal  Railway  of 
all  equipment,  so  long  as  it  realizes  to  them  its  fair  value,  and  does 
not  trough  the  manner  of  its  disposition  impair  the  value  of  the 
other  prdperty  upon  which  their  obligations  are  secured.  As  the  Coal 
Railway  has  been  and  is  now  equipped  with  a  portion  of  this  equip- 
ment it  cannot  be  said  that  the  remaining  part  of  the  system  will  be 
in  any  manner  injured  if  a  due  portion  of  the  equipment  is  sold  with 
the  Coal  Railway. 

As  to  the  railroad  from  Momence  to  the  state  line,  and  equipment 
for  the  Coal  Railway,  the  decree  of  sale  should  be  modified  so  as  to 
provide  that  the  railway,  from  its  junction  with  the  Chicago  &  East- 
em  niinois  main  tracks  at  Momence  to  the  Indiana  state  line,  and  all 
right  of  way,  stations,  depots,  structures,  telegraph  and  other  appur- 
tenance thereto,  be,  under  the  direction  of  the  district  court,  fsurly 
appraised,  and  that  under  same  direction  there  be  set  apart  from  the 
equipment  found  in  the  decree  to  be  subject  to  the  Central  Trust  mort- 
gage lien,  an  amount  thereof  reasonably  necessary  and  suitable  for 
the  operation  of  the  Coal  Railway  as  a  going  operating  road,  having 
reference  also  to  the  operating  needs  of  all  the  divisions  now  being 
served  by  all  of  such  equipment ;  and  that  under  the  direction  of  the 
court  the  equipment  so  set  apart  for  the  Coal  Railway  be  appraised  at 
its  fair  market  value;  that  thereupon  within  a  time  to  be  fixed  in 
the  decree,  appellant  indicate  as  the  district  court  may  direct,  whether 
or  not  the  Momence-State  Line  road,  or  the  equipment  set  apart,  or 
both  are  acceptable  at  such  appraised  values,  and  if  acceptable,  they  or 
such  as  is  acceptable,  be  accordingly  included  and  offered  for  sale  with 
said  Coal  Railway;    and  upon  the  sale  thereof,  before  any  part  of 
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the  proceeds  of  same  is  applied  upon  the  Metropolitan  Trust  debt, 
the  amount  or  amounts  of  such  appraised  valuations  shall  be  ret^ned 
by  the  master  out  of  such  proceeds,  to  stand  in  lieu  of  and  in  the  sub- 
stitution for  said  Momence-State  Line  road  and  the  said  equipment 
so  set  ^art,  the  amount  so  retained  to  be  subject  to  the  liens  as  now 
fixed  in  the  decree  upon  the  railroad  and  equipment;  and  if  the  ac- 
ceptance of  appellant  as  above  provided  for  is  not  forthcoming,  the 
railroad  or  equipment  as  to  which  the  acceptance  is  not  made  shall 
not  be  so  included  with  the  Coal  Railway,  but  shall  be  disposed  of  in 
the  manner  provided  in  the  decree ;  the  expense  of  such  setting  apart 
and  appraisements  to  be  borne  by  appellant,  unless  before  this  is  done 
appellant  shall  file  its  disclaimer  of  any  claim  for  such  inclusion  of  the 
Momence-State  Line  road,  or  equipment,  or  both.    In  the  case  of  such 
inclusion  with  the  Coal  Railway  of  the  Momence-State  Line  road,  or 
equipment  or  both,  the  decree  should  be  further  correspondingly  mod- 
ified as  to  the  upset  prices  therein  fixed,  and  in  other  respects  where 
necessary  to  conform. 

The  cause  is  remanded  with  instructions  to  so  modify  the  decree 
of  foreclosure  as  to  make  it  conform  hereto.  In  the  other  respects 
the  decrees  are  affirmed.  Two-thirds  of  the  costs  of  the  appeals  shall 
be  paid  by  appellant,  and  one-third  by  appellees. 

Chi  the  argument  Judge  KOHLSAAT  sat  with  the  court,  but  he 
died  before  £e  opinion  was  prepared. 


KAVASSA  GUANO  CO.  v.  COCKPIELD  et  al 

(Citcolt  Ooart  of  Appeals,  Fonrth  Circuit.    April  8,  1918.) 

No.  1678. 

L  Byisbmoe  4=368 — FBEsoicpnoir— Natorai.  Oorsequeroeb  of  Aor. 

A  petBoa  Is  preetuned  to  Intend  the  natural  consequences  of  bis  acts. 

2.  Fbauduibkt  Cortbtancbb  «a»139 — Fobu  or  Tbanbfeb— Jrsckancb  Pbe- 
1IIUM8 — Rights  ov  C^ditobs. 

Where  insured,  knowing  that  he  was  Insolvent  and  realizing  be  was- 
about  to  die  within  a  few  days,  attempted  to  change  benefldary  of  his 
policy,  making  it  payable  to  his  brother,  instead  of  his  legal  representa- 
tive, the  transaction  was  fraudulent  as  to  his  creditors,  although  be  did 
not  intend  to  defraud  creditors,  and  althouj^  policy  by  its  terms  had  no 
surrender  value;    only  two  annual  premiums  having  been  paid  thereon. 

Appeal  from  the  EHstrict  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middleton  Smith, 
Judge. 

Suit  by  the  Navassa  Guano  Company  against  Elle  Nixon  Cockfield 
and  George  W.  IMckson,  as  executors  of  the  will  of  S.  R.  Cockfield, 
deceased,  and  others.  Decree  (244  Fed.  222)  for  defendants,  and 
plaintiff  appeals.  Decree  reversed  in- part,  and  cause  remanded,  with 
direction. 

<=»For  otbw  CMW  M«  nun*  topic  A  KBT-NUUBBR  lo  all  Kay-NomlMrtd  DlfMli  A  Indazas 
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Philip  H.  Arrowsmith,  of  Lake  City,  S.  C,  and  Henry  E.  Davis, 
of  Florence,  S.  C.  (Willcox  &  Willcox,  of  Florence,  S.  C,  on  the 
brief),  for  appellant. 

A.  C.  Hinds,  of  Kingstree,  S.  C.  (Kelley  &  Hinds,  of  Kingstree, 
S.  C,  on  the  brief),  for  appellees. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  The  material  facts  appear  to  be  these: 
On  February  5,  1916,  S.  R.  Cockfield,  of  Johnsonville,  S.  C,  insured 
his  life  for  $6,000,  payable  at  his  death  to  his  legal  representatives, 
and  paid  the  first  annual  premium  of  $185.70.  The  policy  contained 
this  provision: 

"Ttxe  Insured  may,  at  any  time  while  this  policy  Is  In  force,  by  written  no- 
tice to  the  company  at  Its  home  office,  change  the  benefldary  or  tienefldaries 
under  this  policy,  such  change  to  take  effect  only  upon  the  indoraement  of  the 
same  on  the  policy  by  the  company." 

On  February  5,  1917,  the  insured  paid  the  second  annual  premium, 
partly  by  note  secured  by  the  policy,  and  thereby  continued  the  in- 
surance in  force  for  another  year.  Three  days  later,  February  8th, 
he  was  stricken  with  a  serious  and,  as  it  proved,  fatal  illness.  The 
next  day,  the  9th,  or  later,  he  wrote  the  insurance  company : 

"Inclosed  please  find  policy  29888,  which  you  will  change  the  benefidaty 
and  make  It  payable  to  Reamer  L.  Cockfleld,  related  to  me  as  brother.  Please 
attend  to  this  and  return  to  me  promptly." 

Under  date  of  the  13th,  the  company  acknowledged  receipt  of  the 
policy  and  request,  and  added : 

"We  attach  a  formal  request  to  be  complied  with  for  this  purpose.  Have 
your  signature  witnessed  by  a  disinterested  party,  return  to  us,  and  the  mat- 
ter will  have  our  immediate  attention.  In  the  meantime  your  policy  will  be 
held  In  abeyance." 

The  insured  died  on  the  16th  of  February,  without  having  executed 
the  "formal  request."  it  is  admitted  that  he  was  insolvent  when  his 
letter  to  the  company  was  written  and  at  the  time  of  his  death.  Ream- 
er L,.  Cockfield,  the  brother  named  in  the  letter,  was  a  physician,  and 
as  such  attended  the  insured  in  his  last  illness,  and  the  trial  court 
found  in  effect,  and  upon  ample  and  convincing  testimony,  that  S.  R. 
Cockfield,  when  he  wrote  the  insurance  company,  had  been  advised 
by  his  brother  that  his  illness  would  probably  terminate  fatally.  In 
a  word,  we  take  it  to  be  established  that  the  insured  changed  the  bene- 
ficiary named  in  his  policy,  or  attempted  to  do  so,  with  full  knowledge 
of  his  insolvency  and  in  anticipation  of  death  within  a  comparatively 
short  time. 

The  suit  is  brought,  as  the  decree  appealed  from  succinctly  states, 
"to  subject  the  proceeds  of  this  insurance  policy,  which  the  insurance 
company  admits  to  be  due  and  payable  to  the  party  who  may  be  law- 
fully entitled,  to  the  payment  of  the  creditors_of  S.  R.  Cockfield,  upon 
the  ground,  first,  that  the  transfer  was  invalid,  null,  and  void  as  to 
creditors,  and,  next,  that  in  any  event  the  transfer  was  insufficiently 
«xecuted,  so  as  to  pass  the  title  of  the  policy,  and  it  still  remains  the 
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property  of  the  estate  of  S.  R.  Cockfield,  and  should  be  administered 
as  such,  and  applied  to  the  payment  of  his  creditors."  The  court 
below  sustained  the  transfer  of  the  policy  and  awarded  the  proceeds 
to  the  transferee,  Dr.  Cockfield,  less  so  much  as  represents  the  pre- 
miums paid  by  the  insured  in  his  lifetime,  which  was  directed  to  be 
turned  over  to  his  executors.  The  decree  distributes  the  insurance 
money  accordingly,  and  the  creditor  appeals. 

"We  put  aside,  without  expressing  any  opinion,  the  contention  of 
appellant  that  the  attempted  change  of  beneficiary  was  ineflEectual  for 
any  purpose,  in  order  to  decide  tlw  case  upon  the  assumption  that  the 
letter  written  to  the  company  by  the  insured  a  few  days  before  his 
death  effected  a  valid  transfer  of  the  policy  and  its  proceeds,  except 
as  against  the  rights  of  creditors.  The  argument  in  behalf  of  appel- 
lee rests  upon  the  proposition  that,  inasmudi  as  the  policy  by  its  terms 
had  no  cash  surrender  value,  only  two  annual  premiums  having  been 
paid,  its  transfer  to  the  brother  diverted  nothing  of  value  from  the 
insured's  estate,  and  this  we  apprehend  is  the  crux  of  the  case.  Some 
support  is  sought  by  analogy  in  that  section  of  the  Bankruptcy  Law 
which  provides  for  the. disposition  of  insurance  on  the  life  of  a  bank- 
rupt, and  under  which  it  is  held  that  a  policy  having  no  surrender 
value  does  not  pass  as  an  asset  to  the  trustee.  Burlingham  v.  Grouse, 
228  U.  S.  459,  33  Sup.  Ct.  564,  57  L.  Ed.  920,  46  L.  R.  A.  (N.  S.) 
148.  But  this  is  not  a  bankruptcy  proceeding,  and  it  seems  manifest 
that  the  statutory  right  of  a  trustee  in  si^ch  case  cannot  measure  or 
affect  the  right  of  creditors  in  a  suit  like  this  to  reach  the  proceeds  of 
a  policy  on  the  ground  that  as  to  them  it  has  been  fraudulently  trans- 
ferred. The  only  law  here  applicable  is  the  statute  of  Elizabeth, 
which  upon  this  issue  is  the  common  law  of  South  Carolina. 

[1,  2]  Granting,  however,  the  principle  invoked  by  the  appellee^ 
that  a  policy  without  surrender  value  may  be  validly  transferred  even 
as  against  creditors,  we  are  not  prepared  to  hold  that  the  policy  in 
question  had  no  surrender  value  at  the  time  of  its  transfer.  If  the 
insured  had  then  been  in  his  usual  health,  with  the  normal  expecta- 
tion of  life,  his  estate  would  not  have  been  depleted  by  a  change  of 
beneficiary,  and  creditors  could  not  justly  complain.  In  that  case 
the  transferee  might  have  taken  a  burden,  instead  of  a  bounty,  be- 
cause of  the  probability  that  an  indefinite  number  of  premiums  would 
have  to  be  paid.  But  the  situation  here  is  altogether  different.  The 
insured  knew  that  he  was  about  to  die;  he  had  been  told  so  by  his 
brother.  He  therefore  knew,  or  at  least  supposed,  that  presently, 
and  long  before  another  premium  would  be  payable,  the  full  amount 
of  his  policy,  less  the  small  note  gecured  thereby,  would  come  into 
the  hands  of  his  executprs  and  be  subject  to  the  claims  of  creditors. 
The  only  reasonable  inference  is  that  in  these  circumstances  he  un- 
dertook to  turn  over  to  his  brother,  to  whom  it  was  a  pure  donation, 
the  insurance  money  which  otherwise  would  go  to  the  payment  of  his 
debts.  This  being  so,  we  think  it  cannot  be  said  that  the  transferred 
policy  was  valueless.  On  the  contrary,  as  it  seems  to  us,  the  fact  of 
impending  death,  the  practical  certainty  that  the  life  of  the  insured 
would  end  within  a  few  days,  operated  to  remove  the  element  of  con- 
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tingency,  and  gave  to  the  policy  at  the  time  of  its  transfer  an  actual 
pecuniary  value  closely  approximating  its  face  amount.  The  terms  of 
the  policy  relating  to  surrender  value  may  be  controlling,  when  the  j 
insured  entertains  the  ordinary  expectation  of  life;  but  they  should 
not  be  permitted  to  shield  a  gratuitous  transfer  to  the  prejudice  of 
creditors,  when  he  knows  that  death  is  an  early  certainty.  Nor  can 
the  transfer  in  question  be  defended  on  the  ground  of  difference  be- 
tween conscious  and  constructive  fraud,  for  it  is  familiar  doctrine 
that  every  man  must  be  presumed  to  intend  the  natural  consequences 
of  his  acts.  The  insurance  procured  by  Cockfield  was  by  his  direction 
made  payable  to  his  l^al  representatives,  and  it  thereby  became,  what- 
ever its  value,  an  asset  of  his  estate.  When  he  sought  to  change  the 
beneficiary,  he  knew  that  death  was  near,  and  that  the  proceeds  of  the 
policy,  if  not  transferred,  would  soon  be  paid  to  his  executors;  and 
he  was  therefore  chargeable  with  the  results  of  his  action,  even  if 
he  lacked  the  intenticni  of  defrauding  his  creditors.  In  short,  we  are 
convinced  that  the  transaction  imder  review  was  fraudulent  as  to 
creditors  and  must  be  so  adjudged. 

And  this  conclusion  is  sustained,  as  we  think,  by  the  clear  weight 
of  authority.  A  case  directly  in  point  is  Stokoe  v.  Cowan,  29  Bevan, 
637.  The  facts  are  strikingly  similar.  Cowan  had  two  policies  upon 
his  life,  one  taken  out  in  April,  1857,  the  other  in  June,  1858,  both 
payable  to  his  estate.  On  November  9,  1859,  he  assigned  them  ab- 
solutely to  his  mother,  to  whom  they  had  been  previously  pledged  for 
a  small  amount.  He  died  insolvent  on  the  3d  of  December  following. 
Stokoe,  a  creditor  at  the  time  of  the  assignment,  brought  suit  to  set 
it  aside.  At  the  time  of  the  transfer  Cowan  was  ill  with  consump- 
tion, and  it  was  known  by  those  about  him  that  he  could  live  but  % 
short  time  longer.  The  same  defense  was  set  up  as  here,  that  the 
policies  were  of  little  or  no  value;  the  assignee  being  liable  to  pay 
the  ptemiums,  and  their  value  therefore  depending  entirely  upon  the 
amount  of  future  payments.  But  the  Master  of  the  Rolls,  in  a  brief 
but  very  explicit  opinion,  held  that  the  assignment  could  not  stand  as 
against  creditors,  and  gave  the  plaintiff  a  decree  for  the  full  amount 
of  the  policies,  less  the  sum  for  which  they  were  pledged,  saying, 
among  other  things,  that: 

"The  value  of  a  policy  does  not  depend  so  mudi  on  tlie  number  of  pay- 
ments made,  as  on  the  age  of  the  insured  and  the  state  of  hU  health  at  the 
time  thle  assignment  takes  place." 

To  the  same  effect  is  another  English  case  decided  a  few  years  later, 
Freeman  v.  Pope,  L.  R.  9  Eq.  206,  which  is  cited  with  approval  in 
Central  Bank  of  Washington  v.  Hume,  128  U.  S.  195,  9  Sup.  Ct.  41, 
32  L.  Ed.  370.  In  the  latter  case  the  Supreme  Court  said  (128  U.  S. 
pages  204  and  207,  9  Sup.  Ct.  44,  45  [32  L.  Ed.  370]) : 

"In  the  view  of  the  law,  credit  is  extended  In  reliance  upon  the  evidence  of 
the  ability  of  the  debtor  to  pay,  and  In  confidence  that  his  possessions  will 
not  be  diminished  to  the  prejudice  of  those  who  trust  him.  This  reliance  is 
disappointed,  and  this  confidence  abused,  if  he  divests  himself  of  his  proi>erty 
by  giving  it  away  after  he  has  obtained  credit.  And  where  a  person  has  taken 
out  policies  of  Insurance  upon  his  life  for  the  benefit  of  his  estate,  it  has  been 
freqnoitly  held  that,  as  against  creditors,  his  aasignment,  when  insolvent,  of 
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snob  iMltdes,  to  or  for  die  benefit  of  wife  and  children,  or  either,  oonstltates 
a  fraudulent  transfer  of  assets  within  the  statute  and  this,  even  though  the 
debtor  may  have  had  no  deliberate  intention  of  deprirtng  his  creditors  of  a 
fund  to  wliich  they  were  entitled,  because  his  act  has  In  point  of  fact  wlth- 
dra-vm  such  a  fund  from  them,  and  dealt  with  It  by  way  of  bounty.  Free- 
man v.- Pope,  Ia  R.  9  Eq.  206.  •  •  •  The  rale  stands  upon  precisely  the 
same  ground  as  any  other  disposition  of  his  property  by  the  debtor.  The  de- 
fect of  the  disposition  Is  that  it  removes  the  property  of  the  debtor  out  of  the 
reacb  of  his  creditors.  •  •  •  The  obrloos  distinction  between  the  transfer 
of  a  policy  taken  oat  by  a  person  upon  his  Insurable  interest  in  his  own  life, 
and  payable  to  himself  or  his  legal  representatives,  and  the  obtaining  of  a 
policy  by  a  i>erson  upon  the  Insurable  interest  of  tils  wife  and  children,  and 
payable  to  them,  has  be»i  repeatedly  re<5[>gnlzed  by  the  courts.^' 

We  regard  these  authorities  as  decisive  of  the  instant  case  and  fur- 
ther discussion  appears  unnecessary.  It  follows  that  the  decree  ap- 
pealed from,  so  far  as  it  awards  any  portion  of  the  insurance  money, 
to  the  appellee,  must  be  reversed,  and  the  cause  remanded,  with  in- 
structions to  enter  a  decree  in  accordance  with  the  views  herein  ex- 
pressed. 

Reversed. 


LE  MOnB  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.      July  29,  1918.    Rehearing  Denied 

November  9,  1918.) 

No.  3188. 

1.  CsnairAI.  Il&W  €=»619 — CoNSOUDATION  of  lNDICTKKNT»<-DlSCBETIO!r. 

The  trial  court  may,  in  its  discretion,  consolidate  several  Indictments 
before  trial,  and  tiy  the  same  together. 

2.  Post  Oftick  4=949 — Screuz  to  Dkitbavd — ^Evidbitcs. 

In  a  pi^osecatlon  under  Pen.  Code,  S  216  (Oomp.  St.  1916,  |  10385),  for 
use  of  the  malls  In  connection  with  a  scbeme  to  defraud,  whereby  defend- 
ants Induced  ocean  carriers  to  issue  bills  of  lading  though  no  ship- 
ments were  delivered,  and  drafts  with  bills  of  lading  attached  were  nego- 
tiated, though  persons  on  whom  drafts  were  drawn  accepted  them  know- 
ing all  drcumstances,  held,  that  evidence  was  sufficient  to  go  to  jury. 

3.  Post  Office  ®=>36 — Offenses — Scheme  to  Defraud. 

To  sustain  a  conviction  under  Fen.  Code,  §  216  (Comp.  St  1916,  g  10385), 
denouncing  use  of  mails  in  connection  with  a  scheme  to  defraud,  proof 
only  of  the  devising  of  the  scheme  or  artifice  to  defraud,  wlthont  proof 
that  any  one  was  defrauded,  is  snfilclent. 

4.  Ckiminai.  Law  4s>8^(1) — Instrttctioks  as  a  Whoi.b. 

An  extract  is  not  to  be  considered  apart  from  the  charge,  and  error 
cannot  be  predicated  thereon  where  the  charge  as  a  whole  is  correct 

5.  Cbjmixai.  Law  <S=»829(1) — Rjfttsai.  of  Rkqoests. 

The  refusal  of  requests  to  charge,  covered  substantially  by  the  charge 
given,  Is  not  error.  • 

6.  CsnciNAL  Law  «=>S29(8) — ^Instbttctions — Goon  Characteb. 

Where  the  court  correctly  and  fully  charged  on  good  character,  the 
refusal  of  a  requested  charge  that  good  character  Itself  might  generate  a 
reasonable  doubt  of  guilt  held  proper. 

7.  Ckivinal  Law  <S=>393(2) — Evidknce  CoMPtrLSOBii-T  Pboduced. 

In  a  prosecuUon  under  Pen.  Code,  f  215  (Comp.  gt.  1916,  g  10385),  for 
using   the  malls  in   connection  with  scheme  to  defraud,   books  of  ac- 
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count  of  partnerships  In  wbich  defendants  were  partners,  whldi  were 
produced  by  tb'e  tmstee  In  bankruptcy  of  the  firms,  who  had  taken  pos- 
sesfiion  of  them,  held  admissible  over  objections  that  they  were  compul- 
sorily  produced. 

8.  PoBT  Office  iS=>49 — Offenses — EviDsncs. 

In  a  prosecution  under  Pen.  Ckxle,  |  215  (Comp.  St  1916,  |  103S5).  for 
using  the  malls  in  connection  with  a  schone  to  defraud,  where  defend- 
ants contended  that  money  obtained,  etc.,  went  Into  firms  of  wblch  they 
were  members,  heid  that  the  gOTemment  could  show  the  amounts  de- 
fendants drew  from  such  firms,  etc. 

9.  Cbiiiinal  Law  4=3851(10) — Atteupt  to  Destsot  Evidence. 

In  a  prosecution  under  Pen.  Code,  {  215  (Comp.  St.  1916,  |  10385),  for 
using  the  malls  In  connection  with  a  scheme  to  defraud,  whereby  oceas 
carriers  were  Induced  to  Issue  bills  of  lading  though  no  shipments  were 
delivered,  etc.,  a  cablegram  sent  by  one  of  the  defendants  directing  de- 
struction of  bills  of  lading,  etc.,  heli  admissible  against  him,  being  an 
attempt  to  destroy  evidence. 

10.  Cbikinai.  Law  ®=>371(1) — Evidence — Otheb  Offenses — InteKt. 

In  a  prosecution  under  Pen.  Code,  {  215  (Comp.  St  1916,  {  10385),  for 
using  the  mails  In  connection  with  a  scheme  to  defraud,  whereby  ocean 
carriers  were  Induced  to  issue  bills  of  lading  though  no  shipments  were 
delivered,  etc.,  proof  of  the  use  of  other  bills  of  lading,  to  cover  -which 
no  goods  were  shipped,  was  admissible  on  the  Issue  of  fraudulent  Intent, 
the  evidence  not  being  confined  to  transactions  set  out  In  the  indictment 

11.  Cbuiinai.  Law  «=»448(12) — Opinion — Bvidencb. 

Tn  a  prosecution  under  Pen.  Code,  %  215  (Comp.  St  1916,  {  10385),  for 
using  malls  In  connection  with  a  scheme  to  defraud,  whereby  defend-  j 

ants  Induced  ocean  carriers  to  issue  bills  of  lading  though  no  shipments  ) 

were  delivered,  and  drafts  with  the  bills  of  lading  attached  were  nego-  j 

tlated,  etc,  testimony  by  bankers  that  they  would  not  have  made  ad- 
vances had  bills  not  been  attached,  or  had  they  known  no  goods  were 
shipped,  was  admissible,  being,  evidence  of .  efTect  of  recitals  according 
to  course  of  business  of  bankers,  rather  than  mere  opinion  as  to  ^ect 
in  a  specific  instance. 

12.  Criminal  Law  ig=>448(3) — ^Bvidencb— Intent. 

In  a  prosecution  under  Pen.  Code,  f  215  (Oomp.  St  1916,  |  10385),  for 
using  the  malls  In  connection  with  a  scheme  to  defraud,  whereby  de- 
'  fendants  Induced  ocean  carriers  to  issue  bills  of  lading  though  no  ship- 
ments were  delivered,  and  drafts  with  bills  attached  were  negotiated, 
etc.,  testimony  that  witness  did  not  personally  expect  to  make  shipments 
when  be  drew  bills  was  not  Incompetent,  as  a  statement  of  opinion, 
where  answer  was  limited  to  his  own  expectation,  and  amounted  to  no 
more  than  that  witness  gave  no  instructions  for  staipment  when  be 
drew  the 'bills. 

13.  Post  Office  ^=s>49 — Offenses— EvinBiNOB. 

In  a  prosecution  under  Pen.  Code,  {  215  (Comp.  St  1916,  |  10885),  for 
using  the  mails  in  connection  with  a  scheme  to  defraud,  whereby  de- 
fendants induced  ocean  carriers  to  issue  bills  of  lading  though  no  ship-  j 
ments  were  delivered,  and  drafts  with  the  bills  of  lading  attached  were  I 
negotiated,  etc.,  held,  that  testimony  that  witness  drawing  bills  of  lad- 
ing derlined  to  accept  power  on  ground  bills  of  lading  were  not  regular 
was  admissible  on  question  of  defendant's  Intent 

14.  Witnesses  «=277(4) — Cboss-Examination  of  Accused— Scope. 

Where  a  defendant  charged  with  violating  Pen.  Code,  i  215  (Comp. 
St.  1916,  §  10.385),  by  using  mails  in  connection  with  scheme  to  defraud, 
whereby  ocean  carriers  were  Induced  to  Issue  fraudulent  bills  of  lading, 
which  were  attached  to  drafts  that  were  negotiated,  testified  that  ac- 
ceptors who  understood  transaction  were  aUe  to  pay,  etc.,  cross-examina- 
tion as  to  amouut-of  acceptances  was  not  objection^le  as  relating  to  mat- 
ter not  brought  out  on  direct  examination.  ' 
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15.  W1TNXBSB8  «=3277(1) — GRoss-BxAunfATioir  of  Aooubbd — ^DnosEnoN. 

Where  a  defendant  vcriuntarily  takes  the  stand  he  waives  his  omi- 
stltutional  privilege,  and  the  extent  of  his  cross-examination  Is  a  mat- 
ter for  the  discretion  at  the  trial  Judge. 

16.  CsnaNAi,  Law  <8=s>721(2) — Aeoumbnt— DeraNDAWT's  Failtjkb  to  Testify. 

Where  defendant  took  tfce  stand,  hut  was  i>revented  from  answering 
quesHona  on  cross-examination  by  objections  that  they  did  not  come 
within  the  scope  of  the  direct  examination,  the  prosecutor  could  com- 
ment lu  his  argument  on  defendant's  failure  to  aiiawer. 
3  7.  CBiiaNAi.  Law  <S=>722% — Akouuent — Othkk  Offenseb. 

In  a  proaecntion  under  Pen.  Code,  {  215  (Comp.  St.  1916,  |  10885),  for 
using  the  malls  In  connection  with  a  scheme  to  defraud,  etc.,  where  de- 
fwdants,  who  had  becrane  baniuiipt,  contended  that  moneys  realized 
from  the  scheme  went  into  their  business,  argument  of  the  prosecutor 
as  to  dlq>osition  of  the  proceeds,  held  warranted,  not  being  in  effect  an 
attempt  to  charge  defendants  with  the  offense  of  concealment  in  bank- 
ruptcy. 
18.  Cbiuinai,  Law  9=»1134(4) — ^Motion  fob  Nkw  Tbial— REvncw. 

The  overruling  of  defendant's  motion  for  new  trial  cannot  be  reviewed 
on  writ  of  error.  *  > 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Lotiisiana;  Rufus  E.  Foster,  Judge. 

Albert  Le  ^Jore  and  Edward  E.  Carriere  were  convicted  of  having 
devised  a  scheme  or  artifice  to  defraud,  etc.,  in  violation  of  Penal  Code, 
§  215,  and  they  bring  error.    Affirmed. 

Charlton  R.  Beattie,  of  New  Orleans,  La.,  George  Wesley  Smith,  of 
Rayville,  La.,  and  Michel  Provosty,  of  New  Orleans,  La.,  for  plain- 
tiffs in  error. 

Jos.  W.  Montgomery,  U.  S.  Atty.,  of  New  Orleans,  La. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  [1]  1.  The  plaintiffs  in  error  were  con- 
victed of  having  devised  a  scheme  or  artifice  to  defraud  in  violation  of 
section  215  of  the  Ponal  Code  (Act  March  4,  1909,  c.  321, 35  Stat.  1130 
[Comp.  St.  1916,  §  10385]).  They  were  convicted  under  two  indict- 
ments, which  were  consolidated  before  trial,  and  tried  together.  Plain- 
tiffs in  error  objected  to  the  consolidaticm,  and  assign  the  order  of  the 
court  directing  the  consolidation  as  error ;  but  this  was  a  discretionary 
matter,  and  no  abuse  of  discretion  is  shown  in  the  record. 

[2,  3]  2.  The  plaintiffs  in  error  also  assign  as  error  the  refusal  of 
the  District  Court  to  direct  a  verdict  of  acquittal.  Section  215  re- 
quires of  the  government,  in  order  to  prove  its  case,  to  establish  but 
two  things :  The  formijig  or  devising  a  scheme  to  def  raudj  and  the  de- 
posit in  the  post  office  of  a  letter  to  effectuate  the  scheme.  Among  oth- 
er classes  of  frauds  mentioned  in  the  section  is  devising  of  a  scheme 
to  defraud  by  means  of  false  representations,  and  this  is  the  class  of 
fraud  relied  upon  by  the  government  in  this  case  for  conviction.  No 
questions  presented  by  the  appeal  relate  to  the  second  proposition,  i. 
€.,  the  use  of  the  mails  by  the  plaintiffs  in  error.  It  is  denied  by  them 
that  they  devised  any  scheme  to  defraud  the  parties  they  are  alleged  in 
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the  indictments  to  have  intended  to  defraud.  The  scheme  relied  upon 
by  the  government  was,  briefly  stated,  this :  The  plaintiffs  in  error  were 
engaged  in  the  business  of  exporting  staves  from  the  ports  of  Mobile 
and  New  Orleans  to  European  countries,  and  had  been  so  engaged  for 
many  years  before  their  bankruptcy.  The  staves  were  exported  by 
them  to  three  or  four  regular  consignees,  among  whom  was  the  firm 
of  B.  Gairard  Fils,  in  Paris.  They  had  also  formed  a  branch  in  Eng- 
land, which  did  business  under  the  name  of  the  Uverpool  Stave  Com- 
pany, and  to  which  they  consigned  staves.  When  they  shipped  staves 
the  course  of  business  was  to  draw  on  the  consignee,  with  bill  of  lading 
for  the  staves  attached  to  the  draft,  and  to  procure  bankers  m  this 
country  or  abroad  to  purchase  or  discount  the  drafts.  The  drafts  were 
time  drafts,  which  required  acceptance  by  the  consignee  on  presenta- 
tion. Payment  followed  in  60  or  90  days  after  acceptance.  The  bills 
of  exchange  had  attached  to  them  a  slip,  directing  delivery  of  the  at- 
tached bill  of  lading  to  the  acceptor,  upon  his  acceptance,  and  the  course 
of  business  was  to'  make  delivery  of  the  bill  of  lading  to  the  consignee, 
upon  his  acceptance  of  the  draft  and  bill  of  exchange,  and  he  thereby 
acquired  title  to  the  staves,  if  any  were  shipped.  For  many  years  be- 
fore the  bankruptcy  of  the  firms  of  which  the  plaintiffs  in  error  were 
the  members  a  practice  had  sprung  up  between  these  firms  and  two 
steamship  lines,  the  Austro-American  Steamship  Company  and  the 
Vogeman  Line,  to  issue  bills  of  lading  to  the  firms  of  plaintiffs  in 
error  for  staves  when  no  stayes  had  been  in  fact  received  by  the  steam- 
ship company  for  transportation,  upon  a  letter  of  the  plaintiffs  in  error 
guaranteeing  future  delivery  of  staves  of  the  quantity  and  description 
set  out  in  the  bill  of  lading.  Certain  of  the  consignees  were  privy  to 
this  course  of  business.  The  evidence  tended  to  show,  with  reference 
to  the  Austro-American  Line,  at  least,  that  it  made  an  endeavor  to  lo- 
cate on  the  yard  of  plaintiffs  in  error  in  New  Orleans,  which  was  op- 
posite the  steamship  company's  dock,  staves  corresponding  to  the  re- 
quirement of  each  bill  of  lading,  and  to  identify  them.  However,  the 
staves  were  never  delivered  on  shipboard  in  a  large  majority  of  cases 
during  the  last  years  of  the  firms'  history.  Instead  of  shipping  the 
staves  to  the  consignee,  in  pursuance  of  the  bill  of  lading,  when  the 
draft  drawn  on  the  consignee  was  presented  to  him  for  acceptance  he 
accepted  the  draft,  detached  the  bill  of  lading,  and  surrendered  it  either 
to  the  officers  of  the  steamship  company  at  European  port  of  destina- 
tion or  returned  it  to  the  plaintiffs  in  error's  firm  in  this  country,  and 
they  in  turn  surrendered  it  to  the  steamship  company's  agents  at  point 
of  shipment.  Upon  receipt  of  the  bill  of  lading  the  steamship  com- 
pany surrendered  the  letter  of  guaranty  which  they  had  taken  to  se- 
cure delivery  of  the  staves  to  the  plaintiffs  in  error  or  their  firm.  Upon 
receiving  each  bill  of  lading  plaintiffs  in  error  drew  against  the  con- 
signee mentioned  in  it  for  the  purchase  price  of  the  supposed  ship- 
ment, attached  the  bill  of  lading  evidencing  the  shipment  to  the  draft, 
presented  the  draft,  with  bill  of  lading  attached,  to  S(Mne  banker  for 
discount,  and  received  the  proceeds  of  the  draft  from  the  banker.  The 
banker  thereupon  forwarded  the  draft  and  bill  of  lading  to  the  con- 
signee, through  its  correspondents,  and  procured  the  acceptance  of  the 
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draft  by  the  consignee,  and  the  consignee,  upon  presentment  of  the 
draft  for  payment,  would  pay  it,  though  he  had  never  received  any 
staves  at  all.  All  the  drafts  which  were  the  basis  of  all  the  counts  in 
both  indictments  had  been  presented  and  accepted  in  this  way,  though 
no  shipments  of  staves  had  been  made  to  answer  the  requisition  of  the 
bills  of  lading.  In  the  years  during  which  this  practice  was  pursued 
drafts  amounting  to  $16,000,000  had  pursued  this  course.  Many  of 
these  drafts  were  paid  by  subsequently  drawn  drafts,  which  were,  in 
eflfect,  renewals  of  the  previously  drawn  drafts.  This  course  of  busi- 
ness was  in  this  way  prolonged.  The  drafts  against  which  no  ship- 
ments of  staves  were  made,  and  which  were  not  mere  renewals,  rep- 
resented unsecured  loans  to  the  drawers.  At  the  time  of  the  bank- 
ruptcy there  were  outstanding,  accepted  but  unpaid,  grafts  in  an  amount 
largely  in  excess  of  a  million  dollars,  B.  Gairard  Fils  having  accepted 
over  ^  million  of  this  amount.  The  death  of  the  senior  Gairard  pre- 
cipitated the  crisis,  resulting  in  the  failurie  of  his  firm,  and  as  well  that 
of  the  other  consignees,  the  Liverpool  Stave  Company,  the  Association 
Industrielle  Fran^aise  of  Paris,  Cbulon,  Berthoud  &  Co.,  and  Fry, 
Miers  &  Co.  of  London,  and  thereafter  the  partnerships  of  which 
plaintiffs  in  error  were  members.  The  holders  of  the  drafts,  which 
were  outstanding,  accepted,  but  not  paid,  were  unable  to  obtain  pay- 
ment either  from  the  bankrupt  drawers  or  drawees,  and  had  no  re- 
course against  the  bills  of  ladii^  or  their  contents. 

The  positions  of  the  plaintiffs  in  error  are  twofold.  They  say  no 
fraud  was  committed  by  them  because  the  evidence  shows  that  they 
intended  that  the  drafts  should  be  paid  by  the  acceptors,  and  were  rea- 
sonably justified  in  believing  that  they  would  be  paid  from  the  fact  that 
over  a  course  of  previous  years  similar  drafts  had  been  paid  in  every 
case,  though  they  had  aggregated  millions,  and  because  the  consignees 
were  wiealthy  business  men,  who  were  supposed  to  be  amply  able  to 
respond  to  liabilities  such  as  were  represented  by  their  acceptances. 
They  further  say  that,  conceding  a  fraud  was  committed  by  the  false 
representation  contained  in  the  bill  of  lading  attached  to  the  drafts,  and 
to  cover  which  no  goods  had  been  delivered  to  the  issuing  steamship 
company  for  transportation,  the  persons  defrauded  were  not  the  bank- 
ers who  discounted  the  drafts,  as  the  indictments  charged,  because  the 
law  and  the  direction  contained  on  the  slips  attached  to  the  drafts  ad- 
vised them  that  the  bills  of  lading  were  security  for  the  acceptance 
only  of  the  drafts,  and  not  for  their  payment,  and  because  all  the 
drafts  set  out  in  the  indictment  were  in  fact  accepted,  and  the  bills  of 
lading  delivered  to  acceptors  for  their  disposition,  and  it  was  imma- 
terial to  the  bankers,  after  acceptance,  whether  the  bills  of  lading  were 
true  or  false.  They  also  say  that,  according  to  the  course  of  business, 
the  bankers  invariably  exacted  of  the  consignees  either  an  acceptance 
on  the  draft  itself,  or  a  cabled  agreement  to  accept,  which  was  its 
equivalent,  before  any  money  was  advanced  on  the  faith  of  them. 

As  to  the  first  contention,  the  fraud  asserted  by  the  government 
against  the  plaintiffs  in  error  was  not  the  drawing  of  the  drafts  and 
obtaining  the  proceeds  oi  the  discount  thereof,  intending  not  to  pay 
the  drafts,  either  primarily  through  the  acceptors  or  secondarily  them- 
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selves.    If  it  had  been,  an  expectation,  actually  and  reasonably  enter- 
tained by  the  drawers  that  the  acceptors  were  able  and  willing  to  pay 
the  drafts,  might  have  deprived  the  transaction  of  a  fraudulent  intent 
to  obtain  the  proceeds  of  the  discount  of  the  drafts,  expectii^  the  . 
drafts  not  to  be  paid.    The  fraud  r*lied  upon,  however,  consisted  in  an 
alleged  false  representation  contained  in  the  bills  of  lading,  materially 
affecting  the  ability  of  the  acceptors  to  pay  the  drafts,  and  inducing 
the  bankers  to  part  with  their  money,  when  they  might  have  been  un- 
willing to  do  so  if  no  such  representations  had  been  made.  •  The  bill 
of  lading  recited  the  delivery  by  plaintiffs  in  error  to  the  issuh^;  steam- 
ship company  for  transportation  to  the  consignee  and  drawee  of  staves 
in  value  equal  to  the  amount  of  the  draft. 

As  to  the  second  contention,  such  representation  might  constitute 
a  material  inducement  to  the  bankers  to  advance  on  the  drafts  in  two 
ways :  First,  it  was  an  assurance  that"  the  drawee  would  be  put  in  funds 
from  the  proceeds  of  the  sale  of  the  staves  when  recmed  sufficient  to 
take  up  the  drafts,  and,  second,  it  gave  to  the  numerous  transactions 
evidenced  by  the  drafts  and  bills  of  lading  the  appearance  of  regular 
purchases  of  merchandise  by  the  drawers,  and  the  mea^s  of  paying  the 
sellers  in  a  commercially  recognized  and  customaiy  way,  when  in  truth 
and  in  fact  the  transactions  were  not  purchases  of  staves  by  the  draw- 
ees, but  mere  unsecured  loans  to  the  drawers  from  the  drawees,  under 
the  disguise  of  regular  dealings  between  seller  and  buyer  of  merchan- 
dise. 

The  function  of  the  bills  of  lading  was  not  altogether  limited  to  that 
of  security  for  the  acceptance  of  the  draft.  Conceding  that  the  bank- 
ers were  not  entitied  to  look  to  the  bills  of  lading  as  security  for  either 
the  acceptance  or  payment  of  the  drafts,  we  still  think  that  the  recital 
might  well  constitute  a  material  representation  (1)  that  the  acceptor 
would  have  funds  with  which  to  pay  the  draft  when  it  matured,  and 
(2)  that  the  transaction  was  one  in  the  r^;ular  course  of  mercantile 
business,  and  not  an  irregular  way  of  borrowing  money  without  se- 
curity. If  the  representation  was  false,  in  that  no  staves  were  intended 
to  be  shipped  when  the  bills  of  lading  were  issued  and  presented  to 
the  bankers  with  the  drafts,  then  it  was  probable  that  the  bankers  would 
be  defrauded  in  either  of  the  ways  stated  by  such  false  representations. 
Again,  the  offense  created  by  section  215  required  proof  only  of  the 
devising  of  a  scheme  or  artifice  to  defraud.  It  does  not  require  the 
government  to  establish  that  any  person  was  actually  defrauded  by  the 
scheme.  In  this  it  differs  from  the  offense  of  obtaining  money  or  prop- 
erty by  false  pretenses.  Even  though  the  drafts,  the  basis  of  the  vari- 
ous counts  in:  the  indictment,  were  in  fact  accepted  before  the  banks 
made  advances  on  them,  and  even  though  such  had  been  the  usual 
course  of  business,  it  would  not  follow  necessarily  that  the  plaintiffs  in 
error  knew  that  acceptances  would  always  precede  advances,  when  they 
formed  or  designed  the  scheme,  so  as  to  exclude  all  idea  that  the  plain- 
tiffs in  error  anticipated  that  the  bankers  might  rely  upon  the  security 
of  the  bills  of  lading  pending  the  time  they  made  the  advances  and 
the  time  of  acceptance.  We  think  the  jury  were  authorized  to  infer 
that  the  alleged  false  representations  in  the  bills  of  lading  were  of  a 
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character  calculated  to  deceive  and  defraud  the  bankers  who  advanced 
on  the  faith  of  them,  and  this  though  the  bills  of  lading  were  security 
for  the  acceptance  only,  and  not  for  the  payment  of  the  drafts. 

If  the  plaintiffs  in  error  devised  a  scheme  to  deceive  by  false  rep- 
resentations the  takers  of  the  drafts  as  to  a  material  fact,  affecting  the 
ability  of  the  acceptors  to  pay  the  drafts,  or  affecting  the  value  of  the 
security  accompanjring  them,  or  the  regularity  of  the  transaction  evi- 
denced by  them,  and  which  was  calculated  to  deceive  them  and  induce 
them  to  discount  the  drafts,  when  otherwise  they  would  not  have  done 
so,  we  think  a  case  would  be  made  out  under  section  215  of  the  Crim- 
inal Code,  though  the  plaintiffs  in  error  beHeved,  and  had  reasonable 
grounds  for  believing,  that  the  drafts  would  be  accepted  and  paid  by 
the  drawees.  The  bankers  would  have  been  defrauded  by  a  false  rep- 
resentation that  induced  them  to  believe  they  were  getting  something 
more  secure  than  they  actually  got,  and  the  forming  of  a  plan  to  do 
this  by  means  of  false  representations  would  be  the  devising  of  a 
scheme  to  defraud  within  the  express  terms  of  section  215. 

The  presentation  to  a  bank  for  discount  of  a  draft  with  a  bill  of  lad- 
ing attached  well  could  be  regarded  as  a  request  to  cash,  or  make  an 
advance  on,  the  price  of  goods  shipped,  and  as  a  representation  that 
the  drawee's  acceptance  would  amount  to  a  promise  to  pay  for  goods 
actually  shipped  and  by  the  delivery  of  the  bill  of  lading  made  subject 
to  his  order.  The  absence,  without  the  knowledge  of  the  discounting 
bank,  of  a  real  shipment  would  make  the  discounting  of  the  draft  the 
financing  of  what  appeared  to  be  a  real  movement  of  goods,  but  which 
m  reality  was  a  mere  deceptive  appearance  of  such  a  transaction.  On 
the  face  of  it  the  sui^osed  actual  shipment  of  goods  is  a  basis  for  a 
credit  or  advance  so  obtained,  it  appearing  that  the  drawers  were  part- 
ing with  the  goods  called  for  by  the  bill  of  lading,  and  that  the  drawee 
by  his  acceptance  would  be  promising  to  pay  for  goods  in  transit  con- 
signed to  him  or  his  order.  The  result  of  such  operations  was  that 
what  the  drawers  and  drawees  realized  from  them  came  from  the  dis- 
counting banks,  and  not,  as  it  appeared,  from  staves  owned,  shipped, 
and  received. 

For  these  reasons  we  do  not  think  the  District  Court  erred  in  refusing 
to  direct  an  acquittal. 

[+]  3.  The  next  assignment  is  based  on  a  portion  of  the  chai^ge  of 
the  District  Judge.    The  part  complained  of  is  as  follows ; 

"But  If  the  only  reason  or  cause  of  their  discounting  of  the  draft  was  the 
reason  that  they  believed  that  the  goods  had  been  shipped,  as  set  out  in 
tbe  blU  of  lading,  that  would  be  a  false  pretense  and  a  fraudulent  scheme,  and 
the  mailing  of  the  letters  In  furtherance  of  that  would  complete  a  federal 


Taken  by  itself,  the  part  complained  of  may  omit  reference  to  some 
of  the  elements  of  the  offense,  and,  by  reason  of  the  omission,  appear 
to  lay  undue  emphasis  on  the  influence  the  representations  had  on  the 
bankers;  but  the  extract  is  not  to  be  separated  from  its  context,  nor 
considered  apart  from  the  rest  of  the  charge.  When  considered  with 
the  rest  of  the  charge,  we  see  no  error  in  it. 

[5]  .4.  The  plaintiffs  in  error  complain  of  the  refusal  of  the  District 
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Judge  to  grant  certain  of  their  special  requests  to  charge.  We  think 
the  first,  if  abstractly  correct,  has  no  application  to  a  case  of  alleged 
fraud  based  on  false  representations  as  to  the  shipment  of  goods  con- 
tained in  a  bill  of  lading.  The  most  visionary  could  not  hope  that  mer- 
chandise not  delivered  to  the  carrier  would  reach  the  consignee.  Thb 
was  the  gist  of  the  scheme  to  defraud  charged  in  the  indictment. 

We  thmk  requests  numbered  from  2  to  7,  inclusive,  were- otherwise 
substantially  charged  by  the  court.  They  relate  to  the  principle  that 
the  bills  of  lading  attached  to  the  drafts  secured  the  acceptance  and  not 
the  payment  of  the  drafts,  as  was  held  in  the  case  of  National  Bank 
V.  Merchants'  Bank,  91  U.  S.  92,  23  L.  Ed.  208. 

Requests  numbered  8,  9,  and  10  predicated  the  guilt  of  the  plaintiffs 
in  error  upon  the  belief  of  the  jury  that  they  entertained  no  reasonable 
expectation  that  the  drafts  would  bo  paid  when  they  procured  their  dis- 
count.   We  do  not  think  they  assert  the  law  of  this  case. 

[B]  The  eleventh  request  is  to  the  effect  that  good  character,  when 
proven,  might  of  itself  generate  a  reasonable  doubt  of  the  guilt  of  plain- 
tiffs in  error.  The  District  Judge  charged  fully  upon  the  effect  of  evi- 
dence of  good  character  in  other  respects.  The  plaintiffs  in  error  rely 
upon  the  statement  of  the  court  in  the  opinion  in  the  case  of  Edgington 
V.  United  States,  164  U.  S.  361-366,  17  Sup.  Ct.  72,  74  (41  L.  Ed.  467). 
that  "the  circumstances  may  be  such  that  an  established  reputation  for 
good  character,  if  it  is  relevant  to  the  issue,  would  albne  create  a  rea- 
sonable doubt,  although  without  it  the  other  evidence  would  be  con- 
vincing." What  the  court  decided  in  that  case  was  that  the  value  of 
evidence  of  good  character  was  not  confined  to  doubtful  or  conflicting 
cases,  or  not  to  be  considered  by  the  jury  "unless  the  other  evidence 
left  the  mind  in  doubt,"  but  that  the  weight  of  authority  was  to  the 
effect  that  good  character  in  any  case,  when  considered  in  connection 
with  the  other  evidence  in  the  case,  might  generate  a  reasonable  doubt 
What  the  court  said  with  reference  to  reputation  for  good  character 
under  some  circumstances  alone  being  sufficient  to  create  a  reasonable 
doubt,  though  without  it  the  other  evidence  would  be  convincing,  was 
said  by  way  of  argument,  and  not  to  announce  a  rule  of  law  to  be  given 
in  charge  to  the  jury.  We  do  not  think  that  the  trial  judge  was  re- 
quired to  charge  tfie  jury  in  the  language  quoted  from  the  opinion. 

[7,  8]  5.  (a)  Exceptions  to  rulings  on  the  evidence  are  relied  upon 
for  reversal.  The  District  Judge  permitted  the  government  to  intro- 
duce in  evidence  the  books  of  account  of  the  partnerships  in  which 
plaintiffs  in  error  were  partners.  They  were  produced  by  the  trustee 
in  bankruptcy  of  the  partnership,  who  had  taken  possession  of  them, 
as  the  books  of  the  bankrupt  firm.  The  plaintiffs  in  error  objected  to 
their  use  by  the  government  upon  the  ground  that  they  were  compul- 
sorily  produced.  The  case  of  Johnson  v.  United  States,  228  U.  S.  457, 
33  Sup.  Ct.  572,  57  L.  Ed.  919,  47  L.  R.  A.  (N.  S.)  263,  holds  to  the 
contrary.  Objection  was  also  made  to  that  part*  of  the  books  which 
contained  the  personal  accounts  of  the  plaintiffs  in  error,  upon  the  ad- 
ditional ground  that  such  accounts  were  immaterial  to  any  issue  in  the 
case.  The  plaintiffs  in  error  contended  that  the  money  obtained  on 
the  irregular  drafts  all  went  into  the  business  of  the  partnerships  with 
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which  thqr  were  connected.  We  think  the  government  had  the  right 
to  show,  by  way  of  explanation,  the  amounts  that  were  drawn  out  of 
the  partnerships  by  the  plaintiffs  in  error,  the  individual  partners. 

[9, 10]  (b)  The  plaintiffs  in  error  also  complain  of  the  admission  in 
evidence  of  a  cablegram  addressed  to  one  Medinger  at  Paris,  and  de- 
livered by  the  plaintiff  in  error  Carriere  to  the  witness  Lambert  to  be 
coded  and  transmitted  to  the  addressee.  The  loss  of  the  original  mes- 
sage was  proven,  and  a  foundation  laid  for  the  introduction  of  the  copy. 
The  cablegram  was  sent  three  or  four  days  after  the  failure  of  the 
firms  in  which  the  plaintiffs  in  error  were  partners,  and  directed  the 
addressee,  their  Paris  representative,  to  get  some  bills  of  lading  issued 
by  the  Austro-American  Steamship  Company  which  were  supposed  to 
be  in  the  possession  of  Marquand  Gairard,  son  of  the  senior  partner 
of  B.  Gairard  Fils,  and  to  destroy  them  as  soon  as  received.  It  is  true 
these  bills  of  lading  were  testified  to  have  been  others  than  those  set 
out  in  the  indictments,  and  it  was  shown  that  the  cabl^pram  was  sent 
at  the  instance  of,  and  in  an  endeavor  to  protect,  the  Austro-American 
Steamship  Company,  yet  it  constituted  an  attempt  on  the  part  of  the 
plaintiff  in  error  Carriere  to  destroy  evidence,  and  was  admissible,  cer- 
tainly, as  against  him,  ior  that  reason.  Upon  tiie  issue  of  fraudulent 
intent  the  evidence  was  not  confined  to  the  transactions  set  out  in  the 
indictments.  Proof  of  the  use  of  other  bills  of  lading  by  plaintiffs  in 
error,  to  cover  which  no  goods  were  shipped,  was  competent  upon  this 
issue. 

[\\]  (c)  The  bankers  who  testified  for  the  government,  and  who  had 
made  advances,  were  asked  whether  they  would  have  made  advances 
on  the  drafts  if  no  bills  of  lading  had  been  attached  to  them,  or  if  they 
had  been  informed  that  no  goods  were  shipped  to  comply  with  the  re- 

?uirements  of  the  bills  of  lining,  and  were  permitted  to  answer  in  dif- 
erent  ways  that  they  would  not  have  done  so.  The  questions  were  ob- 
jected to  as  being  irrelevant  and  calling  for  expressions  of  opinion  from 
the  witness.  In  a  prosecution  under  section  215  the  government  is  not 
required  to  show  that  the  fraudulent  scheme  devised  was  successful, 
or  that  the  party  intended  to  be  defrauded  was  actually  defrauded.  It 
is  enough  for  it  to  show  that  the  scheme  devised  was  one  that  was  cal- 
culated to  defraud.  The  evidence  should  be  considered  as  directed  to 
the  issue  as  to  whether  the  representations  in  the  bills  of  lading  were 
of  a  nature  likely  to  deceive,  and  not  to  the  issue  as  to  whether  the  wit- 
ness was  in  fact  deceived  by  them  in  the  instant  case,  as  would  have 
been  the  case  if  the  prosecution  had  been  for  obtaining  money  by  false 
pretenses.  The  witnesses  were  bankers,  accustomed  to  dealing  in  drafts 
of  like  kind.  Their  evidence  was,  in  effect,  that  bankers  purchasing 
drafts  drawn  for  the  purchase  price  of  merchandise,  with  bills  of  lad- 
ing attached,  would  rdy  upon  the  genuineness  of  the  bill  of  lading,  and 
the  representation  that  the  goods  had  been  shipped,  as  recited  by  it,  in 
buying  the  drafts.  This  did  no  more  than  state  the  course  of  business 
among  bankers  in  this  respect,  and  was  testified  to  by  witnesses  who 
were  experts  familiar  with  the  customs  of  bankers  in  such  matters.  We 
think  the  evidence  was  material  upon  the  issue  as  to  whether  or  not  the 
recitals  of  the  receipt  of  the  staves  in  the  bills  of  lading  were  calculated 
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to  deceive  purchasers  of  the  drafts  to  which  the  bills  of  lading  were 
attached,  and  that  it  was  evidence  of  the  effect  of  such  recitals  accord- 
ing to  the  course  of  business  among  bankers,  rather  than  the  mere 
opinion  of  the  witness  as  to  the  effect  of  the  representation  upon  him 
in  a  specific  instance.  But  if  the  evidence  called  for  by  the  questions 
objected  to  was  subject  to  the  objections  made,  the  admission  of  it 
was  not  such  error  as  would  justify  a  reversal  of  the  judgment. 
There  was  other  unquestionably  competent  evidence  to  support  a  find- 
ing that  banks  applied  to  were  likely  to  be  influenced  to  discount  drafts 
accompanied  by  bills  of  lading  by  a  reliance  on  the  bills  of  lading  evi- 
dencing real  shipments  of  goods.  The  other  evidence  disclosed  by 
the  record  is  such  as  to  satisfy  us  that  the  exclusion  of  the  testimony 
in  question  would  not  have  resulted  in  a  finding  different  from  the  one 
made.  It  is  not  reasonably  supposable  that,  in  the  absence  of  that  tes- 
timony, the  jury  would  have  failed  to  conclude  from  the  other  evidence 
adduced  that  the  defendants  would  not  have  met  with  the  same  suc- 
cess in  realizing  on  their  drafts  if  it  had  been  made  known  to  the  banks 
dealt  with  that  the  bills  of  lading  accompanying  drafts  presented  for 
discount  did  not  represent  any  actual  shipments  of  goods,  and  that  the 
means  of  paying  accepted  drafts  would  be  obtained  from  the  same  or 
other  banks  by  discounting  other  subsequently  drawn  drafts,  also  ac- 
companied by  bills  of  lading  which  represented  no  actual  movement  of 
goods.  It  seems  that  it  would  not  be  going  too  far  to  say  that  it  may 
be  treated  as  a  matter  of  common  knowledge  that  credits  or  advances 
by  banks  based  upon  what  appears  to  be  actual  movements  of  com- 
modities in  legitimate  commerce  would  not  be  as  readily  obtainable  if 
the  falsity  of  the  appearance  of  reality  is  made  known  when  the  credits 
or  advances  are  applied  for. 

[12]  (d)  The  witness  Harris  was  permitted  to  testify  that  he  per- 
sonally did  not  expect  to  ship  the  staves  when  he  drew  the  bills  of  lad- 
ing, against  objection  that  this  was  the  statement  of  opinion  of  the  wit- 
ness. The  answer  of  this  witness  was  liniited  to  his  own  expectation, 
and  the  context  shows  that  it  amounted  to  no  more  than  a  statement 
that  he  gave  no  instructions  at  the  time  he  drew  the  bills  of  lading  for 
the  delivery  of  the  staves  for  shipment.  This  appears  from  his  testi- 
mony that  "there  had  been  shipments  of  staves  made  against  the  bill 
of  lading  drawn  with  a  letter  of  guarantee."  His  testimony  as  to  his 
own  expectation,  based  on  the  fact  that  he  had  given  no  instructions  to 
ship,  was  competent. 

[13]  (e)  The  same  witness  was  permitted,  against  objection,  to  tes- 
tify to  a  conversation  between  himself  and  the  plaintiffs  in  error,  in 
which  he  declined  to  accept  a  power  of  attorney  from  plaintiffs  in  error, 
assigning  to  them  as  his  reason  that  he  did  not  think  the  bills  of  lading 
were  regular.  This  evidence  tended  to  bring  home  prior  notice  to  plain- 
tiffs in  error  of  the  irregularities  in  the  bills  of  lading,  and  was  ma- 
terial upon  the  question  of  whether  or  not  they  intended  to  defraud. 

[14,  15]  (f)  The  plaintiff  in  error  Carriere  voluntarily  testified  in  his 
own  behalf.  On  cross-examination  he  was  asked,  by  the  United  States 
attorney  as  to  the  amount  of  accepted  and  unpaid  drafts  outstanding 
against  B.  Gairard  Fils  at  the  time  of  the  failure  of  that  firm,  and  also 
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as  to  the  financial  condition  of  the  Liverpool  Stave  C(nnpany,  and  was 
permitted  to  answer,  against  the  objection  that  it  was  matter  not 
brought  out  upon  direct  examination,  and  on  which  he  could  not  be 
properly  cross-examined.  The  witness  had  testified  on  his  direct  ex- 
amination to  facts  tending  to  sustain  the  ability  of  the  two  firms  men- 
tioned to  pay  their  acceptances.  It  was  proper  cross-examination  to 
show  the  amount  of  sudi  acceptances  and  any  fact  tending  to  throw 
light  on  the  financial  condition  of  either  acceptors.  The  jdaintiff  in 
error  having  voluntarily  offered  himself  as  a  witness,  the  waiver  of 
his  constitutional  privilege  was  complete,  and  the  extent  and  latitude 
of  the  cross-examination  was  a  matter  for  the  discretion  of  the  Dis- 
trict Judge.  Diggs  v.  United  States,  242  U.  S.  470,  37  Sup.  Ct.  192, 
61  L.  Ed.  442,  L.  R.  A.  1917F,  502. 

[II]  6.  The  plaintiffs  in  error  excepted  to  the  closing  argument  of  . 
the  District  Attorney  in  two  respects: 

(a)  Upon  the  comment  of  the  -District  Attorney  on  the  failure  of  the 
plaintiff  in  error  Carriere  to  answer  certain  questions  asked  him  on 
cross-examination  to  which  objection  had  been  sustained.  The  objec- 
tions were  based  altogether  upon  the  ground  that  the  matter  inquired 
about  was  not  within  the  scope  of  direct  examination  of  the  witness. 
It  is  contended  that  comment  on  his  failure  to  answer  was  in  violation 
of  his  constitutional  privilege. 

In  the  case  6f  Caminetti  &  Diggs  v.  United  States,  242  U.  S.  470- 
493,  37  Sup.  Ct.  192,  61  L.  Ed.  442,  L.  R.  A.  191 7F,  502,  the  Supreme 
Court,  sustaining  an  instruction  given  by  the  District  Court,  that  the 
failure  of  the  defendant  Diggs,  who  had  taken  the  stand  in  his  own 
behalf,  to  explain  incriminating  circumstances,  might  not  only  be  com- 
mented upon  by  counsel,  but  might  be  considered  by  the  jury,  with  all 
the  other  circumstances,  as  to  his  guilt  or  innocence,  said : 

"This  Instruction,  It  Is  contended,  was  error  to  USat  It  permitted  the  Jury 
to  draw  Inferences  a!;aln8t  the  accused  from  failure  to  explain  Incriminating 
drcniTi stances  when  It  was  within  his  power  to  do  so,  and  thus  operated  to  his 
prejudice,  and  virtually  made  him  a  witness  against  himself.  In  derogation 
of  rlehts  secured  by  the  Fifth  Amendment  to  the  federal  Constitution. 

"There  is  a  difference  of  opinion  expressed  In  the  cases  upon  this  subject, 
the  Circuit  Court  of  Appeals  In  the  Eighth  Circuit  holding  a  contrary  view,  as 
also  did  the  Circuit  Court  of  Appeals  In  the  First  Circuit.  See  Balllet  v. 
United  States,  129  Fed.  689  [64  O.  C.  A.  201] ;  Myrick  v.  United  States,  219 
Fed.  1  [134  C.  C.  A.  619].  We  think  the  better  reasoning  supports  the  view  sus- 
tained In  the  Court  of  Appeals  in  this  case,  which  Is  that  where  the  accused 
takes  the  stand  In  his  own  behalf,  and  voluntarily  testifies  for  himself  (Act  of 
March  16.  1878,  c.  3T,  20  Stat.  30  [Comp.  St.  1916,  (  1465]),  he  may  not  stop 
short  In  his  testimony  by  omitting  and  failing  to  explain  incriminating  cir- 
cumstances and  events  already  In  evidence,  in  which  he  participated  and  con- 
cerning which  he  is  fully  informed,  without  subjecting  his  silence  to  the  Infer- 
ences to  be  naturally  drawn  from  it, 

"The  accused  of  all  persons  had  It  within  his  power  to  meet,  by  his  own 
account  of  the  facts,,  the  incriminating  testimony  of  the  girls.  When  he 
took  the  witness  stand  In  his  own  behalf  he  voluntarily  relinquished  his  privi- 
lege of 'silence,  and  on^t  not  to  be  heard  to  speak  aloue  of  those  tilings  deem- 
ed to  be  for  his  Interest  and  be  silent  where  he  or  his  counsel  regarded  It 
for  his  Interest  to  remain  so,  without  the  fair  Inference  which  would 
naturally  spring  from  his  speaking  only  of  those  things  which  would  ex- 
cnlpnte  him  and  refraining  to  speak  upon  matters  within  his  knowledge 
which  might  incriminate  him." 
253  F.— 67 
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The  District  Court,  therefore,  did  not  err  in  permitting  comment 
upon  the  failure  of  the  plaintiff  in  error  Carriere  to  answer  mateiial 
questions  asked  him  on  cross-examination,  which  he  was  prevented 
from  answering  by  an  objection  interposed  by  his  cotmsel  upon  the 
sole  ground  that  they  did  not  come  witiiin  the  scope  of  the  direct  ex- 
amination. 

[17]  (b)  The  District  Attorney's  argument  was  also  excepted  to  be- 
cause he  asked  the  jury  what  had  become  of  the  large  amount  of  mon- 
ey, represented  by  the  luipaid  acceptances,  and,  answering  his  own 
question,  said  to  the  jury  that  he  suspected  some  one  of  the  defend- 
ants had  gotten  a  lai^e  amount  of  money  from  the  proceeds  of  the 
drafts.  The  contention  of  the  plaintiffs  in  error  is  that  this  was  in  ef- 
fect charging  the  plaintiffs  in  error  with  a  separate  offense — ^the  con- 
.  cealment  of  assets  from  their  trustee  in  bankruptcy.  It  is  equally  ca- 
pable of  being  interpreted  as  an  aiigument  that  the  plaintiffs  in  error  had 
gotten  and  disposed  of  the  money  before  bankruptcy.  The  issue  of 
what  was  done  with  the  proceeds  of  the  drafts,  whether  material  or  not, 
was  treated  as  being  material  by  both  parties.  The  plaintiffs  in  error, 
through  their  counsel,  attempted  to  show  that  all  the  proceeds  of  the 
drafts  went  into  the  stave  business  of  the  plaintiffs  in  error.  The  gov- 
ernment, through  the  district  attorney,  argued  that  the  plaintiffs  in 
error  individually  benefited  by  the  money,  other  than  their  benefit  as 
members  of  the  partnerships.  There  was  evidence  in  the  record  from 
which  the  jury  might  have  drawn  dther  inference,  and  it  was  proper 
foi-  the  district  attorney  to  support  by  argument  tfie  inference  of  in- 
dividual appropriation.  Whether  plaintiffs  in  error  derived  benefit 
from  the  transactions  individually  or  as  partners  seems  unimportant 
upon  the  question  of  their  guilt  or  innocence. 

[18]  7.  Complaint  is  made  also  of  the  overruling  of  the  motion  for 
a  new  trial,  but  the  action  of  the  District  Judge  on  the  motion  is  not 
subject  to  review  by  this  court. 

No  error  appearing  in  the  record,  the  judgment  of  the  District  Court 
is  affirmed. 


TATUM  V.  LOtnSVIIXB  ft  N.  K.  CO. 

(Circuit  Court  of  Appeals,  Fifth  drcait    October  29,  1918.) 

No.  3263. 

1.  Railroads  «=»305(2) — Cbossino  Accidbnts — Frightening  Horse. 

A  petition  setting  np  Injuries  when  plaintiff's  horse  and  buggy  collided 
with  defendant's  train,  which  alleged  defendant's  flagman  gave  no  warn- 
ing until  the  horse  was  only  a  few  feet  from  the  tracks,  when  the  flag- 
man swung  his  flag  directly  before  the  animal,  scaring  It,  etc.,  held  to 
state  a  cause  of  action  for  negligence.. 

2.  Pleading  <8=>214(1) — ^DiMtniREB — ^Admission& 

A  demurrer,  for  the  purpose  of  the  demurrer,  admits  as  true  the  alle- 
gations of  the  pleading  attacked. 

3.  Pleading  ^=>8(17) — Conclusions — Negligenob. 

Negligence  being  the  ultimate  fact  to  be  pleaded,  and  not  mere  conclu- 
sions of  law,  a  declaration  or  petition  charging  defendant  with  an  act 

^EsFor  other  cases  see  uune  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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injurious  to  plaintiff,  with  a  general  allegation  ot  negligence,  etc.,  Is 
suffldent,  at  least  against  general  demurrer,  without  setting  forth  the 
details  of  acts  causing  Injury,  unless  they  could  not  be  negligent  under 
any  drcnmstances. 

4.  Neouoence  «==>56(1) — Pboxikatk  Cause. 

It  is  only  when  causes  are  Independent  of  eadi  other  that  the  nearest 
hecomes  the  causa  prozlma. 

5.  Neouokhce  ^=3136(9) — ^Actions — Jubt  Qitestion. 

In  cases  of  doubt  as  to  the  existence  of  negligence,  where  °lt  8e«ns  possi- 
ble for  reasonable  men  to  reach  more  than  one  conclusion,  the  better 
rule  Is  to  leare  the  question  of  negligence  to  tlie  Jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Georgia;  William  T.  Newman,  Judge. 

Action  by  W.  P.  Tatum  against  the  Louisville  &  Nashville  Railroad 
Company.  There  was  a  judgment  sustaining  a  demurrer  and  dismiss- 
ing the  petition,  and  plaintiff  brings  error.  Reversed  and  remanded, 
with  directions.  • 

Reuben  R.  Arnold,  of  Atlanta,  Ga.,  for  plaintiff  in  error. 
John  L.  Tye  and  Henry  C.  Peeples,  both  of  Atlanta,  Ga.,  and  D. 
W.  Blair,  of  Marietta,  Ga.,  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

SHEPPARD,  District  Judge.  This  is  an  action  for  damages  for 
personal  injuries  to  the  plaintiff  in  error,  due  to  a  collision  of  plain- 
tiff's horse  and  vehicle  with  defendant's  train  at  the  Main  street  cross- 
ing of  the  defendant's  railroad  in  the  town  of  Cartersville,  Ga.  There 
was  a  demurrer  to  the  first  petition,  which  was  sustained,  with  leave 
to  amend,  which  was  done;  the  am«ndment  not  differing  very  ma- 
terially from  the  averments*  of  the  original  petition,  except  that  the 
allegation  in  the  fifth  paragraph  of  the  first  pleading  that  "the  horse 
took  fright  at  an  automobile  and  began  to  run  towards  the  railroad 
crossing,  near  which  the  watchman  flaunted  his  red  flag,  which  caused 
the  horse  to  shy  to  the  right,  striking  a  large  rock,  in  connection  with 
the  Hnoke  of  a  passenger  train,"  is  auspiciously  "stricken." 

In  the  amended  pleading  no  allusion  is  made  to  an  automobile  scar- 
ing the  horse,  nor,  indeed,-  that  the  horse  was  frightened,  nor  that  the 
horse  "in  its  fright  had  gotten  completely  beyond  control  of  plaintiff," 
nor  that  "connection  with  the  smoke  of  a  passenger  train"  had  any- 
thing to  do  with  the  collision. 

In  the  last  paragraph  of  the  amendment,  the  plaintiff  attempts  to 
lay  aside  the  "weights  that  doth  so  easily  beset,"  by  striking  all  alle- 
gations in  the  original  petition  which  are  "inconsistent  with  this  amend- 
ment." To  this  method  of  pleading,  we  note  in  passing,  the  defend- 
ant properly  complains  under  one  assignment  of  its  demurrer. 

The  second  pleading,  which  is  styled  "Amendment  to  Declaration," 
omitting  for  the  sake  of  brevity  and  perspicuity  the  argument  and  evi- 
dence with  which  it  bristles,  states  in  substance  that  plaintiff  was  driv- 
ing a  horse  attached  to  a  buggy  on  Main  street  in  the  town  of  Carters- 
ville, towards  the  railroad  crossing  on  said  street;   that  Main  street 
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is  Straight  for  250  yards  in  the  direction  from  which  plaintiff  was 
approaching ;  that  defendant  maintained  a  watchman  at  said  crossing, 
who  had  a  clear  view  of  the  plaintiff  the  distance  of  250  yards.   One 
hundred  and  sixty  feet  irom  the  crossing  in  the  direction  from  which 
plaintiff  was  approaching  was  the  intersection  of  Main  and  Public 
Square  streets,  the  latter  90  to  100  feet  wide.    When  plaintiff  reached 
this  street,  the  horse  was  going  at  a  brisk  trot,  but  under  "perfect 
control,"  and  could  ■  have  been   checked   up   or  easily  turned  into 
Public  Square.    While  plaintiff  was  traversing  the  street  the  said  dis- 
tance of  250  yards,  plaintiff  was  in  full  view  of  the  crossing,  which 
was  clear.    The  watchman,  who  was  standing  near  the  crossing,  had 
a  clear  view  of  plaintiff's  horse  and  buggy  cMning  in  his  direction  for 
a  distance  of  250  yards.    The  customary  warning  to  persons  of  the 
approach  of  trains  or  danger  was  to  step  to  the  center  of  the  crossing 
and  to  wave  a  red  flag.    While  plaintiff  was  driving  down  toward  the 
crossing  the  distance  before  mentioned,  the  watchman,  facing  in  his 
direction,  stood  with  his  stop  signal  "down  by  his  side,"  which  was 
notice,  if  not  an  invitation,  to  the  plaintiff  that  the  crossing  was  clear. 
At  that  time  the  train  approaching  the  Main  street  grade  crossing  could 
have  been  se^n  by  the  watchman  a  quarter  of  a  mile  away.    Plaintiff's 
view  of  the  track  in  the  direction  from  which  the  train  was  coming 
was  obstructed  by  buildings  and  box  cars,  and  by  the  exercise  of  ordi- 
nary care  he  could  not  have  known  of  the  approaching  train.     The 
train  gave  no  signal  of  its  approach,  and,  notwithstanding  the  watch- 
man's opportunity  to  signal  plaintiff  when  he  was  as  far  as  the  inter- 
section of  Public  Square  street  150  feet  away,  or  to  have  given  him 
timely  warning,  he  permitted  plaintiff  to  approach  within  25  or  30 
feet  of  the  crossing,  when  suddenly  he  sprang  in  front  of  the  horse, 
violently  gesticulating  and  waving  a  "huge  red  flag,"  which  fright- 
ened the  horse  and  caused  it  to  swerve  to  the  right  20  to  30  feet,  where 
the  buggy  struck  a  large  boulder,  when  the  horse  swerved  again  to  the 
left  and  sprang  onto  the  track,  where  the  buggy  was  demolished  by 
the  passing  train,  from  which  plaintiff  sustained  his  injuries. 

Plaintiff  alleges  as  concurrent  acts  of  negligence,  in  addition  to  the 
foregoing,  defendant's  failure  to  observe  the  blow-post  law  of  Georgia, 
a  violation  of  the  speed  ordinance  of  the  town  of  Cartersville,  and  fail- 
ure to  keep  a  lookout  on  the  engine  of  the  train.  In  view  of  the  con- 
clusion reached  upon  the  negligent  acts  here  sunmiarized,  only  brief 
notice  later  need  be  taken  of  the  concurrent  acts  of  negligence. 

[1,2]  Defendant  demurred  to  the  petition  as  amended,  specifying 
many  grounds,  which  altogether  amount  to  a  general  demurrer,  to  the 
effect  that  the  amended  pleading  stated  no  cause  of  action.  The  court 
sustained  the  demurrer  and  dismissed  the  petition,  and  this  order  is 
assigned  here  as  error.  The  question,  then,  presented  upon  this  as- 
signment, is :  Does  the  amended  declaration  state  a  cause  of  action  ? 
Do  the  acts  of  negligence  alleged  in  the  amended  pleading,  which  for 
the  purpose  of  the  demurrer  are  admitted  to  be  true,  raise  a  question 
of  fact  which  entitles  plaintiff  to  the  intervention  of  a  jury? 

[3]  There  is  no  hard  and  fast  rule  for  pleading  negligence.  The 
general  rule  is  well  stated  in  29  Cyc.  570: 
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"A  complaint  or  petition  In  an  action  for  negligence  must  show  ne^igence 
on  the  part  of  the  defendant.  •  •  •  •  The  rule  sustained  by  the  weight 
of  authority  Is  that,  negligence  being  the  ultimate  fact  to  be  pleaded,  and  not 
mere  concluslonB  of  law,  a  declaration  or  complaint  charging  defendant  with 
an  act  injnrloas  to  plaintiff,  with  a  general  allegation  of  negligence  in  the 
performance  of  the  act,  is  sufficient,  at  least  against  a  general  demurrer  for 
want  of  facts,  without  stating  details  or  particulars  of  the  act  causing  the 
injury,  unless  the  imrtlciilar  acts  alleged  are  sudi  that  they  could  not  be  neg- 
ligent under  any  iM>8sible  state  of  facts  or  circumstances  probable  under  the 
allegations  of  the  complaint." 

The  instant  declaration  sets  forth  facts  with  unnecessary  detail,  but 
if  the  facts  allied  are  sufficient  to  make  a  prima  facie  showing  of 
negligence  against  the  railroad  company,  and  unless  the  acts  pleaded 
actually  refute  the  charge  of  negligence,  it  is  sufficient  to  warrant  a 
submission  of  the  facts  to  a  jury  to  determine  whether  there  was  neg- 
l^ence.  Then,  if  plaintiff  has  disclosed  by  his  statement  of  the  facts 
any  acts  or  conduct  on  the  part  of  the  defendant's  servants,  showing 
negligence  prima  facie,  it  would  seem,  under  the  authorities,  sufficient 
to  withstand  a  general  demurrer. 

From  a  fair  analysis  of  the  amended  declaration  we  find  that  the 
defendant  company  kept  a  watchman  at  the  crossing  in  question  to 
warn  travelers  of  the  approach  of  trains,  and  according  to  the  dec- 
laration his  sins  and  defaults  were  more  serious  because  of  the  fact 
that  they  were  more  of  commission  than  of  omission.  When  we  ex- 
amine for  the  primary  cause  of  the  collision  between  the  train  and 
the  horse  and  buggy,  we  are  informed  from  the  pleading  that  it  was 
the  frightened  horse.  What  caused  the  horse  to  take  fright?  We 
ascertain  likewise  that  it  was  the  conduct  of  the  watchman.  In 
what  respect?  The  frantic  waving  of  the  "red  flag^'  before  the  horse's 
face. 

It  is  a  reasonable  inference  from  the  facts  alleged  that  a  horse 
under  "perfect  control,"  moving  even  at  a  brisk  trot,  could  have  been 
checked  with  the  reins  in  the  distance  of  25  feet  upon  a  timely  signal 
to  the  driver.  At  least  the  averments  of  the  amended  petition  would 
support  a  reasonable  inference  that  the  watchman  failed  to  flag  plain- 
tiff, when  he  knew  or  ought  to  have  known  of  the  probable  danger, 
when  he  saw  plaintiff  coming  ISO  feet  away.  According  to  the  decla- 
ration, the  watchman  was,  or  should  have  been,  cognizant  of  the  ap- 
proach of  the  train,  and  knew,  or  should  have  known,  of  the  obstruc- 
tions alleged  to  have  obscured  plaintiff's  view  of  the  track.  The  plain- 
tiff, seeing  the  watchman  at  the  crossing,  could  well  have  relied  on  him 
for  warning,  and  the  described  attitude  of  the  watchman  while  in  clear 
view  of  the  plaintiff's  approaching  vehicle  may  have  been  sufficient  to 
have  relieved  plaintiff  of  the  obligation  to  "stop,  look,  and  listen." 

A  jury  might  conclude,  from  the  facts  disclosed  by  the  declaration, 
tiiat  the  demeanor  of  the  watchman  at  his  post  of  duty  was  an  invi- 
tation to  plaintiff  to  proceed  with  impunity  to  the  point,  at  least,  where 
the  course  of  the  horse  was  suddenly  diverted,  within  25  to  30  feet  of 
the  track.  Even  this  distance  away  might  have  sufficed  for  stopping 
the  horse,  but  what  the  watchman  actually  did,  according  to  the  story 
of  the  pleader,  was  extraordihary.    After  seeing  the  horse  and  buggy 
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come  down  the  street  for  250  yards,  the  watchman  waited  until  Ae 
animal  was  within  25  to  30  feet  of  the  crossing  to  make  a  demon- 
stration of  warning,  which,  if  the  allegations  are  true,  was  well  cal- 
culated to  excite  the  horse  beyond  control,  and  render  defendant  re- 
sponsible for  the  natural  consequences  of  such  fright.  The  act  of  the 
horse  swerving  back  in  the  direction  of  the  track  after  contact  with 
an  obstruction  could  not  be  said  to  be  beyond  the  reasonable  and  Int- 
imate consequences  of  such  a  stop  signal.  Can  it  be  said,  from  the  acts 
alleged,  that  the  conduct  of  the  watchman,  under  the  circumstances, 
was  that  of  a  reasonably  prudent  person?  If  not,  then  the  question 
whether  there  was  negligence  was  one  of  fact,  properly  to  be  submit- 
ted to  a  jury. 

[4]  The  swerving  back  of  the  horse  onto  the  track  by  impact  of 
the  buggy  with  the  boulder,  after  its  direction  was  diverted,  was  a  con- 
dition subsequent  to  the  cause.  It  may  be  that  the  watchman's  act 
produced  the  fright  which  necessarily  set  the  cause  of  the  collision  in 
operation.  It  is  only  when  the  causes  are  independent  of  each  other 
that  the  nearest  becomes  the  causa  proxima.  Milwaukee,  etc.,  R.  Co.  v. 
Kellog,  94  U.  S'.  469,  24  L.  Ed.  256;  Insurance  Co.  v.  Boon,  95  U. 
S.  117,  24  L.  Ed.  395. 

[5]  Whether  the  conduct  of  the  watchman,  under  the  circumstances 
of  the  case,  was  that  of  a  reasonably  prudent  man,  in  tfie  exercise  of 
ordinary  care,  we  think  was  not  a  question  of  law,  but  of  fact.  We 
cannot  say  that  a  jury  of  reasonable  men  could  reach  but  one  conclu- 
sion upon  the  facts  of  this  case.  Even  in  cases  of  doubt  as  to  the  ex- 
istence of  negligence,  the  better  rule,  it  seems,  is  to  leave  the  question 
of  negligence  to  a  jury  to  determine.  Richmond  v.  Powers,  149  U. 
S.  43,  13  Sup.  Ct.  748,  37  L.  Ed.  642 ;  McDermott  v.  Severe,  202  U. 
S.  600,  26  Sup.  Ct.  709,  50  L.  Ed.  1162. 

Without  adverting  to  the  concurrent  causes  of  negligence  alleged, 
since  the  case  must  be  sent  back,  further  than  to  say  that  negligence 
predicated  on  the  violation  of  statutes  and  ordinances  is  generally 
facts  for  the  jury  (Grand  Trunk  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct. 
679,  36  L.  Ed.  485),  we  conclude  that  there  are  sufficient  acts  of  neg- 
ligence charged  against  the  watchman  to  have  warranted  the  submis- 
sion of  the  facts  to  a  jury. 

If  the  defendant  should  apprehend  embarrassment  in  the  prepara- 
tion of  its  defense,  as  indicated  by  the  demurrer,  by  inconsistent  alle- 
gations of  the  complaint  or  other  matters  not  of  substance,  it  is  enough 
to  say  that  special  demurrers  are  available  under  the  Georgia  practice, 
by  which  the  vice,  if  any,  may  be  corrected  in  the  trial  forum. 

The  judgment  below  is  reversed  and  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion.    It  will  be  so  ordered. 
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DOB  T.  1MITED  SXATEiS. 

(Olrcalt  Court  of  Appeals,  Elgjith  Circuit    October  28,  191&) 

Nos.  6196,  5197. 

1.  Iif  DicncBRT  jkTCD  InroBXATioii  «=399 — ^Dkbckiptioh  or  OrwKKBB — Refebencb 

TO  OnlKB  OOTJHTS. 

That  a  count  In  an  Indictment  is  bad  does  not  affect  Hie  propriety  of 
Teferenices  in  other  connts  to  facts  stated  tber^n  to  avcdd  r^>etitlon. 

2.  CunoNAi.  Law  «=s>984 — SKNTSsroB— L^oautt. 

Where  a  verdict  of  guilty  Is  rendered  upon  all  the  counts  of  an  In- 
dictment, and  the  sentence  lmi)osed  does  not  exceed  that  which  might 
properly  hare  been  imposed  under  any  one  count,  the  sentence  Is  good, 
If  any  count  Is  sufficient 

3.  Indictment  and  ImrostiATiofi  «=>110(3) — Bspionagb  Act— Lanouagb  of 

Statute. 

An  indictment,  under  Espionage  Act,  tit  1,  |  8,  for  willfully  obstruct- 
ing the  recruiting  or  enlistment  service,  Is  sufficiently  spedflc,  if  it 
charges  the  offense  in  the  language  of  the  statute. 

4.  Cbikinal  Ijaw  «=>1036<8)  —  Fedesai,  Courts  —  Review  bt  Affellate 

COUBT. 

It  Is  within  the  sound  discretion  of  the  Circuit  Court  of  Appeals  to 

notice  the  claim  of  counsel  for  a  convicted  defendant  that  there  was  no 

evidence  to  sustain  the  verdict,  although  the  question  was  not  raised 

In  tliie  trial  court 

8.  Abvy  and  Navy  ®3940— Espionaob  Act— Wiixfoixt  Obstbuotino  Bb- 

CBUITINO    SEBVICE. 

GMdence  held  sufficient  to  sustain  a  conviction  for  wlllfolly  obstruct- 
ing the  lecmltlng  and  enlistment  service  of  the  United  States. 
6.  CBiuntAL  IiAW  «=324 — Intent — Pbesumption  fbom:  TTniawitti.  Act. 

A  defendant  must  be  presumed  to  have  Intended  the  legitimate  and  nec^ 
essary  consequences  of  his  willful  and  deliberate  acts. 
T.  Akut  and  Navy  i&=>40  —  Ebpionaoe  Act— Recbuitino  Sebvice  —  "Ob- 

SIBOCT." 

The  word  "obstruct,"  as  used  In  Espionage  Act,  tit  1,  {  3,  making  It  an 
offense  to  obstmct  the  recruiting  or  enlistment  service,  should  be  given 
a  broad  meaning,  and  includes  to  hinder,  impede,  embarrass,  and 
retard,  in  whole  or  in  part 

[Ed.  Note: — For  other  definitions,  see  Words  and  Pbras^,  First  and 
Second  Series,  Obstruct.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Criminal  prosecution  by  the  United  States  against  Perley  B.  Doe. 
From  a  judgment  of  conviction,  defendant  brings  error.   Affirmed. 

F.  T.  Johnson,  of  Denver,  Colo.  (S.  H.  Johnson,  of  Denver,  Colo., 
on  the  brief),  for  plaintiff  in  error. 
Harry  B.  Tedrow,  U.  S.  Atty.,  of  Denver,  Colo. 

Before  GARLAND  and  STONE.  Circuit  Judges,  and  ELLIOTT, 
District  Judge. 

CARLAND,  Circuit  Judge.  Doe  was  charged  in  two  indictments, 
No.  3105  and  No.  3106,  with  violating  section  3,  title  1,  and  section 
3,  title  12,  Act  of  Congress  June  15,  1917  (40  Stat.  217,  c.  30).  Each 
indictment  contained  three  counts.  The  indictments  were  consolidated 
for  the  purpose  of  trial,  and  the  defendant  was  found  guilty  upon  each 
count,  and  a  general  judgment  was  entered  on  each  indictment;   the 
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sentences  of  imprisonment  to  run  concurrently.  The  indictment  was 
attacked  by  demurrer  and  motion  in  arrest,  on  the  ground  that  neither 
of  the  counts  of  the  indictments  stated  facts  sufificient  to  constitute  an 
offense  against  the  United  States.  The  third  count  of  indictment  3105 
was  in  the  following  language : 

"That  said  Periey  B.  Doe,  on,  to  wit,  November  28,  A.  D.  1917,  at  the  city 
and  county  of  Denver,  In  the  state  and  district  of  Colorado,  and  within  tbe 
jurisdiction  of  this  court,  the  United  States  then  and  there  being  at  war  with 
the  Imperial  German  Government,  pursuant  to  a  Joint  resolution  of  the 
Congress  of  the  United  States,  approved  by  the  President  of  the  United  States 
April  6,  1917,  did  feloniously  and  willfully  .obstruct  the  recruiting  and  enllst- 
ntent  service  of  the  United  States,  to  the  injury  of  the  said  service,  and  to 
the  injury  of  the  TInited  States,  In  that  he,  said  Periey  B.  Doe,  did  then  and 
there  deposit  and  cause  to  t>e  deposited  in  the  post  office  of  the  United  States 
at  said  city  and  county  of  Denver,  and  thereby  cause  the  post  ofBce  establish- 
ment of  the  United  States  to  deliver  to  the  Lutheran  Ohurdi,  South  Logan  and 
Dakota  streets,  Denver,  Colorado,  and  divers  i)er8ons  to  the  grand  Jurors 
unknown,  a  certain  circular,  and  circulars,  which  said  circular  and  circulars 
were  in  words  and  figures  identical  with  the  words  and  figures  of  the  state- 
ment set  forth  In  the  first  count  of  this  indictment,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  United  States." 

•  The  circular  referred  to  in  said  count  is  as  follows : 

"In  his  war  message,  April  2,  WUson  spoke  of  Germany's  'promisf?  to  end 
the  U-boat  warfare.  At  Madison  Barracks  Lansing  said:  The  immediate 
cause  of  war  was  the  announced  purxwse  of  Germany  to  break  its  promise  as 
to  submarine  warfare.' 

"Germany  never  made  any  such  proraisa  In  the  oote  of  Hay  4,  1916,  con- 
taining the  so-called  promise,  Germany  carefully  stated  that  as  to  the  ftiture 
she  must  'reserve  Itself  complete  lit)erty  of  dedslon.' 

"For  brief  but  adequate  statement  of  diplomatic  notes  that  led  to  war  send 
to  your  Congressman  for  La  PoUette's  speech  of  April  4,  1917,  which  was 
suppressed. 

"Endless  chain.  Please  write  at  least  one  coiv  and  send  this  and  that  to 
friends  of  Immediate  peace." 

[1]  The  fact  that  the  first  count  may  have  been  bad  in  no  way  af- 
fects the  propriety  of  referring  to  it  to  save  repetition.  .  Blitz  v.  United 
States,  153  U.  S.  308,  14  Sup.  Ct.  924,  38  L.  Ed.  725 ;  Grain  v.  United 
States,  162  U.  S.  625,  16  Sup.  Ct.  952,  40  L.  Ed.  1097. 

[2]  Where  a  verdict  of  guilty  is  rendered  upon  all  the  counts  of  an 
indictment,  and  the  sentence  imposed  does  not  exceed  that  which  might 
properly  have  been  imposed  upon  conviction  under  any  single  count, 
such  sentence  is  good,  if  any  snch  count  is  sufficient.  Claassen  v.  Unit- 
ed States,  142  U.  S.  140,  12  Sup.  Ct.  169,  35  L.  Ed.  966;  Evans  v. 
United  States,  153  U.  S.  584,  14  Sup.  Ct.  934,  38  L.  Ed.  830:  Ballew 
V.  United  States,  160  U.  S.  187,  197,  16  Sup.  Ct.  263,  40  L.  Ed.  388; 
Selvester  v.  United  States,  170  U.  S.  262,  267,  18  Sup.  Ct.  580,  42  L. 
Ed.  1029 ;  Hardesty  v.  United  States,  168  Fed.  25,  26,  93  C.  C.  A.  417. 

[3]  Counsel  for  defendant  urges  that  the  count  above  quoted  is  bad, 
because  it  does  not  allege  facts  showing  how  or  in  what  way  the  act 
of  the  defendant  would  obstruct  the  recruiting  and  enlistment  service 
of  the  United  States,  and  does  not  give  the  names  of  the  particular  per- 
sons who  were  affected  by  the  conduct  of  the  defendant.  The  oflFense 
charged  is  purely  statutory,  and  the  words  of  the  statute  contain  all 
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the  ingredients  of  the  offense.  The  count  under  consideration  charges 
the  offense  in  the  language  of  the  statute,  and  this  is  sufficient.  Potter 
V.  United  States,  155  U.  S.  438,  IS  Sup.  Ct.  144,  39  L.  Ed.  214;  United 
States  V.  Gooding,  12  Wheat,  460, 6  L.  Ed.  693 ;  United  States  v.  Brit- 
ton.  107  U.  S.  655,  2.  Sup.  Ct.  512,  27  L.  Edi  520;  Burton  v.  United 
States,  202  U.  S.  344,  26  Sup.  Ct.  688,  50  L.  Ed.  1057,  6  Ann.  Cas.  392. 

"The  means  of  effecting  the  criminal  Intent,  or  the  circumstances  evincive 
of  tbe  design  with  which  the  8ct  wsta  done,  are  considered  to  be  matters  of 
evidence  to  go  to  the  Jary  to  demonstrate  the  Intent,  and  not  necessary  to  be 
incorporated  In  an  Indictment."    Wharton's  Criminal  Law,  §  202;    Evans  v. 

United  States,  153  U.  S.  5S4,  14  Sup.  Ct.  934,  38  U  Ed.  830;   May  v.  United 

States,  199  Fed.  42,  117  C.  C.  A.  420. 

We  think  the  count  in  question  clearly  apprised  the  defendant  of 
what  he  must  be  prepared  to  meet,  and  showed  with  accuracy  to  what 
extent  he  might  plead  a  former  acquittal  or  conviction.  Cochran  v. 
United  States,  157  U.  S.  286,  15  Sup.  Ct.  628,  39  L.  Ed.  704. 

{4]  The  question  of  the  sufficiency  of  the  evidence  to  sustain  a  ver- 
dict of  guilty , on  the  count  under  consideration  was  not  raised  in  the 
trial  court  during  the  trial,  but  we  are  asked  to  consider  it,  although 
not  so  raised.  It  is  within  the  sound  discretion  of  this  court  to  notice 
the  claim  of  counsel  that  there  was  no  evidence  to  sustain  the  verdict  of 
guilty,  although  this  question  was  not  raised  in  the  trial  court.  Wiborg 
V.  United  States,  163  U.  S.  632,  16  Sup.  Ct.  1127,  41  L.  Ed.  289;  Clyatt 
V.  United  States,  197  U.  S.  207,  28  Sup.  Ct.  429,  49  L.  Ed.  726 ;  Craw- 
ford V.  United  States,  212  U.  S.  183,  29  Sup.  Ct.  260,  53  L.  Ed.  465 ; 
Weems  v!  United  States,  217  U.  S.  349,  30  Sup.  Ct.  544,  54  L.  Ed.  793 ; 
Sykes  v.  United  States,  204  Fed.  909,  123  C.  C.  A.  205 ;  Mbore  v. 
United  States,  224  Fed.  95,  139  C.  C.  A.  651. 

[5]  We  have  decided  to  exercise  our  discretion  in  this  case.  The 
undisputed  evidence  showed  that  the  defendant  circulated  the  state- 
ment set  forth  in  the  indictment  and  several  hundred  others  of  similar 
import  to  German  Lutheran  and  other  churches  of  various  denomina- 
tions, professors  in  German  colleges  and  other  Universities,  and  indi- 
viduals. Some  of  the  cities  to  which  the  statements  were  sent  were 
Boston,  New  York,  Milwaukee,  Denver,  and  San  Francisco.  A  state- 
ment sent  to  Beth-Eden  Church,  Denver,  Colo.,  closed  with  the  words : 

"We  are  forced  to  the  endless  chain  to  get  the  truth  before  the  people.  Will 
yon  help  Tmth,  Free  Speech,  and  Peace  by  writing  and  circulating  one  or 
many  copies  of  this?    Secret  League  of  IPatrlotS  for  Free  Speech  or  Blood." 

A  statement  sent  to  Benjamin  Largent,  Denver,  Colo.,  opened  with 
the  words : 

"By  the  greatest  campaign  of  lies  the  world  has  ever  known  the  young  men 
of  Germany  and  America  are  being  made  to  hate  and  kill  each  other." 

A  statement  sent  to  J.  G.  Marner,  Denver,  Colo.,  opened  with  the 

statement : 

"By  clever  lies  spread  by  war  parties  In  all  countries,  the  young  men  of 
the  world  are  being  duped  Into  hating  and  killing  each  other." 

The  circulars,  other  than  the  one  set  forth  in  the  indictment,  were 
drcnlated  about  the  same  time  as  the  former,  and  were  offered  for  the 
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purpose  of  showing  intent.  The  defendant  testified  that  his  intent  was 
only  to  establish  the  truth.  On  cross-examination  the  defendant  ad- 
mitted that  in  a  letter  to  his  sister,  which  was  seized  by  the  post  office 
authorities,  he  had  used  the  following  language : 

"Tou  have  seen  tbe  beaaUfal  pictures  In  the  post  office  labded  'Great  Oppor- 
tunity to  See  the  World.  Elnllst  In  the  Navy.'  The  government  deliberately 
entices  its  dtlzens,  thoughtless  boys  for  the  most  part,  into  the  army  and 
navy  and  then  holds  them  in  peonage."  * 

Also: 

"Our  laws,  recognizing  that  peonage  is  an  abuse,  makes  it  Illegal  everywhere 
elsei.  In  time  of  peace  there  is  no  excuse  for  it  certainly  In  the  military  forces. 
To  allow  a  young  man  of  18  to  sell  himself  into  slavery  to  slick-tongued  re- 
cruiting ofllcers  is  of  course  an  outrage." 

Also : 

"I  saw  the  prisoners  in  the  naval  prison  at  Charleston  before  it  was  moved 
to  Portsmouth.  Mere  boys  sentenced  to  two  years  In  prison  because  they  had 
left  a  Job  they  did  not  like.  It  went  to  the  heart  of  all  of  us,  I  think ;  the 
looks  on  the.  faces  «of  some  of  those  boys !  I  am  sure  that  unjust  punishment 
will  make  criminals  of  some.  Others  it  will  mark  humiliated  and  broken  for 
life.  A  crowd  of  us  Postmen  visited  the  prison  together  and  there  was  a 
hush  upon  us  as  we  went  away.  I  for  one  swore  (as  Lincoln  did)  tliat  if  ever 
I  were  given  power  slavery  would  be  abolished  in  our  army  and  navy." 

We  think  that  a  fair  construction  of  the  circular  contained  in  the 
indictment  shows  that  its  author  intended  to  convey  the  idea  that,  in 
so  far  as  the  United  States  based  their  declaration  of  war- upon  the 
announced  purpose  of  Germany  to  break  her  promise  as  to  submarine 
warfare,  the  United  States  was  wrong,  as  Germany  had  never  made 
any  such  promise.  Such  an  argument  would  have  a  direct  tendency  to 
obstruct  the  recruiting  and  enlistment  service  of  the  United  States. 
Whether  a  man  shall  enlist  in  the  service  of  the  United  States  is  de- 
termined by  the  conclusion  reached  in  his  mind  as  to  his  duty  to  do  so. 
Nothing  wQuld  be  more  liable  to  prevent  or  obstruct  an  affirmative  de- 
cision than  the  thought  that  his  country  was  in  the  wrong. 

[6,  7]  The  necessary  and  legitimate  consequence  therefore  of  the  cii^ 
cular  would  be  to  obstruct  the  recruiting  and  enlistment  service  of  the 
United  States,  and,  the  circular  having  been  knowingly  issued,  the  de- 
fendant must  be  presumed  to  have  intended  the  necessary  and  legiti- 
mate consequences  of  his  act.  Moreover,  looking  outside  of  the  circu- 
lar to  other  evidence  in  the  record,  it  appears  beyond  question  that  the 
defendant  was  engaged  in  the  advocacy  of  principles  which  would 
necessarily  obstruct  the  recruiting  and  enlistment  service  of  the  United 
States,  and  if  such  service  was  so  obstructed  it  would  be  to  the  injur>' 
of  the  United  States.  The  word  "obstruct"  should  be  given  a  broad 
meaning  in  order  to  carry  out  the  undoubted  intention  of  Congress.  It 
has  been  uniformly  held  that  the  word  as  used  in  the  statute  means  to 
hinder,  impede,  embarrass,  and  retard,  in  whole  or  in  part,  the  re- 
cruiting and  enlistment  service  of  the  United  States. 

The  constitutional  power  of  Congress  to  enact  the  legislation  under 
which  the  indictment  is  drawn  is  so  well  established  at  this  day  as  to 
need  no  discussion.    The  power  to  declare  war  is  not  to  be  turned  into 
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an  empty  phrase  by  limiting  the  power  of  the  United  States  to  make 
the  war  power  effective. 

The  third  count  of  indictment  No.  3106  charged  the  defendant  with 
using  the  mails  and  postal  service  of  the  United  States  for  the  trans- 
mission of  the  circular  described  by  reference  in  the  third  count  of 
indictment  No.  3105.  For  reasons  heretofore  stated,  this  count  was 
good,  and,  as  the  mailing  of  the  circular  was  admitted,  it  followed  as 
a  niatter  of  course,  if  the  defendant  was  guilty  under  the  third  count 
of  indictment  No.  3105,  he  was  guilty  under  the  third  count  of  indict- 
ment No.  3106,  as  the  jury  found.  This  state  of  the  record  sustains 
the  judgment  of  the  court  on  indictment  No.  3106,  and  we  need  not 
discuss  the  other  counts  of  that  indictment. 

There  is  one  objection  to  the  judgments  on  each  indictment  which 
was  not  assigned  as  error,  but  called  to  the  attention  of  the  court  at 
the  argument.  It  is  this :  The  formal  judgments  entered  each  recited 
that  the  court  found  the  defendant  "guilty  of  the  crime  of  obstructing 
enlistment  service  of  the  United  States."  Giving  to  this  language  the 
eflFect  claimed  for  it,  it  would  not  affect  the  judgment  as  to  the  third 
count  of  indictment  No.  3105,  heretofore  considered.  We  think,  how- 
ever, the  language  must  be  considered  as  surplusage.  The  jury  found 
the  defendant  guilty,  not  the  court ;  and,  the  judgment  on  each  indict- 
ment being  general,  no  inference  ought  to  be  indulged  in  that  the  court 
intended  to  limit  its  sentence  to  count  3  of  indictment  No.  3105  in  the 
sentence  on  that  indictment,  or  that  it  did  not  intend  to  impose  any  sen-' 
tence  under  indictment  No.  3106.  It  would  be  of  no  practical  value 
to  the  defendant  if  his  claim  should  be  sustained,  except  as  to  the  fine 
of  $100,  as  the  terms  of  imprisonment  run  concurrently. 

There  being  no  error  with  reference  to  the  third  counts  of  each  in- 
dictment, the  judgments  below  are  affirmed;   it  being  unnecessary  to 
consider  the  objection  with  reference  to  the  other  counts  of  the  two 
indictments. 
It  is  so  ordered. 


( 


ELGIN,  3,  ft  B.  RT.  CO.  v.  TJNITBD  STATES. 

(Clrcnlt  Court  of  Appeals,  Seventh  Clrcnlt    Au^st  28,  IMS.    Sehearing 
Denied  November  9,  1918.) 

No.  2488. 

1.  iRDIOntENT  AWD  INTOKMATION  €=^65 — MATTEBS  OF  EVIDKRO. 

An  Indictment  cbariilng  that  a  railroad  company  violated  Interstate 
Commerce  Act,  1 10  (Comp.  St.  1916,  {  8574),  by  false  billing,  etc.,  asslsUng 
a  shipper  to  obtain  transportation  at  less  than  the  usual  rates,  1b  not  de- 
fective because  it  did  not  set  out  the  wajbills,  for  the  waybills  are  mere 
evidence  of  the  classification,  etc. 

2.  CABBiEiiS  ^338 — REeTn.&TioRB — Violation — Indictment. 

An  indictment  charging  that  a  railroad  company  violated  Interstate 
Commerce  Act,  {  10  (Comp.  St.  1016,  §  8574),  by  assisting  a  shipper  to 
obtain  transportation  at  less  than  the  regular  rates,  held  not  required 
to  set  forth  thd  steps  provided  by  law  to  fix  a  lawful  rate  of  transpor- 
tation, eadk  as  publishing  and  posting. 

«sror  other  euw  im  «udo  tosle  ft  KBT-NUMBBR  la  kll  Kar-Numbartil  Oicwts  A  Isdezv 
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8.  Cabbiebs  «s>38 — Vioiation  of  Rbouu^tions — ^iNDicnocirr. 

As  the  regular  rates  to  be  charged  must  be  made  by  the  railroad  wm- 
pauy  Itself,  an  Indictment  charging  a  violation  of  Interstate  Conuierce 
Act,  i  10  (Comp.  St.  1916,  {  8574),  by  assisting  a  shipper  to  obtain  trans- 
portation at  less  than  the  regular  rate,  need  not  be  amplified  by  settiBS 
forth  the  means  or  steps  taken  to  adopt  the  rate. 

4.  Oakbiebs  9s>38 — Offenbss — Indictment. 

An  Indictment  charging  that  a  railroad  company.  In  violation  of  Inter- 
state Commerce  Act,  §  10  (Comp.  St.  1916,  i  8574),  assisted  a  shipper  to 
obtain  transportation  at  less  than  t^e  regular  rate,  is  not  defective, 
though  alleging  the  rates  departed  from  to  be  on  paper,  wood  palp,  anil 
strawboard  boxes  knocked  down  flat  in  carload,  whereas  tlie  shipments 
charged  did  not  specify  that  the  boxes  were  knocked  down. 

5.  Cabbiebs  ^=>38 — Oitbnses — Indictment. 

An  indictment  charging  a  violation  of  Interstate  Commerce  Act,  {.10 
(Comp.  St.  1916,  I  8574),  by  a  railroad  company,  in  that  it  assisted  a  dip- 
per to  obtain  transportation  at  less  than  the  regular  rate,  held  not  de- 
fective, as  falling  to  set  forth  the  manner  or  means  whereby  the  shipiter 
was  assisted,  eta 

6.  Cabbiebs  <8=>38 — OrFENSBS — Indictment. 

As  a  shipper  is  primarily  responsible  for  freight  charges,  and  the 
contracts  for  transportation  were  made  by  it,  an  Indictment  charging 
that  a  railroad  company,  in  violation  of  Interstate  Commerce  Act,  |  10 
(Comp.  St.  1916,  I  8574),  assisted  the  shipper  to  obtain  transportation  at 
less  than  the  regular  rates,  was  not  defective  for  failure  to  allege  that  the 
shipper  actually  paid  the  freight. 

7.  Indictment  and  Infobmation  ®=>202(2) — Fobmax,  Defects — Cuke  by  Ver- 

dict. 

Defects  in  an  Indictment  charging  that  a  railroad  company,  in  viola- 
tion of  Interstate  Commerce  Act,  {  10  (Comp.  St.  1916,  {  8574),  assisted  a 
shipper  to  obtain  transportation  at  less  than  the  regular  rates,  etc.,  held 
mere  imperfections  of  form,  which,  after  verdict,  were  cured  by  Her. 
St  i  1025  (Comp.  St  1916,  g  1601). 

8.  OOBPOBATIONS  ^=>428(1) — ENOWLEDOB  of  AOENT — iMPITTATIOIt  TO  COBPORA- 

noN. 

▲  corporation  is  not  chargeable  with  knowledge  of  facts  which  become 
known  to  its  agent  unless  the  agent  in  tlie  line  of  his  duty  ought  and 
could  reasonably  be  expected  to  communicate  the  knowledge  to  his 
principal. 

9.  Cbiminal  Law  €=sll72(6) — Appeal. — Habmixss  Ebbob. 

A  charge,  in  a  prosecution  against  a  railroad  company  for  violation 
of  Interstate  Commerce  Act,  {  10  (Comi>.  St  1916,  f  8574),  by  assisting  a 
shipper  to  obtain  transportation  at  less  thani  the  regular  rates,  etc.,  that 
the  railroad  company  was  chargeable  with  all  knowledge  about  the  ship- 
ments that  any  of  its  agents  might  have,  held  harmless,  if  erroneous, 
where  there  was  no  evidence  from  which  the  Jury  might  have  imputed  to 
the  company  knowledge  of  any  agent  whose  knowledge  was  not  properly 
attributed  to  it,  etc. 

10.  Cabbiebs  *=»38 — Offenses — Evidence. 

In  a  prosecution  against  a  railroad  company  for  violation  of  Interstate 
Commerce  Act  §  10  (Comp.  St.  1916,  {  8574),  by  assisting  a  shipper,  eta, 
to  obtain  transportation  at  less  than  the  regular  rates,  evidence  held 
sufficient  to  sustain  the  conviction,  warranting  an  inference  that  the  com- 
pany knew  the  nature  of  the  shipment. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois. 

The  Elgin,  Joliet  &  Eastern  Railway  Company'  was  convicted  of 
violating  Interstate  Commerce  Act,  §  10,  and  it  brings  error.    Affirmed. 

«=9For  otlktr  CUM  Me  uuna  topic  *  KBY-NUMBBR  Id  all  Ke7-Niunb«red  Dlswti  A  Iada« 
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Kempes  K.  Knapp,  of  Chicago,  111.,  for  plaintiff  in  error. 
Charles  F.   Clyne,  of  Chicago,  111.,  and  Stanley  Payne,  for  the 
United  States. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge.  Plaintiff  in  error  railroad  com- 
pany, herein  called  Company,  was  indicted  for  violation  of  section  10 
of  the  Interstate  Commerce  Act.^  Act  Feb.  4,  1887,  c  10+,  24  Stat 
382  (Comp.  St.  1916,  §  8574). 

The  indictment  charges  four  shipments  by  the  Carrier-Low  Com- 
pany, on  each  shipment  four  counts  being  predicated,  which  severally 
allege  that  the  Company  (a)  by  false  billing  assisted,  (b)  by  false  clas- 
sification assisted,  (c)  by  false  billing  suffered  and  permitted,  and 
(d)  by  false  classification  suffered  and  permitted,  the  shipper  to  obtain 
transportation  at  less  than  the  regular  rates. 

The  several  counts  charge  that  the  Company  knowingly  received 
at  its  Joliet,  111.,  station  for  interstate  shipment,  initially  over  its  rail- 
road, cars  of  paper,  wood  pulp  and  strawboard  boxes,  which  were 
falsely  classified  or  billed  as  "strawboard,"  on  which  latter  the  regular 
rate  of  transportation  was  less  than  on  the  boxes. 

The  sufficiency  of  the  indictment  was  attacked  by  a  motion  in  ar- 
rest of  the  judgment  which  was  renderAi  upon  the  verdict  of  the  jury, 
the  grounds  alleged  being  that  the  indictment  (1)  fails  to  set  out  the 
instrument  or  entry  alleged  to  constitute  the  false  billing  or  false  clas- 
sification; (2)  fails  to  allege  facts  necessary  to  the  existence  of  any 
lawful  rate  charged  to  have  been  departed  from;  (3)  fails  to  charge 
that  the  rate  alleged  to  have  been  departed  from  was  applicable  to  the 
shipments  in  question ;  and  (4)  fails  to  allege  facts  sufficient  to  charge 
that  the  shipper  was  assisted  by  the  Company  to  obtain  the  trans- 
portation at  the  lower  rate. 

[  1  ]  The  complaint  under  the  first  contention  is  mainly  that  the  way- 
bOls  for  the  shipments  were  not  set  out  in  the  indictment.  We  do 
not  regard  the  waybills  themselves  as  the  billing  or  the  classification, 
but  rather  as  evidence  of  it.  The  statutory  offense  charged  consists 
in  knowingly  suffering  and  permitting,  or  assisting  the  shipper  to  pro- 
cure, transportation  at  less  than  the  regular  rate.  While  it  is  essential 
that  the  means  (the  false  billing  or  classification)  be  charged,  it  is 
not  necessary  that  the  indictment  set  forth  evidence  of  the  means. 

1  "Any  common  carrier  subject  to  the  provisions  of  this  act,  or,  whenever 
such  common  carrier  Is  a  corporation,  any  officer  or  agent  thereof,  or  any  per- 
son acting  foi*  or  employed  by  such  corporation,  who,  by  means  of  false  billing, 
false  classification,  false  weighing,  or  false  report  of  weight,  or  by  any  other 
device  or  means,  shall  knowingly  and  willfully  assist,  or  shall  willingly  sufter 
or  permit,  any  person  or  persons  to  obtain  transportation  for  property  at  less 
than  the  regular  rates  then  established  and  in  force  on  the  line  of  transporta- 
tion of  such  common  carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
sliall,  upon  conviction  thereof  in  any  court  of  the  United  States  of  competent 
jurisdiction  within  the  district  in  which  such  offense  was  committed,  be  subject 
to  a  fine  of  not  exceeding  $5,000,  or  imprisonment  In  the  penitentiary  for  a 
term  of  not  exceeding  two  years,  or  tK>th,  In  the  discretion  of  the  court,  for 
eadi  affensa" 
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-Armour  Packing  Co.  v.  United  States,  209  U.  S.  56,  28  Sup.  Ct.  428, 
52  L.  Ed.  681.    The  allejjations  are  that  the  defendant  by  "false  bill- 
ing" and  by  "false  classification"  assisted,  or  suffered  and  permitted, 
the  shipper  to  obtain  transportation  at  unlawful  rates  of  the  particular 
shipments  set  out  in  the  indictment.    While  this  sufficiently  apprised 
the  defendant  of  the  nature  of  the  charge  it  had  to  meet,  yet  if  in  the 
preparation  of  its  defense  it  was  necessary  and  proper  that  it  be  fur- 
ther advised  respecting  the  waybills,  a  request  for  further  particulars 
would   in   all  probability  have  produced   such  further  informaticm 
thereon  as  the  government  possessed,  and  the  defendant  was  entitled 
to  have.    Kirby  v.  United  States,  174  U.  S.  47,  19  Sup.  Ct  574,  43  L. 
Ed.  890;  Durland  v.  United  States,  161  U.  S.  306,  16  Sup.  Ct.  508, 
40  L.  Ed.  709;  Rosen  v.  United  States,  161  U.  S.  29,  16  Sup.  Ct  434, 
40  L.  Ed.  606;  Dunbar  v.  United  States,  156  U.  S.  185,  15  Sup.  Ct 
325,  39  L.  Ed.  390. 

[2,  3]  The  second  contention  rests  on  failure  to  set  forth  the  steps 
required  by  law  to  be  followed  to  fix  a  lawful  rate  of  transportation — 
such  as  publication  and  posting.  We  consider  the  allegations  suffi- 
cient in  tiiat  regard  in  charging  that  the  regular  rate  established  and 
then  in  force  was  as  stated  in  the  indictment,  without  setting  forth 
the  steps  which  were  essential  for  the  fixing  of  such  rate.  United 
States  V.  Miller,  223  U.  S.  599;  32  Sup.  Ct.  323,  56  L.  Ed.  568.  Be- 
sides, the  regular  rate  as  charged  then  to  have  been  in  force  must  by 
necessary  inference  be  the  rate  made  by  the  railroad  company  itself, 
and  presumably  it  would  know  not  only  its  own  rates,  but  the  steps 
it  had  taken  to  fix  them ;  and  the  Company  is  manifestly  at  no  disad- 
vantage and  under  no  hardship  if  the  allegation  in  the  indictment  of 
the  existence  of  the  r^ular  rate  is  not  amplified  by  setting  forth  the 
means  or  steps  taken  to  adopt  it.  Standard  Oil  Co.  v.  United  States, 
164  Fed.  376, 90  C.  C.  A.  364  (7th  C.  C.  A.). 

[4]  The  third  objection  proceeds  upon  the  assumption  that  the  in- 
dictment charges  the  rate  departed  from  to  be  on  "paper,  wood  pulp 
and  strawboard  boxes,  knocked  down  flat,  in  carload  lots,"  whereas 
the  shipments  charged  did  not  specify  that  the  boxes  were  "knocked 
down"  or  that  they  were  carload  lots.  We  regard  this  discrepancy 
immaterial,  in  view  of  the  allegation  that  the  defendant  falsely  billed 
and  transported  the  shipment  over  the  described  route  "at  a  total  rate 
and  charge  of  7%  cents  for  each  100  pounds  thereof,  instead  of  9 
cents  per  100  pounds  (the  amounts  and  destinations  differing  as  to  the 
several  shipments),  the  regular  rate  and  charge  then  established  and 
then  in  force  on  the  said  railway  route  and  line  of  transportation,  for 
the  transportation  of  the  said  paper,  wood  pulp  and  strawboard  boxes, 
between  Joliet  aforesaid  and  Indianapolis  aforesaid." 

[5]  Nor  are  we  impressed  with  the  fourth  ground  urged,  viz.  that 
the  indictment  fails  to  set  forth  the  manner  or  means  whereby  the 
shipper  was  assisted  or  suffered  to  obtain  the  transportation  at  less 
than  the  lawful  rate.  In  the  language  of  the  statute  the  Company 
was  charged  with  assisting  or  suffering  and  permitting  the  shipper  ta 
obtain  the  transportation  at  less  than  the  lawful,  rate,  by  means  of 
false  billing  or  classification.     The  shipments  were  described,  car 


Digitized  by 


Google 


BLOIN,  3.  A  E.  BT;  CO.  V.  UKITBb  STATES  911 

ntimljefs  given,  and  the  lawful  rate  and  the  rate  charged  were  both 
stated.  One  cannot  well  read  the  counts  without  concluding  that  they 
charge  the  shipments  to  have  been  made  by  and  through  procurement 
of  the  shipper;  and  while  further  particulars  might  with  propriety 
have  been  stated,  we  believe  tihe  language  of  Uie  Supreme  Court  in 
New  York  Central  R.  R.  Co.  v.  United  States,  212  U.  S.  481,  29  Sup. 
Ct,  304,  53  L.  Ed.  613,  is  quite  applicable  here: 

"An  examlnatloh  of  tbe  indictment  shows  tbat  It  q;>eclficall7  states  tbe  ele- 
ments o(  the  offense  with  sufficient  particularity  to  fully  advise  the  defendant 
ot  tbe  crime  charsed  and  toi  enable  a  conviction,  If  bad,  to  be  pleaded  In 
bar  of  any  subsequent  prosecution  for  the  same  offense." 

[8]  Hereunder  it  is  further  urged  that  the  indictment  fails  to  state 
that  the  freight  was  paid  or  to  be  paid  by  the  shipper,  sQid  that  hence 
the   shipper  did  not  obtain  the  transportation  at  the  lower  rate.    If 
it  ^were  shown,  as  alleged,  that  through  false  billing  or  classification 
the  Company  knowingly  and  willfully,  suffered  or  assisted  the  shipper 
to  obtain  the  shipments  to  be  accepted  and  transported  at  the  lower 
rate,  it  would  not  in  our  judgment  aflfect  the  proposition  if  the  ship- 
per did  not  actually  pay,  or  was  not  to  pay,  the  freight  charges.    The 
goods  being  delivered  for  shipment  by  the  shipper,  and  the  contract 
for  the  shipment  being  made  with  and  by  it,  the  shipper  obtsuns  the 
transportation  and  is  primarily  liable  for  the  freight  charges,  regard- 
less of  his  contractual  relations  with  his  consignee  governing  the  ul- 
timate payment  thereof.    The  interest  of  the  shipper  to  secure  for  its 
patrons  transportation  at  rates  at  least  as  low  as  those  enjoyed  by 
the  patrons  of  any  competitive  shipper  affords  a  strong  inducement 
to  the  shipper  to  procure  transportation  at  lowest  obtainable  rates. 

[7]  We  are  satisfied,  not  only  that  the  indictment  is  sufficient,  but 
also  that  the  imperfections  alleged  against  it  are  as  to  matters  of  form 
which  in  no  manner  prejudiced  the  defendant,  and,  after  verdict, 
are  cured  by  the  operation  of  section  1025  of  the  Revised  Statutes 
(Comp.  St.  1913,  §  1691). 

The  various  errors  assigned  and  discussed,  predicated  on  rulings 
upon  admission  and  rejection  of  evidence,  are  in  the  main  based  upon 
the  want  of  proper  allegations  in  the  indictment  involving  substan- 
tially the  same  propositions  we  have  considered.  The  disposition  of 
these  contentions  respecting  the  sufficiency  of  the  indictment  disposes 
Ukewise  of  the  claims  respecting  the  achnissibility  of  these  various 
items  of  evidence — ^the  bills  of  lading  and  the  like.  We  regard  them 
as  evidence  proper  to  be  admitted  under  the  allegations  of  the  indict- 
ment, and  not  requiring  specific  allegations  thereof  in  the  indictment 
to  render  them  admissible. 

[8,  9]  The  chat^e  to  the  jury  respecting  the  Company's  knowledge 
of  the  false  classification  and  underrating  of  these  shipments  is  se- 
riously complained  of.    It  is  as-  follows : 

"Now,  it  is  the  role  that  where  as  In  this  case  there  is  an  Inquiry  as  to  the 
knowledge  of  a  party  resx>ectlng  a  situation  or  a  subject-matter,  the  rule  is 
that  the  defendant  is  chargeable  with  all  knowledge  about  it  that  any  and 
all  of  Its  agoits,  officials  and  employes  have  about  the  thing  they  are 
dealing  witb  in  the  line  and  course  of  their  dealing  for  the  defendant  upon 
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the  subject-matter.  So  In  this  case,  In  determining  the  gnestloD  of  what 
knowledge  the  defendant  had  as  to  the  real  character  of  the  several  ship- 
ments, you  will  consider  all  the  information  which  the  evidence  shows  all 
of  the  defendant's  officers,  agents  and  employes  had  upon  that  subject,  and  if 
you  find  that  collectively  they  all  had  information  which  if  all  in  the  haids 
or  In  the  brain  of  one  man  would  amount  to  knowledge  of  the  fact  of  the  real 
character  of  the  shipments  that  were  going  forward,  and  that  debits  that  fict 
the  wrong  rate  was  given  to  it,  your  verdict  will,  he  giillty." 

A  substantially  similar  charge  was  approved  by  the  S?xth  Ciroit 
Court  of  Appeals  in  a  case  where  the  railroad  company  charged  wth 
violation  of  the  same  act  had  at  hand  the  actual  records  from  which 
it  appeared  that  a  shipment  of  lumber,  which,  in  order  to  obtain  there- 
on the  lower  through  tariff  rate,  was  falsely  represented  to  be,  and 
was  accepted- as,  through  freight,  whereas  in  fact  it  was  not  such. 
Grand  Rapids  R.  R.  Co.  v.  United  States,  212  Fed.  577,  129  C  C.  .\. 
113;  also  in  Michigan  Central  R.  R.  Co.  v.  United  States,  246  Fed. 
353,  158  C.  C.  A.  417,  where  the  controlling  facts  are  very  similar. 

It  would  seem  that,  as  stating  a  rule  of  general  application,  the 
charge  is  too  broad,  and  that  under  some  circumstances  it  would  be 
error  to  give  it.  For  instance,  if  in  the  case  before  us  there  were  evi- 
dence that  a  car  repairer  or  track  hand  or  other  like  employe  of  the  com- 
pany actually  saw  the  contents  of  the  cars  in  question  before  they  were 
billed  out,  and  knew  they  contained  strawboard  and  not  paper  boxes, 
the  jury  under  such  a  charge  would  be  required  to  find  that  this  knowl- 
edge of  such  an  employe  was  knowledge  of  the  Company.  But  in  the 
nature  of  things  the  knowledge  o,f  such  an  employe,  who  has  no  func- 
tion whatever  with  respect  to  receiving  or  classifying  freight,  and  no 
concern  whatever  with  shipments  or  rates  or  tariffs,  and  no  occasion, 
purpose  or  duty  to  communicate  to  his  employer  such  incidental  knowl- 
edge thus  coming  to  him,  would  not  ordinarily  be  the  knowledge  of 
the  Company.  A  corporation  is  not  chargeable  with  knowledge  of 
facts  which  become  known  to  its  agent,  unless  the  agent  in  the  line  of 
his  duty  ought  and  would  reasonably  be  expected  to  communicate  the 
knowledge  to  his  principal.  Neal  v.  M.  E.  Smith  Co.,  116  Fed.  20,  54 
C.  C.  A.  226;  Kom  v.  Chesaf)eake  &  Ohio  Ry.  Co.,  125  Fed.  897,  62 
C.  C.  A.  417;  Reed  v.  Munn,  14«  Fed.  737,  80  C.  C.  A.  215 ;  Mechem 
on  Agency  (1st  Ed.)  §§  718-721 ;  Tiffany  on  Agency,  p.  26i2. 

We  have  searched  the  record  here  narrowly,  but  vainly,  for  an  in- 
stance where  the  jury,  imder  this  charge,  might  have  imputed  to  the 
Company  knowledge  of  any  agent  whose  knowledge  was  not  lawfully 
and  properly  attributable  to  his  principal.  It  nowhere  appears  that 
any  one  connected  in  any  capacity  with  the  Company  saw  the  con- 
tents of  these  particular  cars  before  they  were  shipped,  or  was  specific- 
ally told  what  they  contained.  The  conclusion  of  the  Companys 
knowledge  of  the  nature  of  the  shipments  is  not  based  upon  what  ap- 
pears specifically  with  reference  to  the  particular  shipments,  but  raA- 
er  upon  the  general  course  of  dealing  between  the  Company  and  this 
shipper,  as  to  which  course  of  dealing  it  seems  plain  to  us  from  the 
record,  there  can  be  no  question  of  the  Company's  knowledge;  and 
in  passing  thereon  the  charge  could  not  possibly  have  misdirected  or 
misled  the  jury.    There  being  no  evidence  in  the  record  to  which  the 
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charge  could  have  been  applied  with  resultant  prejudice  to  plaintiff,  in 
error,  its  giving  worked  no  harm. 

[  1 B  3   This  brings  us  to  the  contention  that  in  no  event  does  the  evi- 
dence warrant  the  inference  of  iJie  Company's  knowledge  that  these 
cars  contained  the  all^d  paper  boxes  and  not  strawboard.    Under  the 
record  herein,  the  jury  might  have  found  that  the  Company  did  a  large 
freight  business  at  Joliet,  where  there  were  many  manufacturers, 
among  them  this  shipper  which  sent  over  this  railroad. an  average  of 
a  carload  of  freight  weekly ;  that  the  shipper  had  for  some  years  been 
engaged  in  manufacturing  paper  boxes  at  Joliet,  and  that  the  Com- 
pany, in  its  advertising  matter  for  soliciting  freight  business,  enumer- 
ated the  industries  at  Joliet,  describing  this  one  as  a  manufacturer  of 
paper  boxes,  and  that  the  Company  well  knew  that  this  shipper  was 
engaged  only  in  the  business  of  making  paper  boxes,  and  that  its  out- 
going freight  business  was  the  shipment  of  such  boxes,  made  up  or 
"knocked  down,"  mostly  in  carload  lots;    that  the  shipper  began  to 
\)il\  out  its  product  as  "strawboard,"  and  that  soon  representatives  of 
the  Western  Weighing  and  Inspection  Bureau  (established  by  the  rail- 
roads generally  for  properly  classifying  freight  shipments)  contended 
that   these  shipments  should  be  classitied  as  "pap^r  boxes  knocked 
down,"  which  classification  carried  a  higher  freight  tariff  rate;   that 
while  at  first  it  was  decided  that  the  shipments  were  entitled  to  the 
lower  rate,  it  was  afterwards  determined  that  the  shipments  were  not 
"strawboard,"  but  were  paper  boxes,  and  that  the  higher  rate  ap- 
plied ;  that  for  a  year  or  more  after  such  determination,  the  shipper 
nevertheless  continued  to  prepare  its  bills  of  lading,  giving  the  ship- 
ments the  classification  of  "strawboard,"  and  to  so  tender  its  ship- 
ments to  the  Company,  whose  regular  agents  signed  the  bills  accord- 
ingly, and  the  freight  was  forwarded;   that  during  all  such  time  the 
representatives  of  the  Western  Weighing  and  Inspection  Bureau  fre- 
quently protested  to  the  Company  at  its  Joliet  freight  office  against 
the  classification  of  the  shipments  as  "strawboard"  and  its  correspond- 
ing rate,  and  in  case  of  such  protests  the  particular  shipments  pro- 
tested against,  to  the  knowledge  of  the  Company,  would  be  "set  up"  to 
the  "paper  box  knocked  down"  classification  and  the  rate  advanced 
accordingly,  to  which  "setting  up"  the  shipper  in  each  case  acceded 
without  protest ;  that  some  of  the  time  the  complaint  and  the  "setting 
up"  occurred  at  the  destination;  that  in  obtaining  rates  for  shipping, 
the  shipper  usually  asked  the  Company's  Joliet  freight  representative 
for  rates  to  a  given  destination  on  "strawboard"  and  on  "paper  boxes 
knocked  down,"  but  that  during  the  time  in  question  it  never  tendered 
for  shipment  any  such  freight  as  "paper  boxes,"  but  always  as  "straw- 
board,"  and  the  Company  continued  to  receive  and  classify  and  bill 
out  and  forward  these  shipments  as  such ;  that  at  the  Company's  Joliet 
freight  office,  out  of  the  hundreds  of  carloads  shipped  daily,  the  "set- 
ting up"  was  extremely  rare,  so  that  a  very  considerable  proportion 
of  the  shipments  of  which  complaints  were  made,  resulting  in  the 
"setting  up"  of  the  shipments,  were  the  shipments  of  this  one  shipper ; 
•    that  the  complaints  as  to  these  shipments  became  so  numerous,  re- 
quiring in  each  instance  the  holding  up  of  the  shipment  and  the  "set- 
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ting  up"  of  the  classification  and  rate,  that  it  became  a  nuisance  to  the 
Company,  and  after  a  year  or  more  of  such  practice  the  Company  for 
the  first  time  requested  the  shipper  to  discontinue  the  shipments  as 
"strawboard,"  whereupcm  the  practice  ceased;  but  that  durii^  the 
continuation  of  the  practice  the  shipments  of  the  "paper  boxes  knocked 
down"  in  question  were  tendered,  and  by  the  Company  billed,  classi- 
fied, and  forwarded,  and  were  paid  for,  at  the  lower  "strawboard" 
rate ;  that  there  were  a  number  of  railroads  at  Joliet  engaged  in  shaip 
competition  with  the  Company  for  freight  business,  soliciting  tha 
shipper,  which  likewise  gave  thtm  business,  tendering  to  them  also 
its  shipments  as  "strawboard,"  which  were  so  accepted  and  billed  and 
submitted  to  the  "setting  up"  wherever  discovered  and  insisted  upon. 

From  these  facts  we  cannot  say  the  jury  was  not  warranted  in  con- 
cluding, as  it  probably  did  conclude,  that  the  Company,  to  obtain, 
hold,  or  extend  its  business  with  this  shipper,  was  entirely  willing  that 
this  product,  though  known  to  the  Company  to  be  paper  boxes,  should 
be  presented  for  shipment  as  "strawboard,"  and  be  classified  and  billed 
accordingly,  and  if  the  shipment  went  through  under  such  classifica- 
tion and  corresponding  rate,  well  and  good;  otherwise  it  would  be 
"set  up,"  and  the  regular  and  higher  tariff  rate  applied.  If  the  jury 
did  so  conclude,  and  presumably  it  did,  it  needs  no  further  demonstra- 
tion to  justify  the  ultimate  finding  that  the  Company  knowingly  and 
willfully,  through  false  billing,  or  false  classification  or  both,  assisted 
or  suffered  and  permitted  the  shipper  to  obtain  transportation  at  less 
than  the  regular  rate. 

The  judgment  is  affirmed. 


L.  P.  LARSON,  JR.,  CO.  v.  WM.  WRIGLET,  JR.,  Oa 

WM.  WRIGLE3T,  JR.,  CO.  v.  11  P.  LARSON,  JR.,  00. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     July  30,  1918.) 

Nos.  2498,  2500. 

1.  Tsade-Mabkb  and  Tbadb-Names  «=3(4) — Sttbjbct-Matteb. 

The  word  "Spearmint"  Is  a  comnioa  noun,  denoting  flavor,  and  l8  not 
susceptible  of  appropriation  us  a  trade- iniirk. 

2.  Trade -Marks  and  Trade-Names  ^=59(5) — Infbinoeubrt. 

The  word  "Peptomint"  Is  so  different  tn  appearance  and  sound  that 
It  would  not  Infiinge  "Spearmint,"  were  It  a  proper  trade-mark. 

3.  Tbade-Mabks  AMD  Tbadb-Naues  «=»93(3)  —  Unfair  OonPEnmoN  —  Evi- 

dence. 

Evidence  held  insufficient  to  show  that  def^idant,  a  rival  gum  man- 
ufacturer, which  sold  Us  product  under  the  name  "Peptomint,"  was 
guilty  of  unfair  competition  towards  complainant,  whldi  sold  tts  gani 
under  the  name  "Spearmint" 

4.  Tbade-Mabks  and  Tbadb-Naves  ®=>84 — Rei.ii&> — Fraud. 

Where  complainant,  who  sued  for  unfair  competition  and  infringe- 
ment of  trade-mark,  attempted  to  deceive  the  court  and  oppress  his  op- 
ponent, that  was  sufficient  ground  for  denying  him  equitable  relief. 
6.  Evidence  €=>265(7) — Judicial  Aduissions— Acceptance. 

While  a  litigant  has  no  cause  to  complain  if  the  court  accepts  his 
solemn  and  sworn  admissions  in  pleadings  and  testimony  as  true,  bis 

^EsFor  otber  caiu  ■«•  same  topic  &  KET-NUMBER  in  all  Ker-Numbercd  Dlgeete  ft  I&d«x« 
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adversary  cannot  compel  the  court  to  do  so,  for.  If  tbat  were  possible, 
a.   court  conld  be  forced  to  decide  moot,  ftij^ed,  and  collusive  cases,  etc. 

8.    SVXDENCB    «S3265(7) — JlTDIOIAI,    ADMIBSIONS — AOOEPTANCB.       . 

In  a  real  and  legitimate  controversy,  a  party  should  be  left  bound  by 
Ikls  averments  in  pleadings  and  his  admissions  in  testimony,  unless  the 
court  can  find  an  absolute  demonstration  from  other  evidence,  or  from 
facts  within  judicial  notice,  that  the  avermfents  and  admissions  ooold 
not  be  true. 

Ap>peal5  from  the  District  Ojurt  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Bill  by  the  William  Wrigley,  Jr.,  Company  against  the  L.  P.  Larson, 
Jr.,  Company,  together  with  another  bill  by  the  same  complainant 
against  the  same  defendant,  which  counterclaimed.  The  first  bill  was 
dismissed,  and  complainant  appeals ;  while  the  second  bill  and  counter- 
claim were  dismissed,  and  defendant  appeals — the  appeals  being  con- 
solidated. First  decree  affirmed,  and  that  part  of  the  second  decree  dis- 
missing the  counterclaim  reversed,  with  directions. 

Certiorari  denied  248  U-  S.  — ,  39  Sup.  Ct.  22,  63  L.  Ed.  — . 
James  R.  Offield,  of  Chicago,  111.  (Charles  K.  Oflield,  of  Chicago^  111.,, 
of  counsel),  for  Wm.  Wrigley,  Jr.,  Co. 

Charles  H.  Aldrich,  Fr^ik  F.  Reed,  and  Edward  S.  Rogers,  all  of 
Chicago,  lU.,  for  Li.  P.  Larson,  Jr.,  Co. 

Before  BAKER  and  ALSCHULER,  Circuit  Judges,  and  LANDIS, 
District  Judge. 

BAKER,  Circuit  Judge.  In  No.  2500  Wrigley  Company  appeals 
from  the  final  dismissal  of  its  bill  against  Larson  Company  for  alleged 
unfair  competition  and  infringement  of  trade-mark. 

11,  2]  "Spearmint"  was  counted  on  as  a  trade-mark  and  was  charg- 
ed to  be  infringed  by  "Peptomint."  First.  "Spearmint"  is  a  common 
noun,  denoting  flavor,  and  is  therefore  not  susceptible  of  appropriation 
as  a  trade-mark.  Second.  "Peptomint"  is  so  different  in  appearance 
and  sound  that  there  ^ould  be  no  infringement,  even  if  "Spearmint" 
were  a  proper  trade-mark. 

[3,  4]  Respecting  unfair  competition,  an  inspection  of  the  packages 
discloses  some  marked  dissimilarities.  On  the  display  side  of  the  one 
"Wrigley's  Spearmint  Pepsin  Gum"  are  the  prominent  words ;  on  the 
other,  "L.  P.  L.  Peptomint  Gum."  "Spearmint,"  specially  emphasized, 
is  printed  on  the  shaft  of  a  spear,  lying  horizontally  along  the  middle 
of  the  label.  "Peptomint,"  specially  emphasized,  is  printed  on  a 
straight-line  banner,  running  obliquely  from  lower  left  to  upper  right, 
and  laid  upon  a  circle  in  the  middle  of  the  label.  These  differences, 
when  the  labels  are  placed  side  by  side,  are  very  striking.  But  there 
are  also  striking  similarities.  Botii  packages  severally  contain  5  sticks 
of  gum,  done  up  in  pink  wrappers,  which  protrude  at  each  end  some 
distance  beyond  the  label  wrappers.  Both  labels  are  done  on  white 
paper  with  red  and  green  printers'  inks.  Spear  shaft  and  head  are 
green,  arid  thereon  "Spearmint"  shows  in  large  white  letters.  Larsori 
Company's  banner  is  green,  and  thereon  "Peptomint"  shows  in  large 
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white  letters.  "Wrigley's"  above  the  spear  and  "Pepsin  Gum"  Wow 
are  printed  in  red.  Larson's  circle  is  red.  In  segments  above  and  be- 
low the  banner  "L.  P.  L."  and  "Gum"  appear  in  white  on  the  red  back- 
ground.   Both  labels  bear  sprigs  of  nlint  in  green. 

If  the  case  were  to  be  disposed  of  by  the  foregoing  comparison,  the 
finding  might  w^eU  be  that  the  similarities  so  overbear  the  differences 
that  the  casual  purchaser  might  be  misled  by  the  conmion  color  and 
printing  scheme ;  and  such  was  the  view  of  the  learned  District  Ju(^ 
ih  granting  a  pendente  lite  injunction  on  the  sworn  bill  and  exhibits. 

But  at  the  final  hearing  other  facts  appeared,  which  may  be  briefly 
summarized  as  follows :  In  gum  making  before  Wrigley's  time  it  wis 
common  practice  to  form  sticks  of  the  size  and  shape  now  used  by 
Wrigley  and  Larson ;  to  wrap  the  sticks  in  pink  paper ;  to  put  5  sticfo 
in  a  package ;  to  put  20  packages  in  a  box ;  to  tie  each  package  of  5 
pink  sticks  with  a  counterband  of  white  paper ;  to  use  red  and  green 
printers'  inks  on  the  white  counterband ;  to  display  the  maker's  name 
and  "Gum"  or  "Pepsin  Gum"  in  red  letters ;  and,  if  the  flavor  was  of 
the  mint  order,  to  print  the  name  denoting  flavor  in  white  on  a  green 
design  or  in  green  on  a  white  design.  And  on  the  package  of  this  gen- 
eral style  Wrigley  was  not  the  first  to  apply  "Spearmint"  as  a  display 
word  of  special  emphasis.  That  had  been  done  by  Pulver  years  before 
Wrigley  came  on  the  scene.  So  there  was  nothing  that  Wrigley  did  not 
take  from  others,  except  his  own  name  and  the  spear  as  the  design  on 
which  to  spread  the  word  "Spearmint." 

Wrigley,  of  course,  knew  these  facts,  and  also  the  inside  story  of  his 
suit  against  Pulver.  According  to  the  final  decree  in  that  case,  Wrigley, 
not  Pulver,  was  the  originator  of  the  "Spearmint"  package.  But  the 
decree  was  not  entered  until  Wrigley  owned  both  sides  of  the  lawsuit 
He  gave  Pulver  $100,000  in  cash  and  $150,000  in  notes  running  one  to 
five  years.  If  Pulver  should  fail  to  keep  still,  there  might  be  trouble 
in  collecting  the  notes  remaining  unpaid.  It  was  Larson's  persistent 
digging  that  unearthed  this  hidden  story. 

VVrigley's  oppression  of  his  opponent  and  his  atternpt  to  deceive  the 
court  were  ample  grounds  for  refusing  him  relfef  in  equity ;  and  in  the 
strict  law,  when  Wrigley  is  limited,  as  he  must  be,  to  his  own  name 
and  the  spear  design  for  displaying  "Spearmint,"  Larson  is  not  liable 
for  using  his  own  initials  and  the  oblique  banner  across  the  circle  for 
displaying  "Peptomint." 

[5]  In  No.  2498,  the  record  came  here  first;  but  it  presents  a  later 
controversy.  Larson,  while  under  the  pendente  lite  injunction  against 
his  "Peptomint"  package,  brought  out  his  "Wintermint"  brand.  Wrig- 
ley sued  him  as  an  infringer  of  "Wrigley's  Doublemint"  package.  On 
final  hearing  Wrigley's  bill  was  dismissed  for  want  of  equity,  and  Wrig- 
ley has  acquiesced. 

Wrigley's  bill  described  the  packages  and  averred  that  confusion 
had  arisen  and  was  bound  to  continue.  This  was  fortified  by  the  opin- 
ion testimony  of  Wrigley  and  another  officer  of  his  company.  Larson, 
in  his  answer  and  counterclaim,  fully  accepted  Wrigley's  position  as  to 
similarity  and  confusion,  denied  that  "Wrigley's  Doublemint"  was  the 
elder,  and  averred  that  Wrigley  had  deliberately  brought  out  "Double- 
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mint"  to  iindermine  Larson's  established  aiid  growing  trade  in  "Win- 
termint."  The  evidence  proves  with  certainty  that  "Wintermint"  was 
seven  months  older  than  "Doublemint."  A  reasonably  clear  inference 
from  facts  in  the  record  is  that  Wrigley  was  acquainted  with  the  "Win- 
termint" package  before  adopting  his  "Doublemint"  package. 

But,  in  support  of  the  counterclaim,  no  proof  was  made  of  actual 
confusion.  Counsel,  however,  contend  that  an  inference  to  that  ef- 
fect may  "be  drawn  from  Larson's  testimony  that  after  "Doublemint" 
apfkeared  his  sales  of  "Wintermint"  materially  decreased.  True,  but 
a  falling  off  in  business  may  result  from  fair  as  well  as  from  unfair 
competition. 

Insistence  comes  to  be  centered  on  the  propositiotn  that  the  trial  court 
-mras  not  at  liberty  to  determine  the  question  of  actual  or  probable  con- 
fusion from  a  comparison  of  the  packages  and  from  the  lack  of  di- 
rect testimony,  but  was  bound  to  take  that  issue  as  settled  by  Wrigley's 
averments  and  admissions  in  court;  and  counsel  cite  many  cases  as 
supportive  of  their  contention.^ 

XJndoubtedly  a  litigant  has  no  cause  for  complaint  if  the  court  ac- 
cepts his  solemn  and  sworn  admissions  in  pleadings  and  testimony  as 
true.  But  we  must  reject  the  contention  that  his  adversary  has  the 
right  to  compel  the  court  to  do  so.  Otherwise  a  court  could  be  forced 
by  parties  to  decide  moot,  feigned,  and  collusive  cases,  or  a  chancellor 
might  be  made  to  proceed  with  an  equitable  accoimting  between  part- 
ners who  had  stolen  the  property  they  brought  into  court.*  But  the 
present  case  on  the  counterclaim  is  not  moot,  nor  feigned,  nor  collusive, 
and  it  presents  a  question  of  Larson's  legitimate  property  rights. 

In  the  "Wintermint"  package  the  sticks  of  gum  are  wrapped  in  green 
paper;  also  in  the  "Doublemint"  package.  Both  have  counterbands 
of  white  paper  bearing  words  and  devices  in  red  and  green  printers' 
inks.  To  a  casual  glance  the*packages  seem  alike  in  some  degree.  But 
the  differences  are  noticeably  prominent.    "Wintermint"  is  displayed 

1  SulUvan  v.  Oolby  (0.  C.  A.  Tth)  71  Fed.  460,  464,  465,  18  C.  C.  A.  193 ; 
10  R.  C.  Ia  701,  702,  sub.  "Estoppel,"  where  the  authorlUes  are  cited  as  fol- 
lows: Sutherland  v.  Sutherland,  102  Iowa,  536,  71  N.  W.  424,  63  Am.  St.  Rep. 
477 ;  Tarbell  v.  Royal  Exchange  Shipping  Co.,  110  N.  Y.  170,  17  N.  E.  721,  6 
Am.  St.  Rep.  350 ;  Morrison  v.  Atkinson,  16  Okl.  571,  85  Pac.  472,  8  Ann.  Cas. 
486,  and  note.  Tide  Appeal  and  Error,  2  R.  O.  L.  183  et  seq. ;  Balloch  v. 
Hooper,  140  U.  S.  363,  13  Snp.  Ct.  128,  36  L.  Ed.  1008;  Northern  Pac.  Ry.  v. 
Paine,  119  U.  S.  561,  7  Snp.  Ct  323,  30  L  Ed.  513 ;  Kansas  R.  Co.  v.  Morton, 
61  Fed.  814,  10  O.  O.  A.  12;  Central  R.  Co  v.  Stoermer,  51  Fed.  518,  2  C.  C.  A. 
380;  Clark-Montana  R.  Co.  v.  Butte  &  S.  Copper  Co.  (D.  C.)  233  Fed.  547; 
HUtorical  Pub.  Oo.  v.  Jones  Bros.  Pub.  Co.,  231  Fed.  638,  145  C.  C.  A.  524; 
Morton  v.  dark,  181,  Mass.  134,  63  N.  E.  409;  Loughridge  v.  N.  W.  Ins.  Co. 
180  111.  267,  54  N.  B.  153 ;  Standard  Brewing  Oa  v.  Bemis  Malting  Co.,  171  111. 
602,  49  N.  E.  507;    Leeds  v.  Townsend,  228  111.  451,  81  N.  B.  1069,  13  1..  R. 

A.  (N.  a.)  197. 
»  Everet  v.  Wllilams,  section  94,  note,  Llndley  on  Partnership  (5th  Eng.  Ed.) ; 

Evana  v.  Richardson,  3  Merivale,  469;    Richardson  v.  Buhl,  77  Mich.  632,  43 

N.  W.  1102,  6  L.  R.  A.  457 ;   Bartle  v.  Nutt,  4  Pet.  184,  7  L.  Ed.  825 ;   CoRpell  v. 

Hall,  7  Wall.  642,  19  L.  Ed.  244 ;   Oacanyan  v.  Arms  Co.,  103  U.  S.  261,  26  L. 

Ed.  539;   Fowie  v.  Spear,  Fed.  Cas.  No.  4996;   Heath  v.  Wright,  Fed.  Cas.  No. 

6,310;   Kohler  v.  Beeshore,  59  Fed.  572,  8  O.  C.  A.  215;    Url  v.  Hirsch  (a  O.) 

123  Fed.   368;    Fetridge  v.  Wells,  13  How.  Pr.  38S;    Simmons  v.  Mansfleld 

Drug  Co.,  86  Teno.  84^  23  &  W.  165. 
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on  Larson's  oblique'  banner ;  "Doublemint,"  on  the  shaft  of  a  spear 
having  a  head  at  each  end.  i^nd  the  name  of  the  maker  in  each  case 
is  given  emphasis:  "Larson's  Wintermint,"  "Wrigley's  Doublemint." 
From  a  comparison  the  learned  District  Judge  found  that  the  distinc- 
tive words  and  marks  were  so  dominating  that  the  careless  purchaser, 
desiring  "Larson's  Wintermint,"  would  not  be  misled  into  taldng 
"Wrigley's  Doublemint." 

[8]  With  nothing  before  us  but  the  packages,  we  would  be  inclined 
to  concur  in  the  finding.  But  the  record  contains  also  Wrigley's  aver- 
ment in  his  bill  that  confusion  had  arisen.  There  was  no  proof  to  sup- 
port that  averment  and  Larson's  parallel  averment.  But  Larson's 
counsel  may  have  relied  on  the  stipulation  of  fact  in  bill  and  counter- 
claim to  save  hunting  up  and  bringing  in  witnesses  of  wrongful  sales. 
Furthermore,  Wrigley  and  another  interested  with  him  gave  testi- 
mony as  experts  in  the  gum  business  that  confusion  was  likely  to  result 
from  the  similarities ;  and  so  there  is  a  basis  for  at  least  the  possibility 
that  Wrigley's  averment  of  fact  and  his  expert  opinion  may  be  true, 
Bind  that  Larson's  diminished  sales  came  frcKn  Wrigley's  simulation  of 
the  "Wintermint"  package. 

In  such  a  situation,  the  rule,  in  our  judgment,  is  this:  In  a  real  and 
Intimate  controversy,  a  party  should  be  left  within  the  knot  of  his 
averments  in  pleadings  and  admissions  in  testimony,  unless  the  court 
can  find  an  absolute  demonstration  from  other  evidence  in  the  case  or 
from  facts  within  judicial  notice,  like  the  laws  of  physics,  etc.,  that 
under  no  circumstances  could  the  averments  and  admissions  be  true. 
This  is  in  analogy  to  the  rule  respecting  the  sustaining  of  a  demurrer 
to  a  bill  for  infringement  of  a  patent  on  account  of  the  invalidity  of  the 
patent  qn  its  face.  Westrumite  Co.  v.  Commissioners,  174  Fed.  144, 
98  C.  C.  A.  178;  Lang«  v.  McGuin,  177  Fed.  219,  101  C.  C.  A.  389. 

In  No.  2500  the  decree  is  affirmed.     * 

In  No.  2498  the  part  of  the  decree  that  dismisses  the  counterclaim 
of  Larson  Company  is  reversed,  with  the  direction  to  enter  an  injunc- 
tion and  order  an  accounting. 


TEVANDER  et  al.  v.  BUXSDABL. 
(Olrcait  Court  of  Appeals,  Seventh  Circuit.    October  1,  191&) 

No.  2554. 

1.  Pabtnkbship  9=>104— AonoN  Between  Pabtkkbb— Natttbe  ot  Sdit. 

A  suit,  la  view  of  pleadings,  evidence,  and  findings,  held  not  one  to 
dissolve  a  corporation,  but  one  within  the  power  ot  a  court  of  equity,  to  re- 
establish the  status  prior  to  fraud. 

2.  Pabtnebship  «=»311(5>— Contbact  to  Dissolvb— Fkaud — Evidence. 

Evidence  held  to  warrant  finding  of  fraudulent  representations,  re- 
lied on.  Justifying  rescission  of  the  executed  agreement  between  plain- 
tiff, a  young  woman  without  business  experience,  and  defendant,  sole 
business  manager,  who  had  been  partner  of  plaintiff's  husband  up  to 
his  death,  for  dissolution  of  partnership  between  them,  organization  of 
a  corporation,  and  transfer  to  it  of  partnership  assets. 

^soVot  other  ease*  m*  Muna  topio  A  KBY-NXJMUBR  in  all  Ker>NWDb*i«d  Dlsarts  A  Indent 
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^    I*A.«TWEBSHIP   «=»311(6)-^-O0NTRA.Ct'tO   DISSOLTB — FSAtUV^NATHBIi   OF  Rep- 
KKSKirTATIONS. 

Representations  whereby  defendant  induced  plaintiff  to  agree  to  dlB- 
SDlntlon  of  eqnal  partnership  between  them,  organize  a  cotporaticHi 
'nrlth  the  controlling  Ediare  In  defendant,  and  transfer  to  it  the  partner- 
sliip  assets,  while  some  of  them  were  promissory  in  character,  being 
in  substance  a  statement  of  defendant's  state  ot  mind  towards  plaintiff, 
^rhlcb,  If  true,  wonld  have  made  the  change  immaterial,  being  false,  to 
lier  prejudice,  were  representations  of  facts. 

L    fABTNEESHlP    ®=311(5) — CoHTBAOT   TO    DiSSOLVB— FBAUDULBNT    RePBKSEN- 
TATIONS— OaBELISS   RELIANCE. 

A  young  Inexperienced  woman  held  not  careless  in  relying  on  the 
representations  of  her  partner,  the  sole  business  manager,  former  partner 
of  her  deceased  husband,  for  falsity  of  which  she  seeks  rescission  of 
lier  agreement  with  him  for  dissolution  of  the  partnership,  organiza- 
tion of  a  corporation  in  which  he  should  have  the  controlling  share,  and 
transfer  to  it  of  the  partnership  assets. 

5.  Pabtmership  ^:9311(4) — Peivatb  Dissolution  and  Settlement — Fbatjd— 

I4A0HBS. 

Plaintiff  held  not  guilty  of  laches  in  bringing  suit  for  rescission  of  her 
agreement  for  dissolution  of  partnership  with  defeudant,  organization  of 
a  corporation  in  which  he  should  have  the  controlling  share,  and  trans- 
fer to  it  of  ixartneFshIp  assets,  much  of  the  most  convincing;  proof  of  the 
fraud  not  coming  to  light  till  a. few  months  before  suit 

6.  Pabtnxbshif  «=>311(5) — Contbaot  to  Dissolve— A voidanck  tob  Fbaui^ 

PaBTNEBSHIF    AjOBEEMENT. 

On  avoidance  for  fraud  of  contract  for  dissolution  of  partnership,  the 
partnership  agreement,  providing  that  all  patents  and  inventions  of 
titber  partner  shall  belong  to  the  partnership,  governs  rights  of  the 
parties,  and  patent  taken  out  by  one  of  them  is  properly  adjudged  to  be- 
long to  the  partnership. 

7.  PABTifBBSi|iP  «s>83 — ^Agbekxbnt  ro*  Compensation— Bftbct  or  FAaud.     . 

Absolute  right  of  a  partner  to  20  per  ctaat.  ot  profits  as  compensation ' 
as  business  manager,  under  agreement  of  copartner  that  be  should  have 
this  for  faithful  services,  is  avoided  by  his  attempt  to  defraud  co- 
partner. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois. 

Suit  by  Eleanor  M.  Ruysdael  against  Olof  N.  Tevander  and  others 
to  establish  a  relation  of  partnership,  recover  assets,  dissolve  such 
partnership,  appoint  a  receiver,  etc.  Decree  for  plaintfff,  and  defend- 
ants appeal.    Affirmed. 

Appellee  sought  and  secured  a  decree  holding  the  incorporation  of  the  Stand- 
ard Cap  &  Seal  Company  as  for  naught,  decreeing  the  relations  between 
Tevander  and  herself  to  be  those  of  a  partnership,  decreeing  that  the  partner- 
ship be  dissolved,  ordering  an  accounting  with  Tevander,  adjudging  that  cer- 
tain patents  standing  in  the  name  of  Tevander  be  assigned  to  the  partnership, 
and  ordering  a  distribution  of  the  assets  between  the  parties. 

Appellant  Tevander  and  the  deceased  husband  of  appellee  entered  Into  a 
partnership  to  conduct  the  manufacture  of  a  machine  for  making  seals  for 
capping  4)ottles,  the  business  name  being  Tevander  &  Co.  Mr.  Manierre  ac- 
qolred  his  half  Interest  In  this  i>artnership  on  June  21,  1910,  for  which  he  paid  > 
$5,500.  The  business  was  very  successful.  Appellee  became  a  partner 
shortly  after  her  husband's  death,  October  7,  1912,  her  position  being  the 
sairae  as  that  of  her  deceased  husband.  Tevander,  who  was  made  the  active 
manager  immediately  thereafter,  received  a  salary  of  $5,000  per  year,  which 
in  1914  was  increased  to  one-fifth  of  the  net  earnings,  with  a  guaranteed 
minimum  of  $6,000. 

Q=>For  otbtr  cftses  see  mm*  topic  A  KEY-NUMBER  in  all  Key-Numbered  DlgeetB  A  Indexea 
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In  JTanaary,  1915,  the  corporation,  Standard  (%p  ft  Seal  Company,  wu 
formed  under  the  laws  of  Illinois,  with  a  capital  stock  of  $50,000.  of  whiA 
Tevnnder  took  251  shares  and  appeUee  240,  Issued  In  exchange  for  the  aiseti  1 
and  good  will  of  the  copartnership,  Tevander  continuing  In  the  active  manace-  1 
ment  of  the  company.  Upon  the  execution  of  the  formal  assignment  of  tha  ■ 
business  assets  and  good  will  of  the  copartnership  to  the  corporation,  the  pur-  j 
ties,  hy  a  written  agreement,  canceled  the  contract  of  partnership.  j 

During  the  last  year  of  the  copartnership  the  profits,  after  deducting  Te-  ( 
vander's  20  per  cent.,  amounted  to  about  $45,000.  Inuiiediately  apon  Incorpora- 
tion, with  the  consent  of  a  nonstockhnlding  director,  Tevander  reduced  the 
cash  dividends  to  10  per  cent.,  secured  in  his  own  name  patents  in  which  ap- 
pellee claimed  an  Interest,  drew  as  his  salary  for  1915  the  sum  of  $21^4.40 
and  for  1916  $33,359.22. 

Although  a  director,  and  to  a  certain  extent  controlling  the  second  director, 
who  held  no  stock,  Tevander  endeavored  to  sell  to  the  corporatioa  the  ne^ 
patent  standing  in  hLs  name. 

In  the  articles  of  copartnership  It  was  agreed  that  "all  patents  and  Inreo- 
tioDS  of  either  partner  shall  bel6ng  to  the  partnership,  and  at  the  time  of  die 
application  shall  be  assigned  to  the  partnership.  No  partner  has  a  right  to 
grant  a  license,  sell,  assign,  or  reassign  any  patent  or  invention  without  the 
written  consent  of  the  other." 

Appellee  testified  that  at  the  time  the  agreement  to  organize  the  corpora- 
tion was  entered  into  she  asked  Mr.  Tevander  about  the  title  to  Inventions,  to 
which  Mr.  Tevander  replied:  "Of  course,  anything  I  invent  along  the  lines 
of  the  business  will  belong  to  the  company.  The  law  takes  care  of  this  and 
there  Is  no  use  writing  it  down." 

The  District  Court  made  specific  findings  covering  all  of  the  issaes,  and  all 
of  them  were  favorable  to  appellee.    Among  other  things  the  court  found: 

"(7)  During  the  existence  of  the  partnership  between  Tevander  and  plaintiff, 
Tevander  formed  a  plan  to  eliminate  plalntifT  from  the  half  ownership  in 
these  new  Inventions,  and  the  patents  therefor,  when  they  should  issue,  to 
which  she  was  entitled  under  the  terms  of  the  partnership  agreement,  by  In- 
ducing her  to  terminate  the  copartnership  then  existing  between  them,  by 
transferring  all  the  assets  thereof  to  a  corporation ;  planning  and  intending 
to  withhold  from  plaintiff  all  information  concerning  the  new  Invention  and  ' 
device,  and  to  withhold  application  for  patents  therefor  until  after  the 
termination  of  the  partnership  and  the  transfer  of  the  assets  to  the  corpo-  , 
ration.  ' 

"(8)  During  the  month  of  January,  1915,  and  prior  to  the  22d  day  thereof. 
Tevander,  designing  to  cheat  and  defraud  plaintiff,  conceived  the  scheme  of         i 
inducing  her  to  consent  to  the  incorporation  of  the  business,  planning  to  in- 
duce her  to  give  him  one  extra  share  of  stock  in  the  corporation  which  he 
planned  to  organize,  Intending  to  use  the  control  thereby  given  him  in  the         j 
selection  of  a  Board  of  directors,  a  majority  of  whom  would  do  his  bid- 
ding, so  that  by  refusal  to  declare  dividends  he  might  so  reduce  plaintiff's  In- 
come as  to  make  her  dependent  upon  his  will,  and  by  these  means  and  other         i 
cunning  devices  so  discourage  and  harass  her  as  to  force  her  to  part  with 
her  Interest  at  a  figure  far  below  its  real  value. 

"9.  With  the  foregoing  designs  Tevander  represented  to  plaintlfC  that  the  j 

business  was  assuming  such  proportions  tliat  the  copartnership  could  be 
carried  on  more  conveniently  and  with  greater  profit  as  a  corporation; 
that  the  business  of  the  coi)artnership  could  go  on  as  before,  but,  as  to  the 
extra  share  to  be  given  him,  this  was  merely  to  enable  him  to  have  his  own 
way  with  the  management,  and  to  protect  him  in  event  of  her  death,  re- 
marriage, or  sale  of  her  interest  against  evilly  disposed  persons  who  fttlght  set 
out  to  wreck  the  business  for  the  purpo.?e  of  robbing  him  of  his  interest  there- 
in; that  he  would  treat  her  as  he  always  treated  her;  that,  so  long  as  she 
remained  his  partner  In  the  business,  he  would  consider  he  hdd  this  extra  i 

share  as  much  for  her  benefit  as  for  his  own ;  that  her  Income  would  not  be 
reduced.  On  the  other  band,  Tevander  threatened  that  unless  she  would  as- 
sent to  his  wishes  he  would  bring  suit  to  dissolve  the  copartnership:  that 
no  one  but  himself  understood  tlie  business  or  would  desire  to  purchase  it; 
that  the  result  of  such  suit  would  be  the  sale  of  the  busineas  at  a  price  far 
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bdow  its  real  value;  that  in  the  event  of  such  sale  she  would  reallise  very 
little  for  her  interest;  all  of  which  representations  were  .false  and  fraudu- 
lent and  made  by  Tevander  with  the  fraudulent  designs  aforesaid. 

^'(lO)  By  the  foregoing  and  divers  other  cunning  persuasions,  promises,  and 
threats  which,  at  the  time  of  making  them,  he  did  not  intend  to  fnlfill  or  per- 
form, and  which  were  made  for  the  purpose  of  cheating  and  defrauding  and  for 
the  purpose  of  eliminating  plaintiil  from  any  ownership  in  his  new  inventlona 
when  they  should  have  been  perfected  and  patented,  Tevander  Induced  plain- 
tifT  to  consent  to  the  organization  of  a  corporation,  to  be  managed  by  three 
directors,  who  need  not  be  stockholders,  and  to  transfer  to  him,  at  the  nomi- 
nal consideration  of  $260,  one  extra  share  of  stock  which  would  otherwise 
belong  to  her,  when  the  real  value  thereof  was  largely  in  excess  of  this  price." 
Additional  specific  findings  necessary  to  sustain  appellee's  bill  were  made. 
As  conclusion  of  law  the  court  found: 

"(28)  By  reason  of  the  fraud  practiced  by  Tevifnder  upon  plaintiff,  the  as- 
signmoit  of  the  assets  of  the  c(q>artnership  on  February  22,  1915,  to  Standard 
Gap  &  Seal  Oompan^,  and  all  subsequent  assignments  of  the  assets  of  the 
copartnership  to  the  corporation,  and  the  cancellation  and  termination  of  the 
agreement  of  copartnership  Indorsed  upon  the  written  agreement  thereof 
(attached  to  bill  of  complaint  herein  as  Bxliibit  2),  and  the  contract  en- 
tered into  between  plaintiff  and  Tevander,  January  27,  1915  (attached 
to  the  bill  of  complaint  as  Exhibit  3,  providing  for  the  paymrait  to  Te- 
vander of  20%  of  the  net  profits  per  annum  as  and  for  salary),  were  at 
the  time  of  their  several  executions  void  and  of  no  force  or  effect,  and  the 
oral  tigreement  of  copartnership  entered  Into  between  plaintiff  and  Tevander  in 
October,  1912,  and  confirmed  by  the  written  agreement  of  copartnership  en- 
tered into  October  31,  1914,  has  continued  in  full  force  and  effect  until  the 
date  hereof,  and  the  patents  for  the  new  closure  and  closure-applying  ma- 
chines covered  by  United  States  letters  patent  numbered  1,200,669  and  1,219,791 
were-  procured  by  Tevander  during  the  copartnership  between  plaintiff  and  him- 
self, and  the  ownership  of  these  patents  are  subject  to  the  terms  and  conditions 
of  their  partnership  agreement.    •    »    •  •• 

Appellants  attack  (a)  the  authority  of  thfe  federal  court  by  decree  In  chan- 
cery to  dissolve  the  corporation  Standard  Cap  &  Seal  Company ;  (b)  the  find- 
ings of  the  court  on  the  issues  of  fraud  and  fraudulent  representations ;  (c) 
appellants  also  attack  that  portion  of  the  decree  requiring  Tevander  to  assign 
patents  standing  in  his  name  to  the  partnership. 

Edward  W.  Everett  and  Dwight  B.  Cheever,  both  of  Chicago,  111., 
for  appellants. 
Albert  Fink,  of  Chicago,  111.,  for  appellee. 

Before  BAKER  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge  (after  stating  the  facts  as 
above).  [1]  Was  the  federal  court  without  authority  to  enter  the  de- 
cree here  attacked  ? 

Appellants  urge  that  this  is  a  suit  to  dissolve  an  Illinois  corporation, 
the  appellant  herein,  Standard  Cap  &  Seal  Company;  that  the  federal 
court  should  adopt  the  rulings  of  the  highest  court  of  Illinois  upon  the 
authority  of  a  court  of  equity  to  dissolve  such  corporation  (Sim  v. 
Edenbom,  242  U.  S.  1*31,  37  Sup.  Ct.  36,61  L.  Ed.  199;  Ennis  Water 
Works  v.  City  of  Ennis,  233  U.  S.  652,  34  Sup.  Ct.  767,  58  L.  Ed.  1139; 
Yazoo  &  Miss.  V.  R.  R.  v.  Adams,  181  U.  S.  580,  21  Sup.  Ct.  729,  45 
I<.  Ed.  101 1) ;  that  it  is  the  established  law  of  the  state  of  Illinois  that 
a  corporation  cannot  be  dissolved  except  by  complying  with  the  stat- 
utes in  respect  thereto  (Wheeler  v.  Pullman  Iron  &  Steel  Co.,  143  111. 
197,  32  N.  E.  420,  17  L,.  R.  A.  818;  People  v.  Weigley,  155  111.  491, 
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40  N.  E.  300;  Shriver  v.  Day,  276  111.  403,  114  N.  E.  918);  that  a 
federal  court  cannot,  independent  of  statutory  authority,  dissolve  a 
state  corporation  (Wells  Co.  v.  Gastonia  Co.,  198  U.  S.  177,  25  Sup. 
Ct.  640,  49  L.  Ed.  1003;  Conklin  v.  U.  S.  Ship-Building  Co.  [C.  C] 
140  Fed.  219;  Republican  Mountain  Silver  Mines  v.  Brown,  58  Fed. 
644,  7  C.  C.  A.  412,  24  L.  R.  A.  776) ;  that  the  record  fails  to  disclose 
facts  bringing  the  case  within  any  of  the  reasons  enumerated  by  the 
Illinois  statute  as  suiScient  ground  for  dissolution. 

With  these  various  contentions  there  can  be  no  quarrel,  but  appellee 
contends  this  is  not  a  suit  to  dissolve  the  Illinois  corporation.  Standard 
Cap  &  Seal  Company,  but  is  one  to  set  aside  an  agreement  made  be- 
tween appellee  and  Tevander,  entered  into  through  false  and  fraudu- 
lent representations  made  by  Tevander  and  relied  upon  by  appellee, 
and  to  restore  the  partnership  theretofore  existing,  and  terminated 
only  by  reason  of  the  fraudulent  agreement,  and  to  retransfer  to  such 
copartnership  assets  fraudulently  taken  from  it,  and  to  secure  such  re- 
lief upon  the  re-creation  of  the  copartnership  as  one  partner  is  entitled 
to  receive  in  a  winding-up  proceeding. 

The  prayer  for  relief,  while  not  conclusive,  is  instructive.  Among 
other  things  complainant  prayed  that — 

"the  Incorporation  of  the  business  of  the  copartnership  heretofore  existing  be 
held  for  nanght,  and  It  be  decreed  that  the  true  rdatlMis  existing  between 
Tevander  and  herself  are  those  of  copartnership;  that  the  partnership  be 
dissolved,  an  accounting  be  had  with  Tevander  and  the  a^ts  distributed 
between  them;  that  Tevander  be  required  to  set  forth  the  nature  of  hls'nev 
Improvement  and  Inventions,  and  decreed  to  bold  the  same  In  trust  for  the 
copartnership;  pending  final  determination  of  this  cause  a  receiver  be  ap- 
pointed," eta 

The  allegations  in  the  bill  set  out  with  considerable  particularity  the 
history  of  the  copartnership  and  the  corporation ;  the  fraudulent  rep- 
resentations and  inducements  made  by  Tevander  to  secure  a  termina- 
tion of  the  partnership  and  the  organization  of  the  corporation,  where- 
in Tevander  secured,  through  the  ownership  of  a  majority  of  the  stock, 
permanent  control  of  the  policy  of  the  company ;  the  efforts  of  Tevan- 
der to  avoid  the  provisions  of  the  copartnership  respecting  title  to 
patents,  heretofore  quoted;  the  securing  of  patents  in  Tevander's 
name ;  and  efforts  to  force  appellee  to  sell  her  interest  in  the  company's 
business.  The  findings  support  appellee's  theory  that  no  dissolution  of 
the  corporation  is  involved.  It  appears  to  us  that  the  pleadings,  evi- 
dence, and  findings  justify  this  court  in  concluding  that  the  suit  is  one 
to  re-establish  the  status  quo  ante  the  fraud,  dissolve  the  partnership, 
grant  an  accounting,  appoint  a  receiver,  and  divide  the  assets. 

While  appellants  strenuously  contend  that  to  strip  the  corporation 
of  its  assets  is  in  substance  to  work  a  dissolution,  they  overlook  the 
fact  that  the  property  passed  to  the  corporation  by  reason  of  an  agree- 
ment secured  through  fraud.  Inasmuch  as  Tevander  and  appellee  are 
the  only  stockholders  of  the  corporation,  .and  therefore  the  rights  of 
third  parties  are  not  involved,  no  good  reason  is  seen  why  a  court  of 
equity  should  not  grant  such  relief  as  will  afford  appellee  adequate 
redress  for  the  wrongs  by  her  suffered  through  the  fraudulent  repre- 
sentations of  Tevander. 
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While  no  authorities  are  cited  in  support  of  the  jurisdiction  .of  a 
court  of  equity  upon  facts  such  as  here  disclosed,  we  find  none  of  ap- 
pellants' citations  in  point.    Surely  a  court  of  equity  will  delight  in 
finding  the  necessary  means  of  enforcing  its  decrees  against  delinquent 
defendants,  and  its  powers  are  as  extensive  as  the  exigencies  of  the 
case  demand.    If  appellee  was  induced  to  enter  the  agreement  to  dis- 
solve the  partnership  and  create  the  corporation  through  the  fraudu- 
lent representations  of  Tevander,  will  a  court  of  equity  permit  the  lat- 
ter to  escape  liability  by  hiding  behind  the  fictitious  third  party,  the 
corporation,  the  stock  of  which  he  and  appellee  are  the  sole  owners? 
The  assets  of  the  copartnership  were  turned  over  to  this  corporation 
by  reason  of  the  action  of  the  copartners,  which  action  was  induced 
by  the  fraudulent  representations  of  appellant  Tevander,    This  fact 
being  shown,  the  right  of  the  corporation  to  the  assets  of  the  copart- 
nership is  subject  to  be  defeated  upon  proof  that  fraud  was  practiced 
upon  the  copartnership.    In  other  words,  the  title  of  the  corporation  to 
the  assets  here  involved  rests  upon  an  assignment  from  the  copartner- 
ship.   Contemporaneously  executed  and  indorsed  on  the  back  of  the 
assignment  is  an  agreement  to  dissolve  the  copartnership.    Both  assign- 
ment and  agreement  to  dissolve  in  turn  rest  upon  the  written  agree- 
ment of  Tevander  and  appellee  (a)  to  dissolve  the  copartnership,  (b) 
organize  the  corporation,  and  (c)  assign  to  the  latter  the  assets  of  the 
former.    If  fraud  tainted  the  last-named  agreement,  its  consequences 
reach  all  three  transactions.    Even  though  the  corporation  may  not 
be  dissolved,  no  good  reason  is  advanced  why  it  should  hold  property 
under  an  assignment  secured  through  fraud. 

We  conclude  the  court  was  authorized  to  grant  the  relief  decreed 
in  this  suit. 

[2]  Does  the  evidence  warrant  the  finding  that  Tevander  made  fjilse 
and  fraudulent  representations  relied  upon  by  appellee  to  her  damage, 
and  which  fraudulent  representations  justified  the  court  in  rescinding 
the  agreement  made  to  dissolve  the  copartnership? 

In  the  previoujs  discussion  the  court  assumed  that  the  evidence  jus- 
tified the  findings  of  the  court  in  favor  of  the  appellee.  But  appellants 
deny  the  suflSciency  of  the  proof  to  warrant  such  findings. 

A  careful  and  thorough  examination  of  the  evidence  justifies  the 
conclusion  that  not  only  was  there  evidence  to  support  the'  court's 
findings,  but  no  other  conclusion  would  have  been  Warranted. 

It  will  serve  no  useful  purpose  to  restate  in  detail  the  evidence  which 
leads  us  to  this  conclusion.  It  will  be  sufficient  to  say  that  the  parties 
hardly  stood  at  arms'  length  and  dealt  as  strangers.  Appellee  was  a 
young,  inexperienced  person,  whose  husband  had  engaged  with  appel- 
lant Tevander  in  a  business  that  was  unusually  profitable.  Upon  the 
death  of  her  husband,  appellee,  then  scarcely  of  age  and  entirely  in- 
experienced in  business  matters,  immediately  made  Tevander  sole 
nianager  of  the  business,  intrusted  him  with  the  entire  conduct  of  the 
business,  and  paid  him  a  princely  salary — in  1914,  $10,644.24,  in  1915, 
$21,274.40,  in  1916,  $33,359.22.  In  addition  thereto  Tevander's  share 
of  the  profits  exceeded  the  amounts  received  by  him  as  compensation. 
Immediately  upon  securing  control  of  the  corporation  through  the 
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ownership  of  a  majority  of  stock,  Tevander  secured. action  preventing 
the  payment  of  any  cash  dividends  in  excess  of  10  per  cent,  although 
the  annual  profits  of  the  company  exceeded  300  per  cent,  of  the  capi- 
tal. This  conduct  is  hardly  explainable  upon  any  theory  other  than 
that  he  hoped  thereby  to  force  appellee,  -who  was  accustomed  to  live 
beyond  an  income  of  $2,500,  to  sell  her  interest  in  the  business. 

Tevander's  conduct  with  reference  to  the  patents  is  even  more  rep- 
rehensible. Under  an  agreement  with  his  deceased  partner  to  turn 
over  to  the  partnership  any  patent  that  might  be  secured  by  him  that 
pertained  to  the  business  of  the  partnership,  it  is  impossible  to  reach 
any  other  conclusion  than  that  he  sought  the  dissolution  of  the  copart- 
nership to  rid  himself  of  this  written  oUigation.  No  sooner  had  the 
copartnership  been  dissolved,  and  the  agreement  with  reference  to 
patents  terminated,  than  he  filed  application  in  the  patent  ofiSce  for  a 
patent  in  his  own  name,  which  patent  covered  a  machine  that  threaten- 
ed to  .displace  the  one  manufactured  by  the  company.  Controlling  t%vo 
of  the  three  directors,  he  endeavored  at  a  subsequent  meeting  of  the 
directors  to  sell  this  patent  to  the  company  for  the  sum  of  $500,000. 

[3 J  But  appellants  urge  that  there  were  no  actionable  misrepre- 
sentations made  by  Tevander,  and  if  the  findings  of  the  court,  Nos. 
8  and  9,  heretofore  quoted,  be  accepted,  no  fraudulent  statements  ap- 
pear upon  which  a  suit  to  rescind  a  contract  might  be  predicated.  In 
other  words,  it  is  claimed  that  the  statements  made  by  Tevander  that — 

"the  business  was  assuming  sucli  proportions  tbat  the  (x^artnership  could  be 
carried  on  more  conveniently  and  with  greater  profit  as  a  corporation;  that 
the  business  of  the  copartnership  could  go  on  as  before,  but,  as  to  the  extra 
share  to  be  given  him,  this  was  merely  to  enable  him  to  have  his  own  way 
with  the  management  and  to  protect  him  in  event  of  her  death,  remarriage,  or 
sale  of  her  interest  against  evilly  disposed  persons  who  might  set  out  to 
wreck  the  business  for  the  purpose  of  robbing  Um  of  his  Interest  therein ;  that 
he  would  treat  her  as  he  always  treated  her ;  that  so  long  as  she  remained  his 
partner  in  the  business  he  would  consider  he  held  this  extra  share  as  much  for 
her  benefit  as  for  his  own ;   that  her  income  would  not  be  reduced-    •     *    •  " 

— were  mere  promissory  representations,  and  were  not  actionable. 

With  this  conclusion  we  cannot  agree.  While  some  of  these  repre- 
sentations were  promissory  in  character,  they  were  in  substance  but  an 
expression  of  Tevander's  state  of  mind  toward  appellee.  If  the  state- 
ments were  true,  then  appellee  was  justified  in  assuming  that  the  part- 
ner of  her  deceased  husband,  and  her  own  partner  for  a  year  and  a 
half,  entertained  no  covetous  designs  upon  -her  property,  but  only  de- 
sired to  treat  her  in  the  manner  in  which  a  confiding  partner  might 
well  expect  from  an  active  partner,  well  compensated  for  his  respon- 
sibility. If  the  statements  were  true,  then  Tevander's  attitude  toward 
appellee  was  such  that  it  mattered  not,  whether  the  business  was  con- 
ducted as  a  copartnership  or  as  a  corporation,  whether  the  share  which 
gave  to  Tevander  the  majority  of  the  stock  stood  in  the  name  of  one 
party  or  the  other,  or  in  the  name  of  both.  Surely  such  representations 
were  material  and  persuasive  only  as  they  impressed  appellee  with  the 
asserted  open,  fair,  and  friendly  state  of  mind  which  appellant  Tevan- 
der professed  to  possess  toward  appellee. 

No  separate  consideration  of  appellant's  claim  that  appellee  was  not 
influenced  or  induced  to  act  by  the  representations  is  necessary.    It  ap- 
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;>eai-s  that,  notwithstanding  the  warning  given  her  by  friends,  she  chose 
to  pla.ce  reliance  upon  the  professions  of  friendship  made  by  her  part- 
ner, -the  friend  of  her  deceased  husband.  She  rehed  thereon  even  as 
against  the  judgment  of  disinterested  advisors. 

\_A  J  Nor  can  we  say  that  she  was  careless  in  so  relying  upon  Tevan- 
der's  representations.  The  business  had  been  wonderfully  successful. 
She  had  received  in  the  year  1914  over  $18,000  for  her  share  of  the 
profits,  after  paying  Tevander  his  salary,  and  after  providing  a  reason- 
able surplus  in  the  treasury.  The  entire  responsibility  rested  upon  Te- 
vander, and  appellee  was  not  unmindful  of  Tevander's  right  to  be  pro- 
tected in  case  of  her  sudden  and  unexpected  death. 

[5]    Nor  are  we  impressed  with  the  claim  that  appellee  failed  to  act 
pn-omptly  after  discovering  the  fraud.    Proof  of  the  deception  came 
ooly  by  piecemeal.    Courts  are  slow  to  hold  the  defrauded  party  guilty 
of  caxelessness  because  of  his  or  her  reluctance  to  believe  a  former  as- 
sociate or  partner  false  to  his  trust    Appellants  are  not  in  a  good  posi- 
tion, to  urge  the  enforcement  of  any  harsh  rule  based  upon  appellee's 
tardy  awakening.     Much  of  the  proof  of  the  most  convincing  char- 
acter did  not  come  to  light  until  a  few  months  before  suit  was  institut- 
ed.    We  conclude  appellee  was  not  guilty  of  laches. 

[•1   Wd  the  court  err  in  adjudging  that  Tevander  held  the  patents 
in  trust  for  the  partnership  ? 

Under  the  agreement  made  between  the  original  parties  to  the  part- 
nership, all  patents  of  the  character  under  consideration  belonged  to  the 
partnership.  Tevander's  claim  to  them  arose  from  the  agreement  ter- 
minating the  partnership.  This  contract,  having  been  avoided  by  the 
fraud  heretofore  mentioned,  the  original  agreement  governed  the 
rights  of  the  parties,  and  the  court  properly  adjudged  tfie  patents  to 
belong  to  the  partnership, 

[7]  Coraplamt  is  also  made  because  the  court  refused  to  allow  Te- 
Arander,  as  his  salary,  20  per  cent,  of  the  profits  for  the  year  1916. 

By  the  decree  an  accounting  was  ordered  and  all  matters  referred 
to  a  master.  Under  such  accounting  Tevander  may  be  allowed  a  rea- 
sonable compensation  for  his  services  during  this  year.  Whether  the 
master  will  allow  ^  per  cent,  of  the  net  profits  or  a  lesser  sum  will 
depend  upon  all  the  facts  and  circumstances  disclosed  upon  such  hear- 
ing. Clearly,  Tevander  has  forfeited  his  right  to  an  absolute  claim  to 
the  sum  fixed  in  the  contract.  The  agreement  allowed  him  a  given  per 
cent,  of  the  net  profits  for  faithful  services. 
The  decree  is  affirmed. 

Judge  KOHLSAAT  participated  in  the  hearing  of  this  suit  and 
concurred  in  the  conclusion,  but  died  before  the  announcement  of  this 
opinion. 
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In  ra  ARKIN  DRESS  GO^  Inc. 

PetlUoa  of  SH^INB. 

(Olrcait  Ooort  of  Appeals,  Second  CSrcnlt.    Hay  23, 1918.) 

No.  110. 

1.  Bawkbuptot  4=9140(2) — Rec£akation  of  Mebchandise — iDsirrmcAtioii. 

■Where  bankrupt,  shortly  before  bankruptcy,  purchased  merdiandlac,  ob- 
taining credit  through  false  representations,  skiers  had  a  right  to  re- 
claim mer^andlse  so  ^ong  as  It  remained  In  the  hands  of  the  bankrapt, 
and  oonld  reclaim  proceeds  of  the  sale  so  long  as  they  could  Identity  tbe 
fund. 

2.  Bankruptcy  e=s>212 — Reclamation  of  MEBCBANnisE — Identification  of 

Fund — Sufficienct  of  Evidence. 

On  petition  for  reclamation  of  merchandise  fraudulently  obtained  by 
bankrupt  and  sold  shortly  before  bankruptcy,  evidence  held  Insufficient 
to  trace  proceeds  of  sale  Into  hands  of  trustee. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  the  Arkin  Dress  Company,  Incorporated,  bankrupt. 
Reclamation  proceeding  by  Heyman  Cohen  &  Sons.  Report  of  special 
master,  recommending  denial  of  petition  for  reclamation,  reversed  by 
District  Court,  and  order  entered  directing  trustee  to  pay  over  to  Hey- 
man Cohen  &  Sons,  or  their  attorneys,  the  sum  of  $1,283.25.  On  pe- 
tition to  revise  the  order  by  Maurice  L.  Shaine,  as  trustee.  Order 
reversed,  and  motion  to  confirm  report  of  special  master  granted. 

The  alleged  bankrupt  is  a  corporation  organized  under  the  laws  of 
the  state  of  New  York,  of  which  Louis  Arkin,  Jr.,  was  the  president 
and  general  manager.  On  December  29,  19ld,  a  petition  in  invol- 
untary bankruptcy  was  filed  against  it  and  on  January  11,  1917,  an 
order  was  entered  adjudicating  it  an  involuntary  bankrupt.  On  De- 
cember 30,  1916,  the  revising  petitioner  was  appointed  receiver,  and 
on  February  21,  1917,  trustee  of  the  bankrupt. 

Rosenberg  &  Ball,  of  New  York  City  (David  W.  Kahn,  of  New 
York  City,  of  counsel),  for  revising  petitioner. 

Morrison  &  Schiff,  of  New  York  City,  for  respondents  Heyman 
Cohen  &  Sons. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

ROGERS,  Circuit  Judge.  A  reclamation  proceeding  was  instituted 
by  Heyman  Cohen  &  Sons,  jobbers  in  woolen  and  dress  goods  in  the 
city  of  New  York.  Their  petition  asked  for  an  order  requiring  the 
receiver  to  turn  over  the  sum  °^  $2,085;  that  amount  representing 
the  proceeds  of  certain  merchandise  sold  by  them  to  the  bankrupt  and 
resold  by  the  latter  to  one  Rosenzweig. 

The  reclamation  petition  alleged  that  the  petitioners  had  sold  to 
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the  bankrupt  certain  merchandise,  consisting  of  1,737%  yards  of 
blue  serge  cloth,  being  induced  to  do  so  by  tihe  false  and  fraudulent 
representations  made  by  Louis  A.  Arkin,  Jr.  The  matter  was  referred 
to  a  special  master,  who  recommended  the  denial  of  the  petition  of  the 
reclaiming  creditors,  basing  his  recommendation  upon  the  ground  that 
the  proceeds  of  the  goods  so  sold  had  not  been  traced  into  the  hands 
of  the  receiver.  Motions  were  then  brought  on,  in  the  District  Court, 
to  confirm  and  to  reverse  the  report;  and  the  District  Judge  decided 
that  the  special  master  had  erred  in  his  conclusions  and  that  the  rec- 
lamation should  be  granted.  An  order  was  accordingly  entered,  di- 
recting the  trustee  to  forthwith  pay  over  to  Hejmian  Cohen  &  Sons, 
or  their  attorneys,  out  of  the  moneys  in  his  hands  as  trustee,  the 
sum  of  $1,283.25.    It  is  this  order  that  we  are  now  asked  to  revise. 

It  appears  that  the  Aricin  Dress  Company,  on  December  17,  1916, 
represented  to  He)mian  Cohen  &  Sons,  the  reclaiming  creditors,  that 
it  had  an  order  from  John  Wanamaker  for  a  quantity  of  dresses  fe- 
quiring  2,300  yards  of  blue  serge  cloth.  The  Dj-ess  Company  also  rep- 
resented that  it  had  on  .deposit  at  that  time  with  the  Union  Exchai^e 
National  Bank  at  least  $3,000.  A  check  in  the  sum  of  $2,210.96  was 
delivered  by  the  bankrupt  to  Heyman\Cohen  &  Sons  to  pay  an  in- 
debtedness due  from  it  to  Heymaa  Cohen  '&  Sons,  not  then  due, 
but  which  it  was  necessary  to  pay  to  get  more  credit.  It  also,  and  for 
the  purpose  of  inducing  Cohen  &  Sons  to  sell  and  deliver  to  it  the 
blue  serge  cloth  above  referred  to,  represented  falsely  that  its  finan- 
cial condition  was  the  same  or  better  on  Deceipber  27  than  it  was  on 
September  9,  1916,  there  having  been  a  financial  statement  on  that 
date.  In  reliance  on  these  representations  Heyman  Cohen  &  Sons 
delivered  to  the  bankrupt  1,737%  yards  of  blue  serge  cloth,  valued  at 
$2,085. 

Before  selling  the  cloth  to  the  bankrupt  the  claimants  inquired  of 
Woods'  Commercial  Agency  as  to  the  bankrupt's  financial  condition. 
They  were  informed  that  on  December  11,  1916,  the  president  of  the 
bankrupt  corporation  submitted  an  affidavit  which  he  now  swears  was 
false.  It  also  appears  that  its  bank  credit  on  December  27,  instead 
of  being  $3/000,  as  represented,  was  only  $54.90.  The  petition  in  in- 
voluntary bankruptcy  was  filed  two  days  after  the  delivery  of  the 
blue  serge.  The'  president  of  the  bankrupt  corporation  swears  that  this 
merchandise  was  delivered  in  the  original  packages  by  the  bankrupt 
the  day  after  it  received  them  to  one  Rosenzweig,  who  paid  to  the 
bankrupt  the  sum  of  $2,500.  He  also  swears  that  of  this  amount 
$2,100  was  turned  over  in  currency  by  him  to  the  receiver  in  bank- 
ruptcy. It  clearly  appears  that  this  merchandise  was  obtained  from 
the  claimants  by  means  of  false  representations  made  to  them  by  the 
bankrupt  directly,  as  well  as  through  the  Woods'  Commercial  Agency. 
The  representations  were  false,  and  they  were  relied  upon  by  the 
claimant. 

[1]  The  claimants  had  a  right  to  reclaim  the  merchandise  so  long 
as  it  remained  in  the  hands  of  the  bankrupt.  They  could  also  claim 
the  proceeds  of  the  sale  to  Rosenzweig  so  long  as  they  could  identify 
Ae  fund.    The  testimony  was  that  the  bankrupt  sold  to  Rosenzweig 
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at  65  per  cent,  of  the  cost.    Computed  on  that  basis,  tiie  tnnknipt 
received  $1,553  for  the  Heyman  Cohen  &  Sons  serge.    But  as  Roseni- 
weig  paid  him  altogether  $2,500  for  the  total  merchandise  turned  over, 
and  retained  out  of  that  $415  for  himself,  the  proportionate  loss  to 
the  claimants  out  of  the  transaction  amounted  to  $269.75.    This  kit 
$1,283.25  as  the  sum  due  the  claimants,  and  the  District  Judge  has 
entered  an  order  directing  the  receiver  to  turn  over  that  amount  to 
the  claimant. 

[2]  The  trustee  claims  that  this  order  of  the  District  Judge  was 
erroneous,  in  that  it  has  not  been  shown  that  the  proceeds  of  the  iden- 
tical goods  sold  by  Heyman  Cohen  &  Sons  were  ever  paid  over  to  the 
receiver.  The  sole  question  in  the  case  is  whether  the  claimants  have 
identified  the  fund.  The'  testimony  they  rely  upon  is  that  of  Louis 
Arkin,  Jr.,  and  if  it  can  be  believed  the  proceeds  of  the  goods  have 
been  traced  into  the  hands  of  the  trustee,  and  the  order  of  the  Dis- 
trict Judge  is  right.  If  the  question  were  simply  one  between  the 
vendor  and  the  vendee,, the  testimony  of  Arkin  might  be  accepted;  but 
the  decision  of  the  question  affects  the  rights_of  all  the  creditors  of 
the  bankrupts'  estate,  and  if  the  fund  in  its 'entirety  is  to  be  with- 
drawn, and  turned  over  to  Heyman  Cohen  &  Sons,  all  other  creditors 
being  excluded  therefrom,  the  evidence  should  not  be  doubtful,  but 
should  be  reasonably  conclusive.  We  are  unable  to  regard  the  tes- 
timony as  at  all  persuasive.  Arkin  testified,  it  is  true,  that  he  sold 
the  identical  goods  his  company  received  from  the  claimants  to  one 
Rosenzweig,  and  that  he  received  from  him  $2,500.  But  he  stated 
that  that  sum  represented  also  somebody  else's  goods ;  that  he  did  not 
know  how  much  he  received  for  the  claimants'  goods;  that  he  did 
not  know  how  much  other  merchandise  he  sold  or  what  he  received 
for  it.  He  admitted,  however,  that  he  got  65  per  cent,  of  the  amount 
he  paid  the  claimants  for  the  goods.  He  admitted  that  the  state- 
ment given  to  the  Woods'  Commercial  Agency  on  December  11,  1916, 
and  which  he  had  signed  was  not  true.  He  admitted  that  on  Decem- 
ber 27,  1916 ,  he  had  no  unfilled  order  from  John  Wanamaker  which 
required  about  2,300  yards  of  cloth,  and  denied  that  he  had  represented 
that  he  had  such  an  order,  although  the  testimony  of  the  claimants 
showed  that  he  had  made  such  a  representation.  He  admitted  that  he 
knew  his  company  was  insolvent  when  he  bought  the  serges  from 
Heyman  Cohen  &  Sons,  and  that  for  perhaps  three  or  four  weeks 
prior  to  that  purchase  and  prior  to  the  failure  his  company  had  ceased 
to  do  any  making  of  dresses,  and  was  simply  buying  merchandise  and 
selling  it  in  the  original  packages  at  a  loss,  getting  for  it  from  50  to 
65  per  cent,  of  what  it  cost;  that  in  the  month  or  two  prior  to  the 
failure  he  had  bought  more  than  $40,000  worth  of  goods,  which  he 
had  sold  in  the  manner  above  indicated ;  that  he  did  not  know  whose 
goods  he  sold  to  Rosenzweig  at  the  time  he  sold  him  the  claimants' 
goods.  In  answer  to  the  question,  "Who  were  you  doing  business 
with  at  that  time!*"  he  answered,  "I  don't  remember  exactly."  This 
man  is  not  entitled  to  behef .  He  is  revealed  by  his  own  testimony  as 
thoroughly  unscrupulous,  dishoiiest,  and  unworthy  of  credence. 
Whether  the  money  he  turned  over  to  the  trustee  was  money  which 
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came  from  the  sale  of  the  claimants'  goods,  or  from  the  sale  of  some 
one  else's  goods,  is  not  proven. 

The  order  of  the  District  Court  is  reversed,  and  the  motion  to 
confirm  the  rpport  of  the  special  master  is  granted. 


HAKDWOOD  PACKAGE  OO.  V.  COURTNEY  CO. 

(Circuit  Court  of  Appeals,  Fourtli  Circuit    April  3,  1918.) 

No.  1689. 

L  Sales  ®=>53(1) — Contract— Question  fob-  Jubt. 

In  an  action  by  the  seller  of  hardwood  staves  for  the  buyer's  failure 
to  accept,  whether  there  was  complete  agreement  between  the  parties  as 
to  the  te,rms  of  the  contract  of  sale  held  a  question  of  fact  for  the  Jury. 

2,  CoNTKACTS  ®=>35 — Formal  Contract. 

Apart  from  statute  of  frauds,  if  minds  of  contracting  parties  meet  at 
all  points,  and  their  agreement  of  sale  is  fully  set  forth  in  unsigned  memo- 
randum, which  they  both  accept  as  correct,  binding  obligation  results, 
though  it  was  their  intention  to  have  formal  contract  prepared  and  signed. 

3.  CONTBACTB   €=335 SlQNATVBB   OF  FOBMAL  GONTBACT. 

An  unsigned  contract  cannot  be  enforced  by  either  of  the  parties,  how- 
ever completely  it  may  express  their  mutual  agreement,  if  it  was  also 
agreed  that  the  contract  should  not  be  binding  until  signed  by  both. 
1  Sales  ®=»53(1) — Sionatube  or  Formal  Contract— Question  fob  Jubt. 

In  action  by  seller  of  hardwood  staves  for  buyer's  refusal  to  accept, 
whether  it  was  intention  of  both  parties  that  contract  be  reduced  to  writ- 
ing and  signed  by  botb  before  it  became  binding,  held  question  of  fact 
for  jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Charleston ;   Benjamin  F.  Keller,  Judge. 

Action  by  the  Courtney  Company  against  the  Hardwood  Package 
Company.  To  review  judgment  for  plaintiff,  defendant  brings  error. 
Reversed. 

D.  M.  Easley  and  D.  E.  French,  both  of  Bluefield,  W.  Va.,  for  plain- 
tiff in  error. 

W.  E.  R.  Byrne,  of  Charieston,  W.  Va.  (Linn  &  Byrne,  of  Charles- 
ton, W.  Va.,  on  the  brief),  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  McDOWELL, 
District  Judge. 

KNAPP,  Circuit  Judge.  The  questions  deemed  controlling  in  this 
case  will  appear  from  a  comparatively  brief  statement,  without  reciting 
at  length  the  somewhat  complicated  facts  out  of  which  the  litigation 
arose.  In  the  court  below  the  Courtney  Company,  defendant  in  error, 
was  plaintiff,  and  the  Hardwood  Package  Company,  defendant,  and 
they  will  be  so  designated  in  this  opinion.  These  parties,  through  their 
respective  agents,  entered  into  negotiations  in  the  latter  part  of  1912 
for  the  sale  by  plaintiff  and  purchase  by  defendant  of  a  large  quantity 
of  barrel  staves.  On  the  21st  of  December,  at  defendant's  place  of 
business  in  Philadelphia,  an  agreement  apjjears  to  have  been  reached 
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with  a  representative  of  plaintiff.  A  contract  was  accordingly  drawn 
up  in  duplicate,  on  the  printed  form  used  by  defendant,  and  both 
copies  sent  by  mail  unsigned  to  plaintiff  at  Charleston,  W.  Va.,  for  its 
signature.  The  plaintiff,  however,  declined  to  execute. this  contract, 
and  instead  prepared  a  contract  of  its  own,  dated  January  1,  1913, 
which  was  signed  in  duplicate  by  its  president  and  mailed  to  defendant 
on  the  9th  of  that  month.  The  defendant  received  this  contract  in  due 
course,  but  did  not  sign  it.  On  the  1st  of  May  it  was  returned  un- 
signed, with  a  letter  stating  that  "we  have  canceled  all  negotiations,  for 
staves  and  heading,  that  we  may  have  had  with  you,"  and  refusing  in 
effect  to  take  the  staves  in  question.  To  this  the  plaintiff  replied  in 
substance  that  a  binding  contract  had  been  made,  that  it  had  at  all 
times  been  ready  and  willing  to  perform  the  same,  that  the  market 
price  of  staves  had  gone  down  materially,  and  that  if  defendant  per- 
sisted in  its  refusal  it  would  sell  the  staves  for  the  best  price  then  ob- 
tainable and  hold  the  defendant  responsible  for  any  resulting  loss. 

Some  three  years  later,  in  March,  1916,  this  suit  was  brought  to  re- 
cover, as  damages  for  alleged  breach  of  contract,  the  difference  be- 
tween the  amount  for  which  plaintiff  sold  the  staves  to  other  parties, 
after  defendant  refused  to  take  them,  and  the  amount  that  plaintiff 
would  have  received  at  the  price  named  in  the  contract  claimed  to  have 
been  made ;  that  is,  the  contract  prepared  by  plaintiff  and  sent  to  de- 
fendant in  January,  1913,  as  above  stated.  The  special  count  of  the 
declaration  is  on  that  contract,  set  out  in  full  in  the  pleading,  which  is 
asserted  to  be  valid  and  enforceable,  because  it  expresses  the  actual 
agreement  of  the  parties  and  was  accepted  as  such  by  the  defendant. 
At  the  trial,  and  under  its  plea  of  nonassumpsit,  the  defendant  gave 
evidence  tending  to  support  two  defenses :  (1)  That  there  was  no  com- 
plete agreement  between  the  parties,  because  their  minds  never  met 
on  any  contract,  verbal  or  written ;  and  (2)  that  it  was  the  understand- 
ing and  intention  of  plaintiff  and  defendant  alike  that  the  contract  for 
which  they  were  negotiating  should  not  be  binding,  unless  reduced  to 
writing  and  signed  by  both  parties.  The  jury  found  for  the  plaintiff 
for  the  full  amount  of  its  claim,  and  defendant  comes  here  on  writ  of 
error. 

[1,  2]  It  is  enough  to  say  that  in  our  opinion  the  first  of  these  de- 
fenses was  not  established  as  matter  of  law.  True,  certain  acts  and 
declarations  of  plaintiff  were  shown  which  seem  quite  inconsistent  with 
a  belief  on  its  part  that  a  definite  contract  had  been  made,  and  appar- 
ently the  jury  would  have  been  warranted  in  finding  that  the  negotia- 
tions in  question  went  no  further  than  proposals  by  each  side,  first  the 
defendant,  and  later  the  plaintiff,  which  the  other  side  was  not  willing 
to  accept.  But  in  view  of  the  explanations  of  plaintiff,  and  taking  into 
account  all  the  evidence  upon  this  issue,  we  think  it  became *a  question 
of  fact  which  was  properly  submitted  to  the  jury.  Apart  from  the 
statute  of  frauds,  which  is  not  set  up  in  this  case,  it  is  well  settled  that 
if  the  minds  of  contracting  parties  meet  at  all  points,  and  their  agret- 
ment  is  fully  set  forth  in  an  unsigned  memorandum,  which  they  both 
accept  as  correct,  a  binding  obhgation  results,  although  it  was  their 
intention  to  have  a  formal  contract  prepared  and  signed.    Jenkins  & 
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Reynolds  Co.  v.  Cement  Co.,  147  Fed.  641,  77  C.  C.  A.  625 ;  Whitted 
&  Co.  V.  Fairfield  Cotton  Mills.  210  Fed.  725,  128  C.  C.  A.  219;  Mor- 
ton V.  Witte,  147  App.  Div.  94,  131  N.  Y.  Supp.  778;  Drummond  v. 
Crane,  159  Mass.  577,  35  N.  E.  90,  23  L.  R.  A.  707,  38  Am.  St.  Rep. 
460. 

[3]  But  it  is  equally  well  settled  that  an  unsigned  contract  cannot  be 
enforced  by  either  of  the  parties,  however  completely  it  may  express  ^ 
their  mutual  agreement,  if  it  was  also  agreed  that  the  contract  should 
not  be  binding  until  signed  by  both  of  them.  In  the  leading  case  of 
Mississippi  &  Dominion  Steamship  Co.  v.  Swift,  86  Me.  248,  29  Atl. 
1063,  41  Am.  St.  Rep.  545,  it  is  said: 

"When  parties  enter  Into  a  general  contract,  and  the  understanding  Is  that 
It  Is  to  be  reduced  to  writing,  or  If  it  Is  already  In  a  written  form  that  it  is 
to  be  signed  before  It  is  to  be  acted  on,  or  to  take  effect,  It  Is  not  binding 
until  It  Is  ao  written  or  signed.  *  «  «  When  correspondence  •  Indicates 
that  a  formal  draft  of  a  contract  was  in  the  minds  of  the  parties,  or  at  least 
Id  the  mind  of  the  party  sought  to  be  charged,  as  the  only  authoritative  evi- 
dence of  a  contract,  and  that  he  did  not  have,  nor  signify,  any  Intention  to 
be  bound  until  the  written  draft  had  been  made  and  signed,  he  Is  not  Iwund 
until  such  draft  is  duly  made  aud  signed.  •  *  •  The  burden  of  proof  is 
upon  the  party  claiming  the  completion  of  the  contract  before  the  written 
draft  thereof  Is  signed." 

To  the  same  effect  are  Ambler  v.  Whipple,  87  U.  S.  (20  Wall.)  546, 
22  L.  Ed.  403,  Hennessy  v.  Bond,  77  Fed.  403,  23  C.  C.  A.  203,  Spin- 
ney V.  Downey,  108  Cal.  666,  41  Pac.  797,  and  Morrill  v.  Mining  Co., 
10  Nev.  125. 

[4]  In  the  instant  case,  as  already  said,  it  was  one  of  the  defenses 
ihat  neither  the  contract  sued  upon  nor  any  other  contract  for  the 
purchase  of  staves  was  to  take  effect  and  be  binding  until  signed  by 
both  parties,  and  accordingly  the  defendant  asked  the  following  in- 
struction : 

"The  court  Instructs  the  Jury  that.  If  you  bejleve  from  the  evidence  In  this 
case  that  it  was  the  intention  of  the  plalntifF  and  defendant,  In  their  nego- 
tiations respecting  the  contract  for  staves,  that  It  was  to  l>e  reduced  to  writ- 
ing and  signed  by  both  parties  l>efore  It  became  a  binding  contract,  then  you 
TTin  find  for  ther  defendant" 

This  instruction  was  refused  on  the  ground,  as  appears  from  the 
record,  that  it  was  "iriisleading  in  its  terms  under  the  evidence."  How 
this  could  be  said  is  not  apparent.  The  proposition  of  law  involved  in 
the  request  is  undoubtedly  sound,  and  it  seems  clear  to  us  that  the  evi- 
dence on  this  issue  presented  a  question  of  fact  to  be  passed  upon  by 
the  jury.  Two  references  will  suffice.  As  late  as  February  14th  plain- 
tiff wrote  defendant: 

"We  have  never  received  the  copy  of  the  contract  for  staves  sent  you  sortie 
time  ago.  Not  having  heard  from  you,  we  are  shipping  some  of  these  staves 
to  other  parties." 

And  on  the  trial  of  the  cause  Samuel  Courtney,  then  president  of 
the  plaintiff  company,  testified : 

"Q.  And  the  reason  you  didn't  commence  shipping  staves  Is  becau.se  they 
didn't  sign  the  contract?    A.  That  Is  right,    Q.  And  you  knew  that  the  oon- 
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tract  had  to  be  signed  by  Mr.  Pew?    A.  Yes,  sir.    I  knew  it  vu  soppoaed;  be 
said  some  place  that  Pew  would  have  to  sign  It" 

This  of  itself  was  enough,  as  we  think,  to  raise  a  question  for  the 
jury.  And  the  obvious  effect  of  refusing  the  requested  instruction 
was  to  shut  out  an  independent  defense,  which,  if  sustained  by  a  find- 
ing of  fact,  would  have  defeated  the  plaintiff's  action.  Whether  or  not 
it  was  understood  throughout  the  negotiations  that  the  parties  would 
be  bound  only  by  a  signed  agreement  was  a  distinct  and  vital  issue, 
which,  on  the  proofs  made,  was  plainly  for  the  jury  to  determine.  We 
cannot  sustain  defendant's  contention  that  the  evidence  on  this  issue 
was  so  conclusive  as  to  require  a  directed  verdict  in  its  favor;  but 
we  are  convinced,  after  careful  study  of  the  case,  that  the  question 
here  considered  was  a  question  of  fact,  which  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions.  The  refusal  to  so  submit 
it  was  therefore  an  error  for  which  the  judgment  must  be  reversed. 

As  the  remaining  questions  appear  to  be  of  little  importance,  and 
may  not  arise  on  another  trial,  we  deem  it  unnecessary  to  make  them 
the  subject  of  discussion. 

Reversed. 


SOLER,  Ckinunissioner  of  Health,  ▼.  SCOVrLI.E  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit    November  21,  191&) 

No.  134a 

1.  Tebritoeiks  «s»32 — Pohto  Rico — ^Action  Against — Consent. 

Action  against  the  commissioner  of  health  of  Porto  Rico,  In  his  offi- 
cial capacity,  to  restrain  him  from  purdiaslng  land  and  erecting  a  tuber- 
culosis hospital,  held  in  reality  against  the  soverel^  and  so  not  main- 
tainable without  its  consent ;  it  being  presumed,  in  the  absence  of  allega- 
tioa  to  the  contrary,  that  he  acted  in  good  faith  and  within  the  scope  of 
his  authority,  and  he  acting  under  his  general  authority,  and  not  under 
any  special  and  limited  authorization. 

2,  Courts  iS=»405{2) — CiBCurr  Coukt  of  Appeals — Scope  ok  Revibw. 

The  appeal  being  from  an  Interlocutory  decree  under  Judicial  Code,  ! 
129  (Comp.  St.  1916,  §  1121),  the  Circuit  Court  of  Appeals  is  authorized 
to  determine  whether  the  District  Court  had  jurisdiction. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Porto  Rico ;  Hamilton,  Judge. 

Suit  by  Hector  H.  Scoville  and  others  against  Alejandrjo  Ruiz  Soler, 
Commissioner  of  Health  for  Porto  Rico.  From  an  interlocutory  de- 
cree, granting  a  temporary  injunction,  defendant  appeals.  Reversed 
and  remanded. 

Col.  Edward  S.  Bailey,  Asst.  Judge  Advocate  General,  of  Washing- 
ton, D.  C.  (Howard  L.  Kern,  Atty.  Gen.,  of  Porto  Rico,  on  the  brief), 
for  appellant. 

Hector  H.  Scoville,  of  San  Juan,  P.  R.  (Charles  Hartzell  and  Daniel 
F.  Kelley,  both  of  San  Juan,  P.  R.,  on  the  brief),  for  appellees. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  AL- 
DRICH,  District  Judge. 

^^sFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Kejr-Numbered  Dlgeets  &  Indexes 
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BINGHAM,  Circuit  Judge.  This  is  an  appeal  from  an  interlocutory 
decree  of  the  United  States  District  Court  for  Porto  Rico  granting  a 
temporary  injunction  restraining  the  appellant,  Soler,  commissioner  of 
health  for  Porto  Rico,  from  purchasing  a  certain  tract  of  land  and 
erecting  thereon  a  hospital  for  the  treatment  of  tuberculosis  patients. 
In  the  court  below  Soler  appeared  specially,  and  entered  a  motion  to 
quash  the  summons  and  dismiss  the  petition  for  want  of  jurisdiction, 
assigning  as  reason  therefor  that  the  action,  although  brought  against 
the  commissioner  of  health  in  his  official  capacity,  was  in  reality  an 
action  against  the  people  of  Porto  Rfco,  who  had  not  consented  to  be 
sued,  and  therefore  the  court  was  without  jurisdiction. 

It  appears  that  on  February  19,  1918,  a  temporary  restraining  or- 
der was  issued ;  that  on  March  9,  1918,  the  defendant's  motion  to  dis- 
miss for  want  of  jurisdiction  was  denied;  and  that,  affidavits  relating 
to  the  plaintiffs'  motion  having  been  filed,  a  temporary  injunction,  as 
prayed  for  in  the  complaint,  was  granted. 

In  the  assignment  of  errors  the  appellant  complains  that  the  court 
erred  in  denying  his  metion  and  granting  the  motion  for  a  preliminary 
injunction. 

It  is  conceded  by  the  appellees  that  the  people  of  Porto  Rico  cannot 
be  sued  without  its  consent,  and  it  may  well  be  conceded,  for  in  Porto 
Rico  V.  Rosaly  y  Castillo,  227  U.  S.  270,  33  Sup.  Ct.  352,  57  L.  Ed. 
507,  it  was  held  that— 

"It  Is  not  open  to  controversy  tbat,  aside  from  the  existence  of  some  ex- 
ception, the  government  which  the  organic  act  established  In  Porto  Rico  Is  of 
such  nature  aa  to  come  within  the  general  rule  exempting  a  government  sov- 
ereign In  Its  attrlbntes  from  being  sued  without  Its  consent." 

It  is  also  conceded  that  the  defendant,  Soler,  as  commissioner  of 
health  for  Porto  Rico,  is  charged  with  the  duty  of  erecting  a  tuber- 
culosis hospital. 

In  the  act  of  March  2,  1917,  providing  a  civil  government  for  Porto 
Rico  and  known  as  the  Jones  Act  (39  U.  S.  Stat,  at  Large,  pp.  951, 
955,  964,  c.  145),  certain  executive  departments  of  the  government 
were  created,  among  which  was  the  department  of  health,  the  head 
of  which  was  to  be  known  as  the  "commissioner  of  health."  It  was 
also  provided  that — 

"The  heads  of  departments  shall'  collectively  form  a  council  to  the  Gov- 
ernor, known  as  the  executive  council.  They  shall  perform  under  the  gen- 
eral supervision  of  the  Governor  the  duties  hereinafter  prescribed,  or  which 
•nay  hereafter  be  prescribed  by  law,  and  such  other  duties,  not  inconsistent 
with  law,  as  the  Governor,  with  the  approval  of  the  President,  may  assign  to 
them."    Section  13. 

"That  the  commissioner  of  health  shall  have  general  charge  of  all  matters 
relating  to  public  health,  sanitation,  and  charities  except  such  as  relate  to  the 
conduct  of  maritime  quarantine,  and  shall  perform  such  other  duties  as  may 
be  prescribed  by  law."    Section  19. 

And  "that  the  legislative  authority  herein  provided  Shall  extend  to  all  mat- 
ters of  a  legislative  character  not  locally  inapplicable.    •    •    •  "     Section  37. 

In  pursuance  of  the  authority  above  conferred  the  Legislature  of 
Porto  Rico  in  Act  No.  71,  approved  December  6,  1917,  and  in  Act  No. 
89,  approved  December  7,  1917,  appropriated  the  sums  of  $20,000  and 
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$40,000,  respectively,  which  acts,  except  as  to  the  sums  appropriated, 
read  as  follows : 

"Care  of  tuberculosis  patients,  including  purchase  and  repair  of  equipment, 
construction  and  repair  of  bnildliigs,  and  insurance  on  equipment  and  on 
buildings  owned  by  the  people  of  Porto  Rico  and  used  as  a  sanatorium,  in- 
cluding also  the  purchase  of  the  necessary  land,  payment  of  salaries  of  per- 
sonnel and  expenses  of  transportation  of  patients  and  other  expenses,  for 
six  months,  $20,000." 

It  appears  that  the  land  on  which  a  tuberculosis  hospital  was  located 
had  been  taken  by  the  military  authorities  of  the  United  States  for  a 
training  camp;  that,  to  meet  the  public  necessity  thus  created,  the 
defendant,  by  virtue  of  the  general  authority  vested  in  him  as  com- 
missioner of  health  and  the  appropriation  acts  of  December  6  and  De- 
cember 7,  1917,  entered  into  a  contract  for  the  purchase  of  a  certain 
tract  of  land,  containing  about  35  acres,  from  a  Mr.  and  Mrs.  Hub- 
bard, situated  on  the  south  side  of  the  highway  leading  from  Rio  Pied- 
ras  to  Carolina,  in  the  district  of  Sabana  Liana,  intending  to  erect 
thereon  a  tuberculosis  hospital.  The  plaintiffs  are  the  owners  and  les- 
sees of  properties  adjoining  said  tract  of  land  on  the  east  and  west 
sides  thereof,  and  they  bring  this  suit  to  enjoin  the  purchase  of  the 
land  and  the  erection  of  the  hospital. 

From  the  foregoing  provisions  of  law  it  appears  that  Soler,  as  com- 
missioner of  health,  was  authorized,  and  that  it  was  his  duty,  to  deter- 
mine upon  a  suitable  site  for  the  location  of  a  tuberculosis  hospital, 
and  to  purchase  the  same  for  the  people  of  Porto  Rico,  and  it  is  evi- 
dent that  the  performance  of  this  duty  involved  the  exercise  of  ad- 
ministrative or  official  discretion. 

f  1  ]  It  is  not  alleged  in  the  bill  that  the  defendant,  in  deciding  upon 
the  locaticMi,  acted  in  bad  faith  and  beyond  the  scope  of  the  authority 
conferred  upon  him,  and,  in  the  absence  of  such  an  allegation,  it  is  to 
be  presumed  that  he  acted  in  good  faith  and  within  the  scope  of  his 
authority.  In  view  of  this  situation,  and  the  fact  that  the  bill  is  prose- 
cuted against  Soler  in  his  official  capacity  as  commissioner  of  healtli, 
the  question  arises  whether  the  action  is  not  one  in  reality  against  the 
sovereign,  the  people  of  Porto  Rico.  As  to  this  we  entertain  no  doubt. 
The  action  is  brought  to  enjoin  the  consummation  of  a  contract  in 
which  the  defendant  individually  has  no  interest,  and  in  which  the  peo- 
ple of  Porto  Rico  are  alone  interested.  It  is,  in  reality,  an  action 
against  the  sovereign  (In  re  Ayers,  123  U.  S.  443,  503,  8  Sup.  Ct.  164, 
31  L.  Ed.  216;  Minnesota  v.  Hitchcock,  185  U.  S.  373,  22  Sup.  Ct.  650, 
46  L.  Ed.  954;  Murray  v.  Wilson  Distilling  Co.,  213  U.  S.  151,  29  Sup. 
Ct.  458,  53  L.  Ed.  742 ;  Wells  v.  Roper,  246  U.  S.  335,  38  Sup.  Ct. 
317,  62  L.  Ed.  755),  and,  if  it  has  not  consented  to  be  sued,  the  action 
cannot  be  maintained. 

It  is  contended  by  the  appellee  that  the  defendant,  Soler,  in  deter- 
mining upon  the  location  and  purchase  of  this  property  for  a  hospital, 
was  a  special  agent,  and  that,  if  this  is  so,  the  action  can  be  maintaitied, 
for,  under  the  provisions  of  section  1804  of  the  Civil  Code  of  Porto 
Rico,  the  government  has  in  such  case  consented  to  be  sued. 

But  we  think  that  the  commissioner  of  health  in  the  transaction  in 
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question  was  acting  under  his  general  authority  and  not  under  any  spe- 
cial and  limited  authorization  and  that  the  action  cannot  be  maintained 
against  the  people  of  Porto  Rico,  for,  in  that  situation,  it  has  not  con- 
sented to  be  sued. 

[2]  As  the  appeal  is  from  an  interlocutory  decree  under  section  129 
of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1134  [Comp. 
St.  1916,  §  1121]),  we  are  authorized  to  determine  whether  the  District 
Court  had  jurisdiction.  Supreme  Council  of  Royal  Arcanum  v.  Ho- 
bart.  244  Fed.  385, 157  C.  C.  A.  11. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  remand- 
ed to  that  court,  with  directions  to  enter  a  decree  dismissing  the  bill ; 
and  the  appellant  recovers  costs. 


INDB3>BJNDENT  HARVESTER  OO.  v.  TINSMAN. 
(Circuit  Court  ot  Appeals,  Seventh  Circuit     September  6,  1918.) 

No.  2558. 

1.  Saxss  «s>43(3) — RxBcissiON— Rbphesentation  of  Fact. 

Representation  that  an  invention  can  be  used  -without  Infringing  any 
ezlRtlng  patent  may  be  one  of  fact,  rather  than  mere  opinion,  as  regards 
right  to  rescind  a  contract  of  sale  made  In  reliance  thereon. 

2.  Jddomknt  ^=3585(4) — Rkb  Judicata— Diitbbent  Causes  of  Aonoif. 

Judgment  on  a  note  Is  not  an  estoppel  to  suit  to  rescind  for  fraud  the 
CMitract  under  which  the  note  was  given;  that  Issue  not  having  been 
actually  litigated  In  the  action  on  the  note,  and  the  causes  of  action  be- 
ing' different 

3.  Sai-es  €=>126(1) — Surr  fob  Resoission— liACHBS. 

Bill  to  rescind  for  fraud  having  been  filed  within  a  few  months  after 
the  frand  was  discovered,  and  within  less  than  the  period  of  limitations 
after  the  making  of  the  representations,  suggestion  of  laches,  iu  the 
absence  of  a  showing  of  special  drcumstancea,  Is  without  force. 

4.  Sai.es  «=»4.S(2) — Rescission— MiRHPBESENTATiON— Intent. 

Material  misrepresentation,  made  to  Induce  purchase  and  actually  re- 
lied and  acted  on,  Is  sufflci«it  for  rescission,  and  the  seller's  intention  is 
immaterial. 

5.  Sau»  €=>123 — Rescission — Conditions  Pbecbdbnt. 

Eviction  from  enjoyment  of  patent  is  not  a  condition  precedent  to 
right  of  purchaser  to  rescind  for  fraudulent  misrepresentation  that  in- 
vention infringed  no  existing  patent. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  by  the  Independent  Harvester  Company  against  Samuel  H. 
Tinsman.  From  an  adverse  decree,  complainant  appeals.  Reversed, 
with  directions. 

Charles  S.  Burton,  of  Chicago,  111.,  for  appellant 
Charles  C.  Bulkley,  of  Chicago,  111.,  for  appellee. 

Before  BAKER  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  This  appeal  challenges  a  final  decree  based 
on  a  ruling  that  appellant's  bill  failed  to  state  a  cause  of  action  in 
equity. 

€=»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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A  brief  outline  will  suffice  for  a  background  against  which  to  con- 
sider the  points  of  assault. 

In  November,  1909,  Tinsman  represented  to  Thompson,  appellant's 
president,  that  Tinsman  had  invented  a  new  cultivator,  that  he  was 
thoroughly  versed  in  the  cultivator  art,  and  that  his  invention  could  be 
patented  and  could  be  fully  used  without  inf rin^ng  any  subsisting  pat- 
ents. Thompson  was  inexpert  and  without  knowledge  or  information 
respecting  the  state  of  the  art,  so  informed  Tinsman,  and  Thompson 
relied  upon  Tinsman's  representations,  as  TinSman  knew,  in  enter- 
ing into  a  written  contract  for  the  invention  and  Tinsman's  services  in 
making  a  commercial  embodiment.  Under  the  contract  appellant  paid 
Tinsman  $500  and  gave  him  seven  notes  for  $1,000  each,  payable  one 
a  year  for  seven  years.  In  1904  Tinsman  took  out  a  cultivator  patent, 
which  prevented  the  use  of  his  1909  improvements.  This  1904  pat- 
ent Tinsman  had  sold  and  assigned  to  others  before  he  came  to  Thomp- 
son. Three  additional  prior  patents  also  prevented  the  free  manu- 
facture and  sale  of  the  cultivator  that  Tinsman  was  building  for  ap- 
pellant. Before  appellant  learned  these  facts  two  notes  were  paid  and 
suit  was  started  on  the  third.  Prayer  was  for  rescission,  restoration 
of  consideration  pafd,  and  injunction  against  prosecution  of  the  suit 
on  the  third  note.  By  a  supplemental  bill  appellant  showed  that  pend- 
ing this  suit  Tinsman  had  obtained  judgment  in  the  suit  on  the  third 
note,  and  prayed  that  he  be  enjoined  from  taking  out  execution  thereon. 

[1]  1.  Appellee  says  that  statements  respecting  infringement  are 
only  expressions  of  opinion,  as  this  court  ought  to  know  from  its  ex- 
perience in  patent  cases.  No  matter  how  difficult  it  may  be  from  the 
evidence  in  patent  cases,  courts  are  forced  to  make  a  finding  of  fact 
with  respect  to  infringement.  Appellee,  however,  was  free  to  limit 
himself  to  an  expression  of  opinion;  but,  according  to  the  bill,  he 
made  representations  of  fact  regarding  the  place  of  his  1909  improve- 
ments in  the  cultivator  art.  ' 

[2]  2.  What  is  the  effect  of  the  stated  fact  that  judgment  has  been 
entered  upon  the  third  note?  As  to  the  cause  of  action  based  upon 
that  note  all  issues  are  closed,  not  only  those  that  were  actually  liti- 
gated, but  also  those  that  might  have  been.  But  fraud  as  a  ground  for 
rescission  of  the  contract  is  a  different  cause  of  action,  and  the  judg- 
ment on  the  note  is  not  an  estoppel  against  counting  on  fraud  in  pro- 
curing the  contract  unless  that  issue  was  actually  litigated  in  the  suit 
on  the  note.  And  the  bill  does  not  disclose  that  it  was.  Packet  Co. 
V.  Sickles,  24  How.  333,  16  L.  Ed.  650;  Davis  v.  Brown,  94  U.  S. 
423,  24  L.  Ed.  204;  Cromwell  v.  County  of  Sac,  94  U.  S.  351,  24  L 
Ed.  681 ;  Chemical  Co.  v.  Kirven,  215  U.  S.  252,  30  Sup.  Ct.  78,  54 
L.  Ed.  179. 

[3]  3.  Appellee  contends  that  laches  is  a  bar.  In  Maine,  where  ap- 
pellant was  and  is  located,  and  where  the  contract  was  made  and  to 
be  performed,  six  years  is  the  period  after  which  actions  at  law  or 
in  equity  on  account  of  fraud  shall  not  be  commenced.  R.  S.  Me.  c. 
83,  §  99.  And  in  Illinois,  where  appellee  is  a  citizen  and  resident, 
and  where  he  is  being  sued,  the  limitation  is  five  years.  R.  S.  111.  par. 
7217,  §  22.    Time  does  not  begin  to  run  until  the  fraud  has  been,  or 
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might  with  diligence  have  been,  discovered.  Kirby  v.  Lake  Shore, 
etc.,  Ry.  Co.,  120  U.  S.  130,  7  Sup.  Ct.  430,  30  L.  Ed.  569;  Bailey  v. 
Glover,  21  Wall.  342,  22  L.  Ed.  636.  As  the  bill  was  filed  within  a 
fewr  months  after  the  fraud  was  discovered,  and  within  less  than  five 
years  after  the  representations  were  made,  the  suggestion  of  laches,  in 
the  absence  of  any  showing  of  special  circumstances  which  would  jus- 
tify equity  in  shortening  the  legal  period,  is  wholly  without  force. 

[4]  4.  Appellee  assails  the  bill  because  it  contains  no  direct  aver- 
ment that  Tinsman  knew  that  the  representations  were  false  when  he 
made  them.  In  an  action  of  deceit  by  vendee  against  vendor,  inten- 
tional misrepresentation  by  the  vendor  is  an  essential  element.  But  in 
a  bill  for  rescission,  the  question  whether  the  vendor  intentionally  fal- 
sified is  immaterial.  It  is  enough  that  the  representation  was  contrary 
to  fact,  was  material,  was  made  to  induce  the  vendee  to  act,  and  was 
actually  relied  and  acted  upon  by  the  vendee  to  his  injury.  Smith  v. 
Richards,  I3  Pet.  26,  10  L.  Ed.  42 ;  Turner  v.  Ward,  154  U.  S.  618,  14 
Sup.  Ct.  1174,  23  L.  Ed.  391 ;  Benton  v.  Ward  (C.  C.)  47  Fed.  253; 
Simon  v.  Goodyear  Rubber  Shoe  Co.,  105  Fed.  573,  44  C.  C.  A.  612, 
52  L.  R.  A.  745;  Hindman  v.  First  Nat.  Bank,  112  Fed.  931,  50  C. 
C.  A.  623,  57  L.  R.  A.  108;  Kell  v.  Trenchard,  142  Fed.  17,  73  C.  C. 
A.  202 ;  In  re  American  Knit  Goods  Manufacturing  Co.,  173  Fed.  480, 
97  C.  C.  A.  486. 

[5]  5.  Appellee  also  insists  that,  because  appellant  was  never  evicted 
from  enjoyment  of  the  patent,  it  has  no  right  to  rescind.  A  right  of 
rescission  arises  on  discovery  of  the  fraud,  not  on  eviction,  Otherwise, 
the  greater  the  fraud,  the  less  chance  there  would  be  for  the  right  of 
rescission  ever  to  be  exercised.  If  the  party  defrauded  were  given  so 
little  that  no  third  party  would  ever  attempt  to  take  it  away  from  him, 
the  defrauding  party  would  be  forever  safe.  Such  a  strange  doctrine 
would  put  a  great  premium  on  rascality.  As  a  matter  of  fact,  it  is 
elementary  that,  when  asking  a  court  of  equity  to  rescind  a  contract, 
it  is  not  even  necessary  to  tender  back  any  benefits  that  may  have 
been  enjoyed,  or  to  offer  to  make  compensation  therefor,  as  the  de- 
cree of  the  court  will  see  that  equity  is  done.  Even  cases  which  hold 
that  eviction  is  a  condition  precedent  to  the  vendee's  right  to  refuse 
payment  on  the  ground  that  the  title  given  by  the  vendor  was  defec- 
tive are  very  careful  to  state  expressly  that  eviction  is  not  a  condi- 
tion precedent  in  cases  of  fraud.  Peters  v.  Bowman,  98  U.  S.  56, 
25  L.  Ed.  91 ;  Consumers'  Gas  Co.  v.  American  Electric  Co.,  50  Fed. 
778,  1  C.  C.  A.  663. 

The  decree  is  reversed,  with  direction  to  overrule  the  motion  to  dis- 
miss the  bill. 

Note. — ^Judge  KOHLSAAT  was  present  at  the  argument  and 
J^eed  in  consultation  that  the  decree  should  be  reversed,  but  he  died 
before  the  opinion  was  prepared. 
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In  re  CI^VRK  REALTY  OO. 

RICHTER  V.  GOETZ. 

(Circuit  Court  of  Appenls,  Seventh  Circuit.    August  13,  1918.    Rehearing  De- 
nied November  19,  1918.) 

No.  2553. 

1.  Bankrcptct  €=3314(6) — Tax  Cektificatks — Patmerts. 

Under  Bankruptcy  Act,  §  64a  (Comp.  St.  1916,  i  9648),  provldliig  for 
the  payment  of  taxes.  It  is  the  duty  of  the  tnwtee  In  hknkruptcy  to 
pay  tax  certificates  Issued  to  purchasers,  when  premises  of  the  bank- 
rupt which  were  subject  to  mortgage  were  sold  for  nonpayment  of  state 
taxes. 

2.  Judgment  *=»668(1) — Conclubivknesb— Persons  Concluded — CAPAcm. 

Though  petitioner  was  party  to  a  proceeding  wherein  the  petitloQ  of 
the  mortgagee  to  compel  the  trustee  to  pay  tax  certificates  was  denied, 
held,  that  petitioner,  having  acquired  the  certificates,  was  not  estopped 
by  that  decision  from  securing  payment,  as  he  was  seeking  relief  in  a 
new  capacity. 

3.  Bankruptcy  4=9322 — Psoceedinob— Pathunt  of  Tax  Ckbtiftcates. 

Though  petitioner  was  allowed  to  prove  against  the  bankrupt's  es- 
tate for  the  difference  between  the  Indebtedness  due  and  the  value  of 
property  covered  by  mortgage  securing  the  debt,  and  for  the  purpose 
of  computing  such  value  the  amount  of  outstanding  taxes  was  deducted. 
held,  petitioner,  having  acquired  tax  certificates,  was  entitled  to  have 
the  same  paid  out  of  the  general  estate,  but  the  claim  for  difference 
should  be  reduced. 

4.  Bankbuptot  $=>324 — Tax  Cebtificates— Intebebt. 

The  bolder  of  tax  certificates  on  inortgaged  property  belonging  to  a 
bankrupt  estate  held  limited  1b  the  way  of  interest  to  6  per  cent  per 
annum. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin. 

In  the  matter  of  the  Clark  Realty  Company,  bankrupt.  On  petition 
by  August  Richter,  Jr.,  trustee,  to  compel  Julius  J.  Goetz,  trustee  in 
bankruptcy,  to  pay  certain  tax  certificates,  etc.  From  an  order  of 
the  District  Court,  affirming  an  order  of  the  referee  denying  the  relief 
sought,  petitioner  appeals.    Reversed,  with  directions. 

See,  also,  148  C.  C.  A.  342,  234  Fed.  576. 

Appellant,  named  as  trustee  In  a  certain  mortgage  given  by  the  bankrupt, 
Clark  Realty  Company,  for  $150,000,  petitioned  the  court  to  compel  appellee, 
trustee  in  bankruptcy  of  the  Clark  Realty  Company,  to  pay  certain  taxes 
a&sessed  iu  1913,  and  which  became  due  and  payable  January  1,  1914.  The 
premises  were  sold  for  nonpayment  of  taxes  and  tax  certificates  were  duly 
issued  to  the  purchasers  pursuant  to  the  statutes  of  the  state  of  Wisconsin 
governing  that  subject.  In  the  year  1917  api>cllant  purcha.sed  these  tax  cer- 
tificates and  they  were  duly  assigned-  to  him. 

The  mortgagor,  Clark  Realty  Company,  was  duly  adjudged  a  bankrupt  on 
February  3,  1914.  and  appellee  was  named  Its  trustee  in  bankruptcy  April  3, 
1914.  Appellee  Inunediatelj-  took  posses.slon  of  the  property  covered  by  tlie 
mortgage  and  collected  the  rents  until  August  28,  1914,  when  he  surrendered 
and  abandoned  the  property  pursuant  to  an  order  of  the  court. 

Api)ellant  petitioned  the  court  to  order  apppllee  to  pay  him  the  amount 
represent*!d  by  the  tax  certificates,  with  such  interest  as  under  the  statutes  of 
Wisfousln  siich  a  holder  is  entitled  to  recover.  The  District  Court,  affirming 
the  order  of  the  referee,  denied  the  relief  sought,  and  this  appeal  resulted. 
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AppeHee  rdled  upon  a  previous  dedsloD  of  the  District  Court,  affirmed  by 
tMs  court.  234  Fed.  576,  148  0.  O.  A.  342.  In  that  application  appellant 
sought  to  have  the  court  direct  appellee  to  pay  thcsb  same  taxes,  out  of  the 
rents  and  profits  by  appellee  collected,  to  the  then  holders  of  the  tax  certifi- 
cates. 

Leo  Mann,  of  Powell,  Wyo.,  and  Lines,  Spooner  &  Quarles,  of  Mil- 
waukee, Wis.,  for  appellant. 

Lawrence  A.  Olwell,  of  Milwaukee,  Wis.,  for  appellee 

Before  BAKER  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  As  the  holder  of  the  tax  certificates,  appellant  was,  in  the  ab- 
sence of  any  showing  of  special  circumstances  barring  him  from  en- 
forcing such  a  right,  entitled  to  an  order  directing  the  payment  of 
such  taxes  out  of  the  estate  of  the  bankrupt.  His  right  to  such  pay- 
ment was  not  limited  to  the  ftmd  realized  out  of  the  rents  and  profits 
collected  hy  the  trustee  from  the  lands  covered  by  the  mortgage.  The 
duty  of  the  trustee  to  pay  the  taxes  is  clearly  set  forth  in  section  64a 
of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  563  [Comp. 
St.  1916,  §  9648]),  which  reads  as  follows: 

"The  court  shall  order  the  trustee  to  pay  all  taxes  legally  due  and  owing 
by  the  bankrupt  to  the  United  States,  state,  county,  district,  or  municipality 
in  advance  of  the  payment  of  dividends  to  (redltors,  and  upon  filing  the  re- 
ceipts of  the  proper  public  officers  for  such  payment  he  shall  be  credited  with 
the  amount  thereof,  and  in  case  any  question  arises  as  to  the  amount  or  legali- 
ty of  any  such  tax,  the  same  shall  be  heard  and  determined  by  the  court." 

Commenting  upon  this  statute  the  court  says  in  Dayton,  Trustee, 
v.  Stanard,  Treasurer  of  Pueblo  County,  241  U.  S.  588,  36  Sup. 
Ct.  695,  60  L.  Ed.  1190: 

"Oonsldering  the  plain  provision  In  section  64a  of  ttie  Bankruptcy  Act  of 
1898  that  'the  court  shall  order  the  trustee  to  pay  all  taxes  legally  due  and 
owing  by  the  bankrupt  *  *  •  In  advance  of  the  payment  of  dividends  to 
creditors,'  *  •  •  we  entertain  no  doubt  of  the  propriety  of  requiring  that 
the  certificate  holders,  who  had  paid  the  taxes  and  assessments  at  the  sales, 
be  reimbursed  upon  the  cancellation  of  their  certificates,  or  of  requiring  that 
the  reimbursement  be  out  of  the  general  assets.  The  taxes  and  assessments 
were  not  merely  charges  upon  the  tracts  that  were  sold,  Init  against  the  general 
estate  as  well." 

This  statute  and  the  construction  placed  upon  it  by  the  court  is  but 
another  expression  of  the  policy  of  the  United  States  to  exact  priority 
in  favor  of  the  United  States,  the  state,  county,  or  municipality,  in  all 
cases  of  taxes  where  insolvency  has  intervened. 

[2]  Appellee  contends,  however,  that  appellant  is  estopped  by  the 
decision  in  Re  Clark  Realty  Co.,  234  Fed.  576,  148  C.  C.  A.  342. 

We  think  otherwise.  While  the  parties  in  that  proceeding  were  the 
same  in  name  as  in  the  proceeding  now  before  us,  and  the  relief  sought 
was  somewhat  similar,  the  facts  upon  which  the  petitioner  now  relies 
differ  materially  from  the  facts  disclosed  in  the  petition  in  the  former 
proceeding.  In  the  former  application  appellant  was  not  the  holder 
of  the  tax  certificates.  The  application  was  there  made  by  a  mort- 
gagee to  have  the  court  direct  the  trustee  to  redeem  certain  tax  certifi* 
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cates  held  by  a  third  party  out  of  a  special  fund  collected  by  the  trus- 
tee in  bankruptcy.  While  the  court  on  such  an  application  could  have 
granted  the  relief,  its  refusal  so  to  do  was  not,  upon  the  facts  shown, 
error.  Quite  different  would  have  been  the  situation  had  the  applicant 
been  (as  he  now  is)  the  certificate  holder.  Petitioner  now  seeks  relief 
as  the  holder  of  the  tax  certificates.  Consequently  the  petitioner, 
though  the  same  in  name,  is  legally  a  different  party,  because  he  is 
suing  in  a  different  capacity  and  upon  a  l6gal  demand  which  was  not 
and  could  not  properly  be  mcluded  in  the  earlier  proceeding.  Under 
the  section  and  the  decision  quoted  above,  the  petitioner,  therefore,  is 
entitled  to  have  the  assets  of  the  bankrupt  devoted  to  the  payment  of 
the  taxes. 

[3]  Appellee  further  claims  that  if  the  relief  is  granted,  two  allow- 
ances for  the  same  claim  will  have  been  made.  This  contention  re- 
sults from  the  filing  and  allowance  of  a  claim  in  appellant's  favor  for 
the  difference  between  the  admitted  indebtedness  of  the  bankrupt  to 
appellant  and  the  value  of  the  security  covered  by  the  mortgage.  In 
determining  this  difference  the  court  deducted  from  the  fair  valuation 
of  the  property  covered  by  the  mortgage  the  amount  of  the  outstand- 
ing taxes.  This  allowance  was  made  when  the  tax  certificates  were 
in  the  hands  of  third  parties.  Under  such  circumstances  the  court 
properly  deducted  the  outstanding  tax  certificates  from  the  value  of 
the  security.  But  appellant  "by  subsequently  acquiring  the  tax  certifi- 
cates should  not  be  barred  from  collecting  them.  He  is  entitled  to 
receive  the  Sum  represented  by  the  certificates,  but  his  claim  represent- 
ing the  difference  between  the  amount  of  the  bankrupt's  indebtedness 
to  him  and  the  value  of  the  isecurity,  should  be  reduced  in  accordance 
with  the  provisions  of  sections  57k  and  57/  of  the  Bankruptcy  Act 
(Comp.  St.  1916,  §  9641)  to  the  extent  of  these  tax  certificates. 

[4]  While  entitled  to  recover  the  amount  due  as  taxes,  appellant  is 
limited  in  the  way  of  interest  to  6  per  cent,  per  annum.  Dayton,  Trus- 
tee, v.  Stanard,  Treasurer  of  Pueblo  County,  supra. 

The  decree  is  reversed,  with  directions  to  enter  an  order  in  accord- 
ance with  this  opinion. 

Note. — Judge  KOHLSAAT  concurred  in  the  foregoing  conclusions, 
but  died  before  the  opinion  was  prepared. 
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BICHTER  et  al.  T.  ROCKHOLD. 

SAUIi  et  aL  T.  SAME. 

(Circuit  Court  ol  Appeals,  Fifth  Circuit      NoTember  11,  1918.) 

Nob.  31ft7,  3168. 

1.  Bankbttptct  «s»136(2) — Suhmaby  Order — What  CoNsriTtms. 

An  order  directing  the  bankrupt  to  pay  or  secure  to  the  trustee  the  cash 
surrender  value  of  Insurance  policies  providing  for  change  of  beneficiary 
held  not  a  summary  order  against  the  beneflclary  named ;  the  order  not 
purporting  to  affect  her  rights. 

2.  Bankruptcy  *=>143(12) — Insurance  Policies — Rights  of  Trustee. 

Where  a  life  policy  provided  for  change  of  beneflclary  and  recognized  a 
loan  value,  though  the  Insurer  declined  to  pay  or  recognize  a  cash  sur- 
render value,  held  that,  as  it  appeared  there  was  little,  If  any,  difference 
between  the  loan  and  cash  surrender  value,  aa  order  directing  the  bank- 
nipt  to  pay  or  secure  same  to  trustee  was  proper,  for  the  bankrupt  could 
secure  the  surrender  value  from  the  company,  eta 

Petition  to  Superintend  and  Revise  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Texas;  George  W.  Jack, 
Judge. 

In  the  matter  of  the  bankruptcy  of  Jacob  Richter.  Petition  by  the 
bankrupt  and  another  to  superintend  and  revise  an  order  affirming  an 
order  of  the  referee  requiring  the  bankrupt  to  pay  or  secure  to  George 
F.  Rockhold,  trustee,  the  cash  surrender  value  of  insurance  policies. 
Likewise  a  petition  to  superintend  and  revise  a'  similar  order  made 
in  the  bankruptcy  of  Morris  Saul.    Orders  affirmed. 

W.  T.  Henry,  of  Dallas,  Tex.  (Sam  Leake,  of  Dallas,  Tex.,  on  the 
brief),  for  petiticmers. 

Julius  H.  Runge,  of  Dallas,  Tex.,  for  respondent. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  Petitions  to  superintend  and  revise  in  the 
two  cases  present  the  same  question,  and  will  be  disposed  of  by  con- 
sideration of  the  case  of  Ricnter. 

The  petition  is  for  revision  of  an  order  affirming  an  order  of  the 
referee  requiring  the  bankrupt,  within  30  days,  to  pay  or  secure  to 
the  trustee  the  cash  surrender  value  of  two  insurance  policies,  and  pro- 
viding that,  if  this  value  (fixed  by  the  order)  were  so  paid,  the  poli- 
cies should  be  delivered  to  him,  and  that  otherwise  they  should  pass 
to  the  trustee  as  assets  of  the  estate.    It  was  provided  that — 

"A  copy  of  this  order  be  given  by  mall  to  the  bankrupt,  to  his  wife,  Bella 
Richter,  and  to  the  New  York  I^tfe  Insurance  Company  for  their  observance." 

[1]  The  order  complained  of  cannot  be  considered  a  summary  or- 
der against  Bella  Richter.  She  is  named  as  beneficiary  in  a  policy, 
under  the  terms  of  which  the  beneficiary  may  be  changed.  Whether 
her  rights  be  as  in  a  policy  in  which  the  right  to  change  is  not  re- 
tained, subject  to  be  defeated,  or  be  inchoate  or  in  expectancy,  the 
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order  cannot  have  the  effect,  and  does  not  purport  to  have  the  effect, 
of  affecting  these  rights. 

[2]  The  policy  allows  a  change  of  beneficiary,  and  provides  "a  loan 
value,"  but  does  not  refer  to  "a  cash  surrender  value."  The  com- 
pany issuing  the  policy  declines  to  pay  or  recognize  a  cash  surrender 
value. 

In  Hiscock  v.  Mertens,  205  U.  S.  202,  27  Sup.  Ct.  488,  51  L.  Ed. 
71^1,  the  cash  surrender  value  was  not  provided  for  in  the  policy,  but 
was  recognized  by  the  insurance  company.  So  in  Cohen  v.  Samuels, 
245  U.  S.  52,  38  Sup.  Ct.  36,  62  L.  Ed.  143.  In  the  opinion  in  Malone 
V.  Cohn,  236  Fed.  882,  150  C.  C.  A.  144,  by  this  court,  the  question 
is  asked :  Does  its  failure  to  expressly  provide  for  a  present  cash  sur- 
render value  stand  in  the  way  of  the  bankrupt  acquiring  the  right  to 
hold,  own,  and  carry  the  policy  by  paying  or  securing  the  trustee  an 
ascertained  sum  of  money?  And,  arguing  the  negative,  tfie  court 
cites  Hiscock  v.  Mertens,  to  the  effect  that — 

"The  failure  of  the  policy  to  provide  expressly  for  a  present  cash  snrrenda' 
value  does  not  have  this  efllect,  if,  In  fact,  it  has  such  a  value  by  the  odd- 
cession  or  practice  of  the  company  issuing  it." 

There  was,  however,  in  the  case  no  evidence  of  any  concession  or 
practice  of  the  company  recognizing  a  cash  surrender  value. 

So  far  as  appears,  however,  no  case  has,  in  terms,  held  that  where 
the  policy  does  not  provide  for  a  cash  surrender  value,  and  there  is 
no  concession  or  practice  of  the  company  recognizing  it,  and  there  is 
a  refusal  of  the  company  to  pay  the  cash  surrender  value,  or  to  oth- 
erwise recognize  its  existence,  the  provisions  of  section  70a  of  the 
Bankruptcy  Law  (Act  July  1,  1898,  c.  541,  30  Stat.  565  [Comp.  St. 
1916,  §  %S4])  may  nevertheless  be  made  to  apply.  This  question  is 
now  distinctly  presented. 

.  The  testimony  of  an  actuary,  called  as  a  witness  in  this  case,  was 
to  the  effect: 

"That,  In  the  business  of  life  Insurance,  there  Is  no  difference  between  the 
loan  value  and  the  surrender  value  of  life  Insurance  policies,  except  a  sUgbt 
difference  In  the  method  of  computation.  »  •  •  Xhe  basis  of  the  com- 
putation of  the  cash  surrender  value  of  the  policy  and  the  loan  value  is  the 
same,  both  being  based  on  the  reserve,  and  the  loan  and  cash  surrender  value 
are  equivalent" 

A  differentiation  is  made  by  a  witness  connected  with  the  insurance 
company  issuing  the  policy.  Among  his  answers  to  interrogatories  is 
the  following: 

"Payment  of  the  cash  surrender  value  of  the  iwllcy  by  the  company  com- 
pletely terminates  the  policy  and  all  Insurance  bwieflts  thereunder ;  but,  after 
a  lotin  is  made  on  the  policy,  the  Insurance  thereunder  may  be,  and  is  usuallf. 
continued  by  the  payment  of  the  same  premium,  with  Interest  on  the  loan: 
in  the  event  of  the  death  of  the  Insured,  or  the  maturity. of  the  policy,  the 
loan  is  deducted  from  the  amoimt  payable  on  the  policy." 

Whether  or  not  a  company,  by  its  policy  or  otherwise,  recognizes 
a  cash  surrender  value,  the  value  exists.  If  there  is  a  difference  be- 
tween the  loan  value  and  the  cash  surrender  value,  the  difference 
would,  ordinarily,  be  in  favor  of  the  latter.    By  payment  of  the  cash 
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surrender  value,  the  company  escapes  all  future  liability.  The  value 
to  the  company  is  there,  and  what  it  amotmts  to  in  dollars  is  a  mat- 
ter of  ascertainment  by  computation,  if  it  is  not  indicated  by  the  policy. 
It  is  a  value  that  has  been  created  by  ajid  from  the  business  or  estate 
of  the  bankrupt,  and  his  creditors  are  entitled  in  law  and  good  morals 
to  the  benefit  of  it.  On  the  other  hand,  the  creditors  having  received 
this  value,  there  can  be  no  reason  why  the  bankrupt  should  not  get 
the  benefit  of  life  insurance  which  he  might  not  at  that  time  be  able 
to  secure,  and  at  a  premium  rate  le^  than  would  be  demanded  upon 
a  new  policy. 

It  is  within  the  rights  and  the  ability  of  the  bankrupt  to  secure  irom 
the  life  insurance  company  the  amount  required  by  the  order  to  con- 
tinue his  policy,  and  if  he  does  not  pay  the  cash  surrender  value,  as 
lefirally  and  properly  ascertained,  the  referee  should  take  such  steps 
as  may  be  necessary  and  proper  to  secure  for  the  creditors  the  benefit 
of  the  asset  evidenced  by  the  policy. 

The  orders  sought  to  be  revised  are  confirmed. 


GILLESPIE  V.  RIGOS  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    October  1,  1918.) 

No.  1636. 

L  I^AiTDinxNT  Conveyances  «=»241(3)— EQnrrABi.B  Relief. 

A  simple  contract  creditor,  who  has  no  lien  or  security  of  any  kind, 
and  who  asserts  no  right  to  subject  any  specific  property  to  the  payment  of 
his  det>t,  cannot  invoke  the  aid  of  equity  for  the  collection  of  his  claim, 
and  Is  not  entitled  to  have  conveyances  by  his  debtors  set  asidd  on  the 
theory  that  they  were  made  to  hinder. 
2.  Courts  «=>366(1) — Precedents — State  Decisions. 

The  decisions  of  the  highest  state  court.  Interpreting  the  local  statutes, 
are  binding  on  the  federal  courts. 
8.  Cbeditobs'  Suit  <S=>32 — Executorb  ano  Administbatobs"  ^9536 — FaAUDC- 
IXNT  Conveyances  «=»221 — Suretik8 — JuoaiiKNT  Against  Pbincipax — 
Restraining  Conveyance. 
In  West  Virginia,  a  Judgment  against  an  executor  is  only  prima  fade 
■  evidence  of  liability  of  the  sureties  on  the  executor's  bond,  so  a  legatee, 
securing  Judgment,  cannot  maintain  a  bill  against  sureties  on  the  bond  to 
restrain  them  from  conveying  their  property,  or  to  set  aside  their  con- 
veyances as  in  fraud  of  creditors. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Parkersburg;  Alston  G.  Dayton, 
Judge. 

Bill  by  John  J.  Gillespie  against  Caleb  B.  Riggs  and  others.  From 
a  decree  dismissing  the  bill  (248  Fed.  843),  complainant  appeals.  Af- 
firmed. 

See,  also,  241  Fed.  311,  154  C.  C.  A.  191. 

Thomas  P.  Jacobs,  of  New  Martinsville,  W.  Va.,  and  David  F. 
Pugh,  of  Columbus,  Ohio  (McCoy  &  Swiger,  of  Sistersville,  W.  Va., 
on  the  brief),  for  appellant. 

CssFoT  otkor  cans  <m  aame  topic  ft  KET-NOUBBB  In  all  Ker-Numberad  Dlsests  *  Indexw 
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Charles  E.  Hogg,  of  Point  Pleasant,  W.  Va.  (Olin  C.  Carter  and 
C.  B.  Riggle,  both  of  Middlebourne,  W.  Va.,  on  the  brief),  for  ap- 
pellees. 

Before  PRITCHARD,  KNAPP.  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  The  appellant,  John  J.  Gillespie,  plaintiff 
below  and  hereinafter  so  called,  is  the  sole  heir  at  law  and  sole  leg- 
atee under  the  will  of  his  father,  William  H.  Gillespie,  who  died  in 
1897,  and  whose  executor  is  the  defendant  Walter  R.  Smith.  In  Au- 
gust, 1914,  in  a  suit  brought  for  an  accounting  in  the  circuit  court  of 
Tyler  county,  W.  Va.,  plaintiff  recovered  a  judgment  against  the 
executor  for  some  $36,000,  besides  costs.  Execution  was  issued  soon 
afterwards  and  returned  unsatisfied,  and  the  judgment  remains  wholly 
unpaid.  The  sureties  on  the  executor's  bond  were  not  made  parties 
to  this  suit,  and  there  is  no  judgment  against  them. 

In  October,  1914,  plaintiff  brought  in  the  court  below  an  action  at 
law  against  the  surviving  sureties,  six  in  number,  and  they  set  up  in 
defense  that  he  had  released  one  of  them  in  1909,  and  that  all  were 
thereby  discharged.  Thereupon  he  instituted  a  suit  in  equity  to  can- 
cel this  release,  on  the  ground  that  it  has  been  procured  by  fraud,  and 
to  enjoin  its  use  as  a  defense  in  the  law  action.  Answer  of  denial  was 
filed,  the  case  tried,  and  a  decree  entered  in  March,  1916,  releasing  the 
surety  in  question  from  liability,  and  enjoining  the  use  of  the  release, 
except  to  secure  to  the  other  defendants  credit  for  such  sum  as  the 
released  surety  would  he  liable  for,  if  he  had  not  been  released.  The 
law  action  remains  pending  and  untried. 

In  April,  1916,  this  suit  was  commenced.  The  bill  of  complaint, 
after  reciting  at  length  the  facts  above  summarized,  sets  out  in  detail 
various  transfers  of  real  estate  by  certain  of  the  defendants,  sureties 
on  the  executor's  bond,  which  transfers  tliey  are  alleged  to  have  made 
for  the  purpose  of  hindering,  delaying,  and  defrauding  the  plaintiff, 
and  of  evading"  their  liability  as  such  sureties.  It  is  not  alleged  that 
these  defendants  are  insolvent,  or  that  they  have  not  other  property 
sufficient  to  discharge  the  obligation.  The  relief  prayed  for  is  in  sub- 
stance a  cancellation  of  the  transfers  already  made,  and  an  injunc- 
tion against  further  transfers  by  the  surety  defendants.  On  their 
motion  l;he  bill  was  dismissed  for  want  of  jurisdiction,  and  plaintiff 
appeals. 

[1]  It  is  beyond  question  that  a  mere  contract  creditor,  who  has 
no  lien  or  security  of  any  kind,  and  who  asserts  no  right  to  subject 
any  specific  property  to  the  payment  of  his  debt,  cannot  invoke  the 
aid  of  equity  for  tlie  collection  of  his  claim.  The  principle  is  broadly 
declared  by  the  Supreme  Court  in  Rollins  v.  Brierfield  C.  &  I.  Co.,  150 
U.  S.  371,  378,  14  Sup.  Ct.  127,  128,  37  h.  Ed.  1113,  as  follows: 

"The  plaintiffs  were  simple  contract  creditors  of  the  company,  their  (Oaims 
had  uot  been  reduced  to  judgment,  and  they  had  no  express  lien  by  mort- 
gage, trust  deed,  op  otherwise.  It  Is  the  settled  law  of  this  court  that  such 
creditors  cannot  come  Into  a  court  of  equity  to  obtain  the  seizure  of  the 
property  of  their  debtor,  and  its  application  to  the  satisfaction  of  their 
claims;  and  this,  notwithstanding  a  statute  of  the  state  may  authorize  sucU 
a  proceeding  in  the  courts  of  the  state.    The  line  oif  demarcation  between 
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equitable  and  legal  remedies  in  the  federal  courts  cannot  be  obliterated  by 
state  legislation.  Scott  v.  Neely,  140  U.  S.  106  [11  Sup.  Ct.  712.  35  L.  Ed. 
358] ;  Gates  v.  Allen,  149  U.  S.  451  [13  Sup.  Ct.  883,  37  L-  Ed.  804]." 

[2, 3]  This  being  so,  it  is  manifest  that  no  case  is  here  made  for 
equitable  cognizance,  unless  the  status  of  plaintiff,  as  respects  the  sure- 
ty defendants,  is  quite  different  from  that  of  a  contract  creditor.  His 
contention  is  that  the  decree  he  got  against  the  executor  is  binding  on 
the  sureties,  although  they  were  not  parties  to  the  suit,  and  therefore 
he  is  entitled  to  the  same  relief  as  though  he  had  a  judgment  against 
them.  His  whole  argument  rests  on  that  proposition.  But  obviously 
the  decree  is  not  binding  on  the  sureties  in  an^  absolute  sense.  Plain- 
tiff has  no  lien  on  their  property  and  no  right  Of  seizure  and  sale 
under  execution.  The  most  that  can  be  claimed  for  the  decree  is  that 
it  is  competent  evidence  against  the  defendants  in  the  law  action  (Sto- 
vall  V.  Banks,  77  U.  S.  [10  Wall]  583,  19  L.  Ed.  1036),  and 
that  it  makes  a  prima  facie  case  against  them  in  that  action  (Crim  v. 
England,  46  W.  Va.  480,  33  S.  E.  310,  76  Am.  St.  Rep.  826).  In  the 
last-named  case  it  was  said : 

"The  general  law  Is  that  a  Judgment  against  an  administrator  or  executor 
for  a  debt,  or  a  decree  for  a  balance  In  his  hands,  Is  conclusive  upon  the 
sureties  in  his  bond,  though  they  are  not  parties.  *  •  •  But  in  the  Vlr- 
f[1nias  It  Is  not  conclusive,  but  only  prtma  facie.  State  v.  Nutter,  44  W.  Va. 
385  [30  S.  E.  67];  1  Lomax,  EJx'rs,  331;  Hobson  v,  Tancey,  2  Grat.  [Va.]  73; 
Craddock  v.  Turner,  6  Leigh.  [Va.]  116.  I  am  of  opinion  that  the  finding  of 
assets  in  the  administrator's  hands  is  not  conclusive,  but  prima  facie,  be- 
muse of  a  peculiar  Virginia  statute  found  in  Code  18»1,  c.  85,  \  24,  that  no 
executor  or  surety  shall  be  chargeable  beyond  assets  by  reason  of  any 
omission  or  mistake  In  pleading,  and  may  offer  any  defense  admissible  In  an 
action  against  the  executor  suggesting  a  devastavit.  I  think  it  is  that  which 
makes  the  difference  between  our  law  and  the  general  rule." 

Accepting  this  construction  of  the  West  Virginia  statute  by  the 
highest  court  of  that  state,  as  we  are  bound  to  do,  it  must  be  held 
that  the  decree  in  question  is  at  most  only  prima  facie  evidence  of 
the  liability  of  the  sureties,  and  that  they  are  at  liberty  to^  set  up  in 
the  law  action  any  defenses  which  were  available  to  the  executor  in 
the  original  suit.  It  is  certainly  conceivable  that  some  of  their  de- 
fenses may  overcome,  in  whole  or  in  part,  the  prima  facie  case  made 
by  the  decree,  and  that  plaintiff  may  not  succeed  in  getting  a  judgment 
against  them.  Nevertheless  he  a.sks  a  court  of  equity  to  restrain  the 
defendants  from  disposing  of  their  property,  on  which  he  has  no  lien 
or  specific  claim,  in  order  that  he  may  be  able  to  collect  the  judgment 
he  expects  to  get  in  the  pending  law  action  to  which,  notwithstanding 
their  adverse  pleas,  he  alleges  they  have  no  defense.  We  are  per- 
suaded that  the  case  made  by  him  comes  under  no  recognized  head  of 
equity  jurisprudence,  and  that  his  bill  was  properly  dismissed  under 
the  authority  of  Scott  v.  Neely,  140  U.  S.  106.  11  Sup.  Ct.  712,  35 
L.  Ed.  358,  Gates  v.  Allen,  149  U.  S.  452,  13  Sup.  Ct.  883,  37  L.  Ed. 
804,  HoUins  v.  Brierfield  C.  &  I.  Co.,  supra,  and  Davis  v.  Hayden, 
recently  decided  by  us,  238  Fed.  734,  151  C  C.  A.  584. 

Affirmed. 
253  F.— 60 
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KING  LUMBEE  CO.  T.  NATIONAL  EXCH.  BANK  OF  BOANORB*  VA. 

In  re  KING  LUMBER  CO. 

(Circuit  Court  ot  Appeals,  Fourth  Circuit     October  23,  191&) 

No.  1638. 

1.  BaNKBUPTCT    «=>440 ^AliOWANCE    OF    Claiks— Bevibw. 

The  allowance  of  a  claim  of  more  than  $500  can  be  reviewed  only  by 
an  appeal  wtthln  10  days,  as  provided  In  Bankruptcy  Act,  July  1,  189S. 
§  25a  (Comp.  St.  1916,  {  9600),  and  not  by  petition  to  superintend  and 
review  in  matter  of  law,  provided  for  by  section  24b  (section  960S). 

2.  BaNKBUPTCT   «=s>446 — PsTiTion   TO   SuPEsiirrEND  AND   Bevisb — ScoPB  or 

Review. 

A  disputed  question  of  fact  on  which  the  allowance  of  a  claim  de- 
I)ended  cannot  be  reviewed  on  petition  to  superintend  and  revise  In  mat- 
ter of  law  provided  tor  by  Bankruptcy  Act  July  1,  189S,  |  24a  (Comp. 
St  1916,  f  960S). 

Petition  to  Superintend  and  Revise,  in  Matter  of  Law,  Proceedings 
of  the  District  Court  of  the  United  States  for  the  Western  District  of 
Vir^^nia,  at  Charlottesville,  in  Bankruptcy;  Henry  Clay  McDowell, 
Judge. 

In  the  matter  of  the  King  Lumber  Company,  bankrupt  The  claim 
of  the  National  Exchange  Bank  of  Roanoke,  Va.,  to  share  in  a  com' 
position,  etc.,  which  was  rejected  by  the  referee  on  the  bankrupt's  ob- 
jection, was  allowed  on  review,  and  the  bankrupt  petitions  to  super- 
intend and  revise  in  matter  of  law.    Petition  dismissed. 

Charies  W.  Allen,  of  Charlottesville,  W.  Va.  (Allen  &  Walsh,  of 
Charlottesville,  W.  Va.,  on  the  brief),  for  petitioner. 

W.  J.  Henson,  of  Roanoke,  W.  Va,  (Woods,  Chitwood  &  Coxe  and 
Jackson  &  Henson,  all  of  Roanoke,  Va.,  on  the  brief),  for  respondent 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

KNAPP,  Circuit  Judge.  In  April,  1916,  the  King  Lumber  Com- 
pany, a  general  contractor,  borrowed  from  the  National  Exchange 
Bank  of  Roanoke  the  sum  of  $15,000,  payment  of  which  was  secured 
by  assignment  of  that  amount  of  the  moneys  due  and  to  becomfe  due 
on  its  contract  with  the  city  of  Roanoke  for  the  erection  of  a  munici- 
pal building.  In  December  following  the  lumber  company  was  adju- 
dicated bankrupt.  Later  it  made  an  oflfcr  of  composition  which  the 
creditors  voted  to  accept.    The  offer  contained  this  provision : 

"There  is  due  the  King  Lumber  Company,  the  bankrupt  about  the  sum  of 
.$21,000  by  the  city  of  Roanoke,  Va.,  on  account  of  the  construcOon  of  the 
City  Hall ;  $15,000  of  this  amount  was  In  April,  1916,  assigned  to  the  Exchanee 
National  Bank  of  Roanoke,  Va.,  and  there  are  sums  due  supply  men  and  sub- 
contractors, much  more  than  sufficient  to  take  up  the  balance  of  said  sum  of 
?21,000.  This  sum  of  $21,000  is  to  be  distributed  between  the  NaUoual  Ex- 
change Bank  and  said  supply  men  in  the  order  to  which  they  may  be  en- 
titled, and  to  be  determined  by  the  law  and  chancery  court  of  the  city  of 
Roanoke,  In  a  suit  now  pending  therein  for  that  purpose,  and  this  sum  is 
entirely  abandoned,  so  far  as  the  King  Liuuber  (Tompany  is  concerned.  If  ltd 
offer  of  composition  Is  accepted." 

$=3For  otlisr  cases  sea  earns  topic  ft  KBY-NUMBBR  In  all  Key-Nnmbend  DIgeata  A  Induei 
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In  the  suit  referred  to  it  was  decided  by  the  Supreme  Court  of  Ap- 
peals of  Virginia  (121  Va.  460,  93  S.  E.  699),  that  ihe  supply  men  and 
subcontractors  were  entitled  to  priority  of  payment  from  the  fund  in 
question,  with  the  result  that  the  balance  left  for  the  bank  was  some 
$10,000  less  than  the  face  of  its  debt  and  interest.  For  this  deficiency, 
whatever  it  might  prove  to  be  when  all  the  supply  men  and  subcontrac- 
tors had' been  paid  in  full,  the  bank  in  due  time,  filed  a  claim  with  the 
referee,  setting  up  in  detail  the  facts  above  summarized.  Objections 
of  the  Itunber  company  were  sustained,  and  the  claim  rejected  by  the 
referee,  on  the  ground  in  substance  that  the  claimants  of  the  Roanoke 
fund  had  agreed,  when  the  offered  composition  was  accepted,  to  look 
to  that  fund  only  for  the  payment  of  their  debts,  and  to  waive  all  right 
to  prove  the  same  in  the  bankruptcy  proceedings.  On  review  by  the 
court  below  the  ruling  of  the  referee  was  reversed,  and  the  claim  al- 
lowed, with  directions  for  payment  to  the  bank,  in  accordance  with  the 
terms  of  the  composition  offer,  of  "30  per  cent,  of  such  part  of  its  orig- 
inal claim  as  has  not  been  satisfied  out  of  the  Roanoke  aty  fund."  The 
lumber  company  thereupon  filed  in  this  court  a  petition  to  superintend 
and  revise,  under  section  24b  of  the  Bankruptcy  Act  (Act  July  1,  1898, 
c.  541,  30  Stat.  553  [Comp.  St.  1916,  §  9608]).  The  bank  moves  to 
dismiss. 

[1,  2]  The  sole  question  raised  by  the  petition  is  alleged  error  in  al- 
lowing a  claim  of  more  than  $500.  The  lumber  company  contended 
that  the  bank  was  not  entitled  to  prove  a  claim  because  it  had  agreed 
to  take  what  it  could  get  out  of  the  Roanoke  fund  without  resort  to 
other  assets.  When  this  contention  was  overruled,  and  the  claim  al- 
lowed, the  only  way  in  which  the  decision  could  be  brought  here  for 
review  was  by  appeal  within  10  days  as  provided  in  section  25a  of  the 
act  (section  9609).  This  was  distinctly  held  in  Matter  of  Loving,  224 
U.  S.  183,  32  Sup.  Ct.  446,  56  L.  Ed.  725,  in  which  the  Supreme  Court 
says: 

"We  tblnk  this  subdivision  (2ih)  was  not  Intended  to  give  an  additional 
remedy  to  those  whose  rlKhts  could  be  protected  by  an  aiq)eal  under  section 
25  of  the  act  That  section  provides  a  short  method  by  which  rejected  claims 
can  be  promptly  reviewed  by  appeal  in  the  Circuit  Oourt  of  Appeals,  and,  in 
certain  cases,  in  this  court  •  *  «  Under  section  24b  a  question  of  law 
only  is  taken  to  the  Circuit  Court  of  Appeals;  under  the  appeal  section  con- 
troversies of  fact  as  well  are  taken  to  that  conrt,  with  findings  of  fact  to  be 
made  therein  If  the  case  la  appealable  to  this  court.  We  do  not  think  It  was 
Intended  to  give  to  persons  who  could  avail  themselves  of  the  remedy  b.v 
appeal  under  section  25  a  review  by  petition  under  section  24b." 

Moreover,  as  this  authority  holds,  only  questions  "of  law  can  be 
brought  to  this  court  by  petition  to  superintend  and  revise.  But  the 
controversy  here  presented  turns  on  a  disputed  question  of  fact.  The 
provision  in  the  composition  offer  above  quoted  informed  all  creditors 
that  the  Roanoke  fund  would  be  insufficient  to  pay  both  the  bank  and 
the  supply  men,  but  it  failed  to  state  whether  the  party  not  paid  in  full 
from  that  fund  could  come  in  as  an  unsecured  creditor  for  the  defi- 
ciency and  get  the  percentage  offered  by  the  bankrupt.  What  the  un- 
derstanding or  agreement  was  in  that  regard  became  the  subject  of 
sharply  conflicting  testimony,  and  on  the  determination  of  this  issue  of 
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fact  depends  the  allowance  or  rejection  of  the  bank's  claim.  Mani- 
festly such  a  contrqversy  cannot  be  reviewed  on  a  petition  to  superin- 
tend and  revise. 

On  both  grounds  the  petition  must  be  dismissed. 


i 


DEVINE  V.  BUFFAIX),  R.  '&  P.  BY.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    December  6,  1918.) 

No.  2398. 

CoMUEBCE  ®=>27(5) — LiABiUTT  FOB  Ihjuby  TO  Se&vart — Safety  Affliascb 
Act. 

An  employ^  of  an  interstate  railroad  company,  whose  Injury  was  caus- 
ed by  the  failure  of  the  company  to  comply  with  the  requirements  ot 
Safety  Appliance  Act  March  2,  1893,  {  2  (Oomp.  St  1916,  g  8(506),  as  to  au- 
tomatic couplers,  may  recover  therefor,  although  not  himself  employed 
in  interstate  commerce. 

In  Ejror  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania;  W.  H.  Sewaird  Thomson,  Judge. 

Action  by  Albert  L.  Devine  against  the  Buffalo,  Rochester  &  Pitts- 
burgh Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

John  G.  Whitmore,  of  Ridgway,  Pa.,  and  Stone,  Wright  &  Chalfant, 
of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 

Anderson,  Mathews  &  Wall,  of  Ydungstown,  Ohio,  and  Prichard  & 
Trent,  of  Pittsburgh,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

PER  CURIAM.  In  the  court  below  Devine  brought  suit  against 
the  Buffalo,  Rochester  &  Pittsburgh  Railway  Company  to  recover  for 
damages  sustained  by  him  while  working  as  a  brakeman  on  a  train 
on  its  road.  He  recovered  a  verdict,  and  on  entry  of  judgment  there- 
on the  railway  company  sued  out  this  writ. 

From  the  plaintiff's  statement  it  appears  the  defendant's  road  extends 
from  Pittsburgh,  Pa.,  to  Buffalo,  N.  Y.,  and  the  ground  of  action  was 
that  the  railway  had  failed  to  comply  with  the  federal  Safety  Appliance 
Act  (Act  March  2,  1893,  c.  196,  §  2,  27  Stat.  531  [Comp.  St.  1916,  § 
8606]),  in  that  the  couplers  between  which  the  plaintiff  was  injured 
"would  not  at  said  time  couple  with  each  other  automatically  upon  im- 
pact, without  the  necessity  of  employes  of  defendant  going  between  the 
ends  thereof  to  render  personal  assistance."  The  said  road  being  itself 
a  highway  of  interstate  commerce  generally,  and  the  negligence  chain- 
ed being  a  failure  on  its  part  to  comply  with  the  federal  Safety  Act,  it 
follows  that,  if  the  plaintiff  sustained  his  charge  of  the  defendant's 
statutory  negligence,  and  that  his  injury  was  caused  by  such  negligence, 
he  was  entitled  to  recover,  even  if  he  was  not  himself  engaged  in  in- 
terstate commerce  when  he  was  injured.  Railroad  v.  Rigsby,  241  U. 
S.  33,  36  Sup.  Ct.  482,  60  L.  Ed.  874.    Such  being  the  case,  the  proof 
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given  by  the  plaintiff  that  he  was  engaged  in  interstate  commerce  when 
injured — the  competency  of  which  is  here  questioned — becomes  a  mat- 
ter of  no  moment.  The  verdict  and  the  judgment  thereon  would  have 
been  justified,  had  there  been  no  such  proof. 

Further  complaint  is  made  that  there  was  no  such  proof  of  the  plain- 
tiff's earning  power  as  warranted  the  submission  of  that  question  to  the 
jury.  We  have  examined  the  record,  and  we  find  proof  of  the  plain- 
tiff's earning  capacity  and  actual  earnings  before  the  accident.  That 
proof  of  his  earning  capacity  after  the  accident  was  not  given  was  be- 
cause the  defendant  objected  to  such  proof,  and  it  cannot  now  be  heard, 
in  the  face  of  the  court  sustaining  such  objection,  to  urge  as  error  that 
such  proof  was  not  furnished. 

The  judgment  below  is  affirmed. 


ALSOP  V.  McCOMBS  et  aL 

(arcult  Conrt  of  Appeals,  Eighth  Circuit     April  2B,  1918.) 

Ko.  5024. 

CouBTS  4=9352 — Federai.  Oodbts — State  Practice — Voduntaby  Nonsuit. 

Under  Hev.  St.  Mo.  1909,  g  1980,  providing  that  "the  plaintiff  shall  be 
allowed  to  diaailss  his  suit  ♦  ♦  •  at  any  time  before  the  same  Is 
finally  submitted,"  which  by  Kev.  St.  f  914  (Comp.  St.  1916,  g  1537),  gov- 
erns federal  courts  In  that  state,  a  plaintiff  may  of  right  take  a  nonsuit  at 
any  time  before  the  Jury  has  actually  retired. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  at  law  by  James  N.  Alsop  against  Ruddell  M.  McCombs 
and  others.  Judgment  for  defendants,  and  plaintiff  brings  error.  Re- 
versed. 

Chester  H.  Krum,  of  St.  Louis,  Mo.  (George  W.  Jolly,  of  Owens- 
boro,  Ky.,  on  the  brief),  for  plaintiff  in  error. 

Jeffries  &  Coram,  of  St.  Louis,  Mo.,  and  Oliver  &  Oliver,  of  Cape 
Girardeau,  Mo.,  for  defendants  in  error. 

Before  HOOK,  GARLAND,  and  STONE,  Circuit  Judges. 

STONE,  Circuit  Judge.  Suit  upon  contract  for  damages.  From  a 
judgment  upon  a  directed  verdict  at  the  close  of  plaintiff's  evidence  a 
writ  of  error  was  taken. 

At  the  close  of  plaintiff's  evidence  he  moved  the  court  for  a  volun- 
tary nonsuit,  which  was  denied.  This  was  followed  by  a  statement  by 
the  court  that  a  verdict  would  be  directed.  Again  plaintiff  moved  for 
nonsuit,  which  was  denied.  The  sole  error  assigned  is  the  refusal  to 
grant  the  nonsuit.  Under  the  "conformity  statute"  (R.  S.  §  914  [Comp. 
St.  1916,  §  1537]),  the  practice  of  the  state  courts  must  govern.  Sec- 
tion 1980,  Revised  Statutes  of  Missouri  1909,  provides : 

"The  plaintiff  shall  be  allowed  to  dismiss  his  suit  or  take  a  nonsuit  at  any 
time  before  the  same  is  finally  submitted  to  the  Jury,  or  to  the  court  sitting  as 
a  Jury,  or  to  the  court,  and  not  afterward." 
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This  court,  in  Chicago,  M.  &  St.  P.  Ry,  Co.  v.  Metalstaff,  101  Fed. 
769,  41  C.  C.  A.  669,  after  quoting  the  above  statute  and  citing  numer- 
ous Missouri  cases,  decided  that  the  plaintiff  might  "take  a  nonsiut 
at  any  time  before  the  jury  has  actually  retired." 

The  judgment  is  reversed. 


> 


LUTEN  T.  WASHBURN  et  al. 

(Olrcalt  Court  of  Appeals.  BiuMith  Circuit    Novwnber  11,  1918w    Rehearing 
Denied  January  21,  1918.) 

No.  4742. 

PATSNTS  ^=>328 — CONSTBTJCnON — Vauditt. 

The  Luten  patente,  No.  852,970,  dalma  14,  15,  and  16,  No.  853,202,  claim 
17,  No.  979,776,  claim  1,  and  No.  989,272,  claim  3,  all  for  reinforced  con- 
crete construction,  Jield  Invalid ;  not  showing  invention  tn  view  of  the 
prior  art.  • 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Suit  by  Daniel  B.  Luten  against  George  Washburn  and  Weld  County, 
Colo.  From  a  decree  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Russel  T.  MacFall,  of  Indianapolis,  Ind.,  and  Frank  M.  Hall,  of 
Hillsdale,  Mich.  (Frank  H.  Drury,  of  Chicago,  111.,  and  Miles  G.  Saun- 
ders, of  Pueblo,  Colo.,  on  the  brief),  for  appellant. 

A.  J.  O'Brien,  of  Denver,  Colo.  (Walter  E.  Bliss  and  Joseph  C. 
Ewing,  both  of  Greeley,  Colo.,  on  the  brief),  for  appellees. 

Before  SANBORN,  GARLAND,  and  STONE,  Circuit  Judges. 

GARLAND,  Circuit  Judge.  The  appellant  commenced  this  action 
against  appellees  for  infringement  of  United  States  letters  patent  num- 
bered 852,970,  853,183, 853,202, 853,203,  all  dated  May  7, 1907, 979,776, 
dated  December  27,  1910,  and  989,272,  dated  April  11,  1911,  all  issued 
to  himself.  The  EHstrict  Court  held  the  patents  void  for  lack  of  in- 
vention and  dismissed  the  complaint.  This  is  an  appeal  from  that  de- 
cree. 

The  patents  relate  to  metal  reinforced  concrete  bridges  and  similar 
structures.  Appellees  were  alleged  to  have  infringed  the  patents  in 
the  construction  of  what  is  known  as  "Sheep  Draw  Bridge"  in  Weld 
county,  Colo.  The  specifications  of  the  bridge  called  for  a  reinforced 
concrete  bridge  of  the  beam  and  slab  type,  of  30-foot  span,  supported 
on  reinforced  concrete  abutments,  20  feet  in  width.  In  this  court  coun- 
sel for  appellant  has  abandoned  all  claims  for  infringement,  except  as 
to  claims  14,  15,  and  16  of  patent  852,970,  claim  17  of  patent  853,202, 
claim  1  of  patent  979,776,  and  claim  3  of  patent  979,272.  The  record 
shows  that  appellant  has  obtained  18  consent  or  pro  confesso  decrees 
declaring  the  patents  in  suit  valid  and  infringed  in  different  United 
States  District  Courts.    In  contested  suits  involving  the  claims  here  in- 
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volved,  or  similar  claims,  the  Luten  patents  have  been  decided  to  be 
invalid  for  lack  of  invention  in  the  following  cases:  Luten  v.  Allen, 
254  Fed.  587,  and  Luten  v.  Young,  254  Fed.  591,  in  the  United  Stales 
District  Court,  District  of  Kansas ;  Luten  v.  Whittier,  251  Fed.  590, 

C.  C.  A. ,  in  the  Circuit  Court  of  Appeals,  Sixth  Circuit;  Luten 

V.  "Wilson  et  al,  254  Fed.  107,  in  the  United  States  District  Court,  Dis- 
trict of  Nebraska;  Luten  v.  Marsh  et  al.,  254  Fed.  701,  in  the  United 
States  District  Court,  Southern  Kstrict  of  Iowa ;  Ex  parte  Luten,  237 
O.  G.  917;  In  re  Luten,  37  App^  D.  C.  379.  So  far  as  we  know,  the 
claims  now  before  us,  or  similar  claims,  have  not  been  held  valid  in  any 
contested  case.    The  claims  read  as  follows : 

Patent  No.  862,970. 

14.  "A  bridge  or  arch  of  concrete  or  other  suitable  material  having,  wings 
joined  thereto  by  rods  Imbedded  in  said  wings  and  extending  Into  the  abut- 
ments." 

15.  "A  bridge  or  arch  of  concrete  or  other  suitable  material  having  wings 
Joined  thereto  by  rods  Imbedded  In  said  wings  and  extending  Into  and  through 
the  abutments." 

16.  "A  bridge  or  arch  of  concrete  or  other  suitable  material  having  wings 
joined  thereto  l^  rods  Imbedded  in  one  of  said  wings  and  extending  through 
the  abutment  Into  the  opposite  wing." 

Patent  No.  863,202. 

17.  "A  bridge  of  concrete  or  similar  material  having  a  reinforced  spandrel 
or  giirder  extending  across  the  abutment  or  pier,  and  cantllevered  on  the 
abutment  or  pier,  with  tension  members  extending  across  the  abutment  or  pier 
near  the  upper  surface  of  the  spandrel  or  e^rder." 

Patent  No.  879,776. 

1.  "A  reinforcement  for  concrete  girders,  beams,  etc.,  comprising  a  lower 
tiorizoDtal  tension  rod  and  upper  and  lower  shearing  rods,  each  having  a  cen- 
tral horizontal  part,  Inclined  parts  extending  outwardly  from  opposite  ends  ot 
the  central  part  and  horizontal  parts  extending  outwardly  from  the  ends  of 
said  inclined  parts,  the  central  horizontal  part  of  the  lower  shearing  rod 
being  longer  than  that  of  the  upper  shearing  rod,  and  the  horizontal  ends  of 
the  upper  shearing  rod  being  longer  than  those  of  the  lower  shearing  rod, 
substantially  as  set  forth." 

Patent  No.  989,272. 

3.  "The  combination  of  an  uprl?ht  member  with  a  transverse  member  and 
knee  brace  all  of  hardened  plastic  with  Imbedded  tension  members  reinforcing 
the  upright  member  and  transverse  member  continuously  adjacent  the  surfaces 
opposite  the  knee  brace  and  extending  away  from  said  opposite  surfnce  of 
the  transverse  member  intermediate  its  middle  and  the  knee  brace  and  other 
tension  membens  embedded  longitudinally  through  the  knee  brace." 

An  examination  of  the  claims  clearly  shows  that  appellant's  claim 
to  invention,  so  far  as  the  subject-matter  thereof  is  concerned,  is  based 
upon  the  particular  positioning  of  steel  rods  or  metal  bands  in  concrete 
or  plastic  material  employed  in  the  construction  of  bridges  or  culverts. 
This  court,  in  Luten  v.  Sharp,  234  Fed.  880,  148  C.  C.  A.  478,  speak- 
ing by  Judge  Sanborn,  said : 

"The  use  of  steel  and  iron  rods,  wire  mesh,  expanded  metal,  and  liko 
articles  Imbedded  In  different  ways  in  cement  girders,  beams,  floors,  posts,  and 
other  articles  made  of  cement,  to  strengthen  and  reinforce  them,  was  old,  well 
known,  and  had  long  been  practiced  before  the  patented  inventions  of  r^uteii 
here,  in  question  were  discovered,  and  the  question  for  review  is  one  of  fact." 
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The  question  of  infringement  was  alone  in  issue  in  that  case.  Luten 
testified  in  the  present  case  as  follows: 

"That  principle  of  reinforced  concrete  is  admittedly  old — that  steel'  is  to  be 
used  in  tension.  I  never  have  made  any  contention  that  I  inyented  steel  in 
tension  in  concrete  bridges,  or  the  use  of  steel  in  tension  in  many  other  places. 
What  I  have  maintained  is  that  I  have  placed  the  steel  in  a  nevr  way  that  pro- 
duces better  results,  in  a  more  efficient  form.    *     •     • 

"Now,  In  a  concrete  bridge,  the  greatest  efflriency  is  always  secured  by 
resisting  tension  or  pull  with  steel  rods.  That  has  been  established  for  bal'f 
a  century;  not,  perhaps,  with  curved  tension  members,  but  Hie  basic  idea 
Is  very  old.    There  is  no  question  about  that" 

The  French  patents,  nuihbered  88,547  and  88,546,  issued  to  Franqois 
Coignet,  April  6,  1869,  for  improvement  in  making  artificial  stone  and 
in  monolithic  structures,  the  United  States  patent  for  construction  of 
joists,  girders,  and  the  like,  issued  to  Fran9ois  Hennebique,  October  4, 
1898,  No.  611,907,  United  States  patent  for  construction  of  metal  con- 
crete arch  bridges,  issued  to  H.  V.  Hinckley,  April  25„  1899,  and  Unit- 
ed States  patent  No.  696,838,  for  concrete  arch  construction,  issued  to 
W.  C.  Parmley,  April  1,  1902,  disclose  the  prior  art  and  anticipate  the 

claims  in  suit.    In  Turner  v.  Lauter  Piano  Co.,  248  Fed.  930, C. 

C.  A. (certiorari  denied  October  21,  1918),  the  Court  of  Appeals 

of  the  Third  Circuit  said : 

"There  is  to-day  neither  Invention  nor  novelty  in  merely  placing  metal  rein- 
forcement in  concrete  at  places  at  whirfi  strains  come  The  very  principle  of 
reinforcement,  as  the  word  denotes.  Is  to  give  force  to  or  strengthen  the 
place  that  is  weak  by  adding  something  that  is  strong.  Invention  in  rein- 
forcement is  to  be  found  only  in  discovering  a  new  principle,  or  in  employing 
new  means  embodying  the  old  principle.  Therefore,  one  striving  to  find  a 
new  principle,  or  to  invent  a  new  means  of  concrete  reinforcement  under  the 
old  principle,  enters  a  well-known  and  widely  practiced  art,  and  must  do 
something  more  than  care  for  tensile  strains  at  places  where  ^ey  are  luown 
to  come." 

This  language  was  approved  by  us  in  Turner  v.  Deere  &  Webber 
Building  Co.,  249  Fed.  753, C.  C.  A. ,  and  Judge  Hook,  in  de- 
livering the  opinion  of  the  court  in  the  same  case,  in  speaking  of  the 
use  of  concrete  in  building  construction  used  the  following  language : 

"Its  resistance  to  compression  and  susceptibility  to  other  stresses  in  certain 
positions  were  familiar  to  all  who  Ijad  to  do  with  it,  as  were  the  general  prin- 
ciples of  reinforcing  it  with  wire,  rods,  or  strips  of  metal  which  possessed  the 
quality  the  concrete  lagked.  When  the  plaintiff  entered,  the  art  had  so  pro- 
gressed that  the  nature  of  the  stresses  and  in  a  general  way  the  places  where 
the  reinforcement  should  be  dl8ix)sed  or  arranged  were  a  part  of  the  common 
knowledge  of  builders,  as  in  greater  degree  was  the  subject  of  struts,  braces, 
and  the  like  in  carpentry.  In  pretentious  or  complicated  construction,  where 
ordinary  experience  did  not  sulflce,  mathematical  computation  was  available. 
The  evidence  of  prior  practice  in  building  and  prior  publications  and  patents 
show  that  little  was  left  for  patentable  invention  in  placing  the  cu.stomary 
pieces  of  metal  here  or  there,  or  ttiming  them  this  way  or  that,  in  the  mass 
of  concrete." 

In  Drum  v.  Turner,  219  Fed.  188,  135  C.  C.  A.  74,  we  sustained  the 
Norcross  patent  for  a  metallic  concrete  flooring  without  supporting 
beams.  The  invention  in  that  case,  however,  was  for  a  floor- without 
supporting  beams,  not  merely  the  location  of  the  reinforcing  rods.   In 
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Turner  v.  Mbore,  211  Fed.  466,  128  C.  C.  A.  138,  and  in  Turner  v. 
Deere  &  Webber  Building  Co.,  supra,  we  held  the  Turner  patent  for 
a  reinforced  concrete  building  construction  void  for  lack  of  invention 
in  view  of  the  prior  art.  Appellees  claim  that,  in  view  of  the  prior  art 
and  on  general  principles,  the  claims  in  suit  disclose  mechanical  or  en- 
gineering skill  alone.  Appellant  claims  that  he  has  placed  the  steel  or 
reinforcing  rods  in  a  new  way,  that  produces  better  results  in  a  more 
efficient  form.  So  it  is  the  positioning  of  the  reinforcing  rods  that  is 
called  invention.  The  question  to  be  decided  then,  is  this:  In  view 
of  the  prior  art  and  on  general  principles,  was  it  i'nvention  at  the  date 
of  the  patents  to  place  the  reinforcing  rods  as  indicated  in  the  claims 
of  the  patents,  or  was  it  simply  the  putting  together  by  the  exercise  of 
mechanical  or  engineering  skill  things  old  in  the  art,  to  perform  func- 
tions long  known,  in  a  manner  anticipated  in  prior  patents?  Neither 
the  specifications,  claims,  nor  drawings  of  the  patents  in  suit  give  any 
specific  directions  as  to  where  the  reinforcing  steel  should  be  placed. 
Steel  rods  are  placed  in  concrete  structures  to  resist  tension  or  pull. 
It  would  seem  to  necessarily  follow  that  it  would  require  mechanical 
or  engineering  skill  only  to  locate  in  any  particular  structure  where  the 
tension  was,  and  the  same  skill  to  determine  where  the  steel  should  be 
placed  to  resist  such  tension ;  but  this  would  not  be  invention,  which 
alone  is  patentable. 

"Industry  in  exploring  the  discoveries  and  acquiring;  the  ideas  of  others; 
wise  judgment  in  selecting  and  comhlnlng  them ;  mechanical  skill  in  apply- 
ing them  to  practical  results — none  of  these  are  creation ;  none  of  these  enter 
into  the  inyentlve  act."    Boblnson  on  Patents,  |  78. 

In  view  of  what  was  old  and  well  known  at  the  date  of  the  patents, 
we  can  see  no  invention  in  the  claims  in  suit.  The  wing  walls  in  con- 
nection with  bridges  were  old,  the  tying  of  the  wings  to  the  abutments 
was  not  new,  and  the  employment  of  metal  rods  in  connection  with  con- 
crete, to  strengthen  the  material  and  cause  it  to  remain  intact,  was  well 
known.  We  therefore  agree  with  the  Court  of  Appeals  of  the  District 
of  Columbia,  in  the  case  of  In  re  Luten,  supra,  when  it  said : 

"All  therefore  that  appellant  did  was  to  put  together  by  the  exercise  of  the 
simplest  mechanical  skill  things  old  in  the  art,  to  i>erform  functions  long 
known,  in  a  matter  anticipated  la  prior  patents." 

Decree  below  affirmed. 


{ 


TIFFANY  V.  PAPER  PRODUCTS  OO. 

(Circuit  Court  of  Appeals,  Fifth  arcnlt.    October  28,  191&) 

No.  3182. 

L  Patests  «=>78 — Anticipation — Prior  Use. 

Under  Rev.  St.  {  4886  (Couh>.  St.  1916,  §  9430),  use  by  others  of  an  in- 
ventlcm  prior  to  patenting  does  not  invalidate  the  patent,  where  the 
time  did  not  exceed  t\vo  years  prior  to  the  application  and  the  patentee 
was  the  first  to  actually  make  the  Invention. 

^aVot  other  eaaa*  tee  same  topic  ft  KBY-NUMBBR  in  all  Kej-Numbered  Dlgeets  ft  Indexes 
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2.  Patents  «=)81 — Psiob  Use — Evidknck. 

Evidence  held  Insufficient  to  show  tbat  the  patentee  was  the  first  to 
Invent  a  device  which  was  in  use  before  the  patent  was  granted. 

3.  Patents  ®=>328 — Invention — What  Constitutes. 

The  Oess  patent,  of  March  7,  1911,  No.  966,379,  for  an  ImprovemMit  In 
the  construction  of  a  cone  tube  for  use  in  knitting  machines  as  a  support 
for  masses  of  yam,  was  invalid ;  there  being  no  invention,  as  the  lmp^or^ 
ment  involved  only  mechanical  skill. 
4.  Patents  «=»17 — Invention — Skill  Involved. 

The  design  of  the  patent  laws  is  to  reward  those  who  make  some  sub- 
stantial discovery  which  adds  to  our  knowledge,  etc.,  but  it  was  neve^ 
the  object  of  those  laws  to  grant  a  monopoly  for  every  trifling  device  d 
shadow  of  a  shade  of  an  idea  which  would  naturally  occur  to  any  sfelll^i 
mechanic. 

Appeal  from  the  Kstrict  Court  of  the  United  States  for  the  Northern 
District  of  Georgia ;  William  T.  Newman,  Judge. 

Bill  by  Henry  L.  Tiffany  against  the  Paper  Products  Company  foi 
infringement  of  patent  No.  986,379.  From  a  decree  dismissing  the  bil 
C244  F.  178),  complainant  appeals.    Affirmed. 

Frederick  L.  Emery  and  Irving.U.  Townsend,  both  of  Boston,  Mass., 
and  Robert  C.  Alston,  of  Atlanta,  Ga.,  for  appellant. 

John  M.  Coit,  of  Washington,  D.  C,  and  Wm.  H.  Trawick,  of  Cedar- 
town,  Ga.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  JACK,  Districi 
Judge. 

JACK,  District  Judge.  The  appellant  has  appealed  from  a  decrn 
dismissing  his  bill  of  complaint,  charging  infringement  of  a  patent  to 
one  Charles  Gess,  granted  March  7,  1911,  on  application  filed  Januan 
3,  1911,  covering  an  improvement  in  the  construction  of  a  cone  tubi 
adapted  for  use  in  knitting  machines  as  a  support  for  masses  of  yant, 
from  which  the  yam  is  drawn  to  the  knitting  machine  which  knits  it 
into  fabric. 

The  cone  patented  is  made  of  compressed  paper  or  pasteboard  with 
roughened  outer  surface  to  hold  the  yarn,  which  is  wound  on  it 
axially  as  shown  in  illustration : 
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At  the  point  of  the  cone  the  paper  is  smooth,  and  the  edges  turned 
in  and  rounded  in  an  arch  or  dome  shape,  so  as  to  practically  or  quite 
close  the  opening  in  the  apex.  The  improvement  on  the  old  cone, 
which  had  been  in  use  many  years,  was  in  thus  smoothing  and  turn- 
ing in  the  point.  The  new  cone,  in  contradistinction  to  the  old,  is  gen- 
erally known  as  a  round-nosed  cone ;  the  old  cone  being  generally  re- 
ferred to  as  a  square-nosed  cone,  though  this  latter  term  is  misleading, 
as  the  point  is  not  square,  but  circular,  and  flat,  instead  of  arched,  as 
in  the  Gess  cone. 

The  chief  advantage  claimed  for  the  Gess  patent  is  that  it  removes 
the  sharp  edges,  which  are  easily  mashed  outward,  and  on  which  the 
yam,  as  the  top  of  the  cone*  becomes  bare  in  unwinding,  frequently 
catches  and  breaks. 

In  addition  to  the  advantage  claimed  for  the  "round-nosed"  cone  in 
the  unwinding  of  the  yam,  it  is  claimed  that  its  arched  f  ormatiom  gives 
it  greater  strength,  so  that  it  stands  greater  weight  and  is  less  apt  to  be 
crushed  in  shipping.  This,  however,  is  not  one  of  the  advantages  claim- 
ed for  it  in  the  specifications,  and  the  drawing  indicates  a  central  open- 
ing left  in  the  apex,  although  the  t>atent  suggests  that  the  tip  be  m- 
tumed  "preferably  so  as  to  substantially,  if  not  wholly,  close  said 
tip  end." 

The  fundainental  purpose  of  the  patentee  was  to  make  a  cone  from 
which  all  of  the  yam  could  be  unwound,  eliminating  the  danger,  of  the 
last  few  rounds  catching  and  breaking  on  the  edge  of  the  cone ;  hence 
the  name  which  he  gave  it,  "Knitall." 

The  sole  question  at  issue  is  the  validity  of  the  patent.  The  trial 
court,  in  dismissing  the  bill,  held  that  the  improvement  in  the  cone  did 
not  involve  invention,  but  was  merely  such  an  improvement  as  would 
have  readily  occurred  to  any  one  skilled  in  the  art. 

"Eren  assuming,  tben,  tbat  this  rotind-nosed  oone  had  not  been  anticipated 
In  the  prior  art.  If  It  Is  a  thing  which  'would  naturally  and  spontaneously 
occur  to  any  skilled  mechanic  or  operator,  in  the  ordinary  progress  of  manu- 
facturers,' it  is  not  a  patentable  invention.  The  distinction  between  mere  me- 
chanical knowledge  or  the  knowledge  of  one  familiar  with  the  particular  art 
or  trade,  on  the  one  hand,  and  the  exercise  of  the  creative  faculty  or  the 
faculty  of  Inventton,  on  the  other  band,  Is  at  times  quite  difficult  There 
may  be  some  diMcuIty  about  it  bere,  but  it  seems  to  me  that  the  mere  intum- 
Ing  of  the  edges  of  the  square-nosed  cone  which  had  been  in  use  for  many 
years,  and  turning  it  in  so  that  the  ragged  edges  of  the  square-nosed  cone 
would  not  bo  there  to  intercept  the  movement  of  the  yarn  or  thread,  is  a 
thing  which  would  occur  readily  to  any  one  skilled  in  the  art  or  even  reason- 
ably familiar  with  the  business  of  spinning  yarn  and  adapting  the  same  to 
i»e  used  readily  in  knitting  mills.  It  is  not  right  to  the  public  to  class  it  as 
having  been  such  an  invention  or  discovery  as  is  patentable." 

The  evidence  shows  that  Gess'  idea  was  not  a  new  one.  It  had  been 
applied  by  McCausland  in  the  cop  tube  many  years  before.  The  cop 
tube,  like  the  cone,  was,  and  still  is,  used  as  a  support  for  yam.  '  Mc- 
Causland's  patent  specifically  provides  for  the  turning  in  of  the  edge 
of  the  smaller  end  of  the  tube  (see  illustration)  and  the  same  idea  is 
also  found  in  several  wooden  bobbins  with  rounded  noses. 
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The  Gess  Cone. 


McCausIand  Cop  Tube. 


It  has,  for  a  long  time,  been  the  custom  to  cap  the  "square-nosed" 
cone  with  a  button  or  ball,  of  acorn  shape,  with  a  stem  which  fits  down 
mto  the  hole  in  the  apex  of  the  cone,  thus  giving  the  top  of  the  "square- 
nosed"  cone  the  same  rounded,  arched,  shape  as  the  Gess  "round-nos- 
ed" cone. 

PlaintiflF,  Tiffany,  himself  testified  that  he  had  seen  many  of  these 
"acorns"  used,  before  the  Gess  cone  came  on  the  market,  entirely  doinf 
away  with  their  use.  With  the  acorn  inserted,  the  cones  were  prac- 
tically the  same,  save  that  the  Gess  cone  consisted  of  only  one  pieces 
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and  the  square-nosed  cone  of  two.  Combining  the  two  into  one  did 
not  involve  invention. 

Not  only  was  Gess'  idea  in  rounding  the  nose  of  his  cone  utilized 
long  prior  by  McCausIand  in  his  cop  tube,  and  by  many  manufacturers 
in  the  use  of  the  acorn  device,  but  the  record  fails  to  show  that  Gess 
was  even  the  first  to  apply  this  old  idea  in  the  manufacture  of  cones. 
The  evidence  shows  that  the  same  McCausIand  who  invented  the  cop 
tube,  as  early  as  September,  1909,  over  a  year  prior  to  Gess'  applica- 
tion for  patent,  January  3,  1911,  had  installed  a  machine  for  the  pur- 
pose, and  was  turning  in  the  edges  of  secondhand  cones. 

[1,  2]  The  plaintiff  claims,  however,  that  such  use  by  others  under 
section  4886  of  the  Revised.  Statutes  did  not  invalidate  the  patent, 
where  the  time  did  not  exceed  two  years  prior  to  the  application.  This 
is  true,  provided  the  patentee  was  the  first  to  actually  make  the  inven- 
tion ;  but  there  is  no  proof  in  the  record  to  show  the  date  of  the  inven- 
tion. Gess  was  not  a  witness.  The  only  dates  shov/n  in  the  record  are 
the  dates  of  the  application  for  the  patent  and  the  date  the  patent  was 
issued.  The  record  shows  that  plaintiff,  Tiffany,  who  later  became  the 
assignee  of  Gess,  as  early  as  April,  1909,  contracted  with  the  Pairpoint 
Corporation  to  manufacture  a  nvunber  of  these  round-nosed  cones. 
There  is  no  evidence,  however,  to  show  any  privity  between  Tiffany 
and  Gess  at  the  time,  or  that  Tifl5any  acted  as  the  agent  or  the  licensee 
of  Gess.  The  only  testimony  bearing  on  this  point  is  that  of  Shurtleff, 
of  the  Pairpoint  Corporation,  who  testified  that  Tiffany  "discovered 
that  a  round-pointed,  smooth-finished  cone,  that  was  closed  at  the  tip 
end,  would  be  a  great  improvement."  He  was  asked  by  counsel  for  the 
plaintiff  in  what  sense  he  used  the  word  "discovered,"  and  replied : 

"He  (Mr.  Tiffany)  first  brought  it  to  our  attention,  though  I  understand  that 
the  discovery  was  made  by  Mr.  Gess." 

Shurtleff  does  not  state  that  he  understood,  from  Tiffany  or  any  one 
else,  at  the  time  the  order  was  given,  that  the  invention  was  that  of 
Gess.  It  is  only  clear  that  he  so  understood  at  the  time  of  the  trial. 
Neither  does  Tiffany,  who  was  a  witness,  testify  that  he  was  acting 
for,  or  as  the  licensee  of,  Gess'.  From  the  mere  fact  that  he  after- 
wards became  the  assignee  of  Gess  and  had  the  patent  issued  to  him, 
it  would  not  necessarily  follow  that  he  was  acting  for  Gess  at  the  time 
he  made  the  contract  with  the  Pairpoint  Corporation.  He  may  have 
gotten  the  idea  from  Gess,  or  from  a  third  person. 

[3,  4]  Regardless,  however,  of  the  question  as  to  who  first  conceiv- 
ed the  idea,  or  put  it  into  effect,  it  was  but  a  simple  and  natural  step 
in  the  progress  of  the  art,  and  the  patent  should  not  have  issued. 

It  is  evident  that  the  in-tuming  of  the  small  end  of  the  cone  tube 
constituted  a  distinct  improvement;  but  it  required  no  inventive  fac- 
ulty,, because  of  the  very  fact  that  it  was  so  evident.  It  was  but  the 
natural  thing  to  do.  The  evidence  shows  that  employes,  in  factories 
using  the  square-nosed  cones,  frequently,  as  the  yam  was  wound  off, 
pushed  in  the  edges  of  the  points  with  their  fingers.  The  advantage 
of  having  the  point  turned  in  was  thus  obvious,  and  such  as  would, 
>n  due  course,  suggest  itself  to  any  skilled  mechanic. 
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Gess  noticed  that  the  edge  of  the  top  of  the  cone,  while  die  ysm  was 
being  unwound,  had  a  tendency  to  protrude  outward  in  the  way  of  the 
yam.  His  idea  was  simply  to  bend  it  inward  out  of  the  way.  This  re- 
quired merely  the  brain  of  a  skilled  workman,  and  not  the  genius  of 
an  inventor.  The  patentee  had  the  foresight  to  see  that  this  very  simple 
and  natural  evolution  of  the  cone  tube  would  be  of  commercial  value; 
but  such  business  acumen  did  not  make  the  idea  patentable. 

As  was  said  by  the  Supreme  Court  in  Atlantic  Works  v.  Brady,  107 
U.  S.  192,  2  Sup.  Ct.  225,  27  L.  Ed.  438: 

"The  dasign  of  the  patent  laws  Is  to  reward  ttaoee  who  make  some  substan- 
tial discovery  or  InTention,  which  adds  to  our  knowledge  and  makes  a  step 
In  advance  in  the  nsefnl  arts.  Such  Inventors  are  worthy  of  all  favor.  It 
was  never  the  object  of  those  laws  to  grant  a  monopoly  for  every  trifling  de- 
vice, every  shadow  of  a  shade  of  an  idea,  which  would  naturally  and  spon- 
taneously occur  to  any  skilled  mechanic  or  operator  in  the  ordinary  prog- 
ress of  manufactures.  Such  an  indiscriminate  creation  of  exclusive  priv- 
ileges tends  rather  to  obstruct  than  to  stimulate  inventl<Mi.  It  creates  a  class 
of  speculative  schemers,  who  make  it  their  business  to  watdi  the  advancing 
wave  of  improvement,  and  gather  Its  foam  in  the  form  of  patented  monopolies, 
which  enable  them  to  lay  a  heavy  tax  upon  the  Industry  of  the  country,  without 
contributing  anything  to  the  real  advancement  of  the  arts.  It  embarrasses 
the  honest  pursuit  of  business  with  fears  and  apprehensions  of  concealed  liens 
and  unknown  liabilities  to  lawsuits  and  vexatious  accounting  for  profits  made 
in  good  faith." 

And  again  in  Pope  v,  GormuUy,  144  U.  S.  254,  12  Sup.  Ct.  643,  36 
L.  Ed.  426: 

"They  appear  to  Involve  such  immaterial  changes  as  would  be  required  to 
adapt  a  known  device  to  use  in  a  combination  with  other  elements  already 
existing,  and  such  as  would  occur  to  any  gkUled  mechanic.  Indeed,  the 
object  of  these  patents,  and  the  same  remark  may  be  made  of  all,  or  nearly 
all,  Involved  in  these  suits,  seems  to  have  been  principally  to  forestall  compe- 
tition, rather  than  to  obtain  the  just  rewards  of  an  inventor." 

We  are  of  the  opinion  that  there  is  no  error  in  the  decree  of  the 
lower  court,  and  the  same  is  affirmed. 


FRBEMAN-SWBET  CO.  et  al.  v.  LUMINOUS  UNIT  OO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit,  October  16,  1918.) 

No.  2661. 

Patents    e=»324(l) — IimtiRaBaiSNT — Appeal — RssTBAiRiifo    Obdeb — Pbofei- 

ETY. 

Where  the  trial  court,  after  finding  complainant's  patent  valid  and  in- 
fringed, suspended  issuance  of  injunction  pending  appeal,  on  defendants' 
filing  bond  to  cover  profits,  etc.,  held,  that  defendants  were  authorized 
to  continue  their  business  in  the  infringing  article,  and  complainant  will 
be  restrained  from  sending  circulars  to  their  customers  warning  against 
purchasing  defendants'  goods,  particularly  where  only  part  of  their 
business  was  in  the  infringing  article. 

Suit  by  the  Luminous  Unit  Company  against  the  Freeman-Sweet 
Company  and  the  Reflectolyte  Company.  From  a  decree  for  com- 
plainant (249  Fed.  876),  defendants  appeal.  On  motion  by  defendants 
(appellants)  for  a  restraining  order  pending  appeal.    Order  issued. 

^sFor  other  cases  se«  sama  topic  ft  KGT-NUUBBR  in  all  Key-Numbered  Digests  ft  Index* 
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Pad  Bakewell,  of  St.  Louis,  Mo.,  and  Walter  H.  Chamberlin,  of 
Chicago,  111.,  for  appellants. 

Dodson  &  Roe,  of  Chicago,  111.,  and  Zell  G.  Rae,  of  Des  Moines, 
Iowa,  for  appellee. 

Before  BAKER  and  AJUSCHULER,  Circuit  Judges,  and  LANDIS, 
District  Judge. 

PER  CURIAM.  Appellee  is  owner  of  the  Guth  patent.  No.  1,- 
076,418,  October  21,  1913,  for  improvements  in  lighting  fixtures.  The 
District  Court  held  that  claim  1  was  valid  and  infringed  by  a  certain 
lightii^  fixture  manufactured  by  appellant  Reflectolyte  Company  and 
sold  by  appellant  Freeman-Sweet  Company  (249  Fed.  876) ;  but  the 
District  Court  suspended  the  issuance  of  an  injunction,  pending  an 
appeal  to  this  court  in  which  the  finding  of  valicfity  and  infringement 
is  challenged,  on  condition  that  appellants  should  file  a  bond  to  cover 
profits  and  damages  and  should  file  monthly  reports  of  sales  and  con- 
signments. Appellants  complied  with  the  conditions;  and  the  record 
has  been  filed,  but  the  cause  is  not  ready  for  submission. 

Appellant  Reflectolyte  Company  manufactures  many  types  of  light- 
ing fixtures  in  addition  to  the  one  alleged  and  found  to  be  an  infringe- 
ment, all  of  which  are  identified  by  the  trade  name  "Reflectolyte."  Ap- 
pellee, pending  the  appeal,  has  been  sending  letters  and  circulars  to  the 
customers  of  Reflectolyte  Company  and  to  the  retail  trade  generally, 
warning  the  addressees  against  buying  "Reflectolyte"  fixtures  and 
threatening  suit  against  those  who  should  fail  to  comply  with  the 
warning. 

Applying  the  doctrine  of  Kessler  v.  Eldred,  206  U.  S.  285,  27  Sup. 
Ct.  611,  5  ly.  Ed.  1065,  to  this  situation,  we  find  that  the  District  Court 
by  its  decree  authorized  appellants,  on  the  conditions  named,  to  con- 
tinue their  businesses  in  the  alleged  infringing  structure  as  going  con- 
cerns. That  means  that  they  are  entitled  to  protection  in  such  business 
against  loss  and  damage  by  having  their  customers  interfered  with 
and  having  others  who  might  want  to  become  customers  frightened 
away.  And  we  further  find  that  appellee's  letters  and  circulars  are 
misleading  and  deceptive,  not  only  in  failing  to  state  that  appellants 
have  complied  with  the  conditions  of  the  decree,  but  also  in  making 
their  threats  broad  enough  to  include  all  the  fixtures  put  out  under  the 
trade  name  "Reflectolyte." 

It  is  therefore  ordered: 

(1)  That  appellee,  its  agents,  attome)rs,  and  the  like,  be  and  tliey  are 
hereby  severally  enjoined,  pending  final  decision,  from  issuing  any 
letters  or  circulars  similar  to  those  attached  to  the  motion. 

(2)  That  appellee  within  10  days  file  with  the  clerk  of  this  court  a 
list  of  the  names  and  addresses  of  all  persons  and  concerns  to  whom 
appellee  has  mailed  or  otherwise  sent  any  such  letter  or  circular. 

(3)  That  the  clerk  mail  a  copy  of  this  order  to  each  of  said  persons 
and  concerns. 

(4)  That  the'  costs  of  this  motion,  including  all  expense  of  the 
clerk  incurred  in  complying  with  clause  3,  be  taxed  against  appellee. 
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SEARS.   ROEBUCK  &  CO.   t.   PEARCEL 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    Ottober  1,  1918.    Bdaearing  De- 
nied NoTember  19,  191S.) 

No.  2540. 

1.  Patents  ®=>328 — Validitt  akd  Infbinoement— Heatiko  STStav. 

The  Pearce  patent,  No.  705,287,  for  a  heating  and  distributing  srstem, 
discloses  novelty  and  Invention,  and  Is  valid ;  also  held  Infringed. 

2.  Patbnts  <S=3275 — Iwfrinokment— Dakaqks. 

Upon  the  facts  In  this  case,  an  action  for  Infringement  against  a  user, 
where  the  patented  article  is  made  and  sold  by  the  patentee,  the  dam- 
ages recoverable  are  represented  by  the  difference  between  Its  cost  and  his 
selling  price. 

8.   JUDOKENT  €=3551 — MeBOER  AND  Ba]»— ACTION  AT  LAW  AND  SUIT  IS  EQCITT 

— Infbinqement  of  Patent. 

Where  a  patentee  elects  to  sue  at  law  for  an  Infringement,  and  re- 
covers full  damages,  the  Judgment  19  a  bar  to  a  subsequent  suit  In  equity 
for  an  Injunction  based  on  the  same  Infringement, 
4.  Costs  <S=934 — ^Action  at  La^C  fob  Infrinoesient. 

On  recovery  In  an  actlmi  at  law  for  Infringement,  the  costs  are  tax- 
able to  defendant,  although  the  action  was  based  on  two  patents,  and 
the  issues  as  to  one  were  withdrawn  from  the  Jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Action  by  William  H.  Pearce  against  Sears,  Roebuck  &  Co.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Action  at  law  for  damages  for  Infringement  of  patents  Nos.  705,287  and 
997,002.  Verdict  and  Judgment  for  plalntlfl.  Defendant  in  error,  herein 
called  plaintiff,  the  owner  of  two  patents,  brought  suit  against  plaintiff  in 
error,  herein  called  defendant,  and  one  Robert  Gordon,  for  damages  arising 
out  of  the  alleged  infringement  of  both  patents.  Before  trial,  Gordon,  an  in- 
dependent contractor  under  contract  with  defendant,  died,  and  the  action 
was  not  revived  against  his  estate. 

The  court  took  from  the  Jury  all  Issues  Involving  patent  No.  997,002,  and 
submitted  the  Issues  arising  out  of  the  asserted  infringement  of  claims  2  and  7 
of  patent  No.  705,287,  which  covered  "a  heating  and  distributing  system.'" 
Defendant  had  several  buildings  to  heat,  and,  desirous  of  Installing  a  heatinf 
plant  in  a  new  building,  entered  into  a  contract  with  Gordon,  the  specifica- 
tions requiring  "combination  expansion  Joints  and  T-fltttngs  and  combination 
anchor  and  T-fittlngs  *  •  •  of  the  same  type  and  make  as  those  now 
installed  in  the  present  north  tunnel."  Provision  was  made  against  loss 
through  the  use  of  any  appliance  covered  by  patents. 

The  "combination  expansion  Joints"  referred  to  were  manufactured  and 
sold  by  Pearce  and  were  covered  by  the  patent  under  consideration.  Pearce, 
however,  was  not  a  contractor,  but  manufactured  the  expansion  Joints  which 
he  sold  to  contractors.  Gordon  endeavored  to  secure  these  Joints  from  Pearce. 
but  because  "of  the  price,  or  for  some  other  reason,  did  not  do  so.  He  tlien 
made  drawings  of  the  Pearce  Joints  in  use  In  defendant's  building,  and  sub- 
mitted the  same  to  the  Charles  R.  Crane  Company,  and  obtained  and  in- 
stalled I  hem  in  defendant's  heating  plant  where  they  were  accepted. 

Defendant  attacks  the  Judgment  because  (a)  patent  No.  705,287  is  invalid; 
(b)  claims  2  and  7  of  said  patent  were  not  Infringed ;  (c)  because  of  errors  i» 
Instructions ;    (d)  because  the  court  allowed  plaintiff  costs.  . 
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Lincoln  B.  Smith,  of  Chicago,  111.,  for  plaintiff  in  error. 
Samuel  E.  Daily,  for  defendant  in  error. 

Before  ALSCHULER  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  Is  the  patent  valid  and  infringed?  No  separate  and  extended  dis- 
cussion of  this  phase  of  the  case  is  warranted.  We  have  carefully  ex- 
amined the  argiunent  of  defendant,  and  have  examined  the  prior  art 
citations  with  care,  to  ascertain  whether  the  discovery  of  Pearce  dis- 
closed novelty,  or  constituted  invention,  or  presented  a  jury  question, 
and  answer  the  question  in  the  affirmative. 

Upon  the  question  of  infringement  there  was,  and  could  be,  no  seri- 
ous doubt.  Pearce  manufactured  a  combination  joint  that  was  used 
in  one  of  defendant's  heating  plants.  It  satisfied  defendant,  and  the 
specifications  for  a  heating  plant  in  Ae  new  building  called  for  similar 
joints.  The  manufacture  and  sale  of  this  joint  was  coiUrolled  by 
Pearce.  Having  failed  to  agree  upon  a  price  with  Pearce,  Gordon  made 
drawings  from  the  joints  referred  to  in  the  specifications,  and  the 
Crane  Company  made  them. 

While  defendant  now  .asserts  that  the  joints  thus  obtained  did  not 
comply  with  the  specific  requirements  of  the  contract  and  were  not  the 
same  as  those  previously  installed,  we  are  convinced  that  this  is  but  an 
effort  to  escape  liability  and  that  the  joints  used  were  of  the  kind  desig- 
nated in  the  specifications. 

This  question  of  infringement,  while  submitted  to  the  jury,  was  not 
a  jury  question.  The  evidence  established  infringement  so  conclusively 
that  the  court  would  have  been  justified  in  directing  a  verdict  in  plain- 
tiff's favor  on  this  issue. 

Damages.  Criticisms  under  this  head  may  be  divided  into :  (a)  An- 
nouncement of  erroneous  rule  of  damages;  (b)  failure  to  leave  the 
amount  to  the  jury ;  (c)  allowance  for  four,  instead  of  three,  joints. 

[2]  Defendant. assigns  error  because  its  liability,  if  any  existed,  was 
that  of  a  user,  whereas  the  judge  applied  the  rule  of  damages  applica- 
ble to  cases  of'  infringement  by  manufacturers  or  sellers.  In  other 
words  defendant's  position  is  that  the  liability  of  Gordon  or  the  Crane 
Company  for  making  the  expansion  joints,  was  different  from  the  lia- 
bility of  the  defendant  for  using  them.  Carried  to  its  logical  end  de- 
fendant's position  is  that  if  a  certain  article  covered  by  a  patent  is  de- 
sired by  A.,  who  objects  to  pa)ring  the  patentee  his  price  therefor,  A. 
may  escape  liability  over  and  above  nominal  dama^^es  by  contracting 
with  B.  as  an  independent  contractor  to  secure  or  make  such  patented 
article  and  install  it  for  him. 

Defendant  manufactured  and  sold  his  patented  joints.  No  question 
arose  over  his  ability  to  supply  the  trade.  His  damage,  therefore,  in 
view  of  the  evidence  received  in  this  case,  was  represented  by  the  dif- 
ference between  his  cost  price  and  his  selling  price.  Walker  on  Pat- 
ents, vol.  4,  p.  441.  Concerning  this  sum,  this  difference  between  the 
cost  and  selling  price,  there  was  no  dispute. 

[3,  4]  As  illustrating  their  point,  and  demonstrating  the  inapplicabil- 
ity of  this  rule,  defendant  suggests  that  it  is  still  subject  to  an  injunction 
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suit  to  prevent  further  use  of  the  infringing  joint,  and  therefore  any 
rule  of  damages  is  unjust  that  holds  it  liable  for  ail  the  damages  rep- 
resented by  plaintiff's  loss  of  sale.  In  this  position  we  think  counsel  is 
in  error.  Plaintiff  sued  for  and  recovered  its  entire  damage  resulting 
from  the  infringement,  and,  having  elected  to  pursue  one  remedy,  will 
not  be  permitted  to  secure  other  relief  inconsistent  with  what  has  been 
already  obtained.  In  fact,  counsel  for  plaintiff  admitted  in  open  court 
that  the  present  money  judgment  was  a  bar  to  any  restraining  suit,  so 
far  as  the  four  joints  here  involved  were  concerned. 

The  criticism  that  the  court  specified  the  amount  which  the  jury  was 
required  to  find,  if  any  liability  existed,  is  not  well  taken,  for  the  rea- 
son that  the  amount  of  damages  was  not  in  dispute.  In  other  words, 
if  a  liability  existed  at  all,  the  amount  was  fixed  and  definite.  There 
was  no  conflict  of  testimony  in  reference  to  it. 

The  record  warranted  the  court's  ruling  that  four,  instead  of  three, 
joints  were  used  in  the  heating  plant.  One  of  the  four  joints  differed 
slightly  from  the  other  three,  but  in  an  unessential  respect. 

Defendant  complains  because  of  the  allowance  of  costs  against  it, 
contending  that,  inasmuch  as  plaintiff  originally  relied  upon  two  counts 
based  upon  two  patents,  one  of  which  was  dismissed,  he  was  not  entitled 
to  costs. 

In  the  presentation  of  this  question  it  seems  both  counsel  failed  to 
appreciate  that  thi^  is  an  action  at  law,  wherein  costs  are  always  taxed 
against  the  losing  ptirty  except  where  the  statute  otherwise  directs. 
Trinidad  Paving  Co.  v.  Robinson  (C.  C.)  52  Fed.  347.  The  only  ex- 
ceptions seem  to  be  those  provided  for  in  R.  S.  §  968  (section  1609, 
U.  S.  Comp.  Stat.  1916),  and  R.  S.  §  973  (section  1614,  U.  S.  Comp. 
Stat.  1916). 

It  follows  that  plaintiff  was  entitled  to  costs. 

Judgment  is  affirmed. 

Judge  KOHLSAAT  participated  in  the  hearing  of  this  appeal,  and 
concurred  in  the  conclusion,  but  died  before  the  announcement  of  this 
opinion. 
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In  re  WEST. 

(District  Court,  E.  D.  Pennsylvania.   November  4, 1W.8.) 

No.  6W1. 

1.  Bankbvptct  «=»191(1) — Bankruptct  of  Tenant — Glaiic  fob  Rent. 

Wbere  a  landlord,  before  the  expiration  of  tbe  lease  of  an  earlier 
tenant,  ^vho  was  indebted  for  rent,  demised  premises  to  the  bankrupt  un- 
der a  lease  providing  that  it  should  not  affect  the  former  lease,  or  remedies, 
for  collection  of  rent,  and  the  bankrupt  took  over  property  of  the  first 
tenant  in  the  premises,  lield,  the  landlord's  claim  for  rent  against  the 
first  tenant  could  not  be  asserted  against  the  bankrupt's  estate  as  a  pri- 
ority claim ;  there  b^ng  no  right  to  distrain. 

2.  FiXTUBES  <S=3l5 — "Trade  FiXTtraES" — ^Removai,. 

"Trade  fixtures"  are  those  which  a  tenant  places  on  property  to  promote 
the  purpose  of  his  occupation  and  which  he  may  remove  during  the  term. 

[Qd.  Note. — For  oth«r  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Trade  Fixtures.] 

3.  Bankbuptcy  «=3 138(1) — Fixtcbbs. 

Where  a  tenant  rejected  the  landlord's  prc^osal  that  gas  fixtures,  etc., 
which  file  tenant  desired,  should  be  Installed  by  tenant  and  become 
landlord's  property,  held,  that,  tenant  having  Installed  fixtures  which 
were  sold  with  rest  of  his  property  after  bankruptcy,  landlord  could  not 
maintain  claim  therefor. 

In  Bankruptcy.  In  the  matter  of  William  West,  individually  and 
trading  as  the  William  West  Company,  bankrupt.  On  petition  for 
review  of  order  allowing  claim  of  landlord  for  rent.  Order  reversed, 
and  cause  remitted  to  referee,  with  instructions.  On  certificate  for 
review  of  claim  of  landlord  to  fixtures.  Order  reversed,  and  claim  de- 
nied. 

Reber  &  Granger,  of  Philadelphia,  Pa.,  for  petitioner. 
Coyle  &  Keller,  of  Lancaster,  Pa.,  for  landlord. 

On  Petition  for  Review  of  Order  Allowing  Claim  of  Landlord  for 

Rent. 

DICKINSON,  District  Judge.  This  case  presents  an  unusual  fact 
situation.  We  have  not  had  the  aid  of  an  oral  argument,  but  a  pe- 
rusal of  the  briefs  of  argument  submitted  seem  to  justify  this  broad 
statement  of  what  the  situation  presented  is  : 

A  man  by  the  name  of  Harry  West  occupied  as  tenant  certain  prem- 
ises for  which  he  owed  rent.  He  was  succeeded  in  his  occupation  of 
the  premises  by  the  bankrupt,  to  whom  the  owner  demised  the  prem- 
ises formerly  occupied  by  Harry  West.  All  the  rent  owing  by  the 
bankrupt  has  been  paid,  but  a  balance  of  $365.73  of  the  rent  due  by 
the  first  tenant,  Harry  West,  remains  unpaid.  No  distraint  was  made 
by  the  landlord.  He  presents,  however,  a  claim  for  rent,  which  the 
referee  has  allowed.  The  allowance  is  based,  as  we  understand  it, 
upon  the  proposition  of  fact,  to  paraphrase  the  finding  of  the  referee, 
that  the  bankrupt  "took  over,"  not  only  the  premises  which  had  been 
demised  to  the  former  tenant,  but  also  his  stock  of  goods,  and  that  at 
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the  'time  rent  was  owing  by  the  former  tenant  to  the  landlord,  a  bal- 
ance of  which  still  remains  unpaid. 

The  proposition  of  law  is  deduced  from  these  facts  that,  when  the 
bankrupt  entered  into  possession  of  the  premises  and  "took  over"  the 
personal  property  of  the  former  tenant  on  the  premises,  he,  to  again 
paraphrase  the  language  of  the  referee,  took  this  stock  subject  to  "the 
attendant  liabilities,"  one  of  which  was  the  right  of  the  landlord  to 
distrain  for  rent.  From  these  premises  the  conclusion  is  drawn  that 
the  landlord  has  the  right,  not  only  to  participate  in  the  distribution  of 
the  assets  of  the  bankrupt  estate,  but  to  have  accorded  to  him  prior- 
ity of  payment  over  other  creditors. 

The  line  of  thought  followed  is  that  prior  to  the  adjudication  the 
personal  property  of  the  former  tenant  remaining  on  the  premises 
was  liable  to  distraint  by  the  landlord,  and  that  after  the  adjudication 
"this  right  to  distrain  under  the  law  of  Peimsylvania  was  convert^ 
into  a  \^id  priority  claim"  under  the  provisions  of  the  Bankruptcy 
Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544).  Morris  v,  Parker,  1 
Ashm.  (Pa.)  187,  is  cited  as  an  authority  sustaining  the  right  of  the 
landlord  to  distrain. 

The  loss  of  the  aid  of  an  oral  argument  is  felt,  because  we  have 
been  unable  to  rid  ourselves  of  the  feeling  that  the  foregoing  state- 
ment, for  some  reason  which  has  not  been  disclosed  by  this  record  or 
the  briefs  of  argument,  does  not  adequately  present  the  grounds  for 
the  order  made  by  the  referee, 

[1]  As  presented,  however,  it  would  seem  to  involve  this  propo- 
sition :  Premises  are  demised  to  A.,  who  owes  rent,  and  has  personal 
property  on  the  demised  premises.  This  relation  of  landlord  and  ten- 
ant is  dissolved,  and  the  premises  are  then  demised  to  B.,  who,  under 
an  arrangement  made  with  A.,  "takes  over"  the  personal  property  on 
the  premises.  An  execution  then  issues  against  B.,  and  out  of  the 
proceeds  of  sale  the  landlord  may  successfully  assert  priority  of  pay- 
ment of  rent  due  by  A.  . 

One  of  the  facts  upon  which  this  conclusion  of  law  is  based,  to 
wit,  that  there  was  personal  property  of  the  first  tenant  which  came 
into  the  possession  of  the  succeeding  tenant,  is  averred  not  to  be  a 
fact  properly  found  to  be  in  the  case  presented,  but,  assuming  this 
to  be  one  of  the  facts  in  the  case,  we  are  unable  to  accept  the  propo- 
sition as  sound.  This  is,  for  several  reasons,  so  obvious  as  not  to 
call  even  for  their  statement. 

The  supporting  brief  filed  on  behalf  of  the  landlord  seems  to  plant 
the  right  of  the  landlord  upon  an  agreement  of  the  bankrupt  in  the 
lease  to  him.  The  lease  to  the  former  tenant  did  not  expire  until 
April  1,  1917.  The  lease  to  the  bankrupt  was  made  before  the  ex- 
piration of  this  former  lease,  and  the  provision  referred  to  was  that 
the  lease  to  the  bankrupt  should  "in  no  wise  affect"  the  former  agree- 
ment of  lease  up  to  the  beginning  of  the  new  demise,  "nor  any  of 
the  remedies  for  the  collection  of  the  rent"  for  the  premises  occu- 
pied by  the  former  tenant.  It  is,  we  assume,  clear  that  one  of  the 
agreed  facts  is  that  the  first  lease  was  ended  by  the  agreement  of  the 
landlord  and  tenant,  and  was  succeeded  by  the  new  lease,  under  which 
the  bankrupt  became  the  tenant  under  a  new  demise. 
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The  leverage  of  the  whole  argument  is,  of  course,  upon  the  prop- 
osition of  the  landlord's  right  to  distrain.  To  assume,  as  the  argu- 
ment does,  or  for  the  landlord  to  assert,  as  he  clearly  does,  a  right 
to  have  distrained  ignores  certain  features  of  the  situation.  One  is 
that  the  relation  of  landlord  and  tenant  between  the  claimant  and  the 
predecessor  of  the  bankrupt  had  been  dissolved.  What  effect  had 
this  upon  the  right  of  the  landlord  to  distrain?  In  the  second  place, 
the  claim  of  the  landlord  is  now  asserted  against  the  property  of  the 
bankrupt  estate,  irrespective  of  whether  it  was  property  which  had 
formerly  belonged  to  the  first  tenant  or  not.  The  argument,  in  con- 
sequence, would  seem  to  assume  the  right  of  a  landlord  to  distrain 
upon  the  property  of  his  tenant  for  rent  due  by  a  former  tenant. 
The  principle  is,  of  course,  accepted  that  a  tenant  may  agree  that  some- 
thing shall  be  rent  which  otherwise  would  not  be,  and  the  landlord 
may  in  consequoice  have  a  right  to  distrain  for  it. 

For  illustration,  a  tenant  might  agree  that  water  rent  or  taxes  as- 
sessed against  the  demised  premises  should  be  paid  by  the  tenant  in 
addition  to  the  rent  reserved,  and  such  water  charges  and  tapces  should 
be  deemed  to  be  rent  and  might  be  distrained  for  as  such.  .  This,  how- 
evef,  would  be  because  the  tenant  had  so  agreed. 

We  find  no  such  agreement  in  this  lease.  On  the  contrary,  the 
quoted  agreement  is  restricted  and  limited  in  its  scope,  and  is  really 
an  expression  of  the  agreement  between  the  landlord  and  his  for- 
mer tenant  that  the  abrogation  of  the  lease  during  its  term  should  not 
affect  the  liabilities  of  the  tenant  up  to  the  time  of  the  beginning  of 
the  new  lease.  Moreover,  the  whole  argument  is  pivoted  upon  the 
propositicm  that  the  goods  upon  the  "demised"  premises  are  liable 
to  distraint  for  rent,  although  they  may  be  in  fact  the  goods  of  a 
stranger. 

This  general  proposition,  subject  to  certain  well-known  exceptions 
and  limitations,  is  sound  enough ;  but  the  application  which  the  argu- 
ment makes  of  it  again  ignores  the  distinction  between  >  "demised" 
premises  and  premises  which  have  been  demised.  It  would  scarcely 
be  contended  that  the  property  of  a  third  person  on  rented  property 
was  liable  to  be  seized  and  sold  in  payment  of  claims  of  a  landlord 
for  rent  due  him  by  former  tenants,  although  it  were  true  that  the 
premises  on  which  the  property  was  were  the  same  premises  which 
had  been  demised  to  these  former  tenants. 

The  foregoing  discussion  adequately  presents  the  real  question  in- 
volved in  this  controversy,  so  far  as  we  have  been  able  to  gather  it  from 
the  briefs  submitted.  If  we  have  misunderstood  the  question  intended 
to  be  presented,  we  will  entertain  a  motion  for  a  reargument,  the  ap- 
plication therefor  to  be  made  within  five  days;  otherwise  the  peti- 
tion for  a  review  is  allowed,  the  order  made  by  the  referee  is  revers- 
ed, and  the  cause  remitted  to  him,  with  instructions  to  disallow  the 
claim  of  the  landlord  as  one  entitled  to  priority  of  payment. 

On  Certificate  for  Review  of  Claim  of  Landlord  to  Fixtures. 

The  real  question  involved  in  this  petition  for  review  is  that  of  the 
ownership  of  certain  gas  and  electric  fixtures  on  premises  demised 
to  the  bankrupt    Gas  fixtures  of  a  kind  were  in  the  building  leased. 
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It  was  deemed  desirable  to  replace  them  with  new  fixtures.  The  ten- 
ant applied  to  the  landlord  to  do  this.  ,  The  landlord  refused.  He, 
however,  suggested  to  the  tenant  thai  he  (the  tenant)  replace  the  old 
fixtures  with  new  ones,  the  latter  to  become  the  property  of  the  land- 
lord. This  proposition  the  tenant  declined.  The  parties  not  being 
able  to  reach  any  agreement,  the  tenant  finally  met  the  situation  by 
taking  down  the  old  fixtures,  putting  in  new  ones,  and  laying  aside 
the  old  fixtures  as  the  property  of  the  landlord.  The  tenant  was  after- 
wards adjudged  a  bankrupt,  and  the  new  fixtures  were  sold  as  his 
property,  for  which  the  purchaser  paid  the  sum  of  $286.  The  land- 
lord then  made  claim  to  the  fixtures,  which  the  referee  allowed,  and 
made  an  order  upon  the  trustee  to  return  the  purchase  price  to  the 
purchaser. 

We  confess  to  the  same  feeling  of  embarrassment  felt  in  the  other 
petition  for  review  in  disposing  of  the  question  as  presented  in  the 
printed  briefs,  because  of  the  uncertainty  of  our  having  a  grasp  of 
the  whole  situation  as  intended  to  be  presented. 

[2, 3]  All  questions  affecting  fixtures  are  more  or  less  difficult 
of  answer,  because  the  definite  line  which  determines  what  the  prop- 
er answers  should  be  is  one  often  and  usually  hard  to  fix.  One  view 
universally  accepted  is  presented  in  the  light  of  the  practical  situa- 
tion. The  thought  is  expressed  in  the  term  "trade  fixtures,"  and  is 
that  whatever  a  tenant  puts  upon  a  property  to  promote  the  purpose 
of  his  occupation  of  the  premises,  he,  retaining  hi&  ownership  therein, 
may  remove  during  the  term.  Substantially  the  same  thought  is  em- 
bodied in  the  expressions,  frequently  met  with,  of  whether  the  re- 
moval can  be  made  without  destruction  of  or  injury  to  the  premises. 

The  fixtures  over  which  the  controversy  rages  are  electric  light 
and  gas  fixtures.  From  this  general  description  of  it,  the  impression 
is  received  that  they  belong  to  the  class  of  fixtures  which  presum- 
ably remain  the  property  of  the  tenant,  if  he  installs  them,  without 
any  agreement  on  his  part  to  make  them  the  property  of  the  landlord. 

It  is  not  wholly  clear  upon  what  ground  as  a  legal  basis  the  referee 
has  based  his  order.  The  general  view  which  he  takes  of  the  situ- 
ation is  clear  enough.  It  is  that,  when  the  owner  of  the  premises  has 
adequately  equipped  them  for  occupation  and  use  for  a  prescribed 
purpose,  to  require  him  to  tear  out  that  equipment  and  replace  it 
with  something  different,  in  deference  to  the  whim  or  fancy  of  the 
tenant,  is  something  which  the  landlord  is  not  called  upon  to  do,  and 
that  "no  legal  or  equitable  rule  compels  the  landlord"  to  do  so.  This, 
of  course,  is  clear  enough.  The  further  view  of  the  referee  that  the 
act  of  a  tenant  in  replacing  fixtures  installed  by  the  landlord  with  new- 
fixtures  which  may  not  be  acceptable  to  the  succeeding  tenant  is  an 
act  "both  unjust  and  inequitable"  to  the  landlord.  This  may  or  may 
not  be  so.  It  depends  upon  the  circumstances.  The  referee  finds 
the  circumstances  of  this  situation  not  to  have  justified  tlie  tenant. 
Had  the  referee  made  any  definite  finding  of  fact  with  respect  to  a 
dedication  by  the  tenant  to  the  landlord,  we  would  be  very  loath  to 
disturb  the  finding.  He,  however,  so  far  forth  from  so  finding,  ex- 
pressly finds  that  there  was  no  agreement  reached  by  the  parties,  and 
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that  in  fact  not  only  they  failed  to  agree,  but  that  the  tenant  had  re- 
fused to  so  agree. 

The  referee  finds  that  the  landlord  was  asked  to  make  the  substi- 
tution. This  he  refused  to  do.  He  made,  however,  the  counter  prop- 
osition that  the  tenant  might  install  the  new  fixtures  at  his  own  ex- 
pense, if  he  would  agree  that  the  new  fixtures  should  become  the 
property  of  the  landlord.  This  counter  proposition,  as  before  stated, 
the  tenant  declined. 

The  referee  returns  as  a  fact  that  the  tenant  did  make  the  change, 
and  he  bases  his  order  upon  the  proposition  that  the  tenant  thereby 
accepted  the  conditions  laid  down  by  the  landlord. 

We  are  unable  to  accept  this  view.  As  the  parties  could  not  agree, 
the  tenant  had  a  perfect  right  to  take  the  position  that  he  could  put 
in  the  new  fixtures  and  retain  his  ownership  therein.  The  landlord  on 
his  part,  of  course,  had  the  equal  right  to  claim,  and,  if  he  chose,  to 
warn  the  tenant  that,  if  tfie  change  was  made,  the  fixtures  would  be- 
ccHne  the  property  of  the  landlord.  No  such  warning  was  given; 
but,  even  if  it  had  been^  its  only  effect  would  have  been  to  have  rele- 
gated the  ^rties  to  a  decision  of  what  their  legal  ri^ts  were,  and 
the  only  effect  of  the  assertion  of  their  respective  claims  of  right 
would  have  been  to  have  presented  for  the  decision  of  somebody  the 
conflict  of  view  between  them. 

The  case  of  Bank  v.  North,  160  Pa.  303,  28  Atl.  694,  which  the 
referee  cites  in  support  of  the  order  made  by  him  gives  us  a  very 
clear  statement  of  the  controlling  principles  mvolved.  These  prin- 
ciples, however,  it  seems  to  us,  lead  to  a  different  conclusion  from  that 
reached  by  the  referee.  A  different  conclusion  is  also  indicated  by 
the  other  features  of  the  present  fact  situation  and  the  practical 
consequences  flowing  from  the  conclusion  reached.  Had  the  ques- 
tion been  raised  in  reclamation  proceedings,  a  finding  in  favor  of  the 
landlord  would  have  affected  no  one  other  than  himself  and  the  bank- 
rupt estate.  To  present  the  claim,  however,  after  the  fixtures  had 
been  sold  as  part  of  the  bankrupt  estate,  affects  the  rights  of  the  pur- 
chasers to  the  fixtures,  and  otherwise  adds  to  the  difficulties  of  the 
practical  situation. 

We  see  no  escape  from  the  conclusion  that  the  order  of  return  of 
the  fixtures  should  not  now  be  made,  and  that  the  petition  for  a  re- 
view should  be  allowed,  and  the  findings  and  order  made  by  the  ref- 
eree, reversed.  We  grant,  however,  the  same  leave  granted  in  the  oth- 
er petition  for  a  review  to  make  an  application  for  a  reargument.  If 
no  such  application  is  made  within  five  days,  the  order  above  indicated 
is  to  stand. 
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UNITED  TIMBER  CX).  ▼.  BIVBNa 

(District  Court,  E.  D.  South  Carolina.    October  11,  101&) 

No.  189. 

L  Time  0=>10(10) — Compotation — E>xpiBATioir. 

Where  a  timber  deed  gave  the  grantee  the  right  to  demand  an  exten- 
sion, etc.,  on  expiration  of  the  time  fixed  for  removal,  and  the  time  ex- 
pired on  Sunday,  a  tender  and  demand,  etc.,  made  on  the  foUowiu;  neo 
ular  day,  will  be  treated  as  made  on  the  day  of  expiration. 

2.  Time  4=>9(10)' — Couptttation— Timbes  Deeds. 

Where  a  timber  deed  giving  the  grantee  10  years  for  removal  pro- 
vided for  an  extension  of  time  on  demand  by  the  grantee  and  pay- 
ment of  Interest,  etc.,  the  10-year  period  diould  be  computed  by  exclud- 
ing the  day  of  the  deed  and  counting  the  last  day,  and  a  demand  and 
tender  on  such  day  was  in  time,  the  grantee's  estate  not  having  deter- 
mined. 

8.  Loos  AND  LoooiNO  «=>3(11) — Tiubeb  Deed— <:!oNBTBUCTtoir. 

Where  a  timber  deed  gave  the  grantee  10  yeaia  for  removal,  and  pro- 
vided for  an  extension,  etc.,  the  grantee  tocdc  a  determinable  fee,  wbidi 
would  expire  at  the  end  of  10  years  unless  the  period  should  be  extended. 

4.  Logs  ako  Looqino  $s>3(11) — ^Tiubeb  Deeds — ^Demand  roB  Extension. 
AVhere  a  timber  deed  fixing  a  period  for  ronoval  provided  that  tbe 
grantee  Should  have  additional  time  desired  on  payment  of  Interest  on 
original  purchase  year  by  year,  a  demand  for  15  years'  additional  time, 
or  so  much  as  desired,  coupled  with  a  toider  of  one  year's  interest,  heli 
sufiicient. 

fi.  Loos  and  tiOOQiNa  ®=33(11) — Timbeb  Deeds — E<xteh8I0R  ov  Time— Rea- 
sonable TncE. 

Where  a  timber  deed  allowing  10  years  for  removal,  provided  that  the 
grantee  should  have  such  additional  time  as  desired,  held  that  a  demand 
for  15  years'  additional  time,  or  so  much  as  desired,  was  reasmiable. 

6b  Injunction   €=336(3)— Intebvebsnce  WrrH  Access  to  Land. 

Where  the  owner  of  land,  who  had  granted  the  timber,  together  vlth 
rights  of  way  for  removal,  denied  the  grantee  access  to  the  lands,  as- 
serting the  period  for'  removal  bad  expired  without  extension,  held  that, 
as  the  grantee's  rights  had  not  been  determined,  equity  had  jurlsdioion 
to  enjoin  the  owner  from  denying  access,  etc.,  there  being  no  adequate 
remedy  at  law. 

In  Equity.     Suit  by  the  United  Timber  Company  ^[ainst  Joseph 
Bivens,  Sr.    Decree  for  complainant  enjoining  defendant 
See,  also,  248  Fed.  554. 

Legate  Walker,  of  Sommerville,  S.  C,  and  L.  D.  Lide,  of  Marion,  S. 
C,  for  plaintiff. 

J.  P.  K.  Bryan,  of  Charleston,  S.  C,  and  Holman  &  Boulware,  of 
Barnwell,  S.  C,  for  defendant. 

CONNOR,  District  Judge.  The  bill,  answer,  exhibits,  and  evidence 
disclose  the  following  facts : 

On  the  14th  day  of  April,  1902,  Ann  Bivens  and  Prudence  Bivens, 
the  owners  of  several  tracts  of  land  situate  in  Dorchester,  formerly 
Colleton  county,  S.  C,  aggregating  about  5,000  acres,  in  consideration 
of  $2,000,  conveyed  to  R.  P.  Tucker  "all  of  the  timber,  standing  and 
fallen,"  on  said  tracts  of  land,  with  rights  of  way,  easements,  etc. 

4=»For  other  caa«8  see  same  topic  &  KEY-NUMBER  In  all  K*r-Numbered  Dlceata  A  IsdeiO 
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On  the  same  day  John  D.  Boyle,  being  the  owner  of  severaj  tracts 
of  land  in  the  same  county,  in  consideration  of  $1,500,  conveyed  to 
R.  P.  Tucker  the  standing  and  fallen  timber  on  said  tracts  of  the  dimen- 
sions described  in  the  deed. 

On  the  same  day  Joseph  Bivens,  Sr.,  being  the  owner  of  several 
tracts  of  land  in  the  same  county,  in  consideration  of  $2,000,  conveyed 
to  R.  P.  Tucker  the  standing  and  fallen  timber  thereon  of  the  dimen- 
sions described. 

Thereafter  the  title  to  each  of  said  tracts  of  land  was  conveyed  to, 
and  was  at  the  dates  hereafter  set  forth  vested  in,  the  defendant. 

On  the  14th  day  of  October,  1903,  defendant,  Joseph  Bivens,  Sr.,  in 
consideration  of  $150,  conveyed  to  F.  S.  Farr,  trustee,  the  timber  on 
one  tract  of  land  in  s£ud  county.  Each  of  said  deeds  contain  the  fol- 
lowing clause : 

"That  the  aald  party  of  the  second  part,  his  heirs  and  assigns,  shall 
have,  and  the  same  Is  hereby  granted  to  him  or  them,  the  period  of  ten 
years  beginning  from  the  date  hereof,  In  which  to  cut  and  remove  the  said 
timber  from  the  said  land ;  and  In  case  the  said  timber  Is  not  cut  and  removed 
before  the  expiration  of  said  period,  then  that  the  said  second  party,  bis 
heirs  or  assigns,  sliall  have  such  additional  time  therefor  as  he  or  they  may 
desire,  but  in  the  lost-mentioned  event  the  said  second  party,  his  heirs  or 
assigns,  shall,  during  the  extended  period,  pay  interest  on  the  original  pur- 
chase price  above  mentioned,  year  by  year.  In  advance,  at  the  rate  of  six  per 
cent,  per  annum." 

By  successive  conveyances  the  title  to  the  timber  on  the  several  tracts 
of  land  was  conveyed  to,  and  vested  in,  the  Onieda  Timber  Company, 
a  corporation  chartered  under  the  laws  of  South  Carolina. 

Plaintiff  alleges  that — 

"at  the  expiration  of  said  period  of  ten  years,  to  wit,  on  the  15th  day  of 
April,  1912  (the  14th  of  April  falling  on  Sunday),  in  the  exercise  of  the  right, 
power,  and  authority  vested  in  and  conferred  upon  It,  in  and  by  the  said 
timber  deed,  •  •  '  •  the  Onieda  Timber  Company  gave  due  notice  In 
writing  to  Joseph  Bivens,  the  defendant  her^n,  that  it  desired  fifteen  (15) 
years  additional  time  to  cut  and  remove  the  said  timber,  and  to  use  and 
enjoy  the  said  timber  rights,  ways,  privileges,  and  easements;  and,  in  pur- 
suance of  the  terms  of  the  said  timber  deed,  the  said  Onieda  Timber  Company, 
at  the  time  of  the  giving  of  the  said  notice,  tendered,  in  lawful  money  of  the 
United  States,  the  sum  of  one  hundred  and  twenty  dollars,  being  the  Interest 
on  the  purdtase  price  of  said  timber." 

The  defendant  refused  to  accept  such  amount,  and  it  was  deposited 
in  the  clerk's  office  for  the  use  and  benefit  of  defendant.  Tender  of 
the  same  amount  was  made  on  the  14th  day  of  April  of  each  and  every 
year  thereafter. 

Tender  of  the  interest  on  the  purchase  price  of  the  timber  on  each 
of  the  other  tracts  of  land  set  out  in  the  bill  was  made,  and  notice  given 
that  the  same  period  of  time  was  required  for  cutting  and  removing 
the  timber.  Thereafter,  and  prior  to  filing  the  bill  herein,  the  right, 
title,  privileges,  and  easements  which  vested  in  R.  P.  Tucker,  F.  S.  Farr, 
and  the  Onieda  Timber  Company  were  conveyed  to,  and  vested  in,  com- 
plainant. 

Defendant  refused  to  accept  the  interest  tendered  on  the  purchase 
price  of  the  timber  on  either  of  the  said  tracts  of  land,  and  refuses  to 
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permit  complainant  to  enter  upon,  cut,  or  remove  any  portion  of  the 
timber.  Defendant  admits  that  complainant  is  entitled  to  certain  rights 
of  way  and  easements  over  and  across  the  lands.  He  denies  that  com- 
plainant is  the  owner  of,  or  entitled  to,  the  timber  standing  or  fallen 
on  said  lands. 

The  two  principal  questions  raised  by  the  pleadings  and  the  evidence 
are :  (1)  Was  the  tender  of  the  interest  made  in  apt  time  ?  (2)  Was  the 
time  demanded  by  the  Onieda  Timber  Company,  15  years  for  cutting 
and  removing  the  timber,  reasonable? 

Both  questions  are  earnestly  and  vigorously  contested,  Able  and 
exhaustive  arguments  were  made  and  briefs  ftled  by  counsel,  with  a 
wealth  of  authority. 

[1-3]  The  briefs  furnish  an  illustration  of  the  truth  of  the  observa- 
tion of  Justice  Grier  in  Griffith  v.  Bogert,  18  How.  158,  15  L.  Ed.  307: 

"Whetber  the  terminus  a  quo  should  be  Included,  it  must  be  admitted,  has 
been  a  vexed  question  for  many  centuries,  both  among  learned  doctors  of  the 
civil  law  and  the  courts  ot  England  and  this  country.  It  has  been  termed  by  a 
writer  on  civil  law  (Tiraqueau)  the  'oontroversia  controverslssima.'  He  says 
that:  'It  was  in  consequence  of  the  uncertainty  introduced  on  this  subject 
by  the  disquisitions  and  disputes  of  learned  professors  that  Gregory  IX,  in  his 
decretals,  introduced  the  ptu'ase  of  "a  year  and  a  day,"  in  order  to  remove  the 
doubts  thus  created,  as  to  whether  the  dies  a  quo  should  be  included  in  the 
term.' " 

It  seems  that  the  rule  in  common  usage  included  the  day  a  quo,  but 
many  exceptions  were  introduced  in  its  application  to  leases,  limita- 
tions, etc.,  when  forfeiture  would  ensue.  The  cases  are  conflicting, 
and  have  established  no  fixed  rule  as  to  such  exceptions.  Lord  Mans- 
field in  Pugh  V.  Leeds,  Cowp.  714,  reached  the  conclusion  that  the  cases 
for  two  hundred  yeaf s  had  only  served  to  embarrass  a  point  "which  a 
plain  man  of  common  sense  and  understanding  would  have  no  difficul- 
ty in  construing."  The  multitude  of  cases  which  find  their  way  to  the 
appellate  courts  fall  into  groups  from  which  courts  have  evolved  more 
or  less  general  rules. 

The  tender  will  be  deemed  to  have  been  made  on  April  14,  1912. 
Defendant  insists  that  the  day  of  the  date  of  the  deed,  April  14,  1902, 
should  be  included  in  the  computation  of  the  10  years  to  which  the  right 
to  cut  and  remove" is  limited;  that  the  right  to  tender  the  interest  and 
give  notice  of  the  extension  of  time  required  expired  on  April  13,  1912. 

The  complainant  insists  that  the  Supreme  Court  of  S^outh  Carolina 
has  adopted  the  rule  for  the  computation  of  time  which  excludes  the 
first  day  and  includes  the  last.  This  is  controverted  by  defendant.  It 
is  not  clear  that  the  question  comes  within  the  rule  that  the  construc- 
tion given  by  the  state  court  to  language  used  in  a  contract,  made  in 
such  state,  is  binding  upon  the  federal  court.  It  may  be  said,  with 
much  reason,  that  the  court  should  assume  that  the  parties  used  the 
language  in  the  sense  in  which  it  had  been  construed  by  the  state  court, 
and  that  this  court,  for  the  purpose  of  effectuating  their  intention, 
should  adopt  that  construction. 

It  appears  that  the  Supreme  Court  of  South  Carolina  has  given  the 
subject  careful  consideration.  In  Williamson  v.  Farrow  (1830)  1 
Bailey  (17  S.  C.  L.)  611,  21  Am.  Dec.  492,  the  judge,  writing  for  the 
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court,  after  quoting  the  substance  of  the  language  of  Lord  Mansfield, 
says: 

"The  case  before  us,  tried  by  this  rule,  will,  I  tblnk,  bring  us  to  the  con- 
clusion that  tbe  day  of  the  sale  ought  to  be  excluded.  It  was  a  sale  on  a 
credit  of  six  months,  and,  if  payment  were  not  made  at  the  end  of  that 
time,  a  resale  was  to  take  place  on  account  of  the  purchaser.  The  Intention 
of  the  parties,  collected  from  the  *  •  •  subject-matter,  and  with  a  view  U> 
effect,  and  not  destroy,  the  right  of  the  purchaser,  would  manifestly  -  lead  us 
to  tiie  conclusion  that  the  day  of  sale  was  Intended  to  be  excluded ;  for  until 
tbe  purchase  was  made,  no  credit  could  be  given ;  and  after  it  was  made,  and 
the  credit  had  b^un,  it  was  to  the  purchaser  Important  that  he  should  have  all 
the  time.  AVhat  was  bis  natural  conclusion?  It  certainly  must  have  been , 
that  the  credit  began  after  the  sale,  and,  as  there  ai-e  no  fractions  of  a 
day,  tbe  day  of  sale  must  be  excluded.  *  •  •  The  rule  may  be'  deduced 
tliat  whenever  a  forfeiture  would  be  Incurred  by  considering  'the  day  of  the 
date,'  or  'an  act  done,'  as  inclusive,  then  it  shall  be  considered  exclusive." 

In  cases  of  subsequent  date  the  same  rule  is  followed. 

It  is  insisted,  l^owever,  that  in  Hill  v.  Burton  Lumber  Co.,  72  S.  E. 
1085  (1911),  the  court,  dealing  with  a  timber  deed  dated  June  29,  1899, 
in  which  the  grantee  was  given  10  years  "from  this  date"  to  cut  and 
remove  the  timber,  included  the  first  day.  To  estimate  the  value  of 
this  decision  as  an  authority  the  facts  must  be  understood.  The  deed 
was  dated  June  99,  1899,  giving  10  years  to  cut.  The  grantee,  con- 
struing it  as  conveying  the  timber  in  fee  simple,  on  January  8,  1910, 
entered  upon  the  land  and  began  to  cut.  It  appears  that  on  September 
14,  1907,  the  plaintiff,  in  consideration  of  "$250  to  be  paid  annually 
in  advance,  commencing  on  June  28, 1907,  for  the  term  of  five  years, 
executed  another  conveyance  to  the  defendant  of  all  the  timber  on  said 
tract  excepting  100  acres  of  specified  dimension,"  to  hold  the  timber 
and  rights  of  way  for  the  full  "term  of  five  years  from  the  S8th  day  of 
June,  1909." 

It  was  conceded  that  On  the  28th  of  Jime,  1909,  defendant  failed  to 
pay  the  $250,  but  on  October  11,  1909,  the  amount  was  tendered  to 
the  plaintiff,  with  interest,  and  refused,  and  on  June  10,  1910,  was 
again  tendered  and  refused.  The  opinion  of  Chief  Justice  Jones  makes 
it  clear  that  the  only  question  before  the  court  was  whether  the  deed 
of  June  29,  1899,  conveyed  the  titnber  in  fee,  with  right  in  the  grantee 
to  remove  it  at  its  pleasure,  or  whether  the  title  was  a  fee  determinable, 
if  not  removed  within  10  years  from  the  date  of  the  deed.  The  court 
held  the  latter  to  be  the  correct  construction  of  the  deed,  citing  a  num- 
ber of  authorities.    The  Chief  Justice,  arguendo,  said: 

"As  the  ten-year  limit  for  removal  of  timber  tmder  the  above  deed  of 
June  29, 18W,  expired  Uune  28,  1909,  it  is  dear  that  such  deed  affords  no  war- 
rant for  the  acts  of  allepod  trespass  charged  and  admitted  to  have  boeii 
committed  on  January  8,  1910." 

Passing  the  question  whether  this  language  is  not  obiter — certainly 
not  necessary  to  the  decision  of  the  question  presented  upon  the  rec- 
ord— it  may  be  that  the  learned  judge  had  in  view  the  fact  that,  by  the 
recitals  in  the  deed  of  September  14,  1907,  it  was  conceded  that  the 
time  for  cutting  expired  June  28,  1909.  The  defendant,  to  meet  the 
difficulty  presented  by  his  failure  to  cut  and  remove  the  timber  before 
June  29,  1909,  contended  that  he  had  saved  his  rights  by  tendering  the 
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$250  under  the  provisions  of  the  deed  of  September  14,  1907,  at  any 
tinw  prior  to  June  28,  1910,  but  the  court  held  that  this  amount  was  to 
be  paid  "in  advance,  commencing  June  28th,  1909." 

The  value  of  this  decision,  as  an  authority  for  the  contention  made 
by  defendant,  is  much  weakened  by  the  fact  that  the  question  now  be- 
ing considered  was  not,  and  could  not  upon  the  facts  as  presented  be, 
the  basis  of  the  decision.  It  is  not  probable  that  the  court  intenditd, 
hy  the  language  used,  to  decide  a  question  to  which,  in  earlier  deci- 
sions, their  learned  predecessors  gave  careful  consideration,  reaching 
a  conclusion  differing  from  that  which  is  attributed  to  the  learned 
Chief  Justice  and  his  Associates.  Giving  to  the  decision,  which  is 
clearly  in  harmony  with  the  best  judicial  thought  of  other  courts  and 
the  decisions  of  that  court,  unquestioning  concurrence,  it  is  not  a  con- 
trolling authority  upon  this  court  for  the  contention  made  by  defend- 
ant upon  the  question  now  under  discussion.  Counsel  for  complainant 
call  attention  to  language  used  by  the  trial  Judges  in  Gray  v.  Marion 
County  Lumber  Co.,  102  S.  C.  289,  86  S.  E.  640,  arid  Beaufort  Lum- 
ber Co.  v.  Jdinson,  107  S.  C.  147,  92  S.  E.  271,  and  Midland  Co.  v. 
Prettyman,  93  S.  C.  13,  75  S.  E.  1012,  which  they  contend  sustain  their 
views.  In  his  dissenting  opinion  upon  another  question  in  the  John- 
son case,^  Judge  Watts  says  the  complainant  had  until  February  19, 
1915,  to  make  the  payment,  the  deed  being  dated  February  19th,  10 
years  prior  thereto.  Judge  Gage  concurred  with  him.  While  ex- 
pressions are  used  by  the  judges  indicating  differing  views,  the  ques- 
tion presented  here  was  not  in  issue. 

While  an  examination  of  the  numerous  cases,  in  both  state  and  fed- 
eral courts,  discloses  variant  opinions,  the  conclusion  reached  by  the 
author  of  the  exhaustive  note  to  Halbert  v.  Land  &  Live  Stock  Asso, 
49  L.  R.  A.  193  (247),  is  sustained  by  the  authorities : 

"There  seems  to  be  one  general  rule,  with  reference  to  conntlng  the  first 
and  last  days  in  the  computation  of  a  period  of  time,  which,  subject  to  excei>- 
tlons  based  upon  the  language  of  the  provision  for  time  or  upon  the  sur- 
rounding drcunistances,  seems  to  have  remained  the  some  throughout  the 
whole  period  of  the  common  law,  and  which  remains  practleally  the  same 
under  the  statutes  and  rules  of  court.  That  rule  is  that  In  the  computation 
of  time  one  of  the  first  and  last  days  of  the  i)erlod  shall  be  Included  and  the 
other  excluded.  The  que&tion  as  to  which  •  •  *  shall  be  included  and 
which  excluded,  however,  has  been  differently  decided  in  different  •  •  • 
jurisdictions,  and  has  given  rise  to  much  conflict  of  opinion.  The  general 
common-law  rule,  as  it  originally  existed,  was  that  the  first  day  was  to  be 
counted  when  the  computation  was  to  be  from  an  act  or  event,  bnt  that  it 
was  not  to  be  counted  when  the  reckoning  whs  to  be  from  a  day  or  from  the 
day  of  an  act  or  event.  The  more  modern  decisions  have  changed  this  rule, 
and,  in  the  absence  of  a  statute  or  rule  of  court  controlling  the  question,  the 
courts  now  compute  time,  as  a  general  rule,  by  excluding  the  first  day  and 
including  the  last  day ;  *  *  *  and  the  general  rule  now  existing,  whether 
at  common  law  or  under  the  statutes,  probably  Is  that  the  first  day  of  a 
period  of  time  is  to  be  excluded  and  the  last  day  •  •  •  included,  but  that 
either  or  both  days  may  be  either  included  or  excluded,  if  the  language  of  the 
provision  is  such  as  to  require  it,  or  if  by  doing  so  a  penalty  or  forfeiture  Till 
be  avoided." 

The  same  conclusion  is  reached  in  a  later  note  to  State  v.  Elson,  15 
L.  R.  A.  (N.  S.)  686. 
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The  rule,  with  its  exceptions,  is  illustrated  and  enforced  in  a  large 
number  of  cases  cited  in  the  notes.  Homestead  Fire  Ins.  Co.  v.  Ison, 
1 10  Va.  18, 65  S.  E.  463  (1909).  In  Sheets  v.  Selden,  2  Wall.  177, 17  L. 
Ed.  822,  llie  question  presented  was  when  a  lease  expired.  Judge 
Field  says : 

"The  rent  bectMiiing  due  on  the  first  of  May,  the  one  month  from  that  time 
-fvlthln  which  the  payment  was  required  to  be  made  to  prevent  a  forfeiture 
expired  on  the  Ist  day  of  June  followlag.  In  the  computation  of  the  time 
the  day  upon  which  the  rent  became  due  was  to  be  excluded.  The  general 
current  of  the  modern  authorities  on  the  interpretation  of  contracts,  •  •  • 
■when  time  la  to  be  computed  from  a  particular  day  or  a  particular  event,  as 
wbea  an  act  la  to  be  performed  within  a  spedfled  period  from  or  after  a.  day 
named,  la  to  exclude  the  day  thus  desisnated,  and  to  Include  the  last  day  ot 
the  specified  period." 

The  rule  is  clearly  stated  by  Chief  Justice  Shaw  in  Seekonk  v.  Reho- 
both,  8  Cush.  (Mass.)  371 : 

"We  consider  it  now  well  settled,  as  a  general  rule,  that  when  an  act  is  to 
be  done  within  a  given  number  of  days  from  the  date,  or  day  of  the  date,  or 
act  done,  the  day  of  the  date  Is  excluded;  otherwise  an  act  to  be  done  in 
one  day  must  be  done  on  the  same  day,  and,  aa  there  Is  no  fraction  of  a  day, 
sucb  stipulation  most  create  an  obligation  to  do  It  Instanter." 

See,  also,  Seward  v.  Hayden,  150  Mass.  158,  22  N.  E.  629,  5  L.  R. 
A.  844,  15  Am.  St.  Rep.  183. 

Ixjoking  to  the  intention  of  the  parties,  ascertained  by  reference  to 
'the  subject-matter  of  the  contract,  it  is  manifest  that  they  understood 
that  the  purchaser  was  to  have  10  full  years,  of  365  days  each,  within 
which  to  cut  and  remove  the  timber.  Fractions  of  a  day  will  not  be  re- 
garded. At  the  end  of  this  period  his  right  to  the  timber  determined, 
unless  he  gave  notice  of  the  additional  time  required,  and  tendered  the 
interest  on  the  purchase  price  in  advance.  It  is  not  probable  that  either 
party  expected  the  purchaser  to  begin  the  work  of  cutting  and  removing 
the  timber  on  a  lai^e  body  of  land  on  the  day  upon  which  the  contract 
was  made  and  the  deed  executed.  To  do  so  required  preparation,  the 
hiring  hands,  taking  team  or  machinery  to  the  land.  Courts  must,  in 
endeavoring  to  ascertain  the  intention  of  parties  and  giving  a  reasona- 
ble interpretation  to  their  language  and  conduct,  take  notice  of  the 
usual  and  customary  manner  in  which  such  contracts  are  made  and 
performed.  It  is  probable  that  the  deed  was  drawn  and  executed  dur- 
ing business  hours  of  the  day,  that  the  parties  were  not  on  the  land, 
and  that  the  preparation  necessary  to  performance  was  to  be  made 
after  its  execution.  These  considerations  strongly  impress  my  mind 
with  the  conviction  that  both  grantor  and  grantee  intended  and  under- 
stood that  the  day  upon  which  the  deed  was  executed  should  not  be 
included  in  computing  the  period  of  time  within  which  the  cutting  was 
to  begin. 

Adopting  the  construction  placed  upon  deeds  containing  the  same 
language  used  in  this  case  bv  the  Supreme  Court  of  South  Carolina, 
the  grantee  of  the  timber  took  by  the  deed  a  determinable  fee.  At  the 
termination  of  10  years  the  timber  reverted  to  the  grantors,  unless  ex- 
tended by  the  tender  of  the  interest  and  giving  notice  of  the  period  de- 
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sired  for  cutting.  The  right  of  complainant  to  claim  the  benefit  of  the 
option  to  demand  an  extension  of  time  for  cutting  is  dependent  upon 
the  answer  to  the  primary  question  when  the  period  of  time  given  to  . 

cut  and  remove  the  timber  ceased.    As  the  right  to  demand  additional  j 

time  is  made  conditional  upon  the  payment  "in  advance"  of  interest 
"during  the  extended  period,"  and  this  is  required  to  be  done  "in  case 
the  said  timber  is  not  cut  and  removed  before  the  expiration  of  the 
said  period"  of  "ten  years  beginning  from  the  date  hereof,"  the  tender 
on  the  14th  day  of  April,  1912,  is  within  the  time  fixed  by  the  con- 
tract. 

It  is  conceded  that  the  Supreme  Court  of  South  Carolina  has  uni- 
formly held,  in  accordance  with  the  courts  of  other  states,  that  to  avail 
itself  of  the  right  to  demand  the  extension  the  grantee  must,  within 
the  time  or  before  the  expiration  of  the  period  given  by  the  deed  to  cut 
and  remove  the  timber,  notify  the  grantor  or  owner  of  the  land  what 
time  is  required  and  tender  the  interest  in  advance.  It  is  generally  held 
by  the  state  courts  that  the  title  of  the  grantee  of  the  timber  expires, 
determines,  at  the  end  of  the  period  fixed  for  cutting  and  removing, 
and  that  the  superadded  clause  gives  an  option  to  the  grantee  of  which 
it  may  avail  itself  by  compliance  with  its  terms  to  demand  the  exten- 
sion. The  decisions  of  the  state  courts  are  cited  in  Crown  Orchard 
Co.  v.  Dennis  (D.  C.)  220  Fed.  516,  to  which  others  of  a  later  date  may 
be  added.  It  is  not,  for  the  purpose  of  disposing  of  the  instant  ques- 
tion, very  material  to  inquire  whether  this  is  the  correct  view.  If  the. 
tender  was  made  during  or  before  the  expiration  of  the  period  of  time 
given  to  cut  and  remove  the  timber,  complainant  was  entitled  to  de- 
mand a  reasonable  time  in  addition  to  the  period  of  10  years. 

[4]  Defendant  insists  that  the  written  notice  given  defendant,  stat- 
ing that  complainant  required  "fifteen  years  additional  time  from  and 
after  the  14th  day  of  April,  1912,  withm  which  to  cut  and  remove  the 
said  timber,  and  to  use  and  enjoy  the  said  rights  of  way,  privileges, 
and  easements,  during  which  extended  period,  or  so  much  thereof  as 
rfiay  be  used  for  such  purposes,"  does  not  comply  with  the  terms  of 
the  contract ;  that  the  time  demanded  should  have  been  for  a  fixed  and 
definite  period,  without  any  qualification,  such  as,  "or  so  much  as  may 
be  used  for  such  purposes."  I  am  unable  to  adopt  this  view.  The  re- 
quirement of  the  payment  of  "interest  year  by  year"  excludes  the  sug- 
gestipn  that  "a  lump  sum,"  equal  to  the  interest  for  the  entire  periwl 
demanded,  was  contemplated.  It  is  manifest  that  the  purpose  of  the 
extension  was  to  enable  complainant  to  cut  and  remove  the  timber,  and 
when  this  was  done  his  right  or  license  to  go  upon  the  land  determined, 
except  so  far  as  certain  easements  granted  in  fee  enlarged  it.  It  may 
be  that  owners  of  timber  lands  have  by  these  contracts  either  made,  or 
unconsciously  been  drawn  into  making,  hard  and  inequitable  bargains, 
granting  exclusive  rights  and  imposing  heavy  burdens  upon  their  lands 
for  long  periods  of  time.  The  courts  cannot,  by  strained  construction, 
defeat  the  operation  of  the  words  used,  or  deprive  the  grantees  of  the 
rights  conferred.  An  examination  of  the  numerous  decisions  of  the 
courts,  with  some  exceptions,  discloses  an  appreciation  of  the  practical 
difficulties  presented  by  them  and  the  hardship  imposed  by  their  en- 
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f orcement.  But  for  the  controlling  authority  of  decided  cases,  I  should 
fin<i  difficulty  in  imposing  such  burdens  upon  large  and  valuable  tracts 
of  land,  upon  unilateral  contracts — when  only  one  of  the  parties  is 
bound,  the  other  being  permitted  to  abandon  tiie  contract  and  repudi- 
ate its  obligations  at  its  pleasure.  I  have  been  impressed  with  the  lan- 
guage used  by  the  eminently  wise  and  lejimed  late  Chief  Justice  of  Vir- 
Siniai  in  Young  v.  Camp  Mfg.  Co.,  110  Va.  678,  66  S.  E.  843.  I  am 
constrained  to  conclude  that  upon  the  authority  of  decided  cases  the 
notice  complied  with  the  terms  of  the  contract. 

[5]  This  leaves  open  the  question  whether  the  time  required — 15 
years — was  reasonable.    This  is  a  question  of  fact,  to  be  decided  upon 
testimony  disclosing  the  cdnditions  which  should  be  taken  into  consid- 
eration in  fixing  a  reasonable  time  to  cut  and  remove  the  timber.    I 
heard  the  witnesses  orally.    It  is  necessarily  difficult  for  a  court,  having 
no  other  knowledge  or  information  in  regard  to  the  conditions  by  which 
it  must  be  guided,  in  respect  to  which  the  testimony  is  conflicting,  more 
or  less  colored,  by  the  relation  which  the  witnesses  bear  to  tjie  parties 
and  the  subject-matter,  to  reach  a  very  satisfactory  conclusion.    When 
the  judge  undertakes  to  put  himself  in  the  place  of  the  parties  to  the 
contract  at  the  date  of  the  transaction,  and  from  the  viewpoint  thus  ob- 
tained say  what  they  intended — that  is,  what  both  understood,  what 
the  owner  of  the  land  thought  he  was  granting,  the  extent  to  which, 
in  point  of  time,  he  was  disabling  himself  from  clearing  his  lands  or 
bringing  them  under  cultivation — he  finds  it  difficult  to  see  his  way 
clearly.    Courts  have  been  impressed  with  the  hardship  worked  by  spe- 
cifically enforcing  these  executory  extension  clauses  of  timber  con- 
tracts, resulting  in  conflicting  decisions.   While  there  is  much  difference 
of  opinion  in  the  testimony  of  the  witnesses,  and  it  is  largely  a  matter 
of  opinion  as  to  what  constitutes  reasonable  time  to  cut  arid  remove  the 
timber  on  the  lands  included  in  the  bill,  I  conclude  that,  in  view  of  the 
size  of  the  tracts  and  the  situation  of  the  parties,  15  years  is  not  an 
unreasonable  time  within  which  to  cut  and  remove  the  timber. 

[8]  Defendant  insists  that  the  only  ground  upon  which  complainant 
invokes  the  equitable  jurisdiction  of  the  court  is  found  in  the  allegation 
that,  unless  relief  is  granted  by  injunction,  it  would  be  ccMnpelled  to  re- 
sort to  a  large  number  or  multiplicity  of  actions  at  law  for  protection 
of  its  rights,  and  that  the  bill  cannot  be  maintained  until  its  legal  title 
has  been  established  in  an  action  at  law ;  that  it  must  be  adjudged  that 
complainant  has  the  legal  title  to  the  timber.  It  is  argued  Ihat,  al- 
though the  evidence  may  show  other  grounds  for  equitable  relief,  com- 
plainant having  relied  upon  the  allegation  that  unless  relief  be  granted, 
it  will  be  driven  to  a  multiplicity  of  actions,  it  is  confined  to  that  ground 
for  relief.  It  may  be  conceded  that  a  court  of  equity  will  not  enjoin 
a  trespass,  except  pendente  lite,  unless  plaintiff  has  established  its  legul 
.title  to  the  property  in  an  action  at  law.  The  basis  of  equitable  juris- 
diction in  such  as  the  instant  case  is  found  in  the  inadequacy  of  the 
remedy  at  law.  A  claim  to  the  legal  title  to  a  tract  of  land  of  which 
defendant  is  in  possession  must  be  asserted  and  established  in  a  pos- 
sessory action  at  law  or  an  action  of  trespass — this  is  elementary.  If 
defendant  is  not  in  possession,  a  court  of  equity  will  entertain  a  bill 
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to  remove  a  cloud  from  or  quiet  title,  and,  if  necessary,  effectuate  its 
decree  by  a  permanent  injunction. 

Here,  however,  complainant  does  not  claim  to  own,  or  be  entitled  to 
possession  of,  the  land  upon  which  the  timber  is  standing  and  growing. 
He  alleges  title  to  the  timber,  with  a  license,  supported  by  a  valuable 
consideration,  to  enter  upon  the  land  owned  by,  and  in  the  possession 
of,  defendant,  for  the  purpose  of  cutting  and  removing  its  timber.  Thc- 
claim  may  be  likened  to  an  easement  or  a  right  of  way.    The  refusal  of 
defendant  to  permit  it  to  enjoy  the  license  or  easement  deprives  com- 
plainant of  the  use  of  its  property.    It  is  manifest  that  in  an  action  at 
law  the  remedy  for  the  denial  of  this  right  would  be  inadequate.    If 
complainant  undertook  to  enter  upon  the  land  and  was  forcibly  resist- 
ed, a  judgment  for  damages  for  the  assault  upon  its  employes  would 
be  of  no  value  in  securing  the  enjoyment  of  the  right  to  cut  and  re- 
move the  timber.    The  case  presented  upon  the  bill  and  evidence  would 
seem  to  come  within  the  class  described  by  Prof.  Pomeroy,  1  Eq.  250 
(3d  Ed.): 

"I'he  vpry  object  of  preventing  a  multiplicity  of  suits  assumes  that  there 
Are  lelatlons  between  the  parties  out  of  which  other  litigations  of  some  form 
'might  arise.  But  this  prior  existing  cause  of  action,  this  existing  right  to 
some  relief  of  the  plaintiff,  need  not  be  equitable  In  Its  nature.  Indeed,  in 
the  great  majority  of  cases  in  which  the  jurisdiction  has  been  exercised,  the 
plaintiff's  existing  cause  of  action  and  remedial  right  were  legal;  and.lt  is 
because  the  only  legal  remedy  which  he  could  obtain  was  cleariy  Inadequate  to 
meet  the  demands  of  justice,  partly  from  its  own  Inherent  imperfect  nattire, 
and  from  its  requiring  a  number  of  simultaneous  or  successive  actions  at  law, 
that  a  court  of  equity  ia  competent  to  assume  or  exercise  its  jurisdiction.  It 
follows,  as  a  necessary  consequence,  and  this  point  Is  one  of  great  Importance 
to  an  accurate  conception  of  the  whole  doctrine,  that  the  existing  legal  reUef 
to  which  plaintiff,  who  invokes  the  aid  of  equity.  Is  already  entitled,  need  not 
be  of  the  same  kind  which  he  demt^uds  and  obtains  from  a  court  of  equity ;  on 
the  contrary,  it  may  be,  and  often  is,  an  entirely  different  species  of  remedy." 

Complainant,  after  setting  out  its  title  to  the  timber,  and  the  tender 
of  the  interest  on  the  purchase  price,  and  refusal  by  defendant  to  accept 
it,  alleges  that  on  September  10,  1917,  it  sent  its  employes  upon  one  of 
the  tracts  upon  which  the  timber  had  been  conveyed,  known  as  and  re- 
ferred to  in  the  deeds  as  the  "Blue  House"  tract,  for  the  purpose  of— 
"clearing  out  a  right  of  way  for  the  location  and  construction  of  a  tram  road 
to  be  used  In  connection  with  the  cutting  and  removing  of  the  said  timber  from 
the  said  tract  of  land,  and  all  the  other  tracts  of  land  hereinbefore  mentioned 
and  described,  and  for  the  purpose  of  doing  other  work  preparatory  to  the 
cutting  and  removing  of  the  said  timber  from  the  said  lands  and  In  tao 
proper  and  legitimate  prosecution  and  exercise  of  Its  rights;  that  the  de- 
fendant, in  willful  and  wanton  violation  of  the  complainant's  rights  as  herein- 
before set  forth,  and  with  intent  to  hinder,  delay,  harass,  and  Impede  the 
complainant  in  the  exercise  of  its  said  rights,  forbade  complainant's  agents 
and  servants  from  entering  upon  the  said  lauds  for  the  purposes  aforesaid," 
etc. :  "that  defendant  thereupon,  instituted  a  suit  against  complainant  in  the 
United  States  court,  alleging  that  he  had  suffered  actual  damage  on  account 
of  said  entry  and  trespass  in  the  sum  of  $500,  and  demanding  vindictive  dam- 
age ill  the  sum  of  $50,000." 

A  copy  of  the  complaint  in  the  action  at  law  is  attached  to  the  bill. 

Defendant  admits  complainant's  allegations  of  fact,  but  alleges  that 

complainant's  employes  cut  trees  outside  of  the  right  of  way  to  which 
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he  conceded  complainant  was  entitled,  and  denied  that  "he  has  inter- 
f  er-ed,  or  has  any  intention  of  interfering,  with  the  complainant  in  the 
la-wful  use  of  its  permanent  rights  of  way,"  etc. ;  that  the  tenders  of 
interest,  as  the  basis  for  its  demand  for  an  extension  of  the  time  for 
cutting  and  removing  the  timber,  were  not  made  within  the  time  hxed 
by  the  contract,  and  that  the  time  demanded  was  unreasonable.  It  is 
clear  that  the  determination  of  this  action  would  not  settle  the  rights  of 
tihe  parties. 

It  is  thus  made  apparent  that  the  settlement  of  the  controversy  in 
tliis  suit  is  dependent  upon  the  solution  of  two  questions :  Was  the  ten- 
der made  in  apt  time  ?  This  depends  upon  the  construction  of  the  lan- 
guage in  the  deed.  Was  the  time  demanded  unreasonable  ?  This  is  a 
question  of  fact.  The  timber  in  contrbversy  is  upon  1 1  tracts  of  land, 
ag&''^;ating  many  thousand  acres,  all  belonging  to  defendant.  Com- 
plainant's claim  is  based  upon  the  same  essential  facts  in  respect  to  each 
tract. 

Complainant's  title  to  the  timber  is  of  no  value  unless  it  is  permitted, 
or  its  right  secured,  to  go  upon  the  land  for  the  purpose  of  cutting  and 
removing  it.  No  judgment,  or  number  of  judgments,  in  actions  at  law, 
would  secure  that  right  or  its  enjoyment. 

"While  the  general  principle  invoked  by  defendant  in  his  attack  upon 
the  equitable  jurisdiction  of  the  court  is  conceded,  as  said  by  Prof. 
Pomeroy,  "the  rule  is  one  of  expediency  and  policy,  rather  than  an  es- 
sential condition  and  basis  of  equitable  jurisdiction."    Section  252. 

In  Kilboum  v.  Sunderland,  130  U.  S.  514,  9  Sup.  Ct.  596,  32  L.  Ed. 
1005,  Chief  Justice  Puller  said : 

"The  Jurisdiction  in  equity  attaches  unless  the  legal  remedy,  both  in  re- 
spect to  the  final  relief  and  the  mode  of  obtaining  it,  is  as  eftldent  as  the  reme- 
<iy  which  equity  would  confer  under  the  same  circumstances." 

In  Tyler  v.  Savage,  143  U.  S.  79,  12  Sup.  Ct.  340,  36  L.  Ed.  82,  it 
is  said: 

"Under  aecaoa  723  of  the  Revised  Statutes  [Oomp.  St.  I&IS,  {  1244],  th& 
remedy  at  law,  in  order  to  esclude  equity,  must  be  as  practical  and  as  effi- 
cient to  the  ends  of  Justice  and  its  prompt  administration  as  the  remedy  in 
equity."  Walla  Walta  v.  W.  W.  Water  C!o.,  172  U.  S.  1,  19  Sup.  Ct.  77,  43  L. 
Ed.  341. 

In  Wylie  v.  Coxe,  15  How.  415, 14  L.  Ed.  753,  it  is  said : 

"Ther*  may  be  a  legal  remedy,  and  yet,"  If  a  more  complete  remedy  can  be 
had  In  chancery,  It  Is  a  sufficient  ground  for  Jurisdiction." 

In  Crown  Orchard  Co.  v.  Dennis,  229  Fed.  657,  144  C.  C.  A.  62,  it 
was  held,  upon  similar  facts,  that  plaintiff  was  entitled  to  a  permanent 
injunction. 

The  state  courts  have  taken  jurisdiction  on  the  equity  side  of  their 
dockets  in  cases  involving  the  rights  of  grantees  of  timber,  with  rights 
of  way,  upon  similar  state  of  facts.  If  complainant  is  entitled  to  the 
extension  of  time  to  cut  and  remove  jthe  timber,  its  title  thereto  has 
not  determined  or  reverted  to  the  defendant.  It  is  manifest  that  its 
rights  cannot  be  adequately  enforced  in  an  action  or  a  series  of  actions 
at  law. 

253  F.— 62 
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Without  further  discussion,  I  will  sign  a  decree  enjoining  defendant 
from  preventing  or  interfering  with  complainant's  employes  and  agents 
cutting  and  removing  the  timber  in  accordance  with  the  terms  of  the 
deeds  set  forth  in  the  bill.    The  defendant  will  pay  the  cost 
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UNITED  STATES  T.  BINDEH. 

(District  Court,  E.  D.  New  York.    June  Z2,  1M&) 

Wab  €=»4 — Offenses — Vioiation  of  Espionage  Act. 

The  publication  of  a  book  challenging  the  sincerity  of  the  alms  of  the 
United  States  in  entering  war,  and  of  a  nature  calculated  to  arouse  dis- 
satisfaction and  Induce  opposition  to  its  continuance  by  falsely  stating 
that  this  country  entered  war  to  save  England  from  defeat  and  to  aid 
munition  manufacturers,  etc.,  held  to  violate  Elspionage  Act,  $  3,  denonne- 
Ing  the  willful  making  of  false  statements  wlt£  intent  to  Interfere  with 
military  operations,  to  cause  Insubordination  or  to  obstruct  the  recruiting 
or  enlistment  service. 

Stephen  Binder  was  indicted  for  violation  of  Espionage  Act,  §  3, 
for  making  false  statements  with  intent  to  interfere  with  the  oper- 
ation or  success  of  the  military  or  naval  forces,  etc.  On  demurrer  to 
the  indictment.    Demurrer  overruled. 

GARVIN,  District  Judge.  The  defendant  has  been  indicted  upon 
three  counts,  each  of  which  charges  him  with  violation  of  section  3 
of  the  act  of  Congress  which  went  into  effect  June  15,  1917,  known  as 
the  Espionage  Act.    This  section  is  as  follows : 

Whoever,  when  the  United  States  is  at  war,  shall  wilfully  iqake  or  Ciwve}' 
false  reports  or  false  statements  with  Intent  to  interfere  with  the  operatioD 
or  success  of  the  military  or  naval  forces  of  the  United  States  or  to  promote 
the  success  of  its  enemies,  and  whoever,  when  the  United  States  Is  at  war,  shall 
wilfully  cause  or  attempt  to  cause  Insubordination,  disloyalty,  mutiny,  or 
refusal  of  duty,  in  the  military  or  naval  forces  of  the  United  States,  or  shall 
wilfully  obstruct  the  recruiting  or  enlistment  service  of  the  United  States,  to 
the  Injury  of  the  service  or  of  the  United  States,  shall  be  punished  by  a  flne  of 
not  more  than  $10,000  or  imprisonment  for  not  more  than  twenty  years,  or 
both.    40  Stat.  210,  a  30. 

« 

It  is  to  be  observed  that  three  offenses  are  designated:  (a)  Will- 
fully making  or  conveying  false  reports  or  false  statements,  with  the 
intent  specified ;  (b)  willfully  causing  or  attempting  to  cause  insubordi- 
nation, etc. ;  (c)  willfully  otetructing  the  recruiting  or  enlistment  serv- 
ice, etc. 

The  first  count  charges  the  defendant  with  a  violation  of  the  sec- 
ond offense  above  set  forth,  and  the  second  and  third  counts  charge 
him  with  two  separate  violations  of  the  first  part  of  the  section.  The 
defendant  has  demurred  to  each  of  the  counts  of  the  indictment. 
The  qtiestions  involved  are  whether  or  not  the  book  entitled  "Light 
and  Truth"  contains  false  statements  which  are  of  a  Character  that 

^=»For  other  casex  see  same  topic  &  KEY-NUMBER  In  aU  Ke]r-Number«d  Digests  A  Indezei 
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would  naturally  cause  insubordination,  disloyalty,  mutiny,  or  refusal 
of  duty  in  the  military  forces  of  the  United  States,  and  whether  or 
not  it  contains  statements,  true  or  false,  which  would  have  such  an 
eflFect. 

It  seems  to  me  entirely  unnecessary  to  discuss  the  matter  at  any 
great  length.    The  first  paragraph  of  the  preface  reads  as  follows ; 

At  a  time  when  freedom  of  ^eecti  is  silenced}  the  right  of  free  Americans  t» 
criticize  their  government  abridged,  and  this  country  practically  ruled  by 
English  lords,  great  capitalists,  and  a  handful  of  autocrats,  this  book  was 
written  and  publlftaed  as  a  defiance  to  our  govemment's  misrule  and  as  the 
lx>Id  assertion  of  the  Injustice  of  America's  entrance  Into  the  world's  war. 

On  page  11  appears  this: 

T'o  call  It  a  war  for  Amencan  rights  would  be  convincing  if  we  had  not 
sabmltted  b^ore  the  German  violations  to  the  English  violations  of  our  rights. 
No,  the  caaae  was  deeiier;  it  was  to  help  Singland — to  save  her  and  ner 
allies  from  defeat  under  the  pretext  that  we  commence  war  for  American 
rigtits.  It  was  the  response  to  the  call  for  help  across  the  sea,  the  urgent 
plea  of  Anglo-Saxon  blood  to  Anglo-Saxon  blood  in  the  New  World  in  the 
gravest  hour  of  England's  national  peril.  It  was  to  bolster  up  the  dwindling 
bopes  of  big  American  financiers  who  had  great  fortunes  at  stake  In  the  war 
gamble  <m  England's  side. 

On  page  28  appears: 

Now  remains  the  third  and  last  means  to  conquer  Germany,  namely,  by  force 
of  arms.  To  gain  a  clean  victory  over  the  German  nation  as  she  Is  arrayed 
would,  however,  mean  the  desolation  of  Europe,  which  would  exceed  human 
imagination,  while  the  bitter  sorrows  and  mourning  of  beloved  ones  would 
visit  thousands  of  American  families.  Death  and  its  attendant  miseries  are 
lurking  on  the  thresholds  of  American  homes,  whose  boys  are  told  to  fight 
for  liberty  over  3,000  miles  from  their  own  country  and  to  defend  their  herit- 
age in  another  part  of  the  world. 

Beginning  at  page  160  appears : 

Many  prominent  citizens  of  German  ancestry  have  been  strong  advocates 
for  conscription,  they  having  been  misled  by  the  promises  of  war^ready  press 
of  the  advantages  which  the  country  and  the  young  men  should  derive  from 
compulsory  military  service:  Now,  they  understand  to  what  consequences  the 
adoption  of  militarism  in  the  United  States  leads  when,  after  the  country  has 
t>eea  turned  into  a  military  camp,  the  power  of  American  manhood  Is  not  at 
all  to  be  used  for  the  defense  of  America,  but  to  be  sent  3,000  miles  away  to 
a  struggle  In  Europe  In  which  we  have  less  interest  or  could  have  been  less 
interested  than  Holland  or  the  Scandinavian  countries,  which  took  a  wiser 
road  than  we  did,  and  it  may  consequently  seem  foolish  how  anybody  could  be 
led  so  far  astray  from  real  democracy  as  to  advocate  conscription  for  which 
there  is  les.s  need  in  the  United  States  than  in  any  other  place  in  the  world. 

Many  American  youths  who  will  have  to  travel  to  the  batUe  fields  of  France 
may  ask  themselves  if,  to  defend  their  home  and  native  land,  it  is  necessary 
to  make  that  long  journey  and  to  be  ready  to  lay  down  their  lives  in  at- 
tacking an  enemy  which  never  had  any  intenticKi  of  attacking  or  invading  the 
United'  States.  The  young  soldiers  of  Geinnan  extraction  may  have  one  more 
sting  added  to  this,  namely,  the  prospect  of  killing  their  own  people,  the  anni- 
hilation of  that  flesh  and  blood  from  which  they  came.  Their  fathers  at 
borne  may  also  ponder  over  this  question  and  accuse  themselves  of  being  partly 
responsible  for  this  by  their  indifference  in  the  lawmaking  of  the  United 
States.  Perhaps  they  -  voted  at  election,  but  that  was  the  furthest  the.v 
went.  They  did  not  write  to  their  Congressman  or  8i)eak  to  him.  They  did 
.  not  organize  and  Instruct  their  fellow  citizens  to  oppose  laws  which  are  a 
menace  to  the  freedom  of  American 
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When  their  boys  were  conscripted  to  fight  their  kinsmen  across  the  seas, 
the  German-American  fathers  knew  that  this  was  no  war  ot  self-defense,  bat 
they  could  not  resist  fate  and  cannot  now  resist  the  authority  after  their  rep- 
resentatives  having  pulled  their  caps  over  their  eyes  and  betrayed  and 
sold  them. 

On  page  256  appears : 

That  small  group  of  SenatQrs  and  Congressmen  who  opposed  war  is  the 
best  proof  that  the  majority,  in  voting  for  the  war,  was  carrying  ont  the 
wishes  of  the  munition  makers,  money  aristocrats,  and  political  autocrats. 
iSohie  of  them,  the  so-called  larger  majority  of  the  conservatives,  were  in 
possession  of  war  babies  (stocks  and  bonds  of  war  industries  with  tbeir 
paying  of  dividends  largely  depending  on  the  continuation  of  the  war),  otbers 
were  related  to  munition  and  powder  manufacturers  or  were  themselves  rich 
and  had  attained  their  office  more  by  their  money  iwwer  than  by  Intelli- 
gence, while  the  small  group  of  more  radically  inclined  representatives  who 
opposed  war  were  mostly  poor  men  known  for  their  leadership  in  Congress  and 
Senate  and  their  past  records  of  defending  the  cause  of  the  masses  of  the 
American  people  instead  of  selling  them  to  the  interests  of  big  capital.  Mr. 
Kltchln,  the  floor  leader  of  Congress,  declared  in  his  celebrated  speech  before 
the  votes  were  taken  for  or  against  this  issue  that  before  his  God  and  tiis 
conscience  he  never  oould  vote  for  war. 

If  those  autocrats  who  always  are  ready  to  remind  the  people  of  our 
democracy  had  been  willing  to  prove  to  the  world  the  existence  of  the  advanced 
American  democratic  spirit,  they  would  have  had  the  finest  opportunity  to 
leave  the  final  say  as  to  for  or  against  war  to  a  referendum  of  the  American 
I)eople,  which  they  refused  because  they  knew  the  majority  could  see  the  issue 
clear  enough  and  would  vote  "no."  Just  as  now  free  speech  must  be  suppressed 
because  truth  is  too  dangerous  to  our  present  administration,  so  had  the  deci- 
sion on  the  war  of  all  the  American  people  through  a  referendum  to  be  sup- 
pressed because  the  money  plutocrats  and  their  political  autocratic  henchmen 
feared  their  attempt  might  be  foiled  at  the  last  hour  by  the  will  of  the  pecvle. 

On  page  267: 

But  we  shall  first  have  to  abandon  the  decdving  phrase  that  It  was  a  war 
for  Justice  and  right,  and  to  establish  firmly  in  the  minds  of  the  present  and 
of  the  succeeding  generations  that  it  was  waged,  as  stated  in  the  first  chapter, 
in  order  to  save  tlie  financial  structure  of  the  money  kings,  to  continue  the 
blood  profits  of  the  munition  traffickers,  and  to  save  our  Anglo-Sa^oii  over- 
lords under  whose  splrtual  ban  our  government  has  always  been  a  iwrtlal 
supporter  of  England's  cause  throughout  the  Wilson  rCglme. 

By  the  unification  during  this  war  of  the  big  business  interests  of  America 
with  the  cause  of  the  allies  the  American  people  are  at  present  compelled  to 
sacrifice  blood  and  money  in  the  world's  war  for  the  continuance  and  main- 
tenance of  the  dictatorship  of  a  combined  clique  of  great  financial  captains  of 
industry  and  their  autocratic  assisting  politicians  who  are  ruling  the  great 
people  of  the  United  States. 

While  these  are  some  of  the  most  extreme  passages,  the  entire 
book  is  evidently  intended  to  arouse  dissatisfaction  wi3x  the  war  and 
to  induce  readers  to  oppose  its  continuance.  The  authorities  amply 
justify  my  conclusion  that  no  such  publication  can  be  allowed,  and 
the  contention  that  the  sentiments  contained  in  ft  are  mere  expres- 
sions of  opinion,  which  as  such  may  be  lawfully  written  and  circu- 
lated, irrespective  of  the  effect  they  may  have  in  influencing  our  peo- 
ple to  withdraw  their  support  from  the  military  and  naval  opera- 
tions of  the  government  at  this  critical  time  in  the  nation's  history, 
cannot  be  sustained.  United  States  v.  Pierce  et  al.  (U.  S.  D.  C,  N- 
D.  of  N.  Y.)  Department  of  Justice  Bulletin  No.  15,  245  Fed.  878. 


Digitized  by 


Google 


IS  BE  OBOWE  CONST.  CO.  981 

S88 ;  United  States  v.  Krafft  (U.  S.  D.  C,  D.  of  N.  J.)  Department 
of  Justice  Bulletin  No.  6  (for  Circuit  Court  of  Appeals  opinion,  see 

249  Fed.  919,  C.  C.  A.  );    Masses  Publishing  Co.  v.  Patten, 

246  Fed.  24,  158  C.  C.  A.  250,  L,.  R.  A.  1918C,  79,  Ann.  Cas.  1918B, 
999;   United  States  v.  Gneiser  et  al.  (U.  S.  D,  C,  N.  D.  of  W.  Va.) 
I>epartment  of  Justice  Bulletin  No.  71. 
The  demurrer  is  overruled. 


In  re.GROWB  CONST.  CO. 
(District  Court,  N.  D.  New  York.    December  7,  1918.) 

1.  Bankbttptoy  «=»223 — Spboiai,  Master — Fees. 

Where  the  parties  to  a  reclamation  proceeding,  by  consent  referred  to 
the  referee  aa  a  special  master,  orally  agreed  that  the  successful  party 
should  pay  the  master's  fee,  etc.,  held,  as  the  matter  was  not  one  de- 
volving on  the  referee  by  virtue  of  his  office,  that  he  could  collect  only 
the  compensation  provided  for  by  the  court  rules ;  there  being  no  stipu- 
lation as  therein  provided  for  increased  compensation. 

2.  BANKBnPTCT  ®=»22 — BULEs — Chjlnoe  Nunc  Pbo  Tunc. 

The  rule  of  court  fixing  the  fees  in  case  of  reference  to  the  referee  as  a 
special  master  cannot  be  changed  nunc  pro  tunc,  after  reference,  so  as  to 
allow  him  greater  fees. 

In  Bankruptcy.  In  the  matter  of  the  Growe  Construction  Company, 
bankrupt.  On  motion  by  the  Truscon  Steel  Company  to  compel  the 
special  master  in  a  reclamation  proceeding  to  file  his  report,  without 
being  paid  his  compensation,  etc.  Special  master  ordered  to  file  his  re- 
port on  payment  of  specified  amounts. 

This  is  a  motion  by  the  Truscon  Steel  Company,  represented  by  Rie- 
gelman  &  Bach,  its  attorneys  on  this  motion,  to  compel  Hon.  Edwin  A. 
King,  special  master  in  a  reclamation  proceeding  in  this  court,  to  file 
his  report  in  a  reclamation  proceeding,  which  is  in  favor  of  the  said 
Truscon  Steel  Company,  without  being  paid  his  compensation  as  such 
special  master,  and  without  being  paid  his  disbursements,  $60,  paid  to 
stenographer  by  said  special  master  for  taking  and  transcribing  the  tes- 
timony in  the  said  case. 

Riegelman  &  Bach,  of  New  York  City,  for  Truscon  Steel  Co. 
Arthur  S.  Golden,  of  Schenectady,  N.  Y.,  for  Vrooman. 
Geo.  J.  Hatt,  2d,  of  Albany,  N.  Y.,  for  Savage. 

RAY,  District  Judge.  May  9,  1917,  the  Truscon  Steel  Company, 
then  Trussed  Concrete  Steel  Company,  by  one  T.  P.  Tillott,  Esq.,  its 
attorney,  Wm.  C.  Vrooman,  by  A.  S.  Golden,  his  attorney,  and  B.  Jer- 
main  Savage,  trustee  in  bankruptcy,  by  Geo.  J.  Hatt,  2d,  Esq.,  his  at- 
torney, of  their  own  initiative,  entered  into  a  stipulation  in  writing  that 
the  matter  of  the  claim  of  said  Trussed  Concrete  Steel  Company,  now 
Jruscon  Steel  Company,  to  certain  property  of  the  value  of  $2,024.90, 
and  in  the  hands  of  the  above-named  adverse  claimants,  Vrooman  and 
Savage,  be  referred  to  Hon.  Edwin  A.  Kin^  as  special  master,  to  hear, 
try,  and  determine.    Pursuant  to  such  written  stipulation  this  court 
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made  an  order,  which  was  duly  entered,  so  referring  the  matter.  T.  R. 
Tillott,  of  Schenectady,  N.  Y.,  was  then  the  attorney  for  said  Trussed 
Concrete  Steel  Company,  claimant,  now  Truscon  Steel  Company,  and 
still  is  the  attorney  of  record,  but  takes  no  part  in  this  controversy. 

[1,21  The  said  Trussed  Concrete  Steel  Company,  now  Truscon 
Steel  Company,  brought  the  matter  on  for  a  hearing  before  the  said 
special  master,  and  at  the  time  fixed  therefor,  and  before  the  presenta- 
tion of  the  evidence  was  commenced,  as  is  shown  by  the  sworn  an- 
swers by  Vrooman  and  of  the  trustee  in  bankruptcy,  Mr.  Savage,  an 
oral  agreement  was  made  between  said  Tillott  and  said  Golden  and 
said  George  J.  Hatt,  2d,  who  represented  the  trustee,  as  to  the  pay- 
ment of  the  fees,  etc.,  of  said  special  master,  and  it  was  then  and  there 
agreed  by  and  between  the  said  attorneys  in  the  presence  of  the  special 
master  that  his  fees  and  expenses  should  be  paid  by  the  party  to  whom 
shall  be  awarded  the  title  and  possession  of  the  property  in  dispute. 
It  appears  that  the  special  master  did  not  require  this  agreement  to  be 
reduced  to  writing ;  he  relying,  undoubtedly,  on  what  was  regarded  as 
a  gentleman's  agreement.     Several  hearings  were  had,  several  wit- 
nesses sworn,  and  much  time  and  labor  expended,  and  the  special  mas- 
ter paid  $60  to  a  stenographer  for  taking  and  transcribing  the  evidence 
and  drawing  his  report.    The  special  m£ister  worked  17  days,  and,  hav- 
ing examined  the  evidence,  etc.,  and  drawn  his  report  in  favor  of  the 
Truscon  Steel  Company,  pursuant  to  said  agreement,  and  evidently 
relying  on  same  and  the  good  faith  of  said  attorneys,  notified  the  said 
T.  R.  Tillott,  attorney  of  record,  then  as  now,  for  said  Truscon  Steel 
Company,  that  he  had  made  his  decision  jn  its  favor,  and  also  the 
amount  of  his  fees  or  charges  and  expenses  as  being  $170  for  his  serv- 
ices, 17  days  at  $10  per  day,  and  $60  paid  stenos;rapher — in  all,  $230. 
Mr.  Tillott  promised  and  agreed  to  pay  Mr.  KTng^these  charges,  or 
that  his  client  would,  and  that  a  check  would  be  sent  shortly.    Instead 
of  paying  as  agreed,  the  claimant  has  employed  other  attorneys  and 
makes  this  motion. 

On  the  faith  of  the  agreement,  Mr.  King,  as  special  master,  accept- 
ed the  reference  and  performed  the  service,  and  necessarily  made  the 
disbursement.  The  charge  is  reasonable.  Mr.  King  is  a  most  excel- 
lent lawyer,  of  high  standing,  long  experience,  and  exceptionally  well 
versed  in  the  law  relating  to  bankruptcy  and  such  questions  as  were 
involved  here.  His  integrity  has  never  been  questioned.  This  was  not 
a  matter  which  it  was  his  duty  to  hear  and  determine.  The  parties  se- 
lected him  as  special  master  to  hear  and  determine  the  matter,  because 
of  his  superior  qualifications.  The  reference  was  not  suggested  by 
the  court.  The  reference  was  a  saving  to  the  parties,  as  it  made  at- 
tendance at  court  at  inconvenient  times  and  places  unnecessary. 

If  the  successful  claimant  had  paid  the  special  master,  who  perform- 
ed the  service  and  earned  the  money  and  incurred  the  expense  of  ste- 
nographer, the  amount  so  paid,  if  ordered  by  this  court,  could  be  made 
a  taxable  item  against  the  other  claimants  to  the  property  in  question ; 
but  it  takes  the  position  it  should  have  the  fruits  of  the  special  master's 
labor  and  expense  incurred,  and  that  Mr.  King  shall  go  unrecompensed 
unless  he  can  get  his  fees  and  expenses  from  the  bankrupt  estate.    Evi- 
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dently  in  this  effort  to  violate  or  disregard  the  agreement  made  by 
Mr.  Tillott  it  will  incur  as  much  expense  as  the  special  master's  charg- 
es, or  more  expense  than  the  amount  of  the  special  master's  compen- 
sation demanded. 

There  is  a  rule  of  this  court  in  force  (rule  30)  which  provides  that 
issues  under  rules  8  and  1 1  are  to  be  referred  to  the  referee  as  special 
master,  and  that  he  shall  receive  $5  per  day  for  each  day  actually 
spent  in  hearing  such  reference  and  in  preparing  his  report.  Those  is- 
sues, mentioned  in  rules  8  and  11,  relate  to  adjudication,  discharges, 
and  composition,  and  such  compensation  is  chargeable  in  the  first  in- 
stance to  the  party  opposing.    The  same  rule  contains  this  provision : 

"In  other  cases,  where  toatters  are  referred  to  the  referee  as  a  special 
master  requiring  services  not  devolving  upon  him,  by  virtue  of  bis  office 
(referee]" — and  such  is  this  case — ^"be  shall  receive  a  like  compensatlou, 
which  shall  be  chargeable  In  the  first  Instance  on  the  party  bringing  on  the 
reference  and  shall  be  paid  by  the  party  ultimately  defeated  in  such  reference. 
Should  such  reference  In  the  cases  last  referred  to  be  unusually  difficult  or 
extraordinary,  a  higher  rate  of  compensation  may  be  paid  if  stipulated  by 
botht  parties  and  sanctioned  by  the  judge." 

This  rule  of  this  court  was  prepared  and  adopted  by  Judge  A.  C. 
Coxe  in  1898,  and  the  compensation  then  deemed  proper  has  not  been 
increased  to  keep  pace  with  the  increased  cost  of  living,  etc.  In  this 
case  "a  higher  rate  of  compensation"  than  $5  per  day  was  not  "stipu- 
lated by  both  parties,"  although  the  fair  inference  from  ]the  agreement 
is  that  the  parties  expected  to  pay  such  reasonable  charges  as  the  spe- 
cial master  should  make  and  demand.  As  this  rule  has  not  been 
amended  or  changed,  this  court  cannot  change  it  nunc  pro  tunc.  It 
will  result  in  the  special  master  being  compelled  to  accept  as  a  con- 
dition of  filing  his  report  a  small  and  insufficient  compensation  for  ar- 
duous and  valuable  service,  of  which  the  successful  claimant  will  reap 
the  benefit,  if  the  report  is  confirmed  by  this  court.  The  reference  pro- 
vided for  a  review  by  this  court.  I  see  no  way  at  this  time  to  protect 
the  special  master,  and  the  order  will  be  that  he  file  his  report  with  the 
clerk  on  receivir^  from  the  successful  claimant,  Truscon  Steel  Com- 
pany, formerly  Trussed  Concrete  Steel  Company,  the  sum  of  $14.S, 
made  up  of  $60,  the  amount  paid  the  stenographer,  and  $85,  for  17 
days'  work  in  the  case  as  special  master  at  $5  per  day,  and  for  serv- 
ices not  devolving  on  him  by  virtue  of  his  office  as  referee ;  it  appear- 
ing that  the  bankruptcy  case  is  one  referable  to  him,  and  which  was  re- 
ferred to  him  in  due  course  as  referee  in  bankruptcy  for  the  perform- 
ance of  such  services  therein  as  devolved  upon  him  by  virtue  of  that 
office,  but  of  which  these  in  question  here  formed  no  part. 

In  these  matters  of  reference  to  a  special  master,  care  should  be 
taken  to  have  prepared  and  filed  a  written  stipylation,  which  should 
specify  the  fees,  and  this  should  be  submitted  to  the  judge  for  ap- 
proval or  disapproval  in  advance 
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Ex  parte  FRONKLIN. 
(District  Court,  N.  D.  Mississippi.    November  11,  1918.) 

1.  Wab  €=»11 — Ene»[T  Alienb — Intebnment — Pbesidentux  DiscBBnos. 

The  courts  cannot  review  the  discretion  vested  in  the  President  by  Eev. 
St.  §  4067  (Comp.  St  1916,  |  7615),  to  determine  the  manner  and  degree  ot 
restraint  to  wbldi  alien  enemies  shall  be  subjected. 

2.  Wab  ®=»11 — ^Intebniient  of  At.tew  Eneihjes — Evidenck. 

Evidence  held  to  show  that  petitioner  was  an  unnaturalized  German, 
and  so  might  l>e  taken  into  custody,  under  presidential  warrant  Issuea 
under  Rev.  St.  %  4067  (Comp.  St  1916,  S  7615),  as  an  enemy  alien. 

At  Law.  Petition  by  Willis  Fronklin  for  a  writ  of  habeas  corpus  to 
the  United  States  marshal  for  the  Northern  district  of  Mississippi. 
Writ  denied. 

D.  A.  Scott  and  E.  M.  Yerger,  both  of  Clarksdale,  Miss.,  for  peti- 
tioner. 

W.  S.  Hill,  U.  S.  Dist.  Atty.,  of  Greenwood,  Miss.,,  and  J.  Lake 
Roberson,  Asst,  U.  S.  Dist.  Atty.,  of  Clarksdale,  Miss.,  for  the  United 
States. 

HOLMES,  District  Judge.  The  petitioner  avers  that  he  is  a  citi- 
zen of  the  United  States  and  is  unlawfully  restrained  of  his  liberty  by 
the  United  States  marshal  for  the  Northern  district  of  Mississippi. 

The  proof  shows  that  the  petitioner  is  held  in  custody  by  the  mar- 
shal by  virtue  of  an  order  of  the  President  of  the  United  States,  is- 
sued under  Regulation  No.  12  of  the  President's  proclamation  of  April 
6,  1917,  promulgated  in  pursuance  of  section  4067  of  the  Revised  Stat- 
utes (Comp.  St.  1916,  §  7615),  which  order  ccmimands  the  marshal  to 
detain  at  the  usual  place  of  confinement  in  his  district,  or,  if  such  usual 
place  be  not  suitable,  at  such  other  place  as  may,  in  his  discretion,  seem 
hygienic  and  safe,  the  petitioner,  one  Willis  Fronklin,  on  the  ground 
that  his  presence  at  large  in  this  district  "is  a  danger  to  the  public  peace 
and  safety  of  the  United  States."  The  order  also  reads :  "Such  per- 
son is  to  be  detained  until  the  further  order  of  the  President." 

[1,  2]  Under  said  section  4067  the  discretion  is  vested  in  the  Presi- 
dent to  determine  the  manner  and  degree  of  restraint  to  which  alien 
enemies  shall  be  subjected.  I  have  excluded  all  evidence  of  any  acts 
or  utterances  with  reference  to  the  loyalty  of  petitioner,  because  I 
think  the  only  question  for  determination  on  this  hearing,  is  whether  he 
is  a  citizen  of  the  United  States  or  is  a  German  alien  enemy. 

The  petitioner  has  lived  in  Mississippi  for  about  15  years,  during 
which  time,  up  to  the  very  time  of  his  arrest,  he  has  stated  repeatedly 
that  he  was  bom  in  Hamburg,  Germany.  He  told  witnesses  that  he 
came  to  this  country  from  Germany  when  he  was  about  4  years  of  age, 
tliat  he  remembered  crossing  a  large  body  of  water,  and  that  his  broth- 
er died  on  the  way  over  and  was  buried  at  sea.  He  asked  his  wife, 
when  he  proposed  matrimony,  whether  she  had  any  objections  to  mar- 
rying a  German.    He  is  shown  to  have  had  a  marked  German  accent 
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■when  he  first  came  to  Mississippi.  Taking  the  stand  in  his  own  behalf, 
he  now  claims  that  these  statements  were  made  by  him  to  conceal  his 
obscure  parentage ;  that  as  a  matter  of  fact  he  was  bom  in  the  Unit- 
ed States  and  raised  by  gypsies.  He  does  not  claim  to  have  been  nat- 
uralized. 

From  the  evidence  as  a  whole,  I  am  convinced  that  the  petitioner  was 
bom  in  Hamburg,  Germany,  and  is  a  German  alien  enemy.  Under  sec- 
tion 4067,  Revised  Statutes,  the  President  has  determined  that  the  pe- 
titioner (who  is  shown  by  the  proof  to  be  a  German  alien  enemy) 
should  be  restrained  or  interned.  I  do  not  think  this  action  of  the 
President,  exercised  in  the  manner  provided  by  law,  is  subject  to  re- 
view by  the  courts. 

The  petitioner  will  therefore  be  remanded  to  the  custody  of  the 
tnarshaL 


MEMORANDUM  DECISIONS. 


AUGUSTINH  T.  UNITEID  STATES.  (CHrcnlt  Court  of  Appeals,  E<^th  Clr- 
■mit.  October  28,  1918.)  No.  6805.  In  Error  to  the  District  Court  of  thfi 
United  States  tor  the  District  of  Nebraska.  Frank  M.  Tyrrell  and  J.  H. 
Walker,  both  of  lincoln.  Neb.,  for  plaintiff  In  error.  T.  S.  Allen,  U.  8.  Atty., 
of  Lincoln,  Neb. 

FEB  CURIAM.  Cause  docketed,  and  writ  of  error  dismissed,  on  motion  of 
defendant  in  error,  under  rule  16  (188  Fed.  xl,  loe  a  O.  A.  zi)  without  costs  to 
either  party  In  tills  court. 


i 


BILBT  V.  BBIGHAM.  (arcult  Court  of  Appeals,  Eighth  Circuit  May  (t. 
1918.)  No.  4943.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Oklahoma.  W.  O.  Klttenhouse  and  H.  M.  Brown, 
both  of  Wagoner,  OkL,  for  appellant  David  A.  Kline,  of  Muskogee,  Okl., 
for  appellee. 

PER  CURIAM.  Appeal  dismissed,  with  costs,  on  motion  of  appellee,  for 
failure  of  appellant  to  file  brlet 


BOND  et  al.  V.  HUME.  (Circuit  Court  of  Appeals,  Fifth  Circuit  Novem- 
ber 21.  1918.)  Np.  ^309.  In  Error  from  the  District  Court  of  the  United 
States  for  the  Western  District  of  Texas,  Austin  Division ;  Thomas  8.  Mazey, 
Judge.  Action  by  Allan  Bond  and  another  against  J.  L.  Hume.  Jud^rment 
for  defendant  and  plaintiffs  bring  error.  Reversed.  See  243  U.  8.  15,  37 
Sup.  Ot.  366,  61  L.  Ed.  565.  W.  D.  Caldwell,  of  Austin,  Tex.,  for  plaintiffs  in 
error.  Frederick  O.  Von  Rosenberg,  of  Austin,  Tex.,  for  defendant  in  error. 
Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  District  Judge. 

PER  CUBXAM.  .After  submission  of  this  cause,  a  question  was  certified  by 
us  to  the  Supreme  Court  as  to  the  applicability  of  an  Act  of  the  Legisla- 
ture of  Texas,  known  as  the  "Bucket  Shop  Law"  (Rev.  Crlm.  Stats.  1911,  c. 
3,  art  538  et  seq.),  to  a  contract  for  the  sale  and  future  delivery  of  cotton, 
made  and  to  be  performed  In  the  state  of  New  York,  and  in  accordance  with 
the  rules  of  the  New  York  Exchange;      The  District  Court  had  held  that 
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plaintiffs'  (plaintiffs  in  error's)  first  amended  petition  did  not  set  out  a  caiise 
of  action,  because  the  contract  sought  to  be  enforced  by  It  was  unenforceable, 
because  it  was  in  conflict  with  the  public  policy  of  the  state  of  Texas,  evi- 
denced by  tJbat  act,  and  had  rendered  judgment  dismissing  the  petitiaa. 
upon  demurrer  sustained.    It  was  from  this  judgment  that  the  writ  of  error 
was  taken  to  this  court.    The  Supreme  Court  held  that  the  cause  of  action 
asserted  In  the  petition,  accepting  the  averments  of  the  petition  as  true,  was 
susceptible  of  enforcement  in  the   courts  of  Texas   and  In  oonrts  of  the 
United  States  In  that  state.    Bond  v.  Hume,  243  U.  S.  15,  31  Sup.  Ct.  366,  61 
L.  Ed.  5(15.     This  determination  results  In  the  reversal  of  the  judgment  ot 
the  District  Court,      The  judgment  of  the'  District  Court  is  accordingly  r^ 
versed,  and  the  cause  remanded  to  the  District  Court,  for  further  proceedings 
in  conformity  with  the  (pinion  of  the  Supreme  Court     Reversed  and  re- 
manded.- 


BRYAN  V.  AHNOUD.  (Circuit  Court  of  Appeals,  Eighth  Circuit.  July  20. 
1U18.)  No.  5220.  Appeal  from  the  District  Court  of  the  United  States  for  the 
District  of  Colorado.  R.  R.  Riley  and  George  B.  Gould,  both  of  Colorado 
Springs,  Colo.,  and  J.  B.  Robinson,  of  Denver,  Colo.,  for  appellant.  William 
G.  Robinson,  of  Colorado  Springs,  Colo.,  for  appellee. 

PER  CURIAM.  Ai^eal  dismissed,  at  costs  of  appellant,  per  stipulation  of 
parties. 


^ 


CHARI/ET  ▼.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit. August  12,  l»ia)  No.  5233.  In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  New  Mexico.  Frank  J.  L,avan  and  Catron  & 
Catron,  aU  of  Santa  F6,  N.  M.,  for  plaintiff  in  error.  S.  Burkhart  U.  S. 
Atty.,  of  Albuquerque,  N.  M. 

PER  CURIAM.  Cause  docketed,  and  writ  of  error  dismissed,  on  motion 
of  defendant  in  error,  under  rule  16  (188  Fed.  xl,  109  OL  d  A.  xl),  without 
costs  to  either  party  in  this  court. 


CITT  OF  PRESCOTT,  ARK.,  T.  TOLAND  et  al.  (Circuit  Court  of  Appeals, 
Eighth  Circuit.  May  24,  19ia)  No.  4893.  In  Error  to  the  District  Court 
of  the  United  States  for  the  Western  District  of  Arkansas.  Thomas  C. 
McRae,  William  V.  Tompkins,  D.  L.  McRae,  and  Chas.  H.  Tompkins,  all  of 
Prescott,  Ark.,  for  plaintiff  in  error.  W.  B.  Hemingway,  George  B.  Rose,  D. 
H.  Cantrell,  J.  F.  Loughborough,  and  Vincent  M.  Miles,  all  of  Uttle  Rock. 
Ark.,  for  defendants  in  error. 

PER  CURIAM.  Judgment  of  District  Court  reversed,  without  costs  to 
either  party  In  this  court,  and  remanded,  with  instructions  to  render  judg- 
ment for  plaintiffs  below,  etc,  per  stipulation  of  parties. 


DE  GREE  V.  HINCHMAN.  (Circuit  Court  of '  Appeals,  Ninth  Circuit. 
October  30,  1918.)  No.  3202.  In  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Alaska,  Division  No.  1.  J.  H.  Cobb,  of  Junean, 
Alaska,  for  plaintiff  in  error.  Cheney  &  Ziegler,  of  Juneau,  Alaska,  for  de- 
fendant in  error. 

PER  CURIAM.  Motion  of  counsel  for  defendant  In  error  for  dismissal  -of 
writ  of  error,  for  noncompliance  by  plaintiff  in  error  with  provisions  of  rules 
23  and  24  of  the  rules  of  practice  of  this  court  (231  Fed.  t,  ri,  144  O.  &  A 
V,  vl),  granted,  and  writ  of  error  dismissed. 
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DODSON  r.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit. 
May  29,  1918.)  No.  6171.  In  Error  to  the  Dlstrtct  Court  of  the  United  States 
for  the  Eastern  District  of  Oklahoma.  J.  I.  Howard,  of  Oklahoma  City, 
Old.,  for  plaintiff  in  error.  W.  P.  McGlnnls,  U.  S.  Atty.,  and  a  W.  Miller,  Sp. 
Asst  U.  S.  Atty.,  both  of  Muskogee,  OkL 

PER  CURIAM.  Cause  docketed,  and  writ  of  error  dismissed,  without 
costs  to  either  party  In  this  court,  for  want  of  prosecution,  on  motion  of 
defendant  in  error. 


1>U  BOIS  ELECTRIC  CO.  t.  PANCOASrS  ADM'B.  (Circuit  Court  of  Ap- 
peals, Third  Circuit.  November  27,  1918.)  No.  2371.  In  Error  to  the  District 
Court  of  the  United  States  for  the  Western  District  of  Pennsylvania ;  W.  H. 
Seward  Thomson,  Judge.  Action  by  the  Fidelity  Title  &  Trust  Company, 
adxnlnlstrator  of  the  estate  of  V.  W.  Paucoast,  against  the  Du  Bois  EJectric 
Company.  There  was  judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed.  W.  C.  Miller,  of  Clearfield,  Pa.,  for  plaintiff  in  error.  M.  W. 
Acheson,  of  Pittsburgh,  Pa.,  for  defendant  in  error.  Before  BUFPINQTON, 
Mcpherson,  and  WOOLLEY,  circuit  judges. 

PER  CURIAM.  The  principal  facts  of  this  case  will  be  found  In  the  opinion 
delivered  on  the  former  writ  of  error.  Du  Bois  Electric  Co.  v.  Fidelity 
Title  &  Trust  Co.,  238  Fed.  129,  151  a  C.  A  205,  L.  R.  A  1917C,  907. 
We  there  decided  tliat  the  only  ground  for  holding  the  Electric  Company 
liable  for  the  Injury  to  Pancoast  "would  be  a  continuing  duty  resting  on 
the  company  so  to  maintain  the  banner  that  persons  on  the  street  should 
not  be  eudangered."  On  the  trial  now  under  review  some  evidence  was 
offered  on  this  question,  and  the  verdict  must  be  based  on  a  finding  that 
the  company  had  undertaken  the  duty  of  maintenance,  as  well  as  the  duty  of 
banging  the  banner  and  taking  it  down.  In  our  opinion,  the  only  testimony  In 
support  of  such  a  finding  was  too  meager  and  too  vague  to  Justify  the  verdict, 
and  the  trial  judge  should  therefore  have  given  Instructions  in  favor  of  the 
defendant.    The  Judgment  Is  reversed. 


{ 


PEDERAIi  T.AND  &  SECURITIES  CO.  v.  DUCLOS.  (Circuit  (Tonrt  of  Ap- 
peals, Eighth  Circuit.  September  3,  191S.)  No.  5085.  In  Error  to  the  District 
Court  of  the  United  States  for  the  District  of  Wyoming.  William  B.  Ross 
and  Ray  B.  Lee,  both  of  CJheyenne,  Wyo.,  for  plaintiff  in  error.  Matthew 
Gerlng,  of  Plattsmouth,  Neb.,  and  Albert  D.  Walton,  of  Cheyenne,  Wyo.,  for 
defendant  In  error. 

PER  CURIAM.  Writ  of  error  dismissed,  with  costs,  for  failure  to  print 
record  and  file  briefs. 


FERBIOT  V.  ATLANTIC,  W.  ft  N.  R.  CO.  et  al.  (Circuit  Court  of  Appeals, 
Fifth  Circuit.  November  8,  1918.)  No.  3244.  Appeal  from  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Georgia;  Emory  Spoor, 
Judge.  Suit  by  Henry  C.  Ferriot  against  the  Atlantic,  Waycros.s-  &  Northern 
Railroad  Company  and  another.  From  a  decree  dismissing  the  bill,  com- 
plainant appeals.  Afilrmed.  Winfleld  P.  Jones,  of  Atlanta,  Ga.,  and  Ar- 
thur H.  Browne,  and  Sam  A.  Montgomery,  both  of  New  Orleans,  La.,  for 
api>ellant.  Sheppard  Bryan,  of  Atlanta,  Ga.  (Grover  Mlddlcbrooks.  of  At- 
lanta. Ga.,  on  the  brief)  for  appellees.  Before  WALKER  and  BATTS,  Cir- 
cuit Judges,  and  SHEPPARD,  District  Judge. 

PER  CURIAM.  Findings  of  fact,  mnde  by  the  special  master  and  approved 
by  the  trial  court,  were  to  the  effect  that  the  evidence  adduceil  did  not  bus 
tain  the  claims  asserted  by  the  bill.  Those  flndin^'s  fully  ju.stilied  the  decreo 
dismissing  the  blU.  In  our  opinion  the  record  does  not  disclose  anything 
that  would  warrant  a  reversal  of  the  decree  appealed  from.  That  decree  is 
afilrmed. 
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FOWI.br  «t  al.  T.  CAMPBELIi  et  al.  (Circuit  Court  of  Appeals,  Eighm 
Circuit  May  IS,  1918.)  No.  6048.  Appeal  from  the  District  Court  ol  th» 
United  States  for  the  District  of  Minnesota.  A.  L.  Agatln,  of  Duluth,  Minn., 
O.  A.  Severance  and  Robert  E.  Olds,  both  of  St  Paul,  Minn.,  and  Frank  D. 
Adams  and  George  W.  Morgan,  both  of  Duluth,  Minn,,  for  appellants.  Fit- 
berger,  Fulton  &  Spear,  of  Duluth,  Minn.,  for  appellees.    - 

PER  CURIAM.    Appeal  dismissed,  at  costa  of  aiq;)ellants  per  stlpQlation. 


FOWLER  ▼.- UNITED  STATES.  (Circuit  Court  of  Appeals,  El^th  Cir- 
cuit. October  28,  1918.)  No.  5806.  In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  South  Dakota.  George  A.  Jeffers,  of  Rapid 
CJity,  S.  D.,  for  plalntift  in  error.  Robert  P.  Stewart,  U.  S.  Atty.,  of  Dead- 
wood,  S.  D. 

PER  CURIAM.  Cause  docketed,  and  writ  of  error  dismissed,  without 
costs  to  either  party  in  this  court,  for  want  of  prosecution,  on  motion  of  de- 
fendant In  error  and  consent  of  plaintiff  in  error. 


GEORGE  B.  JAMES  CO..  Inc.,  v.  McGRATH.  (Circuit  Court  of  Appeals, 
Ninth  Circuit.  October  7,  l&ia)  No.  3152.  In  Error  to  the  District  Court  of 
the  United  States  for  the  District  of  Alaska,  DlTlsion  No.  1.  Gunnison  &  Rob- 
ertson, of  Juneau,  Alaska,  for  plaintiff  in  error.  Hellentbal  &  Hellenthal,  ot 
Juneau,  Alaska,  for  defendant  In  error. 

PER  CURIAM.  Writ  of  error  dismissed,  pursuant  to  stipulation  filed 
September  25,  1918. 


^ 


GBYBR  v.  UNITED  STATES.  (CTrcult  Court  of  Appeals,  Ninth  Circuit 
October  7,  1918.)  No.  3216.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  Division  of  the  SoutJiem  District  of  California. 
James  H.  Ryckman,  of  Los  Angeles,  Cal.,  for  plaintiff  in  error.  Robert 
O'Connor,  U.  S.  Atty.,  and  Gordon  Lawson,  Asst  U.  S.  Atty.,  both  of  Los  An- 
geles, Cal. 

PER  CURIAM.  Motion  of  defendant  to  dismiss  writ  of  error  for  noncom- 
pliance by  plaintiff  in  error  with  provisions  of  rule  16  of  this  court  (208  Fed. 
Iz,  124  C.  C.  A.  Ix)  granted,  and  writ  of  error  dismissed. 


HOUCK  et  aL  T.  ELMER  et  al.  (Circuit  Court  of  Appeals,  EU^Ot  CHrcolt 
May  23,  1918.)  No.  4805.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri.  J.  D.  Johnson,  Loomis  C.  John- 
son, Clifford  B.  Allen,  R.  P.  Williams,  C.  B.  Williams,  8.  W.  Fordyce,  Jr., 
John  H.  Holltdajr,  Thomas  W.  White,  and  Harry  A.  Prank,  all  of  St  Louis, 
Mo.,  FoUett  W.  Bull  and  Walter  M.  Johnson,  both  of  Chicago,  III.,  and  Lon  0. 
Hocker,  of  St  Louis,  Mo.,  for  appellants.  Henry  W.  Taft,  B.  O.  Henderson, 
and  Albert  Bathbone,  all  of  New  York  City,  and  W.  F.  Evans,  Franklin 
Ferriss,  Charles  Nagel,  Allen  C.  Orrick,  Thomas  Bond,  and  Blodgett  ft  Rec- 
tor, aU  of  St.  Louis,  Mo.,  for  appellees. 

PER  CURIAM.  Appeal  dismissed,  without  costs  to  either  party  in  tliis 
court  on  motion  of  appellants  and  stipulation  of  parties. 


JONES  et  al.  T.  UNITED  STATES.  (CSrcuit  Court  of  Appeals,  Ninth  Or- 
cult.  October  11,  1918.)  No.  3149.  In  Error  to  the  District  Court  of  tin) 
United  States  for  the  District  of  Montana.  (3arl  M.  Thompson,  of  Roundup, 
Mont,  and  Collins,  Campbell  &  Wood,  of  Forsyth,  Mont,  for  plaintiffs  in 
•rror.    Burton  K.  Wlieeler.  U.  S.  Atty.,  and  James  H.  Baldwin,  Aast  U.  & 
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Atty..  Iwth  of  Bntte^  Mont,  and  Hom«r  O.  Unrphy,  Asst  U.  S.  Atty.,  of 
Helena,  Mont. 

P£B.  CURIAM.  Dismissal  of  tnlt  of  error  for  noncompllancoliby  plain- 
tiffs in  error  with  rules  23  and  24  of  rules  of  practice  of  tbis  court  (231 
Fed.  ▼,  Tl,  144  0.  O.  A.  V,  t1)  with  leave  to  plaintiffs  In  error  to  ask  for  re^- 
Utstatement  of  causes  if  they  can  show  merit  In  the  matter. 


THE  liAKEWOOD.  (Clrcnit  Court  of  Appeals,  Second  Circuit.  April  24, 
1918.)  No.  212.  A^ppeal  from  the  District  Court  of  the  United  States  for  the 
SoiDtliati  District  of  New  York.  Libel  by  the  New  York  Central  Railroad 
Company  against  the  fenyboat  Lakewood,  her  en^es,  etc.;  the  Central 
Railroad  Company  of  New  Jersey,  claimant  Decree  for  libelant,  and  claim- 
ant appeals.  Affirmed.  Madclln,  Brown  &  Pordy,  of  New  York  City  (P.  M. 
Brown,  of  New  York  City,  of  counsel),  for  appellant.  Harrington,  Bigham 
*  Englar,  of  New  York  City  (D.  R.  Englar,  of  New  York  City,  of  counsel),  for 
appeUee.    Befcve  WARD,  ROGCRS,  and  HOUGH,  Circuit  Judges. 

PUB  CURIAM.    Decree  affirmed. 


McCURDY,  County  Treasurer,  v.  UNI'TED  STATES.  (Circuit  Court  ot 
Appeals,  Eighth  Circuit  May  13,  ISIS.)  No.  5060.  Appeal  from  the  District 
C5oiirt  of  the  United  States  for  the  Weatem  District  of  Oklahoma.  Preston  A. 
Shlnn,  of  Pawhuska,  Okl.,  for  appellant  John  A.  Fain,  U.  S.  Atty.,  of 
Lawton,  OkL 

PER  CURIAM.  Decree  of  District  Court  reversed,  without  costs  to  either 
party  in  this  court,  and  cause  remanded,  with  directions  to  dismiss  the  bill  of 
complaint,  on  confession  of  error  and  consent  to  reversal  by  antellee. 


N10H0I/S  ▼.  UNITES)  STATES.  (Clrcnit  Court  of  Appeals,  El^th  Circuit. 
S^rtember  13,  1918.)  No.  S2S6.  Aioteal  from  the  District  Court  of  the  United 
States  for  the  District  of  (Colorado.  Melvln  C.  Goss,  ot  Boulder,  Cola,  for 
appellant  Harry  B.  Tedrow,  U.  S.  Atty.,  of  Boulder,  Cola,  and  John  A. 
Gordon,  Asst.  U.  B.  Atty.,  of  Denver,  Colo.  See,  also,  253  Fed.  989,  —  C. 
0.  A. 

PER  CURIAM.  Decree  affirmed  in  part  and  reversed  in  part,  without  costs 
to  either  party  in  this  court,  etc.,  per  stipulation  of  parties. 


i 


NICHOLS  ▼.  UNITED  STATES.  (Orcult  Court  of  Appeals,  Eighth  arcult. 
September  13,  1918.)  No.  5260.  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Colorado.  Melvln  C.  Goss,  of  Boulder,  Colo.,  for  ap- 
pellant. Harry  B.  Tedrow,  U.  S.  Atty.,  of  Boulder,  Colo.,  and  John  A.  Gor- 
don, Asst  U.  S.  Atty.,  of  Denver,  Cola    See,  also,  253  Fed.  989, C.  C.  A. 

PER  CURIAM.  Decree  affirmed  In  part  and  reversed  In  part,  without 
costs  to  either  party  In  this  court,  etc.,  per  stipulation  of  parties. 


NICHOLSON  V.  DEAVER.  In  re  RAWLINS  MERCANTILE  CO.  (Circuit 
(Jonrt  of  Appeals,  Fifth  Circuit.  November  13,  1918.)  No.  8260.  Appeal 
from  the  District  Court  of  the  United  States  for  the  Southern  District  of 
Georgia;  Emory  ^peer.  Judge.  In  the  matter  of  the  Rawlins  Mercantile 
Company,  bankrupt  On  petition  for  review  by  B,  S.  Deaver,  trustee,  findinK^ 
of  referee  In  favor  of  J.  S.  Nicholson,  intervening  claimant,  were  reversed 
(251  Fed.  104),  and  said  claimant  appeals.  Affirmed.  Charles  Akerman,  of 
Macon,  Ga.,  for  ai^>ellant      George  S.  Jones  and  Orvllle  A.  Park,  both  of 
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Macon,  Ga.,  for  appellee.     Before  PABDBE,  WALKEB,  and  BATTS,  Or- 

cult  Judges. 

PARDH^;,  CHrcnlt  Judge.  In  this  case  the  trial  Judge  filed  a  wiittai  opin- 
ion, found  In  the  transcript,  fully  stating  the  facts  and  Issues  of  the  case, 
with  his  findings  and  conclusions  of  law.  Considering  the  same  in  the  llgbt 
of  the  assignments  of  error,  we  find  none  of  the  errors  assigned  is  well  taken, 
and  the  Judgment  should  be  affirmed ;  and  it  Is  so  ordered. 


NICKEL  et  al.  v.  WARDEIjI^  Collector  of  Internal  Rerenue  of  First  Dis- 
trict of  California.  (Circuit  Court  of  Appeals,  Ninth  Circuit  October  16. 
1918.)  No.  81(58.  Appeal  from  the  District  Court  of  the  United  States  for  the 
Second  Division  of  the  Northern  District  of  Callfonila.  Edward  F.  Tread- 
well,  E.  S.  Pillsbury,  and  Alfred  Sutro,  all  of  San  Francisco,  Cal.,  for  appel- 
lants. Annette  Abbott  Aidams,  V.  S.  Atty.,  of  San  Francisco,  CbU  for  ap- 
pellee. 

PER  OURIAIf.  Pursuant  to  request  of  counsel  for  appellants,  appeal  dis- 
missed. 


OLSON  &  MAHONEY,  Inc.,  et  al.  v.  EVKRSON  et  aL  (CTrcult  Court  of  A^ 
peals.  Ninth  Circuit.  September  2!5, 191S.)  No.  3208.  Appeal  from  the  District 
Court  of  the  United  States  for  the  First  Division  of  the  Northern  District  of 
California.  See,  also,  231  Fed.  559.  William  Penn  Humphreys,  of  San  Fran- 
cisco, Cal.,  for  appellants.  Andros  .%  Hengstler,  of  San  Francisco.  Oal.,  for 
appellees. 

PER  CURIAM.  Appeal  dismissed  by  clerk,  pursuant  to  rule  20  (208  Fed. 
xl,  124  0.  0.  A.  xi)  and  agreement  of  counsel. 


y 


SIIUR  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Ei^th  Clrcoit, 
June  4,  1918.)  No.  5029.  In  Error  to  the  District  Court  of  the  United  States 
for  the  District  of  Minnesota.  Victor  U  Power,  of  Hibblng,  Minn.,  and  M.  E. 
Louisell,  of  Duluth,  Minn.,  for  plaintiff  in  error.  Alfred  Jaques,  U.  S.  Attj.. 
of  Duluth,  Minn. 

PER  CURIAM.  Writ  of  error  dismissed,  without  costs  to  either  party  in 
this  court  for  want  of  prosecution,  on  motion  of  defendant  In  error. 


SIMMONS  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit. 
May  6,  191&)  No.  4948.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Western  District  of  Oklahoma.  W.  A.  Briggs,  of  Woodward,  Oltl.,  for 
plaintiff  in  error.    John  A.  Fain,  U.  S.  Atty.,  Of  Lawton,  Okl. 

PKR  CURIAM.  Writ  of  error  dismissed,  without  costs  to  either  party  in 
this  court,  for  want  of  prosecution. 


SKINNER.  Internal  Revenue  Collector,  v.  DE  WITT.  (Circuit  Court  of 
Appeals,  Eighth  Circuit  October  28,  1918.)  No.  5014.  In  Error  to  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Colorado;  James  D. 
Elliott  Judge.  Action  by  Herbert  M.  De  Witt  against  Mark  A.  Skinner,  C!ol- 
lector  of  Internal  Revenue,  etc.,  to  recover  taxes,  etc.,  assessed  under  Act  Ma.v 
9,  1902,  {  4,  against  plaintiff  as  a  manufacturer  of  adulterated  butter,  lliere 
was  a  judgment  for  plaintiff  and  defendant  brings  error.  Affirmed.  Harry 
B.  Tedrow,  U.  S.  Atty.,  of  Denver,  Colo.  (John  A.  Gordon,  Asst  U.  S.  Atty.,  of 
Denver,  Colo.,  on  the  brief),  for  pinlntiff  In  error.  James  J.  MclJVely  ot 
Denver,  Colo.,  for  defendant  in  error.  Before  HOOK  and  CARLAND,  Cir- 
cuit Judges,  and  AMIDON,  District  Judge. 

IIOOK.  Circuit  Judge.  This  Is  an  action  by  De  Witt  to  recover  of  the  col- 
lector of  internal  revenue  taxes,  penalties,  and  Interest  assessed  against  blm 
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as  a  manufacturer  of  adulterated  butter  and  paid  under  protest.  The  Issue 
of  fact  was  whether  his  use  of  a  small  quantity  of  Ume  In  a  large  vat  of 
water  In  which  particles  of  butter  were  softened  was  "for  the  purpose  or 
witb  the  effect"  of  removing  rancidity  from  th.e  butter.  Act  May  9,  1902,  c. 
784,  i  4,  32  Stat  194.  A  judgment  upon  a  former  trial  was  reversed  by  this 
court  146  C.  O.  A.  437,  232  Fed.  443.  At  the  second  trial  the  Jury  foufid 
for  the  plaintiff,  and  this  writ  of  error  Is  directed  to  the  judgment  in  his 
favor.  The  request  of  the  collector,  the  defendant,  for  an  Instructed  verdict, 
was  properly  denied.  There  was  substantial  evidence  to  support  the  verdict 
that  followed.  The  trial  court  had  no  doubt  of  It  on  motion  for  a  new  trial, 
nor  have  we.  We  ajso  think  that  the  assignments  of  error  upon  the  admission 
and  rejection  of  certain  evidence  are  so  clearly  without  merit  that  they 
need  not  be  discussed.    Tbe  Judgment  is  affirmed. 


SMITH  ▼.  UNITED  STATES.  (Circuit  Court  of  Appeals.  Eighth  Circuit 
June  20,  1918.)  No.  5095.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Oltlahoma.  3.  H.  Mathers  and  J.  L.  Hodge,  both 
of  Ardmore,  Ola.,  for  plaintiff  in  error.  W.  P.  McGlnnls,  U.  S.  Atty.,  of 
Muskogee,  Okl. 

PER  CURIAM.  Writ  of  error  dismissed,  without  costs  to  either  party 
in  tbis  court  tor  want  of  prosecution,  etc. 


SPRING  VALUJT  WATER  CO.  T.  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al.  (C&cuit  Court  of  Appeals,  Ninth  Circuit  October  9,  1918.) 
No.  2808.  Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California.  For  opinion  below,  see  252 
Fed.  979.  Edward  J.  McCiitchen,  A.  Crawford  Greene,  and  McCutchen,  Olney 
&  WiUard,  all  of  San  Francisco,  Cal.,  for  appellant.  Percy  V.  Long,  City 
Atty.,  and  Robert  M.  Searles,  Asst  City  Atty.,  both  of  San  Francisco,  Cal.,  for 
appellees. 

PER  CURIAM.  Appeal  dismissed  by  clerk,  under  rule  20  (208  Fed.  xl, 
124  Ow  C.  A.  xl),  and  pursuant  to  agreement  of  coonseL 


i 


SPRING  VAlilJiJY  WATER  CO.  v.  CITY  AND  COUNTY  6f  SAN 
FRANCISCO  et  al.  (Carcuit  Court  of  Appeals,  Ninth  Circuit.  October  9, 
1918.)  No.  2910.  Appeal  from  the  District  Court  of  the  United  States  for  the 
Second  Division  of  the  Northern  District  of  California.  For  opinion  below, 
see  252  Fed.  979.  Edward  J.  McCutchen,  A.  Crawford  Greene,  and  McCutchen, 
Olney  &  Wlllard,  all  of  San  Francisco,  Cal.,  for  appellant  Percy  V.  Long, 
City  Atty.,  and  Robert  M.  Searles,  Asst.  City  Atty.,  both  of  San  Francisco, 
OaL,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  clerk,  under  rule  20  (208  Fed.  xl,  124 
C.  O.  A.  xl),  and  pursuant  to  agreement  of  counsd. 


WILLARD  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
May  9,  1918.)  No.  5049.  In  E)rror  to  the  District  Court  of  the  United  States 
for  the  Western  District  of  Oklahoma.  E.  J.  Glddlngs,  George  H.  GIddlngs, 
and  T.  A.  Carson,  all  of  Oklaboma  City,  Okl.,  for  plaintiff  in  error.  John  A. 
Fain,  U.  $.  Atty.,  of  Lawton,  Okl. 

PER  CURIAM.  Writ  of  error  dismissed,  without  costs  to  either  party  In 
this  court,  on  motion  of  defendant  in  error,  for  want  of  prosecution. 
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This  is  a  Key-Numbered  Volume 

Each  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Numher  section  «=>  under 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point — This  is  the 
Key-Number  Annotation. 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


FIRST  CIRCUIT 


Hon.  OUTBR  WBNDBLL  HOLHBS,  CIrcalt  JuaUca WMblnston.  D.  a 

Hod.  OBOROE  H.   BINOHAM,  Circuit  Ju<ljr» Jtoncbester,   N.   H. 

Hon.  CHARLES  F.  JOHNSON.  Circuit  Judge Portland,  Me. 

Hon.  QBOROE  W.  ANDBRSON,  Circuit  Judge Boston,  Mass. 

Hon.  CliARENCB  HAL£,  District  Judge.  Maine Portland,  U*. 

Hon.  JAMES  M.  MORTON,  Jr.,  District  Judge, '  Ifaaaaohiuetta Boston,  Ma&s. 

Hon.  BOOAR  ALDRICH,  District  Judge,  New  HampsMra UtUaton,  N.  H. 

Hon.  ARTHVR  L.  BROWN,  District  Judge.  Rbode   Island ProridMfl*,  B.  I. 


SECOND  CIRCUIT 


Hon.  LOUIS  D,  BRANDBIB,  Circuit  Justic« Washington.   D.   C. 

Hon.  HBNRT  O.  WARD,  Circuit  Judge N«w  Tork,   N.  Y. 

Hon.  HBNRY  WADB  ROQBRS,  Circuit  Judge New   HaTan,   Conn. 

Hon.  CHARL£S  M.  HOUOH,  Circuit  Judge New  York,  N.  Y. 

Hon.  MARTIN    T,   MANTON,    Circuit  Judge New  York,  N.  Y. 

Hon.  BDWIN  S.  THOMAS,  District  Judge,   Connectlcnt New  Haven,  Conn. 

Hon.  THOMAS  I.  CHATFIELD.  District  Judge.  E.  D.  New  York Brooklyn,  N.  Y. 

Hon.  EDWIN  U  OARVIN.  District  Judge,  E.  D.  New  York Brooklyn,  N.  Y. 

Hon.  OEOROE  W.  RAY,  District  Judge,  N.  D.  New  York Norwich,  N.  Y. 

Hon.  LEARNED  HAND,  District  Judge,  8.   D.   Mew  York New  York,  N.  Y. 

Hon.  JULIUS  M.  MAYER,  District  Judge,  B.  D.  New  York  New  York,  N.  Y. 

Hon.  AUGUSTUS  N.  HAND.  District  Judge.   S.    D.    New  York New  York,  N.  T. 

Hon.  JOHN  CLARK  KNOX,  District  Judge,  8.  D.  Naw  Tork Naw  Tork,  N.  T. 

Hon.  JOHN  R.  HAZBU  District  Judge,  W.  D.  New  Tork Buffalo,  N.  T, 

Hon.  HARLAND   B.  HOWE,   District  Judge,   Vermont Burlington.  Vt 


THIRD  CIRCUIT 


Hod.  MAHLON  PITNBY,  Circuit  Justice Washington,  D.  a 

Hon.  JOSEPH  BUFFINGTON,  Circuit  Judge Pltuburgh,  Pa. 

Uoa.  JOHN   &   McPHBRSON,  Circuit  Judge' Philadelphia,    Pa. 

Hon.  VICTOR  B.   WOOLLEY,  Circuit  Judge Wilmington,   Del. 

Hon.  HUGH  M.  MORRIS,  District  Judge,  Delaware* Wilmington,  Del. 

Hon.  JOHN  RBLLSTAB,  District  Judge,  New  Jersey Trenton.  N.  J. 

Hon.  THOMAS  O.  HAIGHT,  District  Judge,  New  Jersey Jersey  City,  N.  J. 

Hon.  J.  WARREN  DAVIS,  District  Judge,  New  Jersey  Trenton,  N.  J. 

Hon.  J.  WHITAKBR  THOMPSON,  Dlstiict  Judge,  B.  O.  PemuylTBnla...PbllBdelphla,  Pa. 

Hon.  OLIVBR  B.  DICKINSON,  Dlstrfot  Judge,  HI.  D.  Pennsylvania Philadelphia,  Pa. 

Hon.  CHARLES  B.  WITMER,  District  Judge,  M.  D.  Pennsylvania Sunbury,  Pa. 

Hob.  CHARLEIS  P.  ORR,  District  Judge,  W.  D.  Pennsylvania Pittsbargb,  Pa. 

Hon.  W.  H.  SEWARD  THOMSON,  District  Judge,  W.  D.  Pennsylvania Pittsburgh,  Pa. 

>  Died  January  20.  1919.  ■  Appointed  January  27,  1919. 
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FOURTH  CIRCUIT 

Hon.  EDWARD  D.  WHITK.  Clrcnlt  Justice WWhlnstoii.  D.  a 

Hon.  JETER  G.   PRITCHARD,    Circuit  Jud«e .., AsheTiHe,   N.   a 

Hod.  martin  A.  KNAPP,  Circuit  Judse .!..( «.. Waablnctoii,  D.  a 

Hon.  CHARLES  A.  WOODS,  Clrtutt  Judga...: ^ Marion.  S.  C 

Hon.  JOHN  C.  ROSE,  District  Judge,  Maryland Baltimore,  Ml. 

Hon.  HENRT  O.  CONNOR,  District  Judge,  B.  D.  North  Carolina Wilson,  N.  a 

Hon.  JAMES  E.  BOYD,  District  Judge,  W.   D.  North  Carolina areensboro.  N.  C. 

Hon.  HENRT  A.  MIDDLETON  SMITH,  District  Judge,  B.  D.  S.  C.....Cbarleaton.  S.  C 

Hon.  JOSEPH  T.   JOHNSON,  District  Judge,  W.  P.  S.  C ^...OreenvlUe,  S.  C 

Hoh.  EDMUND  WADDILU  Jr.,  District  Judge,  H.  D.  Virginia Rtrhmond.  Va 

Hon.  HENRT  CLA.Y  MoDOWBLU  DIstriot  Judge,  W.  D.  Virginia Lynchburg,  Va 

Hon.  ALSTON  O.  DAYTON,  Dietrict  Judge,  N.   D.  West  Virginia Phlllppl.  W.  Va 

Hon.  BENJAMIN  F.  KELLER,  District  Judge,  8.  O.  Wert  Virginia.... Charleston.  W.  Ta 


FIFTH  CIRCUIT 


Hon.  JAMES  CLARK  HcRBYNOLDS,  Circuit  Justice   Washlnston,  D.  C\ 

Hen.  DON  A.    PARDEE,   Clroult  Judge Atlanta,   Ga 

Hon.  RICHARD  W.  WALKER.  Circuit  Judge Hantsrilie,  All. 

Hon.  ROBERT  LYNN  BATTS,  Circuit  Judge Austin,  Tex. 

Hon.  HENRY  O.  CLAYTON,  District  Judge.  N.  and  M.  D.  Alabama.... Montgomerr,  Ala 

Han.  WILLIAM  I.  GRUBB,  DUtrict  Judge,  N.  D.  Alabama ....Birmingham,  Alt- 

Hon.  ROBERT  T.  ERVIN,  District  Judge,  B.  D.Alabama Mobile,  Ala 

Hon.  WILLIAM    B.    SHEFFARD,  District  Judge,  N.  D.  Florida Pensaoola.  Fla- 

Hon.  RHYDON  M.  CALL,  District  Judge,  8.  D.  Florida JaokaonTllls.  Fla 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,   N.    D.   Georgia Atlanta.  Ga 

Hon.  EMORY  SPEBR,  District  Judge,  S.  D.  Georgia* Macon,  Ga 

Hon.  BEVERLY  D.  EVANS,  District  Judge,  S.  X>.  Georgia   Barannah.  Gi. 

Hon.  RUFD8  B.  FOSTER,  District  Judge,  E.  D.  Iiouislana New  Orleans  La 

Hon.  GEORGE  W.  JACK,  District  Judge,  W.  D.  Ixiuislana  Shreveport.   Ia 

Hon.  EDWIN   R.  HOLMES,  District  Judge,  N.  and  S.  D.  Mississippi  Jackson,  Mln. 

Hon.  GORDON  RUSSELL,   District  Judge,    E.    D.    Texas Sherman,   Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas Dallas,  Tei. 

Hon.  JAMES  CLIFTON  WILSON,  District  Judge,  N.  D.  Texas* Ft  Worth,  Tn. 

Hon.  DUVAL  WEST,  District  Judge,  W.  D.  Texas San  Antonio.  Tet 

Hon.  JOSEPH  C.  HUTCHKSON,  Jr.,  District  Judge,  S.  D.  Texas  Houston,  T«x. 

Hon.  WILLIAM  R.  SMITH,  District  Judge,  W.  D.  Texas Bl  Paso,  To. 


SIXTH  CIRCUIT 


Hon.  WILLIAM  R.  DAY.   Circuit  Jnstloa Washlnston,    D.  C. 

Hon.  JOHN  W.  WARRINGTON,  Clrcnlt  Judge... ClndnnaU,  OUa 

Hon.  LOYAL  E.  KNAPFEN,  Circuit  Judge Grand   Rapids.  Mich. 

Hon.  ARTHUR  C.  DBNISON,  Circuit  Judge Grand  Rapids,-  Midi. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge,  E.  D.  Kentucky Marsrille,  Kj.\ 

Hon.  WALTER  EVANS,  District  Judge,   W.    D.   Kentucky Lonlsrllle,  Ky. 

Hon.  ARTHUR  J.  TUTTLE,  District  Judge,   E.    D.    Michigan Detroit  Ulck. 

Hon.  CLARENCE  W.  SESSIONS.  District  Judge,  W.  D.  Michigan Grand  Rapids,  Uldi. 

Hon.  JOHN  M.  KILLITS,  District  Judge,  N.  D.  Ohio Toledo,  Ohla 

Hon.  D.  C.  WKSTKNHAVER,  District  Judge.  N.  D.  Ohio  Cleveland.  Ohio. 

Hon.  JOHN  B.  SATER,  District  Judge,  S.  D.   Ohio Coluinbus,  OUa. 

Hon.  HOWARD  C.  HOLLISTER,  District  Judge,  S.  D.  Ohio Olnelnnatl,  Ohio. 

Hon.  EDWARD  T.  SANFORD,  District  Judge,  B.  and  M.  D.  Tennessee.  .KnoxTUIe.  Teaa 
Hon.  JOHN  B.  HcCALL,  District  Judge,   W.   D.  Tennessee Memphis,  Teas. 

SEVENTH  CIRCUIT 

Hon.  JOHN  H.   CLARKE,   Circuit  JusUce WashlnKton.  D.  C. 

Hon.  FRANCIS    E.    BAKER,    Circuit    Judss Goshen.    Ind. 

Hon.  JULIAN   W.    MACK,   Circuit  Judge Chloago,   la 

Hon.  SAMUBL   ALSCHULER.    Circuit   Judge Cblcago.    IQ- 

>  Died  December  13,  1»18.  'Appointed  March  5.  1>U. 
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Hon.  BVAN  A.  EVANS.  Circuit  Judje  Bamboo.  Wl». 

Hon.  QBOROB  T.  PAOB,  Circuit  Judge* Paorla,  111. 

Hon.  KENXSAW  M.  L.ANDIS.  DUtrlct  Jodga.  N.  D.  nilDols Cblcago,   111. 

Hod.  GBOROE  A.  CARPENTER.  District  Jnds*.  N.  D.  IllinoU Cblcaco,  lU. 

Hon.   LiOUIB  FITZHENRT.  DUtrlct  Judge.  8.  D.  Illinole Bloomlngton,  III. 

Hon.  OKORGB  W.  ^NQLISH,  DlBtrlct  Judge,  B.  D.  IlUaoU DuiTille.  III. 

Hon.  AXBBRT  B.  ANDERSON,  District  Judge,   Indlaaa Indianapolis,  Ind. 

Hon.  FBRDINAND    A.  OEIQER,  DiaUlct  Judge,  E.  D.  Wlaeonsln Hllwaukae,  Wis. 

Hon.  ARTHUR  U  SANBORN.  DlBtrlet  Judge.  W.  D.  Wisconsin Ifadiaon,  Wis. 

EIGHTH  CIRCUIT 

Hon.  WILLIS  VAN  DEVANTBR,  Ciroult  Justice Wasblngton,  D.  C. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St   Paul,  Minn, 

Hon.  WILLIAM  C.   HOOK,   Circuit  Judge LeaTenwortb.    Kan. 

Hon.  WALTER  I.  SMITH,  Circuit  Judge Council   BluOs,   Iowa. 

Hon.  JOHN  E.  CARLANQ,  Circuit  Judge Wasblngton.   D.  C. 

Hon.  KIMBROUGH  STONE.  Circuit  Judge Kansas  Cltjr,  Ho, 

Hon.  JACOB  TRIEBBR,  District  Judge,  E.  D.   Arkansas Little  Rock.  Ark. 

Hon.  FRANK  A.  YOUMANS,   District  Judge,  W.  D.  Arkansas  Ft.  Smitk,  Ark. 

Hon.  ROBERT  B.  LEWIS,  District  Judge,    Colorado Denver,   Colo. 

Hon.  HBNRT  T.  REED,  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  MARTIN  J.  WADE,  District  Judge.  8.  D.  Iowa Iowa  City,  Iowa. 

Hon.  JOHN  C.  POLLOCK.  District  Judge,  Kansas Kansas  City.  Kan. 

Bon.  PAGB   MORRIS.    District   Judge,    HInnesoU Dulutb,    Mlnb. 

Hon.  WILBUR  F.  BOOTH.  District  Judge,  HInnesoU Minneapolis,  Minn. 

Hon.  DAVID  P.  DYER,  District  Judge,  E.   D.  Missouri St  Louis,  Me. 

Hon.  ARBA  S.  VAN  VALKBNBUROH,  District  Judge,  W.  D.  Missouri. .  .Kansas  City,  Mo. 

Hon.  THOMAS  C.    MUNGBR,    District   Judge,    Nebraska Uncoln,    Neb. 

Hon.  JOSEPH  W.  WOODROUOH,  District  Judge,  Nebraska Omabs,   Neb. 

Hon.   COLIN  NEBLETT,   Distrirt  Judge,  New  Mexico t Santa  <rC,  N.  M. 

Hon.  CHARLES  F.  AMIDON,  District  Judge,   Nortb  Dakota Fargo.  N.  D. 

Hon.  ROBERT  L.  WILLIAMS,  District  Judge,  B.  D.  Oklahoma* Muskogeo,  Okl. 

Hon.  JOHN  H.  COTTBRAL,  District  Judge,  W.  D.  Oklahoma Guthrie,  Okl. 

Hon.  JAMES  D.  ELLIOTT,  District  Judge,  South  DakoU Sionz  Falls.  8.  D. 

Bon.  TILLMAN  D.  JOHNSON,  District  Judge,  Utah  .Ogden.  UUb. 

Hon.  JOHN  A.  RINER,  District  Judge,  Wyoming Cheyenne,  Wyo. 

NINTH  CIRCUIT 

Hon.  JOSEPH  McKENNA,  Circuit  Justice Washington,   D.   C. 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge Portland.   Or. 

Hon.  ERSKINB  M.  ROSS.  Circuit  Judge Los  Angeles,  Cal. 

Hon.  WILLIAM  W.  MORROW,  Circuit  Judge San  Francisco,  Cal. 

Hon.  WILLIAM  H.  HUNT,   Circuit  Judge Washington,   D.  C. 

Hon.  WILLIAM  H.  SAWTELLE.   District  Judge,  Arizona Tucson,  Arix. 

Hon.  BENJAMIN  F.  BLEDSOE,  District  Judge,  8.  D.  Calltornla Los  Angeles,  Cal. 

Hon.  OSCAR  A  TRIFPET.  District  Judge,  S.  D.  Calltornla Los  Angeles.  OaU 

Hon.  WILLIAM  C.  VAN  FLEET,  District  Judge,  N.  O.  Calltornla San  Francisco,  Cal. 

Hon.  MAURICE  T.  DOOUNO,  District  Judge,  N.  D.  Calltornla San  Francisco,  Cal. 

Hon.  FRANK  8.  DIETRICH,  District  Judge,  Idaho Boise,  Idaho. 

Hon.  GEORGE  M.  BOURQUIN,  District  Judge,  Montana Butte.  Mont 

Hon.  EDWARD  8.  FARRINGTON.  District  Judge.  Nevada Carson  City,  Not. 

Hon.  CHARLES  E.  WOLVERTON,  District  Judgs,  Oregon Portland,  Or. 

Hon.  ROBERT  8.   BEAN,  District  Judge,    Oregon Portland,   Or. 

Hon.  FRANK  H.  RUDKIN,  District  Judge,  B.  D.  Washington Spokane,  Wash. 

Hon.  EDWARD  E.  CDSHMAN,  District  Judge,  W.  D.  Washington Seattle.  Wash. 

Hon,  JEREMIAH  NBTCRER,  District  Judge,   W.    D.   Washington Seattle,   Wash. 

*  Appointed  March  1,  UU.  *  Confirmed  January  7.  UU. 
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ARGUED  AND  DETERMINED 

IN  TBK 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


STEKNBUBG  v.  M.  COHEN  A  CO.  et  aL 

(Clrcnlt  Goart  of  Appeals,  First  Circuit      December  18,  1918.) 

No.  1375. 

1.  Bakkbttptcy  «=>228 — Rkfereb— Pindiwg. 

No  arbitrary  rule  can  be  laid  down  for  determining  the  wel^t  which 
sbonld  be  attached  to  a  finding  of  fact  by  -a  bankruptcy  referee;  but,  aa 
bis  position  and  &a.ty  are  analogous  to  those  of  a  special  master,  the  rules 
applicable  to  a  master's  report  apply  to  a  referee's  finding  of  fact,  and  if 
It  is  based  on  conflicting  evidence,  involving  credibility,  and  the  refen^e 
has  beard  the  witnesses,  the  District  Judge  should  not  disturb  his  find- 
ing, unless  there  Is  most  cogent  evidence  of  mistake^ 

2.  Bankbttptct  ^=3228 — Refbbbb— Firdinq. 

A  finding  of  the  referee,  which  was  mainly  based  on  deduction  from 
established  facts,  and  which  was  to  the  opposite  effect  of  an  earlier  re- 
port, may  well  be  disregarded  by  the  trial  court. 

3.  Baskbdptct  «=>414(3) — Dischabgb— Failubk  to  Keep  Books. 

On  petition  of  a  bankrupt  for  discharge,  held  that,  under  the  evidence, 
a  denial  of  the  discharge,  on  the  ground  that,  with  intent  to  conceal  his 
financial  condition,  the  bankrupt  concealed,  destroyed,  and  failed  to  keep 
books,  was  waxranted. 

Appeal  frMn  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  James  M.  M6rton,  Jr.,  Judge. 

In  the  matter  of  Israel  Stemburg,  bankrupt.  On  .objections  of  M. 
Cohen  &  Co.  and  others,  creditors,  the  petition  of  the  bankrupt  for 
discharge  was  denied,  and  from  the  order  refusing  discharge  (249  Fed. 
980)  he  appeals.    Affirmed. 

Charles  H.  Dow,  of  Boston,  Mass.  (Samuel  Sigilman,  of  Boston, 
Mass.,  on  the  brief),  for  appellant. 

Joseph  B.  Jacobs,  of  Boston,  Mass.  (Jacobs  &  Jacobs,  of  Boston, 
Mass.,  on  the  brief),  for  appellees. 

Before  BINGHAM,  JOHNSON,  and  ANDERSON,  Circuit 
Judges. 

ANDERSON,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the 
District  Court  refusing  the  bankrupt  his  discharge.     The  appellees 

«s»For  other  easaa  see  same  topic  ft  KEY-NUUBBR  la  all  Key-Numbered  DlgmtM  ft  Indeze* 
264F.— 1 
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set  forth  four  objections  to  the  petition  for  discharge,  the  first  of 
which  is : 

"That  with  Intent  to  conceal  his  financial  condition  he  destroyed,  concealed 
and  failed  to  keep  books  of  account  or  records  from  wbldi  sadl  condltloo 
might  be  ascertained." 

The  District  Court  sustained  the  first  objection,  and  on  that  ground 
refused  the  discharge.  The  remaining  objections  were  not  passed 
upon. 

The  essential  facts  are  as  follows :  On  December  19,  1916,  an  in- 
voluntary petition  was  filed  by  three  friendly  crieditors  against  Israel 
Stemburg.  Prior  to  adjudication  terms  of  oxnposition  were  offered 
which  were  referred  to  the  referee  to  ascertain  and  report  the  facts. 
The  referee  reported  against  the  offer,  and  the  composition  was  not 
confirmed.  The  bankrupt's  petition  for  discharge  was  referred  to  the 
same  referee  to  ascertain  and  report  the  facts.  In  the  referee's  report 
concerning  the  discharge  he  incorporated  by  reference  the  report  made 
by  him  in  relation  to  the  offer  of  composition. 

It  appeared  that  the  bankrupt  conducted  a  retail  clothing  store  on 
Castle  street,  Boston,  selling  wholly  for  cash,  his  receipts  averagine 
from  $200  to  $300  a  week ;  Siat  his  expenses  for  rent,  light,  help,  and 
his  own  drawing  account  of  about  $60  per  week,  were  $125.  In  the 
spring  of  1916  the  bankrupt  got  hard  up  for  money,  and  went  to  even- 
body  he  could  to  raise  it,  paying  money  lenders  at  the  rate  of  one  per 
cent,  per  month.  He  borrowed  from  relatives  and  others  with  whom 
he  long  had  had  friendly  relations.  As  to  the  lack  of  books,  the  ref- 
eree found  in  his  first  report,  filed  June  19,  1917,  as  follows: 

"Although  the  bankrupt  had  some  years  before  kept  a  book  of  account,  1 
do  not  regard  his  failure  to  keep  books  In  connection  with  his  business  con- 
ducted on  a  cash  basis  as  sufficient  to  sustain  the  spedflcation,  but  taken  In 
connection  with  his  failure  to  account  for  or  deposit  moneys  after  November 
1.3,  1916,  except  for  the  one  d^osit  of  $307  on  December  1,  I  regard  such  con- 
duct as  evidencing  an  latent  to  conceal  his  true  financial  condition.  Tte 
transfer  of  a  p^cy  of  Insurance  to  his  wife,  on  whldi,  he  subseauently  paid 
a  premium  In  a  substantial  sum,  the  purchase  for  his  wife  of  a  valuable  gar- 
ment even  after  the  filing  of  the  petition  In  bankruptcy  and  payment  therefor 
out  of  funds  of  which  be  was  trustee  for  bis  creditors,  and  also  tlie  loss  of 
at  least  $50  of  such  moneys  In  playing  cards  with  Simons  and  Ebist^,  and 
the  giving  of  a  note  to  his  nephew,  L«w  Goldman,  for  $250,  the  same  being 
for  certain  commissions  on  sales  extending  over  a  long  period  on  a  peroentasi' 
basis,  which  the  t>ankrupt  himself  seemed  in  some  donbt  about,  are  Itntwrtsnt 
upon  the  question  of  good  faith  and  proper  conduct,  which  are  ess^itial  de- 
ments in  cases  where  composition  is  offered  to  one's  creditors." 

In  his  second  report,  filed  March  5,  1918,  the  referee,  dealing  with 
substantially  the  same  specifications,  found  as  follows : 

"As  to  the  others  (L  e.,  the  specifications),  as  pointed  out  in  my  former  re- 
port, there  was  here  a  clear  preparation  for  bankruptcy  by  the  transfer  of  a 
policy  of  insurance  to  his  wife,  and  preferential  payments  (for,  while  the  pe- 
tition was  not  voluntary,  it  was  friendly),  but  the  policy  had  little  or  do 
paid-up  value,  and  its  transfer  was  a  matter  at  record.  Preferential  pay- 
ments, though  in  this  case,  I  believe,  clearly  recoverable,  and  fum^hlng  tlie 
basis  for  my  recommending  that  the  proposed  composition  was  not  for  the 
best  Interests  of  creditors,  will  not  in  and  of  themselves  bar  a  discharge. 

"On  the  remaining  specifications  it  comes  to  the  matter  of  whether  a  ca^ 
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business,  sndi^as  this  was,  requlren  the  keeping  of  books,  aa  the  whole  con- 
tention cm  the  score  of  concealment  of  assets  has  to  do  with  the  disposition 
-of  a  sum  not  exceeding  $100,  and  probably  even  less,  being  the  dlffer^ice  be- 
tween nndonbted  expenses  and  receipts  which  have  now  to  be  established  by 
oral  evidence.  It  has  been  Impossible  for  me  to  regard  the  transactions  of 
this  bankrupt  In  any  other  light  than  that  of  a  man  struggling  to  get  out  of 
his  diStcTilties,  and  that  there  was  from  start  to  finish  no  actual  intent  to 
<x>nceal  his  true  financial  condition.  I  think  the  case  clearly  distinguishable 
from  In  re  Kaplan  (D.  G.)  245  £>ed.  222,  both  as  to  the  conduct  of  the  bank- 
rapt  before  as  well  as  after  the  petition  was  flled." 

The  District  Court  at  the  conclusion  of  the  arguments  gave  oral 
judgment  (thereafter  reduced  to  writing)  as  follows : 

"It  Is  evident  that  we  are  dealing  here  with  a  bankruptcy  which  was  es- 
sentially fraudulent;  and  the  bankrupt's  acts  and  omissions  are  to  be  con- 
sidered with  that  fact  In  ndnd.  The  failure  was  carefully  prepared  for, 
weeks  ahead.  Up  to  INovember  13th  there  had  been  deposits  of  more  or  less 
regularity  In  the  bank.  Beginning  on  that  date  they  entirely  ceased,  with 
one  exception  (said  to  have  been  of  borrowed  ilioney),  which  was  made  to 
meet  a  note  coining  due.  As  to  how  much  money  was  taken  in  during  the  five 
or  six  weeks  between  that  time  and  the  appointment  of  the  receiver  on  De- 
cember 29,  1916,  there  Is  not  a  scrap  of  written  evidence,  and  no  evidence  at 
all  except  the  oral  testimony  of  the  bankrupt  He  was  carefully  forelaylng 
for  bankruptcy  during  this  Interval,  paying  up  the  notes  on  which  hi?  broth- 
ers-in-law had  Indorsed,  giving  bonds  (which  would  be  avoided  by  bankrupt- 
cy), with  them  or  other  relatives  as  sureties,  to  dissolve  attachments,  etc. 
Altiiough  the  gross  recelpta  of  h^  business  were  about  $250  a  week,  and  he 
saw  failure  ahead,  he  k^t  absolutely  no  accounts  of  any  kind.  Even  after 
the  petition  was  filed  he  continued  to  make  preferential  payments  to  protect 
relatives,  and  to  use  money  which  he  then  had  for  gambling  at  cards.  The 
amount  so  lost  was  not,  on  his  own  statement,  large,  but  it  was  substantial. 
See  In  re  Shrimer  (D.  O.)  228  Fed.  794,  36  Am.  Bankr.  Rep.  404. 

"In  spite  of  the  learned  referee's  finding  to  the  contrary,  I  cannot  escape 
the  conclusion  that  the  failure  to  keep  anything  In  the  way  of  accounts  or 
memoranda  during  the  important  Interval  just  preceding  the  failure  was  as- 
sociated in  the  bankrupt's  mind  with  his  intention  to  go  into  bankruptcy  In 
such  a  way  as  to  advantage  his  relatives  and  himself  at  the  expense  of  his 
creditors,  and  was,  in  part  at  least,  for  the  purpose  of  having  no  statements 
or  accounts  which  would  prove  troublesome.  See  McKlbbon  v.  Haskell,  28 
Am.  Bankr.  Rep.  588,  198  Fed.  639,  117  C.  0.  A.  343  (C.  C.  A.  8th  Olr.). 

"The  filing  of  the  petition,  while  not  divesting  the  bankrupt  of  title  to  his 
property,  constitutes  him  in  ^ect  a  trustee  for  the  benefit  of  his  creditors 
from  that  time  until  adjudication  when  that  follows.  Bailey,  Trustee,  v.  Ba- 
ker Ice  Machine  Co.,  239  tJ.  S.  268,  275,  276,  36  Sup.  Ot  50,  60  L.  Ed.  275. 
Granting  that  he  has  power  to  dispose  of  his  property  in  the  ordinary  course 
of  business  in  the  Intervals,  and  even  that  he  may  4o  so,  by  making  prefer- 
ential payments  not  tainted  with  actual  fraud  (but  without  so  deciding),  he 
certainly  has  no  right  to  use  his  property  for  gambling  after  the  petition  Is 
flled ;  and  it  seems  probable  that  property  so  used  is  fraudulently  conveyed 
within  section  14;  but  It  Is  unnecessary  to  decide  this  point." 

[  1  ]  In  behalf  of  the  bankrupt  it  is  urged  that  this  court  should  fol- 
low the  second  finding  of  the  referee  and  reverse  the  finding  of  the 
District  Court.  Conceding  that  "no  precise  quantitive  weight  is  in  this 
district  assigned  to  the  findings  of  fact  made  by  the  referee"  (In  re 
Swift  [D.  C]  118  Fed.  348),  the  appellant  contends  nevertheless  that, 
in  so  far  as  the  referee's  findings  depend  upon  the  credibility  of  wit- 
nesses seen  and  heard  by  him,  that  finding  should  not  be  disturbed 
unless  he  is  clearly  in  error.    We  are  content  to  follow  the  doctrine  laid 
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down  by  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in  Oluo 
VaUey  Bank  Co.  v.  Mack,  163  Fed.  155,  89  C.  C.  A.  605,  24  L.  R. 
A.  (N.  S.)  184,  in  an  opinion  by  Circuit  Judge  (afterwards  Justice) 
Lurton : 

'  "No  arbitrary  rale  can  be  laid  down  for  determining  the  welsht  whidt 
should  be  attached  to  a  finding  of  fact  by  a  bankrupt  referee.  His  position 
and  duties  are  analogoiia,  however,  to  those  of  a  special  master  directed  to 
take  evidence  and  report  his  conclusions,  and  the  rule  applicable  to  a  review 
of  a  referee's  finding  of  fact  must  be  substantially  that  applicable  to  a  mas- 
ter's report  TUghman  v.  Proctor,  125  U.  S.  137,  8  Sup.  Ot  894,  31  L.  M. 
664 ;  Davis  v.  S<diwartz,  165  U.  S.  631,  16  Sup.  Ot  237,  39  Ix  Ed.  28»;  EmU 
Klewert  &  Co.  v.  Juneau,  78  Fed.  708,  24  C.  C.  A.  294 ;  a?ug  River  Oa  v.  Bri- 
gel,  86  Fed.  818,  30  C.  O.  A.  415.  Much  In  both  cases  most  dep^id  upon  tlie 
character  of  the  finding.  If  It  be  a  deduction  from  established  fact  the  find- 
ing would  not  carry  any  great  weight  for  the  judge,  having  the  same  facts, 
may  as  well  draw  Inferences  or  deduce  a  conclusion  as  the  referee.  But,  it 
the  finding  Is  based  upon  confiictlng  evidence  Involving  questions  of  credi- 
bility and  the  referee  has  heard  the  wltnesaes,  much  greater  weight  natu- 
rally attaches  to  his  conclusion,  and  the  weight  of  authority  Is  that  the  dis- 
trict Judge,  while  scrutinizing  with  care  his  conclusions  upon  a  review, 
should  not  disturb  his  finding  unless  there  is  most  cogent  evidence  of  a  mis- 
take and  miscarriage  of  Justice.  Loveland  on  Bankruptcy,  §  32a;  In  re 
Swift  (D.  C.)  118  Fed.  348 ;  In  re  Rider  (D.  C.)  96  Fed.  811 ;  In  re  Waxel- 
baum  (D.  C.)  101  Fed.  228;  In  re  Stout  (D.  C.)  109  Fed.  794;  In  re  Miner  (D. 
C.)  117  Fed.  953." 

[2]  In  the  case  at  bar  the  question  for  determination  is  mainly,  if 
not  entirely,  one  of  deduction  from  established  facts.  It  does  not 
turn  chiefly  upon  questions  of  credibility  arising  in  conflicting  evi- 
dence. Moreover,  the  referee's  conclusion  in  his  second  report  that  in 
this  case  "there  was  from  start  to  finish  no  actual  intent  to  conceal 
his  [the  bankrupt's]  true  financial  condition,"  may  be  regarded  as  no 
more  than  offsetting  his  earlier  conclusion  to  the  opposite  effect ;  nor 
does  his  later  report  set  forth  any  very  satisfactory  reason  for  his 
changed  view  concerning  the  b<inkrupt's  intent.  Under  these  circiun- 
stances,  the  district  judge  was  well  warranted  in  drawing  his  own  con- 
clusions from  the  admitted  facts  and  evidence,  little  influenced  by  the 
last  conclusion  of  the  referee. 

[3]  It  is  beyond  dispute  that  the  bankrupt  against  whom  the  friend- 
ly petition  was  filed  in  December,  1916,  found  himself  in  embarrassed 
circumstances  as  early  as  the  spring  of  that  year.  It  is  a  reasonable 
inference,  as  found  by  the  District  Court,  that  he  had  bankruptcy  in 
contemplation  for  a  considerable  time  before  the  friendly  petition  was 
filed.  During  that  period  he  did  what  he  could  to  exonerate  the  rela- 
tives from  whom  or  on  whose  credit  he  had  borrowed.  He  transferred 
an  insurance  policy  to  his  wife  on  November  2,  1916,  and  thereafter- 
wards,  cm  or  about  December  10,  1916,  paid  a  substantial  sum  as 
an  overdue  premium  on  that  policy.  Apparently  that  sum  was  $137; 
the  record  is  not  entirely  clear  as  to  the  amount.  Even  after  the 
the  filing  of  the  petition  in  bankruptcy  he  indulged  himself  in  friendly 
games  of  poker  with  his  relatives,  losing  to  them  at  least  $50  of  money 
which  obviously  belonged  to  his  creditors.  Under  these  circumstances, 
inferences  in  favor  of  his  good  faith  in  changing  his  meager  bookkeep- 
ing methods  are  not  easily  drawn. 
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While,  as  the  referee  finds,  his  mere  failure  to  -keep  ordinary  books 
of  account  for  a  cash  sales  business  would  not  in  and  of  itself  be  a  bar 
to  his  discharge  (compare  In  re  Hodge  [D.  C]  205  Fed.  824,  826, 
and  In  re  Newbui^  and  Dunham,  209  Fed.  195,  126  C.  C.  A.  207),  yet 
the  bankrupt's  failure  to  make  after  November  13  any  deposits  in 
the  bank  account,  which  he  did  keep,  is  persuasive  evidence  that  ho 
intended  thereby  to  conceal  his  real  financial  condition.  A  deposit 
book  and  a  check  book  showing  the  disposition  of  cash  may  be  most 
important  means  of  determinin^f  the  financial  condition  of  a  small  mer- 
chant carrying  on  a  business  hke  that  of  the  bankrupt.  There  is  no 
adequate  explanation  of  his  failure  after  November- 13  to  make  de- 
posits as  he  had  hitherto  done.  It  is  argued  that  he  used  the  proceeds 
of  his  cash  sales  mainly  in  paying  seven  notes  aggregating  $1,625.  Un- 
doubtedly these  payments  would  account  for  part  of  the  proceeds  of 
the  sales;  but  the  very  fact  that  he  paid  these  in  cash  instead  of  by 
check  from  deposits  regularly  made  warrants  an  inference  that  he  may 
have  received,  as  the  appellees  claim,  sums  substantially  in  excess  of 
the  amounts  thus  accounted  for.  At  any  rate,  as  found  by  the  District 
Court,  his  utter  failure  during  this  critical  period,  when  he  was  in  con- 
templation of  bankruptcy,  either  to  make  any  deposits  from  the  pro- 
ceeds of  sales,  or  by  any  other  method  of  bookkeeping  to  keep  track  of 
the  amount  of  money  which  he  received,  and  his  disposal  thereof,  fully 
sustains  the  finding  of  the  District  Court  "that  his  failure  to  keep 
books  was  with  intent  to  conceal  his  financial  condition." 

The  finding  of  the  District  Court  sustaining  the  first  specification 
and  denying  the  bankrupt  his  discharge  must  be  affirmed. 

The  decree  of  the  District  Court  is  affirmed,  and  the  appellees  re- 
cover their  costs  of  appeal. 


WING  V.  SEDGWICK. 

SAME  V.  McCALLUM. 

(Circalt  Oonrt  at  Appeals,  rirst  Clrcnit.    October  3,  1918.    Petition  for 
Behearlng,  December  11,  1918.) 

Nos.  1334,  1336. 

1.  COBFOBATIONS  *=109(1) — SUBSCRIPTIONS  TO  STOCK — OONSTBUCTION  OF  CON- 

TKACT. 

Authority  given  syndicate  managers  by  each  several  signer  of  an  un- 
derwrlttng  agreement  for  the  stock  of  a  corporation  to  borrow  money  to 
the  amount  of  his  subscription,  to  make  Immediate  payment  for  the 
stock,  "upon  such  terms"  as  they  might  be  able  to  arrange  with  the 
lenders,  and  to  pledge  the  agreement  as  security,  held  broad  enough  to  em- 
power them  to  execute  their  note  to  the  corporation  and  to  deposit  the 
agreement  with  a  trustee  as  collateral. 

2.  OoBFORATions  e=>&2 — CAprrAi.  Stock — Jjeoalttt  of  Issite. 

.  Under  General  Corporation  Law  N.  J.  {  48,  providing  that  nothing  but 
money  shall  be  considered  as  payment  for  capital  stock  of  a  corporation, 
except  In  case  of  purchase  of  property,  where  a  note  was  made  to  a 
corporation  in  which  it  sold  participation  certificates  for  cash,  stock 
Issoed  to  the  amount  of  sodi  ca^  was  full-paid  and  valid. 
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3.  COSFOBATIOIfB     «S»148(2) — STOCK     UirOBBWBtTIIlO     AOBEEVEIfT— CONSnUC- 

Tion. 

Where  an  underwriting  agreement  for  stock  of  a  corporation  author- 
ized syndicate  managers  to  borrow  money  to  i>ay  for  the  stock,  and  to 
pledge  the  agreement  as  security,  "without  the  duty  on  the  part  of  sodii 
lender  to  Inquire  into  the  performance  by  the  syndicate  managers  of  &nf 
of  their  obligations  hereunder,"  the  rights  of  lenders  could  not  be 
affected  by  the  fact  that  the  money  borrowed  was  not  all  applied  to  tne 
purchase  of  stock. 

4.  CoBPORATioNS  «=>123(10) — Stock  Undbbwibtiwq  Aobeement^— Actiok  by 

Pu;nOKE. 

The  declaration  In  an  action  by  a  trustee  on  an  underwriting  agree- 
m^it  for  stock  of  a  corporation,  which  In  accordance  with  its  terms  was 
pledged  with  plaintiff  to  secure  a  note  In  whldi  participation  certifl- 
cates  were  Issued  and  sold,  held  to  state  a  cause  of  action  in  favor  of  the 
holders  of  such  certificates.  ' 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  James  lyl-  Morton,  Jr.,  Judge. 

Actions  by  Thomas  E.  Wing,  trustee,  against  Alexander  Sedgwick 
and  against  Alexander  McCaUtun.  Judgments  for  defendants  (244 
Fed.  199),  and  plaintiff  brings  error.  Judgments  vacated,  and  cases 
remanded. 

Burt  D.  Whedon,  of  New  York  City  (Philip  W.  Russell  and  Wing  & 
Russell,  all  of  New  York  City,  and  C.  A.  Hight  and  Coolidfee  &  Hight, 
all  of  Boston,  Mass.,  on  the  brief),  for  plaintiff  in  error. 

Hector  M.  Hitchings,  of  New  York  City,  and  William  R,  Sears, 
of  Boston,  Mass.  (Whipple,  Sears  &  Ogden,  of  Boston,  Mass.,  on 
the  brief),  for  defendants  in  error. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  BROWN, 
District  Judge. 

BINGHAM,  Circuit  Judge.  These  are  writs  of  error  from  judg- 
ments in  favor  of  the  defendants  in  the  United  States  District  Court 
for  Massachusetts  upon  demurfers  to  declarations.  Each  action  was 
brought  against  an  underwriter  to  recover  his  individual  subscrip- 
tion to  an  underwriting  agreement  which  was  pledged  with  the  plain- 
tiff, as  trustee,  to  secure  a  certain  loan  or  loans  provided  for  in  the 
underwriting  agreement,  as  will  hereafter  more  particularly  appear. 

The  declarations  in  each  action  were  the  same,  the  only  difference 
being  in  the  amount  of  the  individual  underwriter's  subscription  and 
the  sums  due  thereon.  In  No.  1334  it  was  alleged:  (1)  That  the 
plaintiff  was  a  citizen  of  the  state  of  New  York ;  (2)  that  the  defend- 
ant was  a  citizen  of  Massachusetts ;  (3)  that  on  or  about  the  1st  day 
of  September,  1907,  the  defendant,  desiring  to  provide  for  the  pur- 
chase of  certain  shares  of  the  capital  stock  of  the  Refugio  Syndicate, 
a  New  Jersey  corporation,  made  a  contract,  in  writing,  with  George 
W.  McElhiney  and  Ernest  A.  Wiltsee,  called  therein  "syndicate 
managers,"  whereby  the  defendant  undertook  to  pay  $9,200  to  the 
said  McElhiney  and  Wiltsee  as  such  syndicate  managers,  at  the  times 
and  upon  the  terms  and  conditions  therein  set  out  (a  copy  of  the  con- 
tract, marked  "Schedule  A,"  was  annexed  to  the  declaration  and 
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made  a  part  thereof) ;  that  within  90  days  from  the  date  of  said  con- 
tract subscriptions  to  the  amount  of  at  least  $500,000  were  made  there- 
to, so  that  the  said  contract,  in  accordance  with  its  terms,  became 
binding  and  effective,  and  thereafter  subscriptions  to  the  full  amount 
of  $800,000  were  made  to  said  contract ;  (4)  that  thereafter,  and  pur- 
suant to  the  ccmtract  (Schedule  A),  and  to  carry  out  the  purpose  and 
provisions  thereof,  the  said  McElhiney  and  Wiltsee  subscribed  as 
such  syndicate  managers,  and  agreed  to  take  and  pay  for  8,000  shares, 
of  the  par  value  of  $100  each,  of  the  capital  stock  of  Refugio  Syn- 
dicate;  (5)  that  the  said  syndicate  managers,  being  by  the  contract 
(Schedule  A)  authorized  to  borrow  the  sum  of  $800,000  and  to  incur 
a  liability  for  the  interest  thereon  as  such  syndicate  managers,  for 
the  purpose  of  paying  for  the  aforesaid  stock  so  subscribed  for,  did, 
pursuant  to  the  terms  of  said  contract,  make  and  execute  and  deliver, 
as  syndicate  managers,  their  promissory  note,  payable  on  March  1, 
1909,  to  bearer,  for  the  sum  of  $800,000,  and  said  syndicate  managers, 
as  therein  authorized,  pledged  said  contract  (Schedule  A)  as  collat- 
eral security  for  the  payment  of  their  said  note,  together  with  the 
capital  stock  of  Refugio  Syndicate  held  by  them  as  syndicate  mana- 
gers, with  the  Guardian  Trust  Company  of  New  York,  as  trustee 
under  a  certain  agreement  in  writing  dated  March  2,  1908,  a  copy  of 
which  is  annexed  hereto,  made  a  part  hereof,  and  marked  "Schedule 
B";   that  the  aforesaid  note  was  duly  certified  by  the  trustee  in  ac- 
cordance with  the  provisions  of  said  Schedule  B ;  (6)  that  on  the  same 
day,  to  wit,  March  2,  1908,  Refugio  Syndicate,  desiring  to  realize 
upon  the  said  $800,000  note  before  the  date  of  its  maturity,  in  ac- 
cordance with  a  plan  and  agreement  arrived  at  between  it  and  the 
said  syndicate  managers  before  the  execution  and  delivery  of  said 
note  under  which  participations  in  said  note  could  be  advantageous- 
ly sold,  made  an  agreement  in  writing  with  the  Guardian  Trust  Com- 
pany of  New  York,  under  which  agreement  it  deposited  with  the 
Guardian  Trust  Company  of  New  York  the  said  $800,000  note  and 
provided  for  the  issue  by  the  said  Guardian  Trust  Company  of  New 
York  of  certificates  of  participation  in  said  note  to  purchasers  there- 
of (a  copy  of  the  agreement,  called  the  "deposit  agreement,"  marked 
"Schedule  C,"  was  annexed  to  the  declaration,  and  made  a  part  there- 
of) ;  (7)  that  after  January  1,  1909,  and  at  least  30  days  prior  to  March 
1,  1909,  the  syndicate  managers  called  upon  defendant  to  pay  on  March 
1,  1909,  the  amount  agreed  to  be  paid  by  him  in  his  said  contract 
(Schedule  A) ;  (8)  that  the  defendant  failed  and  refused,  and  still  re- 
fuses, to  pay  the  said  amount,  except  the  sum  of  $1,150  on  or  about 
July  15,  1909,  and  the  sum  of  $1,150  on  or  about  March  18,  1910; 
(9)  that  on  March  1,  1909,  the  aforesaid  note  for  $800,000  matured, 
was  duly  presented  for  payment,  and  was  not  paid,  and  is  still  un- 
paid;  (10)  that  on  or  about  the  28th  day  of  September,  1910,  there 
were  outstanding  certain  participations  in  the  said  $800,000  note, 
and  at  that  time,  by  agreement  between  the  Guardian  Trust  Company 
of  New  York,  Refugio  Syndicate,  and  the  holders  of  such  outstand- 
ing participation  certificates,  the  so-called  deposit  agreement,  a  copy 
of  which  is  marked  "Schedule  C,"  was  canceled,  and  the  said  $800,- 
000  note  was  redelivered  by  the  Guardian  Trust  Company  of  New 
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York  to  Refugio  Syndicate,  and  the  then  holders  of  partidpatioas  |; 

therein  accepted  from  Refugio  Syndicate  its  certificates  of  participa-  ' 

tion  in  the  place  and  stead  of  certificates  of  participation  theretofore  ; 

issued  to  them  by  the  Guardian  Trust  Company  of  New  York;  (11)  i 

that  on  September  28,  1910,  the  Guardian  Trust  Company  of  New  . 
York,  by  instrument  in  writing  and  in  accordance  with  the  provisions  | 

of  agreement.  Schedule  B,  resigned  as  trustee,  which  said  resigna- 
tion was  duly  accepted  and  consented  to,  and  upon  the  same  day,  to  < 
wit,  September  28,  1910,  the  plaintiff  was  duly  appointed  trustee  in  i 
the  place  of  Guardian  Trust  Company  of  New  York,  duly  qualified  ■ 
as  substituted  trustee,  and  is  now,  and  ever  since  has  been,  acting 
as  such  substituted  trustee;  (12)  that  on  September  28,  1910,  Consol-  j 
idated  Gold  Fields  of  South  Africa,  Limited,  a  corporation  duly  or- 
ganized and  existing  under  the  laws  of  the  kingdom  of  Great  Britain, 
loaned  to  said  Refugio  S3mdicate  the  sum  of  $^X),000  upon  the  prom- 
issory note  of  said  Refugio  Syndicate  dated  the  same  day,  wherein 
it  promised  to  pay  the  sum  of  $300,000  to  Consolidated  Gold  Fields 
of  South  Africa,  Limited,  on  or  before  one  year  from  date  thereof ; 
(13)  that  as  collateral  security  for  the  payment  of  said  note,  said 
Refugio  Syndicate  delivered  to  said  Consolidated  Gold  Fields  of 
South  Africa,  Limited,  the  said  $800,000  note  of  the  syndicate  man- 
agers (subject  to  outstanding  participations  therein),  which  said  note 
was,  and  still  is,  secured  by  the  trust  agreement,  Schedule  B,  hereto 
annexed;  (14)  that  on  October  25,  1911,  the  said  $300,000  note  of 
Refugio  Syndicate  being  past  due  and  unpaid.  Consolidated  Gold 
Fields  of  South  Africa,  Limited,  sold  the  said  $800,000  note  of  the 
S3mdicate  managers  at  public  auction  in  the  city  of  New  York,  and 
the  same  was  bid  in  by  James  McDougall,  the  highest  bidder,  at  such 
sale,  for  the  account  of  said  Consolidated  Gold  Fields  of  South  Af- 
rica, Limited,  the  present  owner  and  holder  of  said  note,  subject  to 
the  said  outstanding  participations  therein;  (15)  that  the  plaintiff 
has  at  all  times  since  September  28,  1910,  been  ready,  able,  and  will- 
ing, and  he  hereby  offers,  to  transfer  and  deliver  to  defendant  upon 
payment  of  the  balance  due  under  his  said  agreement  (Schedule  A) 
the  amount  of  stock  in  Refugio  Syndicate  which,  under  paragraph 
second  of  said  agreement,  he  is  entitled  to  receive;  (16)  that  the  pay- 
ment of  the  amount  due  and  owing  as  alleged  in  paragraphs  seventh 
and  eighth  herein — namely,  $6,900 — was  further  demanded  of  the  de- 
fendant by  the  plaintiff,  duly  acting  as  trustee  for  the  holders  of  the 
aforesaid  note  and  participations  therein  (for  whose  benefit  this  suit 
is  brought)  on  November  1,  1911,  but  no  part  thereof  has  been  paid; 
(17)  that  all  the  acts  of  said  syndicate  managers  in  connection  with 
the  making  and  delivery  of  their  said  $800,000  note  to  Refugio  Syn- 
dicate, the  pledging  of  the  contract  (Schedule  A)  and  the  stock  of 
Refugio  S)mdicate  as  security  for  said  note  with  Guardian  Trust 
Company  under  the  agreement.  Schedule  B,  and  the  deposit  of  said 
note  by  Refugio  Syndicate  with  Guardian  Trust  Company  and  the 
issuance  and  sale  of  participations  therein  under  the  agreement.  Sched- 
ule C,  were  done  with  the  full  knowledge  and  consent  of  the  defend- 
ant, who  afterwards  ratified  and  approved  the  same. 
The  grounds  of  demurrer  assigned  by  the  defendant  are:    (1)  The 
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declaration  does  not  state  a  legal  cause  of  action;  (2)  that  it  fails  to 
state  a  legal  cause  of  action  substantially  in  accordance  with  the  pro- 
visions of  chapter  173  of  the  Revised  Laws  of  Massachusetts;  (3) 
that  it  fails  to  state  a  legal  cause  of  action  for  the  reason  that  it  ap- 
pears therefrom  that  the  plaintiff  brings  the  same  as  trustee  appointed 
in  the  place  of  Guardian  Trust  Company  of  New  York  under  an 
alleged  agreement  or  agreements,  and  that  it  appears  from  said  dec- 
laration Aat  upon  the  same  day  upon  which  the  plaintiff  alleges  that 
he  was  appointed  the  agreement  or  agreements  aforesaid  were  canceled 
and  a  certain  $800,000  note  therein  dealt  with  was  delivered  up,  so 
that  it  appears  that  from  and  after  said  28th  day  of  September,  1910, 
it  was  impossible  for  the  plaintiff  to  be  trustee  by  reason  of  said 
agreement  or  agreements,  or  otherwise,  in  the  premises,  so  that  he 
has  no  standing  to  bring  this  action ;  (4)  that  it  fails  to  state  a  legal 
cause  of  action  for  the  reason  that  it  appears  therefrom  that  the 
plaintiff  brings  the  same  as  trustee  appointed  in  place  of  Guardian 
Trust  Company  of  New  York  under  an  alleged  agreement  or  agree- 
ments, and  that  it' also  appears  from  said  declaration  that  Guardian 
Trust  Company  had  sold  the  $800,000  underwriting  agreement,  there- 
in referred  to,  to  Consolidated  Gold  Fields  Company,  Limited,  there- 
in mentioned,  and  that  by  and  through  said  sale  it  had  parted  with 
all  power  over  said  underwriting  agreement  and  with  all  power  or 
right  to  sue  on  the  same,  so  that  it  appears  that  the  plaintiff  could 
have  no  power  as  its  successor  to  bring  suit  thereon. 

We  do  not  find  it  necessary  to  say  more  with  reference  to  the  third 
and  fourth  grounds  of  demurrer  than  that  they  are  not  well  found- 
ed in  fact.  The  declaration  does  not  set  forth,  as  the  defendant  states, 
that  upon  the  same  day  upon  which  the  plaintiff  was  appointed  trus- 
tee the  trust  agreement,  under  which  his  appointment  was  effected, 
was  canceled.  Nor  is  it  alleged  in  the  declaration  that  the  Guardian 
Trust  Company  of  New  York,  which  preceded  the  plaintiff  as  trus- 
tee, had  sold  the  underwriting  agreement  to  the  Consolidated  Com- 
pany prior  to  plaintiff's  appomtment.  The  sole  question,  therefore, 
is  whether  the  declaration  states  a  legal  cause  of  action. 

[1]  The  action  is  brought  upon  the  underwriting  agreement  of 
September  1,  1907,  which  was  entered  into  between  McElhiney  and 
Wiltsee  as  sjmdicate  managers  and  the  defendant  and  others  as  un- 
derwriters. In  this  agreement  it  appears  that  a  corporation  known  as 
the  "Refugio  Syndicate,"  having  an  authorized  capital  stock  of  $1,- 
000,000,  consisting  of  10,000  shares  of  the  par  value  of  $100,  had 
been  organized  under  the  laws  of  New  Jersey ;  that  each  underwriter 
had  paid  for  and  owned  such  proportion  of  2,000  shares  of  the  stock 
of  the  company  as  his  subscription  to  the  underwriting  agreement 
bore  to  the  total  subscriptions  thereto;  that  the  underwriters  were 
desirous  of  providing  for  the  purchase  of  the  remaining  8,000  shares 
of  the  stock,  and  in  view  of  that  entered  into  the  agreement  whereby 
they  appointed  the  syndicate  managers  their  agents,  with  certain  pow- 
ers as  to  borrowing  money  and  as  to  pledging  securities  therefor. 
In  this  agreement  each  underwriter  bound  himself  to  assign  to  the 
managers  the  number  of  shares  of  stock  then  owned  by  him  in  the 
2,000  shares  previously  purchased,  and  to  receive  therefor  from  the 
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managers  a  certificate  showing  his  interest  in  the  syndicate.  He  also 
agreed  to  pay  the  amount  of  his  subscription  as  it  appeared  upon  the 
contract,  and  was  to  receive  for  each  $800  of  his  subscription  "$1,000 
face  value  in  said  capital  stock."  The  subscription  of  each  under- 
writer was  to  be  paid  in  cash  upon  the  call  of  tiie  managers,  and  in- 
dorsed on  the  aforesaid  certificates  of  interest,  but  no  call  was  to  be 
made  prior  to  January  1,  1909,  except  in  a  certain  case  not  necessary 
to  mention.  After  January  1,  1909,  calls  were  payable  upon  30  days' 
notice.  Each  subscriber  severally,  and  not  jointly,  authorized  Uie 
managers  to  borrow  from  any  lender  or  lenders  "a  sum  not  to  exceed 
in  principal  indebtedness  his  cash  subscription"  for  such  period  as 
would  make  the  same  due  not  earlier  than  March  1,  1909,  and  "upon 
such  terms"  as  the  managers  should  be  able  to  arrange  with  the  lend- 
ers, and  to  secure  such  loan  or  loans  each  subscriber  severally  author- 
ized the  managers  to  pledge  therefor  his  subscription  to  the  under- 
writing agreement  duly  assigned,  his  shares  of  the  stock  previously 
paid  for  and  the  new  capital  stock  therein  underwritten.  It  was  also 
provided  that  the  note  or  obligations  of  the  managers  should  be  bind- 
ing upon  the  underwriters  in  favor  of  the  lender  or  its  assigns,  with- 
out the  duty  on  the  part  of  such  lender  to  inquire  into  the  perform- 
ance by  the  managers  of  any  of  their  obligations  thereunder.  The 
managers  were  authorized,  upon  the  written  approval  of  a  majority 
in  interest  of  the  tmderwriters,  to  sell  the  whole  or  any  part  of  the 
stock  for  cash  at  125  per  cent,  of  its  par  value,  but, in  case  they  did  not 
sell  the  same  prior  to  March  1,  1909,  then  said  stock,  upon  full  pay- 
ment in  cash  of  the  underwriters'  subscriptions,  was  to  be  divided 
among  thi  underwriters.  In  case  of  the  default  of  an  underwriter 
in  the  performance  of  any  of  his  agreements  the  managers  had  the 
right  to  exclude  him  from  further  interest  in  the  underwriting  agree- 
ment and  to  forfeit  any  payment  he  may  have  made  thereunder,  and 
in  case  of  default  in  the  payment  of  any  amount  agreed  to  be  paid  by 
the  underwriter  thereunder,  the  lender  or  lenders  had  the  right  to 
sell  the  stock  pledged  at  public  or  private  sale,  and  the  proceeds,  after 
payment  of  the  expenses  incident  to  the  sale,  were  to  be  applied  by 
the  lender  to  the  payment  of  the  obligation  of  the  defaulting  under- 
writer, who  was  to  remain  liable  for  any  deficiency.  The  agreement 
was  not  to  become  binding  unless  subscriptions  to  the  amount  of  $500," 
000  were  made  within  90  days  from  its  date.  The  managers  were 
to  have  the  sole  direction,  management,  and  conduct  of  the  S)mdicate, 
and  the  enumeration  of  particular  or  specific  powers  was  not  to  be 
considered  as  in  any  way  limiting  or  abridging  the  general  power  or 
discretion  intended  to  be  conferred  upon  and  reserved  to  them  for 
the  purposes  of  the  agreement. 

According  to  the  allegations  of  the  declaration,  the  managers,  hav- 
ing entered  into  the  foregoing  contract,  in  pursuance  thereof  and  for 
the  purpose  of  carrying  it  into  effect,  subscribed  and  agreed  to  pay 
for  8,000  shares  of  the  stock  of  Refugio  Syndicate.  Thereafter,  on 
March  2,  1908,  they  made  their  promissory  note  for  $800,000,  pay- 
able to  bearer  March  1,  1909,  and  delivered  the  same  to  Refugio  Syn- 
dicate for  the  purpose  of  paying  for  said  stock  in  accordance  with  a 
plan  and  agreement  between  them  and  the  company  entered  into  be- 
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fore  the  delivery  thereof, -whereby  participations  in  said  note  could 
be  sold  iind  sums  realized  for  the  pa3rnient  of  the  stock,  and  as  col- 
lateral to  the  note  and  the  borrowing  thereon,  they  pledged  with  the 
Guardian  Trust  Company  of  New  York,  as  trustee  under  a  trust 
agreement  of  the  same  date,  to  wit,  March  2,  1908,  the  underwriting 
agreement.  Schedule  A,  and  all  of  the  capital  stock  of  the  Refugio 
Syndicate  (the  terms  of  the  pledge  are  set  out  in  the  trust  agreement. 
Schedule  BX  and  that  on  the  same  day,  to  wit,  March  2,  1908,  the 
Refugio  Syndicate,  in  accordance  with  the  plan  and  agreement  ar- 
rived at  between  it  and  the  managers  before  the  execution  and  de- 
livery of  the  note  under  which  participations  in  said  note  could  be 
advantageously  sold,  made  an  agreement  with  the  Guardian  Trust 
Company  of  New  York  under  which  it  deposited  with  the  Trust  Com- 
pany the  $800,000  note  and  provided  for  the  issue  by  the  Tru§t  Com- 
pany of  participation  certificates  in  the  note  to  purchasers  thereof 
(this  is  the  deposit  agreement.  Schedule  C). 

[2]  The  chief  contentions  of  the  defendant  are  that  the  arrange- 
ment, under  which  the  $800,000  note  was  deposited  by  the  managers 
through  the  Refugio  Syndicate  with  the  Trust  Company  and  the  is- 
suance of  participati(Mi  certificates  thereon,  was  not  a  borrowing  within 
the  powers  conferred  upon  the  managers  under  the  underwriting 
agreement,  Schedule  A,  and  amsequentTy  the  pledging  of  the  under- 
writing agreement  and  of  the  stock  was  unauthorized  within  the  terms 
of  that  agreement,  and  further  that,  inasmuch  as  the  general  corpora- 
tion law  of  New  Jersey  (section  48),  under  the  laws  of  which  state 
the  Refugio  Syndicate  corporation  was  organized,  provided  that  "noth- 
ing but  money  shall  be  considered  as  payment  of  any  part  of  the  cap- 
ital stock  of  any  corporation  organized  under  this  act,  except  as  here- 
inafter provided  in  case  of  the  purchase  of  property,"  the  stock  is- 
sued was  illegal,  and  was  not  a  consideration  for  the  note  or  the  bor- 
rowings obtamed  through  the  participation  certificates  issued  thereon, 
that  the  stock  was  not  only  illegally  issued,  but  that  it  was  not  full- 
paid  stock,  and  that  the  underwriting  agreement  contemplated  that 
the  defendant's  liability  to  pay  his  underwriting  subscription  was 
conditioned  upon  his  receiving  full-paid  stock  legally  issued. 

We  have  heretofore  pointed  out  that,  by  the  underwriting  agreement, 
each  subscriber  for  himself,  and  not  jointly,  authorized  the  managers 
to  borrow  for  him  a  sum  not  to  exceed  "in  principal  indebtedness" 
his  subscription,  and  that  it  was  within  their  discretion  to  determine 
whether  the  borrowing  should  be  on  a  single  note  for  $800,000  or  on 
notes  for  different  amounts  in  the  aggregate  not  exceeding  $800,000, 
and  that  in  either  event  the  liability  of  an  individual  underwriter 
therefor  should  not  exceed  in  principal  indebtedness  his  individual 
subscription,  and  that  they  were  not  confined  to  any  particular  method 
of  borrowihg.  The  declaration  alleges  that  participation  certificates 
in  the  $800,000  note  were  issued  by  the  Guardian  Trust  Company 
to  the  Refugio  Ssmdicate,  under  whidi  borrowings  were  had,  and  that 
the  suit  was  brought  by  the  trustee  for  the  benefit  of  the  holders  of 
the  participations  and  the  note.  Such  being  the  case,  we  are  of  the 
opinion  that,  so  far  as  money  was  obtained  on  participation  certifi- 
cates by  the  Refugio  Company  under  the  arrangement  above  set  forth, ' 
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borrowings  were  made  by  the  managers  within  the  terms  of  the 
underwriting  agreement,  and  that  the  stock  issued  by  the  Refugiq 
S}mdicate  to  an  amount  equivalent  to  the  money  thus  received  was 
full-paid  stock. 

But  the  defendant  says  that  the  managers  were  not  authorized  by 
the  underwriting  agreement,  Schedule  A,  to  pledge  the  underwriting 
subscriptions  and  the  stock  with  the  Guardian  Trust  Company  as 
trustee  in  the  manner  and  according  to  the  terms  provided  in  the  trust 
agreement.  Schedule  B;  that  the  underwriting  agreement  only  con- 
templated a  pledge  to  the  lender  or  lenders,  and  not  the  payment  of 
expenses  of  a  trustee  for  rendering  services  as  provided  for  in  the 
trust  agreement.  Schedule  B,  The  underwriting  agreement,  however, 
authorized  the  managers  to  borrow  on  behalf  of  each  underwriter 
"upon  such  terms  as  the  syndicate  managers  may  be  able  to  arrange 
with  the  lenders,"  and  to  pledge  for  "said  loan  or  loans  his  subscrip- 
tion hereto  duly  assigned  to  the  satisfaction  of  the  lender  or  lenders," 
and  also  the  capital  stock.  As  they,  were  authorized  by  each  under- 
writer to  borrow  "a  sum  not  to  exceed  in  principal  indebtedness  his 
cash  subscription"  (in  the  aggregate  $800,000),  in  such  sums  and  from 
such  number  of  lenders  as  3iey  deemed  best,  and  "upon  such  terms 
as  they  were  able  to  arrange  with  the  lenders,"  and  to  pledge  the 
securities  in  a  manner  "to  the  satisfaction  of  the  lender  or  lenders," 
it  cannot  be  doubted  but  that  the  parties  contemplated  a  trustee  might  i 

be  appointed  with  whom  the  securities  might  be  pledged  to  secure  the 
loan  or  loans,  and  that  provision  might  be  made  for  paying  the  trus-  I 

tee  for  his  services.  | 

[3]  It  is  evident  that  the  underwriters  hoped  and  expected  to  re- 
ceive full-paid  stock  on  payment  of  their  subscriptions,  but  it  is 
equally  evident  that  their  hopes  and  expectations  were  based  upon 
their  confidence  in  their  agents,  the  managers,  in  seeing  that  the 
money  raised  through  the  torrowings  reached  the  hands  of  the  Re- 
fugio Syndicate;  for  they  expressly  stipulated  in  their  underwriting 
agreement,  that  "the  note  or  other  obligations  of  the  syndicate  man- 
agers shall  be  binding  upon  the  subscribers  and  their  assigns  in  fa- 
vor of  the  lender  and  its  assigns,  and  without  the  duty  on  the  part  of 
such  lender  to  inquire  into  the  performance  by  the  syndicate  managers 
of  any  of  their  obligations  hereunder."  The  lenders  being  under  no 
obligation  to  see  that  the  money  borrowed  was  applied  to  the  payment 
of  the  stock,  the  underwriter's  obligation  to  pay  his  subscription  was 
not  conditioned  upon  his  receiving  full-paid  stock. 

It  is  alleged  that  on  September  28,  1910,  the  Guardian  Trust  Com- 
pany resigned  as  trustee  and  that  the  plaintiff  was  duly  appointed  in 
its  place.  Article  13  of  the  trust  agreement,  Schedule  B,  provided  for 
and  authorized  such  action,  and  rightly,  as  we  think,  within  the  con- 
templation of  the  underwriting  agreement. 

It  is  further  alleged  that  on  September  28,  1910,  by  agreement  be- 
tween the  Guardian  Trust  Company,  the  Refugio  Syndicate  and  the 
holders  of  the  then  outstanding  participation  certificates,  the  deposit 
agreement.  Schedule  C,  was  canceled,  and  the  $800,000  note  was  turn- 
ed over  to  the  Refugio  Syndicate,  and  that  the  Refugio  Syndicate  then 
issued,  in  exchange  for  participations  then  outstanding,  its  partici- 
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pation  certificates.  It  is  not  alleged  that  the  cancellation  of  the  de- 
posit agreement  was  with  the  agreement  and  consent  of  the  managers 
who  were  the  agents  of  the  underwriters.  It  would  seem  that,  inas- 
much as  the  deposit  agreement,  under  which  the  note  was  deposited 
with  the  trustee  and  Uae  participations  were  issued,  was  authorized 
by  the  managers,  and  their  authorization  was  essential  to  constitute 
a  borrowing  by  them  under  the  authority  conferred  by  the  underwrit- 
ing agreement,  its  cancellation  in  the  absence  of  their  consent  could 
not  have  been  effected.  Its  attempted  cancellation,  however,  would 
not  affect  the  rights  of  the  then  holders  of  outstanding  participations 
to  the  extent  that  they  had  advanced  money  on  the  certificates. 

[4]  It  is  further  alleged  that,  after  the  cancellation  of  the  deposit 
agreement.  Schedule  C,  the  Refugio  Syndicate  borrowed  $300,000  of 
the  Consolidated  Gold  Fields  Company  and  pledged  the  $800,000  note, 
subject,  however,  to  the  participations  then  outstanding,  to  secure 
said  loan ;  that  this  note  not  having  been  paid,  the  Gold  Fields  Com- 
pany sold  the  $800,000  note  at  public  auction  for  the  purposd  of  fore- 
closing the  security,  and  became  the  purchaser  at  the  sale.  This  trans- 
action, to  the  extent  that  borrowings  were  had  on  the  $800,000  note, 
if  entered  into  with  the  consent  of  the  managers  and  for  the  pur- 
pose of  paying  for  the  stock,  would  not  contravene  the  authority  con- 
ferred upon  3iem  by  the  underwriting  agreement,  but,  to  the  extent 
that  it  put  it  in  the  power  of  the  Gold  Fields  Company  to  acquire  an 
interest  in  the  $800,000  note  beyond  the  sum  so  loaned,  it  would  be 
in  contravention  of  the  underwriters'  agreement,  and,  whether  done 
with  or  without  the  consent  of  the  managers  and  for  the  purpose  of 
paying  for  the  stock,  the  Gold  Fields  Company  would  acquire  nothing 
in  the  $800,000  note,  over  and  above  the  sum  actually  loaned.  It  is 
not  alleged,  however,  that  the  $300,000  was  borrowed  to  pay  for  the 
stock  and  with  the  managers'  consent.  In  the  absence  of  such  alle- 
gations this  loan  could  not  be  regarded  as  a.  borrowing  by  the  man- 
agers within  the  contemplation  of  the  underwriting  agreement,  and 
the  underwriting  subscriptions  would  not  be  collateral  thereto.  While 
we  think  the  declaration  does  not  state  a  cause  of  action  as  to  the 
$300,000  loan,  we  are  of  the  opinion  that  it  does  state  one  in  so  far 
as  recovery  is  sought  in  behalf  of  the  owners,  le^  or  equitable,  of 
participation  certificates  issued  for  sums  loaned  upon  them. 

The  defendant  Sedgwick's  subscription  was  for  $9,200,  and  the 
managers  were  authorized  to  borrow  for  him  that  amount,  and,  as 
by  the  terms  of  the  underwriting  agreement  he  bound  himself  to  pay 
that  sum,  we  think  the  plaintiff  is  entitled  to  recover  the  same,  less 
the  pa3iinents  he  had  made;  but,  inasmuch  as  it  is  apparent  that  the 
borrowings  had  did  not  equal  the  sum  of  $800,000,  the  plaintiff  would 
be  bound  to  hold  and  pay  over  to  the  managers  for  the  Refugio  Syn- 
dicate such  part  of  the  sum  recovered  as  exceeded  the  amount  re- 
quired to  pay  Sedgwick's  proportionate  part  of  the  borrowings  actual- 
ly made.  We  also  think  Sedgwick  is  bound  to  pay  the  interest  on 
his  proportionate  part  of  the  loan  and  his  proportionate  part  of  the 
reasonable  expenses  incurred  by  the  trustee,  the  managers  having  been 
authorized  Co  fix  the  terms  of  the  borrowing  and  pledge. 
It  does  not  seem  to  us  that  the  New  Jersey  statute  prevents  the 
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plaintiff  from  maintaining  this  action.  If  it  be  assumed  that  the  stock 
was  illegally  issued,  that  would  not  invalidate  the  underwriting  agree- 
ment for  that  agreement  did  not  contemplate  the  procurement  of  an  il- 
legal issue  of  stock.  The  lenders  had  nothing  to  do  with  the  procure- 
ment of  the  stock  or  with  seeing  that  it  was  legally  issued.  This  was  a 
matter  that  the  underwriter  intrusted  to  the  managers,  and  the  lenders, 
through  the  trustee,  were  bound  only  to  turn  over,  on  the  payment  of 
his  subscription,  the  underwriter's  proportionate  part  of  tfie  stock 
pledged. 

What  we  have  said  as  to  No.  1334  applies  with  equal  force  to  No. 
1335.    The  demurrers  in  each  action  must  be  overruled. 

The  judgments  of  the  District  Court  are  vacated,  and  the  cases 
are  remanded  to  that  court  for  further  proceedings  not  inconsistent 
with  this  opinion,  with  costs  to  the  plaintiffs  in  error. 

On  Petition  for  Rehearing. 

PER  CURIAM.  In  our  opinion  handed  down  the  3d  day  of  Oc- 
tober, 1918,  the  questions  intended  to  be  decided  were  only  such  as 
were  raised  by  the  demurrer  to  the  declaration.  No  question  was  pre- 
sented, or  could  have  been  presented,  as  the  pleadings  then  stood, 
as  to  whether  the  defendant  had  a  defense  which  he  might  set  up  to 
defeat  the  plaintiff's  right  to  recover  any  surplus  due  on  Sedgwick's 
underwriting  agreement  over  and  above  the  amount  borrowed  on  par- 
ticipation certificates  for  his  benefit,  and  nothing  in  our  opinion  pre- 
cludes him  from  making  such  defense.  The  declaration  stated  a  pri- 
ma facie  case  entitling  the  plaintiff  to  recover  the  full  amount  of  the 
subscription,  holding  the  surplus,  if  any,  for  the  benefit  of  the  man- 
agers or  the  Refugio  Syndicate,  and  this  is  all  that  was  meant  by 
the  passages  in  our  opinion  referred  to  in  the  defendant's  petition  for 
rehearing. 

The  plaintiff's  declaration  alleged  that  Sedgwick's  underwriting 
subscription  was  for  $9,200,  and  that  he  had  paid  thereon  the  sum  of 
$2,300.  It  did  not  appear  how  many  certificates  of  participation  were 
outstanding  or  the  amount  held  by  Sedgwick,  and  we  did  not  con- 
sider his  right  to  set  them  up  as  a  defense  to  the  action. 

What  is  here  sdd  with  reference  to  Sedgwidc  applies  with  equal 
force  to  McCallum. 

The  petition  for  rehearing  is  denied. 


BOSTON  &  M.  R.  R.  v.  STEWART. 

(Circuit  Conrt  of  Appeals,  First  Circuit    Dec«nber  6,  1918.) 

No.  1345. 

Tbial  <S=>232(3) — ^Instbdctions— DrrriES  of  Jubt. 

An  instrnctlon  approved  that,  'wblle  a  Juror  should  not  lightly  surren- 
der an  opinion  which  he  conscientiously  holds,  when  he  finds  himself  Id 
minority  he  should  stop  and  consider  whether  be  is  more  likely  to  \» 
surely  right  than  the  majority  upon  a  question  about  which  there  cai* 
be  no  absolute  certainty. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Hampshire ;  Edgar  Aldrich,  Judge. 

Action  at  law  by  Thomas  Stewart  .against  the  Boston  &  Maine 
Railroad.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

See,  also,  241  Fed.  991,  154  C.  C.  A.  663. 
.    Edward  K.  Woodworth,  of  Concord,  N.  H.  (Streeter,  Demond, 
Woodworth  &  Solloway,  of  Concord,  N.  H.,  on  the  brief),  for  plaintiff 
in  error. 

Alexander  Murchie,  of  Concord,  N.  H.  (HolHs  &  Murchie,  of  Con- 
cord, N.  H.,  on  the  brief),  for  defendant  in  error. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  MOR- 
TON, District  Judge. 

JOHNSON,  Circuit  Judge.  The  defendant  in  error,  hereinafter 
called  the  plaintiff,  suffered  a  very  severe  injury  at  Manchester,  N. 
H.,  on  October  6,  1914,  which  resulted  in  the  loss  of  one  leg  below 
and  the  other  above  the  knee,  by  reason,  as  he  alleged,  of  the  negli- 
gence of  the  plaintiff  in  error,  hereinafter  called  the  defendant.  He 
was  employed  in  the  dye  house  of  the  Amoskeag  Manufacturing  Com- 
pany, and  had  left  his  home  a  little  before  7  o'clock  in  the  morning 
to  go  to  his  work,  and  while  on  his  way-  through  the  yard  of  the 
Amoskeag  Company  was  using  a  part  of  the  track  of  the  defendant 
company,  where  the  space  between  the  rails  was  planked  over  and 
used  by  employes  of  the  Amoskeag  Company  in  passing  to  and  from 
their  places  of  employment.  He  was  proceeding  toward  the  north, 
and  had  reached  a  point  in  the  vicinity  of  the  northwest  comer  of  the 
boiler  house  of  the  Amoskeag  Company  when  he  saw  a  shifting  train, 
composed  of  an  engine  and  several  cars,  coming  south  on  the  same 
track  on  which  he  was  walking.  He  testified  that  when  the  engine  was 
within  about  100  feet  from  him  he  attempted  to  step  from  ti^e  track 
over  the  east  rail,  but  that  his  left  foot  was  caught  and  securely  held 
by  what  he  thought  at  the  time  was  a  switch ;  and,  although  he  claim- 
ed he  shouted,  he  did  not  attract  the  attention  of  the  engineer  or  the 
fireman  on  the  engind,  both  of  whom  testified  that  they  did  not  see 
him  and  did  not  laiow  an  accident  had  occurred  until  after  they  had 
stopped  the  train  upon  a  signal  from  one  of  the  trainmen. 

The  negligence  alleged  by  the  plaintiff  was  the  failure  of  those  oper- 
ating the  train  to  discover  his  situation  and  stop  the  train  before  it 
reached  him.  The  plaintiff  introduced  the  evidence  of  two  witnesses 
who  saw  him  just  before  the  accident  when  he  was  trying  to  extricate 
his  foot,  and  one  of  whom  started  to  go  to  his  assistance,  but  did  not 
reach  him  before  the  accident  happened. 

The  defendant  claimed  that  the  plaintiff  was  not  injured  because  his 
foot  was  caught,  but  that  he  was  struck  by  one  of  the  cars  of  the  pass- 
ing train  as  he  attempted  to  pass  between  the  train  and  a  railing  at  the 
northwest  comer  of  the  boiler  house ;  that  the  distance  between  this 
railing  and  a  large  freight  car  was  only  about  3  inches,  and  that  the 
plaintiff  was  struck  at  this  point  by  a  wide  car — a  Pennsylvania  Rail- 
road car — and  knocked  down  under  the  wheels  of  that  car.    It  intro- 
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duced  evidence  to  show  that  the  plaintiff  was  not  upon  the  track  in 
front  of  the  engine  as  the  train  approached,  but  had  reached  the  rail- 
ing at  the  comer  of  the  boiler  house  after  the  engine  went  by  and 
several  cars  had  passed ;  the  Pennsylvania  Railroad  car  being  the  thir- 
teenth car  in  the  train  from- the  engine.  It  became,  then,  a  disputed 
question  of  fact  whether  the  plaintiff  received  his  injuries  as  he  claim- 
ed, or  whether  they  were  the  result  of  his  own  lack  of  care  in  placing 
himself  where  he  could  be  struck  by  one  of  the  passing  cars. 

There  was  no  switch  near  the  northwest  comer  of  the  boiler  house 
and  the  maximum  distance  here  between  the  planking  and  the  east 
rail  was  2V^  inches,  which  was  the  exact  width  of  the  heel  of  the  shoe 
worn  by  the  plaintiff  at  the  time  of  the  accident;  but  the  sole  of  his 
shoe  was  3%  inches  wide.  South  of  the  northwest  comer  of  the  boiler 
house  there  was  a  guard  rail  next  the  east  rail,  the  distance  between 
which  and  the  east  rail  was  much  wider  than  between  the  planking  and 
the  rail. 

The  case  was  tried  twice  in  the  District  Court,  and  at  the  first  trial 
a  verdict  was  returned  for  the  defendant,  which  was  set  aside  and  a 
new  trial  granted  by  the  trial  judge  because  of  newly  discovered  evi- 
dence. At  the  second  trial  the  plaintiff  testified  that  he  thought  he 
was  a -little  north  of  the  comer  of  the  boiler  house  at  the  time  of  the 
accident;  that  he  thought  his  foot  was  caught  in  a  switch,  but  could 
not  swear  to  it;  that  he  thought  the  whole  of  his  foot  was  caught, 
but  was  not  certain,  but  that  it  was  firmly  held,  so  that  he  could  not 
move  it.  On  cross-examination,  when  shown  a  photograph  of  the 
tracks  and  seeing  there  was  no  switch  near  the  northwest  comer  of 
the  boiler  house,  he  testified  as  follows: 

"And  when  you  first  told  about  this  accident,  and  for  some  time  after- 
wards, you  stated  that  your  foot  was  caught  la  a  switch,  didn't  you?  A.  I 
did,  and  I  thought  that 

"And  when  you  were  asked  if  that  was  so,  when  you  were  asked  If  the 
plank,  the  boards,  or  the  planking  between  the  rails  bad  anything  to  do 
whatever  with  your  foot  being  caught,  you  were  yery  sure  it  did  not?  A.  I 
don't  think  it  did. 

"As  a  matter  of  fact,  you  now  think  that  your  foot  was  caught  between 
the  planking  and  the  rail,  do  yon  not?  A.  It  must  be  because  there  is  no 
switch  there,  what  you  call  it,  I  don't  know  the  names. 

"A  switch?    A.  It  must  have  been  something  of  tliat  kind." 

The  witness  was  then  shown  a  mark  "like  a  sort  of  a  double  cross 
in  pencil  on  the  planking"  in  the  photograph,  which  it  was  claimed 
by  counsel  was  made  by  the  plaintiff  at  the  first  trial  as  indicating 
where  he  thought  the  accident  occurred,  and  was  asked  if  that  did  not 
"indicate  about  the  place  where  you  were  when  your  foot  was  caught," 
and  his  answer  was : 

"Oh,  well,  that  might  be  a  little  this  way  or  that  way;  btit  that  Is  as  near 
as  I  can — I  couldn't  say  it  was  there  in  a  certain  place,  you  know ;  but  that 
is  as  near  as  I  can  tell  it." 

The  defendant  requested  the  presiding  judge  to  instruct  the  jury, 

first: 

"There  is  no  evidence  to  warrant  a  finding  that  the  plaintiff  was. caught 
by  anything  except  between  the  east  rail  and  the  planking." 
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Second : 


**?%ere  Is  no  evidence  to  warrant  a  finding  that  the  accident  happened  at 
any  Tpoint  except  oiHMSite  some  portion  of  the  railing;  extending  north  from 
the  corner  of  the  boiler  house  and  at  a  point  north  of  the  boiler  house." 

The  failure,  of  the  court  to  give,  these  instructions  is  assigned  as 
error.  The  court  correctly  instructed  the  jury  that  the  principal  ques- 
tion vr&s  whether  the  plaintiff  was  caught  at  all,  either  between  the 
planking  and  the  rail  or  between  the  guard  rail  and  the  rail ;  that  the 
negligence  alleged  was  not  in  the  construction  of  the  roadbed  in  any 
particular  place,  but  the  failure  of  those  in  charge  of  the  train  to  see 
the  situation  of  the  plaintiff  and  stop  the  train  before  it  reached  him. 

Whether  the  plaintiff  was  caught  at  all,  and  where  he  was  caught, 
were  questions  of  fact  for  the  jury  imder  all  the  evidence  in  the  case, 
and  the  instructions  requested,  if  given,  would  have  taken  their  de- 
termination from  the  jury.  We  think  there  was  no  error  in  refusing 
to  give  them.  Whether  the  plaintiff  was  caught  and  held  so  he  could 
not  extricate  himself,  or  received  his  accident  as  claimed  by  the  de- 
fendant, was  a  pure  question  of  fact  whose  determination  was  pe- 
culiarly within  the  province  of  a  jury.  Neither  the  plaintiff  nor  any 
of  the  witnesses  could  locate  the  exact  spot  where  the  accident  oc- 
curred, which  is  not  strange  in  view  of  the  excited  condition  in  which 
they  must  have  been. 

After  the  jury  had  had  the  case  under  consideration  from  3 :30  p.  m. 
on  the  day  when  it  was  committed  to  them,  until  10  o'clock  the  next 
day,  they  were  called  in  by  the  presiding  judge  and  given  further  in- 
structions, and  to  these  instructions  the  defendant  seasonably  except- 
ed, and  assigns  them  as  error.  The  court  called  the  attention  of  the 
jury  to  the  case  of  Commonwealth  v.  Tuey,  8  Cush.  (Mass.)  1,  which 
he  told  them  had  been  adopted  by  the  Supreme  Court  of  New  Hamp- 
shire in  the  case  of  Aheam  v.  Mann,  60  N.  H.  472 ;  and  also  that  in 
the  Massachusetts  case  and  in  the  New  Hampshire  case  it  was  held: 

"That  those  in  the  minority  should  not  unreasonably  stand  upon  their  own 
opinions,  but  should  be  admonished  by  the  fact  that  the  majority  of  their  as- 
sociates were  assembled  with  them  for  the  same  purpose,  and  with  the  same- 
responsibility." 

He  also  made  it  plain  that  a  juror  was  not  to  yield  his  honest 
opinion,  for  he  said : 

"The  logic  of  that  does  not  mean  that  a  Juror  should  lightly  surrender  an 
opinion  which  he  conscientiously  finds  himself  holding,  but  it  does  admonish 
the  Juror  or  Jurors  in  minority  to  stop  and  consider  whether  it  Is  probable 
that  he  who  is  here /under  oath  to  help  decide  this  case,' and  finds  himself  con- 
fronted by  men  of  equal  intelligence  and  reEt>onsibiUty  In  the  majority  against 
him,  is  more  likely  to  be  surely  right  than  they  upon  this  highly  disputed 
question  about  which  no  man  can  be  absolutely  certain  anyway.  Is  it  proba- 
ble I  am  ri^t  or  that  the  majority  are  right?* 

The  instructions  given  were  quite  lengthy,  and  were  in  substance 
that,  in  a  large  proportion  of  cases,  absolute  certainty  could  not  be 
expected,  and  while  the  dutjr  of  a  minority  to  listen  to  the  arguments 
of  a  majority  was  impressed  upon  the  jury,  the  jury  were  told : 

"The  logic  of  that  does  not  mean  that  a  Juror  should  lightly  surrender  an 
opinion  which  he  conscientiously  finds  himself  holding." 
264  P.— 2 


Digitized  by 


Google 


18  aSi  FBDBBAL  BBPQBTBB 

Part  of  the  charge  in  the  New  Hampshire  case  which  the  judge 
quoted  to  the  jury  made  it  evident  that  no  juror  was  to  yield  his  hon- 
est and  well-settled  convictions  for  the  sake  of  reaching  a  verdict,  and 
was  as  follows: 

"Absolute  certainty  cannot  be  attained,  and  Is  hardly  to  be  expected  In 
the  majority  of  civil  causes;  and  i*hlle  no  Juror  la  required  to  yield  his 
honest  and  well-settled  convictions  to  the  Judgment  of  others  for  the  sake  of 
reaching  a  verdict,  It  is  the  duty  of  a  Juror,  when  he  finds  himself  dlffoing 
with  the  majority  of  his  fellows,  equally  honest  and  capable  as  himself  of 
Judging  of  the  weight  of  evidence,  to  examine  thoroughly  and  carefully  the 
ground  of  bis  own  opinion." 

These  instructions  were  very  similar  to  those  sustained  in  Allen  v. 
United  States,  164  U.  S.  492,  17  Sup.  Ct.  154,  41  L.  Ed.  528,  which 
were  in  substance: 

"That  in  a  large  proportion  of  cases  absolute  certainty  could  not  be  ex- 
pected; that  although  the  verdict  must  be  the  verdict  of  each  individual  Ju- 
ror, and  not  a  mere  acquiescence  In  the  concloston  of  bis  fellows,  •  •  • 
if  much  the  larger  number  were  for  omvlctlon,  a  dissenting  Juror  dioold 
consider  whether  his  doubt  was  a  reasonable  one  which  made  no  impressioa 
upon  the  minds  of  so  many  men,  equally  hon&st,  equally  Intelligent  with  him- 
self. If,  upon  the  other  hand,  the  majority  were  for  acquittal,  the  minority 
ought  to  ask  themselves  whether  they  might  not  reasonably  doubt  the  cor- 
rectness of  a  Judgment  which  was  not  concurred  in  by  the  majority." 

And  the  court  said : 

"While,  undoubtedly,  the  verdict  of  the  Jury  should  represent  the  opinion 
of  each  individual  Juror,  it  by  no  means  follows  that  opinions  may  not  be 
changed  by  conference  In  the  Jury  room.  The  very  object  of  the  Jury  system 
is  to  secure  unanimity  by  a  comparison  of  vievra,  and  by  argumraits  among 
the  Jurors  themselves^  It  certainly  cannot  be  the  law  that  each  Juror  should 
not  listen  with  deference  to  the  arguments  and  with  a  distrust  of  his  own 
Judgment,  If  he  finds  a  large  majority  of  the  Jury  taking  a  different  view  of 
the  case  from  what  he  does  himself.  It  cannot  be  that  each  Juror  should  go 
to  the  Jury  room  with  a  blind  determination  that  the  verdict  shall  represent 
his  opinion  of  the  case  at  that  moment ;  or,  that  he  should  close  bis  ears  to 
the  arguments  of  men  who  are  equally  honest  and  intelligent  as  blmsdf." 

We  think  there  was  no  error  in  the  instructions  given,  qualified  as 
they  were  by  the  statement  that  each  juror  should  not  lightly  surrender 
an  opinion  which  he  conscientiously  found  himself  holding,  and  also 
by  the  language  in  the  New  Hampshire  case  from  which  the  presid- 
ing judge  quoted  and  adopted  in  which  the  jury  was  told  that  the 
juror  who  was  in  the  minority  was  not  required  to  yield  his  honest 
and  well-settled  convictions  to  the  judgments  of  others  for  the  sake 
of  reaching  a  verdict. 

The  judgment  of  the  District  Court  is  afKrmed;  the  defendant  in 
error  to  recover  his  costs  of  appeal  in  this  court. 
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DIEGO  y.  BOVIRA  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit    December  6,  1818.) 

No.  1275. 

1.  Evidence   €=3341 — ^Documents— Wathb   Rights— Matob's  Bisfobt. 

A  copy  of  a  report  by  the  mayor  of  a  towB  In  Porto  Blco,  made  In 
1867,  In  response  to  a  circular  sent  out  by  the  department  of  public 
works,  of  a  concession  of  the  water  of  a  stream  to  a  person  named,  but 
which  stated  that  the  date  and  nature  of  the  concession  were  unknown, 
held  not  admissible  as  evidence  of  a  concession. 

2.  Wateks  a»d   Watbs   Ooubsks   <g=>1^2(8)   —  Watkb   Biguts  is    Public 

Stb&ah — Pbescbiftion. 

The  right  of  defendants  held  established  by  prescription  under  Bev. 
St.  Porto  Rico,  1913,  f  8488,  to  use  the  waters  of  a  public  stream  to  the 
extent  impounded  by  a  dam  maintained  since  1S68,  with  the  right  to 
maintain  the  dam  In  ret)alr  and  at  the  same  height 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Porto  Rico;  Hamilton,  Judge. 

Suit  in  equity  by  Pedro  de  Diego  y  Gonzalez  against  Jose  Rovira 
and  another.  From  the  decree,  compljiinant  appeals.  Modified  and 
affirmed. 

Francis  E.  Neagle,  of  New  York  City,  for  appellant 

Joseph  B.  Jacobs,  of  Boston,  Mass.  (Hugh  R.  Francis,  of  San  Juan, 
Porto  Rico,  and  Jacobs  &  Jacobs,  of  Boston,  Mass.,  on  the  brief),  for 
appellees. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  BROWN, 
District  Judge. 

JOHNSON,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court  of  Porto  Rico  enjoining  the  appellees,  Jose  and  Joaquin 
Rovira,  doing  business  under  the  firm  name  and  style  of  Rovira  Her- 
manos,  as  lessees,  and  the  succession  of  Juan  Ignacio  Capo,  as  owners, 
of  certain  real  estate,  from  maintaining  a  dam  at  its  present  height 
across  a  small  stream  called  the  Quebrada  Caimital.  That  part  of 
the  stream  with  which  the  case  is  concerned  lies  in  the  municipality  of 
Guayama  in  the  island  of  Porto  Rico.  The  land  of  the  Capo  estate  lies 
a  short  distance  above  the  land  of  the  appellant,  and  both  border  upon 
the  Quebrada  Caimital,  also  known  in  this  part  of  it  as  Quebrada  Ar- 
riba. 

The  testimony  was  undisputed  that  from  about  1850  down  to  the 
date  of  the  bill  a  dam  of  some  sort  had  been  maintained  on  the  site  of 
the  present  dam,  with  a  canal  leading  from  the  dam  to  the  land  of 
the  Capo  estate,  which  had  been  used  for  purposes  of  irrigation.  The 
stream  is  a  very  small  one,  and  very  little  water  flows  in  it,  partic- 
ularly during  the  seasons  of  drought,  which  are  common  on  the  south 
side  of  the  island,  where  it  is  located.  The  dam  was  constructed  of 
brick,  about  30  feet  long,  extending  across  the  whole  width  of  the 
stream  and  but  little  more  than  a  foot  high.    The  canal  that  leads 
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from  the  dam  is  only  about  one  foot  wide  and  one  foot  high.  The 
appellant,  as  owner  of  the  lower  estate  upon  the  stream,  makes  use 
of  his  property  for  a  dairy  and  for  pasturing  cattle.  In  the  great  hur- 
ricane of  1868  the  dam  and  canal  were  partially  destroyed ;  but  from 
the  evidence  it  appears  that  the  greater  damage  at  this  time  was  done 
to  the  canal. 

The  appellees  claim  the  right  to  use  all  the  waters  of  the  stream  for 
purposes  of  irrigation  by  virtue  of  a  concession  to  one  Don  Juan  Don- 
z&c  before  the  year  1853,  and  also  by  prescription.  The  ai^)ellees, 
Rovira,  received  a  sublease  of  the  property  August  1 1,  1914,  and  soon 
after  they  entered  into  occupation  of  the  land,  made  some  repairs  upon 
the  dam,  and  some  time  in  February,  1916,  added  to  its  height  sev- 
eral inches,  by  placing  a  construction  of  concrete  on  top  of  the  brick 
work,  and  also  repaired  the  leaks  in  the  dam,  so  that  the  dam  there- 
after entirely  stopped  the  flow  of  water  to  the  land  of  the  appellant 
during  the  dry  season,  when  it  was  all  used  for  irrigation  on  the  Capo 
estate.  The  appellant  claimed  that  he  had  enjoyed  the  right  from  time 
immemorial  to  water  his  cattle  in  the  stream  below  the  dam  adjacent 
to  his  property,  and  to  use  the  waters  there  for  dairy  purposes.  The 
parties  agree  that  the  waters  of  the  Quebrada  Caimital  are  public 
waters. 

By  the  Civil  Code  of  Porto  Rico,  §  416  (section  3486  of  the  Re- 
vised Statutes  of  Porto  Rico),  it  is  provided  that  the  use  of  public 
waters  may  be  acquired  in  two  ways  : 

(1)  By  administrative  concession. 

(2)  By  prescription  after  20  years. 

"The  limits  of  the  rights  and  obligations  of  these  uses  shall  he  those 
shown  in  the  first  case  by  the  terms  of  the  concession,  and  in  the  second  case 
by  the  manner  In  which  the  waters  have  been  used." 

It  is  also  further  provided  by  section  432  of  the  Civil  Code  (section 
3502  of  the  Statutes  of  Porto  Rico)  as  follows : 

"Anytlilng  not  expressly  determined  by  the  provisions  of  this  chapter  shall 
be  governed  by  the  fecial  law  of  waters." 

The  Law  of  Waters  was  a  Spanish  statute,  whidi  was  extended  over 
Porto  Rico  by  royal  order,  February  5,  1886,  and  in  the  compilation 
of  the  Revised  Statutes  of  Porto  Rico  appears  as  sections  2387  to  2645, 
both  inclusive.  It  is  clear  that  the  rights  of  the  parties  are  governed 
by  the  Civil  Code,  if  expressly  determined  by  its  provisions,  and,  if 
not,  by  the  special  law  of  waters. 

[  1  ]  To  prove  a  concession  of  all  the  waters  of  the  Quebrada  Caimi- 
tal, the  appellees  introduced  in  evidence  a  copy  of  a  record  of  the  re- 
port of  the  mayor  of  Guayama,  made  in  accordance  with  royal  orders 
issued  on  July  11,  1867,  and  February  29,  1868,  relative  to  water  con- 
cessions. This  record  was  produced  by  the  keeper  and  librarian  in  the 
department  of  the  interior  of  the  government  of  Porto  Rico. 

Because  of  the  royal  order  of  July  11,  1867,  providing  for  a  statute 
of  irrigation  in  the  island  of  Porto  Rico,  a  circular  was  sent  out  by  the 
department  of  public  works  to  the  mayors  of  the  different  towns  on 
the  island,  asking  for  a  report  on  the  water,  concessions  that  had  been 
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granted  in  their  municipalities,  for  the  purpose  of  organizing  a  hydro- 
logical  service. 

In  response  to  this  circular  the  mayor  of  Guayama  made  a  report, 
part  of  which  applies  to  the  waters  of  the  stream  in  question.  IThe 
copy  of  the  record  of  the  report  offered  is  as  follows : 

"Department  of  Gnayama.  Statement  of  Water  Cloncesslons  Existing  in 
tbis  department:   Districts — Guayama. 

"Source  of  the  watera — stream  of  Quebrada  Arriba.  Purpose  of  tbe  wa- 
ters— irrigation  of  canes  and  water  supply  to  Uxe  steam  engine.  Nature  of 
the  concession — unknown.  Date  of  the  concesdon — ^unknown.  Name  of  the 
first  grantee — Don  Juan  Donzat  Volume  of  water  granted — the  whole  creek. 
Extension  of  land  Irrigable  under  the  concession — more  than  100  hectares. 
Remarks — from  this  irrigation  the  plantations  of  Don  Jose  Sabater  and  tbe 
Curet  sisters  participate  on  certain  days." 

To  the  introduction  of  this  evidence  the  appellant  objected,  and  the 
receipt  of  it  in  evidence  is  assigned  as  error.  It  is  not  in  dispute  that 
Don  Juan  Donzac  (also  written  Donzat)  was  the  original  owner  of  the 
property  where  the  dam  in  question  is  located,  and  that  title  has  passed 
from  him  by  several  mesne  conveyances  and  leases  to  the  appellees, 
and  in  the  deed  of  the  property  given  bv  the  beneficiaries  under  the 
will  of  Don  Juan  Donzac,  September  2f,  1853,  the  water  rights  are 
conveyed  in  tne  following  terms : 

"One  irrigation  canal,  tbe  irrigation  rights  and  concession  from  the  creek 
called  Arriba  or  Calmltal." 

We  think  the  copy  of  the  record  of,  the  report  of  the  mayor  of 
Guayama  to  the  board  of  public  works  was  not  competent  to  prove  a 
concession  to  Don  Juan  Donzac.  It  does  not  purport  to  be  a  record 
of  any  concession,  but  only  of  the  information  which  was  gained  by 
the  mayor  of  Guayama  in  regard  to  concessions  from  the  Quebrada 
Arriba.  Nor  does  it  purport  to  be  based  upon  an  examination  of  rec- 
ords or  upon  documentary  evidence,  since  it  expressly  states  that  the 
nature  and  date  of  this  alleged  concession  are  unknown,  although  it 
does  state  that  the  volume  of  water  granted  by  it  is  the  whole  creek. 
It  would  seem  to  be  nothing  more  than  an  expression  of  opinion  by 
the  mayor  of  Guayama,  and  was  not  competent  to  prove  that  a  conces- 
sion had  been  granted. 

[2]  The  appellees  also  claim,  however,  to  have  acquired  by  pre- 
scription a  right  to  use  all  the  waters  of  the  creek,  by  virtue  of  section 
416  of  the  Civil  Code,  which  provides  that  a  right  to  the  use  of  water 
may  be  acquired  by  an  uninterrupted  use  for  20  years,  and  that  the 
limits  of  the  rights  and  obligations  of  these  uses  shall  be  shown  "by 
the  manner  in' which  the  waters  have  been  used,"  and  also  by  article 
149  of  the  Law  of  Waters,  which  is  as  follows : 

"Art.  149.  He  who  shall  have  enjoyed  the  use  of  public  waters  for  a  pe- 
riod of  twenty  years  without  opposition  on  the  part  of  the  authorities  or  a 
third  person  diall  continue  to  enjoy  it,  even  though  he  cannot  prove  that  be 
obtained  the  proper  authority." 

Although  the  testimony  is  contradictory  and  confusing  as  to  the 
extent  of  the  use  of  the  waters  stored  by  the  dam  and  its  periods  of 
interruption,  there  was  evidence  that  since  1868  a  dam  has  been  main- 
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toined  on  its  present  site,  and  the  waters  stored  by  it  used  each  year 
for  the  purpose  of  irrigating  the  land  of  the  Capo  estate. 

A  careful  reading  of  the  whole  record  convinces  us  that  in  times  of 
drought  the  dam,  as  maintained  from  1868  down  to  1914,  the  date  of 
the  sublease  to  the  appellees,  Rovira,  deflected  all  the  waters  of  the 
stream  into  the  canal,  except  what  might  have  leaked  through  the  dam 
or  seeped  through  the  soil  in  subterranean  channels  and  reached  the 
surface  in  pools  opposite  the  land  of  the  appellant,  but  that  in  time  of 
excessive  rainfalls  and  during  a  wet  season  the  canal  was  not  suffi- 
ciently large  to  carry  all  the  waters  of  the  stream,  and  that  some  flowed 
over  the  dam.  There  is  no  evidence  in  the  case  to  show  an  uninter- 
rupted use  of  any  definite  quantity  nor  for  any  definite  time  by  the  ap- 
pellant. 

Section  418  of  the  Civil  Code  provides : 

"The  right  to  make  use  of  public  waters  Is  extinguished  by  the  lapse  of 
the  concession  and  by  nonusage  during  twenty  years." 

The  appellant  claims  that  the  dam  and  canal  were  wholly  destroyed 
by  the  great  hurricane  of  1868,  and  thereafter  until  1914,  when  the 
dam  was  repaired  by  the  appellees,  Rovira,  it  afforded  practically  no 
obstruction  to  the  flow  of  water  to  the  appellant's  property,  and  that 
no  repairs  were  ever  afterward  made  upon  the  dam  until  the  sublease 
to  the  appellees,  Rovira ;  but  it  nevertheless  appears  from  his  own  wit- 
nesses that  in  quite  recent  years,  before  any  repairs  were  made  by  the 
defendants,  Rovira,  the  Capo  estate  obtained  irrigation  water  from  the 
Quebrada  Caimital  by  means  of  the  dam  and  canal. 

Evidence  was  introduced  by  the  appellees  that  from  1868  down  to 
1914  water  was  used  whenever  desired  for  irrigation  upon  the  Capo 
estate,  and  that  when  it  was  not  desired  to  use  it  for  irrigation  the 
canal  was  closed,  and  the  water  flowed  over  the  dam,  and  that  some 
water  leaked  through  the  dam. 

The  presiding  judge  below  saw  the  witnesses  and  had  an  opportu- 
nity to  judge  their  credibility.  He  also  had  the  advantage  of  a  view  of 
the  dam  and  the  section  of  the  stream  near  it  and  opposite  the  land  of 
the  appellant.  He  found  that  while  there  was  at  that  time,  which  was 
a  time  of  drought,  very  little  water  on  the  surface,  there  was  evidently 
water  beneath  the  surface  available  by  pools,  whether  natural  or  arti- 
ficial; but — 

"after  the  Quebrada  leaves  the  plalntiiTB  property  it  Is  iHractlcally  a  dry  bed, 
althoiish  iiulte  wide  and  stretching  with  well-defined  banks  past  the  Ceilia 
and  other  trees  for  hundreds  of  yards  until  It  joins  the  larger  Quebrada, 
called  in  evidence  the  'Mlnondo.' " 

While  he  did  not  pass  upon  the  questicm  whether  the  appellees  had 
obtained  the  right  to  the  use  of  the  waters  of  the  stream  1^  prescrip- 
tion, yet  he  did  find  insufficient  proof  that  the  concession  granted  to 
Don  Juan  Donzac  had  been  lost  by  nonusage  for  the  period  of  20 
years. 

We  think  the  appellees  and  those  under  whom  they  claim  did  enjoy 
the  use  of  the  waters  of  the  Quebrada  Caimital  for  the  period  of  20 
years;  that  this  right  by  section  418  of  the  Civil  Code  of  Porto  Rico 
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could  not  be  lost,  except  by  nonusage  during  20  years,  which  was 
not  proven ;  and  that  the  decree  of  the  court  below  that  the  appellees 
are  entitled  to  use  for  purposes  of  irrigation  the  waters  of  the  stream 
which  can  be  stored  by  a  dam  of  the  height  of  the  one  that  existed 
there  prior  to  August  11, 1914,  was  justified  by  the  evidence. 

We  find  it  unnecessary  to  resort  to  the  special  law  of  waters  to  de- 
termine the  rights  of  the  parties,  for  they  are  governed  by  the  Civil 
Code,  and  it  is  only  when  rights  cannot  be  determined  by  it  that  they 
are  to  be  governed  by  the  special  law  of  waters.  The  questions  pre- 
sented in  ttiis  case,  as  we  view  them,  are  the  acquisition  by  prescription 
the  right  to  the  use  of  the  waters  of  a  public  stream,  and  whether  these 
rights  when  acquired  have  been  lost  by  nonuser,  and  upon  both  the 
provisions  of  the  Civil  Code  furnish  all  the  means  necessary  for  their 
determination.  It  is  true  that  the  amount  of  water  which  was  being 
used  by  the  appellees  and  those  in  privity  with  them  has  not  been- 
determined,  nor  has  that  used  by  the  appellant ;  but  the  height  of  the 
dam,  as  it  has  existed  for  more  than  60  years,  would  determine  the 
amount  of  the  waters  of  the  stream  which  the  appellees  could  legally 
use,  and  provides  the  fairest  test  of  the  amount  of  water  that  has  been 
used  by  the  parties,  in  the  absence  of  proof  as  to  the  extent  of  use  by 
either. 

We  are  of  the  opinion,  therefore,  that  the  learned  judge  in  the 
court  below  arrived  at  a  correct  conclusion  in  holding  that  uie  appel- 
lees had  the  right  to  maintain  a  dam  of  the  height  which  had  existed 
there  before  August  11,  1914,  and  that  all  additions  which  have  been 
made  to  its  height  should  be  removed  by  them  at  their  own  expense. 
While  we  do  not  place  our  decisign  upon  the  same  ground  as  the 
District  Judge  placed  his,  that  the  appellees  "are  the  lawful  owners 
of  a  water  concession,  originally  made  to  one  Don  Juan  Donzat,  and 
as  such  are  entitled  to  the  use  of  all  the  waters  of  the  Quebrada 
Csumital,"  we  do  concur  in  that  part  of  his  decree  in  which  he  finds 
that  they  are  entitled  to  the  use  of  all  the  waters  of  the  Quebrada  Caim- 
'ital  which  may  be  diverted  by  the  dam  described  in  the  pleading^,  "but 
only  at  the  height  of  the  said  dam  prior  to  the  change  of  August,  1914." 
We  find  that  the  appellees  had  acquired  this  right  by  the  use  of  tha 
waters  of  the  stream  which  were  stored  by  the  dam  as  it  originally 
existed,  for  a  period  of  more  than  20  years,  that  they  had  not  lost  this 
right  by  nonusage,  and  that  the  appellant,  neither  by  a  temporary  use, 
nor  by  participation  in  the  common  use  of  the  waters  of  the  stream, 
has  acquired  any  right  adverse  to  this  right. 

We  think,  under  the  authority  of  article  186  of  the  Law  of  Waters, 
the  appellees  had  the  right  to  repair  their  dam.  It  is  true  that  the 
article  provides  that  the  governor  of  the  province  must  be  informed 
of  these  repairs ;  but  the  failure  to  give  this  information  does  not  work 
anyforfeiture. 

The  fact  that  the  dam  was  in  a  leaky  condition  did  not  prevent  the 
appellees  from  stopping  the  leaks  in  it  by  repairs,  and  no  decision 
by  the  courts  of  Porto  Rico  was  cited  to  show  that  the  owner  of  a 
dam  may  not  repair  it  and  stop  leaks  in  it,  making  a  tight  dam  of  the 
same  height,  in  place  of  the  leaky  dam  which  may  have  existed  before. 
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The  appeal  is  dismissed.  The  decree  of  the  District  Court  is  mod- 
ified, to  conform  to  this  opinion,  by  striking  out  from  the  second  par- 
agraph thereof  the  words  "are  the  lawful  owners  of  a  water  conces- 
sion originally  made  to  one  Juan  Donzac,  and  as  such,"  and,  as  thus 
modified,  is  aifirmed ;  the  appellees  to  recover  their  costs  in  this  court. 


OBEWDSON  V.  SHULTZ. 

(ClrcDlt  Oonrt  of  Appeals,  Ninth  Circuit.    December  2,  19ia) 

No.  3176. 

1.  JtTDOVENT  «=>725(6) — Res  Judicata — Mattsbs  CoNCLroKD. 

The  Judgment  in  ein  action  to  recover  past-due  interest  on  a  note  not 
matured  held  conclusive  between  the  parties  in  a  subsequent  action  to 
recover  the  principal  in  so  far  as  the  issues  were  in  substance  identicaL 

2.  Biixs  and  Notes  ®=>357 — Action  by  Pledoee — Extent  op  Recovery. 

Under  Rem.  Code  Wash.  1915,  i  3418,  providing  tlmt,  vrbere  the  holder 
of  a  negotiable  instrument  has  a  lien  thereon,  he  shall  be  deemed  a  holder 
for  value  to  the  extent  of  liis  lien,  as  construed  by  the  Supreme  Court  of 
the  state.  In  an  action  on  a  note  by  a  pledgee,  where  there  is  a  quastloxi 
as  to  the  right  of  the  maker  to  recover  thereon,  the  recovery  should  be 
limited  to  the  Interest  of  the  plaintiff. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Eastern  District  of  Washington ;  Frank  H.  Rud- 
kin.  Judge. 

Action  by  Frank  W.  Shultz  against  Charles  N.  Crewdson  and  an- 
other. Judgment  for  plaintiff,  and  defendant  Crewdson  brings  error. 
Modified  and  affirmed. 

Shultz,  appellee,  brought  action  against  Crewdson,  appellant,  and  one  Out- 
cault,  to  recover  principal,  $5,000,  and  interest  from  August  10,  1915,  at  6 
per  cent,  per  annum  upon  a  promissory  note  made  by  than  at  Spokane, 
Wash.,  on  August  10,  1912,  to  the  order  of  J.  B.  Valentine,  due  five  years 
after  date,  and  before  maturity  Indorsed  and  delivered  by  Valentine  to 
Shultz.  Crewdson  answered,  admitting  Indorsement,  but  denying  delivery 
to  Shultz,  or  that  Shults  was  the  owner,  admitting  that  no  part  of  the  prln- 
cii>al  or  interest  had  been  paid,  except  interest  due  to  August  10,  1015,  and 
denying  any  indebtedness  to  Shultz.  He  also  pleaded  three  affirmative  de- 
fenses: (1)  That  Shultz  was  not  a  bona  fide  holder  for  value  before  matari- 
ty.  (2)  That  plaintiff  took  the  note  wjth  full  knowledge  of  these  infirmities: 
(a)  That  the  note  was  given  for  land  purchased  by  defendants  from  Valen- 
tine "upon  representations  which  were  false  and  untrue,  and  known  by  said 
Valentine  to  be  false  and  untrue,  and  by  reason  of  which  there  was  a  failure 
of  consideration  for  said  note,  and  that  said  Valentine  could  not  collect  the 
same";  (b)  that  Shultz  took  the  note  to  shield  Valentine  and  aid  him  in 
collection,  knowing  tbat  Valentine  could  not  maintain  action  against  de- 
fendants; (c)  that  Shultz  brought  this  action,  not  as  the  real  owner  and 
holder  of  the  note,  but  solely  to  enforce  payment  upon  the  obligation,  whicb 
could  not  be  enforced  by  Valentine ;  (d)  that  he  has  refused  to  make  Valen- 
tine a  party  to  the  action,  because  he  is  carrying  it  on  for  Valentine,  and 
not  for  hlms^;  (e)  that  he  knew  that  Valentine  was  solvent  and  able  to 
pay.  (3)  That  as  Shultz  claimed  the  note  was  given  as  collateral  to  secure  a 
debt  of  Valentine  to  Shultz,  defendant  alleges  the  note  belonged  to  Valentine; 
but  that,  If  Shultz  claims  still  to  have  a  debt  due  to  him  by  Valentine,  then 
defendant  asks  the  court  to  order  that  Valentine  be  made  a  party,  and  that 
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before  any  Judgment  may  be  rendered  against  defendant  the  amount  at  the 
debt  from  Valentine  to  Shultz,  and  for  which  the  note  may  be  security,  be  de- 
termined, and  that  nntll  such  ascertainment  the  proceeding  be  stayed  as 
against  defendant 

Tb  this  answer  Shultz  replied,  denying  the  allegations  of  the  first,  second. 
and  third  afflrmative  defenses,  and  also  pleaded  as  follows:  That  Ib  1915 
Sbultz  brought  an  action  in  the  ^ate  court  to  recover  interest  upon  the  note 
Involved  up  to  August  10,  1915;  that  in  such  action  Crewdson  appeared  and 
answered  as  set  forth  In  an  exhibit  made  part  of  the  replication  herein; 
that  Shultz  replied  to  this  answer  as  set  forth  In  an  ■exhibit'  to  the  replica- 
tion ;  that  trial  was  had  upon  the  issues  formed  by  the  pleadings,  and  judg- 
ment rendered  in  favor  of  Shultz ;  that  on  appeal  to  the  Supreme  Court  of 
the  state. the  judgment  was  affirmed;  that  all  the  defenses  set  forth  in  the 
defendant's  answer  in  this  case  were  in  the  case  in  the  state  court;  that 
the  parties  herein  were  the  identical  ones  involved  in  the  suit  In  the  state 
conrt,  and  that  the  action  is  upon  the  same  promissory  note.  Shultz  also 
avers  that  he  holds  the  note  described  as  collateral  security  for  five  promis- 
sory notes  made  by  Valentine  to  Shultz  on  August  1,  1913,  aggregating  $4,- 
825,  with  interest  from  date,  uxton  which  there  had  been  paid  as  Interest 
S990,  and  no  more,  and  that  the  plaintiff  acquired  the  note  sued  on  in  good 
faith,  without  notice  of  Infirmity,  or  of  any  of  the  defenses  set  forth  by 
the  defendant  in  his  answer  In  this  case. 

The  answer  (made  an  exhibit  In  the  replication)  filed  by  Crewdson  in  the 
state  coart  was  as  follows:  He  denied  on  information  and  belief  that  he  and 
Ontcanlt,  for  a  valuable  consideration,  made  the  note  in  writing  as  set  out 
In  the  complaint;  admitted  that  by  the  terms  of  the  note  defendants  agreed 
to  pay  interest  at  6  per  cent.,  payable  annually,  and  that  they  had  failed  to 
make  the  payments,  except  $60  paid  October  1,  1913;  denied  that  the  note 
was  assigned  and  delivered  and  pledged  to  Shultz  for  value  about  March 
26,  1914,  and  that  Shultz  was  the  owner  thereof;  and  admitted  that  be  had 
refused  to  pay  interest.  He  then  set  forth  that  Shultz  became  the  bolder 
of  a  note  as  collateral  security  to  an  obligation  owing  from  Valentine,  the 
payee  of  the  note,  and  that  Shultz  has  made  no  efFort  to  collect  the  original 
obligation,  although  Valentine  was  then  able  to  pay  any  judgment  which 
might  be  secured;  avers  that,  when  Shultz  secured  the  note,  it  was  on  the 
express  understanding  with  Valentine,  and  with  the  makers  of  the  note,  that 
the  security  would  not  be  resorted  to  until  the  plaintiff  had  exhausted  his 
rights  as  against  Valentine;  that  therefore  Shultz  should  be  estopped  from 
proceeding  further  until  steps  were  had  to  secure  the  payment  of  the  obli- 
gation of  Valentine.  He  also  set  up  that  Valentine  should  be  made  a  party, 
and  the  rights  of  all  parties  determined,  in  order  that  suitable  judgment 
might  be  entered,  and  that  the  court  should  require  Shultz  first  to  establish 
his  claim  against  Valentine;  that  Shultz,  when  he  came  into  the  possession 
of  the  note,  knew  of  the  facts  and  drcumstances  under  which  the  note  was 
given  to  Valentine,  and  that  the  note  was  procured  by  Valentine  under 
"false  and  fraudulent  representations  as  to  the  value  of  the  property  for 
which,  as  part  consideration,  said  note  was  given,"  and  that  defendant  had 
a  complete  defense  to  the  note  and  was  not  liable  thereon,  and  that  there- 
fore Shultz  was  not  a  bona  fide  holder  for  value  before  maturity;  that  Shultz 
and  Valentine  were  Intimate,  and  that  Shultz  knew  of  the  relations  between 
Valentine  and  Crewdson  and  was  familiar  with  the  fact  that  Crewdson  has 
claims  against  Valentine  which  are  offsets  and  counterclaims  to  the  obliga- 
tion in  question,  and  that  Shultz  knew  of  these  offsets  when  he  received  the 
note;  that  Shultz  and  Valentine  made  an  agreement  whereby  Valentine  was 
to  transfer  the  note  to  Shultz  as  collateral  security,  and  for  the  purpose  of 
having  It  appear  as  if  Shultz  had  become  a  bona  flde  holder  for  value,  and 
In  order  that  Crewdson  should  not  be  able  to  interpose  the  defenses  now 
Interposed  as  against  any  liability  to  a  claim  by  Valentine  against  Crewdson ; 
and  that  such  agreement  was  made  for  the  purpose  of  depriving  Crewdson  of 
Us  ri^ts  against  Valentine,  and  to  assist  Valentine  In  his  ^orts  to  defeat 
Crewdson  in  the  collection  of  his  just  claim  against  Valentine.  The  replica 
tlon  to  the  answer  filed  in  the  state  court  admitted  that  Shultz  became  the 
holder  of  the  note  as  collateral  security  to  an  obIlgati(Hi  owing  from  Valen- 
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ttne,  admitted  that  Shultz  was  friendly  with  Valeotliie^  and  denied  every 
other  allegation  made  in  the  answer. 

Upon  these  pleadings  the  present  action  came  to  trial  before  a  Jaty.  Ooon- 
sel  then  stipulated  that  the  facta  pleaded  In  plalntifTs  affirmatlye  rq>Iy  wen 
true  and  correct,  whereupon  the  court  granted  plaintiff's  (Shultz's)  motion  lor 
a  rerdlct  for  the  full  amount  prayed  for,  and  upon  direction  the  jury  re- 
turned a  verdict  In  favor  of  Shultz  against  Crewdson  for  |6,393.75,  and  judg- 
ment was  entered  accordingly. 

Samuel  R.  Stem,  of  Spokane,  Wash.,  tor  appellant. 
Hamblen  &  Gilbert,  of  Spokane,  Wash.,  for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  By 
the  principle  of  estoppel  as  laid  down  by  the  authorities  our  opinion  is 
that  the  former  judgment  rendered  in  the  action  bet\veen  the  same  par- 
ties who  are  now  at  i§sue  in  this  case,  asid  which  is  set  forth  in  the  re- 
ply of  the  defendant  in  error  herein,  is  conclusive  against  Crewdson 
upon  the  issue  of  Shultz  being  a  bona  fide  holder  for  value. 

In  the  former  action  Shultz  described  the  same  note  as  that  now 
sued  upon.  It  is  true  the  first  action  was  brought  to  recover  only 
interest  due  up  to  the  time  of  bringing  suit,  and  that  the  principal  sum 
was  not  then  due ;  but  the  defenses  went  to  the  integrity  of  the  note, 
for  Crewdson  set  up  that  Shultz  was  not  a  holder  of  the  note  for  value 
and  before  maturity ;  that  the  note  was  procured  by  Valentine  under 
false  and  fraudulent  representations  as  to  the  value  of  the  property 
for  which  as  part  consideration  the  note  was  given ;  that  the  note  was 
taken  to  shield  Valentine  and  aid  him  in  the  collection  thereof;  that 
Shultz  was  not  the  real  owner  of  the  note ;  that  Shultz  had  refused  to 
make  Valentine  a  party  to  the  action ;  that  Valentine  could  respond  to 
any  judgment;  and  that  the  plaintiff  should  first  be  required  to  ex- 
haust his  possible  rights  as  against  Valentine. 

The  fact  that  Shultz  brought  this  action  for  the  principal  of  the  note 
and  such  interest  as  has  accrued  since  the  former  action  was  instituted 
does  not  improve  the  position  of  the  maker  Crewdson.  His  grounds 
of  defense  to  the  former  suit  for  interest  having  been  identical  in  sub- 
stance with  those  he  has  pleaded  herein,  the  conclusions  of  the  state 
court  which  tried  the  issues  must  be  accepted  as  controlling  between 
the  parties.  Wilson  v.  Deen,  121  U.  S.  525,  7  Sup.  Ct.  1004,  30  L 
Ed.  980;  Black  River  Bank  v.  Edwards,  10  Gray  (Mass.)  387;  Lum- 
ber Co.  V.  Buchtel,  101  U.  S.  638,  25  L.  Ed.  1073 ;  Edgell  v.  Siger- 
son,  26  Mo.  583 ;  Cleveland  v.  Creviston,  93  Ind.  31,  47  Am.  Rep.  367. 

It  is  argued  that,  in  the  present  action  for  the  principal,  defenses 
might  be  interposed  which  could  not  have  been  available  in  the  first 
suit  upon  the  interest ;  as,  for  example,  that,  after  the  institution  of 
the  former  action  for  interest,  litigation  was  pending  between  the 
appellee  herein  and  the  payee  of  the  note,  Valentine,  wherein  Shultz 
sought  to  recover  from  Valentine  a  debt  of  only  $2,500,  without  set- 
ting up  any  indebtedness  upon  the  note  herein  involved.  Just  how 
the  doctrine  of  res  judicata  might  apply  to  such  a  state  of  supplemen- 
tary facts  is  not  necessary  for  decision,  for  here,  of  the  defenses  plead- 
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ed,  none  is  sufficient  to  deprive  Shultz  of  the  benefit  of  having  been 
adjudged  a  bona  fide  holder  for  value,  at  least  to  the  extent,  of  his 
lien.    Shultz  v.  Crewdson,  95  Wash.  266,  163  Pac.  734. 

[2]  This  further  question  then  arises:  Was  it  error  to  award  judg- 
ment for  the  full  amount  of  the  note  which  is  admitted  to  be  more 
than  the  amount  of  the  debt  due  by  Valentine  to  Shultz,  to  secure 
which  the  note  in  question  was  given  as  collateral  security  ? 

Many  decisions  hold  that,  where  a  note  is  held  as  collateral  security 
for  a  debt  and  the  holder  is  held  entitled  to  recover,  he  is  limited  to 
the  amount  of  the  debt  which  the  collateral  secures,  where  there  is  a 
valid  defense  against  the  transferer  of  the  note.  In  such  case  the 
holder  is  a  bona  fide  holder,  entitled  to  stand  on  a  better  footing,  only 
pro  tanto;  but  if  there  be  no  defense  to  the  collateral  note  the  holder 
may  recover  the  full  amount  and  become  a  trustee  for  the  balance  over 
what  is  due  to  him.    Daniel,  §  832a,  and  the  cases  cited. 

On  the  other  hand,  there  are  decisions  which  permit  of  full  recovery 
by  the  holder,  notwithstanding  equities  as  between  maker  and  payee. 
Gowen  v.  Wentworth,  17  Mte.  66;  Smith  v.  Isaacs,  23  La.  Ann.  454; 
Tooke  V.  Newman,  75  111.  215 ;  Gold  Glen  Milling  &  Tunneling  Co.  v. 
Dennis,  21  Colo.  App.  284,  121  Pac.  677. 

But  as  applicable  to  the  present  case  discussion  of  general  doctrines 
need  not  be  had,  because  in  Washington  a  positive  statute  (section  27 
of  the  Negotiable  Instrument  Act  [Rem.  Code  1915,  §  3418]),  declares 
that,  "where  the  holder  has  a  lien  on  the  instrument  arising  either 
from  contract  or  by  implication  of  law,  he  is  deemed  a  holder  for 
value  to  the  extent  of  his  lien,"  and  because  the  Supreme  Court  of  the 
state  has  construed  the  statute,  and  held  that  one  who  for  value  has 
taken  a  note  as  collateral  is  a  holder  for  value  "only"  to  the  extent  of 
the  lien  arising  from  the  contract.  Citizens'  Bank  &  Trust  Co.  v. 
Limpright,  93  Wash.  361,  160  Pac.  1046.  In  that  case  the  court,  in 
reversing  a  judgment  which  dismissed  a  bill  for  the  whole  amount  of 
a  note  taken  as  collateral,  directed  a  judgment  for  the  amount  of  the 
sum  remaining  due  to  the  holder,  together  with  interest. 

Whether  the  defendant  here  may  have  any  defense  in  a  direct  ac- 
tion against  him  by  Valentine,  the  payee,  for  any  surplus,  is  not  a 
vital  issue  herein.  We  agree  that  his  averments  of  fraud  are  merely 
conclusions,  and  wholly  insufficient  to  create  an  issue.  But  as  the  de- 
cision of  the  Supreme  Court  in  Shultz  v.  Crewdson,  supra,  was  that 
Valentine  was  neither  a  necessary  nor  a  proper  party  to  tfie  action  for 
interest,  and  as  the  maker,  Crewdson,  was  not  permitted  to  implead 
Valentine  in  the  present  action,  it  seems  but  a  just  application  of  the 
statute  that  the  holder  should  be  limited  in  his  recovery  to  what  is 
justly  due  to  him  upon  the  note  held  as  collateral,  and  that  any  con- 
troversy over  any  further  sum  should  be  determined  as  between  Val- 
entine and  Crewdson. 

Our  conclusion  is  that  the  construction  of  the  state  statute  by  the 
Supreme  Court  of  Washington  is  reasonable  and  just,  and  that  un- 
der it  the  District  Court  should  have  limited  the  amount  of  the  judg- 
ment in  favor  of  Shultz  to  the  amount  of  debt  due  to  him  by  Valen- 
tine, payee  of  the  note,  together  with  lawful  interest. 
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The  judgment  of  the  District  Court  will  therefore  be  modified  to 
conform  with  this  opinion,  and,  when  so  modified,  it  will  be  affirmed, 
with  costs  in  favor  of  appellant 


VANB  T.  UNITED  STATB&* 

(Clrcnlt  Conrt  of  Appeals,  Ninth  Circuit.    December  2,  191&) 

Na  8170. 

1.  CoNspiKACT  ^=>43(e) — Cbivinai.  Cowspibact— Indictmeht. 

An  Indictment  tor  conspiracy  by  force  and  violence  to  rob  a  penon 
named  of  certain  maU  matter,  constituting  a  part  of  the  United  States 
mails  under  control  of  the  post  office  establishment,  and  in  the  lawful 
custody  of  such  iterson,  considered,  and  held  sufficiently  specific. 

2.  Indictment  anh  Infobuation  ®=»86(3) — Cbiminal  Conspibact— Ptacb. 

In  ah  indictment  for  conspiracy  to  commit  an  offense  against  the 
United  States,  where  the  conspiracy  is  alleged  to  have  been  formed  with- 
in the  district  of  indictment,  it  is  not  necessary  to  set  forth  tlie  place 
of  performance  of  the  object  of  the  coiu^iracy. 

3.  Cbiminai.  Law  4t=»610 — Tbiai/— OoNSOLinATioN   or  Indicthents. 

The  consolidation  for  trial  of  an  indictment  for  con^iracy  to  commit 
a  crime  against  the  United  States  and. one  against  the  same  defendants 
for  commission  of  such  crime  held  proper,  tmder  Rev.  St  {  1024  (Oomp. 
St  1916,  i  1600). 

4.  Criminal  Law  «=3ii69(7) — ^Habmuss  Ebbob— Evidence. 

The  admission  in  evidence  in  a  trial  for  conspiracy  of  affidavits  made 
by  certain  of  the  defendants,  wtilcta  were  competent  evidence  against 
them,  held  not  prejudicial  to  the  rights  of  a  codefendant  tried  Jointly 
with  them ;  the  evidence  not  being  admitted  as  against  him. 

5.  Cbiminal  Law  ^=>95 — Jobisdiction  of  Fbdisal  Coubt— Dkhndant  or 

Bail  fbom  State  Coubt. 

That  a  defendant,  when  indicted,  tried,  and  convicted  in  a  federal 
court,  was  under  sentence  for  crime  by  a  state  court,  and  at  large  on 
bail  pending  an  appeal,  nothing  further  appearing  from  the  record,  did 
not  deprive  the  federal  court  of  Jurisdiction. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Criminal  prosecution  by  the  United  States  against  William  Vane 
and  others.  From  a  judgment  of  conviction,  defendant  Vane  brings 
error.    Affirmed. 

See,  also,  254  Fed.  32. 

R.  L.  Edmiston,  of  Spokane,  Wash.,  R.  E.  McFarland,  of  Coeur 
d'Alene,  Idaho,  and  O.  J.  Bandolin,  of  Sandpoint,  Idaho,  for  plaintiff 
in  error. 

J.  L.  McClear,  U.  S.  Atty.,  and  J.  R.  Smead,  Asst  U.  S.  Atty., 
both  of  Boise,  Idaho. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  This  is  a  writ  of  error  to  review  the  con- 
viction of  Vane,  plaintiff  in  error,  upon  an  indictment  for  a  violation 
of  section  37  of  the  Penal  Code  (Act  March  4,  1909,  c.  321,  35  Stat. 

'or  other  cum  ■«•  ume  toplo  ft  KEY-NUMBBR  la  all  Kejr-NumlMred  DIswU  •  IndezM 
'Rehearing  denied  February  10,  191S. 
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1096  [Comp.  St.  1916,  §  10201]),  in  conspiring  to  commit  an  offense 
agi^st  the  United  States. 

The  indictment  charged  that  Vane  and  certain  others,  on  or  about 
September  6,  1914,  in  Bonner  county,  Idaho,  and  within  the  jurisdic- 
tion of  the  United  States  District  Court  for  the  District  of  Idaho, 
did  willfully,  unlawfully,  and  feloniously  conspire,  combine,  and  agree 
by  force  and  violence  to — 

"rob  (me  Hugo  De  Wltz  of  ceftala  mall  matter  which  mall  matter  constltnt- 
ed  a  part  of  the  United  States  malls  under  the  control  of  the  post  offlce- 
establishment  of  the  United  States,  and  in  the  lawful  charge  and  custody 
of  him,  the  said  Hugo  De  Wltz,  and  which  said  robbery  of  the  aforesaid 
mall  matter  was  then  and  there  ag^reed  among  them,  the  said  William  Vane 
and  Joe  Bosslo,  •  •  •  to  be  effected  by  force  and  violence,  and  by 
placing  the  life  of  him,  the  said  Hugo  De  Wltz,  in  Jeopardy  by  the  use  of 
certain  dangerous  weapons,  to  wit,  certain  pistols  and  certain  rifles  loaded 
with  gunpowder  and  leaden  bullets,  with  which  said  dangerous  weapons  It 
was  then  and  there  agreed  by  the  said  William  Vane  and  Joe  Bosslo  *  •  * 
to  threaten  him,  the  said  Hugo  De  Wltz,  and  to  put  his  life  in  peril  and 
thereby  to  take,  steal,  and  carry  away  from  the  possession  of  said  Hugo- 
De  Wltz,  and  against  his  will,  the  aforesaid  mail  matter." 

It  is  charged  that  in  pursuance  of  the  conspiracy  the  defendants 
did  "by  force  and  violence"  rob  the  said  Hugo  De  Witz  of  the  said 
mail  matter,  and  "did  threaten  him,  the  said  Hugo  I>e  Witz,  and  put 
his  life  in  peril."  There  was  no  demurrer  to  the  indictment,  no  mo- 
tion in  arrest  of  judgment,  and  there  is  no  bill  of  exceptions  in  the 
record.    The  scope  of  our  examination  is  therefore  limited. 

[1]  Plaintiff  in  error  contends,  however,  that  the  indictment  does 
not  state  facts  constituting  an  offense  against  the  laws  of  the  United 
States :  (1)  In  that  there  is  no  status  of  De  Witz  stated  in  the  indict- 
ment; (2)  that  there  is  a  failure  to  set  forth  the  character,  identity, 
and  destination  of  the  mail  matter ;  (3)  that  there  is  no  allegation  that ' 
Vane  knew  the  certain  mail  matter,  alleged  to  have  been  the  object  of 
the  alleged  conspiracy  to  rob,  constituted  a  part  of  the  United  States 
mails ;  (4)  that  there  is  no  allegation  of  knowledge  or  intent  as  to  the 
object  of  the  conspiracy ;  and  (5)  that  there  is  no  place  of  perform- 
ance of  purpose  set  forth. 

In  our  opinion  it  was  not  necessary  to  set  forth  with  technical  ac- 
curacy the  relationship  of  De  Witz  to  the  mail.  The  allegation  that 
the  conspiracy  was  by  force  and  violence  to  rob  him  of  certain  mail, 
which  constituted  part  of  the  United  States  mails  under  the  control 
of  the  post  office  estabMshment  and  in  his  lawful  custody,  was  suffi- 
cient to  inform  him  fairly  what  he  had  to  meet.  It  would  not  be 
a  reasonable  understanding  of  words  to  gather  any  meaning  from  th*; 
language  referred  to  other  than  that  the  mail  was  part  of  the  Unit- 
ed States  mail  under  the  control  of  the  postal. authorities  and  by  law 
in  the  custody  of  De  Witz.  The  indictment  being  for  conspiracy  to 
commit  an  offense,  it  is  to  be  kept  in  mind  that  the  gist  of  the  crime 
is  the  conspiracy,  and  therefore,  as  was  held  by  the  Supreme  Court  in 
Williamson  v.  United  States,  207  U.  S.  425,  28  Sup.  Ct.  163,  52  I*. 
Ed.  278,  a  "certainty  to  a  common  intent,  sufficient  to  identify  the  of- 
fense which  the  defendants  conspired  to  commit,  is  all  that  is  requi- 
site in  stating  the  object  of  the  conspiracy." 
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Nor  was  it  requisite  that  the  indictment  should  specify  the  nature 
of  the  mail  matter  or  its  destination.  In  a  comWnation  to  take  forc- 
ibly a  quantity  of  mail  in  the  keeping  of  a  mail  custodian,  by  holding 
a  loaded  gun  at  his  head  and  threatening  to  kill  him,  it  would  seem 
very  probable  that  those  engaged  in  the  conspiracy  would  not  have 
in  mind  taking  any  specific  piece  of  mail.  They  could  not  well  know 
what  there  was  in  the  mail  sacks ;  tfiey  are  taking  the  chance  that  they 
will  find  mail  matter  containing  money  or  other  valuable  things.  It 
might  be  that  the  intention  in  this  case  was  to  take  only  such  letters 
as  had  money  in  them ;  but,  if  the  agreement  or  conspiracy  was  by  vio- 
lence to  steal  the  mail  in  the  custody  of  the  person  named  by  putting 
his  life  in  jeopardy,  it  is  inunaterial  whether  the  mail  matter  was  in 
letters,  boxes,  packages,  or  other  form,  and  to  whom  and  to  what 
place  it  might  be  addressed. 

The  contention  that  it  was  necessary  to  allege  that  the  defendants 
knew  that  the  mail  was  part  of  the  United  States  msul  is  not  sound, 
because  such  knowledge  was  not  an  essential  element  of  the  particu- 
lar offense  charged.  The  most  material  averment  was  that  defendants 
willfully,  unlawfully,  and  feloniously  conspired  violently  to  rob  the 
person  in  custody  of  the  mail,  by  stealing  and  taking  the  same  from 
his  person.  In  substance,  however,  persons  chained  with  having  will- 
fully and  feloniously  combined  to  carry  out  such  an  act  as  the  object 
of  the  combination  are  sufficiently  charged  with  knowledge  that  the 
conspiracy,  the  gist  of  the  crime,  is  to  rob  as  set  forth,  and  are  charg- 
ed with  guilty  intent  in  the  general  purpose  of  the  combination.  Fel- 
ton  v.  United  States,  96  U.  S.  699,  24  L.  Ed.  875;  Burton  v.  Unit- 
ed States,  202  U.  S.  344,  26  Sup.  Ct.  688,  50  L.  Ed.  1057,  6  Ann.  Cas. 
392;  Dunbar  v.  United  States,  156  U.  S.  195,  15  Sup.  Ct.  325,  39 
L.  Ed.  390;  Tapack  v.  United  States,  220  Fed.  445,  137  C.  C.  A. 
39;  Bowers  v.  United  States,  148  Fed.  379,  78  C.  C.  A.  193. 

[2]  Lastly,  the  point  that  there  is  no  allegation  of  the  place  of  per- 
formance of  the.  purpose  of  the  conspiracy  must  also  fail,  for  the  reason 
that,  if  the  criminal  agreement  was  formed  about  the  time  and  within 
the  jurisdiction  as  alleged,  and  had  for  its  object  the  robbing  of  the 
mails  in  the  custody  of  De  Witz,  it  was  not  at  all  necessary  to  set  out 
or  prove  the  place  where  the  robbery  was  to  be  executed.  It  might  be 
that  a  conspiracy  would  be  formed  in  a  jurisdiction  of  one  of  our 
courts,  with  the  definite  purpose  of  being  executed  in  a  foreign  land, 
yet  the  conspirators  could  be  indicted  and  tried  in  the  jurisdiction 
where  the  unlawful  combination  was  formed. 

[3]  It  is  said  that  there  was  an  improper  joinder  of  defendants  and 
consolidation  of  charges.  It  appears  that  the  defendants  jointly  in- 
dicted in  this,  the  conspiracy  case,  were  also  jointly  indicted  for  rob- 
bery committed  about  September  8,  1914,  against  Hugo  De  Witz,  in 
custody  of  mail  matter  of  the  United  States  (section  197,  Penal  Laws 
of  the  United  States  [Comp.  St.  1916,  §  10367]),  and  that  the  court, 
under  the  authority  of  section  1024,  Revised  Statutes  (Comp.  St.  1916, 
§  1690),  ordered  the  two  indictments  consolidated.  We  find  no  er- 
ror in  this  course.  Furthermore,  as  defendant  went  to  trial  without 
objection  to  the  order  of  consolidation,  he  is  in  no  position  now  to 
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complain  of  the  order.    Logan  v.  United  States,  144  U.  S.  263,  12 
Sup.  Ct.  617,  36  L.  Ed.  429. 

[4]  It  is  said  that  error  was  committed  because  upon  the  trial  the 
court  admitted  in  evidence  the  affidavits  of  two  of  the  other  defend- 
ants, wherein  they  stated  that  they,  together  with  Vane  and  others, 
planned  the  robbery  of  the  mail  stagecoach,  and  that  in  pursuance 
of  such  plan  and  under  the  directions  of  Vane  the  robbery  was  car- 
ried out.  There  is  no  contention  that  these  affidavits  were  offered 
or  admitted  in  evidence  against'  this  plaintiff  in  error,  and  inasmuch  as 
they  were  apparently  competent  and  relevant  to  the  case  against  the 
defendants  jointly  tried,  who  had  made  the  affidavits,  it  cannot  be 
held  that  the  admission  of  the  evidence  was  prejudicial  to  the  rights 
of  the  plaintiff  in  error. 

[5]  It  is  argued  that  the  United  States  District  Court  in  Idaho  was 
without  jurisdiction  over  Vane,  because  the  record  herein  shows  that 
at  the  time  of  the  indictment,  June  2,  1917,  and  of  the  verdict,  Novem- 
ber 23,  1917,  and  judgment  thereon,  November  24,  1917,  Vane  had 
been  previously  convicted  of  perjury  in  the  superior  court  of  the 
state  of  Washington  in  the  county  of  Pend  Oreille,  and  was  under 
sentence  to  the  penitentiary  in  that  state.    The  judgment  of  convic- 
tion in  the  state  court  is  dated  April  30,  1917;  but  it  also  appears 
that  after  conviction  in  the  state  court  Vane  gave  notice  of  appeal  to 
the  Supreme  Court  of  the  state,  and  an  appeal  bond  under  which  he 
was  permitted  to  go  at  large  until  the  Supreme  Court  should  render 
its  judgment  upon  the  appeal,  and  there  is  no  showing  of  any  action 
by  the  Supreme  Court  of  the  state.    While  the  record  fails  to  show 
that  this  matter  was   ever  brought  to  the  attention  of   the  District 
Court,  or  that  any  ruling  thereon  was  had,  we  are  clearly  of  the  opin- 
ion that  it  cannot  be  held  that  upon  the  face  of  the  record  the  defend- 
ant could  not  be  proceeded  against  in  the  federal  courts  in  Idaho.    It 
might  be  that  a  charge  of  robbery  was  filed  before  a  United  States 
commissioner  in  Idaho,  and  that  defendant  was  arrested  thereunder 
in  Washington,  and  voluntarily  consented  to  removal  from  Wash- 
ington to  Idaho;   that  he  gave  bond  for  his  appearance  before  the 
federal  tribunals  in  Idaho,  and  was  in  Idaho  awaiting  action  by  the 
United  States  grand  jury  upon  the  chaise  against  him,  and  that  after 
indictment  by  the  United  States  grand  jury  he  voluntarily  appeared, 
pleaded  not  guilty,  and  made  no  objection  to  jurisdiction  because  of 
the  conviction  in  the  state  court,  proceeded  with  trial,  never  present- 
ed to  the  federal  court  any  record  of  conviction  in  the  state  court  in 
Washington,  or  made  any  question  of  the  power  of  the  court  to  tn' 
him,  and  was  convicted.    Under  such  a  state  of  facts,  surely  the  fed- 
eral court  would  have  jurisdiction  over  his  person.    Courts  will  wise- 
ly recognize  that,  where  one  is  answerable  to  two  different  jurisdic- 
tions for  offenses  against  the  laws  of  each,  the  one  will  yield  to  the 
other  for  the  time  being;  but  the  necessity  for  such  a  practice  is  a 
matter  of  comity,  and  not  a  rule  of  law,  to  be  applied  to  a  case  with 
such  a  meager  record  as  we  have  before  us. 

We  have  carefully  considered  all  the  points  made  in  the  argument 
and  brief  of  plaintiff  in  error,  and  our  judgment  is  that  the  record 
fails  to  show  that  any  substantial  rights  have  been  denied  him. 
The  judgment  is  affirmed. 
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VANE  T,  UNITED  STATES.* 
(Circuit  Oonrt  of  Appeals,  Ninth  Circuit    December  2,  1918.) 
No.  3166. 

1.  Post   Office    ^=348(8) — Robbebt   ot   Maix^s— Aidibs   and   Abettobs— Ih- 

DICTMENT   AS   PBINCIPALB. 

Under  Penal  Code,  t  332  (Comp.  St  1916,  i  10506),  making  one  who 
aids  and  abets  the  commission  of  a  crime  a  principal,  an  indictment  nn- 
der  Penal  Code,  i  197  (section  10367),  directly  charging  defendant  vrtth 
robbery  of  the  mails,  Is  supported  by  evidence  that  he  aided  and  abetted 
such  robbery. 

2.  RoBBBBT  «=»17(2) — Indictment— AVEEMENT  of  Intent. 

An  indictment  charging  that  defendant  did  willfully,  unlawfully,  and 
feloniously  commit  a  robbery  is  sufficient,  and  need  not  allege  the  q)e- 
dflc  Intent 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Criminal  prosecution  by  the  United  States  against  William  Vane 
and  others.  From  a  judgment  of  conviction,  defendant  Vane  brings 
error.    Affirmed. 

R.  L.  Edmiston,  of  Spokane,  Wash.,  R.  E.  McFarland,  of  (2ceur 
d'Alene,  Idaho,  and  O.  J.  Bandolin,  of  Sandpoint,  Idaho,  for  plaintiff 
in  error. 

J.  L.  McClear,  U.  S.  Atty.,  and  J.  R.  Smead,  Asst.  U.  S.  Atty.,  both 
of  Boise,  Idaho. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.     This  case  is  related  to  Vane  v.  United 

States,  254  Fed.  28,  C.  C.  A.  ,  where  plaintiff  in  error  was 

convicted  of  conspiracy  to  rob.  By  this  writ  of  error,  brought  by 
William  Vane,  he  seeks  a  reversal  of  conviction  of  robbery  under  an 
indictment  which  charged : 

That  be  and  three  others  did,  on  or  about  September  8,  1914,  In  the  count; 
of  Bamum,  Northern  district  of  Idaho,  "willfully,  unlawfully,  and  felonious- 
ly" make  an  assault,  and  then  and  there  "willfully,  unlawfully,  and  felonious- 
ly did  rob  the  said  Hugo  De  Wltz  of  certain  maU  matter;  that  is  to  say, 
they  •  •  •  then  and  there  willfully,  unlawfully,  and  feloniously  as 
aforesaid,  and  by  force  and  violence,  did  take,  steal,  and  carry  away  from 
the  possession  of,  and  against  the  will  of,  him,  the  said  Hugo  De  Wltz,  the 
aforesaid  mall  matter,  which  said  mall  matter  then  and  there  consisted  of 
letters  and  parcels  constituting  a  part  of  the  United  States  mail  then  and 
there  under  the  control  of  the  post  office  establishment  of  the  United  States, 
and  then  aUd  there  in  the  lawful  charge  and  custody  of  him^  the  said  Hugo 
De  Wltz;  and  they,  •  •  •  In  effecting  the  robbery  of  such  mall  matter 
as  aforesaid,  did  then  and  there  put  the  life  of  the  said  Hugo  De  Wltz  In 
jeopardy  by  the  use  of  dangerous  weapons,  to  wit,  a  certain  pistol  and  cer- 
tain rifles  then  and  there  loaded  with  gunpowder  and  leaden  bullets,  with 
which  said  weapons  the  said  WlUlam  Vane  *  •  •  did  then  and  there 
threaten  blm,  the  said  Hugo  De  Wltz,  and  did  put  his  life  in  perU." 

There  is  no  bill  of  exceptions  in  the  record,  and  it  does  not  appear 
that  there  ever  was  a  demurrer  to  the  indictment,  or  a  motion  in  ar- 

^=»For  other  cases  see  laine  topic  A  KBY-NUUBBB  in  all  Ker-Numbered  Dlcwti  ft  IndezM 
'Rehearing  denied  February  10,  191S. 
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rest  of  judgment;  but,  for  use  upon  the  writ  of  error,  a  stipulation 
was  made  wherein  it  was  agreed  that  at  the  trial  of  Vane  and  others 
there  was  no  testimony  offered  or  admitted  tending  to  show  that  Vane 
was  present  at  the  scene  of  the  alleged  robbery,  or  that  Vane  took  part 
in  any  of  the  overt  acts  constituting  the  actual  commission  of  said 
robbery;  that  there  was  testimony  tending  to  show  that  on  the  day 
and  at  the  time  of  the  alleged  robbery  Vane  was  at  his  home  in  Idaho 
about  10  miles  distant  from  the  place  of  the  robbery,  and  that  there 
was  conflicting  testimony  tending  to  show  that  Vane  provided  masks 
and  guns  to  his  codefendants  prior  to  the  alleged  robbery,  and  planned 
the  robbery,  and  counseled  and  induced  the  other  defendants  to  com- 
mit the  robbery. 

[1]  The  first  assignment  of  error  presents  this  question:  Vane 
not  having  been  present  at  the  actual  robbery,  was  it  error  in  the  court 
to  hold  that  he  could  be  convicted  under  section  197  of  the  Penal  Code 
(Act  March  4,  1909,  c.  321,  35  Stat.  1126  [Comp.  St.  1916,  §  10367]), 
which  reads  as  follows: 

"Whoever  shall  assault  any  person  having  lawful  charge,  control,  or  cus- 
tody of  any  maU  matter,  with  intent  to  rob,  steal,  or  purloin  such  mall  mat- 
ter, or  any  part  thereof,  or  shall  rob  any  such  person  of  such  mall  or  any 
part  thereof,  shall  for  a  first  oflTense  be  Imprisoned  not  more  than  ten 
years:  and  If  In  effecting  or  attempting  to  effect  snch  robbery  he  shall 
wound  the  person  having  custody  of  the  mall,  or  put  his  life  in  Jeopardy  by 
the  use  of  a  dangerous  weapon,  or  for  a  subsequent  offense,  shall  be  im- 
prisoned twenty-flve  years." 

The  position  of  the  plaintiff  in  error  is  that  upon  the  face  of  the  in- 
dictment, and  upon  the  stipulation  of  facts,  there  was  a  fatal  defect 
in  the  indictment,  and  that  there  was  a  fatal  variance  of  proof,  from 
which  it  must  follow  that  plaintiff  in  error  has  been  deprived  of  his 
constitutional  rights  to  be  advised  of  the  nature  md  cause  of  the  ac- 
cusation against  him.  But  there  is  a  section  (332)  of  the  Penal  Code 
which  provides  that : 

"Whoever  directly  commits  any  act  constituting  an  offense  defined  in  any 
law  of  the  Ui^lted  States,  or  aids,  abets,  counsels,  commands,  induces,  or 
procures  its  commission,  is  a  principal."    Comp.  St.  1916,  {  10506. 

It  being  the  law  that  one  who  aids  or  induces  the  commission  of  an 
act  made  an  offense  under  the  law  of  the  United  States  is  a  princi- 
pal, distinctions  which  once  existed  between  classes  of  offenders,  ac- 
cessories before  the  fact  and  principals,  are  abrogated,  and  therefore 
an  indictment  which  charges  one  with  doing  the  overt  act  substan- 
tially informs  him  of  the  nature  and  cause  of  the  accusation  rgainst 
him.  In  Rosencramz  v.  United  States,  155  Fed.  38,  83  C.  C.  A.  634, 
and  Rooney  v.  United  States,  203  Fed.  928,  122  C.  C.  A.  230,  the  ques- 
tion was  discussed  and  the  authorities  cited.  The  Supreme  Court,  in 
Ruthenberg  v.  United  States,  245  U.  S.  480,  38  Sup.  Ct.  168,  62  L. 
Ed.  414,  has  recently  held  that  under  section  332,  heretofore  quoted, 
an  indictment  which  charged  a  defendant  as  an  aider  and  inducer  and 
abettor  of  the  one  who  did  the  direct  act  made  a  crime  states  the 
offense  against  him  as  principal,  even  though  the  offense  be  a  misde- 
meanor and  though  at  common  law  there  was  no  accessory  to  a  mis- 
264  P.— 8 
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demeanor.  It  would  naturally  follow,  we  think,  that  where,  under 
facts  alleging  that  one  is  an  aider  and  abettor,  he  is  charged  as  a  prin- 
cipal, under  facts  directly  alleging  that  he  is  a  principal,  facts  which 
miake  him  such  can  be  shown,  though  they  prove  that  he  has  really 
only  aided  and  abetted  the  doing  of  the  main  act. 

[2]  It  is  urged  that  there  is  a  failure  to  set  forth  facts  showing  in- 
tent to  rob,  steal,  and  purloin.  The  indictment,  however,  charges  rob- 
bery of  the  custodian  of  the  mail,  and  not  an  assault  with  intent  to 
rob  him.  There  is  an  allegation  of  an  assault,  but  the  charge  itself 
is  robbery,  and  the  words  that  defendants  did  willfully,  unlawfully, 
and  feloniously  rob  are  sufficient.  Felton  v.  United  States,  96  U.  S. 
699,  24  L.  Ed.  875;  Commonwealth  v.  Adams,  127  Mass.  15;  Allen 
V.  Inhabitants,  3  Wils.  318;   Bishop's  New  Cr.  Proc.  §  1003. 

By  the  statutes  of  Idaho  (section  7980,  Idaho  Revised  Code)  it  is 
provided  that  after  a  verdict  of  guilty,  if  the  judgment  be  not  arrested 
or  a  new  trial  granted,  the  court  must  appoint  a  time  for  pronouncing 
a  judgment,  which  in  cases  of  felony  must  be  at  least  two  days  after 
the  verdict,  if  the  court  intend  to  remain  in  session  so  lopg,  but,  if  not, 
then  at  as  remote  a  time  as  can  reasonably  be  allowed.  Error  is  as- 
signed because  it  is  said  the  court  passed  sentence  upon  plaintiff  in 
error  on  the  same  day  that  the  verdict  was  received,  and  within  less 
than  two  days  after  return  of  the  verdict  against  the  plaintiff  in  error. 
Assuming,  but  not  conceding  at  all,  that  the  statute  quoted  governed 
the  practice  of  the  federal  court  sitting  in  Idaho,  the  statute  itself  is 
not  mandatory,  except  where  the  court  intends  to  remain  in  session 
for  two  days  or  more  after  rendition  of  the  verdict,  and  there  is  noth- 
ing in  the  record  to  show  when  the  District  Court  adjourned. 

The  other  principal  points  made  in  behalf  of  the  plaintiff  in  error 
are  sufficiently  covered  by  the  opinion  in  Vane  v.  United  States,  supra. 

The  judgment  is  affirmed. 


KBEUZBR  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  28,  1918.    Retaearlns 
Denied  January  20, 1819.) 

No.  4582. 

1.  INDICTUENT  AND   INFOBICATTON   «=»130 — JOINDEB — OTTaNBES. 

A  number  of  charges  of  violations  of  the  oleomargarine  laws  may  under 
Rev.  St  8  1024  (Oomp.  St.  1916,  §  1690),  be  joined  in  one  Indictment;  the 
several  charges  being  based  on  acts  connected  with  the  other  and  for 
transactions  of  the  same  class  of  crime. 

2.  Cbiminal  Law  «=s>984 — Skntence — Ddtebent  Counts. 

Where  sentences  on  two  counts  were  to  be  executed  concurrently  with 
that  imposed  on  an  earlier  count,  so  that  but  one  punishment  wajs  imposed, 
it  is  only  necessary  to  determine  the  sufficiency  of  the  earlier  count  on 
which  sentence  was  based. 

8.  Cbikinai.  Law  «=»1178 — ^Appeal — Abandonhent  of  Assionicents. 

An  assignment  of  error  complaining  of  the  overruling  of  objections  to 
testimony,  which  failed  to  set  out  the  testimony  or  its  substance  as  re- 
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qnlred  by  conrt  rule  11  (188  Fed.  iz,  109  C.  OL  A.  iz),  will  be  treated  aa 
abandoned;  it  not  being  discussed  in  the  brief. 

4.  CaiMiNAi,  IiAW  4a>478(l)— BviDKRoa — OpiNioif  Btidknok — ^Bxpsbt  Tsm- 

VONX. 

In  prosecution  for  violating  the  oleomargarine  laws,  a  witness  held  to 
have  qualified  as  an  expert  to  testify  whether  the  oleomargarine  in  tubs 
was  factory  packed. 

6.  Cbiuinai.  Law  «=>1129(5) — ^Assionments  or  Ekbok — ^Akendment. 

Amended  assignment  of  errors,  filed  several  months  after  the  writ  ot 
error  had  been  granted,  although  by  leare  of  the  trial  conrt,  cannot  be 
considered. 

6L  CauaNAi.  Law  «s»1168(1) — HitBin.iwB  X>rbob. 

In  a  prosecution  for  violating  the  oleomargarine  laws,  the  overruling 
of  objections  to  testimony  by  a  deputy  collector  of  internal  revenue,  who 
took  part  In  the  raid,  as  to  what  another  participant  in  the  raid  said 
about  the  barricade,  etc.,  held  not  prejudicial  error,  where  be  also  repeat- 
ed what  he  saw  and  heard  the  defendant  say  and  da 

7.  <^IMIRAI,  Law  «3>75S(2) — Trial — Submission  to  Jurt. 

Where  defendant  made  no  motion  for  directed  vodict,  the  submission 
of  the  case  to  the  Jury  was  inroper. 

8w  Gbivirai.  Law  «=>  1056(1) — Chabob— Bzceftions. 

Alleged  errors  in  the  charge  of  the  court  cannot  be  considered,  In  the 
absence  of  excdptions. 

9.  QuuiNAi.  Law  «=s>1172(7) — Habulksb  Ebbob — Instbttotion. 

A  charge  that  the  fact  defendant  did  not  testify  should  not  be  con- 
sidered against  him,  but  he  was  entitled  to  stand  on  the  prestimptlon  of 
innocence,  held  in  no  way.  prejudicial,  but  favorable,  to  the  defendant. 

10.  C^uiaNAi,  Law  «=3984,  120&— Tbiax. — Sbntbnob. 

Where  defendant  was  indicted  for  violating  Act  Aug.  2,  1886,  {  8  (as 
amended  by  Act  May  9,  1902,  §  3),  and  section  13  (Comp.  St.  1916,  Si 
6220,  6225),  the  fact  that  the  court  after  having  sentenced  defendant  on 
those  counts  charging  violation  of  section  8,  which  relates  to  tax  on  oleo- 
margarine, etc.,  sentenced  him  under  section  13,  relating  to  destruction 
of  stamps  on  emptied  packages,  did  not  nullify  the  first  sentence,  con- 
stituting a  double  punishment,  though  the  latter  was  not  imposed  until 
after  writ  of  error  and  supersedeas  was  obtained. 

In  Error  to  the  District  (3ourt  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  John  C.  Pollock,  Judge. 

David  J.  Kreuzer  was  convicted  of  violating  the  oleomargarine  laws, 
and  he  brings  error.    Affirmed. 

The  iriaintiff  in  error,  hereafter  called  the  defendant,  was  convicted  of  a 
violation  of  several  sections  of  the  oleomargarine-  laws.  The  Indictment  con- 
tained 10  counts,  all  parts  of  the  same  transaction  and  connected  together. 
Three  of  the  counts  charged  were  misdemeanors,  and  the  others  felonies.  A 
demurrer  was  filed  to  the  indictment,  alleging  as  grounds: 

First  That  said  Indictment,  and  each  and  every  count  thereof,  falls  to 
state  facts  sufficient  to  constitute  an  offense  against  him  under  the,  laws  of 
the  United  States. 

Second.  That  said  indictment,  and  each  and  every  count  thereof,  is  invalid 
on  the  ground  of  duplicity. 

Third.  That  said  indictment,  and  each  and  every  count  thereof,  contains 
contradictory  averments. 

Fourth.  Because  said  indictment,  and  each  and  every  count  thereof,  is  too 
vague,  general,  indefinite,  and  uncertain  to  afford  the  accused  proper  notice  to 
plead  and  prepare  their  defense,  and  sets  forth  no  spedfle  offense  under  the 
laws  of  the  United  States. 
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Fifth.  Because  said  Indictment,  and  each  and  every  count  thereof,  falls  to 
show  that  said  defendant  In  any  way  committed,  or  undertook  to  commit,  an 
offense  against  the  laws  of  the  United  States. 

Sixth.  Because  there  Is  a  misjoinder  In  the  same  Indictment  of  charges  of 
misdemeanor  and  felony. 

The  demurrer  was  overmled,  and  upon  a  trial  to  a  Jury  a  verdict  of  guilty  on 
each  count  was  returned.  The  court  on  January  30,  1915,  sentenced  the 
defendant  on  the  second,  third  and  fourth  counts,  and  deferred  sentence  on 
the  remaining  counts  until  the  March  term  of  the  court  A  writ  of  error  wa.s 
allowed  on  FeU  2,  1015,  and  a  supersedeas  bond  approved.  At  the  Mardi 
term  the  court  sentenced  the  defendant  on  the  fifth  count.  No  sent^ices  have 
been  imposed  on  the  other  counts. 

The  judgment  and  sentence  on  January  30,  1915,  was  a  fine  of  $5,000  and 
costs,  and  Imprisonment  for  two  years  in  the  i)enltentlary  on  liie  second 
count  On  the  third  and  fourth  counts  the  sentence  was  two  years'  im- 
prisonment on  each  count,  "to  run  and  terminate  concurrently  with  the  sen- 
tence on  the  second  count."  No  fine  was  Imposed  on  these  two  counts.  The 
Judgment  and  sentence  on  the  fifth  counts  was  a  fine  of  $100  and  30  days' 
imprisonment  In  the  county  jail.  After  serving  the  30  days'  Imprisonment 
he  was  discharged  on  his  afinda^-lt  of  poverty,  without  luiyment  of  the  fine. 
By  certiorari  the  record  of  the  last  judgment  was  made  a  i>art  of  the  record  in 
this  cause. 

The  assignment  of  errors  filed  when  the  writ  of  error  was  granted  assigned 
three  errors.    These  were  as  follows : 

First  Assignment  of  Brror. 

The  court  erred  In  overruling  the  demurrer  of  defendant  to  each  and  every 
count  of  the  Indictment  herein  against  him. 

Second  Assignment  of  Ehror. 

The  court  erred  in  overruling  the  objection  made  by  defendant  to  the  teeti- 

'  mony  of  witness  L.  P.  Mattingly,  and  allowing  him  to  testify  that  In  his 

opinion   Exhibit   29  had   not  been   packed    in   a   licensed   factory,    on    the 

ground  that  the  witness  was  not  a  qualified  expert,  and  on  the  ground  that 

it  was  a  question  for  the  jury. 

Third  Assignment  of  Error. 

The  United  States  has  Improperly  joined  in  the  indictment  herein  alleged 
charges  which  cannot  properly  be  united  in  one  proceeding. 

On  June  18,  1915,  an  amended  assignment  of  errors  was  filed  by  leave  of  the 
District  Court,  but  for  reasons  hereinafter  stated  It  is  not  necessary  to  set 
it  out  herein. 

On  January  12,  1916,  by  leave  of  this  court,  6  additional  assignments  of 
error  welre  filed.    These  were  as  follows: 

(28)  The  said  District  Court  erred  at  the  trial  In  allowing  wltnem  Daly  to 
testl^  for  plaintiff  that  government  witness  Mattlngly's  statement  about 
the  barricade  was  correct 

(29)  The  said  District  Court  erred  at  the  trial  in  submitting  each  of  the 
ctkunts  to  the  jury,  because  there  was  not  sufficient  evldraice  as  to  each  to 
warrant  sach  submission. 

(30)  SThe  said  District  Court  erred  at  the  trial  by  charging  the  Jury  that  de- 
fendant had  not  testified  In  his  own  behalf. 

(31)  The  said  District  Court  erred  In  not  charging  the  Jury  that  defendant 
was  presumed  to  be  Innocent  until  proven  to  be  guilty  beyond  reasonable 
doubx:,  and  the  court's  remarks  on  that  subject  were  inadequate,  and  not  up  to 
the  measure  of  the  defendant's  immunity  under  the  Constitution. 

(32)  The  said  District  Court  erred  at  the  trial  In  charging  the  Jury  that 
they  might  under  the  evidence  find  the  defendant  guilty  "of  all  the  diarges 
In  this  Indictment" 

(33)  The  said  District  Oourt  erred  In  entering  judgment  and  sentence  as  to 
each  finding,  and  as  to  eadi  count  whereon  such  Judgment  and  sentence  were 
entered  herein. 
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Wm.  R.  Orthwein  and  Shephard  Barclay,  both  of  St.  I/Ouis,  Mo.  (S. 
Mayner  Wallace,  of  St.  Louis,  Mo.,  on  the  brief),  for  plaintiff  in  error. 

Rjobert  W.  Childs,  Sp.  Asst.  Atty.  Gen.  (Arthur  L.  Oliver,  U.  S. 
Atty.,  of  St.  Louis,  Mo.,  on  the  brief),  for  the  United  States. 

Before  SANBORN  and  gMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  f1] 
It  is  urged  that  there  was  a  misjoinder  of  charges,  but  the  contention 
is  without  merit.  Section  1024,  Rev.  St.  (Comp.  St.  1916,  §  1690), 
permits  such  joinders,  as  each  of  the  counts  is  for  acts  connected  to- 
gether, and  for  transactions  of  the  same  class  of  crimes.  Logan  v. 
United  States,  144  U.  S.  263,  295,  12  Sup.  Ct.  617,  36  L.  Ed.  429; 
Pointer  v.  United  States,  151  U.  S.  396,  403,  14  Sup.  Ct  410,  38  L. 
Ed.  208:  Ingraham  v.  United  States,  155  U.  S.  434,  436,  15  Sup.  Ct. 
148.  39  L.  Ed.  213 ;  Dolan  v.  United  States,  133  Bed.  440,  446,  69 
C.  C.  A.  274;  McGregor  v.  United  States,  134  Fed.  187,  69  C.  C. 
A.  477;  Rooney  v.  United  States,  203  Fed.  928,  122  C.  C.  A.  230; 
Norton  v.  United  States,  205  Fed.  593,  123  C.  C.  A.  609.  None  of 
the  authorities  cited  by  counsel  for  the  defendant  is  in  point.  In  Mc- 
Elroy  V.  United  States,  164  U.  S.  76,  17  Sup.  Ct.  31,  41  L.  Ed.  355, 
it  was  held  that  indictments  s^nst  several  defendants  for  assault 
cannot  be  consolidated  with  an  indictment  against  only  some  of  the 
defendants  for  arson  and  another  indictment  for  arson  committed  two 
weeks  later.  The  other  authorities  cited  do  not  pass  upon  this  ques- 
tion. 

[2]  As  the  sentences  on  the  third  and  fourth  counts  are  to  be  ex- 
ecuted concurrently  with  that  imposed  on  the  second  count,  and  there-; 
fore  but  one  punishment  has  been  imposed,  it  is  only  necessary  to  de- 
termine the  sufficiencv  of  that  count.  Evans  v.  United  States,  153 
U.  S.  608,  14  Sup.  Ct.  939,  38  L.  Ed.  839;  Billingslev  v.  United  States, 
178  Fed.  653,  662,  101  C.  C.  A.  465 ;  Norton  v.  United  States,  supra, 
205  Fed.  602,  123  C.  C.  A.  609. 

Should  the  demurrer  to  the  second  count  have  been  sustained  ?  May 
v.  United  States,  199  Fed.  42,  117  C.  C.  A.  420,  rules  this  contention, 
and  upon  the  authori^  of  that  case  we  hold  it  untenable.  See,  also, 
Marhoefer  v.  United  States,  241  Fed.  48,  154  C.  C.  A.  48. 

[3]  The  assignment  that  the  court  erred  in  overruling  the  objection 
to  the  testimony  of  Mr.  Mattingly,  because  he  had  not  qualified  as  an 
expert,  fails  to  set  out  the  testimony  admitted  or  its  full  substance,  as 
required  by  rule  11  of  this  court  (188  Fed.  ix,  109  C.  C.  A.  ix).  Nor 
is  this  assignment  discussed  in  the  elaborate  brief  of  counsel  for  the 
defendant.    It  may  therefore  be  treated  as  abandoned. 

[4]  But,  aside  from  this,  he  did  qualify  as  an  expert.  After  tes- 
tifying that  he  had  been  working  for  three  years  on  other  oleomar- 
garine cases  and  had  examined  the  contents  of  many  tubs  during  that 
whole  period  of  time,  he  further  testified : 

"Generally  speaking,  I  can  tell  what  a  tub  that  Is  factoir  packed  looks 
Uke,  thoa^  It  may  be  possible  for  a  tab  that  is  not  factory  packed  to  be 
packed  almost  as  perfectly  as  a  factory  packed  tub." 
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This  was  sufficient  to  permit  him  to  testify  as  an  expert,  and  it 
was  for  the  jury  to  determine  the  weight  to  be  given  to  his  testimony. 
The  general  rule,  as  determined  by  the  Supreme  Court  and  this  court, 
is  found  in  Gillespie  v.  Collier,  224  Fed.  298,  301,  139  C.  C.  A.  534, 
537,  where  the  court  quoted  and  followed  what  was  said  by  the  Su- 
preme Court  in  Gila  Valley  R.  Co.  v.  Lyon,  203  U.  S.  465,  475,  27  Sup. 
Ct.  145,  148  (51, L.  Ed.  276): 

"In  the  cases  of  all  witnesses,  we  tbink  the  question  of  the  admissibility  ot 
their  evidence  was  one  within  the  reasonable  discretion  of  the  trial  court,  and 
that  the  discretion  was  not  abused.  All  the  witnesses  had  had  practical  ex- 
perience on  railroads,  and  were  familiar  with  structures  and  the  (dmracter 
of  bluffers  mentioned  in  the  evidence.  There  waa  certainly  enough  to  call 
upon  the  court  to  decide  upon  the  admissibility  of  their  opinions  under  these 
circumstances,  and  we  ought  not  to  interfere  with  the  decision  of  the  trial 
court  In  this  case." 

[B]  This  disposes  of  the  assignments  of  error  filed  when  the  writ 
of  error  and  supersedeas  were  granted.  The  amended  assignment  of 
errors  filed  several  months  after  the  writ  of  error  had  been  granted, 
although  by  leave  to  the  District  Court,  cannot  be  considered,  as  that 
court  had  no  power  to  grant  such  leave  at  that  time. 

[8]  The  additional  assignments  of  error  filed  by  leave  of  this  court 
are  properly  before  us.  The  first  is  that  the  court  erred  in  permitting 
the  witness  Daly  to  testify  that  "the  witness  Mattingly's  statement 
about  the  barricade  was  correct."  But,  while  the  witness  did  testify 
to  that  effect,  he  repeated  what  he  saw  and  heard  the  defendant  say 
and  do ;  the  witness  being  a  deputy  collector  of  internal  revenue,  tak- 
ing part  in  the  raid  with  Mr.  Mattingly. 

The  court  committed  no  prejudicial  error  in  overruling  the  objec- 
tion.   The  other  assignments  are  clearly  without  merit. 

[7]  As  no  motion  for  a  directed  verdict  was  made  on  behalf  of  the 
defendant,  the  court  committed  no  error  in  submitting  the  case  to  the 
jury.  Besides,  a  careful  reading  of  the  testimony  satisfies  that  there 
was  substantial  evidence  to  justify  a  verdict  of  guilty,  and  even  if  a 
motion  for  a  directed  verdict  had  been  made,  the  refusal  would  not  be 
error. 

[8,  9]  As  to  the  alleged  errors  in  the  charge  of  the  court,  it  is  suf- 
ficient to  say  that  no  exceptions  were  taken  to  any  part  of  the  charge ; 
but,  in  view  of  the  fact  that  the  defendant's  liberty  is  at  stake,  we  have 
carefully  read  it,  and  find  no  prejudicial  error.  The  only  part  of  the 
charge  complained  of,  which  it  is  proper  to  refer  to,  is  that  part  in 
which  the  court  told  the  jury : 

"The  defendant  in  this  case  has  not  testified  in  his  own  behalf.  That  is  not 
to  be  considered  by  the  Jury  in  any  respect  whatever.  In  our  courts  of  Jus- 
tice, the  defendant  has  a  right  to  stand  on  the  presumption  of  innocence  of 
the  offense,  and  he  cannot  be  convicted  unless  the  government  has  proven  the 
offense  or  offenses  charged  against  him,  beyond  all  reasonable  doubt,  as  1 
have  defined  the  term  to  you." 

This  it  is  claimed,  is  prejudicial  error.  To  us  it  seems  these  re- 
marks were,  if  anything,  favorable  to  the  defendant,  as  it  cautioned 
the  jury  against  any  presumption  of  guilt,  which  may  arise  in  their 
minds  from  the  fact  that  the  defendant  did  not  avail  himself  of  the 
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privUege  of  testifying  granted  by  Act  March  16,  1878,  c.  37,  20  Stat. 
30  (Comp.  St.  1916,  §  1465).  Hanish  v.  United  States,  227  Fed.  584, 
142  C.  C.  A.  216. 

[10]  By  the  supplemental  proceeding,  brought  up  on  Ijie  writ  of 
certiorari,  the  claim  is  made  that  the  action  of  the  court,  sentencing 
the  defendant  on  the  fifth  count,  at  a  term  after  the  writ  of  error  and 
supersedeas  had  been  obtained,  which  sentence  had  been  executed,  nul- 
lifies the  former  sentence,  constituting  a  double  punishment.  The 
fifth  count  charges  an  entirdy  different  offense  from  that  charged 
in  the  second  count  The  latter  charges  "mixing  artificial  coloration 
with  white  or  uncolored  oleomargarine,  and  thereby  making  a  product 
resembling  butter  of  a  shade  of  yellow,  for  sale  *  *  *  in  an  at- 
tempt to  defraud  the  United  States  of  the  tax  imposed  by  law  upon 
colored  oleomargarine,"  etc. 

It  charges  a  violation  of  section  8  of  the  Act  of  August  2,  1886,  c. 
840,  24  Stat.  210,  as  amended  by  Act  May  9,  1902,  c.  784,  §  3,  32  Stat. 
194  (section  6220,  U.  S.  Comp.  St.  1916).  The  fifth  count  charges  a 
violation  of  section  13  of  the  Act  of  August  2,  1886,  24  Stat.  211  (sec- 
tion 6225,  U.  S.  Comp.  St.  1916).  This  contention  is  therefore  with- 
out merit. 

Finding  no  error,  the  judgment  is  affirmed. 


THOMS  &  BRENNEMAN  et  al.  v.  GOODMAN. 

In  re  HAMII/TON  OAS  &  VSLEOrBIO  GO. 

(Circuit  Oonrt  of  Appeals,  Sixth  Circuit    August  3,  1918.) 

Ka  3159. 

L  BANKBUPTCT  «S»456 — APPEAI/— MATfERS  REVIEWABUe. 

In  a  bankruptcy  proceeding,  where  stockholders  are  contesting  right 
to  levy  assessments  against  them,  In  which  some  were  not  formally  made 
parties.  Circuit  Court  of  Appeals  will  nevertheless  proceed  to  the  merits, 
where  both  sides  have  assumed  that  the  order  of  assessment  waa  a 
final  appealable  order. 

2.  CoRFORATioRS  <8=>544(2) — Subbcbiptions— LiABiLrrT  of  Stockholders. 

Subscribed,  but  unpaid,  capital  stock  of  a  corporation,  becomes,  upon 
Its  insolrency  and  the  suspension  of  business,  a  trust  fund  for  all  cred- 
itors, and,  even  before  insolvency,  it  so  far  has  that  inchoate  charao- 
ter  as  to  prevent  it  from  t>eing  surrendered  or  given  away  by  the  cor 
poratlon. 

3.  COITBIS  4=>372(1)— f^DBBAL  COTIBIB. 

In  the  absence  of  any  controlling  state  statute,  a  federal  court  is  not 
lustlfled  In  declining  to  adopt  the  general  rules  of  corporate  law,  ap- 
proved by  the  Supreme  Court  of  the  United  States,  unless  there  is  h 
dear,  definite,  and  settled  rule  to  the  contrary  tn  the  state. 

4.  COEFOBATIONS    «=9232(1) — ^LlABIUTT    OF    STOCKHOtDKBS— STATUTES. 

Ohio  Constitution  and  statutes,  to  the  effect  that  a  stockholder  shall 
be  liable  for  the  amount  unpaid  upon  hia  stock,  do  not  prevent  the  ap- 
plication of  the  rule  that  persons  buying  necessarily  issued  additional 
stock  of  a  corporation  at  its  market  value  are  not  liable  for  the  differ- 
ence between  the  par  value  and  the  purchase  price. 
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6.  Corporations  ^9232(1) — Liabilitt  of  Stookholdbrs. 

Where  an  Ohio  corporation,  on  account  of  Impairment  of  Its  capital 
stocE,  necessarily  issues  additional  stock,  stockholders  who  purchase 
such  stock  below  par  at  its  market  value  vriU  not  be  held  liable  to  aed- 
itors  or  other  stockholders  for  the  difference. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Southern  District  of  Ohio ;  Howard  C.  HoUister, 
Judge. 

In  the  matter  of  the  Hamilton  Gas  &  Electric  Company,  a  corpora- 
tion, bankrupt.  From  an  order  of  the  District  Court,  affirming  an  as- 
sessment against  stockholders  by  the  referee  on  petition  of  S.  M. 
Goodman,  trustee.  Thorns  &  Brenneman  and  others  appeaL  Reversed 
and  remanded. 

In  Novonber,  1901,  the  Hamilton  Gas  II;  Electric  Oompony  was  organized 
under  the  laws  of  Ohio,  with  an  authorized  capital  stock  of  11,000,000,  and 
with  an  authorized  bond  issue  of  the  same  amount  More  accurately  speak- 
ing, this  was  a  consolidation  and  reorganization  of  existing  companies:  bat 
for  all  purposes  now  involved  there  is  no  distinction.  Seven  hundred  thousand 
dollars  of  bonds  and  tU«>  same  amount  of  stock  were  issued  in  payment  for 
the  various  properties  and  enterprises  which  became  the  property  of  the 
corporation  and  for  working  capital,  and  the  stock  and  bonds  were  consid- 
ered fully  paid  by  the  transfer  of  these  properties  and  by  the  cash  paid  in. 
For  the  purposes  of  this  case,  the  full  payment  of  this  $700,000  of  stock  is 
ilndiallenged.  The  remaining  $300,000  of  bonds  and  the  same  amount  of 
Btodc  were  issued  at  intervals  over  a  period  commencing  November,  1905,  and 
ending  October,  1907,  for  the  purpose  of  acquiring  additional  funds  needed  In 
the  operation  of  the  company,  and  after  it  had  been  in  active  operation  from 
one  to  three  years.  Part  of  this  capital  was  needed  for  the  reconstruction  of 
a  plant  destroyed  by  a  tornado,  and  it  is  to  be  assumed,  in  the  lack  of  present 
dispute,  that  it  was  all  necessary  to  enable  it  to  carry  on  its  business,  'rnese 
300  bonds,  of  $1,000  each,  and  each  accompanied  by  thie  same  amount  of 
stock,  were  mostly  sold  for  par.  Hie  sales  were  made  to  the  directors  or 
those  active  in  the  management  of  the  corporation,  many  of  whom  had  already 
advanced  considerable  siuns  by  way  of  loan. 

In  December,  1911,  the  company  became  an  Involuntary  bankrupt  Its  in- 
debtedness consisted  of  $1,000,000  of  mortgage  bonds,  about  $110,000  of  loans 
and  advances  by  or  through  the  i>ersonal  relations  of  directors  and  an 
amount  of  general  indebtedness  so  trifling  as  to  be  negligible.  The  sale  of 
the  mortgaged  property  realized  sufllclent  to  pay  $495  on  each  bond.  For  the 
deficiency  of  $506,000,  some  of  the  bondholders  filed  general  claims.  Tbie  assets 
not  mortgaged  seem  to  have  been  not  large  enough  to  make  material  change 
in  the  situation.  Thereupon  the  trustee  filed  with  the  referee  a  petition,  ask- 
ing that  he  be  authorized  to  make  an  assessment  against  the  holders  of  the 
$300,000  of  stock  as  if  it  had  been  subscribed  for  and  remained  wholly  unpaid. 
In  his  petition,  and  a  supplemental  petition,  he  named  the  holders  of  this 
stock,  as  far  as  known,  and  eventually  notice  was  given  them,  and  they 
made  a  contest  before  the  referee.  Although  thiere  was  no  pleading  before  the 
referee  in  opposition  to  the  petition,  the  matter  seems  to  have  been  treated 
on  both  sides  as  If  there  had  been  formal  appearance  and  issue.  The  neferee 
found  that,  Hfter  excluding  debts  not  entitled  to  share  in  sucdi  an  assessment 
there  remaiiKed  $80,000  of  debts  which  should  be  paid  In  this  manner,  and 
which  he  acotnrdlngly  assessed,  pro  rata,  against  the  holders  of  this  stock. 
Those  who  had  been  assessed  to  the  amount  of  about  $50,000  filed  a  petition 
for  review.  The  District  Judge  afflrmted  the  referee  in  the  main,  and  ordered 
an  assessment  to  the  same  general  effect  Six  of  the  parties  named,  and  who 
were  thus  assessed  for  about  $47,000,  bring  this  appeal. 
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Robert  Ramsey,  of  New  York  City,  for  appellants. 
Slayback  &  Harr,  of  Hamilton,  Ohio,  and  Ralph  R.  Caldwell,  of 
Cincinnati,  Ohio,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  WAI^ 
TER  EVANS,  District  Judge. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
We  pass  by  any  question  whether  an  order,  made  as  this  was,  when  the 
persons  to  be  assessed  were  not  parties  to  the  record  in  any  formal 
way,  is  a  final  order  subject  to  appeal.  It  has  been  so  assumed  upon 
both  sides,  and  there  is  no  such  obvious  lack  of  jurisdiction  as  should 
prevent  us  from  proceeding  to  the  merits.  See  Marin  v.  Augedahl,  247 
U.  S.  142,  38  Sup.  Ct.  452,  62  L.  Ed.  1038. 

[2]  The  doctrine  that  the  subscribed,  but  unpaid,  capital  stock  of  a 
corporation,  becomes,  upon  its  insolvency  and  suspension  of  business, 
a  trust  fund  for  all  creditors,  and  that,  even  before  insolvency,  it  so 
far  has  that  inchoate  character  as  to  prevent  it  from  being  surrendered 
or  given  away  by  the  corporation,  finds  universal  acceptance.  The 
underlying  reasons  for  the  rule  and  the  persons  by  whom  and  the  man- 
ner in  which  the  resulting  rights  are  to  be  enforced  are  not  now  and 
here  important.  No  less  well  settled,  as  a  matter  of  general  corporate 
law  and  rule  of  equity,  is  the  (seeming  or  possible)  exception  to  the  imi- 
versality  of  the  general  rule,  by  which  exception  a  corporation,  the 
value  of  whose  capital  stock  has  become  impaired,  and  which  finds  it 
necessary  to  sell  additional  capital  stock,  may  sell  the  same  at  the  real 
worth  or  market  value  thereof,  in  which  case  the  purchaser  does  not 
incur  the  liability  of  a  subscriber  under  the  general  rule.  This  was 
most  explicitly  declared  in  Handley  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct. 
530,  35  L.  Ed.  227,  and  the  care  with  which  the  question  was  consid- 
ered and  decided  is  evidenced  by  the  dissent  of  two  judges,  and  by  the 
simultaneous  consideration  and  decision  of  analogous  problems,  with 
corresponding  result.  Clark  v.  Bever,  139  U.  S.  96,  109,  11  Sup.  Ct. 
468,  35  I^  Ed.  88;  Fogg  v.  Blair,  139  U.  S.  118.  126,  11  Sup.  Ct.  476, 
35  L.  Ed.  104.*  When  the  present  case  is  viewed  in  the  aspect  which 
it  must  have  on  the  record,  there  is  not  merely  analogy,  but  identity, 
between  its  facts  and  the  facts  of  Handley  v.  Stutz,  so  far  as  the  latter 
related  to  the  group  of  stockholders  who  bought  bonds  and  stock  to- 

1  The  san^  rule  bas  eitber  been  expressly  adopted,  or  referred  to  wltb 
apparent  approval,  quite  generally  by  federal  and  state  courts,  where  there 
was  no  controlling  statute.  Grant  v.  East  &  Wfest  Co.  <0.  CS.  A.  6,  Ala.)  54  Fed. 
660,  675,  4  C.  O.  A.  511 ;  Toledo  Co.  v.  Continental  Co.  (O.  O.  A.  6,  Ohio)  95 
BM.  497,  515,  36  O.  Q  A.  155 ;  Ingraham  v.  Commercial  Ca  (C.  a  A.  8,  Mo.) 
177  Fed.  »41,  34.3,  101  O.  O.  A.  317 ;  Granite  Co.  v.  Titus  (C.  a  A.  5,  S.  0.)  226 
Fted.  657,  570,  141  O.  C.  A.  313;  Clark  v.  Johnson  (C.  C.  A.  8,  Ark.)  245  Fed. 
442,  447,  157  O.  O.  A.  408;  Stein  v.  Howard,  65  Cal.  616,  4  Pac  662;  Dummer 
r.  Smedley,  110  Mlcb.  466,  476,  68  N.  W.  260,  38  U  B.  A.  490 ;  Hospes  v.  North- 
western Co.,  48  Minn.  174,  197,  50  N.  W.  1117,  15  I*  R.  A.  470,  31  Am.  St.  Rep. 
637;  Wtoolfolk  v.  January,  131  Mo.  620,  634,  33  S.  W.  432;  Van  Cott  v.  Van 
Brant,  82  N.  T.  535;  Speer  y.  Bordeleau,  20  Colo.  App.  413,  421,  79  Pao.  332: 
McDowell  T.  Lindsay,  213  Pa.  591,  586,  63  AtL  130;  and  see  note  in  8  !>.  R.  A. 
(N.  &)  263,  a6&, 
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gether  (139  U.  S.  428.  11  Sup.  Ct  534  [35  L.  Ed.  88]),  and  so  far  as 
concerns  the  form  and  manner  of  stock  issue — ^not  necessarily  as  to 
the  justification  for  the  discount  The  Hamilton  Company  was  a  going 
concern ;  the  circumstances  indicate  that  its  existing  stock  was  worth 
less  than  par;  it  needed  additional  capital;  it  is  at  least  probable  diat 
bonds  could  not  be  sold  for  par,  in  such  amounts  and  so  quickly  as 
needed ;  and  the  case  is  plainly  one  where  bonds  and  stock  were  sold 
together  for  a  gross  sum.  It  is  not  alleged  that  they  were  worth  any 
more  than  was  received.*  There  is  no  room  for  doubt  that  the  peti- 
tion and  the  proofs  herein  fail  to  make  a  case,  unless  Handley  v.  Stutz 
ought  not  to  be  followed ;  and  the  claim  that  it  ought  not  to  be  follow- 
ed rests  upon  the  proposition  that  the  law  of  Ohio  is  otherwise  and 
that  the  Ohio  law  must  control.  Whatever  might  be  true  as  to  some 
of  the  matters  argued  (see  Clark  v.  Bever,  supra,  139  U.  S.  at  page  117, 
11  Sup.  Ct  468,  35  L.  Ed.  88),  it  has  been  recently  held  in  this  court 
that,  upon  the  underlying  question  of  liability,  the  Ohio  law  must  be 
ascertained  and  applied  (Kiskadden  v.  Steinle  [C.  C.  A.  6]  203  Fed. 
375,  378,  121  C.  C.  A.  559;  Courtney  v.  Croxton,  239  Fed.  247,  249, 
152  C.  C.  A.  235). 

[3,  4]  Clearly,  in  the  absence  of  any  controlling  Ohio  statute,  we 
can  be  justified  in  declining  to  adopt  the  general  rules  of  corporate  law 
approved  by  the  Supreme  Court  of  the  United  States  only  in  case  we 
find  a  clear,  definite,  and  settled  rule  to  the  contrary  in  Ohio.  The 
Ohio  constitutional  and  statutory  provisions  referred  to  in  the  Ohio 
cases  hereafter  mentioned  say  only  that  the  stockholder  shall  be  liaWe 
for  the  amount  unpaid  upon  his  stock,  and  it  was  said,  in  Clark  v.  Bev- 
er, 139  U.  S.  116,  11  Sup.  Ct  475,  35  L.  Ed.  88: 

"The  recognition  In  tbe  Iowa  statute  of  tbe  right  of  creditors  of  oorpora- 
tlona  to  look  to  unt>aid  Installments  of  stock  subscriptions  to  obtain  sattetko- 
tlon  of  their  demands  did  not  confer  a  new  right,  but  is  a  recognition  of  a 
right  existing  before  the  statute  in  virtue  of  the  relations  between  a  corpora- 
tion and  Its  creditors  and  stockholderfl." 

Comparison  of  the  Ohio  with  the  Missouri  statute,  quoted  in  Togg 
v.  Blair,  supra,  139  U.  S.  at  page  125,  11  Sup.  Ct.  476,  35  L.  Ed.  104, 
shows  at  least  as  strong  a  case  of  statutory  liability  in  Missouri  as  in 
CHiio,  yet  the  Missouri  statute  does  not  prevent  the  full  application  of 
Handley  v.  Stutz  in  that  jurisdiction.  Ingraham  v.  Commercial  Co. 
(C.  C.  A.  8)  177  Fed.  341,  343, 101  C.  C.  A.  317.  Hence  we  must  con- 
clude that  the  Ohio  statute  furnishes  no  effective  distinction. 

[5]  It  cannot  be  said  of  the  Ohio  decisions  that  they  establish  any 
such  clear  and  settled  rule.  Their  distinct  tendency  is  the  other  way. 
All  cases  of  stock  issue  resolve  themselves  into  two  classes :  First,  those 
which  are  incidental  to  the  organization  of  the  corporation  cm  the 
launching  of  its  business.  All  persons  who  take  this  stock  are  the  orig- 
inal and  voluntary  associates.  As  to  this  class,  it  may  well  be,  as  has 
often«been  held,  that  the  form  adopted  for  their  association  is  not  con- 
trolling and  that  they  may  be  treated  as  subscribers  solely  through  the 

s  The  proof  is  that  the  bonds,  "as  marketed,"  W(Bre  worth  what  ttey  brought, 
but  they  were  "marketed"  with  the  stock  accompanying  them;  and  this 
amounts  to  saying  that  they  together  were  worth  the  price  received. 
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effect  of  their  acceptance  of  stock,  issued  as  if  on  a  subscription — ^pro- 
vided that  the  acceptance  of  stock  in  good  faith  exchange  for  property 
at  an  agreed  Valuation  or  as  incidental  to  a  bond  purchase  does  not  by 
the  local  law  bar  further  liability.  The  second  class  comprises  those 
incidental  to  the  raising  of  additional  capital  for  a  going  concern.  In 
many  of  these  cases,  the  issue  of  stock  is  characteristically  a  compul- 
sory sale  of  a  corporate  interest  rather  than  a  mere  subscription  or 
voluntary  joinder  in  a  new  enterprise ;  and  while  the  underlying  prin- 
ciples in  the  two  classes  applicable  to  the  issue — subscription  or  sale? — 
do  not  furnish  entirely  satisfactory  distinctions,  the  practical  difference 
is  often  convincing  and  controlling.  The  undoubted  fact,  known  to 
all,  is  that  the  capital  stock  of  a  corporation  which  needs  additional 
working  capital  is  often,  if  not  typically,  impaired  in  value,  and  that 
when  the  capital  stock  is  thus  impaired  in  value  it  is  wholly  impossible 
to  sell  new  stock  at  par,  and  the  corporation,  as  a  matter  of  practical 
necessity,  must  sell  it  for  what  it  is  worth,  or  else  not  sell  it  at  all.  The 
.Supreme  Court  seems  to  have  considered  that  such  possible  theoreti- 
cal injury  as  might  come  to  creditors  through  permitting  sales  of  stock 
at  less  than  par  and  without  liability  for  the  balance,  in  those  cases 
where  the  stock  could  not  be  sold  for  par,  was  a  lesser  evil  than  com- 
pelling every  corporation  to  wind  up  its  business  or  reorganize,  if  it  had 
sustained  some  losses  and  needed  more  invested  capital.  The  decision 
in  Handley  v.  Stutz  rests  essentially  upon  the  classification  above  stated 
between  original  associates  and  those  who  buy  at  its  real  value  treasury 
stock  in  a  going  concern.  When  we  come  to  consider  the  Ohio  deci- 
sions, it  is  clear  that  those  pertaining  to  an  original  association,  or  cas- 
es of  the  first  class,  cannot  be  taken — ^no  matter  what  general  language 
they  use — ^as  laying  down  a  rule  for  cases  of  the  second  class,  so  as  to 
obliterate  the  distinction  which  the  Supreme  Court  of  the  United  States 
has  drawn. 

The  Ohio  decisions  are  said  to  begin  with  and  rest  upon  Henry  v. 
Vermillion  Co.,  17  Ohio,  187.  This  contains  nothing  now  pertinent, 
save  the  rather  casual  statement  that  since  the  charter  required  stock 
subscriptions  to  be  paid  in  cash,  an  agreement  by  one  subscriber  to 
pay  in  something  other  than  cash  would  be  invalid  as  a  fraud  upon  the 
other  stockholders.  Noble  v.  Callender,  20  Ohio  St.  199,  208,  is  to 
the  same  effect.  When  subscribing,  the  stockholder  took  a  collateral 
agreement  providing  that  the  subscription  was  to  be  paid  in  land. 
Without  any  discussion,  it  was  held  that  this  could  not  be  enforced  to 
the  prejiidice  of  creditors  or  costockholders.  In  Rouse  v.  Bank,  46 
Ohio  St.  493,  22  N.  E.  293,  5  L.  R.  A.  378,  15  Am.  St.  Rep.  644.  the 
court  first  had  occasion  to  discuss  the  general  principle,  upon  \yhich 
depend  all  the  points  now  involved,  that  the  capital  stock  of  a  corpora- 
tion, upon  insolvency,  becomes  a  trust  fund  for  the  benefit  of  credi- 
tors; but  the  extent  and  character  of  the  liability  for — or  as  if  for — 
unpaid  subscriptions  were  in  no  way  involved.  Gates  v.  Tippecanoe 
Co.,  57  Ohio  St.  60,  48  N.  E.  285,  63  Am.  St.  Rep.  705,  is  the  first  de- 
cision brought  to  our  attention  or  which  we  have  found  in  which  pay- 
ment, as  upon  a  subscription,  has  been  enforced  against  one  who  re- 
ceived stock  purporting  to  be  fully  paid.  It  had  to  do  with  a  transac- 
tion by  which  a  corporation  was  launched  and  continued  in  business 
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with  a  stated  paid-up  capital  of  $75,000,  of  which,  in  truth  and  ac- 
cording to  property  values  fixed  by  the  court,  only  one-half  had  been 
paid.  Such  distinctions  as  there  may  be  between  stock  so  originally  is- 
sued at  an  inflated  value  and  stock  afterwards  issued  upon  the  basis 
of  actual  value  at  the  time  of  issue  were  not  involved  and  were  not  con- 
sidered. Handley  v.  Stutz  was  not  mentioned,  though  it  is  not  to  be 
doubted  that  some  things  said  in  the  course  of  the  opinion  would  apply 
as  well  to  the  latter  as  to  the  former  class  of  stock  issues.  In  Trust 
Co.  V.  Ford,  75  Ohio  St.  322,  332,  79  N.  E.  474,  8  L.  R.  A.  (N.  S.)  263. 
there  is  considerable  discussion  of  the  general  rule ;  but  it  is  expressly 
said  that  the  decision  did  not  reach  a  case  where  the  stock  was  sold 
after  commencing  business  and  at  its  real  value. 

We  find  nothing  else  to  support  the  claim  that  the  Ohio  rule  is  in- 
consistent with  Handley  v.  Stutz ;  on  the  contrary,  there  are  two  deci- 
sions tending  to  support  the  opposite  conclusion.  In  Peter  v.  Union 
Co.,  56  Ohio  St.  181,  46  N.  E.  894,  there  had  been  capital  stock  issued 
at  a  discotmt  after  the  corporation  had  been  in  business  for  some  time 
and  when  it  needed  additional  capital.  Upon  insolvency,  a  suit  was 
brought  to  compel  a  holder  of  this  discount  stock  to  pay  the  difference 
between  this  purchase  price  and  par.  After  an  exhaustive  and  fully 
reported  argument  of  counsel,  in  which  Handley  v.  Stutz  was  cited,  it 
was  held  that  the  liability  did  not  exist.  It  is  true  that  the  court  re- 
lied upon,  as  more  or  less  controlling,  the  fact  that  the  complaint  wa? 
made  by  another  stockholder  rather  than  by  a  creditor,  and  it  is  true 
that  this  distinction  has  later  been  noted  by  the  same  court  (Trust  Co.  v. 
Ford,  supra,  75  Ohio  St.  at  page  338,  79  N.  E.  474,  8  I^  R.  A.  [N.  S.] 
263) ;  but,  with  all  deference,  we  cannot  see  that  this  is  a  distinction  in 
principle.  The  court  expressly  holds,  in  this  Peter  Case,  56  Ohio  St. 
197,  46  N.  E.  894,  that  if  these  unpaid  subscriptions  are  assets  of  the 
corporation,  the  other  stockholders  are  entitled  to  have  them  paid  in  and 
turned  over  to  the  creditors  before  the  statutory  double  liability  of  the 
other  stockholders  is  enforced ;  and,  as  it  was  held  in  the  Gates  Case,  at 
almost  the  same  time,  that  these  unpaid  subscriptions  are  corporate  as- 
sets, the  decision  in  the  Peter  Case  necessarily  leads  to  the  conclusion 
that,  under  the  facts  of  that  case,  there  was  no  liability,  even  for  the 
direct  benefit  of  creditors.  The  latest  reference  to  the  general  subject 
by  the  Ohio  Supreme  Court  is  in  Niles  v.  Olszak,  87  Ohio  St.  229,  234. 
100  N.  E.  820,  Ann.  Cas.  1913E,  1020.  The  specific  question  involved 
was  one  of  set-off,  but  the  court  discussed  the  controlling  principles, 
and  cited,  with  apparent  approval,  Clark  v.  Bever,  supra,  to  the  effect 
that  where  an  additional  stock  issue  was  accepted  at  20  cents  on  the 
dollar,  when  that  was  more  than  it  was  worth  on  the  market,  there 
was  no  liability  for  the  remainder  as  upon  a  subscription.  It  clearly 
did  not  occur  to  the  court  that  the  Ohio  rule  was  inconsistent  with 
Clark  V.  Bever.  When  we  remember  that  the  Gates  Case  and  the  trus- 
tee's claims  here  are  fotmded  on  the  trust  fund  theory,  and  that  the 
United  States  Supreme  Court  has  consistently  maintained  and  applied 
that  theory,  but  has  decided  that  it  does  not  reach  facts  like  those  now 
assumed  which,  upon  the  present  record  must  be  considered  to  show  a 
case  like  the  Peter  and  not  like  the  Gates  Case,  and,  when  we  make 
this  review  of  the  Ohio  decisions,  we  cannot  escape  concluding  that 
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the  rule  of  Handley  v.  Stutz,  as  to  purchasers  of  stock  and  bonds, 
should  be  applied  to  Ohio  corporations  wherever  the  facts  make  it 
appropriate  by  showing  a  sale  of  stock  based  upon  honest  dealings  and 
financial  necessity.  The  present  petition  is  based  solely  on  the  theory 
of  a  subscription  for  the  full  amount,  upon  which  nothing  has  been 
paid ;  the  facts  do  not  fit  that  theory,  and  the  proceeding,  m  its  pres- 
ent form,  must  fail.  Whatever  lialnlity,  if  any,  there  may  be  must  de- 
pend upon  allegation  and  proof  that  the  capital  stock  was  depleted 
through  sales  of  bonds  and  stock  at  a  price  less  than  could  be  justified. 
If  the  trustee  wishes  to  propound  a  case  with  this  aspect,  and  is  ad- 
vised that  the  right  of  action  therefor  is  in  him,  the  present  petition 
may  be  amended,  and  the  question  presented.  We  intimate  no  opinion 
as  to  the  force  of  an  order  of  assessment  made  against  stockholders 
who  have  not  joined  issue,  but  who  reserve  their  defense  for  that  ple- 
nary suit  which  must  eventually  be  brought.  Ki'skadden  v.  Steinle,  su- 
pra, 203  Fed.  at  page  382,  121  C.  C.  A.  559. 

Kickerson  Co.  v.  Farrell  Co.,  decided  by  this  court  in  75  Fed.  554,  23 
C.  C.  A.  302,  is  not  pertinent  to  the  issue  we  have  been  discussing.  In 
that  case  the  stock  issued  to  Fox  was  in  connection  with  what  was 
practically  the  launching  of  the  business  ("to  begin  the  business  for 
which  it  had  been  organized"  [75  Fed.  558,  23  C.  C.  A.  306]),  and  the 
opinion  distinctly  shows  that  the  case  was  classified  under  that  part  of 
the  opinion  in  Handley  v.  Stutz  which  declares  a  liability  as  against 
original  subscribers  and  differentiated  from  that  part  of  the  opinion 
which  refers  to  a  later  issue  of  stock  at  its  market  value.  Kiskadden 
v.  Steinle,  supra,  likewise  involved  only  a  case  of  original  organization 
and  its  accompanying  stock  issue.  Altenberg  v.  Grant  (C.  C.  A.  6)  85 
Fed.  345,  29  C.  C.  A.  185,  was  not  only  of  the  same  class  on  its  facts, 
but  depended  on  a  statute  which,  as  construed,  forbade  any  sale  at  less 
than  par. 

The  record  suggests  nimierous  questions  that  will  arise,  if  further 
efforts  are  made  to  enforce  a  Uability,  upon  the  theory  that  these  bonds 
and  stocks  were  sold  for  less  than  their  known  and  fair  value.  Upon 
that  theory,  is  the  right  of  action  in  the  trustee,  as  for  the  recovery  of 
a  corporate  asset,  or  in  the  creditors  who  are  injured,  as  for  a  fraud  ? 
Is  the  actual  value  of  the  stock  sold,  or  the  good  faith  exercised  in 
fixing  a  price,  the  controlling  criterion?  Whatever  the  rule  as  to  ordi- 
nary commercial  creditors,  is  there  a  presumption  that  one  who  buys 
a  mortgage  bond  does  so  upon  the  faith  of  a  supposed  liability  to  pay 
the  capit^  stock,  if  it  has  not  been  paid ;  and,  if  there  is  such  presump- 
tion, is  it  merely  prima  facie,  or  is  it  so  violent  as  to  be  conclusive? 
Are  the  customary  and  natural  investigations  made  by  or  for  one  about 
to  buy  mortgage  bonds  in  large  amount  likely  to  disclose  the  truth  as 
to  its  capital  stock,  so  as  to  raise  any  presumption  of  knowledge  or  of 
ignorance  on  that  subject?  Upon  this  theory,  is  the  rule  of  set-off  the 
same  as  upon  the  theory  of  a  subscription?  Upon  the  subject  of  es- 
toppel as  against  a  creditor  who  knew  that  the  capital  stock  was  issued 
as  fully  paid,  is  one  who  buys  a  mortgage  bond  in  any  better  position 
than  his  vendor?  Whatever  the  rule  as  to  the  second  purchasers  of 
subscribed  stock  or  the  original  takers  of  additional  stock  later  sold 
at  a  discount,  are  those  who  later  purchase  the  latter  class  of  stock, 
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supposing  it  to  be  full  paid,  liable  if  it  is  not?  We  think  it  would  be 
premature  to  discuss  these  and  other  suggested  questions,  until  the 
facts  are  more  fully  developed. 

The  order  appealed  from  is  reversed,  and  the  case  remanded  for  fur- 
ther proceedings  in  accordance  herewitfi. 


VIRGINIA  BOOK  CO.,  Inc.,  t.  SITES. 

In  re  MAOEB. 

(Clrcnlt  Gout  of  Appeals,  Fourth  Clrcolt      April  30,  1918.) 

No.  1C18. 

Bankbuptct  ^=9140(3) — Pbopebty  Passimo  to  Tbusixi: — Goods  Hei.d  on  Cos- 
siqnment. 

Under  Code  Va.  19<M,  $  2877,  providing  that  all  property  or  stock  ac- 
quired or  used  In  the  business  of  a  trader,  doing  business  In  his  own  name 
and  not  dli^laylng  by  a  sign  the  name  of  any  partner  or  principal,  shall 
be  liable  for  his  debts,  the  trustee  in  bankruptcy  of  such  a  trader  takes 
title  to  his  stock,  Including  goods  held  on  consignment 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Roanoke;   Henry  C.  McDowell,  Judge. 

In  the  matter  of  C.  H.  Magee,  bankrupt;  D.  P.  Sites,  trustee. 
From  a  decree  confirming  an  order  of  the  referee  requiring  the  Vir- 
ginia Book  Company,  Incorporated,  to  surrender  property,  that  cmn- 
pany  appeals.    Affirmed. 

E.  W.  Poindexter,  of  Roanoke,  Va.,  and  S.  S.  P.  Patteson,  of  Rich- 
mond, Va.  (Poindexter,  Hopwood  &  Poindexter,  of  Roanoke,  Va.,  and 
J.  H.  Rives,  Jr.,  of  Richmond,  Va.,  on  the  brief),  for  appellant. 

Robert  W.  Kime,  of  Roanoke,  Va.,  for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  SMITH,  Dis- 
trict Judge. 

KNAPP,  Circuit  Judge.  On  September  8,  1916,  C.  H.  Magee,  a 
bookseller  and  stationer  of  Salem,  Va.,  filed  his  petition  in  voluntary 
bankruptcy,  and  adjudication  followed  the  next  day.  He  had  been  for 
a  year  or  more  the  local  agent  of  appellant  for  tiie  sale  on  commis- 
sion of  schoolbooks  consigned  to  him  under  an  unrecorded  contract 
by  which  the  legal  title  of  the  books  remained  in  the  book  company. 
Two  days  before  his  petition  was  filed,  and  when  appellant  had  rea- 
sonable cause  to  believe  that  Magee  was  insolvent,  it  canceled  his 
agency  and  repossessed  itself  of  such  of  its  books  as  he  then  had  on 
hand,  amounting  in  value  to  about  $450.  Upon  petition  of  the  trustee 
in  bankruptcy,  and  after  hearing,  the  referee  ordered  a  return  of  the 
books,  or  their  equivalent  in  money,  and  this  order  was  confirmed  by 
the  District  Court.    The  book  c(»npany  appeals. 

The  trustee's  contention  is  based  upon  section  2877  of  the  Vii^ia 
Code,  which  reads  as  follows: 

"If  any  person  transact  business  as  a  trader,  with  the  addition  of  tbe 
words  'Factor,'  'Agent,'  'and  Company,'  or  'and  Co.,'  and  fall  to  disclose  tbe 
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name  of  hla  principal  or  partner,  by  a  sign  In  letters  easy  to  be  read,  placed 
coDspicnoiisly  at  the  bouse  wherein  such  business  is  transacted,  *  *  *  or 
if  any  person  transact  such  business  in  his  own  name,  without  any  such  addi- 
tion, all  the  property,  stock,  and  choses  In  action  acquired  or  used  in  sudi 
business  shall,  as  to  the  creditors  of  any  such  person,  be  liable  for  the  debts 
of  such  person.  This  section  shall  not  apply  to  a  person  transactlnK  such 
business  under  a  license  to  him  as  an  auctioneer  or  commission  merchant" 

There  was  no  compliance  with  this  provision.  The  sign  on  Magee's 
store  gave  no  indication  that  he  was  agent  for  any  of  the  goods  offer- 
ed by  him  for  sale,  and  he  was  not  licensed  to  do  business  as  an  auc- 
tioneer or  commission  merchant.  Moreover,  the  books  recdved  from 
appellant  were  intermingled  with  those  procured  from  other  parties 
and  to  all  appearance  constituted  part  of  the  bankrupt's  stock  in  trade. 
In  Hoge  v.  Turner,  96  Va.  624,  632,  32  S.  E.  291,  294,  it  was  said: 

"The  purpose  of  the  Legislature  in  enacting  the  statute,  as  the  title  to  the 
original  act  passed  March  28,  1839,  shows,  was  to  prevent  persons  carrying  on 
business  under  false  or  fictitious  names  and  firms.  The  object  was  to  pre- 
vent fraud,  to  compel  any  person  transacting  business  as  a  trader  to  disclose 
the  name  of  the  real  owner  of  the  business,  if  any  other  there  be,  to  prevent 
any  shifting  or  evasion  of  ownership  and  llabllitS'  for  debts  in  case  of  con- 
troversy, and  to  preclude  the  assertion  of  secret  claims  of  ownership  against 
creditors  of  him  who  has  conducted  the  business,  possessed  the  property,  and 
appeared  to  be  its  owner." 

To  the  same  effect  are  Edmunds  v.  Hobbie  Piano  Co.,  97  Va.  588, 
34  S.  E.  472,  and  Partlow  v.  Lickliter,  100  Va.  631,  42  S.  E.  671.  And 
this  court,  in  the  recent  case  of  American  Piano  Co.  v.  Heazel,  240 
Fed.  410,  153  C.  C.  A.  336,  although  dismissing  the  petition  to  super- 
intend and  revise,  nevertheless  took  occasion  to  say: 

"In  passing,  we  think  *  *  *  it  not  amiss  to  say  that  we  have  examined 
this  case  upon  its  merits,  and  that  if  the  same  were  here  by  the  proper  method 
we  would,  with  reluctance,  feel  it  our  duty  to  affirm  the  Judgment  of  the  cotut 
below." 

Granting,  as  appellant  contends,  that  in  each  of  these  cases  the  op- 
posing crwlitor  had  or  claimed  a  lien  upon  the  property  in  dispute, 
there  is  nothing  in  any  of  the  opinions  to  suggest  that  they  were  de- 
cided upon  that  ground.  Every  implication  is  to  the  contrary.  Nor 
does  it  appear  that  the  courts  of  Mississippi,  which  has  an  almost  iden- 
tical statute,  have  made  any  distinction  in  giving  it  effect  between  Hen 
creditors  and  general  creditors.  However  that  may  be,  the  question 
here  considered  has  not  been  an  open  one  in  this  court  since  its  de- 
cision in  Chesapeake  Shoe  Co.  v.  Seldner,  122  Fed.  593,  58  C.  C.  A. 
261.  Without  repeating  the  discussion,  it  is  enough  to  say  that  it  was 
there  held,  under  this  Virginia  statute,  that  the  trustee  in  bankruptcy 
of  a  trader  doing  business  in  his  own  name  takes  title  to  all  the  stock 
in  his  store,  including  goods  held  by  him  on  consignment,  to  which  he 
did  not  have  title  as  between  himself  and  the  consignor.  Among  oth- 
er things,  it  was  said: 

"TO  all  intents  and  purposes,  so  far  as  his  credlton^  rights  are  con- 
cerned, this  statute  vests  In  tlie  trader  the  title  to  the  consigned  goods.  It 
precludes  the  assertion  of  secret  claims  of  ownership  by  the  consignor.  In 
other  words,  it  avoids  the  title  of  the  consignor  and  gives  title  to  the  trader." 


Digitized  by 


Google 


48  254  rEDERAI.  BEPORTEB 

The  only  difference  between  that  case  and  the  case  at  bar  is  that  in 
the  former  the  consigned  property  was  in  the  possession  of  the  con- 
signee when  bankruptcy  proceedings  were  commenced  against  Imn, 
while  in  this  case  the  consignor,  with  reasonable  cause  to  believe  that 
the  consignee  was  insolvent,  and  presumably  for  that  reason,  repos- 
sessed itself  of  the  property  just  before  the  consignee  filed  his  peti- 
tion. But  we  are  clearly  of  opinion  that  the  mere  change  of  possession, 
under  the  circumstances  here  disclosed,  cannot  serve  to  sustain  the 
distinction  contended  for  by  the  appellant.  To  hold  omerwise  would 
be  to  defeat  in  large  degree  the  declared  purpose  of  the  statute  and 
open  the  door  to  its  easy  evasion.  If  the  bankrupt's  failure  to  comply 
with  this  statute  operated  to  vest  in  him  quoad  his  creditors  the  title 
to  the  books  in  question,  as  was  decided  in  Chesapeake  Shoe  Co.  v. 
Seldner,  supra,  it  seems  evident  that  the  consignor  could  not  as  against 
creditors  reinvest  itself  with  title  by  taking  possession  of  the  property 
when  the  bankruptcy  of  the  consignee  was  impending  and  the  necessary 
effect  of  its  act  was  to  give  it  a  preference.  In  other  words,  since  the 
statute  made  these  books,  notwithstanding  the  concealed  reservation 
of  title,  the  property  of  the  bankrupt  quoad  his  creditors,  the  book 
company  had  no  more  right  to  them  as  against  creditors  than  it  had  to 
any  other  property  belonging  to  his  estate.  It  results  that  the  transac- 
tion under  review  was  a  voidable  preference,  and  the  trustee  is  there- 
fore entitled  to  recover  the  books  or  their  value.  We  have  examined 
the  various  cases  cited  by  appellant,  but  they  all  relate  to  recording 
acts  or  other  state  laws  which  present  a  different  question. 

Accepting,  as  we  are  bound  to  do,  the  construction  which  the  Vir- 
ginia Supreme  Court  of  Appeals  appears  to  have  given  to  this  trader's 
statute,  and  taking  into  .account  the  applicable  provisions  of  the  Bank- 
ruptcy Act,  we  deem  it  not  doubtful  that  the  decree  appealed  from 
should  be  affirmed. 


WILLIAMS  et  aL  v.  UNITED  STATES. 

(Glrcnit  C!ourt  of  Ai^eals,  Flftb  Circuit    October  80,  1918.) 

No.  3179. 

iNTOXicATiwa  LiQCOBB  ^=>254 — Intebstatb   Shipmentb — Suit  fob  Foefh- 
TURE — Costs. 

Where  a  daimant  unsuccessfully  defends  a  salt  under  Criminal  Code, 
I  240  (Comp.  St.  1916,  {  10410),  for  forfeiture  of  liquors  shipped  without 
proper  labels,  the  court  may,  where  the  facts  Justify  it,  adjudge  the 
costs  and  expenses  against  him. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia;  Emory  Speer,  Judge. 

Suit  by  the  United  States  against  530  Packages  of  Spirituous  and 
Intoxicating  Liquor;  Wiley  Williams  and  George  Davis,  claimants. 
Judgment  for  tte  United  States,  and  claimants  bring  error.    Affirmed. 

This  suit  was  commenced  by  a  libel  In  rem  for  the  seizure  and  forfeiture 
of  some  530  packages  of  spirituous  and  intoxicating  liquors,  described  as  con- 
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talned  in  two  certain  freight  cars  located  on  the  Odlla,  Pine  Bloom  &  Val- 
dosta  Bailroad  at  Mobley's  Siding,  in  the  county  of  Irwin,  state  of  Georgia, 
as  sblpped  by  one  WUey  WilUams  and  one  George  Daris,  in  violation  of  the 
provisions  of  section  240  of  the  Criminal  Code  of  the  United  States  (Act 
March  4,  1909,  c.  321,  35  Stat  1137  [Comp.  St.  1916,  {  10410]). 

Tbe  Ubel  contains  four  counts,  the  first  two  of  which  charged  that  the 
shipment  of  said  liquors  in  interstate  commerce  was  from  tbe  city  of  Fitz- 
gerald, in  the  state  of  Georgia,  to  the  city  of  Jacksonville,  in  the  state  of 
Florida,  and  the  tlilrd  and  fourth  counts  charged  that  the  shipment  was 
from  lidlaton,  in  the  county  of  GofTee,  In  the  state  of  Georgia,  to  tbe  city  of 
JackaonvlUe,  in  the  state  of  B^orida. 

Upon  filing  the  libel  a  warrant  of  seizure  was  duly  issued,  and  on  the  fol- 
lowing day  an  order  was  Issued  for  the  removal  of  tbe  said  carloads  of  liq- 
uors from  said  Mobley's  Siding  to  the  dty  of  Macon.  Three  days  after  said 
order  of  removal,  said  Wiley  WilUams  and  George  Davis,  tbe  plaintiffs  ih 
error,  intervened,  claiming  to  be  tbe  owners  of  said  property,  and  alleging 
tbat  tbe  inoperty  libeled  was  ezpenalTe  to  keep,  and  that  pending  tbe  ad- 
judication the  delay  would  work  damage  and  injury  to  tbe  claimants,  and 
thereupon  prayed  that  the  property  should  be  delivered  to  tbe  daiments, 
and  that  the  court  should  appoint  the  proper  persons  to  appraise  said  prop- 
erty, and  thereupon  ttiat  claimante  should  have  the  privilege  of  bonding 
the  same.  This  Intervening  claim  was  followed  by  an  amendment  denying 
all  the  allegations  of  the'  libel  with  regard  to  tbe  shipment  of  tbe  property, 
and  especially  alleging  as  follows: 

"Intervoien)  further  show  to  the  court  that  on  the  27tb  day  of  April,  1916, 
they  delivered  said  two  cars  of  intoxicating  liquors  to  tbe  Ocilla  Southern 
Railroad  Company,  to  be  by  it  and  ita  connecting  carriers,  transported,  one 
car  to  Lax,  Ga.,  and  one  car  to  Metz  Siding,  Ga.,  which  shipments  were  en- 
tire Intrastate.  Thereafter  some  trouble,  «onfuslon,  and  excitement  arose 
over  the  fact  that  said  two  cars  of  intoxicating  liquors  were  located  at  said 
Lax  and  said  Metz  Siding,  and  various  parties  living  in  tbe  vicinity  of  said 
rural  stations  evidenced  a  desire  to  take  charge  of  tbe  whole  or  a  portion 
of  said  two  cars  of  Intoxicating  liquors.  Thereupon  tbe  Ocilla,  Pine  Bloom 
&  Yaldosta  RoUroad  Company,  on  whose  line  said  two  cars  were  situated, 
moved  said  cars  to  Lellaton,  Coffee  county,  Ga.,  in  order  tbat  the  same 
might  be  protected  and  preserved.  After  said  two  cars  of  intoxicating  liq- 
uors had  been  moved  to  Lellaton,  interveners  conferred  with  Reason  Hen- 
derson, the  president  of  said  Ocilla,  Pine  Bloom  &  Yaldosta  Railroad  Com- 
pany, and  informed  the  said  Reason  Eenderson  tbat  If  they  could  legally  do 
so  it  was  their  jmrpose  and  desire  to  reshlp  said  two  cars  of  intoxicating 
liquors  to  the  dty  of  Jacksonville,  Fla.,  at  the  same  time  advising  tbe  said 
Henderson  that  before  said  cars  could  be  shipped  to  tbe  state  of  Florida  it 
would  be  necessary  for  them  to  prepare  said  packages  of  liquor  for  interstate 
shipment,  and  requested  the  said  Reason  Henderson  to  consult  with  the 
counsel  for  the  railroad  company,  and  ascertain  from  such  counsel  whether 
it  was  legal  and  lawful  to  ship  two  ears  of  liquors  out  of  tbe  state  of  Georgia 
into  the  state  of  Florida,  provided  tbat  the  laws  with  reference  to  Interstate 
Bhlpmente  of  intoxicating  liquors  were  complied  with." 
No  proceedings  to  bond  tbe  property  appear  thereafter  to  have  been  taken. 
The  case  was  brought  to  tdal  before  a  Jury,  which  rendered  a  general  ver- 
dict for  the  United  States.  Thereupon  the  court  entered  a  decree  of  forfei- 
ture of  the  property  and  rendered  Judgment  as  follows: 

"An*  it  is  further  ordered  and  decreed  tbat  the  said  630  packages  of 
spirituous  and  intoxicating  liquors  be,  and  the  same  are  hereby,  condemned 
and  forfdted  to  tbe  United  States  of  America,  and  tbat  each  and  every 
package  of  said  spirituous  and  intoxicating  llquor»  be,  by  tbe  marshal  of 
this  court,  forthwith  delivered  to  the  Secretary  of  the  Treasury  of  the  Unit- 
ed States,  or  his  authorized  agent,  taking  bis  receipt  therefor.  Said  liquors 
to  be  disposed  of  as  the  said  Secretary  of  the  Treasury  shall  direct.  And  it 
is  further  ordered,  adjudged,  and  decreed  that  the  United  States  of  Ameri- 
ca do  have  and  recover  from  the  aald  claimants,  to  wit,  Wiley  Williams  and 
Geoi^e  Davis,  all  coste  of  court,  including  freight  charges  incurred  In  trans- 
254  F.— 4 


Digitized  by 


Google 


50  254  FEDERAL  BBPOBTBB 

porting  said  splrltnotis  and  intoxicating  Uqnors  from  the  point  or  points 
where  seized  by  the  marshal  to  Macrni,  Oa.,  and  all  expenses  for  gnaiding 
and  storing  said  spirituous  and  intoxicating  Uqnors  while  in  the  possession 
of  the  marshal,  and  all  other  costs  and  expenses  of  every  kind  and  cfaaiacter, 
not  hereinbefore  paid  by  said  claimants,  incurred  by  this  litigation  between 
said  claimants  and  the  United  States  of  America,  with  right  of  execution 
therefor,  leave  being  now  reserved  to  the  United  States  of  America  to  enter 
thereafter  such  sni^lemental  Judgment  as  may  be  necessary  for  proper  fixing 
the  exact  amount  of  recovery ;  and,  in  case  said  costs  and  expenses,  or  any 
part  thereof,  are  not  paid  by  said  claimants,  and  in  the  event  the  Secretary 
of  the  Treasury  shall  accept  said  Uqnors,  snch  costs  or  expenses,  or  any 
unpaid  part  thereof,  be  and  the  same  are  hereby  adjudged,  decreed,  and  di- 
rected to  be  paid  by  the  United  States. 

"This  the  9th  day  of  March,  1917." 
.  On  May  23,  1917,  the  following  supplemental  Judgment  was  entered: 

"The  Jury  having  returned  a  verdict  in  favor  of  the  United  States  in  the 
above  case,  and  a  Judgment  having  been  entered  thereon  on  the  9tb  day  of 
March,  1917,  with  the  right  reserved  therein  to  take  a  sni^lemwital  Judg- 
ment for  aU  costs  of  court  as  soon  as  the  exact  amount  of  same  could  be  de- 
termined, and  the  exact  amount  of  said  costs  having  been  this  day  ascertain- 
ed, it  is  therefore  ordered,  adjudged,  and  decreed  that  the  United  States  do 
have  and  recover  from  the  claimants  in  said  cause,  to  wit,  WUey  WUUams 
and  Oeorge  Davis,  in  the  sum  of  |1,867.53,  costs  of  court,  said  amount  being 
Itemized  as  follows: 
Clerk's  costs: 

Attorney's  docket  fee $     20.00 

Other  costs   (clerk's) 44.90 

Marshal's  costs: 
fiuard  hire  from  June  16  to  26,  1916,  Inclusive,  day  guard,  at 

$2.50  per   day ; 27.50 

Guard  hire  from  June  16,  1916,  to  March  22,  1917,  night  guard, 

at  $2.60  per  night,  280  nights  at  $2.60 700.00 

Rent  of  storage  room  from  June  17,  1916,  to  March  22,  1917, 

at  $1  per  day   (279) 279.00 

Freight  on  two  carloads  liquor  from  Mobley's  Siding,  B»rien 

county,  to  Macon,  Ga.,  upon  order  of  court : 560.68 

Fees  of  marshal  serving  orders,  and  expenses  of  travel  to  serve 

same,  and  expenses  of  deputies  guarding  said  liquor  in  transit         57.30 
Hack  fares  from  marshal's  offlce  to  place  of  storage,  from  June 

17,  1916,  to  March  22,  1917 4.75 

Two  heavy  locks,  at  $1.25  each 2.50 

Carpenter  putting  locks  on,  staples,  eta . . , VSO 

Other  costs: 
Witness'   fees. 160.40 

Total    $1,867.53 

Thereupon  said  Wiley  Williams  and  George  Davis  sued  out  this  writ  of 
error,  aa^gning  errors  as  foUows: 

"(1)  Because  the  court  erred  in  the  Judgment  of  March  9,  1917,  In  con- 
demning the  claimants  to  pay  the  costs  in  said  action. 

"(2)  Because  the  court  erred  in  said  Judgment  of  March  9,  1917,  In  con- 
demning the  claimants  to  pay  the  costs  of  seizing,  guarding,  removing,  and 
storing  the  liquors  therein  mentioned,  for  the  reason  that  in  and  by  said 
Judgment  the  court  decreed  the  liquors  therein  mentioned  to  have  been  for- 
feited to  the  United  States  as  of  the  date  of  the  original  seizure,  and  all  ex- 
penses incident  to  the  same  accruing  subsequent  to  that  date  should  bare 
been  adjudged  to  have  been  paid  by  the  United  States. 

"(S)  Because  the  court  erred  in  said  Judgment  of  Mardi  9,  1917,  in  con- 
demning the  daimants  to  pay  the  expenses  incident  to  the  seizure,  remov- 
ing, storing,  and  guarding  said  Uquors  subsequent  to  the  seizure  thereof,  for 
the  reason  that  the  court  should  have  adjudged  that  said  liquor  be  sold  and 
said  costs  and  expenses  paid  out  of  the  fund  realized  from  said  sale. 
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"(4)  Because  tbe  court  erred  In  said  Judgment  of  May  5,  1917,  In  condemn- 
ing the  claimants  to  i>ay  costs  of  court,  amounting  to  $1,867.53. 

"(5)  Because  tbe  court  erred  In  said  Judgment  of  May  5,  1917,  In  condemn- 
ing the  claimants  to  pay  the  items  included  tn  said  Judgment  under  the  head 
of  'Marshal's  Costs,'  for  the  reason,  said  pr(^erty  having  been  adjudged  to  be 
forfeited  to  the'  United  States  as  of  the  date  of  the  original  seizure,  the 
United  States  should  have  been  condemned  to  have  paid  the  expenses  Inci- 
dent to  preserving  and  keeping  said  property  subsequent  to  said  date,  and 
for  the  further  reason  that  the  court  should  have.  In  and  by  said  Judgment, 
directed  that  the  liquors  therein  mentioned  should  be  sold,  and  the  costs 
and  expenses  Incident  to  preserving  and  keying  the  same  paid  out  of  the 
fund  realized  from  said  sale." 

Alexander  Akerman  and  Charles  Akerman,  both  of  Macon,  Ga., 
for  plaintiffs  in  error. 
E.  M.  Donalson,  U.  S.  Atty.,  of  Macon,  Ga. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  Wheth- 
er the  court  erred  in  adjudging  costs  and  expenses  attendant  upon 
the  seizure  in  this  case  against  the  intervening  claimants  depends 
upon  the  facts  in  the  case,  as  shown  by  the  transcript  before  us,  and 
as  this  shows  no  bill  of  exceptions,  nor  any  agreed  statement  of  facts, 
and  as  the  verdict  of  the  jury  was  against  the  interveners  and  in 
favor  of  the  United  States  on  all  the  issues  involved,  it  follows  that 
the  only  facts  we  can  consider  are  those  shown  by  the  pleadings. 
Looking  to  the  pleadings,  we  find  that  the  plaintiffs  in  error  were  the 
original  violators  of  the  law,  rendering  the  seizure  proper  and  neces- 
sary, and  through  their  intervention  the  proceedings  were  delayed 
nearly  10  months,  thereby  largely  increasing  all  the  costs  and  expens- 
es incurred  for  the  preservation  of  the  property  pending  the  final  judg- 
ment of  the  court,  and  we  conclude  that  the  plaintiffs  in  error  were 
properly  held  responsible  for  all  the  costs  and  expenses  incurred  from 
the  beginning  of  the  suit.  See  Clara  O.  Bums,  Adm'x,  et  al.  v.  Julius 
W.  Rosenstein  et  al.,  135  U.  S.  449,  10  Sup.  Ct.  817,  34  L.  Ed.  193. 

This  view  of  the  case  is  decidedly  strengthened  by  the  admission 
of  the  interveners  in  the  amendment  to  their  claim  to  the  effect  that 
they  originally  shipped  the  liquors  for  distribution  in  the  state  of 
Georgia  as  an  intrastate  shi^Hnent,  which  would  have  been  in  viola- 
tion of  the  laws  of  the  state  of  Georgia,  wherein  said  liquors  were 
contraband  and  liable  to  seizure  and  forfeiture  See  Laws  Ga.  1915 
(Extra  Sess.)  p.  88.  Taking  this  view  of  the  case,  none  of  the  errors 
assigned  is  wdl  taken. 

llie  judgment  of  the  District  Court  should  be  affirmed;  and  it  is 
so  ordered. 
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WILLIAMS  T.  UNITEa)  STATE& 

(Circuit  Ciourt  of  Appeals,  FltQi  Circuit    October  2i,  1918.) 

No.  S221. 

WiTNESSM    «=>337(5)— EVTDEWCE    OF   FoBIfEB    CONVICTIOW. 

A  defendant  in  a  criminal  case,  wbo  elects  to  take  the  witness  stand. 
Is  subject  to  all  the  rules  and  tests  applicable  to  otber  witnesses,  ao<l 
renders  admissible  records  of  former  conrlctlons  for  felony. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Georgia;  Beverly  D.  Evans,  Judge. 

Criminal  prosecution  by  the  United  States  against  Charles  T.  Wil- 
liams. Judgment  of  conviction,  and  defendant  brings  error.  Af- 
firmed. 

John  R.  Cooper,  of  Macon,  Ga.,  for  plaintiff  in  error. 
E.  M.  Donalson,  U.  S.  Atty.,  of  Macon,  Ga.  (Wallace  Miller,  AssL 
U.  S.  Atty.,  of  Macon,  Ga.,  on  the  brief),  for  the  United  States. 

Before  WALKER  and  BATTS.  Circuit  Judges,  and  SHEPPARD. 
District  Judge. 

SHEPPARD,  District  Judge.  The  plaintiff  in  error  was  tried  and 
convicted  for  the  offense  denounced  by  section  3258  of  the  Revised 
Statutes  (Comp.  St.  1916,  §  5994).  It  was  the  usual  indictment  of 
four  counts  in  such  cases,  and  plaintiff  in  error  was  convicted  on  all 
counts,  and  assigns  as  error  here  the  admission  in  evidence  over  his 
objection  of  the  records  of  two  previous  convictiwis  of  plaintiff  in  the 
same  court  for  the  same  offense.  There  are  two  other  assignments 
mentioned  in  the  brief,  but  not  argtted,  to  the  effect  that  the  court 
erred  in  not  permitting  the  accused  to  make  an  uninterrupted  state- 
ment of  his  defense  to  the  jury,  and  the  refusal  of  the  court  to  admit  in 
evidence  a  letter  from  one  Jule  Ingram  to  Walter  Simmons,  exculpa- 
tory of  the  latter  of  any  connection  with  the  alleged  illicit  distillery. 

The  record  shows  that  during  the  pro|;ress  of  the  trial  the  defend- 
ant elected  to  take  the  witness  stand  iri  his  own  behalf,  and  so  became 
subject  to  all  the  rules  and  tests  applicable  to  any  other  witness,  and 
was  confronted  with  the  record  of  his  previous  convictions,  the  pun- 
ishment for  which  may  be  two  years  in  a  penitentiary,  and  by  section 
335,  Federal  Penal  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1152 
[Comp.  St.  1916,  §  10509]),  is  made  a  felony.  What  is  said,  and  the 
authorities  cited  in  support  of  our  conclusion,  in  Robert  Lee  Gordon  v. 

United  States,  254  Fed.  53, C.  C.  A. ,  decided  at  this  term, 

disposes  fully  of  this  assignment,  as  well  as  the  objection  that  the 
accused  was  not  allowed  to  make  a  statement  to  .the  jury.  There 
was  no  error  in  excluding  from  the  jury  what  purported  to  be  a  copy 
of  the  "Ingram  letter."  Its  contents  were  clearly  hearsay,  and  it  ap- 
pears to  have  been  previously  excluded  on  objection  of  defendant 
below.     It  was  wholly  irrelevant  to  any  issue  in  the  case.     The  evi- 
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dence  on  the  whole,  if  believed  by  the  jury,  was  sufficient  to  support 
the  verdict. 

We  find  no  error,  and  the  judgment  is  affirmed.    It  will  be  so  or- 
dered. 


GORDON  T.  UNITED  STATES. 

(Circuit  Cotirt  of  Appeals,  Fifth  Circuit    October  24,  1910.) 

No.  3214. 

1.  Cbiminai.  Law  «=s>369(1>^Bvidh2«cb— Otheb  OrrcNSES. 

BTldence  of  otber  offenses,  and  independent  crimes  and  conrlctlons, 
are  incompetent  to  establiali  the  guilt  of  an  accused. 

2.  Cbihinai.  Law  «s>376 — Evidewob— Bad  Charaoteb. 

Unless  the  accnsed  has  Introduced  evidence  of  his  good  character,  the 
prosecatlon  cannot  Introduce  evidence  of  his  bad  character  and  habits  as 
part  of  its  case. 

3.  WiTTfEssKS   ®=337(5) — Impkachment   of   Accused— Othbb   Offenses. 

Where  accused  took  the  stand  in  his  own  behalf,  he  could  be  Impeacb- 
^,  like  any  other  witness,  by  proof  of  his  prior  conviction  of  an  offense, 
which  Penal  Code,  i  335,  made  a  felony;  the  evidence  being  restricted  to 
that  purpose. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Geor^a ;  Beverly  D.  Evans,  Judge. 

Robert  Lee  Gordon  was  convicted  of  violating  Rev.  St.  §  3258 
(Comp.  St.  1916,  §  5994),  by  having  in  his  custody  and  control  a  dis- 
tilling apparatus,  etc.,  and  he  brings  error.   Affirmed. 

Chas.  Akerman,  of  Macon,  Ga.,  for  plaintiff  in  error. 
E.  M.  Donalson,  U.  S.  Atty.,  of  Macon,  Ga. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

SHEPPARD,  District  Judge.  The  plaintiff  in  error,  Robert  Lee 
Gordon,  was  tried  and  convicted  in  the  Southern  district  of  Georgia 
on  the  usual  indictment  of  four  counts  for  a  violation  of  section  3258 
of  the  Revised  Statutes  (Comp.  St.  1916,  %  5994),  namely,  having  in 
his  custody  and  control  and  set  up  a  distilling  apparatus  in  violation 
of  statute,  and  with  operating,  etc.,  a  distillery  for  which  no  bond  had 
been  given  to  the  United  States  in  conformity  to  law.  During  the 
progress  of  the  trial  the  defendant  volunteered  as  a  witness  in  his  own 
behalf,  and  on  cross-examination  by  the  United  States  Attorney  was 
confronted  by  the  record  of  a  previous  conviction  for  the  same  of- 
fense in  the  same  court  two  years  before,  to  which  objection  was 
made,  and  exception  taken  to  the  order  of  the  judge  overruling  the 
objection.  This  exception  constitutes  the  only  assignment  on  this  writ 
of  error. 

[1,  2]  The  plaintiff  in  error  complains  that  the  admission  of  this 
evidence  went  to  impeach  the  character  of  the  defendant  and  was 
strongly  prejudicial  to  his  defense  in  the  trial.  That  evidence  of 
other  independent  crimes  and  convictions  to  establish  the  guilt  of  an 
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accused  are  incompetent  is  well  settled.  Dyar  v.  United  States,  186 
Fed.  614,  108  C.  C.  A.  478,  and  cases  cited.  And  it  also  is  true  that, 
unless  the  accused  has  introduced  evidence  of  good  character,  the 
prosecution  cannot  introduce  evidence  of  his  bad  character  and  hab- 
its as  part  of  its  case.  Thompson  v.  Bowie,  4  Wall.  463,  18  L.  Ed. 
423 ;  Williams  v.  United  States,  168  U.  S.  382,  18  Sup.  Ct.  92,  42 
L.  Ed.  509. 

[3]  When,  however,  the  defendant  in  a  criminal  trial  in  a  United 
States  court  takes  the  stand  as  a  witness  in  his  own  behalf,  he  does 
so  at  his  own  election,  and,  by  the  federal  practice,  as  a  witness  he 
becomes  subject  to  all  the  rules  and  tests  applicable  to  any  other  wit- 
ness, and  to  test  his  credibility  he  may  be  interrogated  as  to  all  mat- 
ters affecting  his  credibility.  He  may  be  impeached,  like  any  other 
witness,  by  proving  that  he  has  been  convicted  of  a  felony ;  the  pun- 
ishment provided  in  the  statute  for  the  offense  of  which  the  plaintiff 
had  previously  been  convicted  made  it  a  felony.  Section  335,  Fed- 
eral Penal  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1152  [C<Mnp.  St. 
1916,  §  10509]).  It  is  well  for  the  judge  to  instruct  the  jury  as  to 
the  limitations  of  such  evidence,  that  it  is  not  to  be  considereid  as  proof 
that  the  accused  is  guilty  of  the  offense  of  which  he  is  charged,  but 
only  to  affect  his  credibility  as  a  witness.  The  record  shows  that  the 
trial  judge  safeguarded  the  rights  of  the  defendant  with  a  proper 
instruction  as  to  the  effect  of  the  previous  conviction. 

There  was  no  error  in  the  admission  in  evidence  of  the  record  of 
defendant's  previous  conviction  for  the  purpose  it  was  offered,  cir- 
cumscribed as  it  was  with  an  appropriate  instruction  to  the  jury. 
5  Ency.  of  Supreme  Court  Reports,  128;  Reagan  v.  United  States. 
157  U.  S.  301,  15  Sup.  Ct.  610,  39  L.  Ed.  709;  Caminetti  v.  United 
States,  242  U.  S.  493,  37  Sup.  Ct.  192,  61  L.  Ed.  442,  L.  R.  A.  1917F. 
502,  Ann.  Cas.  191'7B,  1168. 

The  judgment,  therefore,  must  be  affirmed;  and  it  is  so  ordered. 


AMERICAN  SURETY  CO.  OF  NEW  YORK  ▼.  BEIiLIXOHAM  NAT.  BANK 

et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    December  2,  1918.) 

No.  3183. 

1.  MUNICnPAI,     COKPOSATIONS     «=>347(2) — CoNSTBTTCTION      CONTRACra SUBETT 

— Priob  Assi&nmknts. 

Under  the  settled  law  of  WashlngtoD,  a  bank  whlcb  has  advanced 
money  to  a  contractor,  which  was  expended  In  paying  for  labor  and  ma- 
terials used  In  making  a  dty  ImproTement,  and  has  taken  an  assign- 
ment of  dty  warrants  therefor,  has  an  equity  superior  to  that  of  a 
surety  on  the  contractor's  bond. 

2.  CouBTS  ®=»365 — Fedkbal  Courts — Following  Statb  Decisions. 

A  rule  established  for  years  by  the  highest  court  of  a  state,  affecting 
the  rights  of  parties  arising  out  of  contracts  for  mnnldpal  improvemfiats 
and  sureties  on  statutory  bonds  given  by  the  contractor,  tf  fixed  and  defi- 
nite, and  uniform  In  application,  should  be  followed  by  the  fMeral  courts. 
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Api>eal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington-;  Jeremiah  Net- 
erer.  Judge. 

Suit  in  equity  hy  the  American  Surety  Company  of  New  York 
a^inst  the  Bellingham  National  Bank,  the  City 'of  Bellingham,  and 
ouiers.    Decree  for  defendants,  and  complainant  appeals.    Affirmed, 

Hastings  &  Stedman,  of  Seattle,  Wash.,  Kellogg  &  Thompson,  of 
Bellinghjun,  Wash.,  and  Livingston  B.  Stedman,  of  Seattle,  Wash., 
for  appellant. 

Sather  &  Livesey  and  George  Livesey,  all  of  Bellingham,  Wash., 
for  appellees. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge.  The  appellant  brought  a  suit  to  enjoin 
the  city  of  Bellingham,  Wash.,  from  paying  to  the  Bellingham  Na- 
tional Bank  certain  warrants  of  the  city.  The  city  had  made  two 
contracts  with  Moran  Bros,  for  street  improvements,  one  of  date  July 
29,  1916,  for  the  improvement  of  Maryland  street,  the  other  of  date 
September  22,  1916,  for  the  improvement  of  Iowa  street  On  both 
contracts  the  appellant  became  surety  on  the  bonds  of  the  contractors ; 
the  first  bond  being  dated  July  27,  1916,  and  the  second  September  20, 
1916.  The  bank  advanced  to  the  contractors  money  to  prosecute  both 
contracts,  and  took  assignments  of  warrants  from  them;  one  assign- 
ment on  September  11,  1916,  for  advances  on  the  Maryland  street  con- 
tract, and  one  on  October  20,  1916,  for  advances  on  the  Iowa  street 
contract.  At  the  time  of  the  completion  of  the  contracts  no  payment 
had  been  made  by  the  city  on  either  contract.  The  bank  had  advanced 
considerable  siuns  on  each  contract,  all  of  which  were  used  in  pay- 
ment for  labor,  supplies,  and  material,  in  the  improvements.  Claims 
in  considerable  amounts  for  sums  which  had  not  been  paid  by  the  con- 
tractors were  filed  against  the  bonds ;  all  the  items  thereof  being  valid 
claims  against  the  bonds  under  the  law  of  Washington.  The  contrac- 
tors were  insolvent.  It  was  the  contention  of  the  appellant  that  its 
right  of  lien  was  superior  to  that  of  the  bank,  and  the  bank  contended 
that,  having  paid  various  claims  for  labor,  material,  and  supplies  ac- 
tually used  in  the  construction  of  the  improvements,  its  equity  was 
superior  to  that  of  the  appellant.  The  contract  price  of  the  improve- 
ments was  not  sufficient  to  pay  all  the  sums  so  advanced  by  the  bank 
and  the  claims  presented  against  the  bonds. 

[1]  The  court  below  held  that  the  equities  were  with  the  bank,  dis- 
tinguished the  case  from  Prairie  State  Bank  v.  United  States,  164 
U.  S.  227,  17  Sup.  Ct  142,  41  L.  Ed.  412,  on  the  ground  that  in  the 
latter  case  the  assignment  of  warrants  was  prohibited,  and  distinguish- 
ed it  from  Title  Guaranty  &  Surety  Co.  v.  Dutcher  (D.  C.)  203  Fed. 
167,  on  the  ground  that  in  that  case  no  account  was  kept  of  the  par- 
ticiJar  work  on  which  the  borrowed  money  was  disbursed,  and  dis- 
tinguished it  from  the  decision  of  this  court  in  First  Nat.  Bank  v.  Citv 
Trust,  Safe  Deposit  &  Surety  Co.,  114  Fed.  529,  52  C.  C.  A.  313,  oh 
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the  ground  that  in  that  case  no  equities  obtained  in  favor  of  the  bank, 
evidently  meaning  that  there  was  nothing  to  show  that  the  money  loan- 
ed by  the  bank  to  the  contractor  in  that  case  was  actually  devoted  to 
the  payment  of  labor  or  material  for  which  lienable  claims  would  have 
arisen  against  the  contractor's  bond.  Without  entering  into  discus- 
sion of  the  points  of  difference  between  the  present  case  and  the  de- 
cisions so  cited,  we  are  disposed  to  hold  that  the  decision  here  appealed 
from  should  be  sustained  on  the  ground  that  in  the  state  of  Wash- 
ington it  is  now,  and  has  for  many  years  been,  the  settled  law  that, 
where  a  contractor  has  assigned  to  a  bank  the  sums  to  become  due  on 
a  city  contract  as  collateral  for  advances,  pa3rments  due  to  the  contrac- 
tor in  case  of  his  default  are  to  be  applied  first  to  repay  such  advances. 
It  is  sufficient  to  cite  Northwestern  Nat.  Bank  v.  Guardian  C  &  G. 
Co.,  93  Wash.  635,  161  Pac.  473,  and  Title  G.  &  S.  Co.  v.  First  Nat. 
Bank,  94  Wash.  55,  162  Pac.  23.  In  the  first  of  those  cases  the  court 
said: 

"We  find  no  merit  in  the  claim  that  the  bonding  company  has  a  superior 
equity  In  this  fond  over  that  of  the  bank.  It  has-  no  equity  In  the  fund  as 
agalnist  the  bank,  which  paid  Its  money  on  the  strength  of  assigmuoitB  of  tbe 
fund  at  a  time  when  the  contractors  had  full  right  to  collect  and  dispose  of 
the  fund  as  they  saw  fit  Moreover,  it  is  an  admitted  fact  in  tills  case  that 
the  money  advanced  by  the  bonk  was  actually  used  by  tbe  contractors  <b 
the  performance  of  the  contract,  thus  diminishing  the  bonding  company's 
liability  by  just  the  amount  advanced.  The  equities  are  obviously  with  Ue 
bank." 

[2]  Such  a  local  rule,  affecting  rights  of  parties  arising  out  of  munic- 
ipal contracts  for  street  improvements  and  sureties  on  bonds  filed  in 
pursuance  of  statutory  provisions,  if  fixed  and  definite  and  uniform  in 
its  application,  should  be  followed  by  a  federal  court  in  a  case  where, 
as  here,  no  question  of  general  or  commercial  law  or  of  rights  under 
the  federal  Constitution  or  the  laws  of  Congress  is  involved.  In  Co- 
lumbia Digger  Co.  v.  Sparks,  227  Fed.  780,  142  C.  C.  A.  304,  we  fol- 
lowed the  decision  of  the  Supreme  Court  of  Washington  in  holding 
that  sureties  on  a  statutory  bond  of  a  contractor  for  a  public  improve- 
ment have  the  right  to  have  the  proceeds  of  the  contract  applied  in 
pa)mient  for  labor  and  material  furnished  under  said  contract  in  pref- 
erence to  the  right  of  an  assignee  to  receive  the  same  as  payee  of  a 
pre-existing  debt.    We  said: 

"Tbet  doctrine  has  become  the  settled  rule  in  Washington,  and  the  sure- 
ties on  the  contract  in  question  had  the  right  to  rely  upon  it  as  the  law  of 
that  state,  and  we  may  assume  that  they  did  so  when  they  became  sureties 
upon  the  contract  A  federal  court  ought  not  to  upset  the  rule  thus  estab- 
lished by  the  Supreme  Court  of  a  state  for  the  guidance  of  its  OMm  citizens, 
unless  that  rule  is  against  the  very  decided  weight  of  authority" 

—citing  Detroit  v.  Osborne,  135  U.  S.  492,  10  Sup.  Ct.  1012,  34  L. 
Ed.  260,  in  which  it  was  said : 

"There  should  be,  in  all  matters  of  a  local  nature,  but  one  law  wltUi)  tl)« 
state;  and  that  law  is  not  what  this  court  might  determine,  but  what  tbe 
Supreme  Court  of  the  state  has  determined" 

— and  citing,  also,  Equitable  Life  Assur.  Society  v.  Brown,  213  U. 
S.  25,  44,  29  Sup.  Ct.  404,  410  (53  L.  Ed.  682),  in  which  it  was  said: 
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"The  dedslons  of  the  highest  court  of  New  York  are  therefore  binding  up- 
■oo  this  court  as  to  the  meaning  and  effect  of  the  charter  of  the  defendant, 
-and  as  It  la  a  New  York  company  and  the  contract  Is  a  New  York  contract, 
executed  and  to  be  carried  out  therein,  Its  meaning  and  construction,  as  held 
by  the  highest  court  of  the  state,  will  be  of  most  persuasive  Influence,  even 
If  not  of  binding  force." 

See,  also,  Qaiborne  County  v.  Brooks,  111  U.  S.  400,  410,  4  Sup. 
Ct.  489,  28  L.  Ed.  470;  Snare  v.  Friedman,  169  Fed.  11,  94  C.  C.  A. 
369,  40  L.  R.  A.  (N.  S.)  367;  Keystone  Wood  Co.  v.  Susquehanna 
Boom  Co.,  240  Fed.  296,  153  C.  C.  A.  222. 

The  judgment  against  the  appellant  for  $133.25  on  the  claim  of 
Morse  Hardware  Company,  having  been  entered  inadvertently,  as  it 
is  admitted,  the  decree  below  should  be  modified  accbrdingly.  As  so 
modified,  the  decree  is  affirmed. 


UNITED  STATES  v.  MINOR  et  aL 

(drcnlt  Court  of  Appeals,  Fourth  Circuit    October  1,  1918.) 

No.  1621. 

1.  Descent  ano   Distribution  ®=9l38  —  Lands  or  Deceased   Judqiosnt 

Debtob— Jdbisdiction  of  Equttt. 

The  federal  District  Court  has  JurisdicUon  of  a  bill  in  equity  by  the 
TTnited  States  to  subject  to  payment  of  a  Judgment  North  Carolina  land 
which  had  descaided  to  heirs  of  the  Judgment  debtor;  there  being  no  per- 
sonal assets,  and  it  being  necessary  to  bring  in  the  heirs,  etc.,  for,  since 
Laws  1846-47,  a  1,  lands  descended  to  heirs  of  the  Judgment  debtor  can- 
not be  sold  on  execution,  etc.,  and  Eevlsal  N.  C.  1905,  {  68,  conferred  Ju- 
risdiction on  the  superior  court  to  grant  relief,  etc. 

2.  Cbeditobb'  Strrr  «=3l — Jubisdiction. 

Courts  of  equity  have  Jurisdiction  to  entertain  suits  in  the  nature  of 
creditors'  bills  for  the  purpose  of  administering  estates,  marshaling  as- 
sets, and  adjusting  equities^ 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  North  Carolina,  at  Greensboro ;  James  E.  Boyd,  Judge. 

Bill  by  the  United  States  against  J.  B.  Minor,  administrator  of  C. 
O.  Ward,  deceased,  and  others.  From  a  decree  dismissing  the  bill  (243 
Fed.  953),  complainant  appeals.    Reversed. 

William  C.  Hanjmer,  U.  S.  Atty.,  of  Ashboro,  N.  C,  for  appellant. 
George  S.  Bradshaw,  of  Greensboro,  N.  C,  for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  CONNOR,  Dis- 
trict Judge. 

CONNOR,  District  Judge.  This  cause  was  before  the  court  at  the 
May  term,  1916.  235  Fed.  101,  148  C.  C.  A.  595.  The  facts  material 
to  the  decision  of  this  appeal  are  set  forth  in  the  opinion  of  Judge 
Woods.  The  court,  in  that  appeal,  having  held  that  the  cause  of  ac- 
tion on  the  judgments  recovered  by  plaintiff,  was  not  barred  by  the 
statute  of  limitation,  the  district  attorney  presented  to  the  court  a  de- 
tree  directing  that  tiie  lands  described  in  the  bill,  which  descended  to 
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defendants,  heirs  at  law  of  the  judgment  debtor,  C.  O.  Ward,  deceased, 
and  conveyed  by  them  to  defendant  M.  J.  Wrenn,  be  sold  for  the  pay- 
ment of  the  judgments.  The  District  Judge,  for  the  reasons  set  out 
in  his  opinion,  in  the  record,  declined  to  sign  the  decree,  and  dismissed 
the  bill.  From  this  decree,  the  district  attorney  appealed.  The  Dis- 
trict Judge,  giving  full  force  to  the  decision  of  this  court,  was  of  the 
opinion  that  the  collection  of  the  judgments  should  be  enforced  by  an 
execution,  or  writ  of  fieri  facias.  Recognizing  the  fact  that  the  de- 
fendants, heirs  at  law,  and  the  purchasers  of  the  land  were  entitled  to 
a  day  in  court,  before  the  lands  were  subjected  to  sale,  he  suggest- 
that  this  could  have  been  accomplished  by  motion  in  the  original  cause, 
with  a  citation  t6  them  to  show  cause  why  the  writ  should  not  issue- 
that  the  bill  in  equity  could  not  be  entertained. 

[1,  2]  The  learned  judge  overlooked  the  fact  that  by  the  laws  of 
the  state  of  North  Carolina  lands  descending  to  the  heirs  of  a  judg- 
ment debtor  cannot  be  sold  under  execution  issuing  on  the  judgment. 
The  act  of  the  Legislature  of  1784  (chapter  1)  gave  to  the'  judgment 
creditor  of  a  person  deceased,  the  right  to  have  a  writ  of  scire  facias 
issue  to  the  heirs  at  law,  directing  them  to  show  cause  why  an  execu- 
tion should  not  issue.  Upon  the  return  of  the  writ,  the  heirs  could, 
upon  proper  averment,  have  an  issue  tried  to  ascertain  whether  there 
were  any  personal  assets  in  the  hands  of  the  administrator.  If  this 
issue  was  found  against  the  heirs,  execution  issued  against  the  lands. 
This  statute  was  repealed  by  the  act  of  1846  (Laws  1846-47,  c.  1), 
and  provision  made  for  subjecting  the  lands  of  the  deceased  debtor 
by  means  of  a  petition  by  the  administrator,  filed  in  the  court  of  pleas 
and  quarter  sessions.  Richmond  Cedar  Works  v.  Stringfellow  (D. 
C.)  236  Fed.  264.  Jurisdiction  was  thereafter  conferred  upon  the 
superior  court  to  grant  relief.    Rev.  1905,  c.  1,  §  68. 

Lands  descended  cannot  be  sold  under  execution.  To  do  so  would 
disturb  the  statutory  system  prescribing  the  method  of  administration 
of  estates  of  deceased  persons.  In  this  case  it  may  have  been  more 
orderly  for  the  administrator  to  have  proceeded  under  the  statute. 
It  has  been  held  by  the  Supreme  Court  of  this  state  that,  if  he  fails 
to  do  so,  the  creditor  may  institute  the  proceeding.  Courts  of  equity- 
have  jurisdiction  to  entertain  suits  in  the  nature  of  creditors'  bills  for 
the  purpose  of  administering  estates,  marshaling  assets,  and  adjust- 
ing equities.    Adams'  Equity,  257. 

In  view  of  the  fact  that  it  was  necessary  to  "bring  in"  the  heir  and 
the  purchaser,  we  can  see  no  valid  reason  why  the  court  of  equity 
is  not  the  proper  tribunal  for  enforcing,  the  remedy  which  the  United 
States  had  to  collect  the  judgments.  It  may,  by  its  decree,  adjust  any 
rights  which  the  purchaser  may  have  against  the  heirs  and  apportion 
their  liability  to  him.  It  is  conceded  that  the  administrator  has  no 
personal  assets,  and  that  there  are  no  other  debts  outstanding  or  liens 
against  the  land — no  other  persons  than  the  plaintiff  and  defendants 
have  any  rights  or  interests  to  be  conserved. 

.  The  case  is  one  which  illustrates  the  truth  of  the  maxim  that  "hard 
cases  are  the  quicksands  of  the  law."  The  facts  appeal  strongly  to 
the  consideration  of  the  department  upon  which  the  duty  of  enforcinf 


Digitized  by 


Google 


DMIXBD  STATES  V.  ASH  8HEEF  CO.  59 

claims  of  the  government  is  imposed.  The  court  can  only  adjudge 
the  right  and  enforce  the  remedy  as  the  law  directs. 

The  decree  dismissing  the  bill  must  be  reversed,  to  the  end  that 
further  proceedings  be  had  in  accordance  with  the  decision  of  this 
court. 

Reversed. 


TINITED  STATES  v.  ASH  SHBBP  CO. 

(Ctrcnlt  Court  of  Ai^eals,  Ninth  Clrcait    December  2,  1018.) 

No.  3229. 

Indians  «=s>19 — ^Urauthobized  Pastubiito  of  Stock  oh  Indiak  LAifD»— 
••Caitlh." 

Rev.  St  {  2117  (Gomp.  St.  1916,  i  4107),  providing  a  penalty  of  (1  ft 
bead  for  grazing  "any  stock  of  homes,  mules  or  cattle"  on  land  of  any 
Indian  ot  Indian  tribe,  applies  to  sheep. 

[Bkl.  Note. — ^For  other  -definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Cattle.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Montana;  Geo.  M.  Bourquin,  Judge. 

Action  by  the  United  States  against  the  Ash  Sheep  Company.  Judg- 
ment for  the  United  States,  and  defendant  brings  error.    Affirmed. 

C.  B.  Nolan  and  William  Scallon,  both  of  Helena,  Mont,  for  plain- 
tiff in  error. 

Burton  K.  Wheeler,  U.  S.  Atty.,  and  James  H.  Baldwin,  Asst.  U. 
S.  Atty.,  both  of  Butte,  Mont,  and  Homer  G.  Murphy,  Asst.  U.  S. 
Atty.,  of  Helena,  Mont. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.    By  writ  of  error  the  Ash  Sheep  Company 
seeks  a  reversal  of  a  judgment  entered  against  it  for  $5,000  in  favor 
of  the  United  States  in  an  action  brought  in  the  district  of  Montana . 
by  the  United  States  to  recover  the  penalties  provided  by  section  2117, 
Rev.  St.  (Comp.  St.  1916,  §  4107). 

The  origin  of  the  case  and  its  history  are  given  in  the  opinion  we 

expressed  in  United  States  v.  Ash  Sheep  Co.,  250  Fed.  592,  C. 

C.  A. .    It  is  therefore  only  now  necessary  to  recite  that,  after  we 

reversed  the  judgment  of  the  lower  court  and  remanded  the  case  for 
further  proceedings,  there  was  a  trial  to  the  District  Court  upon  an 
agreed  statement  of  facts,  whereby  it  was  admitted  that  in  July,  1913, 
the  Sheep  Company,  without  the  consent  of  the  Crow  Tribe  of  In- 
dians, or  of  the  United  States,  drove,  ranged,  and  fed  5,000  head  of 
sheep  on  the  lands  specified  in  the  complaint;  that  at  that  time  the 
land  in  question  had  no  settlements  or  entries  thereon  under  the  laws 
of  the  United  States,  which  provided  for  settlement  and  entry  being 
made  upon  the  land ;  and  that  in  the  civil  suit  brought  by  the  United 
States  to  enjoin  the  Sheep  Company  from  trespassing  on  the  land, 
the  suit  being  that  referred  to  in  the  answer  of  the  Sheep  Company 
filed  in  this  action  (Ash  Sheep  Co.  v.  United  States,  250  Fed.  591, 
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C.  C.  A. ),  the  United  States  sought  to  recover  as  damages  the 

penalties  it  is  herein  seeking  to  recover. 

The  foregoing  statement  and  the  assignments  of  error  disclose  that 
the  present  case  raises  the  same  questions,  and  only  those,  which 
were  directly  involved  in,  and  were  considered  and  decided  by  this  court 
upon,  the  former  writ  of  error;  and  counsel  for  the  Sheep  Company 
state  in  their  brief  that  the  writ  of  error  herein  is  prosecuted  for  the 
purpose  of  saving  the  right  to  seek  a  review  of  our  former  opmion  by 
the  Supreme  Court. 

As  no  reason  occurs  to  us  for  reversing  the  views  we  announce 
in  our  earlier  opinion,  we  abide  by  it,  and  affirm  the  judgment  of  the 
District  Court 

Affirmed.  * 


TEATES  v.  DNITED  STATES. 

<CSrcait  Ckmrt  of  Appeals,  Flftb  Circuit    October  28,  1918.) 

No.  8287. 

1.  CitiiaKAi,  Law  «=9ll8 — Pijl.cs  of  Pbosecution — Axutoatiok  of  Iitdict- 

ICBNT. 

Allegation,  in  Indictment  for  violation  of  White  Slave  Act  June  25. 1910 
(Comp.  St.  1916,  S!  8812-8819),  of  the  place  from  which  transportation  was 
made,  fixes  Jurisdiction. 

2.  Cbuunal  liAw  4=929— DtFTUBSNT  Offenses  ly  Saiix  Transaction — Star 

AND   FEDERAI. 

There  may  be  a  conviction  of  violation  of  White  Slave  Act  Jane  2!i 
1910  (Comp.  St  1916,  {(  8812-8819),  though  the  oftense  proved  may  con- 
tain the  elemoitB  of  a  graver  ofCense,  cognizable  by  the  state  laws. 

3.  CBimNAi.  Law  9=>1156(3) — ApPEAii — Deniai.  of  New  Tbial — ^Newxt  Bib- 

oovEBED  Evidence — Discbbtion. 

Disposition  of  a  motion  for  new  trial,  based  on  alleged  newly  dis- 
covered evidence,  Is  within  the  discretion  of  the  trial  Judge,  reviewable 
only  for  manifest  abuse. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Georgia;  Beverly  D.  Evans,  Judge. 

James  S.  Yeates  was  convicted  of  violation  of  the  White  Slave  Act, 
and  brings  error.    Affirmed. 

John  R.  Cooper,  of  Macon,  Ga.,  for  plaintiff  in  error. 
E.  M.  Donalson,  of  Macon,  Ga.,  for  the  United  States. 
Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

BATTS,  Circuit  Judge.  [1]  The  indictment  charges  violation  of 
White  Slave  Act  June  25,  1910,  c.  395,  36  Stat.  825  (Comp.  St  1916, 
§§  8812-8819).  The  allegation  that  the  transportation  was  from  a 
place  in  the  Southwestern  division  of  the  Southern  district  of  Georgia 
fixes  jurisdiction  therein. 

[2]  The  evidence  indicates  that  defendant's  unlawful  purpose  may 
have  been  consummated  by  rape.    That  the  offense  proved  may  con- 
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tain  tlie  elements  of  a  graver  crime,  cognizable  by  the  state  laws,  does 
not  affect  the  prosecution. 

The  Supreme  Court  has  recognized  no  qualifications  to  the  com- 
prehensive literal  terms  of  the  White  Slave  Act.  Questions  as  to  its 
constitutionality  are  foreclosed. 

[3]  The  disposition  of  a  motion  for  a  new  trial,  based  upon  al- 
leged newly  discovered  evidence,  is  within  the  discretion  of  the  trial 
judge,  subject  to  review  for  manifest  abuse.  There  is  in  this  case 
an  absence  of  anything  to  indicate  that  the  motion  was  not  disposed 
of  properly. 

The  judgment  is  affirmed. 


ANDUAQA  et  aL  v.  UNITED  STATES. 

(GlTcalt  Conrt  of  Appeals,  Fifth  Circuit    Movember  21,  1918.) 

No.  3284. 

Bah,  4=964 — Cbuctnai.  PBosEctrrioNS— StrmciEmrr  of  Bond. 

A  ball  bond  Is  not  rendered  Invalid  because  of  a  mere  verbal  Inaccura- 
cy, caused  by  accidental  transposition  of  words,  whlcb  does  not  work 
Injury  to  any  person  In  Interest. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Texas,  San  Antonio  Division ;  Duval  West,  Judge. 

Action  by  the  United  States  against  Enrique  Anduaga  and  A.  B. 
Copeland.  Judgment  for  the  United  States,  and  defendants  bring  er- 
ror.    Affirmed. 

Ed.  Halton,  of  San  Antonio,  Tex.,  for  plaintiffs  in  error. 
Hugh  R.  Robertson,  U.  S.  Atty.,  of  San  Antonio,  Tex. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  Article  1014,  R.  S.  (Comp.  St.  1916,  § 
1674),  provides  that  a  United  States  commissioner  may  take  bail  in 
any  state  "agreeably  to  the  usual  mode  of  process  against  offenders 
in  such  state."  A  provision  of  Code  of  Criminal  Procedure  of  Texas 
1911,  art.  321,  is  to  the  effect  that— 

"A  boll  bond  shall  be  suffld^it  if  It  contains  the  following  requisites:  •  •  * 
"3.  If  the  defendant  is  charged  with  an  oBenae  that  is  a  felony,  that  it 
state  that  he  Is  charged  with  a  felony." 

The  bond  upon  which  the  judgment  appealed  from  was  based  was 
in  accordance  with  the  law,  unless  the  following  is  insufficient  as  a 
compliance  with  the  quoted  subdivision: 

"Answer  the  United  States  in  a  complaint  filed  against  him,  the  said  a 
fdony  in  said  court,  charging  him  with." 

It  is  apparent  that  any  deficiency  is  the  result  of  a  mere  transposi- 
tion of  words,  probably  caused  by  filling  blanks  in  a  printed  form. 
The  words  as  used  constitute  a  sufficient  recital  of  the  fact  that  the 
defendant  was  charged  with  a  felony.    A  mere  clerical  inaccuracy,  re- 
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suiting  in  no  harm  to  any  person  at  interest,  ought  not  to  be  permitted 
to  defeat  the  purpose  of  the  law  and  the  intentions  of  the  parties  to 
the  bond. 
The  judgment  is  affirmed. 


MONITOR  STOVE  &  RANGE  CO.  v,  L.  J.  MUELLER  FURNACE  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  1,  1918.    Rebearing 
Denied  November  0,  1918.) 

No.  2550. 

1.  Patents  ®=3328 — Constbdction — Infrinoeicent. 

The  Short  patent.  No.  963,128,  for  a  liot-alr  heater,  claim  1,  whidi 
spedfled  the  combination  with  a  floor,  of  a  heater  having  a  drum,  meait$ 
for  heating  said  drum,  a  second  drum,  etc.,  and  a  third  drum,  etc.,  heii 
not  infringed. 

2.  Patents  €=>323 — Construction — Infbinoeuknt. 

The  Doyle  and  Wollenhaupt  patent,  No.  1,133,242,  for  a  furnace,  dalms 
1,  2,  and  3,  which  emptiasized  two  concentric  circumferential  casings  sur- 
rounding said  heater,  etc.,  held  not  Infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern ttstrict  of  Wisconsin. 

Bill  by  the  Monitor  Stove  &  Range  Company  against  the  L.  J. 
Mueller  Furnace  Company.  From  a  decree  dismissing  the  bill,  com- 
plainant appeals.    Affirmed. 

Suit  to  enjoin  infringement  of  patent  No.  933,128,  to  Robert  L. 
Short,  for  hot-air  heater,  and  patent  No.  1,133,242,  to  William  J. 
Doyle  and  J.  J.  Wollenhaupt,  for  a  furnace.    Bill  dismissed. 

William  R.  Wood,  of  New  York  City,  for  appellant. 
Arthur  L.  Morsell,  of  Milwaukee,  Wis.,  for  appellee. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge.  [1]  Appellant,  as  assignee  of 
patentees'  rights,  charged  appellee  with  infringing  claim  1  of  the  Short 
patent,  No.  933,128,  and  claims  1,  2,  and  3  of  the  Etoyle  and  Wollen- 
haupt patent.  No.  1,133,242.  The  District  Judge  found  the  claims  of 
both  patents  here  involved  to  be  invalid  and  dismissed  the  bill. 

The  Short  patent,  to  quote  from  the  specifications — 

"relates  to  air-heating  systems,  and  it  Has  particular  reference  to  a  heater 
which  is  depressed  below  the  floor  level;  the  upper  surface  of  the  heater 
being  supported  upon  the  floor  and  consisting  of  an  ovesa  grate  structure 
similar  to  that  employed  in  the  hot-air  register.  •  •  •  The  heater  Is 
intended  especially  for  use  with  gas.  It  has  advantage  of  economy  In  the 
use  of  fuel,  of  greater  heating  capacity,  and  of  use  in  such  positions  that  the 
beater  occupies  practically  no  space  In  the  rooms  where  used." 

The  patentee  further  states  in  his  specifications : 

"In  the  ordinary  hot-air  systems  where  a  large  furnace  Is  ^nployed,  wltb 
hot-air  pipes  leading  to  registers  throughout  the  building,-  there  is  neceesarilv 
a  great  loss  of  heat  incident  to  the  transmission  of  the  hot  air  from  the  fur- 
nace to  the  various  registers  and  in  the  Incidental  heating  of  the  said  con- 
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dncting  pipes.  Furthermore,  In  the  use  of  such  furnaces,  when  but  little 
heat  la  required,  there  Is  always  considerable  loss  due  to  the  employment  of 
a  large  furnace.  In  my  heater  this  loss  Is  almost  entirely  .avoided,  for  the 
reason  that  there  are  no  conducting  pipes  to  be  heated,  and,  the  heater  being 
located  Immediately  boieath  the  floor  of  the  room  to  be  heated,  there  can  be 
no  loss  due  to  any  of  the  above-mentioned  causes.  My  system  of  heating, 
therefore,  has  the  advantage  of  locating  the  heat  at  the  various  points  need- 
ed, the  heating  devices  so  located  being  under  the  absolute  control  from  the 
room  to  be  heated,  whereby  a  great  convenience  in  control  of  the  heating 
devices  is  secured." 

While  the  foregoing  description  clearly  pictures  the  structure  the 
patentee  had  in  mind,  and  the  drawing  accompanying  the  specifica- 
tions, herewith  reproduced, 


emphasizes  the  limitations  of  the  invention  as  disclosed  by  the  specifi- 
cations, it  is  claimed  by  appellant  that  simply  a  preferred  form  of 
structure  is  thus  set  forth  in  the  specifications  and  the  drawing ;  that 
in  reality  flie  combination  covered  the  triple  casing  pipeless  furnace 
which  has  grown  much  in  favor  during  the  past  few  years.  Much  tes- 
timony was  received  and  appellant  favors  us  with  an  elaborate  argu- 
ment in  support  of  the  advantages  of  a  triple  casing  pipeless  furnace 
over  the  double  casing  t)T)e.  Appellee,  on  the  other  hand,  contends 
that  the  turning  point  in  this  litigation  does  not  involve  any  such  ques- 
tion in  the  least. 

The  differences  between  a  pipeless  furnace  and  the  furnace  with 
pipes  running  to  the  various  rooms  are  quite  familiar.  In  furnaces 
with  pipes  carrying  the  hot  air  to  the  different  rooms,  we  have  a  fur- 
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nace  body  proper  surrounded  with  a  single  casing  forming  an  air 
spa<;e,  which  air  space  incloses  the  radiating  surface  of  the  heating 
body.  Cold  air  is  admitted  into  the  bottom  of  this  compartment  sur- 
rounding the  furnace  body,  and  this  air  receives  heat  from  the  ra- 
diating surface  and  passes  through  the  upper  part  of  the  compartment 
to  a  series  of  hot-air  conduits  which  lead  to  the  registers  of  the  rooms 
to  be  heated.     . 

In  the  pipeless  furnace  system,  the  furnace  body  is  surrounded  by 
a  plurality  of  casings,  each  spaced  from  the  other.  Instead  of  taking 
the  cold  air  from  the  bottom,  this  style  of  furnace  employs  a  single 
large  register  for  the  entire  house,  positioned  at  a  convenient  place  on 
the  ground  floor;  the  furnace  being  immediately  under  and  commu- 
nicating directly  with  the  sin|;le  register.  The  inner  casing  is  con- 
tracted above  the  furnace  radiator  and  forms  a  central  opening  com- 
municating with  the  central  portion  of  the  single  register,  while  the 
annular  opening  forming  the  spacing  between  the  outer  and  inner 
casings  communicates  with  the  outer  or  annular  portion  of  the  regis- 
ter. Cold  air  enters  through  this  outer  annular  spacing,  and  passes 
downward  between  the  two  casings  to  the  bottom  portion  of  the  fur- 
nace, then  passes  inwardly  under  the  inner  casing,  which  does  not  ex- 
tend to  the  floor  and  upwardly  between  the  inner  casing  and  the  radi- 
ating surface  of  the  furnace  body,  becoming  heated  thereby,  and 
emerging  throu^  the  central  part  of  the  register  to  the  ground  floor  , 
of  the  house. 

The  triple  casing  type  of  pipeless  furnace  differs  from  the  one  just 
described  in  that  an  additional  inner  casing  is  provided.  Referring 
to  Figure  1,  the  cold  air  enters  the  margin  of  the  register  and  descends 
between  the  outer  casing  !?  and  the  middle  casing  having  a  constricted 
upper  end  38.  The  cold  air  descends  clear  to  the  bottom  and  then 
passes  inwardly  under  the  bottom  edges  of  this  middle  casing  and  of 
the  inner  casing  54,  immediately  surrounding  the  radiator  II.  The 
greater  volume  of  air  passes  between  the  radiator  11  and  the  inner 
casing  S4,  but  a  portion  of  the  descending  cold  air  passes  between  ihe 
inner  casing  $4  and  the  middle  casing  and  is  deflected  by  constricted 
portion  S8  over  the  upper  end  of  the  radiator  11,  thence  upwardly  and 
outwardly  through  the  central  portion  of  the  radiator. 

The  advantage  of  the  triple  casing  lies  in  the  presence  of  this  air 
chamber,  which  serves  to  insulate  the  outermost  coltmm  of  cold  air 
from  the  innermost  column  of  hot  air. 

Appellant  urges  that  Short  contributed  to  the  pipeless  furnace  art, 
among  other  things,  the  idea  of  a  triple  casing,  thereby  making  pro- 
vision for  this  extra  air  chamber.  Appellee  contends  that  sudh  was 
not  Short's  patent  disclosure,  and,  if  his  discovery  be  limited  to  the 
use  of  an  extra  air  chamber  in  a  pipeless  furnace,  it  was,  in  view 
of  the  prior  art,  no  invention,  and  the  claim  is  invalid. 

Claim  No.  1  reads  as  follows : 

"1.  The  combination,  with  a  floor,  of  a  heater  having  a  drum,  means  for 
beating  said  drum,  a  second  drum  surrounding  the  fir^t-mentloned  dmm,  and 
spaced  therefrom,  a  third  dnun  surrounding  both  drums  and  constricted  at 
its  upper  end,  and  means  for  causing  the  cold  air  to  pass  downwardly  outidde 
the  third  drum,  whereby  the  heated  air  passes  upwardly  between  said  drum 
and  is  directed  away  from  the  floor." 
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Opposing  counsel  do  not  agree  upon  what  constitutes  the  last  ele- 
ment in  the  combination,  namely: 

"Means  tor  causing  the  cold  air  to  pass  downwardly  ontslde  the  third 
drum,  whereby  the  heated  air  passes  upwardly  between  the  said  drums  and 
la  directed  away  from  the  floor." 

In  giving  the  proper  construction  to  this  claim  we  cannot  overlook 
the  fact  that  appellant  entered  a  crowded  department  of  the  heating 
art.     The  file  wrapper  is  likewise  instructive  and  illuminating. 

After  numerous  claims  had  been  rejected,  the  claim  in  question  was 
presented,  reading  as  follows : 

"A  combination  with  a  floor,  of  a  heater  baring  a  drum;  means  for  heating 
said  drum,  a  second  drum  surrounding  the  first-mentioned  drum  and  spaced 
tberefrom,  a  third  drum  surrounding  both  drums  and  constricted  at  its  upper 
end.  and  means  for  supporting  said  drum  from  the  floor  of  the  room  to  be 
heated,  and  means  for  causing  the  cold  air  to  pass  downward  outside  the 
third  drum,  whereby  the  heated  air  passes  upwardly  between  said  drums  and 
la  directed  away  from  the  floor." 

The  examiner  stated  in  respect  to  this  claim  as  thus  drawn : 

"Claim  1  is  found  to  twice  introduce  the  same  matter,  namely,  means  for 
supporting  said  drums  from  the  floor  of  the  room  to  be  heated,  and  means  for 
causing  the  cold  air  to  pass  downwardly  outside  the  third  drum,  the  casing 
tube  being  thus  twice  InToIved." 

Thereupon  applicant  amended  his  claim  by  striking  out  the  words 
"means  for  supporting  the  said  drum  from  the  floor  of  the  room  to 
be  heated."  This  amendment  was  in  response  to  the  objection  set 
forth  in  the  letter  quoted  above.  It  follows,  therefore,  that  both  the 
Patent  Office  and  the  applicant  construed  the  otherwise  ambiguous 
element,  "means  for  causing  cold  air  to  pass  downwardly  outside  the 
third  drum,  whereby  the  heated  air  passes  upwardly  between  the  said 
drum,"  as  synonymous  with  the  element,  "means  for  supporting  the 
said  drum  from  the  floor  of  the  room  to  be  heated."  No  escape  from 
this  conclusion  is  apparent.  Likewise,  we  find  no  other  rational  ex- 
planation of  this  last  element  in  the  combination  as  finally  allowed. 
Such  a  definition  is  consistent  with  the  asserted  claims  of  the  patentee 
in  his  specifications  heretofore  quoted.  Wherein  did  patentee  expect 
to  economize  in  fuel  through  the  emplo)mient  of  a  small  furnace, 
if  this  were  not  his  intention?  Again,  how  did  the  patentee  hope  to 
obtain  selected  and  preferred  locations  for  his  heater  if  his  invention 
did  not  call  for  a  heater  for  each  room? 

Moreover,  the  prior  art  was  full  of  patents,  an  examination  of 
which  discloses  pipeless .  furnaces  of  the  general  character  used  by 
appellee  and  appellant  in  their  commercial  structures,  and  wherein 
reference  was  made  to  an  insulating  chamber  or  medium.  For  ex- 
ample, in  the  patent  to  Evans,  No.  496,193,  patentee  in  his  specifica- 
tion says: 

"In  tbe  drawing  a  is  the  exterior  shell  of  the  furnace  within  which  all  the 
internal  flues,  passages,  channels  and  accessories  are  contained.  6  is  a  slml- 
lar  internal  casing  located  within  the  exterior  shell  a.  ThU  cattnff  b  may  b« 
made  double,  or  4n  other  words,  jacketed  so  a»  to  afford  a  patsage  ff  for  air 
to  pas*  in.  order  to  prevent  oold  air  from  impinoing  upon  the  hotter  interior 
member  of  the  double  easing." 
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In  the  patent  to  W.  R.  Kloeb,  No.  765,143,  patentee  sought  pro- 
tection of  an  improvement  in  furnaces.    In  his  specifications  he  stated: 

"This  wall,  meaning  wall  5,  as  well  aa  the  wall  o  next  within,  m&j  be  ot 
metal  covereid  with  asbestos,  or  other  suitable  ncmcoadactlng  and  noncom- 
bustlble  material,  or  a  corrugated  asbestos  board  or  the  like  can  be  en- 
ployed  for  this  use  or  In  conjunction  with  a  sheet  metal  interior.  •  •  • 
Any  suitable  arrangenient  may  be  adopted  at  this  point  to  maintain  the  sep- 
aration of  the  cold  and  hot  air  currents  and  to  sustain  the  circulation  of  air 
herein  provided  for." 

In  view  of  these  and  other  patents,  it  .would  be  at  best  but  an  ex- 
ercise of  mechanical  skill  to  provide  a  third  air  chamber  to  separate 
the  cold-air  chamber  from  the  hot-air  chamber.  In  other  words,  if 
the  sole  asserted  novelty  of  Short's  discovery  consisted  of  the  use 
of  triple  casing  in  place  of  the  double  casing  so  as  to  more  eflFectu- 
aliy  separate  the  cold-air  from  the  hot-air  passages,  no  invention  was 
disclosed  and  the  claim  would  be  invalid. 

If  the  Patent  Office  was  justified  in  its  allowance  of  claim  1,  it  was 
due  to  the  last  element  in  this  claim  in  combination  with  the  others, 
which  combination  produced  a  heater  that  possessed  the  virtues 
claimed  for  it  by  the  patentee  in  his  specificati<ms.  Such  a  heater  was 
small,  economical  of  operation,  easily  operated  from  the  room  to  be 
heated.  Its  operation  did  not  require  heating  of  the  entire  house  but 
merely  a  single  room. 

The  particular  form  of  the  third  drum  represented  b}^  element  5 
might  also  well  have  been  considered  by  the  Patent  Office  in  giving 
recognition  to  this  claim. 

Clearly,  if  the  last  element  mentioned  in  the  patent  refers  to  the 
outer  casing  £,  and  supports  the  drum  from  the  floor  of  the  room  to 
be  heated,  and  such  is  the  construction  we  give  to  it,  then  no  infringe- 
ment is  shown.  \ 
Doyle  and  WoUenhaupt  Patent. 

[2]  The  three  claims  here  in  issue  are: 

"1.  A  furnace  of  the  character  described  combining  a  heater  having  pas- 
sages projected  therefrom,  two  concentric  circumferential  casings  snrronnd- 
ing  said  heater  providing  two  chambers  communicating  at  their  base,  the 
outer  casing  having  a  rigid  heater  passage  terminal  plate  drcnmfereutiaUy 
continuous  therewith  and  the  Inner  casing  having  an  offset  portion  united 
to  the  margins  of  said  plate  providing  an  areaway  for  said  heater  passages. 

"2.  A  furnace  of  the  character  described  combining  a  heater  having  pas- 
sages projected  from  its  various  compartments,  two  concentric  casings  sur- 
rounding said  heater,  providing  two  chambers  communicating  at  their  base, 
said  casings  at  their  upper  portions  forming  conductor  passages  for  the 
chambers  respectively,  one  to  admit  cold  air  into  the  outer  chamber  and  the 
second  for  discharging  the  heated  air  from  the  inner  chamber,  the  outer  cas- 
ing having  a  heater  face  plate  drcumferentlaUy  continuous  therewith  as  a 
terminal  for  said  heater  passages  and  the  inner  casing  having  an  oftaet  por^ 
tion  united  to  the  margins  of  the  face  plate  providing  an  areaway  for  said 
heater  passages. 

"3.  A  furnace  of  the  character  described  combining  a  heater  having  pas- 
sages projected  therefrom,  a  casing  surrounding  said  heater  having  a  rigid 
passage  terminal  portion  continuous  with  the  circumference  of  said  casing,  a 
second  casing  within  said  first  casing  divisional  of  two  dbambers  communica- 
tive at  their  base,  said  second  casing  having  an  offset  portion  connectiiig 
with  said  rigid  portion  of  said  flrst  casing  providing  an  areaway  for  said 
beater  passages." 
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A  prior  patent  to  Strong,  No.  1,002,776,  is  cited  both  on'  the  con- 
struction and  the  validity  of  these  three  claims.  In  the  Strong  pat- 
ent, patentee  was  endeavoring  to  provide  an  improved  furnace  cas- 
ing which  might  be  shipped  in  knocked-down  condition  and  easily 
and  quickly  set  up.  The  patent  here  under  consideration  was  merely 
an  improvement  on  the  Short  patent  in  which  the  outer  casing  has 
a  "rigid  heater  passage  terminal  platp  circumferentially  continuous 
therewith  as  a  terminal  for  said  heater  passages  and  supports  the 
doors  thereof."  The  application  for  patent  was  denied  by  the  ex-. 
aminer  and  the  board  of  appeals,  but  was  finally  allowed  by  the  Com- 
missioner of  Patents.  Adopting  the  argument  of  applicant's  attorney, 
distinguishing  this  patent  from  the  Strong  patent,  tiie  Commissioner 
of  Patents  says: 

"Applicants  state  that  In  such  a  fnrnace  It  is  of  prime  Importance  to  have 
tbe  air  In  the  outer  or  cold  Chamber  con^derably  colder  than  the  air  in  the 
inner  or  heating  chamber.  Unless  this  is  true,  the  heated  air  in  tbe  interior 
will  not  rise. 

"Applicants  therefore  have  departed  from  the  prior  art,  represented  by 
Rtrons  by  removing  what  they  call  their  heater  face  plate  8  outwardly,  so 
that  tbe  plate  8  is  a  continuation  drcumferenUally  of  the  outer  casing  in- 
stead of  the  inner  casing  as  shown  in  Strong. 

"They  contend  that  they  obtained  several  advantages  over  tills  construc- 
tion, first,  by  removing  tbe  plate  further  from  the  beater  it  will  not  become 
so  hot  and  therefore  conduct  tbe  heat  to  tbe  inner  casing,  as  would  Strong's 
plate  5 ;  •  *  *  second,  tbe  plate  8  is  located  outwardly  by  the  offset  27, 
so  as  to  correspond  clrcumterentlally  with  the  exterior  casing,  tbe  parts  can 
be  much  easier  assembled  as  no  difiSculty  would  be  experienced  in  getting  to 
the  bolts  or  rivets  holding  the  parts  together;  and,  third,  the  applicants' 
plate  8  being  continuous  w^h  their  outer  casing  2S  obviates  the  inward  de- 
pression of  the  Strong  device  and  locates  their  device  so  that  they  can  be 
fully  opened. 

"Tbe  claims  all  distinguish  from  the  references  very  much  In  the  same 
manner,  namely,  by  including  the  'rigid  passage  terminal  circumferentially 
continuous'  with  the  outer  casing,  and  an  inner  casing  having  'an  oftset  por- 
tion united  to  tbe  margins  of  said  plate'  or  equivalent  limitations. 

"In  view  of  tbe  alleged  advantages,  I  cannot  see  that  this  change  is  devoid 
of  patentable  novelty,  and  tbe  claims  therefore  should  be  allowed." 

• 

Having  thus  secured  their  patent  upon  the  emphasis  placed  on  the 

element : 

"Two  concentric  drcumferratlal  casings  Borrounding  said  heater  providing 
two  chambers  communicating  at  their  base,  tbe  outer  casing  having  a  rigid 
beater  passage  terminal  plate  drcnmferentially  continuous  therewith" 

— ^patentee  is  in  no  position  to  assert  the  rigid  heater  passage  terminal 
plate  need  not  be  circumferentially  continuous  with  the  outer  casing. 

Appellee's  structure,  not  having  its  terminal  plate  so  located,  does 
not  infringe. 

Other  defenses  raised  by  appellee,  including  an  attack  upon  the. 
validity  of  these  claims,  we  need  not  consider. 

The  decree  is  affirmed. 
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STROMBERG  MOTOR  DEVICES  CO.  t.  ZENITH  CARBXJRETOB  Ctt 

ZENITH  CARBUHBTOB  00.  v.  STROMBERG  MOTOR  DEVICES  CO. 

(Circuit  Court  of  Appeals,  Seventh  Glrcnlt    Septanber  14,  1918.    Reht^iing 

Denied  November  19,  191&) 

Nos.  2234.  2247. 

1.  Patbnts  €=>168(2) — Rejeotion  of  Olaims — ^ACQinxscENCK. 

The  owner  of  a  patent  has  no  standing  to  sne  upon  a  canceled  claim 
or  seek  a  oonstmctlon  of  an  allowed  dalm  which  would  In  effect  revire 
a  canceled  claim,  but  the  acquiescence  of  the  patentee  In  the  rejection  ot 
one  claim  cannot  be  given  a  retroactive  ^ect  upon  the  negotiation  leading 
up  to  the  allowance  of  the  other  claims ,  so  as  to  narrow  those  daims  to 
less  than  they  were  entitled  to  at  the  time  of  their  allowance. 

2.  Paiknts  ®=>239 — Iufboveicent  Patewts — Imrxiso'Eiam. 

Where  a  later  patentee,  who  obviated  another  objection  to  an  old  device, 
added  to  his  Independent  solution  a  device  already  patented,  bnt  whidi 
dldmot  solve  the  objection  solved  by  the  later  patentee,  sudi  patentee  in- 
fringed the  earlier  patent. 

5.  Patents  «=>328 — OoNSTRUcnon — ^Vaumtt  ahd  iNFBiNOBifBRT. 

The  Ahara  patoit.  No.  684,662,  claims  1,  2,  4,  5,  and  7,  for  a  caiboretor 
for  explosive  engines  whidi  was  novel  In  providing  a  U-shaped  anxiUary 
well,  held  valid,  and  infringed  by  defendant's  Exhibits  1  and  10  as  well 
as  Exhibit  2. 
4.  Patents  ^»165 — ^Pboteotion  to  Patentee. 

A  patentee  Is  entitled  to  all  the  benefits  of  his  invention,  whether  be 
apprehends  and  states  them  or  not,  and  must  be  given  fall  protection  io 
his  claims,  whether  he  has  explained  the  theory  of  the  operation  of  his 
device  correctly  or  not,  being  entitled,  against  an  infringer,  to  a  range 
of  equivalency  commensurate  with  his  actual  contribution  to  the  art 

6.  Patents  <8=>177 — Claims — Combination  Ci,aiub. 

A  combination  claim  must  of  course  be  treated  as  an  Integer,  for  Its 
novelty  may  consist  wholly  in  bringing  together  old  elemoits. 

6.  Patents  ®=>328 — Oonstbtjction — InnaNOEMENT. 

The  Richard  patent  No.  791,501,  claims  8,  10,  and  11,  for  an  explosion 
engine  consisting  of  a  carbureting  chamber,  a  TJ-shaped  receptacle  con- 
nected with  the  storage  reservoir,  etc.,  fteM,  In  view  of  the  prior  art,  not 
Infringed  by  defendant's  carburetors. 

7.  Patents  9=>328 — OoNarETJcnoN — Infbinqement. 

The  Sturtevant  reissue  pafent  No.  12,611,  for  a  doable  carburetor  for 
Kcploslve  englnies,  claim  1,  field  not  Infringed. 

8.  Patents  €=>328 — Constbuctton — Infbinqement. 

'  The  Anderson  patent.  No.  1,063,148,  claim  1,  for  a  carturetor,  a  cartraret- 
Ing  chamber,  a  fuel  Jet,  an  auxiliary  reservoir,  etc.,  Keld  not  infringed.  If 
conceded  valid. 

9.  Patents  ®=157(1) — CoNSTnacrioN — Euementb  or  Combination. 

An  element  of  a  combination,  described  In  the  same  words  In  each  of 
two  claims  of  a  patent,  must  be  taken  to  refer  to  the  same  thing  in  both 
claims. 

Appeal  and  Cross-Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  Division  of  the  Northern  District  of  Illinois. 

Suit  by  the  Stroinberg  Motor  Devices  Company  against  the  Zenith  Carbore- 
tor  Company.  From  a  decree  in  part  for  complainant  (220  Fed.  154),  com- 
plainant appeals,  and  defendant  cross-appeals.     Remanded,  with  directions. 

See,  also,  254  Fed.  91. 

Charles  A.  Brown,  of  CSilcago,  111.,  and  William  H.  Eenyon,  of  New  Tort 
City,  for  Stromberg  Motor  Devices  Co. 

Clarence  P.  Byrnes,  of  Pittsburgh,  Pa.,  and  William  M.  Swan,  of  Detroit, 
Mich.,  for  Zenith  Carburetor  Co. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 
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BAKER,  Circuit  Judge.  Stromberg  Company  sued  Zenith  Coht- 
pany  for  alleged  infringement  of  four  patents  on  carburetors  for  in- 
ternal-combustion engines. 

Claims  1,  2.  4,  5,  and  7  of  patent  No.  684,662,  October  IS,  1901, 
to  Ahara,  and  claims  8,  10,  and  11  of  patent  No.  791,501,  June  6, 
1905,  to  Richard,  were  held  valid  and  infringed  by  Zenith  carburetors 
identified  as  Exhibits  1  and  10,  but  not  infringed  by  Exhibit  2. 

Claim  1  of  patent  No.  1,063,148,  May  27,  1913,  to  Anderson,  and 
claim  1  of  reissue  patent  No.  12,611,  February  19,  1907,  to  Sturtevant, 
were  held  valid,  but  not  infringed  by  any  Zenith  device. 

Each  company  assigns  error  on  those  parts  of  the  decree  tliat  are 
adverse  to  its  contentions. 

I.  Ahasa. 

[1-3]  "Feeder  for  explosive  engines,"  namely,  a  carburetor,  is  the 
subject-matter  of  the  patent.  No  improvement  of  explosive  engines 
in  kind  or  degree  was  contemplated  or  involved.  "This  invention," 
Ahara  sjud,  "relates  particularly  to  a  structure  adapted  to  vary  the 
amount  of  fuel  mixed  with  air  fed  to  such  an  engine" ;  that  is,  an  ex- 
plosive engine.  He  pictured  and  described  in  detail  the  adaptability 
of  his  carburetor  to  vary  the  amount  of  fuel  to  correlate  properly  with 
the  air  conditions,  both  as  to  quantity  and  heat,  in  a  one-cylinder  work 
engine  in  which  the  desired  uniformity  of  speed  is  obtained  within 
fairly  close  limits  by  the  automatic  action  of  a  governor  in  holding  the 
intake  valve  shut  and  the  exhaust  valve  open  during  one  or  more  of 
the  four-cycle  periods  of  operation.  But  he  also  declared  that  "chang- 
es in  details  of  construction  to  adapt  the  device  to  other  types  of  ex- 
plosive engines  are  obvious  and  within  ordinary  mechanical  skill." 
Of  course  his  saying  so  does  not  make  it  so.  But  in  connection  with 
the  general  statement  of  the  nature  and  object  of  the  invention  it  dem- 
onstrates that  Ahara's  inventive  concept  covered  a  carburetor,  not  an 
improved  one-cylinder  work  engine,  and  that  he  intended  to  claim, 
though  unnecessarily,  all  uses  to  which  his  carburetor  could  be  put. 

In  giving  the  operation  of  his  carburetor  when  applied  to  a  one 
cylinder  hit-and-miss  engine,  he  illustrated  and  described  three  styles 
of  construction ;  but,  as  they  all  operate  in  the  same  way,  it  will  suf- 
fice if  we  follow  through  one  type.  ' 

"Referring  to  Fig.  1,  the  letter  A 
Indicates  the  caring  forming  a  part 
<^f  an  engine,  which  Is  provided 
with  an  aperture  A^,  controlled  by 
a  valve  A^  at  the  Inlet-port  for  the 
cylinder  of  an  explosive-engine,  and 
communicates  with  the  main  alr-ln- 
let  passage  A*  of  the  engine.  This 
valve  A!  Is  ordinarily  closed  by 
any  desired  means — for  Instance,  a 
spring  A» — and  is  opened  by  the 
suction  of  the  englne-plston  In  mov- 
ing away  from  the  valve,  so  as  to 
draw  Inward  the  explosive  mixture 
composed  of  fuel  and  air,  while  in 

the  return  movement  of  the  piston  the  valve  is  closed  and  the  mixture  placed 
under  compression,  as  Is  well  known  In  this  art.  In  Mg.  1  I  have  shown  at 
B  a  casing  comprising  the  feeding  device,  which  is  formed  at  Its  upper  por- 
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lion  with  a  fuel-reservoir  Bi,  having  a  discharge  opening  B>  below  tbe  fuel- 
level  therein  and  valve-controlled  port  B»,  from  which  port  a  feed-tnbe  B» 
extends  upward  into  the  space  or  passage  adjacent  to  the  Inlet-opening  Ai. 
Any  preferred  construction  of  valve  may  be  used  in  this  connection;  but  1 
have  shown  in  the  present  instance  a  needle-valve  C,  adjusted  by  means  of  a 
threaded  portion  C^,  and  provided  at  its  outer  edge  with  a  handle  C*.  while 
the  stem  of  said  valve  passes  through  a  packing-sleeve  O,  secured  to  the 
casing  B  in  any  desired  manner.  In  the  form  of  the  invention  shown  In  Fig. 
1  there  is  provided  a  collecting  passage  or  diamber  D,  having  one  end  com- 
municating with  the  atmosphere  above  the  fuel-level  of  the  reservoir,  and  the 
other  end  extending  downward  to  the  lower  portions  of  the  casing  B,  ana 
thence  upward  upon  an  inclined  plane,  as  shown  at  Di-,  where  it  communicates 
with  a  feed-tube  D*,  extending  parallel  to  and  in  contact  with  the  fuel-tube 
B4,  which  tube  is  provided  with  an  opening  Bb,  communicating  with  tbe  feed- 
tube  D2.  It  will  thus  be  seen  that  when  the  valve  is  set  to  permit  the  con- 
tinuous flow  of  any  desired  quantity  of  fuel  at  each  suction-stroke  of  tho 
engine  this  amount  would  pass  into  the  fuel-tube  B«,  and  be  drawn  upward 
with  the  proper  amount  of  air  to  effect  the  explosive  mixture  for  use  In  tho 
engine,  while  If  the  feed  of  fuel  be  omitted  or  cut  out  the  fuel  conttnues  to 
flow  Into  tbe  tube  B«,  and  not  being  drawn  upward  by  suction  Into  tbe 
cylinder,  flows  through  the  aperture  B°  downward  into  tbe  inclined  iwrtion 
Di  of  the  passage  D.  Sufficient  fuel  will  collect  In  thU  passage,  depending 
upon  the  time  Interval  between  the  suction-strokes  of  the  engine,  so  that 
when  the  next  charge  of  fuel  Is  drawn  into  the  engine  an  excess  of  fnel  in 
proiKjrtion  to  the  air  la  secured  sufficient  to  compensate  for  the  cooling  of  the 
cylinder  and  the  air  which  may  be  therein,  and  thus  produces  an  explosive 
action  equal  In  character  with  the  regular  action  of  the  engine. 

"The  fuel  in  the  reservoir  Bi  Is  maintained  at  a  predetermined  level  by  any 
desired  means." 

Claims  1  and  2  are  enough  to  consider  in  determining  aU  the  es- 
sential points  of  dispute : . 

"1.  A  feeder  for  esploslve-englnes  comprising  a  fuel-reservolr  having  a  feed- 
outlet  below  the  fuel-level  therein  to  efTect  a  continuous  feed,  a  passage  com- 
municating with  the  atmosphere  and  with  said  outlet  from  said  reservoir  to 
receive  fuel  therefrom,  and  means  adapted  to  control  the  communication  be- 
tween said  reservoir  and  said  passage,  substantially  as  specified." 

"2.  A  feeder  for  ^K^ploslve-englnes  comprising  a  casing  having  a  reservoir 
at  its  upper  portlonr  a  passage  below  said  reservoir  communicating  with  the 
atmosphere,  a  fuel-passage  extending  from  below  the  fuel-level  of  said  reser- 
voir to  said  flrst-named  passage,  and  means  for  r^ulating  tbe  capacity  of  a 
normally  open  port  to  control  the  flow  of  fuel  through  said  fuel-passage,  sub- 
stantially as  specified." 

Crossley's  British  patent  No.  24,584,  December  21,  1893,  is  the 
main  reliance  for  overthrowing  Ahara.  Counsel  and  experts  contend 
interminably  concerning  the  nature  and  capacity  of  the  Crossley  de- 
vice, the  meaning  of  certain  suggested,  but  unillustrated,  substitutions 
of  parts,  and  particularly  whether  the  alternative  constructions,  as 
each  side  conceives  them  to  be,  would  work.  We  have  fully  consid- 
ered all  these  disputes;  but  find  it  unnecessary  to  state  them  in  de- 
tail, because  our  entire  answer  is  given  by  considering  the  Crossley 
patent,  and  by  placing  above  the  various  parts  of  the  provisional  and 
of  the  complete  specification  headings  that  in  our  judgment  indicate 
the  classifications  Crossley  had  in  mind. 

From  the  provisional  specification: 

General  Statement. 

"Our  invention  Is  for  the  puri>ose  of  measuring  the  quantity  of  oil  required 
for  each  working  stroke  of  such  oil  engines  as  in  governing  take  a  charge  or 
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iKMie  in  tbe  well-kDOwn  way.  It  consists  of  a  diamber  Into  which  the  oU  Is 
delivered  of  a  certain  definite  capacity,  this  chamber  being  the  proper  size  to 
hold  the  maxinnim  quantity  of  oU  required  for  oae  worldng  stroke,  and  being 
emptied  by  the  suction  of  the  engine  piston  at  each  charging  stroke." 

Large  Engine. 

"There  are  some  conditions  under  which  the  quantity  of  oU  per  working  or 
charging  stroke  requires  modification  to  give  the  best  results,  as,  for  Instance, 
an  engine  working  at  mazlmiun  load,  and  thus  giving  working  strokes  as  fre- 
quently as  possible,  requires  a  definite  amount  of  oil  to  give  the  best  result. 
Should,  however,  the  load  decrease  so  as  to  cause  the  governor  to  miss  out  one 
or  more  working  strokes  in  succession,  a  slight  Increase  in  the  amount  of  oil 
d^vered  into  the  engine  to  form  the  next  working  stroke  gives  a  better  result  * 
than  without  such  increase. 

"We  obtain  this  increased  amount  In  the  following  manner;  A  pump  Is 
arranged  to  deliver  at  the  necessary  Intervals  the  best  quantity  for  each 
working  stroke  when  working  at  maximum  load ;  this  quantity  being  delivered 
into  the  measuring  chamber,  and,  owing  to  the  special  form  given  to  the 
measure,  la  drawn  Into  the  vaporiser  by  the  piston  of  the  engine  daring  each 
anction  stroke.  The  total  capacity  of  the  measuring  chamber,  however,  is 
somewhat  larger  than  the  volume  of  this  full-power  oil  charge,  so  that,  when  a 
working  stroke  has  been  cut  out  by  the  governor,  tiie  pump,  which  still  con- 
tinaes  delivering  its  definite  quantity,  delivers  a  second  charge — or  more 
charges — Into  the  measuring  chamber,  which,  owing  to  its  greater  capacity, 
retains  a  slightly  Increased  amount  for  delivery  to  the  engine  the  next  time 
a  working  stroke  is  required,  the  excess  overflowing  and  returning  to  the  oil 
receptacle." 

Small  Engine. 

"In  a  modification  of  our  Invention,  more^  especially  applicable  to  smaller 
engines,  in  which  it  may  not  be  necessary  to  give  more  than  one  measured  oil 
charge,  the  measuring  chamber  may  be  made  of  a  suitable  size  to  give  tbe 
definite  amount  of  oil  required,  the  pump,  however,  being  made  to  throw  a 
larger  volume,  and  the  surplus  which  thus  overfiows  at  each  delivery  of  tbe 
pmup  may  be  carried  to  supply  a  lamp  or  for  any  other  desired  purpose,  or 
may  simply  pass  back  to  tbe  oil  tank." 

Non-Return  Valve  for  Both  Engines. 

"Between  the  measuring  chamber  and  the  vaporiser  in  most  Instances  It  Is 
desirable  to  place  a  light  non-return  valve,  which  opens  during  the  suction 
stroke  of  the  engine,  allows  the  oil  to  be  sucked  in  past  It  more  or  less  mixed 
with  and  followed  by  a  current  of  air,  which  thus  sweeps  the  contents  of  the 
chamber  out,  and  ensures  it  being  carried  through  into  the  vaporiser  and 
thence  into  the  engine." 

Preferred  Form  of  Measurer  for  Both  Engines. 

"By  preference  the  form  given  to  the  measurer  is  that  of  a  U  with  very  short 
legs,  and  the  supply  from  the  pump  is  delivered  into  the  lower  part  of  it 
from  beneath." 

Small  Engine. 

"When  the  measurer  is  used  for  giving  one  fired  charge  only  whether  the 
engine  be  nmnlng  at  light  or  full  load,  it  may  be  filled  from  a  vessel  placed 
above  it  Instead  of  by  a  pump.  A  regulated  quantity  is  thus  allowed  to  flow 
into  the  U — ^the  surplus  passing,  as  in  the  case  of  tbe  pump,  either  to  feed  tbe 
lamp  or  to  a  receptacle  below.  A  bird-cage  fountain  arrangement  may  take 
the  place  of  the  overhead  vessel  so  as  to  dispense  with  a  constant  flow  to  the 
measurer  or  any  overflow  therefrom.  A  float  designed  so  as  to  give  a  con- 
stant level  may  be  used  instead  of  the  bird-cage  fountain." 


That  ends  the  provisional  specification. 
From  the  complete  specification: 
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General  Statement, 
Same  as  in  the  provisional  specification. 

Large  Engine. 
After  explaining  as  before  the  desirability  of  an  increase  of  fud 
after  a  nonsuction  stroke,  Crossley  gives  the  details  of  construction  by 
reference  to  drawings,  which  are  part  of  the  complete  specification 
only,  as  follows: 


rjc.2. 


Tic  a 


ric4. 


■C     t^ff* 


"To  enable  our  Invention  to  be 
better  understood,  we  apx)eiid  a 
sbeet  of  drawings  in  whlcb  Fig.  1 
is  an  end  elevation,  Fig.  2  Is  a -side 
elevation,  Fig.  3  Is  an  end  elevation 
of  a  modlfled  form,  Fig.  4  Is  a  side 
elevation  of  the  same. 

"In  Figs.  1  and  2,  'A'  represents 
tbe  chamber  or  oil  measurer,  in  this 
Instance  consisting  of  a  straight 
drilled  bole,  'B'  is  the  pipe  from  tbe 
oU-pump  delivery,  and  'C  Is  the 
automatic  valve  hereinafter  refer- 
red to,  'D'  is  a  passage  into  the  va- 
poriser. In  Figs.  3  and  4,  'E'  is  the 
chamber  or  oil  measurer,  'F'  is  the 
pipe  for  the  pump  delivery,  'G'  Is 
the  automatic  valve,  and  'H'  is  the 
passage  to  tbe  vaporiser. 

"In  connection  with  the  measure 
shown  in  Figs.  1  and  2  a  pump  Is 
arranged  to  deliver  at  the  neces- 
sary Intervals  the  best  quantity  of 
oil  for  each  working  stroke,  wnen 
working  at  maximum  load:  this 
quantity  being  delivered  into  tiio 
measuring  chamber  'A,'  and,  owing 
to  the  special  form  of  this  chamber, 
drawn  into  the  vaporiser  by  the  pis- 
ton of  the  engine  during  each  vapor  charging  stroke  through  the  passage  'V 
and  the  automatic  valve  'O.'  The  total  capacity  of  the  measuring  chamber 
'A,'  however,  is  somewhat  larger  than  the  volume  of  this  full-power  oil 
charge,  so  that  when  a  working  stroke  has  been  cut  out  by  the  governor  the 
pump,  which  still  continues  delivering  its  definite  quantity,  delivers  the 
second  charge — or  more  charges — into  the  measuring  chamber  'A,'  which, 
owing  to  its  greater  capacity,  retains  a  slightly  Increased  amount  for  de- 
livery to  the  engine  the  next  time  a  working  stroke  is  required,  the  excess 
overflowing  into  the  cup  shaped  receiver  'I,'  and  returning  to  the  oil  re- 
ceptacle through  the  overflow  pipe  'K'." 

Small  Engine. 

Crossley  brings  forward  from  the  provisional  specification  the  first 
portion  that  relates  to  the  small  engine,  but  wholly  omits  the  second 
portion,  which  contains  the  suggestions  of  substitutions  for  the  pump. 

Nonreturn  Valve  for  Both  Engines. 

"Between  the  measuring  chamber  and  the  vaporiser,  in  most  instances,  it  is 
desirable  to  place  the  light  nonreturn  valve  'C,'  which  opens  during  the  suc- 
tion stroke  of  the  engine,  and  allows  the  oil  to  be  sucked  in  past  it  more  or 
less  mixed  with  and  followed  by  a  current  of  air,  which  thus  sweeps  the  con- 
tents of  the  diamber  out  through  'H'  or  'D,'  and  insures  it  being  canied 
through  into  tbe  vaporiser  and  thence  into  the  engine." 
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Preferred  Form  of  Measurer  for  Both  Engines. 

"By  preference  in  some  instances  we  form  ttie  measuring  chamber  *E'  an 
BhofTii  in  Figs.  3  and  4,  the  form  given  being  that  of  a  U  or  V  with  very  short 
legs.  The  oil  may  be  delivered  into  the  lower  part  of  it  from  beneath  at  ^e 
Junction  of  the  two  short  legs." 

Large  Engine. 

"Or,  as  Etbown  in  the  drawings,  may  be  delivered  Into  the  month  of  one  of 
the  legs  through  'F.'  By  thus  forming  the  measurer  'E'  the  oil  flows  with  a 
certain  amount  of  momentum  into  the  mouth  of  one  of  the  legs  of  the  measur- 
ing chamber  '£},'  this  momentum  given  to  the  oil  causes  it  to  spill  over  out  ot 
the  mouth  of  the  other  leg,  so  that  though  an  excess  amount  of  oil  may  be 
pumped  into  the  measurer  'E'  the  oil  does  not  quite  fill  the  measurer  'E,'  but 
the  quantity  contained  in  it  is  sufHcient  for  normal  working  strokes.  If  the 
governor  cut  out  working  strokes,  a  second  pump  delivery  of  oil  takes  place 
Into  the  measurer  'E.'  This  mea^rer,  however,  being  more  or  less  filled  with 
oil,  the  new  charge  does  not  cause  so  much  disturbance  In  it,  and  after  its 
delivery  the  measurer  Is  fuller  than  it  was  before,  thus  giving  the  slightly  In- 
creased amount  of  oil  desirable  to  give  a  working  stroke  following  an  idle 
stroke  or  strokes.  Working  in  this  manner,  there  is  still  a  surplus  of  oil  to 
flow  over  into  the  overflow  cup  'L,'  and  pass  away  by  the  pipe  'M'  to  supply 
a  lamp  or  for  any  other  purpose." 

That  ends  the  complete  specification. 

It  is  only  the  large  Crossley  engine  that  has  any  provision  of  means 
for  increasing  the  amount  of  fuel  after  a  nonsuction  stroke.  There- 
fore the  large  Crossley  engine  is  the  only  structure  in  this  British  pat- 
ent that  has  any  pertinency  to  the  Ahara  invention.  In  the  large  Cross- 
ley  engine  a  pump  ajid  a  measuring  cup  capable  of  holding  a  little 
more  than  one  pump-stroke  of  liquid  fuel  are  the  means.  None  other 
is  described,  or  even  suggested.  Referring  to  Ahara's  drawing  and 
description,  we  find  that  the  means  of  varying  the  amount  of  fuel  to 
correlate  with  quantity  and  heat  conditions  of  air  in  the  engine  are  a 
constant-level  reservoir  B^ ;  a  gravity  feed  leading  through  the  open- 
ing B*,  past  controllable  port  B*,  and  ending  at  B*  within  the  intake  or 
manifold  of  the  engine  with  which  the  carburetor  is  associated;  a 
valve  C  to  control  port  B';  an  auxiliary  well,  namely,  the  U-shaped 
tube  DD*D*,  the  upright  portion  D  communicating  with  the  atmo- 
sphere above  the  fuel-level  of  the  reservoir,  the  lower  portion  D*  lying 
beneath  the  gravity  fuel-feed,  and  the  upright  portion  D*  terminating 
within  the  intake  or  manifold  of  the  engine  at  a  point  above  the  fuel- 
level  of  the  reservoir;  and  an  aperture  B  •  permitting  the  fuel  to  flow 
from  the  gravity  feed  into  the  auxiliary  well.  Upon  this  disclosure  of 
means  Ahara  laid  his  broad  claims  in  suit.  Claims  1  and  2,  which 
we  have  recited,  generically  cover  vital  combinations  that  work  in  ac- 
cordance with  the  Ahara  principle.  With  respect  to  the  other  claims 
in  suit,  not  copied  herein,  our  judgment  is  the  same.  Not  only  is  it 
impossible  to  derive  the  Ahara  device  and  claims  from  the  Crossley 
patent  on  account  of  clear  differences  in  means,  but  Ahara  also  achiev- 
ed an  improved  and  enlarged  result.  In  a  running  engine  of  the  hit- 
and-miss  type  periods  of  nonsuction,  and  in  the  multicylindered  type, 
wherein  suction  is  continuous  but  varied  in  amount  by  a  manually  op- 
erated throttle  valve,  periods  of  low  suction  are  to  be  met  and  pro- 
vided for.  If  feeding  a  running  engine  with  an  auxiliary  supply  of 
fuel,  available  immediately  after  a  period  of  nonsuction  or  low  suction, 
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be  taken  as  the  genus,  Crossley's  and  Ahara's  desires  for  results  were 
akin;  but  in  species  their  achievements  were  distant  cousins.  Cross- 
ley's  measuring  cup  was  sized  to  hold  the  proper  supply  of  oil  for 
on^  explosion  of  a  hit-and-miss  engine  running  at  a  predetermined 
speed,  and  to  hold  an  additional  amount  that  was  relatively  slight 
One  pump-stroke  furnished  the  normal  quantity.  If  by  the  lessening 
of  the  load  the  predetermined  speed  of  the  engine  should  increase  so 
that  the  governor  would  cut  out  a  working  stroke,  the  pump  would 
discharge  another  pump-stroke  of  oil  into  the  measuring  cup ;  but  the 
addition  to  the  amount  already  in  the  cup  would  be  less  than  one  pump- 
stroke  of  oil,  because  Crossley  mentions  an  excess  overflowing  the  cup 
and  returning  to  the  receptacle  with  which  the  pump  is  connected. 
Now  suppose  that  the  governor,  due  to  a  greater  fall  in  load,  should 
cut  out  a  succession  of  working  strokes  of  the  engine.  It  is  obvious 
that  after  the  first  cut-out  there  would  be  no  increase  of  fuel  to  cor- 
relate with  the  increased  change  of  quantity  and  heat  conditions  of 
air  in  the  engine.  On  the  other  hand,  if  the  cup  were  enlarged  to 
satisfy  conditions  after  a  succession  of  cut-outs,  it  would  supply  a 
hostile  excess  after  one  cut-out,  because  the  cup  is  completely  emptied 
by  each  suction  stroke,  and  any  excess  of  fuel  tetids  to  choke  the  en- 
gine. It  is  apparent,  too,  that  Crossley's  carburetor,  whose  measuring 
cup  is  emptied  by  each  suction  stroke,  would  not  do  very  well  on  a 
multicylindered,  hand-throttle-controlled,  automobile  engine,  wherein 
the  continuous  suction  must  have  wide  variations  in  tensity.  At  best 
it  would  provide  only  that  narrow  range  of  speed  which  would  come 
from  holding  the  throttle  to  measure  the  air  to  correspond  with  the 
strictly  measured  oil,  because  revolution  of  the  crank-shaft,  not  suc- 
tion within  the  manifold,  controls  the  delivery  capacity  of  the  pump. 
Turn  now  to  Ahara.  It  is  evident  that  suction  at  B*  may  be  so  tense 
as  to  limit  greatly,  if  not  to  stop  entirely,  the  flow  into  the  auxiliary 
well  through  the  aperture  B".  The  result  in  degree  is  a  matter  of  pro- 
portioning the  parts,  left  to  the  ordinary  judgment  and  mechanical 
skill  of  carburetor  m^ers.  If  the  Ahara  carburetor  is  attached  to  a 
hit-and-miss  engine,  the  duration  of  nonsuction  periods  is  important. 
If  one  cut-out  occurs,  there  is  time  for  some  fuel  to  collect  in  the 
auxiliary  well;  if  a  succession  of  cut-outs,  more  time  for  more  fueL 
If  the  nonsuction  period  is  long,  as  in  a  dead  engine  (and  this  applies 
to  both  hit-and-miss  and  hand-throttle-controlled  engines),  there  is 
time  for  the  auxiliary  well  to  fill  up  to  the  fuel-level  of  the  reservoir. 
With  a  running  hand-throttle-controUed  engine,  both  the  duration  and 
the  tensity  of  low-suction  periods  are  important.  Suction  may  be  so 
high  that  little  fuel  or  none  flows  into  the  auxiliary  well.  At  varyiiig 
time  and  tensity  degrees  of  lower  suction,  correlatively  varying 
amounts  of  fuel  accumulate  in  the  auxiliary  well.  In  starting,  sud- 
denly going  from  no  suction  to  suction,  and  in  picking-up,  suddenly 
going  from  low  suction  to  high,  an  excess  of  fuel  in  proportion  to  air 
is  needed;  needed  on  account  of  the  relatively  lower  temperature  in 
the  engine  (which  is  a  heat  engine)  and  the  lag  of  the  fuel  behind  the 
air,  due  to  greater  density  of  fuel  than  that  of  air.  So  in  these  im- 
portant operations  of  starting  and  of  picking-up  the  Ahara  auxiliary 
well  stands  ready  to  meet  and  satisfy  the  varying  heat  and  air  condi- 
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tions  of  the  engine.  And  only  in  the  limited  sense  that  the  size  of  the 
•well  and  of  the  openings  in  connection  with  it  must  be  proportioned 
to  the  demands  upon  it  (as  must  other  parts  of  the  carburetor,  and  in- 
deed, of  the  entire  engine  and  automobile)  is  it  true  that  the  Ahara 
auxiliary  well  is  a  "measurer."    Crossley  was  strictly  that. 

Crossley's  and  our  statement  of  his  patent  eliminates  his  feeder  for 
the  small  engine,  in  which  there  is  never  an  increment  of  fuel.  But  in 
finally  dismissing  Crossley  it  may  be  permissible  to  note,  in  connection 
with  the  alternative  constructions  of  the  feeder  for  the  small  engine, 
(1)  that  both  the  large  engine  and  the  small  will  work  when  the  meas- 
uring cup  is  fed  by  a  pump ;  (2)  that  in  the  small  engine,  wherein  the 
cup  is  completely  filled  in  advance  of  each  suction  stroke,  a  constant- 
level  reservoir  may  be  substituted  for  the  pump  if  the  fuel-lever  in  the 
reservoir  is  kept  at  the  level  of  the  brim  of  the  cup;  (3)  that  in  the 
larige  engine,  though  a  constant-level  reservoir  may  be  substituted  if 
the  fuel-level  in  the  reservoir  is  kept  at  the  level  of  a  line  on  the  cup 
that  marks  one  pump-stroke  of  fuel,  we  do  not  perceive  how  the  con- 
stant-level can  raise  itself  to  supply  the  increment  that  distinguishes 
the  operation  of  the  large  engine.  At  least  Crossley  did  not  show 
how ;  and  we  are  not  concerned  with  the  nunc  pro  tuqc  products  of 
the  creative  imagination  of  counsel  and  experts. 

Only  one  other  prior  art  reference  need  be  noticed.  Banki's  patent, 
No.  595,552,  December  14,  1897,  was  for  a  gasoline  motor.  It  detailed 
and  claimed  improvements  in  methods  of  ignition  and  air  control  that 
are  irrelevant.  One  suggestion  relating  to  the  carburetor  is  relied  on. 
A  constant-level  reservoir  feeding  a  single  aspirating  jet,  typified  in 
Ahara  minus  the  auxiliary  well,  was  uwd.  The  tip  of  the  upright 
nozzle  flared  like  a  V.  From  above,  down  through  the  casing  of  the 
carburetor,  came  a  screw  whose  conical  point  extended  within  the 
flaring  nozzle.  The  screw  was  adjustable  to  control  the  amount  of 
gasoline  that  could  be  sucked  from  the  nozzle.  The  suggestion  relied 
on  is  that  the  screw  "may  be  provided  with  a  central  longitudinal  bor- 
ing through  which  air  may  be  sucked  in  during  the  period  of  suction, 
whereby  a  complete  dispersion  of  the  gasoline  will  result."  That  is, 
if  the  needle  of  a  needle-valve  within  an  aspirating  nozzle  is  hollow, 
the  air  coming  through  the  hollow  needle  will  aid  in  the  atomization 
of  the  gasoline.  No  words  of  Banki's  indicate  that  he  ever  dreamed 
of  an  auxiliary  well  like  Ahara's  as  part  of  a  carburetor.  From  Ban- 
ki's drawings  one  may  read  that,  when  the  engine  is  at  rest,  the  gaso- 
line from  the  constant-level  reservoir  would  stand  near  the  top  of  the 
nozzle;  that  one- fourth  of  the  conical  point  of  the  needle  would  dip 
into  the  gasoline;  that  the  gasoline  would  rise  and  stand  within  the 
hollow  to  that  extent ;  and  that,  when  the  engine  is  started,  the  gaso- 
line in  the  point  of  the  needle  would  be  sucked  out  so  that  the  air 
through  the  hollow  needle  might  perform  its  service  in  aiding  atomiza- 
tion. This  is  claimed  to  be  a  dear  and  definite  anticipation  of  Ahara's 
auxiliary  well.  Not  only  is  Ahara's  combination  of  means  a  stranger 
to  Banin,  there  being,  for  example,  no  passage  like  Ahara's  B"  leading 
through  the  wall  of  the  gravity  feed  into  the  hollow  needle  (the  sup- 
posed auxiliary  well),  but  the  presence  of  gasoline  in  the  tip  of  the 
conical  point  of  the  needle  was  an  insignificant  accident  with  Banki 
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in  accomplishing  his  desired  purpose  of  atomization.  To  count  on  tlie 
reading  of  Banki's  drawings  merely  emphasizes  the  dearth  of  the  prior 
art.  If  Zenith  Company  can  construct  a  usable  carburetor  of  such  di- 
mensions that  a  part  of  the  conical  point  of  the  hollow  needle  of  a 
needle-valve  within  the  aspirating  nozzle  will  serve  as  an  auxiliary 
well  in  starting  and  in  picking-up,  we  feel  sure  no  one  will  object. 
What  is  objected  to  is  the  use  of  Ahara's  disclosed  mode  of  operation 
and  claimed  combination  of  means. 

Finally  stress  is  laid  on  the  file  wrapper  as  a  bar  to  giving  the  claims 
their  natural  import  and  the  scope  they  are  entitled  to  as  against  the 
prior  art.  We  have  carefully  considered  the  entire  contents  of  this 
voluminous  document.  It  may  be  summarized  thus :  Solicitor  and  ex- 
aminer had  repeated  passes  at  supposed  faults  of  omission,  of  redun- 
dancy, of  phraseology,  of  terminology,  in  the  description  and  in  the 
claims.  Claims  were  repeatedly  rejected  on  reference  to  Crossley, 
Banki,  and  other  patents.  After  a  considerable  time  the  drawings  and 
description  took  the  form  they  now  have  in  the  patent,  and  eight  claims 
were  submitted.  Claims  4  to  8,  inclusive,  became  word  for  word  claims 
3  to  7,  inclusive,  of  the  patent.  Qaims  2  and  3,  after  acceptance  of 
an  insignificant  change  in  wording  suggested  by  the  examiner,  became 
claims  1  and  2  of  the  patent.  But  when  the  eight  claims  in  final  form 
were  presented,  they  were  all  rejected,  the  examiner  still  clinging  to 
the  idea  that,  because  Crossley  had  disclosed  means  for  providing  an^ 
increment  of  fuel  and  Banki  and  others  had  shown  that  constant-level 
reservoirs,  needle-valves,  and  other  elements  were  old  in  the  car- 
buretor art,  no  invention  was  required  to  produce  the  mode  of  opera- 
tion and  the  mechanical  combinations  of  the  Ahara  carburetor.  There- 
upon an  oral  debate  between  solicitor  and  examiner  took  place.  What 
occurred  is  not  recorded  in  the  file  wrapper.  It  may  possibly  be  sur- 
mised from  a  reading  of  the  following  written  argument  filed  by  the 
solicitor : 

"In  view  of  the  oral  Interview  with  the  examiner,  It  la  believed  that  the 
objection  as  to  the  passage  D  being  an  air  passage  is  removed  and  the  term 
now  used  will  be  satisfactory  to  him.  It  Is  noted  that  In  each  of  the  refer- 
ences the  air  passage  dted  to  anticipate  the  claim  Is  the  main  Inlet  passage 
for  the  cylinder,  while  the  present  Invention  Is  not  an  explosive  engine,  and 
consequently  cannot  cover  In  the  claims  this  passage,  but  a  feeder  for  the  en- 
gine, which  Is  an  attachment  Independent  therefrom,  and  discharges  Its  charge 
of  fuel  into  the  air  or  suction  Inlet  of  the  engine.  With  this  understanding,  It  is 
believed  that  the  claims  clearly  define  over  the  references  dted,  whldi  do  not 
show  the  fuel  reservoir  having  an  outlet  adapted  to  feed  by  gravity  Into  the 
passage  communicating  with  the  atmosphere,  whereby  the  amount  of  fael 
which  collects  Increases  during  the  time  that  the  feed  Is  cut  out  until  the  fuel 
In  this  passage  reaches  the  level  of  the  reservoir.  This  operation  Is  not  pres- 
ent in  the  prior  art,  and  the  British  patent  to  Crossley  does  not  disclose  the 
same,  but  merely  the  broad  principle  of  permitting  an  overflow  from  the  pomp 
when  the  feed  Is  cut  crff.  In  the  reference  the  fuel  whldi  flows  into  the 
downwardly  extending  pipe  Is  not  adapted  to  be  drawn  Into  the  engine  at  the 
next  succeeding  stroke,  and  the  only  fuel  capable  of  this  action  Is  the  small 
amount  between  the  inlet  connection  and  the  end  of  the  pipe  from  the  pomp. 
It  is  believed,  however,  that  the  present  amendment  places  claims  in  cimhU- 
tion  for  allowance,  and  an  action  of  that  character  is  urgently  requested." 

Thereupon  the  examiner  allowed  claims  2  to  8,  inclusive,  but  reject- 
ed claim  1  on  reference  to  Crossley  and  Banki.  At  this  point  the  so- 
licitor was  called  upon  to  decide  whether  he  would  accept  the  allowed 
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claims,  and  waive  claim  1  as  submitted,  or  amend  claim  1  in  a  further 
atteinpt  to  convince  the  examiner.  He  amended  claim  1  to  read  as 
follows : 

"1.  A  feeder  for  explosive  engines  comprising  a  fuel  reservoir  having  a  feed 
outlet  below  the  fael-Ievel  tberetn  to  efTect  a  coutinuous  feed,  a  passage  eom- 
mtiiiicatlng  with  the  atmosphere  and  extending  below  said  outlet  from  said 
reaervoir  to  receive  a  gravity  feed  of  fuel  therefrom,  substantially  as  specified." 

And  he  accompanied  the  amendment  with  the  following  argimient: 

"Claim  1  was  the  only  dalm  rejected  by  the  last  official  action,  and  it  is 
believed  that  the  amendment  thereto  which  defines  the  collecting  passage  ez- 
tending  below  the  outlet  from  the  reservoir  so  as  to  receive  the  gravity  feed 
of  fuel  therefrom  is  a  feature  novel  in  the  art,  and  wtll  be  deemed  allowable  by 
the  examiner.  In  view  of  the  arguments  previously  submitted  and  of  the 
last  liberal  action  of  the  examiner,  it  is  believed  that  no  further  argument 
Is  necessary  as  to  the  manifest  advantages  secured  by  the  gravity  feed  over  the 
structures  disdmed  In  the  references  of  record." 

But  the  examiner  rejected  claim  1  as  finally  amended.  It  then  be- 
came obligatory  upon  the  solicitor  to  decide  whether  he  would  appeal 
or  close  fie  application  by  taking  out  the  patent  with  the  previously 
allowed  claims  as  sufficient  protection  of  the  disclosed  invention.  In 
a  document  canceling  claim  1  and  renumbering  the  allowed  claims,  the 
solicitor  said: 

"It  is  believed  that  the  foregoing  amendment,  which  cancels  former  claim 
1,  r^noves  all  objection  to  the  case  and  places  the  same  in  condition  for  allow- 
ance. It  will  be  conceded  that  applicant  should  not  be  confined  in  his  present 
first  claim  specifically  to  a  valre,  as  his  combination  is  novel  when  embodying 
any  means  for  controlling  the  food  supply  to  the  collecting  passage,  whereby 
the  automatic  gravity  feed  is  successfully  accomplished  and  the  fluctuations 
and  expense  of  a  pumping  action  are  entirely  avoided." 

Beyond  question  the  owner  of  the  Ahara  patent  has  no  standing  to 
sue  upon  canceled  claim  1  or  to  seek  a  construction  of  an  allowed 
claim  that  would  have  the  effect  of  reviving  the  canceled  claim.  But 
that,  in  our  judgment,  is  the  extent  of  the  estoppel.  The  solicitor's 
subsequent  election  not  to  appeal  from  the  rejection  of  claim  1  can 
be  given  no  retroactive  effect  upon  the  negotiations  leading  up  to  the 
allowance  of  the  claims  in  the  patent  so  as  to  narrow  those  claims  to 
less  than  they  were  entitled  to  at  the  time  of  their  allowance.  In  those 
negotiations  the  solicitor  always  and  consistently  declared  that  claim 
1  of  the  patent,  for  example,  produced  a  new  result,  through  a  new 
mode  of  operation,  by  means  of  a  new  mechanical  combination,  and 
never  for  a  moment  conceded  that  the  inventive  concept  in  that  claim 
amounted  to  nothing  but  adding  to  abandoned  claim  1  (not  then  in 
existence  or  abandoned)  means  for  controlling  the  communication  be- 
tween the  reservoir  and  the  auxiliary  well.  On  his  side  the  examiner 
receded  from  his  original  position,  and  allowed  the  claims  in  the  pat- 
ent without  stating  or  demanding  any  limitation  or  condition  not  in- 
herent in  the  claims  themselves,  or  furnishing  any  contemporaneous 
glossary  for  their  interpretation.  In  electing  not  to  appeal  from  the 
rejection  of  claim  1  the  solicitor  did  not  agree  that  the  examiner's  ac- 
tion was  correct;,  much  less  that  an  infringer  should  take  abandoned 
claim  1,  and  not  the  prior  art  itself,  as  the  measure  of  invention  in- 
volved in  the  patent. 
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Zenith  Company's  carburetors  employ  a  principle  that  was  disclosed 
in  Baverey's  patent.  No.  907,953,  December  29, 19C«.  If  the  old  single- 
jet  carburetor  is  adjusted  to  supply  the  proper  mixture  of  air  and  gaso- 
line to  an  engine  running  500  revolutions  a  minute,  the  mixture  is  too 
rich  in  gasoline  when  the  engine  is  up  to  a  substantially  higher  speed, 
say  1,5(X)  revolutions  a  minute;  if  adjusted  to  1,500  revolutions,  then 
the  mixture  is  too  lean  at  500  revolutions.  One  Krebs  was  the  first 
to  overcome  this  difficulty.  He  provided  a  supplemental  air  inlet,  gov- 
erned by  a  spring-held  valve,  so  that  with  increasing  engine-suction 
there  would  be  a  proportional  increase  of  air.  Baverey's  method  was 
not  to  supply  an  additional  air  inlet,  but  to  supplement  the  suction 
fuel-jet  with  another  jet  that  could  feed  a  imit  of  fuel  in  a  unit  of  time 
irrespective  of  the  engine-suction  or  nearly  so.  Manifestly  the  tend- 
ency of  the  supplemental  jet  would  be  to  give  leaner  mixtures  at  high- 
er speeds ;  and,  if  the  two  jets  were  properly  correlated,  the  contran' 
tendencies  would  balance,  and  a  uniform  mixture  would  be  supplied 
at  all  speeds. 

This  Baverey  principle  was  of  course  unknown  to  Ahara,  who  im- 
proved the  single  suction-jet  carburetor  by  providing  his  U-shaped 
auxiliary  well  for  use  in  starting  and  in  picking-up.  But  it  is  elemen- 
tary that  if  Baverey,  coming  later,  should  add  to  his  independent  so- 
lution of  another  objection  to  the  old  carburetor  the  Ahara  auxilian- 
well  for  starting  and  picking-up,  he  would  infringe  the  Ahara  patent. 
From  one  of  Zenith  Company's  briefs  we  reproduce  a  diagranunatic 
representation  of  its  carburetor: 

B*  is  the  suction  jet ;  D*,  the 
supplemental  jet.  Air-l^  D, 
of  the  auxiliary  well  D  D^  IF, 
is  indicated  by  the  dotted  lines. 
This  was  for  the  purpose  of 
showing,  first,  that  the  Baverey 
principle  could  be  used  without 
the  presence  of  the  air-leg  D; 
and,  second,  that  its  presence 
was  merely  incidental,  and 
therefore  not  to  be  counted  in 
determining  infringement.  If  a 
hand-valve  V  be  used  as  the  means  to  control  the  communication  be- 
tween the  reservoir  and  the  jet  D*,  and  if  it  be  turned  on  at  starting, 
and  turned  down  at  low  speed  and  turned  off  at  stopping,  the  Baverey 
principle  may  be  employed  without  having  the  air-leg  D  in  the  car- 
buretor. But  the  necessity  of  such  frequent  manipulation  would  prob- 
ably render  the  carburetor  unsalable.  And  the  air-leg  is  actually  em- 
ployed not  merely  to  do  away  with  the  inconveniences  that  would  re- 
sult from  the  use  of  a  hand-valve  without  the  air-leg;  it  is  present 
and  is  used  as  an  element  in  the  combination  of  the  U-shaped  auxiliary- 
well  D  D*  D*  with  the  reservoir  and  means  for  controlling  the  com- 
munication between  the  reservoir  and  the  auxiliary  well.  When  there 
is  a  period  of  no  suction,  it  is  evident  that  the  gasoline  will  rise  in  the 
air-leg  D  and  stand  at  the  level  of  the  constant-level  of  the  reservoir, 
and  be  ready  to  supply  the  demand  for  an  excess  of  fuel  in  starting. 
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When  there  is  a  period  of  very  hi^h  suction,  the  parts  may  be  and 
are  so  proportioned  that  the  air-leg  is  empty.  When  there  is  a  period 
of  low  suction,  depending  on  the  time  and  the  degree,  there  may  be 
and  is  a  filling  up  of  the  air-leg  with  gasoline  ready  to  respond  to  the 
sudden  demand  for  an  excess  of  fuel  in  picking-up.  So  the  Zenith 
uses  the  Ahara  combination  in  the  Ahara  way  to  produce  the  Ahara 
results. 

In  the  actual  Zenith  carburetors,  instead  of  the  supposititious  hand- 
valve,  several  nuts  with  different  sized  bores  through  them  are  fur- 
nished to  be  inserted  interchangeably  at  the  point  V  as  the  means  for 
regnilating  the  flow  from  the  reservoir  to  the  auxiliary  well.  Both  the 
Baverey  patent  and  the  Zenith  catalogues  properly  recognize  the  in- 
terchangeable nuts  as  the  equivalent  of  Ahara's  needle-valve;  and 
they  are  certainly  "means  adapted  to  control  the  communication."  In- 
asmuch as  Zenith  has  the  equivalent  of  the  Ahara  control  in  the  Ahara 
combination,  we  regard  it  as  irrelevant  that  Zenith  has  a  separate  con- 
trol of  that  part  of  the  fuel  stream  which  feeds  the  suction  jet. 

Within  the  air-leg  D  Zenith  Company  has  placed  a  secondary 
U-shaped  auxiliary  well  to  improve  the  starting  operation  and  sep- 
arate it  somewhat  from  the  operation  of  picking-up.  It  is  unneces- 
sary to  detail  this  part  of  the  mechanism,  for  with  respect  to  infringe- 
ment the  only  distinction  between  the  primary  and  the  secondary  aux- 
iliary well  is  that  the  latter  receives  its  fuel  supply  through  an  opening 
in  its  bottom  from  the  primary  well  instead  of  directly  from  the  fuel 
stream  as  does  the  primary  well.  But  when  the  engine  is  at  rest  the 
gasoline  rises  in  the  secondary  well  to  the  level  of  the  constant-level 
of  the  reservoir;  and  we  find  in  the  Ahara  claims  no  limitation  that 
the  communication  shall  be  direct  and  immediate. 

Between  Exhibits  1  and  10,  which  the  trial  court  found  to  be  in- 
fringements, and  Exhibit  2,  which  was  held  not  to  infringe,  the  only 
difference  is  in  the  amount  of  "subatmosphere"  in  the  auxiliary  well. 
This  expression  has  been  used  by  witnesses  and  counsel  to  indicate 
that  the  atmospheric  pressure  within  all  the  Zenith  auxiliary  wells  and 
the  Ahara  well  is  less  than  at  the  ratio  of  fifteen  pounds  to  the  square 
inch.  But  Ahara  does  not  mention  subatmosphere.  In  his  drawings 
the  opening  to  the  atmosphere  seems  to  be  the  full  circular  area  of  the 
air-leg  D.  In  the  Zenilli  wells  the  openings  to  the  atmosphere  are 
more  or  less  constricted.  That,  howeverj  was  Zenith  Company's  choice 
of  construction,  which  cannot  be  recognized  as  an  escape  from  Ahara. 
The  decree  should  be  enlarged  to  include  infringement  by  Exhibit 
2;  but  as  the  Ahara  patent  will  doubtlessly  expire  before  a  final  decree 
can  be  entered  in  the  District  Court,  the  relief  should  be  limited  to  an 
accounting. 

II.  Richard. 

[4-8]  This  patent  is  for  an  "explosion  engine."  Some  of  the  im- 
provements are  in  the  carburetor  art;  and  to  them  the  claims  in  suit 
are  addressed. 

Claim  11,  the  broadest,  reads  as  follows: 

"11.  In  an  explosion  engine,  the  combination  of  a  storage-reservoir;  a  car- 
tmreting-cliamber  connected  to  the  englneKiy  Under ;  a  inlzlng-cbamber  In  the 
uPDer  pordoa  o£  sold  carburetlng-chamber ;  a  U-shaped  receptacle  connected 
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to  said  stornge-reseryoir,  one  of  the  arms  of  which  opens  Into  said  mtilng 
chamber ;  and  suitable  air-ports  for  the  other  arm  of  said  reo^tade  and  nkl 
mixing-chamber." 

Claim  10  is  the  same  as  claim  1 1,  with  the  addition  of  "a  valve  above 
said  carbureting-chamber" ;  and  claim  8  is  the  same  as  claim  10,  with 
the  addition  of  "means  for  controlling  said  air-ports." 

These  claims  must  be  read,  first,  according  to  Richard's  own  lexi- 
cography ;  and  second,  against  the  background  of  the  prior  art,  to  de- 
termine the  nature  and  scope  of  the  alleged  invention,  and  what,  if 
anything.  Zenith  owes  to  Richard. 

Richard's  figure  3  is  this: 

In  explanation  Richard  said: 

"The  atomizer  or  carburetor  pro- 
per consists  of  a  main  chamber  D 
and-  a  feed-diamber  D"  therrfor. 
*  *  *  A  passage  /  connects  tbe 
chambers  D  D'.  •  •  •  Tie  liq- 
uid hydrocarbon  is  delivered 
tfarongb  the  passage  /  Into  an  oil- 
receptacle  within  the  chamber  D. 
This  receptacle  is  shaped  aoms- 
what  lilje  a  letter  U,  as  It  consists 
of  a  pair  of  arms  or  passages  ;' ;" 
connected  at  the  bottom  and  opeo 
at  the  top.  The  arm  or  passage  / 
of  the  oil-receptacle  opens  into  mix- 
ing-chamber X.  The  passage  /" 
opens  into  or  is  connected  to  tie 
air-passage  j'".  Across  the  top  of 
the  chamber  X  Is  a  screen  &.  The 
screen  e"  is  retained  in  position  by 
the  valve-casing  B,  which  is  thread- 
ed into  the  top  of  the  diamber  D. 
The  delivery-pipe  E'  suitably  con- 
nects the  chamber  D  to  the  engine- 
cylinder.  Air  is  drawn  through  the 
atomizing  or  carbureting  chamber 
by  the  suction  of  the  »igin&  A 
valve  c  is  provided  for  controlling  the  same.  •  •  •  A  slanted  partition 
plate  or  deflector  in  the  bottom  of  the  chamber  D  is  provided  to  direct  a  con- 
siderable portion  of  the  air  passing  through  the  carbtureting-chalnber  Into 
the  passage  /"'. 

"In  operation  air  la  drawn  through  the  atomizing  or  vaporizing  chamber  by 
the  suction  of  the  engine,  and  a  portion  of  the  air  passing  through  the  pa* 
sage  j"'  Into  the  passages  /"  and  j'  becomes  saturated  with  and  carries  or 
dashes  the  liquid  hydrocarbon  into  the  mixing-chamber  X  and  against  tlie 
screen  e',  where  It  is  met  by  the  in-rusbing  air,  which  is  thereby  suitably  mix- 
ed therewith  and  drawn  past  the  valve  e  into  the  engine-cylinder.  The  ad- 
justment of  the  valve  e  regulates  the  amount  of  air  drawn  through  the  atom- 
izer or  carburetor." 

Laying  this  disclosure  upon  the  claims  in  suit,  we  find  that  the 
"storage-reservoir"  is  D';  the  "carbureting-chamber"  is  the  entire 
space  within  the  casing  D  from  the  air  inlet  at  the  bottom  to  the  top 
where  it  is  screwed  upon  the  casirtg  E ;  the  "mixing-chamber  in  the 
upper  portion  of  the  carbureting-chamber"  is  the  walled  off  space  X, 
within  which  the  jet  /  terminates;  the  "U-shaped  receptacle"  is  made 
up  of  the  jet  /,  the  air-leg  ;",  and  the  passage  at  the  bottom  between 
them,  and  is  located  wholly  within  the  carbureting-chamber  D;  the 
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"suitable  air-ports"  are,  first,  /'"  to  supply  the  air-leg  f ;  and,  second, 
the  remainder  of  the  intake  to  supply  the  mixing  chamber  X;  the 
"valve  above  the  carbureting-chamber"  is  the  throttle-valve  of  the  en- 
gine, and  the  "means  for  controlling  said  air-ports"  is  the  "slanted 
partition  plate  or  deflector  in  the  bottom  of  the  chat^ber  D." 

Richard's  idea  of  the  mode  of  operation  seems  to  be  this :  If  I  take 
the  Ahara  U-shaped  auxiliary  well  and  locate  it  wholly  within  the  air 
intake  of  the  engine;  if  I  partition  the  intake  so  that  the  inrushing 
current  of  air  will  be  divided  into  two  streams,  one  to  go  to  the  right 
through  the  mixing-chamber  X  and  affect  the  jet  ;'  by  aspiration,  and 
the  other  to  rush  up  the  passage  /",  down  the  air-leg  ;'"  and  into  the 
jet  /;  and  especially  if  I  increase  the  rush  of  the  air  current  into  the 
passage  /"  by  means  of  a  deflecting  plate — ^I  obtain  not  merely  aspira- 
tion, but  I  also  cause  the  gasoline  to  be  "carried  or  dashed  into  the 
mixing-chamber  X  and  against  the  screen  e',  where  it  is  met  by  the 
inrushing  air"  from  the  other  part  of  the  stream,  and  thus  I  produce 
a  better  mixture  than  any  known  before. 

We  do  not  inquire  whether  Richard  was  right  in  his  theory.  A 
patentee  is  entitled  to  all  the  benefits  of  his  invention  whether  he  ap- 
prehends and  states  them  or  not.  He  must  be  given  full  protection  in 
his  claims  whether  he  has  explained  the  theory  of  the  operation  of  his 
device  correctly,  erroneously,  or  not  at  all.  Against  an  infringer  he 
must  be  allowed  a  range  of  equivalency  that  is  commensurate  with  his 
actual  contribution  to  the  art.  He  is  not  to  be  limited  to  particular 
formation  or  location  of  parts,  unless  the  limitations  are  embodied  in 
the  claims  themselves  or  are  necessarily  imposed  by  the  prior  art. 
We  have  given  Richard's  theory  only  as  an  aid  in  framing,  the  defini- 
tions of  the  elements  of  the  clainis  from  Richard's  own  terminology 
in  connection  with  the  prior  art  and  the  alleged  infringing  structure. 

A  drawing  of  the  Zenith  carburetor  is  herewith  reproduced : 

Richard's  claims  in  suit  arc 
not  limited  in  terms  to  the  for- 
mation and  location  of  parts 
as  detailed  in  his  drawings  and 
description.  Taking  the  terms 
in  their  broadest  sense,  and 
apart  from  Richard's  diction- 
ary and  the  prior  art,  we  find 
in  the  Zenith  carburetors  a 
"storage-reservoir"  F;  the  en- 
tire space  within  the  casing 
from  the  air  intake  at  the  low- 
er-left side  of  the  drawing  up 
to  the  throttle-valve  T  may  be 
taken  as  a  "carbureting-cham- 
ber"; the  space  from  tiie  bot- 
tom of  the  constricting  mem- 
ber X  up  to  the  throttle  valve  T  may  be  called  a  "mixing-chamber  in 
the  upper  portion  of  the  carbureting-chamber";  a  "U-shaped  recep- 
tacle" may  be  found  in  the  air-leg  J,  the  jet  H,  and  the  communicat- 
254  P.— « 
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ing  passage  at  the  bottom  between  them;  a  second  "U-shaped  reccp- 
tade"  may  be  found  in  the  air-leg  P,  the  jet  U,  and  the  communicat- 
ing passage  at  the  bottom  between  them;  the  air  intake  at  the  lower 
left  and  the  opening  A  into  air-leg  J  at  the  upper  right  are  used  by 
Zenith  as  "suitable  air-ports" ;  the  throttle-valve  T  is  present  as  a 
"valve  above  the  carbureting-chamber" ;  and  the  relative  sizes  of  the 
air  intake  of  the  engine  and  of  the  opening  A  may.  be  considered  to 
be  "means  for  controlling  said  air-ports." 

But  on  looking  to  the  prior  art  we  find  that  it  was  old  to  recognize 
the  carburetion  occurred  in  the  space  between  the  air  intake  and  the 
throttle-valve.  It  was  established  practice,  as  an  aid  to  efficient  as- 
piration, to  constrict  the  air  passage  shortly  below  the  tip  of  the  jet 
and  then  to  taper  it  up  to  full  diameter  below  the  throttle-valve.  Such 
a  construction  was  called  a  Venturi  tube.  But  whether  a  tube  of  uni- 
form diameter  or  a  Venturi  tube  was  used,  the  space  from  below  the 
jet  up  to  the  throttle-valve,  without  being  specifically  named,  was  in 
fact  the  only  "carbureting-chamber"  present  in  the  old  structure. 
And  the  same  space,  again  without  being  named,  was  in  fact  the  only 
"mixing-chamber"  present.  So  without  regard  to  what  Richard  might 
say  or  claim,  Zenith  Company  was  free  to  use  an  aspirating  jet  in  a 
Venturi  tube.  Now  the  Ahara  patent,  as  we  have  f  otmd,  covered  his 
invention  of  the  auxiliary  well  to  whatever  extent  it  could  be  used 
with  hit-and-miss  engines,  with  throttle-controlled  engines,  with 
straight  air  intakes,  with  Venturi  tubes,  and  with  engines  and  car- 
Duretors  not  yet  devised.  Zenith  Company,  with  Ahara's  consent, 
might  have  applied  Ahara's  auxiliary  well  to  the  old  aspirating  jet 
within  the  pld  Venturi  tube.  Whether  Zenith  Company  procured  Aha- 
ra's consent  is  of  no  concern  to  Richard ;  that  is,  Richard  cannot  be  per- 
mitted to  reach  back  into  the  prior  art  and  taJce  any  part  of  Ahara's 
monopoly  of  the  application  of  the  Ahara  auxiliary  well  to  an  as- 
pirating jet  within  a  Venturi  tube.  On  the  other  hand,  the  Zenith 
Gcttnpanyin  making  the  application  was  not  at  liberty  to  use  any  dis- 
tinct and  independent  improvements  within  the  Richard  patent 

From  our  examination  of  the  Richard  patent,  the  prior  art,  and 
the  Zenith  carburetors  as  embodying  features  that  antedated  Riciard, 
we  find  no  distinct  and  independent  improvements  of  Richard's  that 
have  been  taken  by  Zenith  Company.  Richard  could  not  change  the 
nature  and  function  of  prior  structures  by  applying  to  them  new  word 
definitions.  "Carbureting"  and  "mixing"  may  well  be  taken  as  syn- 
onyms in  the  general  language  of  the  art  of  aspirating  gasoUne.  In 
the  prior  art  the  single  chamber  in  which  aspiration  occurs  might 
at  will  have  been  denominated  either  a  "carbureting-chamber"  or 
a  "mixing-chamber."  Applying  two  names  to  one  structure  or  to 
different  parts  thereof  does  not  make  two  structures.  For  a  maker 
of  carburetors  to  infringe  Richard  he  would  have  to  use  the  walled- 
off  space  X,  or  its  equivalent,  for  a  "mixing-chamber"  as  distinguish- 
ed from  a  "carbureting-chamber" — a  chamber  characterized  not  only 
by  its  i^ysically  separate  formatic»i  and  location,  but  also  by  its  func- 
tion of  "mixing"  by  means  of  one  branch  of  the  air  current  within 
the  intake  being  used  to  "carry  and  dash"  the  gasoline  therein,  and 
there  to  encounter  the  other  branch  of  the  air  current.    We  agree 
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that  "the  screen  ^"  which  distinguishes  claim  6  from  claim  11,  can- 
not be  read  into  the  claims  in  suit ;  but  neither  can  the  remaining  char- 
acterizing structural  and  functional  features  of  the  "mixing-ch^ber" 
be  read  out. 

A  combination  claim  must  of  course  be  treated  as  an  integer.  Its 
novelty  may  consist  wholly  in  bringing  together  old  elements.  But, 
as  we  have  already  seen,  the  prior  art  denies  novelty  in  Richard's 
combination,  if  generic  definitions  be  applied  to  the  old  elements. 
Novelty  must  therefore  be  predicated  upon  new  characterizing  fea- 
tures given  to  one  or  more  of  the  old  elements.  We  have  found  such 
novelty  in  Richard's  "mixing-chamber"  only  by  putting  it  in  a  class 
different  from  the  old  Venturi  tube.  Similarly  the  "U-shaped  re- 
ceptacle" caimot  be  merely  Ahara's  auxiliary  well,  which  has  its  air- 
leg  open  to  the  outside  atmosphere.  Novelty  in  this  feature  can  be 
based  only  on  the  placing  of  the  entire  auxiliary  well  within  the  air 
intake.  "Suitable  air-ports"  must  be  something  different  from 
Ahara's,  if  the  individuality  of  this  element  is  to  characterize  Richard's 
combination  as  novel.  Likewise  the  "means  for  controlling  said  air- 
ports" must  be  something  distinctive  from  the  relative  sizes  of  the 
Ahara  air  intake  and  of  the  Ahara  opening  to  the  air-leg — ^it  must 
be  the  slanted  deflector  or  equivalent  means  for  splitting  the  air  cur- 
rent within  the  intake  into  two  streams.  Of  course  novelty  cannot 
be  found  in  the  storage-reservoir,  or  the  carbureting-chamber,  or  the 
throttle-valve  of  the  engine.  Infringement  would  be  avoided  if  Ze- 
nith failed  to  employ  any  one  element  of  Richard's  combination.  We 
find  that  Zenith  has  used  nothing  to  which  Richard  can  properly  lay 
claim. 

The  decree  should  be  modified  by  striking  out  the  finding  that 
Zenith  Exhibits  I  and  10  infringe  the  Richard  patent. 

III.  SturTevant. 

[7]  A  "double  carburetor  for  explosive  engines"  is  the  subject- 
matter. 
.  Sturtevant  stated  his  problem  as  follows: 

"In  the  operation  of  gas-engloes  ^yhich  are  fed  with  an  explosive  mlzturn 
of  carbureted  fllr  some  difficulty  has  been  experienced  In  throttllag  the  englno 
down  to  Its  minlmam  speed  and  power  without  stopping  it,  this  trouble  being 
due  to  the  fact  that 'too  fine  an  adjustment  of  the  throttling  devices  for  con- 
trolling the  delivery  of  the  explosive  mixture  to  the  engine  Is  necessary  to  be 
practical,  and  the  control  of  the  engine,  therefore,  is  not  at  all  times  abso- 
lute or  satisfactory." 

It  is  evident  that  Sturtevant  had  before  his  mental  vision  a  throt- 
tle-controlled engine  provided  with  the  usual  single  carburetor,  namely 
a  device  for  impregnating  with  gasoline  the  air  sucked  into  the  en- 
gine, consisting  of  the  air  intake,  the  fuel  reservoir,  and  therefrom 
the  fuel  tube  terminating  in  the  fuel  jet  within  the  air  intake.  He 
pictured  this  single  carburetor  in  association  with  a  throttle-valve  hav- 
ing the  capacity  of  closing  completely  the  air  intake,  and  thus  shut- 
ting off  the  entire  supply  both  of  air  and  of  gasoline  from  the  en- 
gine. In  throttling  down  an  engine  so  equipped  the  operator  might 
move  die  throttle-lever  to  the  closed  position,  or  so  near  that  the 
minimtmi  of  fuel  to  keep  the  engine  running  would  not  be  supplied 
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and  so  the  engine  would  stop.  To  guard  against  such  stoppage  the 
opetator  might  learn,  by  observation  and  e:q)eriment,  the  point  at 
which  to  hold  the  throttle-lever  to  provide  the  required  minimum, 
and  then  either  mark  the  place  on  the  lever-arc  or  affix  a  mechani- 
cal stop  so  that  the  throttle-valve  could  not  be  completely  closed. 
Such  was  the  evil  Sturtevant  intended  to  remedy  by  wholly  <Ufferent 
means  and  mode  of  operation. 

Sturtevant  explained  his  means  thus: 

"Briefly  stated,  the  invention  consists  In  forming  tbe  carburetor  double— 
this  is  to  say,  having  two  carbureting-chambers  of  different  fuel  capacities, 
which  deliver  to  the  engine-cylinders  together  under  normal  mnnlng  oondl- 
tions  and  supply  the  maximum  amount  of  fuel,  but  one  of  whldh  (the  main  car- 
buretor) may  be  throttled  down  or  cut  out  entirely  when  it  Is  desirable  to  re- 
duce speed,  under  which  conditions  the  other  or  auxiliary  carburetor,  whidi 
is  the  smaller  and  which  is  always  open,  will  supply  a  TniniranTn  amcnmt  of 
fuel  sufhcieut  to  ke^  the  engine  at  low  speed  and  prevent  its  stopping.  Fur- 
thermore, In  starting  the  engine  the  smaller  carburetor  is  of  the  proi>er  ca- 
IMiclty  to  supply  the  exact  charge  of  fuel  to  give  a  proper  starting  charge  at 
low  starting  speed  and  insure  the  initial  starting  of  the  engine,  after  wUdi 
the  throttled  carburetor  may  t>e  thrown  into  action  and  the  engine  brought  up 
to  its  full  q;>eed." 

And  this  is  his  mode  of  operation : 

"In  operation,  assuming  that  the  engine  be  at  rest  and  the  throttle-valve  of 
the  main  carburetor  closed,  the  engine  will  be  manually  turned  to  give  tbe 
initial  suction  or  Intake  stroke  to  the  piston.  The  suction  being  through  the 
auxiliary  carburetor,  fuel  in  sufficient  quantity  and  of  the  proper  richness  will 
be  suppUed  thereby  to  start  the  engine  and  keep  it  mnnlng  at  low  speed,  ana 
the  main  carburetor  can  then  be  thrown  Into  service  by  opening  the  throttle- 
valve  and  the  engine  brought  to  its  full  speed  and  power  with  both  carburetors 
In  service  and  a  maximum  supply  of  fuel  being  delivered  to  the  engine-cylin- 
ders. WJien  it  is  desired  to  slow  down,  this  may  be  gradually  or  quickly  done 
by  throttling  down  the  main  carburetor  until  It  Is  entirely  cut  out,  and  yet 
complete  stoppage  of  the  engine  cannot  occur  owing  to  careless  throttling 
down,  for  the  reason  that  the  auxiliary  carburetor  Is  stIU  in  service  and  in- 
dependent of  the  control  of  the  main  carburetor  and  affords  a  constant 
minimum  supply  of  fuel." 

Sturtevant's  structure  is  clear.  His  main  carburetor  is  a  complete 
carburetor  in  itself.  It  is  associated  with  a  throttle-valve  that  com- 
pletely closes  its  air  intake.  His  auxiliary  carburetor  is  a  complete 
-carburetor  in  itself.  To  be  so,  it  necessarily  has  its  own  separate  air 
intake,  its  own  separate  fuel  tube,  and  its  own  separate  fuel  jet.  It 
supplies  its  own  separate  explosive  mixture  to  the  engine  independ- 
ently of  any  control  of  the  controllable  main  carburetor.  Its  air  intake 
is  always  open,  has  no  association  with  any  throttle.  It  feeds  its  explo- 
sive mixture,  not  into  the  mixing-chamber  of  the  main  carburetor  at  or 
below  the  throttle-valve,  but  through  an  independent  by-pass  into  the 
manifold  between  the  throttle-valve  and  the  engine  cylinders.  When- 
ever the  engine  is  running,  the  auxiliary  carburetor  is  in  operation 
and  gives  the  requisite  minimum  of  fuel.  Whenever  the  main  car- 
buretor is  opened  to  any  degree,  the  two  carburetors  co-operate  to 
furnish  any  desired  increment  of  fuel  up  to  the  maximum,  which  is 
the  sum  of  the  full  capacities  of  the  two. 

On  his  disclosure  of  means  and  mode  of  operation  Sturtevant 
started  out  by  claiming  "fuel-supplying  apparatus  for  explosive  en- 
gines, comprising  a  main  carburetor  and  an  auxiliary  carburetor." 
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But  the  patent  office  rejected  the  claim  on  reference  to  Schumm's 
patent,  No.  482,201,  Sept.  6,  1892,  which  is  for  a  double  carburetor. 
Thereupon  Sturtevant  canceled,  but  eventually  was  allowed  the  claim 
in  suit: 

"1.  Fuel-supplying  apparatus  for  gas-engines,  comprising  the  combination 
with  a  main  carburetor  having  a  fuel-outlet,,  and  a  throttle-valve  controlling 
said  fuel-outlet,  whereby  the  amount  of  fuel  supplied  from  said  main  carburet- 
or may  be  varied  or  completely  shut  off ;  of  an  auxiliary  carburetor  co-oper- 
ating with  said  main ,  carburetor,  said  auxiliary  carburetor  having  an  open 
fuel-outlet,  whereby  a  desired  minimum  fuel-supply  for  the  engine  is  afforded." 

It  is  needless  to  detail  Schumm  and  other  references,  for  we  find 
in  the  claim  itself  all  the  limitations  that  Zenith  Company  deduces 
from  the  prior  art. 

Sturtevant's  main  carburetor  must  be  associated  with  a  throttle- 
valve  by  which  "the  amount  of  fuel  supplied  from  said  main  carbu- 
retor may  be  varied  or  completely  cut  off."  Looking  to  the  specifi- 
cation of  means  and  the  mode  of  operation  to  ascertain  what  Stur- 
tevant had  in  mind  when  using  the  above-quoted  limiting  clause,  we 
find  that  he  meant  a  throttle-valve  having  the  capacity  of  complete- 
ly closing  the  intake,  thereby  completely  cutting  off  the  fuel ;  and  that 
he  never  contemplated  a  structure  in  which  the  throttle-valve  should 
always  be  partially  open,  and  in  which  the  fuel- jet  should  be  so  large 
that  the  minimtmi  of  inrushing  air  would  not  aspirate  the  gasoline. 
Sturtevant's  auxiliary  carburetor  must  "co-operate"  with  his  msun 
carburetor.  Schumm  denies  to  Sturtevant  any  monopoly  of  general 
co-operation.  Therefore  what  the  word  in  the  claim  caUs  for  is  the 
specific  co-operation  that  Sttirtevant  has  described.  His  auxiliary  car- 
buretor must  be  a  "carburetor"  in  the  same  sense  as  the  main  carbure- 
tor is  a  carburetor;  that  is,  a  complete  carburetor  in  itself;  it  must 
have  "an  open  fuel-outlet  whereby  a  desired  minimum  fuel-supply  for 
the  engine  is  afforded."  That  is,  it  must  have  means  for  discharging  its 
own  explosive  mixture  into  the  engine  beyond  the  control  of  the  throt- 
tle-valve and  when  the  engine  is  running  this  explosive  mixture  must 
always  be  supplied  and  be  ready  to  "co-operate"  with  the  mixture 
from  the  main  carburetor  whenever  and  to  whatever  degree  the 
closed  throttle-valve  may  be  opened.  Such,  in  our  judgment,  is  the 
scope  of  the  claim. 

Turning  back  to  the  drawing  of  the  Zenith  carburetor,  we  note 
that  Zenith's  alleged  auxiliary  carburetor  consists  of  the  fuel  reser- 
voir, the  fuel  passages  leading  into  the  well  P,  the  well  P,  the  fuel  jet 
therefrom  terminating  at  U,  and  the  air  intake  at  the  lower  left  side 
of  the  drawing;  and  that  said  auxiliary  carburetor  co-operates  with 
the  Zenith  main  carburetor,  which  is  identified  by  reference  to  the 
fuel-jet  S  within  the  Venturi  tube. 

If  the  throttle-valve  T  is  closed,  there  is  found  in  the  Zenith  struc- 
ture the  equivalent  of  Sturtevant's  main  carburetor  with  its 'prescribed 
limitations;  but  there  is  no  auxiliary  carburetor  having  an  opening 
to  discharge  its  explosive  mixture  into  the  engine,  for  the  outlei  U 
is  smothered  by  the  throttle-valve. 

If  the  throttle-valve  T  is  permanently  held  partially  open,  then, 
whatever  may  be  said  about  the  presence  of  Sturtevant's  auxiliary 
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carburetor,  no  main  carburetor  is  found  in  its  required  association  with 
a  tn™ttJe-valve  having  the  capacity  of  being  completely  closed. 

Either  horn  disposes  of  infringement.  But,  more  vitally,  the  out- 
let U  IS  never  a  discharge  for  an  explosive  mixture ;  it  merely  feeds 
raw  gasohne.  And,  still  more  vitally,  when  the  air  current  through 
the  mam  carburetor  is  pointed  to  as  the  means  for  converting  the  raw 
gasolme  from  the  outlet  U  into  an  explosive  mixture,  a  demonstra- 
tion is  thereby  afforded  that  Zenith  contains  no  auxiliary  "carburetor" 
at  all.  ■' 


ent 


We  approve  the  finding  of  noninfringement  of  the  Sturte\'ant 


pat- 


IV.  Anderson. 

[8]  Claim  1  is  the  only  claim  in  issue: 

"1.  Tn  a  carbnretor,  a  carburetlng-chamber,  a  fuel-Jet  therein,  a  constant- 
level  supply-chamber  feeding  Bald  fuel-Jet  and  exposed  to  atmospheric  pre*- 
sure,  an  auxiliary  reservoir  fed  from  said  constant-level  supply-chamber,  an 
auxiliary  fuel-]et  discharging  Into  said  carburetlng-chamber  and  fed  from 
said  auxiliary  reservoir,  an  atmosphere  inlet  for  said  auxiliary  reservoir,  and 
means  for  maintaining  a  subatmospherlc  pressure  In  said  auxiliary  reservoir 
during  operation  of  said  carburetor." 

From  the  fuel  reservoir  15, 
through  the  passage  17,  gas- 
oline is  fed  through  the  orifice 
21  into  the  main  jet  within  the 
Venturi  tube,  and  also  is  fed 
through  the  orifice  27  into  the 
auxiliary  reservoir  25,  and 
thence  into  the  supplemental 
jet  33.  The  auxiliary  reservoir 
25  is  open  to  the  atmosphere 
through  the  restricted  opening 
31 ;  and  it  is  also  open  to  the 
chamber  28,  in  which  are  open- 
ings 29  and  30  into  the  Venturi 
tube. 

This  construction,  when  the 
engine  is  running,  produces  in 
the  auxiliary  reservoir  25  a  partial  vacuum  of  varying  degrees,  which 
is  the  "subatmospherlc  pressure"  spoken  of  in  the  claim.  How  it  is 
produced,  the  mode  of  operation,  the  working  principle,  is  thus  ex- 
plained by  Anderson : 

"It  is  to  be  noted  that  the  surface  of  the  fuel  in  the  reservoir  25  is  exposed 
to  the  pressure  in  the  chamber  28,  which,  in  turn,  is  subject  to  the  pressure  and 
the  variations  In  pressure  in  the  Venturi  tube  or  carburetlng-chamber.  It 
is  thus  clear  that,  aa  the  suction  In  the  Venturi  tube  increases,  the  pressure 
in  the  chamber  28  will  be  lowered,  and  the  rate  at  which  the  fuel  passes 
through  the  restricted  opening  27  into  the  reservoir  25  will  vary  accordingly. 
It  has  been  found  by  experiment,  however,  that  this  variation,  while  highly 
desirable  and  productive  of  the  best  sort  of  a  mixture,  Is  too  marked  for 
practical  pui-poses,  unless  properly  moderated,  and  I  have  secured  this  moder- 
ation by  means  of  the  restricted  passageway  31  to  the  atmosphere.  The  pas- 
sageway is  restricted  to  such  an  extent  that  it  cannot  satisfy  the  suction 
created  in  the  chamber  28,  and  it  therefore  follows  that  the.  pressure  on  the 
surface  of  the  fuel  In  the  reservoir  25  is  lessened,  as  the  eni^ne  speed  Increases, 
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ao  tltat,  as  before  pointed  out,  the  flow  ttarougb  tbe  passageway  27  Is  varied 
acoordingly." 

Anderson's  mode  of  operation  is  unmistakable.  He  creates  a  par- 
tial vacuum  in  the  chamber  28  by  means  of  engine-suction  through 
the  openings  29  and  30  into  the  Venturi  tube;  the  partial  vacuum 
varies  in  tensity  with  the  varying  tensity  of  the  engine-suction;  he 
finds  that  high  suction  produces  too  mudi  "subatmosphere" ;  and  so 
he  "moderates"  his  "subatmosphere,"  partially  destroys  the  vacuum 
tensity,  by  admitting  outside  air  into  chamber  28  through  the  re- 
stricted opening  31. 

Whatever  of  inventive  creation  was  involved  in  producing  the  An- 
derson combination  of  means  to  obtain  the  Anderson  result  in  the  An- 
derson way  is  entitled  to  protection  not  only  by  specific  claims  but 
aJso  by  the  most  generic  that  could  be  drawn  to  fit  Anderson's  in- 
ventive concept.  But  infringement  of  the  broadest  as  well  as  of  the 
narrowest  claims  can  be  predicated  only  <m  a  structure  that  embodies 
substantially  the  Anderson  combination  of  means  to  obtain  substanti- 
ally the  Anderson  result  in  substantially  the  Anderson  way. 

As  a  basis  for  charging  infringement  of  claim  1  by  the  starting  feed 
of  the  Zenith  carburetor,  Exhibit  2,  Stromberg  Company  identifies 
the  generic  terminology  of  claim  1  with  the  specific  disclosure  of 
means  in  the  following  manner: 

1.  "A  carbureting-chamber"  is  the  space  from  the  air-inlet  7  to  the 
explosive-mixture  discharge  8. 

2.  "A  fuel-jet  therein"  is  the  jet  19. 

3.  "A  constant-level  supply-chamber  feeding  said  fuel-jet  and  ex- 
posed to  atmospheric  pressure"  is  the  constant-level  chamber  15. 

4.  "An  auxiliary  reservoir  fed  from  said  constant-level  supply- 
chamber"  is  reservoir  25. 

5.  "An  auxiliary  fuel-jet  dischai^fing  into  said  carbureting-chamber 
and  fed  from  said  auxiUary  reservoir"  is  the  jet  33. 

6.  "An  atmosphere  inlet  for  said  auxiliary  reservoir"  is  the  open- 
inff  31. 

7.  "And  means  for  maintaining  a  subatmospheric  pressure  in  said 
auxiliary  reservoir  during  the  operation  of  said  carburetor"  is  the 
bored  nut  32.  Several  nuts  of  different  sized  bores  are  furnished  so 
that  the  diameter  of  the  opening  31  may  be  varied  in  relation  to  the 
openings  29  and  30  into  the  Venturi  tube  and  the  discharge  outlet  of 
jet  33.  This  interchangeability  of  the  bored  nut  32  is  for  the  pur- 
pose of  assisting  in  the  proper  initial  adjustment  of  the  carburetor  to 
diflFerent  engines. 

Turning  teck  to  the  drawing  of  the  Zenith  carburetor,  we  find  that 
Zenith  has  the  equivalent,  specifically  and  generically,  of  Anderson's 
first  element,  in  the  carbureting  space  from  the  air  intake  at  the  lower 
left  side  of  the  drawing  up  to  the  explosive-mixture  discharge  at  the 
top  of  the  drawing;  of  his  second  element,  in  the  double-jet  S;  of 
his  third  element,  in  the  fuel  reservoir  F;  of  his  fourth  element,  in 
the  auxiliary  reservoir  or  well  P ;  of  his  fifth  element,  in  the  fuel-jet 
U;  of  his  sixth  element,  in  the  atmosphere  inlet  A;  and  of  what 
SttxMnberg  Company  has  chosen  to  identify  as  his  seventh  element,  in 
the  ability  and  practice  of  Zenith  Company  to  regulate  the  size  of 
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ihe  atmosphere  inlet  for  the  purpose  of  aiding  in  the  proper  initial 
adjustment  of  the  carburetor  to  a  given  engine. 

But  Zenith  carburetors  1  and  10  and  Bavere/s  patent  No.  9(^,953, 
December  29,  1908,  which  was  cited  against  Anderson  in  the  patent 
office,  were  in  the  prior  art  Zenith  carburetors  1  and  10  contained 
item  for  item  the  elements  we  have  pointed  to  in  the  Zenith  drawing. 
So  naturally  no  attempt  was  made  to  subordinate  them  to  the  An- 
derson patent.  Before  Anderson's  time  Zenith  had  modified  the  car- 
buretor as  shown  in  the  drawing  by  closing  the  top  of  the  well  P  and 
admitting  air  thereto  through  restricted  openings  into  the  well  J.  And 
no  charge  of  infringing  the  Anderson  patent  could  be  laid  upon  that 
modification.  Since  Anderson's  time  the  only  change  in  Zenith  is 
found  in  Exhibit  2.  In  this,  instead  of  air  being  admitted  to  the  closed 
well  P  through  restricted  openings  into  the  well  J,  it  is  admitted 
through  restricted  tubes  from  the  outer  air.  And  on  this  slight  change 
in  construction,  and  the  additional  result  that  is  supposed  to  be  ob- 
tained thereby,  the  question' of  infringement  turns. 

By  means  of  Ahara's  air  inlet  D  and  Zenith's  restricted  air  inlet  A 
subatmosphere  was  created  in  their  respective  auxiliary  wells.  There 
has  always  been  subatmosphere  in  the  Zenith  wells,  both  P  and  J. 
In  the  structure  of  the  Zenith  drawing  there  may  not  be  much,  if  any, 
difference  in  subatmospheric  pressure  in  the  two  wells.  When  ZeniUi 
closed  the  top  of  the  well  P  and  admitted  air  thereto  through  re- 
stricted openings  into  the  well  J,  there  was  undoubtedly  a  nearer  ap- 
proach to  vacuum  in  the  well  P  than  in  the  well  J.  And  in  the  Zenith 
carburetor,  Exhibit  2,  there  is  a  greater  degree  of  subatmosphere  in 
the  inner  well  than  in  the  outer.  But  we  are  unable  to  determine 
from  the  record  whether  there  was  any  greater  or  any  less  degree 
of  subatmosphere  in  the  inner  well  when  air  was  taken  from  the  outer 
well  than  when  taken  from  outside  the  carburetor.  As  means  of  ad- 
mitting air  into  the  inner  well,  the  restricted  openings  to  the  outer 
well  are  the  equivalents  of  the  restricted  openings  to  the  outer  air, 
unless  there  is  a  difference  in  results,  for  mechanically  it  is  imma- 
terial whether  the  air  is  admitted  mediately  or  immediately  from  the 
outer  air.  No  infringement  can  be  laid  upon  Zenith's  Exhibit  2,  if  all 
that  Zenith  got  was  substantially  the  old  result  in  substantially  the  old 
way.  But  because  the  proofs  do  not  enable  us  to  find  definitely  that 
Zenith  obtained  merely  the  old  result,  we  proceed  to  determine  wheth- 
er Strombeng  Company  is  correct  in  saying  that  the  seventh  element 
is  any  means,  of  the  general  nature  of  the  nut  32,  adapted  to  regulate 
the  admission  of  air  into  the  inner  well-  from  the  outer  air. 

In  support  of  its  right  to  point  to  the  restricted  passages  in  Zenith's 
Exhibit  2  from  the  inner  well  to  the  outer  air  as  the  equivalent  of 
the  seventh  element,  Stromberg  Company  asserts  that  the  presence  of 
subatmosphere  in  the  prior  Zenith  carburetors  was  incidental,  insig- 
nificant, detrimental,  and  contrary  to  the  desired  operation ;  and  upon 
this  assertion  predicates  a  claim  that  Anderson  was  entitled  to  monopo- 
lize any  desirable  and  intentional  use  of  subatmosphere  in  carburetors, 
even  though  the  mechanical  elements  were  found  similarly  combined 
in  prior  structures.    It  is  true  that  subatmosphere  in  the  Zenith  outer 
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wdl  J,  which  supplies  the  supplemental  jet  H,  runs  counters  to  the 
Baverey  principle  of  supplying  the  supplemental  jet  with  a  unit  of 
fuel  in  a  unit  of  time  and  makes  it  impossible  of  complete  realiza- 
tion. Indeed,  tfie  use  of  any  auxiliary  well,  as  we  have  heretofore 
seen,  is  unnecessary  to  the  employment  of  that  feature  of  the  Zenith 
<arburetors.  But  in  every  Zenith  starting  well  (the  inner  well  P)  sub- 
atmosphere  has  been  desirable  and  in  accord  with  the  intended  pur- 
pose in  starting,  ^because  in  response  to  subatmosphere  the  action  of 
the  starting  jet  is  augmented  and  prolonged,  and  thereby  the  interval 
of  time  that  passes  before  the  suction  in  the  Venturi  tube  is  sufficient 
to  lift  the  gasoline  from  the  main  jet  is  bridged.  And  if  the  intent 
of  a  maker  may  be  judged  by  the  beneficial  results  produced  by  his 
mechanism,  the  use  of  subatmosphere  in  the  prior  Zenith  starting 
well  was  intentional.  So  there  is  no  basis  in  fact  for  the  contention 
that  Anderson's  patent  is  to  be  scanned  from  the  viewpoint  that  he 
was  the  first  to  devise  means  for  the  beneficial  and  intentional  em- 
ployment of  subatmosphere  in  carburetors. 

In  our  judgment  Anderson  himself  furnishes  three  demonstrations 
that  Stromberg  Company  is  in  error  in  asserting  that  Anderson's  sev- 
enth element  in  claim  1  refers  generically  to  any  means  for  regulating 
the  admission  of  outer  air  to  the  inner  well  which  have  a  mode  of 
operation  and  produce  results  analogous  to  the  mode  of  operation  and 
results  of  Anderson's  interchangeable  nut  32,  which  determines  the 
size  of  the  opening  31. 

1.  In  his  specification,  herein  above  quoted,  Anderson  shows  that 
his  characteristic  subatmosphere  is  created  by  the  action  of  the  open- 
ings 29  and  30  into  the  Venturi  tube  in  connection  with  the  suction 
through  the  Venturi  tube;  that  at  high  speeds  too  much  subatmos- 
phere is  thereby  created;   and  that  he  destroys  the  excess  by  admit- 
ting outer  air  through  the  opening  31.    In  other  words,  if  Anderson 
had  not  foimd  by  experiment,  as  he  sa^s  he  did,  that  his  means  for 
creating  subatmosphere  operated  excessively  at  high  speeds,  he  never 
would  have  put  into  his  carburetor  the  opening  31,  which  is  present 
merely  as  a  moderator  of  the  active  means,  just  as  a  governor  moder- 
ates, but  does  not  create,  the  applied  power  of  an  engine.     Zenith 
Company  has  no  carburetor  in  which  the  passageway  from  the  outer 
air  to  the  inner  well  has  any  such  mode  of  operation  or  produces  any 
such  result.    But  Stromberg  Company  insists  that  we  cannot  accept 
Anderson's  definition  of  his  seventh  element,  because  to  do  so  would 
make  that  element  the  same  in  claim  1  as  in  claim  2,  wherein  that 
element  is  additionally  defined  as  "comprising  a  duct  for  the  passage 
of  air  only,  communicating  with  said  carbureting-chamber  and  with 
the  auxiliary  reservoir  above  the  level  of  the  liquid  therein."    Taking 
definitions  of   terms   from  Anderson,  we  believe  structures  can  be 
imagined  which  would  infringe  claim  1  without  embodying  the  quoted 
limitation  in  claim  2,  and  so  both  claims  would  be  purposeful.     But 
we  do  not  stop  to  picture  supposititious  structures,  because  if  we  are 
mistaken  in  our  belief,  and  if  claim  1  must  fall  unless  we  accept  Strom- 
berg Company's  definition  and  reject  Anderson's,  then  fall  it  must. 

2,  On  his  specification  of  means  and  mode  of  operation,  Anderson 
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submitted  claims,  several  of  which  were  rejected  on  reference  to  Bav- 
erey.    Their  general  character  may  be  gathered  from  the  following: 

"In  a  carburetor  the  combination  of  a  snctlon-oiHitrolIed  fuel  feed-jet  a 
constant-leTel  supply-cbamber  therefor,  an  additional  Jet,  and  means  for 
supply  to  said  additional  Jet  arranged  to  deliver  varying  quantities  of  fuel 
according  to  the  pressure  produced  by  the  engine." 

The  objection  to  this  claim  is  that,  if  the  arrangement  for  varying 
the  discharge  from  the  additional  jet  to  correlate  with  the  pressure 
produced  by  the  engine,  which  is  the  arrangement  for  creating  sub- 
atmosphere,  is  not  confined  to  Anderson's  stated  means  and  method 
of  creating  subatmosphere,  but  is  aimed  to  cover  the  inlet  from  the 
outer  air  into  Zenith's  prior  auxiliary  well,  then  the  claim  is  void  in 
the  light  of  Baverey's  disclosure. 

Anderson  acquiesced  in  the  rejection.  In  submitting  the  present 
claims,  he  distinguished  from  Baverey,  as  he  in  fact  had  already  clear- 
ly done  in  his  specification  of  means  and  mode  of  operation,  by  point- 
ing out  that  his  "operation  is  brought  about  by  maintaining  a  sub- 
atmospheric  pressure  in  the  auxiliary  reservoir  even  though  the  said 
reservoir  is  connected  with  the. atmosphere."  That  is,  Anderson's 
characteristic  subatmosphere  is  obtained,  not  by  means  of,  but  in 
spite  of,  the  Baverey-Zenith  inlet.  And  therdiy  Anderson  became 
estopped  from  contending  that  the  Zenith  characteristic  subatmosphere 
was  immaterial  in  the  pnor  art,  and  that  he  was  entitled  to  a  general 
dominancy  of  subatmosphere  in  carburetors — a  contention  we  have 
heretofore  examined  and  found  to  be  wanting  in  merit. 

[9]  3.  Anderson's  claim  4  is  word  for  word  the  same  as  claim  1,  ex- 
cept that  the  sixth  element,  "an  atmosphere  inlet  for  said  auxilian* 
reservoir"  in  claim  1,  becomes  "a  restricted  atmosphere  inlet  for  said 
auxiliary  reservoir"  in  claim  4. 

Of  course  the  other  elements,  including  the  seventh,  must  be  given 
exactly  the  same  value  and  scope  in  both  claims. 

Respecting  the  differentiation  of  the  sixth  element,  claim  1  calls  for 
an  inlet  regardless  of  restriction — for  example,  Anderson's  inlet  with 
the  interchangeable  nut  32  omitted;  while  claim  4  demands  a  ^^ 
striction  of  the  inlet — for  example,  such  a  "restricted  inlet"  as  is  pro- 
vided by  the  bored  and  interchangeable  nut  32. 

Now,  if  this  suit  were  based  on  claim  4,  it  would  be  apparent  at 
once  that  the  nut  32,  or  its  equivalent  in  general  character,  could  not 
be  taken  as  the  seventh  element  after  having  been  properly  identified 
as  the  sixth  element.  And  though  only  the  opening  and  not  the  nut 
itself  as  a  restricting  means  is  in  the  sixth  element  of  claim  1,  nev- 
ertheless the  seventh  element,  being  in  the  same  words  and  based  on 
the  same  statements  of  means  and  mode  of  operation,  must  be  taken 
to  refer  to  the  same  thing  in  both  claims.  And  inasmuch  as  the  nut 
32,  or  its  e(juivalent  in  general  character,  caimot  be  the  seventh  elfr 
ment  of  claim  4,  it  cannot  be  the  seventh  element  of  claim  1. 

Granting  validity  to  Anderson's  claim  1,  we  find  that  it  is  not  in- 
fringed. 

The  cause  is  remanded,  with  the  direction  to  amend  the  decree  con- 
formably to  this  opinion.    Costs  in  this  court  are  to  be  equaUy  divided 
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STROlfCBEBG  MOTOB  DBTICBS  OO.  ▼.  ZENITH  OABBDRETOB  OO. 
(Circalt  Court  of  Appeals,  Seventh  Circuit    September  14,  1918.) 

No.  2154. 

t»ATEMT8  «s»301(l>— PbELIMINABY  iNJUNOnOR^-ISSUANOB. 

The  denial  of  a  motion  for  preliminary  Injunction  In  an  Infringement 
BOit  presented  on  affidavits  was  obvioualy  not  -  an  abuse  of  discretion, 
where,  after  hearing  on  the  merits,  It  was  found -there  was  no  infringe- 
ment 

Ai^>eal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  by  the  Stromberg  Motor  Devices  Company  against  the  Zenith 
Carburetor  Company.  From  an  order  denying  a  preliminary  injunc- 
tion, complainant  appeals.    Affirmed. 

Charles  A.  Brown,  of  Chicago,  111.,  and  William  H.  Kenyon,  of  New 
York  City,  for  appellant. 

Clarence  P.  Byrnes,  of  Pittsburgh,  Pa.,  and  William  M.  Swan,  of 
Detroit,  MSch.,  for  appellee. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

« 

BAKER,  Circuit  Judge.  This  is  an  appeal  from  an  order  denying 
a  preliminary  injunction  upon  claims  8,  10,  and  II  of  the  Richard  pat- 
ent. No.  791,501,  June  6,  1905. 

Shortly  after  the  deniai  of  the  motion  the  District  Court  heard  the 
case  on  the  merits,  and  held  the  claims  valid  and  infringed  by  two 
Zenith  structures  and  not  infringed  by  a  third. 

An  appeal  was  taken  from  that  decree,  and  was  lodged  in  this  court 
shortly  Jifter  the  present  appeal,  and  by  agreement  of  the  parties  the 
two  cases  were  heard  at  the  same  time. 

Inasmuch  as  we  have  found  that  no  Zenith  structure  infringes. the 
Richard  claims  (see  Stromberg  Motor  Devices  Co.  v.  Zenith  Carburet- 
or Co.,  254  Fed.  68, C.  C.  A. ,  herewith  decided),  it  is  quite 

obvious  that  the  questions  of  infringement,  presented  by  affidavits, 
were  not  so  clearly  in  favor  of  the  Stromberg  Company  that  the  Dis- 
tdct  Court  abused  its  discretion  in  denying  the  motion  for  a  prelim- 
inary injunction. 

The  order  is  affirmed. 


JONES  et  al.  V.  STKES  MBTAI^  LATH  &  ROOFING  CO. 

(Circuit  Court  of  Anneals,  Sixth  Circuit    June  4,  191S.) 

No.  3032. 

1.  Patents  ®=»51(1) — Invention— Pbiob  Abt— Reduction  to  Pbaotice. 

It  is  a  sufficient  reduction  to  practice  oil  the  idea  of  rolls  for  cutting 
expanded  metal,  relative  to  anticipation  of  patented  rolls,  that  they  were 
worked  only  by  hand,  being  Intended  as  part  of  a  machine  which  should 
cut  and  expand,  and  the  expanding  part  not  being  ready;  there  being 
no  necessary  connection  between  the  two  parts. 

«=»7or  other  c«aM  •«•  aame  topic  A  KBT-NUUBER  in  all  Key-Numbered  Digeste  &  Indexes 
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2.  Patents  «=»51{1) — Pbiob  Akt. 

A  macbine  in  prior  use,  thongh  not  patoited  or  described  In  printed 
publication  nor  known  to  patentee,  was  a  part  of  the  prior  art. 

3.  Patents  <S=>53 — Invention— Pmob  Use— Abandonment. 

Kelative  to  anticipation  of  patented  maclilne,  mere  change  In  fbrm  ot 
prior  commercial  machine,  it  :it  all  times  being  within  the  lin>its  of  the 
claim  of  the  patent,  would  not  interrupt  continuity  of  use  and  constitoie 
abandonment. 
i.  Patents  ®=»328 — Iiivention — Integkai,  and  Sectional,  Stbdctubes— Ex- 
panded Metal  Ccttino  Roixs. 

The  Curtis  patent.  No.  671,915,  for  rolls  for  cutting  expanded  metal, 
claim  2,  in  substance  a  square^ged  cutting  roll  notched  on  one  e<ige 
only,  held,  in  view  of  prior  segmental  cutter,  not  to  involve  invention, 
but  merely  making  Integrally,  and  so  stronger  and  simpler,  what  had  been 
before  made  in  two  parts  and  then  put  together. 

5.  Patents    €=>328 — liiMrrBD    OjuAIM— Invention— Infeinqement— Expanded 

Metai,  Cuttino  Boixb. 

Tb'e  Curtis  patent,  No.  671,915,  for  rolls  for  catting  expanded  metal, 
Claim  1,  held  limited  to  preferred  form,  to  involve  invention,  and  to  be 
Infringed. 

6.  Patents  ®=>ie5 — Ci^aims— Ijmjtatxons. 

A  limitation  found  in  one  claim,  whereby  al(»ie  it  substantially  diffos 
from  another,  cannot  be  read  into  the  other. 

7.  Patents  «=3l65 — Constbuction  of  Claim— Patentee's  Dtctionabt. 

A  patentee  may  supply  his  own  dictionary;  so  a  claim  being  for  toll 
with  notches  staggered  as  specified,  and  the  word  "staggered"  being 
found,  in  the  speciflcatio'n,  only  in  the  sentence  stating  the  preferred  fonn, 
the  claim  will  be  limited  to  such  form. 

8.  Patents  ®=>319<1)—Irfbinoement— Damages. 

Damages  for  infringement  of  patent  mny  be  measured  by  reasonable 
royalty.  If  there  is  no  better  means  of  establishing  profits  or  damages. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

Suit  by  Breckenridge  Jones,  trustee,  and  others  against  tfie  Sykes 
Metal  Lath  &  Roofing  Company.  Bill  dismissed,  and  complainants  ap- 
peal.   Affirmed  in  part,  and  in  part  reversed  and  remanded. 

This  Is  the  usual  infringement  suit  based  on  patent  No.  671,915,  Issued  April 

9.  1901,  to  Curtis,  ai^ellants'  ultimate  assignor,  for  "rolls  for  cutting  ex- 
panded metal."  The  application  was  filed  Octob»  13,  1900.  The  purpose  of 
the  machine  was  to  cut  in  a  metal  sheet  parallel  series  of  slits  so  that 
when  h  lateral  pull  was  exerted  the  sUtted  sheet  would  expand  into  an  op^n 
mesh  of  approximately  diamond-shaped  form.  The  result  was  not  at  all  neve- 
nor  was  the  mechanism  broadly  new.  It  was  understood  that  the  continuoiis 
longitudinal  silt  must  be  interrupted  at  regular  intervals  by  an  nncut  po^ 
tlon,  called  a  bond,  and  that  In  two  adjacent  silts  these  bonds  must  be  so 
spaced  that  each  bond  in  one  slit  would  be  c^poslte  the  center  of  a  severed 
portion  in  the  other  slit.  The  slits  had  been  made  by  beveled-edged  rotar.T 
cutters,  and  the  bonds  were  caused  by  making  a  notcb  in  the  rotary  catting 
edge,  Just  as  If  a  notch  is  made  in  the  cutting  edge  of  one  blade  of  a  pair  of 
shears,  whereby  the  fabric  upon  which  the  blades  close  will  be  cut  on  both 
sides  of  the  notch  and  remain  uncut  at  that  point.  A  further  step  in  the  effi- 
ciency of  such  machines  had  been  made  by  discarding  beveled-edged  cutters 
and  using  square-edged  rolls.  Several  of  these  were  assembled  upon  the 
upper  of  two  horizontal  shafts  and  were  thereon  properly  sqpaced  apart  by 
intermediate  smaller  discs.  Upon  the  lower  shaft  were  placed  corresponding 
rolls  and  discs,  but  each  roll  upon  the  lower  shaft  was  opposite  an  Inter- 
mediate disc  upon  the  upper,  and  the  two  shafts  were  at  such  a  distance 

4fis>Toi  outer  cases  ne  same  tosic  *  KEY-NUMBER  In  all  KeT'-Numbered  Digests  A  Indexes 
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apai^  that  the  lower  edgft  of  the  cutting  rolls  upon  the  upp^  Eihaft  slightly 
pasaed.  by  the  upper  edge  of  the  similar  rolls  on  the  lower  shaft  and  entered 
sU^itly  into  the  open  spaces  surrounding  the  spacing  discs  on  the  lower  shaft. 
As  tbe  UK>er  and  lower  cutting  rolls  were  adjusted  laterally  Just  to  clear  each 
otber.  It  followed  that  they  would  cut  a  continnous  slit  In  the  sheet  of  metal 
passed  between  the  rcHls — again  acting  like  a  pair  of  shears,  save  that  the 
motion  was  rotary.    Notches  cut  across  the  periphery  of  these  rolls  would 
obviously  leave  bonds  in  the  material ;    but,  as  both  edges  of  the  square- 
faced  rolls  were  cutting  edges,  such  transverse  notches  would  leave  the  bonds 
lu  adjacent  slits  opposite  to  each  other  and  the  product  would  not  expand.    An 
expansible  sheet  could  be  produced  with  those  rolls  only  by  running  the  sheet 
through  twice,  cutting  the  first  slits  twice  as  far  apart  as  was  desired,  and, 
on  Uie  second  run,  shifting  the  sheet  longitudinally  so  as  to  bring  the  bonds 
in   the  later  slits  midway  between  those  of  the  earlier.     This  was  the  state 
of  the  art,  as  shown  by  prior  patents  and  by  commercial  practice,  when  Curtis 
made  his  Improvonent.    He  used  the  Intermeshlng  square-edged  rolls  upon 
upper  and  lower  shaft  as  Just  described ;   but.  Instead  of  cutting  his  notches 
dear  across  the  i>eriphery  of  the  roll,  he  notched  only  one  edge,  thus  producing 
bonds  in  only  one  of  the  slits  cut  by  the  edges  of  the  roll.    Then  he  notched  one 
of  the  meeting  edges  which  cut  the  next  slit^  and  arranged  these  notches 
so  that  the  bonds  would  not  be  opi>oslte  eadi  other,  but  each  b<md  would  be 
opposite  the  center  of  the  next  opening.    He  could  do  this  in  either  of  two 
ways :    The  first  way  was  to  notch  the  right-hand  edges  of  the  upper  and 
lower  rolls  and  so  each  slit  would  be  produced  by  the  rolling  engagement  of 
the  passing  edges  of  the  two  rolls,  one  of  which  was  notched  and  the  other 
was  plain,    nie  other  way  was  to  leave  the  lower  rolls  entirely  plain  but 
notch  both  edges  of  the  ui^ier  roll,  arranging  the  jiotches  upon  the  opposite 
edges  of  the  same  roll,  not  across  from  eodh  other,  but  in  the  alternate  or 
staggered  position.    This  would  also  accomplish  the  cutting  by  the  meeting  of 
a  plain  edge  and  a  notched  edge.    Based  npon  this  construction,  he  claimed: 

1.  The  sIlttlng-rollB  for  cutting  expanded  metal  provided  with  spaced  and 
countering  cutting  rings  having  right-angle  comers  being  Interrupted  at  in- 
tervals by  notches  formed  in  the  side  faces  of  the  rings,  and  the  notches  being 
relatively  staggered,  substantially  as  si>ecified. 

2.  The  dlttlng-roUs  for  cutting  expanded  metal,  provided  with  spaced  and 
ooantering  rings  having  sharp  comers  for  cutting  the  metal,  such  comers  be- 
ing Interrupted  by  notching  out  the  side  faces  of  the  rings  for  a  portion  of  the 
thickness  of  the  rings,  substantially  as  specified. 

The  court  below  held  the  patent  Invalid. 

Dyrenforth,  Lee,  Chritton  &  Wiles  and  Russell  Wiles,  all  of 
Chicago,  111.,  and  Bates  &  Macklin,  of  Cleveland,  Ohio,  for  appellants. 

Whittemore,  Hulbert  &  Whittemore  and  James  Whittemore,  all  of 
Detroit,  Mich.,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SES- 
SIONS, District  Judge. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  In- 
fringement of  both  claims  is  alleged ;  and,  if  they  receive  the  construc- 
tion which  we  think  they  must  have,  infringement  is  conceded. 

[1]  Several  earlier  uses  are  set  up  in  order  to  anticipate  or  other- 
wise invalidate  the  second  and  broader  claim.  We  agree  with  the 
District  Judge  that  the  claim  is  invalid ;  but  we  think  this  conclusion 
is  most  safely  based  upon  the  earlier  so-called  segmental  cutter.  Cur- 
tis made  his  constructive  reduction  to  practice  by  filing  his  application 
in  October,  1900.  He  claims  to  have  conceived  the  invention  in  June 
of  that  year ;  but  the  evidence  of  any  definite  early  conception  of  the 
mvention  embodied  in  these  claims  is  vague,  and  there  was  no  dis- 
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closure  untfl  in  the  course  of  preparing  the  application.  The  defend- 
ant's predecessor  experimented  in  the  summer  of  1899  with  a  machine 
of  this  general  class,  and  in  December  of  that  year  let  a  contract  for 
the  building  of  a  commercial  machine.  This  commercial  machine  was 
completed  m  the  spring  of  1900  and  operated  by  hand  sufficiently  to 
demonstrate  its  effectiveness.  This  is  proved  with  all  the  certainty 
necessary  to  establish  a  claim  of  anticipation.  The  rolls  were  not  oper- 
ated by  power  at  that  time,  because  they  were  intended  to  be  only  a 
part  of  the  complete  machine  which  should  cut  and  expand,  and  the 
expanding  part  was  not  ready ;  but  there  was  no  necessary  connection 
between  the  two  parts,  and  we  consider  what  was  done  to  be  a  suffi- 
cient reduction  to  practice  of  the  idea  involved.  It  was  the  same  as 
that  later  developed  by  Curtis,  with  two  exceptions:  (a)  The  notches 
were  placed  upon  the  corresponding  (say  left-hand)  edges  of  each 
cutting  roll,  upper  and  lower,  instead  of  upon  both  edges  of  the  upper 
rolls  only,  as  in  Curtis'  preferred  form ;  (b)  instead  of  cutting  notches 
in  the  edges  of  the  body  of  the  roll,  defendant's  predecessor  made  the 
roll  of  less  diameter  than  the  adjacent  spacing  disc,  and  then  built  it 
out  with  a  series  of  so-called  segments  until  it  was  of  the  larger  diame- 
ter required  for  the  cutting  roll.  Each  segment  contained  a  portion  of 
the  cutting  edge  having  one  notch  (two  half  notches)  therein,  and  was 
bolted  fast  to  the  body  of  the  roll.  When  they  were  all  in  place,  they 
constitute  a  continuous  roll-cutting  edge  interrupted  by  notches.  This 
awkward  arrangement  was  adopted  because  it  was  thought  the  cutting 
edge  must  be  of  harder  steel  than  was  advisable  for  the  body  of  the 
roll,  and  because  it  was  thought  that  separable  parts  would  facilitate 
sharpening  and  repairs.  It  was  anticipated  that  notches  would  break 
down  and  wear  out,  and  in  this  way  one  part  could  be  replaced  with- 
out affecting  the  rest  of  the  roll.  When  die  entire  machine  was  later 
completed,  it  was  employed  for  some  time  to  produce  the  commercial 
result.  It  was  finally  discarded  and  replaced  by  the  Curtis  construc- 
tion, because  the  making  in  this  segmental  way  and  the  necessary  re- 
placements and  repairs  proved  to  be  too  expensive. 

[2,  3]  This  segmental  cutter,  although  it  had  never  been  patented 
or  described  in  any  printed  publication  and  was  not  known  to  Curtis, 
yet  was  a  part  of  the  prior  art,  with  reference  to  which  the  character 
of  his  variatibn  therefrom  must  be  judged.  If  some  one  else  had  com- 
pletely invented  and  used  this  segmental  cutter,  and  if  what  Curtis  did 
involved  no  invention  over  what  had  thus  been  done,  certainly  Curtis 
was  not  entitled  to  a  patent  as  the  first  inventor  of  the  thing  which  he 
produced.  One  cannot  be  an  inventor,  if  there  is  no  invention.  See 
Package  Co.  v.  Johnson  Co.  (C.  C.  A.  6)  246  Fed.  598,  601,  159  C.  C. 
A.  568;  Lemley  v.  Dobson  (C.  C.  A.  6)  243  Fed.  391,-  395,  156  C.  C. 
A.  171 ;  and  see  Buser  v.  Novelty  Co.  (C.  C.  A.  6)  151  Fed.  478,  492, 
et  seq.,  81  C.  C.  A.  16.  This  is  not  a  case  where  a  prior  use,  exact 
or  suggestive,  had  been  abandoned,  and  so  perhaps  should  go  into 
oblivion  instead  of  into  the  prior  art;  the  segmental  cutter  was  in 
complete  and  active  existence,  when  Curtis  made  his  conception,  and 
in  commercial  use  when  he  filed  his  application.  If  the  segmental  cut- 
ter is  not  generally  different  from  Curtis'  form,  then  it  follows  that 


Digitized  by 


Google 


JONES  y.  STKE8  MBTAL  ULTH  «  HOOFING  CO.  93 

the  substance  of  claim  2 — a  square-edged  cutting  roll  notched  on  one 
edge  only — has  been  in  continuous  use  by  defendant  and  its  predeces- 
sor ever  since  a  date  earlier  than  Curtis'  invention,  for  change  in  form 
within  the  limits  of  the  claim  would  not  interrupt  the  continuity  of  the 
use. 

[4]  We  find  thus  presented  the  controlling  question  whether  Curtis' 
integral  square-edged  cutting  roll  with  notches  on  the  edge  involved  in- 
vention as  compared  with  defendant's  sectional  square-edged  roll  with 
notches  on  the  edge.  The  precise  question  may  be  clearer  by  trans- 
posing to  the  more  familiar  circular  saw.  Let  it  be  supposed  that  saws 
composed  of  an  integral  disc  with  teeth  cut  into  the  edge  were  com- 
mon; that  defendant  had  devised  a  peculiar  kind  of  teeth,  and  had 
attached  these  by  removable  means  to  the  edge  of  the  disc,  thereby 
producing  a  saw  with  these  peculiar  teeth,  each  tooth  separately  re- 
movable; and  that  Curtis  then  put  these  same  peculiar  teeth  into  the 
edge  of  an  integral  saw  by  cutting  them  therein.  We  are  confident 
that  this  would  not,  and  that  what  Curtis  did  with  these  cutter  rolls 
did  not,  involve  invention.  We  have  a  clear  instance  of  that  merely 
making  integrally  what  had  before  been  made  in  two  parts  and  then 
put  together,  rather  than  an  instance  of  that  uniting  into  one  part  which 
dispenses  with  a  function  or  gets  a  new  result.  See  Gould  v.  Cincin- 
nati Co.  (C.  C.  A.  6)  194  Fed.  680, 685,  115  C.  C.  A.  74.  Curtis'  cutter 
roll  was  stronger  and  simpler  than  defendant's,  but  only  as  an  integral 
structure  is  always  stronger  and  simpler  than  a  sectiond  one.  The  de- 
fendant had  passed  through  and  beyond  the  Curtis  form.  Curtis  sim- 
ply dropped  off  what  he  thought  a  useless  and  troublesome  refinement, 
and  adopted  the  remainder,  the  substance  of  defendant's  structure. 
This  is  especially  illustrated  by  the  fact  that  a  sectional  view  of  this 
segmental  cutter  and  adjacent  spacing  disc,  taken  on  any  selected 
diameter,  cannot  be  distinguished  from  a  sectional  view  of  the  Curtis 
roll  and  spacing  disc  taken  on  the  same  diameter,  save  by  the  presence 
of  the  attaching  bolt  and  the  seam  between  the  permanent  body  and 
the  removable  edge. 

So  far  as  concerns  claim  2,  the  decree  of  the  court  below  dismissing 
the  bill  must  be  affirmed. 

[5]  Claim.  1  presents  a  different  problem.  We  think  it  must  be  in- 
terpreted as  of  specific  intent,  directed  to  and  limited  to  Curtis'  pre- 
ferred form,  whereby  he  put  all  his  interrupting-  notches  upon  the 
upper  rolls,  leaving  the  lower  rolls  plain,  and  arranged  these  notches  on 
the  opposite  edges  of  the  same  roll  in  staggered  relation  to  each  other. 
Defendant  has  adopted  and  used  this  precise  form.  It  seeks  to  escape 
liability  by  alleging  that,  if  given  this  specific  construction,  the  claim 
involves  no  patentable  distinction  from  claim  2,  and  is  invalid  for  tlie 
same  reason,  but  that  it  ought  not  to  be  so  limited,  but  should  be  con- 
structed so  broadly  that  it  is  equivalent  to,  and  is  defeated  by  the  same 
facts  which  defeat,  claim  2. 

Putting  these  notches  upon  both  edges  of  the  same  disc,  and  not 
o{^>osite  each  other  but  staggered,  was  entirely  new  and  had  obvious 
advantages  over  the  plan  of  notching  one  edge  of  both  upper  and 
lower  rolls.    In  the  latter  case,  the  ultimate  alternate  relation  of  slit 
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and  bond  must  be  secured  by  a  rather  nice  relative  rotary  adjustment 
of  upper  and  lower  rolls  on  their  respective  shafts  and  also  by  r^Ur 
lating  the  driving  means  for  each  shaft  so  that  the  notches  will  leave 
the  bonds  at  the  right  spots.  Either  wear  in  connecting  gears  or  in- 
accuracy in  replacing  rolls  after  they  have  been  removed  tor  grinding 
would  produce  bad  results.  With  the  Curtis  preferred  form,  the  prc{>- 
er  relation  of  slit  and  bond  in  the  two  adjacent  rows  was  necessarily 
and  automatically  preserved.  When  the  rolls  were  placed  on  the  shaft, 
originally  or  after  removal,  it  was  immaterial  what  circumferential 
position  the  notches  happened  to  have,  so  long  as  the  notches  in  die 
series  of  rolls  on  that  one  shaft  were  aligned  with  each  other.  It  is 
true  these  results  and  these  advantages  are  not  testified  to  by  any  ex- 
pert; but  they  are  obvious,  and  there  is  no  testimony  tending  to  dis- 
pute their  apparent  value.  We  cannot  say  that  this  specific  improve- 
ment involved  no  invention. 

[I,  7]  Since  a  device  which  does  not  bring  the  bonds  and  the  slits 
into  alternate  position  will  not  make  a  useful  product,  it  is  said  that 
the  thought  expressed  by  "the  notches  being  relatively  staggered"  must 
be  read  into  the  second  claim  as  well,  and  that  the  notches  are  "rela- 
tively staggered"  even  in  the  form  of  machine  which  notches  only  one 
side  of  the  roll  but  uSes  notched  rolls  on  both  upper  and  lower  shafts, 
because  these  are  so  adjusted  that  the  notches  strike  the  metal  in  a 
staggered  relation  to  each  other.  Viewed  in  this  way,  the  claims  are 
equivalent  and  of  a  breadth  which  makes  them  both  invalid.  We  can- 
not accept  this  point  of  view,  for  the  sufficient  reason  that  a  limitation 
found  in  one  claim  and  by  which  alone  it  substantially  differs  from 
another  cannot  be  read  into  that  other,  but  the  expressed  distinction 
must  be  preserved.  There  is  the  further  reason  that,  although  by  re- 
sort to  all  the  possible  meanings  of  the  phrase  in  question,  we  can  con- 
ceive that  in  the  upper  and  lower  notched  roll  construction,  the  notches 
are  "relatively  staggered,"  yet  this  was  plainly  not  what  Curtis  meant 
when  he  selected  the  words ;  and  a  patentee  is  at  liberty  to  supply  his 
own  dictionary;  the  terms  of  a  claim  should  be  taken  in  the  sense 
given  in  the  lexicon  of  the  specification.  Baker,  C.  J.,  in  Kennicott 
Co.  V.  Holt  Co.  (C.  C.  A.  7)  230  Fed.  157,  160,  144  C.  C.  A.  455.  He 
shows,  in  Fig.  5,  one  form  having  the  notches  alternately  arranged  on 
the  opposite  edges  of  the  same  roll,  and,  in  Fig.  6,  a  form  having  the 
notches  upon  the  same  edge,  and  upon  one  edge  only,  of  upper  and 
lower  rolls.    He  says : 

"I  prefer  to  form  these  notches  upon  both  sides  of  all  the  rings  as  shown 
la  Fig.  5,  arranging  the  notches  la  staggered  fashion.  *  *  *  I  do  not 
notch  the  (lower)  rings  30  as  that  Is  unnecessary  If  the  (upper)  rings  20  ate 
notched  uix>a  both  sides  as  shown  at  Fig.  6;  but,  instead  of  that  constrnc- 
tlon,  the  ui^;>er  rings  may  be  notched  upon  one  side  only  and  the  lower  rings 
should.  In  that  case,  also  be  notched  upon  one  Ada.  •  •  •  Either  con- 
struction works  well." 

The  word  "stagger"  is  not  found  in  any  form  in  the  specification, 
except  in  the  sentence  just  quoted ;  and  this  reference  to  the  authorita- 
tive lexicon  makes  it  entirely  clear  that  the  first  claim  was  intended  to 
cover  this  preferred  fprm,  and  the  second  claim  was  intended  to  be 
broad  enough  to  cover  either  form.    Defendant's  argument  upon  this 
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subject,  based  upon  the  contents  of  the  file  wrapper,  is  not  convincing. 
As  the  application  was  filed,  the  second  claim  was  in  the  same  fonn 
as  when  issued ;  but  the  first  claim  was  still  broader  and  reached  gen- 
erally this  arrangement  of  cutting  rings,  provided  only  that  they  had 
"notches  on,  their  side  faces,"  This  would  cover  notches  extending 
transversely  entirely  across  the  periphery  and  was  old,  as  appeared  by 
the  reference  cited  by  the  Patent  Office.  Curtis  then  amended  by  sub- 
stituting claim  1  as  issued,  and  pointed  out  that  there  was  invention  in 
making  notches  in  the  edge  only  instead  of  all  the  way  across,  because 
by  this  change  he  succeeded  in  producing  bonds  which  were  necessarily 
opposite  each  other.    The  patent  then  issued. 

[8]  It  results  from  these  considerations  that  there  must  be  the  usual 
interlocutory  decree  based  on  claim  1 ;  but  for  accounting  only — ^the 
patent  has  expired.  We  appreciate  the  difficulties  attending  an  ac- 
counting, but  tfiey  are  not  sufficient  to  justify  the  refusal  of  that  reme- 
dy, particularly  in  view  of  the  present  rule  that  damages  may  be  meas- 
ured by  reasonable  royalty,  if  there  is  no  better  means  of  establishing 
profits  or  damages. 

The  judgment  is  reversed,  with  costs  of  this  court,  and  the  case  re- 
manded for  further  proceedings. 


JONES  et  aL  ▼.  OBNEBAL  MBBPBOOPINO  CO.* 

(Clrcnit  Court  of  Appeals,  Sixth  Clrcalt.    Jnne  4,  1918.) 

No.  3051. 

L  Patewtb  «=>328 — IwvBNTioR— Sheet  Metai,  Expanding  Machines. 

The  GurtlB  patent.  No.  670,606,  on  machlnea  for  expanding  sheet  metal, 
claim  13,  held  Invalid,  as  not  Involving  Invention,  but  the  thought  that 
automatic  opening  mechanism  could  be  made  to  operate  In  a  transverse 
plane;  It  not  being  patentable  merely  to  do  by  automatic  machinery  what 
has  commonly  been  done  by  hand. 

2.  Patents  «=9l01 — OLAms— Pabt  of  Device. 

Claims  of  a  patent,  Intended  to  reach  the  operation  of  half  of  the  de- 
vice considered  by  itself,  may  be  valid. 

8.  Patents  ®s>328 — Validitt— Sheet  Metal  Expanding  Machines. 

The  Curtis  patent.  No.  796,402,  on  machines  for  expanding  sheet  metal, 
claim  3,  }ield  to  be  for  the  diagonal  edge  over  whidb  the  sheet  should  be 
drawn  into  another  plane  as  it  progressed  longitudinally,  h  new  element 
In  the  association,  and  to  be  valid. - 

t.  Patents  $=bl6Q — Constbuction — LiMjTiNa  Wobds. 

Lilmltlng  words  in  the  claim  of  a  patent,  relied  on  In  Patent  Office  to 
.differentiate  it  from  a  prior  patent,  while  to  be  given  their  full  meaning, 
if  clear  and  definite,  when  developing  ambiguity  should  not  be  read  any 
more  broadly  than  is  reasonably  necessary  to  serve  such  purpose  vt  dif- 
ferentiation. 

5,  Patents   «=9328 — ImraxsamixsT—SBXBr  Mxtai,   KxPANDiNa   Machines— 

Drawing. 

The  Curtis  patent,  No.  796,402,  on  machines  for  expanding  sheet  metal, 
claim  3,  held  infi;inged  by  defendant's  machine,  as  "drawing"  the  sheet*, 
claims  5  and  9  also  held  valid  and  Infringed. 

6.  Patents  «=s>328 — Validitt— Shebt  Metal  Expanding  Machines. 

The  Curtis  patent.  No.  796,402,  on  machines  for  expanding  sheet  metal, 
claims  1,  8,  and  10,  held  invalid,  as  too  broad. 

4s»For  other  caaca  ne  aame  topic  &  KBY-NUMBER  in  all  Ker-Numbered  Olgeeta  A  Indezaa 
*Por  oDlnloo  nn  motion  tor  rehearlna  and  to  reopen,  see  254  Fed.  870,  -     C.  C.  A.  — . 
264  F.— 7 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

Suit  by  Breckenridge  Jones,  trustee,  and  others,  against  the  Gen- 
eral Fireproofing  Company.  Bill  dismissed,  and  complainants  appeal 
Reversed  and  remanded. 

Dyrenforth,  Lee,  Chritton  &  Wiles  and  Russell  Wiles,  all  of  Chi- 
cago, 111.,  and  Bates  &  Macklin,  of  Cleveland,  Ohio,  for  appellants. 

Ho)rt,  Dustin,  Kelley,  McKeehan  &  Andrews,  of  Cleveland,  Ohio 
(Charles  Neave,  of  New  York  City,  and  Fred  L.  Chappell,  of  Kala- 
mazoo, Mich.,  of  counsel),  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SES- 
SIONS, District  Judge. 

DENISON,  Circuit  Judge.  [1]  For  lack-  of  infringement,  the 
court  below  dismissed  the  bill  of  the  appellants  charging  infringement 
of  two  patents  issued  to  Curtis,  one  No.  670,606,  of  March  26,  1901, 
and  the  other  No.  796,402,  of  August  1,  1905,  upon  machines  for  ex- 
panding sheet  metal.  Botfi  patents  relate  to  a  device  which  receives 
as  its  raw  material  to  be  acted  upon  a  slitted  sheet  of  metal  prepared 
as  described  in  our  opinion  to-day  filed  in  No.  3032,  Jones  v.  Sykes 
Co.,  254  Fed.  91.  The  final  product  of  the  machines  of  the  patents 
in  suit  was  intended  to  be  used  as  metal  lath.  It  was  not  new  in 
itself.  It  is  fully  enough  described  in  the  opinion  of  the  Supreme 
Court  in  Expanded  Co.  v.  Bradford,  214  U.  S.  366,  376,  29  Sup.  Ct. 
652,  53  L.  Ed.  1034,  as  being  the  product  of  the  methods  which  the 
patentee  in  that  case  undertook  to  supersede  by  his  patent  there  in- 
volved. It  had  also  been  known  that  after  a  sheet  was  fully  cut,  as, 
for  example,  by  the  Curtis  machine  of  the  patent  involved  in  the 
Sykes  Case,  and  after  the  sheet  was  thus  ready  for  expanding  by  a 
pulling  or  stretching  force,  such  force  would  be  much  more  effective 
if  exerted  at  a  lateral  angle  to  the  plane  of  the  sheet  than  if  exerted 
in  the  same  plane.  This  was  obvious,  since,  if  the  force  were  ex- 
erted in  the  same  plane,  the  sheet  could  yield  and  expand  only  by  a 
distortion  and  twisting  at  and  near  the  bonding  points,  while,  if  an 
equivalent  force  were  exerted  at,  e.  g.,  a  right  angle  to  the  plane  of 
the  sheet,  the  necessary  yielding  and  expansion  would  call  only  for  a 
bending  of  the  strands  without  material  twisting,  and  would  produce 
an  approximately  diamond-shaped  mesh  (quasi  hexagonal)  with  the 
strands  lying  edgewise,  in  the  new  plane  instead  of  flat  in  the  old. 
This  had  been  accomplished  by  taking  the  finished  sheet  after  it  had 
come  from  the  slitting  machine,  seizing  the  opposite  edges  by  suit- 
able holders,  and  then  carrying  them  apart  from  each  other  in  a  trans- 
verse plane.  This  had  been  an  essentially  manual  operation,  although 
aided  by  hand-operated  mechanism.  Curtis  was  the  first  to  construct 
any  machine  which  would  receive  at  one  end  a  ready  slitted  sheet, 
carry  the  same  longitudinally  along  through  the  machine,  and  deliver 
at  the  other  end  the  transversely  expanded  product  ready  for  use- 
all  without  intermediate  handling  or  attention.  The  novel  charac- 
teristic of  his  machine  was  to  expand  transversely  and  progressively 
as  an  incident  to  the  longitudinal  feed  and  travel  of  this  slitted  sheet 
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In  his  first  machine  (670,606),  he  did  this  by  employing  traveling 
grips  which  seized  the  edges  of  the  sheet  as  it  passed  longitudinally 
off  the  end  of  the  horizontal  feed  table,  and  .which  grips  traveled  in 
angling  paths  forward  from,  and  transversely  up  and  down  from, 
the  feed  table,  thereby  gradually  expanding  tiie  sheet  in  this  trans- 
verse plane  until  the  full  intended  width  was  reached.  His  thirteenth 
claim,  the  c»ie  said  to  be  infringed,  reads  as  follows : 

"The  machine  tor  opening  or  expanding  «heet  metal  the  slits  in  which  have 
been  prerlouEdy  cut,  wherein  are  combined  means  tor  feeding  the  slitted 
sheets  and  means  acting  to  open'  them  by  apeialng  the  strands  between  the 
silts  In  a  direction  substantiaUy  at  right  angles  to  the  plane  of  the  sheet,  sub- 
stantially as  specified." 

The  other  claims  of  the  patent  covered,  with  various  breadth  of 
expression,  the  specific  means  which  Curtis  showed  and  described, 
and  claim  13  must  be  considered  as  reaching  any  suitable  feeding 
means  combined  with  any  suitable  opening  means  which  automatical- 
ly bend  the  strands  at  right  angles  to  the  plane  of  the  sheet  as  it 
leaves  the  end  of  the  feed  table.  Thus  construed,  the  claim  did  not 
express  a  patentable  invention.  The  history  of  the  transaction  makes 
this  clear.  Caldwell  had  devised  a  machine  which  gripped  the  slitted 
sheet  by  its  edges  as  it  left  the  horizontal  feed  table  and  opened  it  in 
its  own  plane.  Curtis,  as  a  mechanical  expert,  was  asked  by  the 
owner  of  the  Caldwell  invention  to  see  if  he  could  improve  it.  He 
knew  that  the  sheet  ought  to  be  opened  in  a  transverse  plane,  and 
knew  that  it  was  common  practice  to  do  this  manually,  and  he  mod- 
ified and  adopted  the  Caldwell  mechanism  so  that  the  grips  moved 
away  from  each  other  up  and  down  instead  of  sidewise.  He  was 
entitled  to  a  patent  upon  the  devices  by  which  he  caused  this  to  be 
done  and  to  a  fair  measure  of  equivalency;  but  we  see  no  invention 
involved  in  the  mere  thought  sought  to  bis  monopolized  by  this  thir- 
teenth claim,  that  automatic  opening  mechanism  could  be  made  to 
operate  in  the  transverse  plane.  To  find  invention  in  such  thought 
would  be  to  say  that  it  is  broadly  patentable  merely  to  do  by  automatic 
machinery  what  has  commonly  been  done  by  hand,  and  the  general 
rule  is  to  the  contrary.  Marchand  v.  Emken,  132  U.  S.  195,  199, 
200,  10  Sup.  Ct.  65,  33  L.  Ed.  332. 

The  prosecution,  under  the  second  patent  in  suit,  is  based  upon 
claims  1,  3,  5,  8,  9,  and  10.     Claim  3  reads  thus: 

"In  a  machine  for  expanding  preylously  slitted  sheets,  the  combination 
with  a  support  over  which  the  slitted  sheet  is  moved,  of  means  for  con- 
tinuously feeding  the  sheet  lengthwise  along  said  support  and  means  for 
drawing  it  away  from  the  plane  of  the  support  as  it  passes  off  the  same, 
substantially  as  specified." 

[2]  In  this  patent,  Curtis  took  a  completely  slitted  sheet  and  con-, 
veyed  it  longitudinally  along  a  feed  table.  This  feed  table  was  broken 
away  on  a  diagonal  line  commencing  at  one  of  the  forward  corners 
and  extending  back  at  the  desired  angle  to  the  other  side.  The  result 
was  that,  as  the  sheet  fed  forward,  first  one  comer  would  pass  off 
the  supporting  means,  and  then  a  gradually  increasing  triangular  sec- 
tion would  do  so,  until,  eventually,  the  whole  sheet  would  be  passing 
over  and  beyond  this  diagonal  edge.    Means  were  then  provided  for 
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carrying  the  free  edge  of  the  sheet  downwardly  at  an  angle  to  Ae 
plane  of  the  feed  table,  and,  accordingly,  the  sheet  was  expanded  by 
pulling  it  over  the  diagonal  edge.  It  is  true  that  Curtis  showed  a 
double-acting  device,  so  that,  in  order  to  apply  thereto  the  foregoing 
description,  his  sheet  should  be  thought  of  as  divided  into  two  by  a 
longitudinal  center  line,  the  first  opening  comer  of  each  half  sheet 
being  at  the  central  division  point  between  them,  and  one  half  being 
pulled  downwardly  and  the  other  half  pulled  upwardly  over  diagonal 
edges  extending  from  the  two  outer  corners  of  the  feeding  means 
inward  to  the  center.  However,  there  are  claims  devoted  to  this 
double  construction,  and  the  claims  in  suit  clearly  have  no  reference 
thereto,  but  are  intended  to  reach  the  operation  of  one-half  the  device 
considered  by  itself;  and  there  is  no  inherent  reason  why  claims 
drawn  on  that  theory  may  not  be  valid. 

[3]  Our  conclusion  is  that  this  is  a  proper  case  for  the  application 
for  the  principle  to  which  we  referred  in  Davis  v.  New  Eteparture 
Co.,  217  Fed.  775,  133  C.  C.  A.  505.  From  the  broad  point  of  view 
involved  in  claim  3,  the  new  thing  provided  by  Curtis  was  the  diagonal 
edge  over  which  the  sheet  should  be  drawn  into  another  plane  as  it 
progressed  longitudinally.  This  we  consider  a  new  element  in  this 
association,  and  it  imparts  both  validity  and  character  to  the  claim. 
Curtis  did  not  merely  provide  a  new  association  of  old  elements ;  the 
thought  that  the  feed  table  or  supporting  means  could  be  cut  away 
on  a  diagonal  line  so  that  this  diagonal  edge  would  serve  as  the  re- 
sisting means  over  which  the  sheet  might  be  pulled  into  expanded 
form  was  the  novel  thought,  and  the  other  recited  elements  of  the 
claim  only  provide  its  necessary  working  environment.  There  is 
therefore  no  occasion  to  confine  the  claim  to  the  particular  operative 
mechanism  shown  and  described,  but  infringement  will  be  found  ii 
a  defendant  has  adopted  substantially  this  novel  element  of  the  claim, 
even  though  it  is  put  into  association  with  other  elements  of  distinctly 
different  form  from  those  shown  in  the  patent,  provided  that  they  fur- 
nish the  necessary  field  for  the  novel  element  to  operate  and  to  func- 
tion as  contemplated  by  the  patent,  and  do  not  omit,  in  specie  and  by 
equivalent,  any  specified  part. 

We  do  not  overlook  the  fact  that  this  diagonal  edge  is  not,  in  so 
many  words,  specified  in  claim  3;  but  we  conclude  that  it  is  im- 
peratively implied.  The  claim  calls  for  "a  support  over  which  the 
slitted  sheet  is  moved,"  and  since  such  a  sheet  could  not  be  moved 
lengthwise  of  the  support  and  drawn  away  from  the  plane  of  the 
support  into  expansion  as  it  passes  off  the  same,  unless  it  passes  off 
in  a  diagonal  line,  we  must  conclude  that  the  "support"  of  the  claim 
is  the  support  thus  described.  If  there  were  doubt  about  the  nec- 
essary presence  of  this  element  in  claim  3,  there  could  be  none  as  to 
claim  5. 

There  is  the  common  controversy  whether  the  patented  device  has 
been  largely  used.  If  the  patent  is  of  the  relatively  generic  scope 
claimed  for  it,  then  it  has  been  embodied  in  machines  which  have  been 
extensively  adopted ;  if  it  is  of  the  precise  and  limited  scope  insisted 
on  by  defendant,  it  has  had  no  commercial  use.    In  such  a  case,  to 
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argue  against  validity  because  the  specific  fonn  has  not  been  marketed 
is  to  beg  the  question. 

[4-6]  Having  determined  that  the  claim  is  valid  and  has  the  scope 
'which  we  have  attributed  to  it,  the  question  of  infringement  remains. 
"We  conclude  that  this  question  depends  upon  the  force  to  be  given 
to  the  word  "drawing,"  found  in  the  claim.  Defendant's  machine 
does  not  draw  the  sheet  over  the  diagonal  edge  in  the  same  manner 
nor  to  the  same  degree  that  the  Curtis  device  does.  The  allusion  to 
the  drawing  function  was  relied  upon  during  its  progress  through  the 
Patent  Office,  to  avoid  a  reference,  and  it  therefore  must  have  the 
limiting  effect  which  the  circumstance  requires ;  but  of  course  it  does 
not  follow  that  the  "drawing"  must  be  of  the  same  kind  and  extent  as 
shown  by  Curtis.^  The  file  wrapper  discloses  that  Pitkin  had  an 
earlier  patent  upon  a  device  which  (for  the  purpose  of  construing 
claim  3)  we  may  assume  discloses  a  longitudinal  feed  table  or  support 
broken  away  in  a  diagonal  line;  but  Pitkin  fed  through  this  device 
an  unslitted  sheet,  and  above  the  angling  edge  he  placed  a  correspond- 
ing row  6i  star  wheels,  which  operated  to  slit,  punch,  stretch,  and 
expand  that  line  of  the  metal  sheet  progressing  thereunder.  The 
strand  thus  cut  and  punched  was  forced  down  and  away  from  the 
plane  of  the  support,  and  thereupon  another  strand  was  treated  in 
the  same  manner.  The  result  was  that  the  sheet,  as  a  whole,  was 
carried  somewhat  away  from  the  plane  of  the  support;  but  Pitkin 
did  not  disclose  the  idea  of  drawmg  or  pulling  the  sheet  over  this 
edge  and  thereby  accomplishing  the  expanding.  When  Pitkin  was 
cited,  Curtis  met  the  rejection  by  pointing  out  this  drawing  function. 
If  words  so  inserted  or  relied  upon  as  indicating  difference,  and  which 
thereby  become  words  of  limitation,  are  clear  and  definite,  they  must 
have  their  full  meaning,  even  though  it  later  appear  that  the  patentee 
thereby  measurably  lessened  the  monopoly  to  which  he  was  really 
entitled;  but,  if  these  limiting  words  develop  ambiguity,  they  should 
not  be  read  any  more  broadly  than  is  reasonably  necessary  to  serve 
that  purpose  of  differentiation  for  which  they  were  adopted.  See 
Clipper  Co.  v.  E.  W.  Co.  (C.  C.  A.  6)  237  Fed.  602,  608,  150  C.  C. 
A.  484,  and  cases  cited.  When  we  come  to  consider  defendant's  form 
of  turning  the  sheet  over  the  edge,  it  is  evident  that  the  limitation  to 
"drawing"  is  ambiguous,  and  we  tiierefore  must  inquire  whether  de- 
fendant's operation  draws  the  sheet  over  the  edge  in  the  sense  in 
which  Curtis  said  that  he  did  and  that  Pitkin  did  not. 

Defendant's  machine  is  very  different  in  appearance  from  Curtis',^ 
and  its  operation  is  obscure.  It  has  been  necessary  to  study  it  in 
detail  and  observe  the  function  of  each  part,  but  we  are  finally. sat- 
isfied that  it  responds  to  the  terms  of  the  claim.  It  clearly  accom- 
plishes the  general  result ;  it  feeds  in  longitudinally  a  completely  slit- 
ted  sheet  and  delivers  the  sheet  at  the  other  end  fully  expanded  and 
in  a  plane  right-angled  to  the  plane  of  feed.  It  accomplishes  this  by 
turning  the  sheet  over  a  diagonal  edge  in  the  feed  table.  This  turn- 
ing is  done  by  a  series  of  cams  or  wedges  each  of  which  meets  and 

1  We  give  defendant  the  benefit  of  all  doubts,  by  aasamlng  tbat  the  eftect  Is 
the  same  as  If  the  limiting  words  had  been  insetted  by  amendment. 
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directs  away  in  a  rig^t-angled  plane  one  of  the  diagonal  strands,  and, 
as  ft  does  so,  it  pulls  open  the  space  between  this  strand  and  the  next 
one  and  bends  the  intermediate  connectors  into  the  new  plane.  The 
result  is  certainly  not  the  effect  of  a  pushing  force,  applied  from  be- 
yond or  above  the  plane  of  feed,  as  in  Pitkin.  It  certainly  is  the 
result  of  a  pulling  strain,  applied  in  the  plane  of  the  expanded  sheet, 
as  in  Curtis.  A  detailed  discussion  of  the  operation  involved  would 
serve  no  good  purpose.  It  is  enough  to  say  that,  taking  Curtis  and 
Pitkin  as  the  prototypes  of  differentiated  classes,  we  feel  confident 
that  defendant's  device  must  be  classified  wilii  Curtis;  and,  conse- 
quently, infringement  must  be  found. 

We  see  no  vital  distinction  in  the  fact  that  Curtis'  machine  shows 
a  pull  transmitted  from  the  further  margin  through  the  entire  ex- 
panded portion,  while  defendant's  bending  and  turning  force  comes 
directly  from  the  next  strand,  and  is  exerted  strand  by  strand.  The- 
oretically, Curtis  completes  his  expansion  strand  by  strand;  prac- 
tically, he  probably  does  not.  In  theory,  defendant's  cam  or  abut- 
ment has  served  its  full  office  when  it  has  turned  a  strand  away  in 
the  other  plane  and  bent  the  connectors;  in  practice,  the  cams  are 
continued  so  that  thqr  control  the  whole  expanding  portion.  The 
essence  of  Curtis'  invention — turning  the  slitted  sheet  at  an  angle  as 
it  flows  over  the  diagonal  edge  of  the  support — is  present  just  as  much 
if  the  effective  strain  comes  from  the  nearest  strand  as  if  from  one  or 
several  further  away.  There  are  claims  which  say  or  imply  that  this 
operating  pull  is  to  fome  from  the  further  margm  of  the  sheet,  ac- 
cording to  the  form  shown  in  the  drawing ;  not  so  with  claim  3. 

Claim  5  we  think  controlled  by  the  same  consideration  as  claim  3, 
and  it  also  should  be  held  infringed.  Claim  1  when  compared  w^ith 
other  claims  cannot  well  be  confined  to  a  device  having  the  diagonal 
edge  which  we  think  the  essence  of  the  invention.  It  seems  intended 
to  be  broad  enough  to  reach  a  sheet  moving  laterally  over  the  edge 
of  the  support.  Unless  it  has  this  construction,  it  does  not  seem  to 
add  anything  to  the  other  claims,  and,  with  this  construction,  we 
think  it  too  broad  to  be  valid.  Claims  8  and  10  are  invalid  for  the 
same  reasons.  In  view  of  our  other  conclusions,  it  is  not  very  im- 
portant whether  claim  9  is  valid  and  infringed;  but  we  think  it  is. 
The  claim  was  not  rejected  on  Pitkin,  does  not  contain  the  limitation 
to  "drawing,"  and  infringement  is  clearer  than  of  claim  3.  As  to 
validity,  Pitkin  comes  nearest  to  anticipating.  Since  Curtis  r^fards 
his  form  as  duplex,  divided  by  a  longitudinal  center  line,  he  must 
treat  Pitkin  from  the  same  standpoint;  but  we  cannot  regard  Pitkin's 
series  of  lower  cutting  laws,  diagonally  arranged,  as  the  full  equiva- 
lent of  Curtis'  diagonal  edge  over  which  the  previously  slitted  sheet 
is  turned  and  opened.  We  are  not  here  constrained  by  the  estoppel 
from  any  action  by  Curtis  in  the  Patent  Office. 

The  decree  below  is  reversed,  and  the  case  remanded  for  the  entr>' 
of  a  new  decree  in  accordance  herewith  and  pursuant  to  the  disclaim- 
er practice  pointed  out  in  Westinghouse  Co.  v.  Cooper  Co.,  245  Fed. 
463,  470,  157  C.  C.  A.  625.  Appellants  will  recover  one-half  the 
costs  of  this  court. 
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GBNTRAI/  BY.  SIGNAL  CO.  et  aL  ▼.  JAOKSON. 

(District  Court,  B.  D.  Pennsylvania.    December  B,  1918.) 

No.  1625. 

1.  PATBirrs  «=>114 — Sim  to  Obtain  Patent — Naitteuc  of  Peocmbdino — "In- 

DKPENDENT   PSOOXEDINO." 

A  suit  In  eqnity,  under  Bev.  St.  |  4915  (Oomp.  St  1916,  {  9460),  to 
obtain  Issuance  of  a  patent,  although  necessarily  part  of  the  application 
for  a  patent,  is  an  independent  proceeding,  and  not  appellate. 

2.  Patents  «=>114 — Stjit  to  Obtain  Patent — Notice  to  Advbbse  Pasties. 

In  a  suit  In  equity,  under  Rev.  St  {  4915  (Oomp.  St  1916,  f  9460),  to 
obtain  Issuance  of  a  i>atent,  the  court  will  not  make  an  order  for  sub- 
stituted service  on  a  defendant,  but  will  leave  complainant  to  give  such 
"notice  to  adverse  parties"  as  be  deems  sufficient 

In  Equity.  Suit  by  the  Central  Railway  Signal  Company  and  Frank 
IXitcher  against  George  B.  Jackson.  On  motion  for  order  directing 
substituted  service.    Denied. 

See,  also  (D.  C.)  238  Fed.  625. 

William  Steell  Jackson,  of  Philadelphia,  Pa.,  for  plaintiffs. 
Howson  &  Howson,  of  Philadelphia,  Pa.,  for  defendant 

DICKINSON,  District  Judge.  It  appears  that  a  motion  made  in 
this  case  has  not  formally  been  disposed  of.  A  statement  of  the  rec- 
ord facts  will  present  the  purpose  of  the  motion  and  effect  of  its  al- 
lowance. 

It  is  sufficient  for  this  purpose  to  state  that  application  was  made 
for  a  patent,  on  a  claimed  invention  of  the  plaintiff  Dutcher,  to  the 
Commissioner  of  Patents.  A  like  application  was  also  made  by  the 
defendant,  and  an  interference  was  declared,  and  an  award  of  pri- 
ority of  invention  was  given  the  defendant.  This  proceeding  passed 
through  all  the  successive  stages,  original  and  appellate,  and  resulted 
in  the  final  refusal  of  the  Commissioner  to  issue  a  patent  to  the  plain- 
tiffs. The  present  bill  in  equity  was  then  filed  under  the  provisions 
of  R.  S.  §  4915  (Comp.  St.  1916,  §  9460). 

The  defendant  came  into  this  jurisdiction  for  the  sole  purpose  of 
testifying  in  the  form  of  the  taking  of  his  deposition  in  some  part 
of  this  patent  litigation.  He  was  here  served  with  the  subpoena, 
and  a  copy  of  the  bill  in  this  case,  and  was  to  all  substantial  intents 
and  purposes  so  served  when  on  the  witness  stand.  This  service  was 
on  motion  set  aside  in  deference  to  the  general  principle  of  comity,  and 
the  principle  was  strictly  applied,  for  the  reason  that  it  would  not  an- 
swer to  its  purposes,  unless  it  was  so  far  recognized  that  a  witness 
could  come  into  a  foreign  jurisdiction,  relying  upon  his  immunity 
from  service  of  process.  If  tiie  immunity  was  sometimes  granted  arid 
sometimes  denied,  the  practical  result  would  be  the  same  as  if  no 
immunity  was  accorded.  To  give  practical  value  to  the  principle, 
it  must  therefore  be  enforced  and  never  denied,  unless  the  case  comes 
within  the  recognized  exceptions.  A  practical  test  of  the  value  of 
the  principle  is  that  the  exceptions  should  be  clearly  enough  defined, 

^soToT  oUi*r  casas  see  Mune  topic  &  KBY-NUUBBR  In  all  Eer-Namb«red  DigeaU  A  Indexes 
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SO  that  counsel  would  be  able  to  advise  in  a  riven  case  whether  im- 
munity from  service  would  be  granted  or  withheld. 

Behind  many  rules  of  law,  however,  there  is  to  be  discovered  a 
rule  of  policy  as  well  as  a  principle  of  right.  In  such  cases,  the  policy 
of  the  law  should  be  served,  but  never,  unless  it  is  unavoidable,  aS  the 
cost  of  a  denial  of  a  legal  right.  There  is  a  legal  right,  indeed,  two 
legal  rights,  which  are  to,  some  extent  conflicting,  presented  in  the 
instant  case.  One  is  the  right  of  the  plaintiff  to  make  application 
for  letters  patent,  and  to  pursue  this  application  through  the  succes- 
sive appellate  actions  to  which  the  plaintiff  has  resorted.  He  is  given 
by  law  the  further  legal  right  to  niake  his  appeal  to  a  District  Court, 
and  to  obtain  the  judgment  of  that  court  upon  his  other  legal  right 
to  the  grant  of  letters  patent.  It  follows  f roni  this  that  no  obstacle 
should  be  thrown  in  the  way  of  his  assertion  of  this  right. 

There  is  involved,  also,  however,  the  right  of  a  defendant  to  be 
protected  from  any  judgment  or  decree  which  will  affect  him,  un- 
less the  court  entering  the  judgment  has  jurisdiction  both  of  the 
general  subject-matter,  of  the  particular  cause,  and  of  the  parties. 
When  properly  interpreted,  the  latter  means  that  he  cannot  be  sub- 
jected to  the  judgment  of  any  court  unless  he  is  both  amenable  to  and 
has  been  served  with  the  process  of  that  court.  Whenever  there  is 
a  conflict  between  these  two  rights,  the  proper  attitude  of  the  court  is 
to  take  jurisdiction  of  the  case,  if  there  can  be  found  any  mode  of 
service  of  its  process  which  brings  a  defendant  before  the  court. 

Generally  speaking,  there  are  three  fact  conditions,  imder  any  one 
of  which  process  may  be  s'erved.  One  is  that  known  as  personal 
service.  This  is  always  a  good  service  (generally  speaking^  unless  the 
defendant  is  for  some  reason  at  the  time  privileged.  This  method 
was  tried,  and  it  has  been  adjudged  that  the  defendant  was  privil^ed. 
Another  is  the  equivalent  recognized  by  statutes  or  otherwise  of  per- 
sonal service,  as,  for  illustration,  service  by  leaving  a  copy  of  the  pro- 
cess at  the  dwelling  house  of  the  defendant,  or  other  authorized  place, 
with  an  adult  there  found. 

A  question  of  fact  has  been  raised  in  this  case  of  whether  the  de- 
fendant was  so  far  a  resident  of  this  district  as  that  he  could  'be  so 
served.  The  validity  of  such  a  service  could  be  tested  by  a  return 
setting  forth  the  fact  that  service  had  been  so  made.  No  resort  has 
been  made  to  such  a  test 

There  only  remains,  therefore,  the  third  method  of  service,  which 
is  that  now  attempted,  to  wit,  a  substituted  service.  A  trite  illustra- 
tion of  such  a  form  of  service  is  afforded  by  cases  in  which  service 
is  made  by  publication  or  otherwise. 

The  general  fact  situation  in  the  present  case  is  this:  If  the  de- 
fendant has  any  so-called  home  jurisdiction,  it  is  in  this  district,  and 
it  is  here,  if  anywhere,  that  he  is  amenable  to  the  service  of  process. 
It  is  urged  that,  if  the  court  cannot  acquire  jurisdiction  of  the  defend- 
ant, the  plaintiff  is,  as  a  practical  consequence,  prevented  f  rcMn  assert- 
ing the  right  given  him  by  the  act  of  Congress.  This  would  not  jus- 
tify the  court  in  usurping  jurisdiction,  but  it  does  call  upon  us  to  be 
scrupulously  careful  not  to  refuse  to  take  jurisdiction,  if  such  be  au- 
thorized under  R.  S.  §  4915.    This  cQurt  may  have  recourse  to  the 
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statutes  of  the  state  and  to  the  practice  in  vogue  in  the  state  courts 
in  all  "diviL  causes  other  than  equity,"  etc,  under  R.  S.  §  914  (Comp. 
St.  1916,  §  1537).  By  R.  S.  §  917  (Comp.  St.  1916,  §  1543),  the  Su- 
preme Court  is  empowered  "to  regulate  the  whole  practice"  in  chan- 
cery proceedings,  and  subordinate  to  this  R.  S.  §  918  (Comp.  St  1916, 
§  1544),  confers  a  like  power  upon  the  District  Courts. 

The  equity  rules  promulgated  by  the  Supreme  Court,  under  date 
of  November  4,  1912,  by  rule  13  (198  Fed.  xxii,  115  C.  C.  A.  xxii), 
provide  for  service  of  subpoena  only  by  personal  service,  or  by  copy 
left  at  the  "usual  place  of  abode"  of  the'  defendant,  etc. 

The  rules  of  this  court  as  adopted  by  the  then  Circuit  Court  do  not 
seem  to  specifically  provide  for  any  mode  of  service,  except  notices 
of  motions,  etc.,  in  pending  cases. 

[1]  It  is  in  consequence  in  effect  urged  by  counsel  on  both  sides 
of  this  question  that  the  validity  of  service  is  dependent  upon  the  oth- 
er question  of  whether  such  a  bill,  as  has  been  filed  in  this  case,  is 
an  original  proceeding  or  appellate.  It  is  clear  that  the  proceeding 
is  technically  not  appellate.  The  statutes  relating  to  the  issue  of  pat- 
ents provide  for  successive  appeals,  the  purpose  of  which  is  to  secure 
a  review  of  any  rulings  made,  and,  if  proper,  a  reversal  of  those  rul- 
ings. Such  proceedings  are  strictly  and  technically  appellate.  It  is 
likewise  clear  that  section  4915  strictly  and  technically  gives  original 
and  independent  jurisdiction  to  the  court  to  adjudge,  it  is  true,  the 
same  claim  of  right  which  was  made  in  the  other  proceedings,  and  to 
reach  a  judgment  which  is  different  from,  and  in  that  sense  a  reversal 
of,  the  ruling  made  by  the  Patent  Office,  but  the  ruling  thus  first  made 
remains  and  is  not  technically  reversed. 

This  is  the  view  exptessed  by  the  court  in  Butterworth  v.  Hoe,  112 
U.  S.  at  page  61,  5  Sup.  Ct  25,  28  L.  Ed.  656.  The  view  thus  ex- 
pressed is  entirely  consistent  with  the  comments  made  upon  it  in  Can- 
dy v.  Marble,  122  U.  S.  at  page  439,  7  Sup.  Ct.  1290,  30  L.  Ed.  1223. 

The  comment  that  "the  proceeding  is  in  fact  and  necessarily  a  part 
of  the  application  for  the  patent"  is  ex  vi  termini  obviously  true,  be- 
cause the  sole  purpose  of  such  a  bill  is  to  secure  the  grant  of  a  patent. 

The  distinction  before  pointed  out,  however,  remains  that  the  pro- 
ceeding, though  necessarily  part  of  the  application  for  a  patent,  is  an 
independent  proceeding,  and  not  appellate,  in  the  sense  of  being  an 
appeal  from  the  ruling  first  made.  In  other  words,  although  its  pur- 
pose is  to  secure  the  issue  of  a  patent,  the  issue  of  which  has  been  re- 
fused, it  does  not  seek  that  issue  through  a  reversal  of  the  ruling  first 
made,  but  through  an  independent  finding  that  the  applicant  is  enti- 
tled upon  the  merits  of  his  application  to  a  patent.  In  a  very  practi- 
cal sense  the  result  is  a  reversal,  but  such  is  not  its  legal  purpose  or 
effect. 

The  correct  view,  as  presented  in  Butterworth  v.  Hoe,  is  that  Con- 
gress has  provided  two  modes  of  procedure  through  and  by  which  a 
patent  may  issue.  One  is  the  usual  application  to  the  Commissioner 
of  Patents.  The  other  is  by  bill  in  equity.  It  is  true  that  resort  can- 
not be  had  to  the  latter  until  recourse  has  been  first  had  to  the  for- 
mer, but  the  two  proceedings  none  the  less  are  distinct,  separate,  and 
independent,  and  in  all  other  respects  than  that  indicated  are  in  the 
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alternative.  This  results  in  the  conclusion  that  no  aid  can  be  accord- 
ed the  plaintiffs  through  the  expedient  of  viewing  the  present  proceed- 
ing as  an  appellate  one,  and  we  are  driven  to  the  provisions  of  R.  S. 
§  4915,  for  such  aid  as  is  within  the  power  of  this  court  to  a€Eord. 

The  sections  preceding  4915  provide  for  a  mode  of  procedure  which 
may  in  its  course,  as  it  did  in  this  case,  reach  the  Supreme  Court  of 
the  District  of  Columbia.  That  is  the  high-water  mark  of  that  pro- 
ceeding. Then  comes  into  effect  section  4915,  which  is  operative  only 
after  the  other  proceeding  has  been  concluded. 

[2]  The  remedy  prescribed  is  one  by  bill  in  equity,  and  the  court 
having  cognizance  thereof  may  proceed  to  a  finding  that  the  appli- 
cant for  a  patent  should  have  one  issued  to  him,  and  such  findii^  is 
authority  to  the  Comnussioner  of  Patents  to  grant  letters  patent 
It  is  to  be  observed  that  what  is  to  be  determined  is  the  right  of  the 
applicant  There  may  be  cases  in  which  no  one  has  an  interest  in 
the  question  of  the  issue  of  the  patent  other  than  the  interest  of  the 
general  public.  In  such  cases,  the  requirement  is  that  a  copy  of  the 
bill  shall  be  served  upon  the  Commissioner  and  all  the  expenses  of  the 
proceeding  shall  be  borne  by  the  applicant.  There  is  in  this  provision 
rec(^;nition  of  the  fact  that  there  may  be  an  "opposing  party,"  and 
there  is  the  further  requirement  that  the  court  shall  not  proceed  to 
an  adjudication  until  after  "notice  to  adverse  parties  and  other  due 
proceedings  had." 

The  purpose  to  be  served  by  this  requirement  of  notice  is  obvious, 
but  the  proceeding  itself  in  its  main  purpose  and  character  is  not  only 
analogous  to,  but  it  is  essentially,  a  mandamus  proceeding,  directed 
to  the  Commissioner  of  Patents,  in  which  any  party  concerned  may 
intervene  pro  interesse  suo. 

The  point  is  not  directly  before  us  for  decision,  but  it  is  incidentally 
involved  in  disposing  of  the  motion  made,  as  our  conclusion  with  re- 
spect to  the  motion  is  that  we  should  not  make  any  order  for  a  sub- 
stituted service,  but  that  the  plaintiffs  in  the  bill  should  foUow  the 
injunctions  of  the  statute,  to  which  reference  has  been  made,  of  the 
service  of  a  copy  of  the  bill  upon  the  Commissioner,  or  of  notice  to 
adverse  parties,  or  both,  and  should  be  left  free  to  do  whatever  in 
their  judgment  is  a  compliance  with  the  statute,  as  well  as  a  compli- 
ance with  the  requirements  of  the  chancery  practice  and  equity  rules 
with  respect  to  sufficiency  of  parties.  In  illustration  of  the  latter  re- 
quirement, objection  might  be  made  to  a  bill  for  defect  of  parties  un- 
der rule  44  (198  Fed.  xxx,  15  C.  C.  A.  xxx).  Such  objection  could 
then  be  disposed  of.    It  would  be  premature  to  dispose  of  it  now. 

A  question  might  also  arise  whether  the  court  had  cognizance  of 
the  case  on  "notice  to  adverse  parties  and  due  proceedipgfs  had"  to 
enable  it  to  adjudge  the  questions  involved.  This  question,  as  all  oth- 
er questions  in  the  cause,  could  be  determined  when  the  decree  came 
to  be  entered,  whether  it  were  one  pro  confesso,  or  after  trial  on  bill, 
answer,  and  proofs.  R.  S.  §  4915,  it  is  to  be  observed,  makes  no  spe- 
cific provision  for  the  service  of  a  subpoena  or  a  copy  of  the  bill,  ex- 
cept in  case  of  the  Commissioner,  and  except,  also,  as  such  service 
may  be  implied  by  the  requirement  of  notice  and  otfier  due  proctjed- 
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ings.  All  such  questions  as  who  are  necessary  parties  to  such  a  Inll, 
and  whether  notice  in  fact,  however  and  wherever  given,  is  a  compli- 
ance with  the  statute,  may  be  determined  at  the  proper  time. 

The  formal  motion  before  us  is  formally  disposed  of  by  being  de- 
nied without  prejudice. 


LUTKN  T.  WILSON  REINFORCED  CONORETrB  CO.  et  aL 
district  Court,  D.  Nebraska,  Linoolu  Dlvlsloa.    July  24,  1917.) 

No.  19. 

1.  Patbnts  ^s»328 — IuFBiROXUsNT— Beinfobobd  ConcBSTX  ConaxBUCTioN.  . 

The  I/Uten  patent.  No.  999,663,  for  a  tension  member  wltb  an  anchor 
tip  for  nee  in  ccnicrete  oonstructlon,  held  not  Infringed. 

2.  Patknts  •=»828 — Invention— RxiirroBCED  OoNCBBrE  Bbidoes. 

The  Lnten  patents,  Na  818,386,  No.  853,202,  and  Na  863,203,  aU  relat- 
ing to  methods  of  using  reinforcing  members  iu  concrete  arch  bridges, 
held  void  for  lack  of  invention,  in  view  of  the  prior  art 

In  Equity.  Suit  by  Daniel  B.  L,uten  against  the  Wilson  Reinforced 
Concrete  Company,  m  which  the  State  of  Nebraska  intervenes.  Bill 
dismissed. 

Russell  T.  MacFall,  of  Indianapolis,  Ind,,  and  Frank  H.  Drury,  of 
Chicago,  111.,  for  plaintiff. 

W.  F.  Mbran,  of  Nebraska  City,  Neb.,  for  defendant. 

Willis  E.  Reed,  Atty.  Gen.,  Dexter  Barrett,  Deputy  Atty.  Gen.,  and 
Wallace  R.  Lane,  of  Chicago,  111.,  for  intervener. 

MUNGER,  District  Judge.  Suit  by  Daniel  B.  Luten,  alleging  in- 
fringement of  letters  patent  issued  to  him.  Of  these  no  evidence  was 
submitted  relating  to  patents  numbered  852,970,  852,971,  853,183,  and 
933,771.  The  patents  relied  upon  are  numbered  818,386,  853,202, 
853,203,  999,663,  but  complainant  has  abandoned  all  claims,  and  has 
asked  to  dismiss  his  bill  of  complaint,  which  leave  will  be  granted,  as 
to  all  other  claims  except  as  to  claims  1  and  7  of  patent  numbered 
818,386,  claim  16  of  patent  numbered  853,202,  claims  9,  12,  14,  16, 
and  18  of  patent  numbered  853,203,  and  claim  6  of  patent  numbered 
999,663. 

In  a  general  way  these  patents  relate  to  methods  of  using  reinforcing 
members  in  connection  with  concrete,  especially  in  the  construction  of 
arches  of  bridges. 

[1]  The  claim  in  patent  No.  999,663  is  for  the  use  in  combination 
with  hardened  plastic  material,  of  a  tension  member  with  an  anchor 
tip  of  a  spiral  of  increasing  curvature  tangential  to  the  tension  mem- 
ber and  imbedded  in  the  plastic  material.  Complainant  charged  that 
a  bridge  built  by  some  of  the  defendants  infringed  upon  this  patent. 
The  plans  called  for  the  use  of  a  hook  at  the  end  of  the  metallic  ten- 
sion members,  but  the  evidence  shows  that  these  plans  were  not  fol- 
lowed, and  that  the  tension  members  had  no  curvature  at  or  near  the 
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ends,  and  reUance  was  placed  upon  friction  as  a  bond.    As  there  was 
no  infringement  of  the  patent,  no  further  discussion  of  it  is  necessary. 
[2]  The  claim  in  patent  853,202  reads  as  follows: 

"18.  A  concrete  bridge  having  a  concrete  q;>andrel  eztoided  back  of  the 
abutments  with  uprlgbt  rods  or  bars  Imbedded  near  the  ends  ot  the  apandr^' 

The  evidence  shows  that  this  form  of  structure  was  anticipated  by 
a  number  of  patents  and  publications,  especially  by  the  Von  Emperger 
patent  of  June  1,  1897,  and  by  the  Monier  construction.' 

The  claims  in  controversy  in  patent  853,203  relate  chiefly  to  the 
placing  of  reinforcing  and  tension  members  in  the  arch  or  floor  of  the 
bridge  transverse  to  the  axis  in  connection  with  other  members  im- 
bedded in  the  spandrels.  The  Monier  method  of  construction  com- 
pletely anticipates  any  claims  of  complainant's  patent  that  the  de- 
fendants' bridge  can  be  said  to  follow.  The  defendants'  expert  is  clear 
upon  this  point,  and  the  figure  and  drawings  of  the  Monier  patent  and 
the  graphic  delineation  of  its  use  published  in  the  Engineering  News 
of  1893  leave  no  doubt.  The  use  of  a  reading  glass  as  a  magnifier 
makes  certain  the  form  of  construction  used  in  that  published  article. 
Other  patents,  publications,  and  uses  of  similar  construction  show  a 
state  of  the  art  such  that-Luten  has  no  claim  to  invention  for  any  of 
these  claims  that  the  defendants'  bridge  has  followed. 

The  remaining  patent,  No.  818,386,  involves  two  claims.  Claim  1 
reads  as  follows:  ' 

"An  arch  having  Imbedded  therein  a  plurality  of  tension  members  passing 
alternately  across  the  rib,  said  members  being  low  at  the  crown  and  high 
at  the  haunches,  and  each  of  said  members  pas^ng  across  the  rib  at  different 
longitudinal  iwints  from  the  others,  substantially  as  described.** 

Claim  7  is  as  follows: 

"An  arch  having  Imbedded  therein  rods,  bars  or  other  tension  members 
In  two  or  more  series,  following  one  face  of  the  arch  rib,  thence  across  and 
following  the  other  face  of  the  rib,  the  i)olnts  of  crossing  for  the  different 
series  being  angularly  or  laterally  dlsplaoed  with  respect  to  eadi  other,  gnb- 
stantially  as  described." 

These  claims  attempt  to  cover  the  positioning  of"  members  where 
stresses  will  occasion  fractures.  The  principles  that  govern  the  loca- 
tion of  the  danger  points  from  live  loads  were  old  when  Luten  entered 
this  field.  Writers  and  inventors  had  indicated  the  methods  of  cor- 
recting these  dangers  by  the  use  of  tension  members  substantially  as 
Luten's  patent  attempts  to  apply  the  correction. 

In  view  of  the  state  of  the  art,  Luten  cannot  be  said  to  have  sup- 
plied more  than  ordinary  mechanical  or  engineering  skill  in  giving 
functions  to  tension  members  when  applied  to  the  problem  of  arches 
upon  which  is  to  be  imposed  a  live  load. 

For  these  reasons,  a  decree  may  be  prepared,  dismissing  complain- 
ant's  bilL 
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UNITED  STATES  t.  HIRSCH. 
(Dlatrlct  Court,  E.  D.  New  York.    November  11,  1918.) 

AjOCT    and    NAVT    «=»36 — OFFBNSES    BT    PSBaONS    in    MIUTABY    SEBVIOK-Jtr- 

BisDionoN  OF  Givn.  Oottbis. 

Articles  of  War  enacted  August  29,  1916  (Comp.  St  1916,  (  2308a),  do 
not  deprive  the  dvll  courts,  either  In  time  of  peace  or  war,  of  the  con- 
current Jurisdiction  previously  vested  in  them  over  crimes  against  either 
federal  or  state  law,  conunltted  within  the  United  States,  by  persons  sub- 
ject to  military  law. 

Criimnal  prosecution  by  the  United  States  against  Harry  Jean  Hirsch 
and  17  others.  On  plea  to  the  jurisdiction  by  defendant  Hirsch.  Over- 
ruled. 

Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  and  H.  Harvey  Har- 
■wood,  Asst  U.  S.  Atty.,  of  New  York  City. 

Stephen  C.  Baldwin,  of  New  York  City,  for  defendant 

CHATFIELD,  District  Judge.  Under  a  plea  denying  jurisdiction 
to  the  court,  motion  is  made  by  Harry  J.  Hirsch,  one  of  the  defend- 
ants (18  in  number)  in  the  above-entitled  action,  to  dismiss  the  indict- 
ment as  against  him,  and  for  an  order  directing  his  release,  and  that 
all  charges  relating  to  the  matters  set  forth  in  the  indictment  be  left 
exclusively,  so  far  as  he  is  concerned,  to  the  military  forces  of  the  Unit- 
ed States  for  hearing  before  a  military  court,  under  the  present  Arti- 
cles of  War. 

The  indictment  charges  a  conspiracy  to  defraud  the  United  States, 
between  July  15,  1916,  and  September  ip,  1918,  and  the  commission  of 
overt  acts,  attributed  to  each  -of  the  defendants,  between  August,  1916, 
and  August,  1918. 

The  defendant  making  the  motion  is  a  colonel  of  the  Regular  Army 
detailed  to  the  Quartermaster's  Corps.  His  present  application  is  based 
upon  the  language  of  the  Articles  of  War,  adopted  by  the  act  of  Con-* 
gress  of  August  29,  1916,  and  contained  in  the  Army  Appropriation 
Bill  of  that  date  (39  Statutes  at  Large,  chapter  418,  at  page  650  [Comp. 
St.  1916,  §  2308a)). 

This  new  codification  "shall  at  all  times  and  in  all  places  govern  the 
armies  of  the  United  States,"  and  took  the  place  of  old  section  1342 
of  the  Revised  Statutes,  which  was  repealed,  in  so  far  as  inconsistent 
with  the  new  law.  But  it  especially  provides  that  all  offenses  commit- 
ted prior  to  August  29,  1916,  shall  be  governed  by  the  law  as  it  stood 
before  that  date ;  that  is,  by  old  section  1342  of  the  Revised  Statutes. 

It  would  therefore  follow  that  some  of  the  acts  of  conspiracy  al- 
leged in  the  indictment  might  prove  to  have  occurred  before  August 
29,  1916,  and  would  be  considered  under  the  provisions  of  former  sec- 
tion 1342,  while  the  new  articles  would  be  in  force  as  to  matters  oc- 
curring after  that  date. 

But  if  the  indictment  will  lie  against  the  defendant  Hirsch,  under 
the  new  section  1342,  its  validity  would  not  be  affected  by  the  amend- 
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ment  of  1916,  for  it  might  include  any  act  within  three  years  prior  to 
the  filing  of  the  indictment.  On  the  other  hand,  if  the  defendant 
Hirsch's  contention  is  correct,  further  consideration  would  be  required, 
in  order  to  determine  whether  any  part  of  the  alleged  conspiracy,  or 
the  commission  of  overt  acts,  antedated  August  29,  1916. 

Passing  to  a  consideration  of  the  point  resdly  presented,  we  find  that 
under  the  previous  Articles  of  War  concurrent  jurisdiction  was  given 
to  the  civil  courts  and  to  courts-martial  to  deal  with  any  oflFender  who 
happened  to  be  at  the  time  within  the  court's  jurisdiction.  Under  this 
law  both  courts-martial  and  civil  courts  necessarily  respected  tfie  ju- 
risdiction which  was  being  exercised  by  the  other,  and  the  court  first 
apprehending  the  defendant  was  thus  able  to  proceed  with  a  trial,  with- 
out reference  to  the  concurrent  jurisdiction  of  the  other.  In  the  same 
way  double  jeopardy  was  avoided.  Each  statute  was  therefore  valid, 
and  constitutional  rights  were  entirely  preserved. 

This  construction  was  upheld  in  the  cases  of  Dynes  v.  Hoover,  61 
U.  S.  65,  15  L.  Ed.  838,  Coleman  v.  Tennessee,  97  U.  S.  509,  24  L.  Ed. 
1118,  Grafton  v.  United  States,  206  U.  S.  333,  27  Sup.  Ct  749,  51  L. 
Ed.  1084,  11  Ann.  Cas.  640,  and  Franklin  v.  United  States,  216  U.  S. 
559,  30  Sup.  Ct.  434,  54  L.  Ed.  615. 

The  new  Articles  of  War  embodied  many  paragraphs  worded  in  ex- 
actly the  same  way  as  those  previously  in  force,  but  new  sections  have 
been  added,  and  some  sections  have  been  so  changed  as  to  require  con- 
struction by  the  courts  with  reference  to  the  matters  considered  in  the 
cases  above  cited. 

The  general  paragraph  conferring  jurisdiction  read : 

"Tbe  armies  of.  the  United  States  shall  be  governed  by  the  following  rules 
and  articles." 

To  this  has  been  added  the  words  "at  all  times  and  in  all  places." 
This  change  was  evidently  inserted  to  cover  the  needs  of  the  army  when 
on  foreign  soil  (as,  for  instance,  in  Mexico),  and  to  avoid  the  possible 
contention  that  the  "armies  of  the  United  States"  included  only  the 
forces  of  the  United  States  within  its  borders.  But  the  defendant  here 
claims  that  the  intent  of  the  provision  is  to  exclude,  even  within  tbe 
United  States,  the  exercise  of  any  jurisdiction,  other  than  that  of  the 
Articles  of  War,  over  the  members  of  the  army. 

Article  12  is  new,  and  gives  general  courts-martial  "power  to  try  any 
person  subject  to  military  law  for  any  crime  or  offense  made  punisha- 
ble" by  the  Articles  of  War.  The  defendant  argues  that  this  excludes 
the  exercise  of  jurisdiction  by  any  civil  court. 

A  new  section  (article  15)  states  that  the  jurisdiction  conferred  upon 
courts-martial  "shall  not  be  construed  as  depriving  military  commis- 
sions, provost  courts,  or  other  military  tribunals  of  concurrent  juris- 
diction" over  offenses  triable  by  those  bodies.  The  point  is  made  by 
the  defendant  that  the  words  "civil  tribunals"  are  not  specifically  in- 
cluded, and  it  is  argued  that  their  former  concurrent  jurisdiction  is 
thereby  inferentially  repealed. 

The  new  articles  show  recognition  of  the  existence  and  procedure  of 
civil  criminal  courts  by  the  wording  of  the  authority  to  subpoena  wit- 
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nesses  before  courts-martial  and  by  the  authority  to  punish  those  who 
disobey  subpoenas,  through  a  proceeding  "in  the  District  Court  of  the 
United  States,"  and  add  the  words  "jurisdiction  being  hereby  confer- 
red upon  such  courts  for  such  purpose"  (articles  22  and  23).  This  last 
provision  was  evidently  made  necessary  from  the  fact  that  the  District 
Courts  of  the  United  States  did  not  have,  prior  to  this  legislation,  ju- 
risdiction to  punish  for  contempt  committed  before  a  court-martial  or 
in  defiance  of  its  subpoena.  But  the  defendant  argues  that  these  words 
show  a  limitation  of  the  jurisdiction  of  the  District  Court  to  the  ex- 
press powers  therein  conferred. 

The  other  sections  of  the  new  Articles  of  War  present  no  phase  of 
the  present  subject  different  from  the  former  articles  until  we  reach 
section  74,  under  the  general  subdivision  of  "Arrest — Confinement" 
Article  74  (which  takes  the  place  of  the  former  article  59)  provides 
that: 

"When  any  person  subject  to  military  law  •  •  •  Is  accnsed  of  a  crime 
or  offense  committed  wltblu  the  geographical  limits  of  the  states  of  the  Un- 
ion and  the  District  of  Columbia,  and  punishable  by  the  laws  of  the  land,  the 
commanding  officer  is  required,  except  in  time  of  war,  tipon  application  duly 
made,  to  use  his  utmost  endeavor  to  deliver  over  such  accused  person  to  the 
dvll  authorities,  or  to  aid  the  officers  of  Justice  in  apprehending  and  secur- 
ins  him,  in  order  that  be  may  be  brought  to  trial.  Any  commanding  officer 
wbo  upon  such  application  refuses  or  willfully  neglects,  except  In  tUne  of 
war,  to  deliver  over  such  accused  person  to  the  civil  authorities  or  to  aid 
the  officers  of  Justice  In  apprehending  and  securing  him,  shall  be  dismissed 
from  the  service  or  suffer  such  other  puniahment  as  a  oourt-martlal  may  di- 
rect" 

The  words  "except  in  time  of  war"  are  old,  but  are  of  course  sig- 
nificant at  the  present  moment,  for  the  case  at  bar  arises  when  the 
United  States  is  at  war,  and  .the  evident  purpose  of  the  section  is  to 
provide  that  an  army  officer  is  not  to  be  delivered  over  or  hunted  out 
and  run  down  by  the  army  upon  the  demand  of  the  civil  authorities, 
if  his  services  in  time  of  war  are  required  in  the  army. 

The  new  words,  "the  geographical  limits  of  the  states  of  the  Union 
and  the  District  of  Columbia,"  evidently  specify  the  territory  between 
the  Atlantic  and  Pacific  Ocean  and  between  the  Canadian  boundary  and 
the  Mexican  line,  and  they  thus  include  the  civil  authorities  of  the 
United  States ;  but  the  section  is  not  limited  to  crimes  or  offenses  com- 
mitted against  a  state  or  its  inhabitants  or  the  EHstrict  of  Columbia,  or 
under  state  laws,  as  opposed  to  laws  of  the  United  States. 

The  penalty  of  dismissal  from  the  service  applies  as  before  to  a  re- 
fusal or  neglect  to  aid  the  the  civil  authorities  "except  in  time  of  war." 
This  bears  out  the  contention  of  the  government  that  the  law  does  not 
and  cannot  mean  to  prohibit  all  delivery  of  accused  military  persons 
during  war  time.  On  the  contrary,  it  is  evidently  intended  to  give  the 
military  officers  discretion  in  war  time  as  to  whether  a  person  should 
be  delivered,  but  to  make  such  delivery  compulsory  when  the  nation  is 
not  at  war. 

When  we  reach  articles  83,  84,  87,  92,  93,  and  94,  we  find  definitions 
of  military  offenses  similar  to  those  defined  as  crimes  in  the  civil  Penal 
Code. 
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Article  92  provides  the  penalty  of  death  for  murder  or  rape  "as  a 
court-martial  may  direct ;  but  no  person  shall  be  tried  by  court-martial 
for  murder  or  rape  committed  within  the  geographical  limits  of  the 
states  of  the  Union  and  the  District  of  Columbia  in  time  of  peace." 
This  adds  to  the  language  of  old  section  58  the  words  quoted  above, 
but  the  provision  conferring  jurisdiction  is  no  broader  than  the  words 
of  the  old  statute,  "shall  be  punishable  by  court-martial." 

Article  93  provides  in  similar  words  with  reference  to  the  other 
crimes  formerly  covered  by  section  58. 

Article  94  is  as  follows : 

"Frauds  againtt  the  Government.— Ax^  person  snbject  to  military  law  wtn 
makes  or  cauEles  to  be  made  any  dalm  against  tlie  United  States,  or  as; 
oflScer  tbereof,  knowing  such  claim  to  be  false  or  fraudnlent;  or 

"Who  presents  or  causes  to  be  presented  to  any  person  in  the  dvll  or 
military  service  thereof,  for  approval  or  payment,  any  claim  against  tlie 
United  States  or  any  officer  thereof,  knowing  sudi  claim  to  be  false  or  fraod- 
nlent;  or 

"Who  enters  Into  any  agreement  or  conspiracy  to  defraud  the  United 
States  by  obtaining,  or  aiding  others  to  obtain,  the  allowance  or  payment  of 
any  false  or  fraudulent  daim,"  etc. 

The  remaining  articles  present  no  particular  variation  from  the  ques- 
tions stated  above.  Article  96  and  article  104  are  general  sections  to 
cover  matters  not  before  expressly  defined,  and  by  a  separate  section 
of  the  Appropriation  Law  of  August  29,  1916,  the  provisions  of  the 
Articles  of  War  are  in  some  respects  not  to  take  effect  until  March 
1,  1917.  Article  92,  which  includes  definition  of  the  offense  similar  to 
that  in  the  present  indictment,  was,  however,  to  take  effect  at  once. 

The  question  of  martial  law  during  the  occupation  of  a  military 
force  is  not  involved  in  this  application.  Under  such  conditions  the 
Articles  of  War  may  become  the  sole  law  of  the  place,  and  the  civil 
law  or  territorial  laws  would  be  suspended.  Even  in  a  foreign  coun- 
try, the  new  Articles  of  War  would  be  the  code  under  which  the  army 
would  be  governed.  Coleman  v,  Tennessee,  supra,  97  U.  S.  at  pages 
516  and  517,  24  L,.  Ed.  1118. 

But  the  question  involved  in  the  present  motion  is  simply  whether 
the  new  Articles  of  War  have  repealed  by  act  of  Coi^jress  the  con- 
current jurisdiction  previously  vesting  under  the  Constitution  in  civil 
courts  for  the  trial  of  crimes  committed  by  an  officer  or  member  of 
the  army,  and,  if  not,  whether  the  new  language  produces  that  effect 
in  time  of  war,  even  though  the  army  does  not  act  under  the  Articles 
of  War,  to  exert  its  own,  and  in  such  case  superior,  jurisdiction  to 
deal  with  the  charge  by  retaining  physical  control  of  the  accused,  and 
by  proceeding  to  hear  and  dispose  of  the  case  before  relinquishing  him 
for  civil  arrest  (article  74). 

But  in  these  respects  the  new  Articles  of  War  show  no  intent  on 
the  part  of  Congress  to  limit  jurisdiction  over  crimes  to  courts-martiaJ 
even  in  time  of  war.  The  language  of  the  sections  is  in  each  case  evi- 
dently intended  to  confer  jurisdiction  on  the  army;  but  it  does  not, 
except  in  express  instances,  restrict  such  other  jurisdiction  as  may  al- 
ready exist.  Nor  does  the  language  support  the  proposition  that  the 
changes  were  intended  by  inference  to  effect  a  different  result 
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The  defendant  has  drawn  a  wrong  conclusion  from  the  words  ex- 
tending concurrent  military  jurisdiction  over  certain  matters,  which 
previously  had  been  debatable,  and  has  sought  to  show  a  similar  ex- 
tension in  the  nature  of  the  jurisdiction  conferred.  But  the  words 
which  actually  create  the  jurisdiction  (as  opposed  to  those  defining  its 
application  to  specific  matter^)  are  the  same  in  the  new  law  as  in  the 
old. 

The  defendant  has  likewise  incorrectly  interpreted  the  words  de- 
fining the  territory  within  which  the  Articles  of  War  shall  be  in  force, 
by  assuming  that  these  words  are  made  a  limit  to,  and  a  part  of,  the 
definition  of  what  kind  of  jurisdiction  shall  be  exercised  therein.  His 
error  in  interpretation  of  the  words  "within  the  geographical  limits 
of  the  states  of  the  Union  and  the  District  of  Gilumbia"  has  been  al- 
ready pointed  out,  and  further  illustrates  the  idea  on  his  part  that 
these  words  affect  the  nature  of  the  jurisdiction,  itself,  which  is  con- 
ferred within  those  limits. 

But  there  is  nothing  in  the  entire  Code  as  amended  which  supports 
the  idea  that  the  law  in  its  present  form  confers  sole  jurisdiction  upon 
the  military  authorities  in  any  different  way,  or  of  any  different  na- 
ture, than  that  which  was  conferred  by  the  law  previously  in  force 
and  interpreted  by  the  cases  above  cited. 

In  the  present  case  the  defendant  has  in  effect  been  delivered  over  to 
the  civil  authorities,  even  in  time  of  war,  by  the  mere  fact  that,  without 
interference  from  his  superior  (rfficers,  he  has  been  subjected  to  arrest, 
and  has  been,  and  is  being,  allowed  to  appear  to  answer  the  charge. 
The  jurisdiction  of  the  dvil  court  is  therefore  comfdete,  and  will  con- 
tinue so  far  as  is  proper  and  necessary,  giving  due  regard  to  the  needs 
of  the  country  as  expressed  through  its  military  officers.  His  limits 
of  confinement  have  been  enlarged  on  bail,  but  tne  rights  of  this  court 
to  proceed  when  he  is  before  it,  in  the  usual  meaning  of  those  words, 
have  been  in  no  way  repealed  by  the  passage  of  the  present  Articles  of 
War. 

The  defendant  will  therefore  be  required  to  plead  generally  to  the 
indictment,  and  his  sp€cial  plea  to  jurisdiction  will  be  overruled. 


AI/TMAN  v.  NEW  HAVEN  UKION  CO. 

(District  Oonrt,  D.  Connecticut    November  2,  1918.) 

No.  1427. 

1.  OoFTBiOHTS  «=>83 — Suit  roB  ImnasatanssT — Ktidercb. 

In  a  suit  for  Infringement  of  copyright,  a  receipt  given  by  complainant 
on  settlement  with  another  Infringer,  from  whom  defendant  obtained  the 
photograph  which  It  copied,  held  not  admissible  as  a  defense,  although 
competent  as  bearing  upon  the  equities  between  the  parties ;  the  rule  being 
no  cUfferent  In  copyright  cases  than  In  other  actions. 

2.  CoPTBiOHTS  €=»9 — Subjects  of  CoPYMOnT — Photograpii. 

A  photograph  of  a  high  school  class,  made  under  an  arrangement  by 
wbleb  tJie  photo^:apher  was  to  receive  for  his  work  only  the  proceeds  of 
soch  copies  as  he  might  sell,  held  copyrigbtaUe  by  him. 
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3.  CoPTBiOHTS  ^»77 — Infbingevkkt — Joint  Infbiitgebs. 

One  who  obtained  and  published  a  copy  of  a  photograph,  whldi  was  an 
infringement  of  a  copyright,  but  without  knowledge  of  the  f^t,  was 
not  a  joint,  bat  an  Independent,  Infringer. 

4.  CoFTBioBTs  «=>52 — Suit  fob  Iitfbinoeuknt — Defenses. 

That  defendant  Innocently  publiabel  a  copy  of  a  photograph,  and  had  na 
knowledge  that  It  was  copyrighted.  Is  dot  a  defense  to  a  salt  for  1d- 
frlngement  of  the  copyright 

In  Equity.  Suit  by  Charles  Albert  Altman  against  the  New  Haven 
Union  Company.    Decree  for  complainant. 

Arthur  W.  Chambers,  of  New  Haven,  Conn.,  for  plaintiff. 
Philip  Pond,  of  New  Haven,  Conn.,  for  defendant. 

THOMAS,  District  Judge.  This  is  a  bill  alleging  infringement  of 
a  copyrighted  photc^^raph,  containing  the  usual  prayer  for  an  injunc- 
tion and  damages,  and  the  action  is  based  upon  the  provisions  of  the 
Copyright  Law  of  March  14,  1909,  c.  320,  35  Stat.  1075,  as  amended 
by  Act  Aug.  24,  1912,  c.  356,  37  Stat.  488,  Act  March  2,  1913,  c  97. 
37  Stat.  724,  and  Act  March  28,  1914,  c.  47,  38  Stat.  311  (Comp.  St 
1916,  §  9517  et  seq.). 

The  answer  is  in  effect  a  general  denial,  and  sets  up  certain  facts 
which  show  the  circumstances  under  which  the  picture  was  printed, 
all  of  which  amount  to  a  confession  and  avoidance  of  the  claims  of 
the  plaintiff,  that  the  photograph  was  not  copyrightable,  and  that  the 
plaintiff  was  paid  in  full  by  reason  of  the  receipt  given  for  $300  in 
settlement  of  a  suit  in  this  court  entitled  Altman  v.  New  Haven  Print- 
ing Co.  et  al. 

The  relevant  facts  upon  which  this  decision  must  be  based  are  found 
to  be  as  follows : 

The  graduating  class  of  the  New  Haven  High  School  of  1914,  act- 
ing through  a  committee  duly  appointed,  arranged  with  The  New 
Haven  Printing  Company  td  print  its  Class  Book,  which  was  to  con- 
tain, among  other  things,  a  group  photograph  of  the  class. 

In  order  to  secure  this  photograph,  a  committee  of  the  class  was 
appointed  to  make  the  necessary  arrangements,  to  the  end  that  a  prop- 
er photograph  could  be  secured,  which  could  also  be  sold  separately 
to  such  of  the  individual  members  of  the  class  as  desired  to  secure  a 
copy. 

After  conferring  with  various  photographers,  arrangements  were 
finally  made  with  the  plaintiff,  whereby  he  was  to  take  the  picture  of 
the  class  on  the  front  steps  of  the  High  School  building,  and  for  which 
he  was  to  receive  $1.50  for  each  photograph  sold  to  such  members  of 
the  class  as  desired  to  purchase  a  copy  at  that  price.  The  plaintiu 
was  under  no  other  contract  as  to  price  than  as  stated;  i.  e.,  no  ar- 
rangement or  contract  was  made  whereby  he  was  to  receive  any  pay 
for  his  services  as  a  photographer.  At  the  appointed  time  the  class, 
some  500  in  number,  assembled  on  the  frrait  steps  of  the  High  School. 
The  plaintiff  is,  and  has  been  for  some  years  past,  one  of  the  leading 
photographers  of  the  city,  and  has  had  a  wide  and  varied  experience 
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in  taking  all  kinds  of  indoor  and  outdoor  photographs,  and  thoroughly 
understands  the  art.  He  grouped  the  members  of  the  class,  arranged 
their  positions,  and  did  all  of  the  work  necessary  to  secure  a  proper 
negative,  from  which  an  acceptable  photograph  could  be  made,  and 
'which  resulted  in  a  pleasing,  satisfactory,  smd,  so  far  as  such  a  pro- 
duction may  be, 'an  artistic  photograph,  at  least  sufficiently  so  as  to 
bring  it  within  the  realm  of  those  things  which  may  be  copyrighted  in 
accordance  with  the  provisions  of  the  Copyright  Law  of  1909,  as 
axnended. 

As  soon  as  the  photograph  was  developed,  steps  were  immediately 
taken  by  the  plaintiff  to  protect  his  rights  in  the  same  by  applying  to 
the  Copyright  Office  in  Washington,  and  pursuant  to  the  steps  so  tak- 
en, and  in  conformity  with  law,  on  May  23,  1914,  plaintiff  received 
his  certificate  of  registration  under  the  seal  of  the  Copyright  Office. 
The  negative  from  which  the  photographs  .were  printed  was  marked 
by  the  plaintiff  in  conformity  with  the  provisions  of  law,  so  that  all 
phot(^aphs  made  from  the  negative  were  properly  and  legally  marked. 
In  due  time  the  proper  members  of  the  class  committee  submitted 
the  photograph  to  the  New  Haven  Printing  Company  for  entry. in  the 
Class  Book.  The  photograph  was  too  large,  and  it  was  decided  that 
it  was  necessary  to  cut  die  picture  down ;  hence  the  members  of  the 
committee  having  charge  of  the  matter  cut  the  top  and  bottom  of  the 
photograph  off.  In  doing  so,  all  of  the  backgrotmd  and  foreground 
were  taken  away,  leaving  only  the  members  of  the  class,  with  a  scant 
margin  around  the  four  sides  of  the  picture.  In  cutting  off  the  top 
or  background  of  the  picture,  all  of  the  High  Sdiool  building  shown 
in  the  original  disappeared;  and  in  cutting  away  the  front  or  fore- 
ground, all  of  the  street  and  some  of  the  sidewalk  disappeared,  and 
with  them  the  copyright  marks:  "©  Altman,  New  Haven,  Conn.  N. 
H.  H.  S.  1914." 

In  this  reduced  condition  the  photograph  was  taken  by  the  class 
committee  to  the  Stoddard  Engraving  Company,  which  made  a  copper 
cut  from  which  the  New  Haven  Printing  Company  printed  the  pic- 
tures. But  it  was  finally  decided  that,  instead  of  including  the  picture 
as  part  of  the  book,  it  should  be  printed  separately  and  distributed 
with  the  book  to  each  member  of  the  class  purchasing  the  book,  and 
some  350  or  more  were  thus  printed  by  the  New  Haven  Printing  Com- 
pany and  distributed  to  the  members  of  the  class.  This  reduced  the 
sale  of  photographs  the  plaintiff  expected  to  make,  because  by  purchas- 
ing the  Class  Book  each  member  thereby  secured  a  copper-plate  photo 
identical  with  the  original  photo,  except  for  the  trimming  and  cutting 
off  as  above  described.  In  fact,  the  sales  by  the  plaintiff  of  his  orig- 
inal photograph  were  so  few  as  to  make  them  negligible. 

The  defendant  is,  and  has  been  for  many  years  past,  the  publisher 
of  one  of  the  large  newspapers  of  the  state,  printing  a  daily  and  Sun- 
day edition  of  many  thousand  copies,  and  has  a  wide  and  extensive 
circulation  in  the  city  of  New  Haven  and  vicinity,  and  is  always  active 
in  advancing  the  civic  interests  of  the  city,  and  takes  a  lively  interest 
in  all  that  pertains  to  the  educational  welfare  of  the  community. 
Through  one  of  its  reporters,  duly  assigned  by  the  manager  of  the 
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paper  for  such  purpose,  it  secured  one  of  the  photographs  of  the  dass, 
made  from  the  Stoddard  Engraving  Company's  plate  and  printed  by 
the  New  Haven  Printing  Company,  for  the  purpose  of  using  the  same 
by  way  of  embelhshment  to  a  "story"  or  news  item  in  its  issue  of  Sun-  V' 
day.  May  31,  1914,  concerning  the  graduating  class  of  the  New  Haven  I 
High  Sdiool,  which  was  then  soon  to  graduate.  From  such  photo-  1 
graph,  in  its  own  photo-engraving  rooms,  a  proper  cut  was  made,  1 
and  the  picture  printed  in  the  Sunday  issue  of  May  31,  1914.  This  |- 
was  done  without  knowledge  that  the  original  photograph  was  copy-  J 
righted,  and  without  knowledge,  so  far  as  the  evidence  shows,  Aat  the  i 
picture  then  in  its  possession  and  printed  in  its  newspaper  was  even 
a  copy  of  a  copyrighted  photograph.  The  evidence  is  conclusive  that 
the  acts  of  the  defendant  in  printing  the  picture  were  entirely  inno- 
cent, and  that  its  violation  of  the  plaintiff's  rights,  if  any,  was  tech- 
nical in  the  highest  degree. 

[1]  On  August  25,  1915,  the  plaintiff  brought  suit  in  this  court 
against  the  New  Haven  Printing  Company,  the  members  comprising 
it,  and  the  Stoddard  Engraving  Company  for  violation  of  his  copy- 
right for  the  acts  above  set  forth,  vvhich  suit  was  on  the  13th  of  Oc- 
tober, 1914,  settled,  and  a  release  given,  as  appears  from  the  follow- 
ing receipt,  which  was  offered  in  evidence  at  die  trial  of  this  case,  and 
tentatively  received,  subject  to  final  ruling  at  this  time: 

"Whereas,  the  Stoddard  BngraTlng  Company,  a  Connectlcnt  corporation, 
doing  business  In  New  Haven,  Cminecticut,  and  EUward  O.  Fentoa  and  Fred- 
erick A.  Krooner,  Individually  and  doing  buiSlness  under  the  name  and 
style  of  Fenton  &  Krooner  and  New  Havea  Printing  C5onipany,  have  Infringed 
the  copyright  of  Charles  A.  Altman,  for  a  photograph  entitled  'New  Haven 
High  Sdiool  1914  Graduating  Class';   and 

"Whereas,  suit  has  been  instituted  by  said  Charles  A.  Altman  against  said 
Edward  G.  Fenton  and  Frederick  A.  Krooner,  individually  and  under  the 
name  and  style  of  Fenton  &  Krooner  and  New  Haven  Printing  Company,  and 
the  same  is  now  pending  in  the  District  Court  of  the  United  States,  IHs- 
trlct  of  Connecticut;  and 

"Whereas,  the  said  Stoddard  Engraving  Compaoy  and  said  Edward  G. 
Fenton  and  Frederick  A.  Krooner,  individually  and  aa  Fenton  &  Krooner 
and  as  New  Haven  Printing  Company,  agree  to  discontinue  said  infringe- 
ment: 

"Now,  therefore.  In  consideration  of  the  sum  of  three  hundred  dollars 
($300)  in  hand  paid,  'the  receipt  of  which  Is  hereby  acknowledged,  I  do  here- 
by rellnQulsh  any  and  all  claims  I  have  against  the  said  Stoddard  Engrav- 
ing Company,  said  Edward  G.  Fenton  and  Frederick  A.  Krooner,  individual- 
ly and  under  the  name  and  style  of  Fenton  &  Krooner  and  New  Haven  Print- 
ing Company,  arising  out  of  said  infringement. 

"Dated  at  New  Haven,  this  13th  day  of  October,  1914. 

"Charles  A.  Altman, 
"By  George  E.  Hall,  EUs  Attorn^." 

Not  until  April  12,  1915,  and  nearly  a  year  after  the  infringonent 
complained  of,  did  the  plaintiff  bring  this  suit  against  this  defendant 
While  this  fact  has  no  bearing  upon  the  decision  to  be  reached,  it  has 
some  bearing  upon  the  inferences  to  be  drawn  as  affecting  the  equities 
of  the  case,  talcen  in  connection  with  other  facts  bearing  upon  this 
feature  of  it. 

Before  discussing  the  law  applicable  to  facts,  it  is  necessary  to  now 
rule  upon  the  question  of  the  admissibili^  of  the  receipt  above  quoted, 
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which  was  offered  as  a  bar  to  a  recovery  in  this  action,  having  been 
pleaded  as  a  defense  in  the  answer.  The  fact  that  it  was  pleaded  in 
the  answer  does  not  of  itself  make  it  admissible.  It  would  not  be  con- 
tended by  counsel,  I  apprehend,  that  if  A.  was  suing  B.  in  a  state 
court  for  violation  of  a  personal  right,  that  a  receipt  in  full  in  an  ac- 
tion between  A.  and  C.  for  the  violation  of  a  personal  right,  even  of 
the  same  kind  and  character,  offered  as  a  bar  to  a  recovery,  would  be 
admissible.  Is  there  any  rule  of  evidence  peculiar  to  copyrights  which 
would  change  the  ruling  in  other  cases  ? 

In  Beifeld  v.  Dodge  Pub.  Co.  (C.  C.)  198  Red.  658,  Judge  Ward,  in 
a  suit  for  infringement  of  a  copyright  on  a  painting  sold  to  plaintiff 
and  copyrighted  in  his  name,  excluded  correspondence  between  the 
artist  and  a  third  party,  as  to  the  publication  of  a  sketch  of  the  pic- 
ture from  which  defendant's  copies  were  printed,  because  relating  to 
transactions  between  third  persons. 

The  rules  of  evidence  in  copyright  cases  are  the  same  as  in  other 
cases  (16  Cyc.  382,  821),  and  I  am  unable  to  find  any  authority  to 
the  contrary,  and  so  the  receipt,  for  the  purpose  for  which  it  was 
offered — i.  e.,  to  defeat  the  action — is  excluded,  but  it  may  be  admitted 
as  bearing  upon  the  equities  between  the  parties. 

Having  thus  disposed  of  the  receipt,  let  us  now  discuss  the  defense 
set  forth  that  the  photograph  was  not  copyrightable. 

[2]  Prior  to  1865  it  was  held  that  a  photograph  was  not  a  "print, 
cut  or  engraving,"  within  the  meaning  of  the  earlier  law,  and  was  not 
therefore  a  proper  subject  of  copyright.  Congress,  however,  in  1865, 
extended  copyright  protection  to  negatives  and  photographs  by  ex- 
pressly including  them  among  the  articles  for  which  copyright  was  pro- 
vided. Act  March  3,  1865,  c.  126,  13  Stat.  540.  This  express  desig- 
nation of  photographs  has  been  continued  in  all  subsequent  statutes. 
Act  July  8,  1870.  c.  230,  §  86,  16  Stat.  212  (R.  S.  §  4952) ;  Act  March 
3,  1891,  c.  565»  26  Stat.  1107;  Act  Jan.  7,  1904,  c.  2,  33  Stat.  4;  Act 
March  3,  1905,  c.  1432,  33  Stat.  1000.  Although  it  was  questioned 
whether  a  photographer  is  an  author,  and  a  photc^aph  a  writing,  witli- 
in  the  constitutional  provision  under  which  copyrights  may  be  grant- 
ed, the  constitutionality  of  the  act  was  sustained.  Thornton  v.  Schrei- 
ber,  124  U.  S.  612,  8  Sup.  Ct.  618,  31  L.  Ed.  577;  Burrow-Giles  Lith. 
Co.  V.  Sarony,  111  U.  S.  53,  4  Sup.  Ct.  279,  28  L.  Ed.  349;  Harper 
V.  Kalem  Co.,  169  Fed.  61, 94  C.  C.  A.  429. 

Accordingly,  since  the  act  of  1865,  photographs  have  been,  and  now 
are,  copyrightable  as  such,  and  photographers  have  frequently  been 
protected  in  the  enjoyment  of  a  copyright  in  their  photographic  pro- 
ductions. Thornton  v.  Schreiber,  supra.  The  basis  and  justification 
of  such  cop3rrig^ts  is  the  undeniable  fact  that  a  photograph  may  em- 
body original  work  and  artistic  skill,  and  be  in  fact  an  artistic  produc- 
tion, the  result  of  original  intellectujil  conception  on  the  part  of  its  au- 
thor. Pagano  v.  Chas.  Beseler  Co.  (D.  C.)  234  Fed.  963 ;  Gross  v. 
Seligman,  212  Fed.  930,  129  C.  C  A.  450;  Bamforth  v.  Douglass  Post 
Card  Co.  (C.  C.)  158  Fed.  355.  The  fact  that  the  photographer  arrang- 
ed the  light,  the  grouping,  the  posing,  and  other  details  of  a  photograph, 
so  as  to  produce  an  artistic  and  pleasing  picture,  is  sufficient  to  sustain 
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a  copyright  for  such  photograph.    Burrow-Giles  Lith.  G).  v.  Saronr, 
supra ;  Pagano  v.  Beseler  Co.,  supra. 

Under  the  facts  found  and  the  law,  which  is  clear  and  explicit,  die 
photograph  here  under  discussion  was  clearly  copyrightable. 

The  material  allegations  of  the  bill  have  been  satisfactorily  estabfiA- 
ed  by  competent  evidence  to  show,  that  under  the  decisions  of  the  cas- 
es cited,  the  plaintiff  had  a  valid  copyright,  and  was  the  lawful  owner 
of  the  copyright  secured  upon  the  photograph  taken  of  the  group  en- 
titled "N.  H.  H.  S.  1914." 

Further  facts  set  forth  in  the  answer  by  way  of  defense  suggest  that 
the  defendant  claims  that  the  property  right  in  this  photograph  belong- 
ed to  the  high  school  class.  This  would  be  true,  provided  the  commit- 
tee of  the  high  school  and  the  plaintiff  had  entered  into  a  contract 
whereby  the  high  school  committee  was  to  pay  the  photographer  a  fixed 
price  for  his  services.  In  such  an  event  the  defense  pleaded  would  araif 
the  defendant,  but  from  the  evidence  no  such  situation  is  disclosed.  On 
the  contrary,  the  proof  is  conclusive  that  the  plaintiff  was  to  take  the 
group  picture  and  charge  each  individual  who  saw  fit  to  make  a  pur- 
chase of  him  $1.50  per  photograph.  Hence  there  is  nothing  consistent 
in  these  facts  with  the  contention  that  the  prt^erty  right  in  the  photo- 
graph belonged  to  the  high  school  class  or  to  the  committee  r^resent- 
ing  it. 

Where  the  photographer  takes  the  portrait  for  the  sitter  imder  an- 
plbyment  by  the  latter,  it  is  the  implied  agreement  that  the  property  in 
the  portrait  is  in  the  sitter,  and  neither  the  photographer  nor  a  stranger 
has  a  right  to  print  or  make  copies  without  permission  from  the  sitter. 
Moore  v.  Rugg,  44  Minn.  28,  46  N.  W.  141,  9  L.  R.  A.  58,  20  Am.  St 
Rep.  539.  Where,  however,  the  photograph  is  taken  at  the  expense  of 
the  photographer  and  for  his  benefit,  the  sitter  loses  control  of  the  dis- 
position of  the  pictures,  and  the  property  right  is  in  the  photographer. 
Press  Pub.  Co.  v.  Falk  (C.  C.)  59  Fed.  324.  So  here,  no  other  conclu- 
sion is  possible,  under  the  evidence,  save  the  one  here  reached,  that  the 
plaintiff  was  the  lawful  owner  of  the  right  in  the  photograph,  bound 
only  to  sell  each  photograph  at  a  price  not  to  exceed  $1.50  to  each  mem- 
-ber  of  the  class  desiring  to  purchase  one.  By  no  possible  stretch  of  the 
evidence  could  it  be  said  that  the  class  had  or  owned  the  right  in  the 
photograph. 

[3]  As  to  the  next  defense  set  forth  in  the  answer,  but  little 
need  be  said  in  view  of  the  testimony.  It  is  alleged  that  the  de- 
fendant was  a  joint  offender  with  the  Stoddard  Engraving  Company 
and  Fenton  &  Krooner,  individually  and  doing  business  under  the  name 
and  style  of  the  New  Haven  Printing  Company.  The  doctrine  of  con- 
tributory infringer  is  not  in  the  least  applicable,  in  view  of  the  testi- 
mony and  finding  of  facts.  In  order  that  the  defendant  might  success- 
fully avail  itself  of  this  defense,  it  would  have  to  appear  from  the 
evidence  that,  at  the  time  of  the  transactions  between  the  Stoddard  En- 
graving Company  and  the  New  Haven  Printing  Company,  the  defend- 
ant had  knowledge  of  the  arrangements  and  participated  in  them,  sanc- 
tioned the  violation  of  the  plaintiff's  rights,  and  that  its  violation  of  the 
plaintiff's  rights  was  part  of  that  transaction.    Harper  v.  Shoppell  (C 
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C)  ^  I^cd.  61 5.  Of  course,  it  is  manifest  that  such  was  not  the  case ; 
but,  on  the  contrary,  the  defendant  was  in  ignorance  of  that  transac- 
tion, and  had  no  knowledge  of  it. 

[4]  And  as  a  last  defense  the  defendant  pleads,  and  the  court  finds 
as  a  fact,  that  its  infringement  was  entirely  innocent.  Under  the  law, 
is  that  a  defense?  The  law  is  decisive  and  clear  on  Ais  point,  and 
rules  against  the  defense,  for  it  has  been  repeatedly  held  that  ignorance 
of  a  copyright,  or  honest  intention,  affords  no  defense  to  an  action  for 
infringement.  • 

In  Morrison  v.  Pettibone  (C.  C.)  87  Fed.  330,  at  page  332,  the  court 
said: 

"The  anthoritleB  are  clear  that  the  aaestlon  of  knowledge  or  Intent  does 
not  enter  Into  conslderatioa  upon  the  Issue  of  Infringement." 

In  Stem  v.  Jerome  H.  Remick  &  Co,  (C.  C.)  175  Fed.  282,  Judge 
Hand  said : 

"It  Is  not  necessary  that  the  defendant  should  have  Intended  to  violate 
tlie  copyright  of  the  plaintiff.  He  had  means  of  knowledge  from  the  copy- 
rlgHt  <^ce  that  the  song  had  been  In  fact  copyrighted ;  and  he,  like  any  one 
else,  took  his  chances  when  he  published  the  song  without  any  inquiry." 

Judge  Hollister,  in  Meccano  v.  Wagner  (D.  C.)  234  Fed.  912,  at 
page  921,  said : 

"Intention  is  held  to  be  immaterial.  It  infringement  otherwise  appears." 

The  author's  property  is  absolute  when  perfected  by  copyright,  and 
the  intent  or  purpose  of  an  invasion  is  nowhere  made  an  excuse  for  it. 

The  defenses  pleaded  being  of  no  avail,  in  view  of  the  law  and  evi- 
dence, the  plaintiff  is  entitled  to  a  judgment,  and  section  25  of  the  stat- 
ute provides  in  this  connection : 

"That  if  any  person  shall  infringe  the  copyright  in  any  work  protected 
nnder  the  copyri^t  laws  of  the  United  States  such  person  shall  be  liable: 

"(a)  To  an  injunction  restraining  such  infringement; 

"(b)  To  pay  to  the  copyright  proprietor  such  damages  as  the  copyright 
proprietor  may  have  suffered  due  to  the  Infring^nent,  •  •  •  but  in  case 
of  a  newspaper  reproduction  of  a  copyrighted  photograiA  sndi  damages  shall 
not  exceed  the  sum  of  two  hundred  dollars  nor  be  less  than  the  sum  of 
fifty  dollara"    Con^.  St.  1916,  {  9546. 

In  deciding  the  amount  to  be  awarded,  the  court  should  take  into  con- 
sideration all  the  facts  and  circumstances  of  the  case.  Here  we  have 
an  innocent  infringement,  for  which  suit  was  not  brought  for  nearly  a 
year,  and  after  a  substantial  settlement  for  the  real  damage  done  the 
plaintiff,  which  was  the  negligible  sale  of  the  original  photograph,  and 
while  the  court  would  not  be  permitted  by  law  to  speculate  as  to  the 
profit  the  plaintiff  would  have  enjoyed,  had  he  been  so  successful  as  to 
sell  one  copy  to  each  member  of  the  class,  it  is  a  fair  conclusion  that 
the  printing  in  the  Sunday  edition  of  the  New  Haven  Union  of  the 
class  picture  did  not  cost  the  plaintiff  the  loss  of  a  single  sale  of  the 
original  photograph,  especially  when  one  carefully  examines  a  copy  of 
the  newspa.per  containing  the  picture.  But  Congress  has  seen  fit  to 
fix  the  minimum  recovery  at  $50,  below  which  this  court  cannot  assess 
the  damages,  on  the  theory,  presumably,  that  proof  of  the  actual  dam- 
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age  would  be  very  difficult,  if  not  impossible,  but  that  always  some  dam- 
age would  result  from  such  an  infringement,  which  would  not  and 
could  not  be  less  than  $50.  The  law  of  the  case  is  with  the  plaintiS, 
the  equities  with  the  defendant,  and  the  equities  justify  the  court  in 
gfiving  every  consideration  possible  to  the  defendant  in  deciding  upon 
the  amoimt  the  plaintiff  may  recover. 

The  plaintiff  is  entitled  to  an  injunction,  and  it  may  issue ;  but,  in 
view  of  the  highly  technical  character  of  the  infringement,  and  for  the 
reasons  above  expressed,  I  am  constrained  to  order  that  the  plaintiff 
may  recover  judgment  for  $50,  without  costs. 

Ordered  accordingly. 


UNITED  STATES  v.  STILSON  et  aL 

(District  Court,  B.  D.  Pennsylyania.    Movonber  26,  1918) 

Mo.  U4. 

1.  CBIUII7AL  liAW  «s921— 'NkW  TsiAIr-OBOTTNDS. 

Tbe  adinlsslon  tn  evidence  in  a  criminal  case  of  admij»loii8  of  de- 
fendant, tliough  erroneous,  is  not  ground  for  new  trial,  where  the  fact 
admitted  was  not  really  in  controveisy,  and  was  independently  proren. 

2.  CoNSPiRAOT  «=»40 — CsanifAX,  Conspiraot— Pkbsons  Ceaboeablx. 

Where  offenses  are  being  committed,  of  snch  character  that  they  are 
necessarily  the  result  of  concert  of  action  all  who  XMirtidpated  in  the 
things  which  are  done  resulting  in  such  offenses  may,  If  the  inference 
fairly  arises  out  of  everything  which  has  been  done,  be  found  guilty 
of  conspiracy  to  commit  the  offenses. 

8.  CaiaaNAL  LiAw  9=3915 — New  Tbiai/— iNDicncBNT — Ck>NSPi&ACT. 

In  view  of  Rev.  St  {  1026  (Comp.  St  1916,  i  1691),  providing  that  no 
Indictment  shall  be  deemed  insufficient  by  reason  of  defects  in  metter 
of  form  which  do  not  tend  to  the  prejudice  of  defendant,  an  indtctment 
held  not  fatally  defective,  on  motion  for  new  trial,  because  it  charged 
In  separate  counts  a  conspiracy  to  commit  acta  which  constituted  of- 
fenses under  different  statutes. 

4.  Criminai.  Law  «=»814(1) — Tbiai< — Instbttctioits. 

Every  charge  to  a  Jury  ought  to  reflect  the  real  Issne  arising  out  of 
the  evidence,  and  also  as  presented  in  the  arguments  addressed  to  the 
Jury. 

Criminal  prosecution  by  the  United  States  against  Joseph  V.  Stilson, 
Joseph  Sukys,  K.  Vidikas,  and  J.  V.  Stalioraitis.  On  motion  in  arrest 
of  judgment  and  for  new  trial.  .  Denied. 

Francis  Fisher  Kane,  Owen  J.  Roberts,  and  Samuel  Rosenbaum, 
all  of  Philadelphia,  Pa.,  for  the  United  States. 

Henry  John  Nelson  and  Henry  John  Gibbons,  both  of  Philadelphia, 
Pa.,  for  defendants. 

DICKINSON,  District  Judge.  The  spirit  of  frank  and  candid  dis- 
cussion of  the  legal  merits  of  the  case  and  defense  which  have  been 
manifested  throughout  by  cotmsel,  not  only  justifies,  but  calls  for,  full 
consideration  of  all  the  points  which  counsel  deem  worthy  of  discus- 
sion.   We  shall  therefore  follow  the  line  of  thought  presented  by  the 
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arg^uxnents,  although  discussing  the  points  involved  in  a  somewhat  dif- 
ferent order. 

1.  First,  with  respect  to  the  second  point  (reason  5)  discussed  by 
counsel.    The  defendants  asked  for  a  severance  at  the  trial.    Follow- 
ing the  denial  of  this  motion,  a  demand  was  made  for  the  allowance  of 
peremptory  challenges  to  the  limit  which  would  have  been  allowed  in 
the  aggregate,  had  the  defendants  been  separately  tried.    Perhaps  the 
only  comment  for  which  this  reason  for  a  new  trial  calls  is  afforded 
by  that  made  by  counsel  in  moving  for  the  severance,  and  demanding 
on  behalf  of  each  defendant  the  full  number  of  challenges  given  by  the 
act  of  Congress  to  all  of  the  defendants  jointly.     The  comment  in 
effect  was  that  it  was  made  with  the  knowledge  that  the  unbroken 
practice  in  the  trial  of  cases  in  the  courts  of  the  United  States  was  in 
line  with  the  denial  of  the  motion  and  of  the  claimed  right  of  challenge. 
This  was  accompanied  with  an  expression  of  the  expectation  of  coun- 
sel that  the  trial  judge  would  feel  ccmstrained  to  follow  these  prece- 
dents.   This  expectation  was  realized.    As  the  trial  judge  did  not  feel 
at  liberty  to  depart  from  the  established  practice,  and  as  the  same  view 
is  still  entertained,  no  discussion  of  the  principles  of  law  involved  seems 
to  be  called  for,  inasmuch  as  it  is  deemed  unnecessary  to  vindicate  a 
practice  authoritatively  established.    Any  relief  to  which  the  defend- 
ants may  feel  themselves  entitled  must  be  accorded  by  an  appellate 
court. 

2.  Again,  with  respect  to  the  question  of  the  constitutional  freedom 
of  the  press  being  involved,  which  is  discussed  by  counsel  as  point  6 
(reason  9).  This  may  be  passed  with  a  very  apt  quotation  from  the 
brief  of  counsel.  It  is  there  recognized  that,  so  far  as  a  trial  court  is 
concerned,  the  question  has  been  settled,  but  it  is  raised  because  (and 
here  comes  in  the  quotation)  "hope  springs  eternal  in  the  human 
breast,"  and  the  hope  is  expressed  that  the  line  of  cases  whidi  admit- 
tedly rule  the  question  against  the  defendants  may  be  overruled.  This 
court,  however,  is,  of  course,  not  asked  to  overrule  them. 

3.  The  point  discussed  as  point  3  (reason  6)  calls  for  neariy  the 
same  comment.  A  search  warrant  had  been  regularly  issued,  under 
the  authority  of  which  papers  and  things  had  been  seized.  These  were 
subsequently  offered  in  evidence.  One  of  the  defendants  made  certain 
statements  at  the  time  of  the  visit  of  the  officers  of  the  United  States 
in  serving  the  warrant. 

It  is  not  denied  (in  fact,  is  almost  categorically  conceded)  that  the 
weight  of  authority  at  least  (to  quote  the  briefs  submitted)  justifies  the 
admission  of  the  evidence  which  was  adnntted.  Several  additional  ob- 
servations may  be  made.  The  papers  which  were  seized  were  so  seiz- 
ed, not  only  by  authority  of  a  warrant  for  the  purpose  regularly  issued, 
but  they  were  not  the  papers  of  the  defendants,  but  of  the  publishing 
corporation.  Again,  the  papers  consisted  in  the  main  of  the  files  of  the 
Kova  publication,  and  the  seizure  was  of  little  practical  importance, 
beyond  the  facility  thereby  afforded  the  authorities  to  examine  the 
publications  as  they  chronologically  appeared,  and  saved  them  the 
time  and  trouble  of  collecting  them  elsewhere. 

[  1  ]  A  like  observation  may  be  made  as  to  the  admissions  made  by 
the  defendants.   They  were  admissible  because  clearly  vcduntary.    The 
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presence  or  absence  of  this  finding  is  admittedly  the  test  of  admisabili- 
ty,  and  the  finding  is  not  in  question.  Here,  again,  the  point  is  robbed 
of  all  practical  value  because  of  the  circumstance  that  the  fact  admit- 
ted was  not  in  real  contr6versy  and  was  independently  proven.  Spart 
V.  United  States,  156  U.  S.  51,  15  Sup.  Ct.  273,  39  L.  Ed.  343;  Bram 
V.  United  States,  168  U.  S.  532,  18  Sup.  Ct.  183,  42  L.  Ed.  568. 

4.  This  brings  us  to  a  consideration  of  those  reasons  for  a  new  trial 
which  present  the  substantial  defense  interposed.  The  defense  is  that 
there  was  no  evidence  to  justify  a  finding  that  the  defendants  were  en- 
gaged in  a  conspiracy  to  have  committed  the  acts  which  admittedly  are 
offenses  condemned  by  the  Espionage  Law.  Without  going  into  de- 
tails, there  was  the  publication  of  the  paper  known  as  Kova,  which  not 
only  contained  articles  which  in  themselves  were  violations  of  the  law, 
but  which  in  their  whole  tone  and  spirit,  and  in  the  tone  and  spirit  of 
the  publication  itself,  evidenced  a  defiance  of  the  law  and  a  purpose 
to  oppose  the  operation  of  the  law.  In  addition  to  this,  there  were 
other  publications,  in  the  form  of  pamphlets  or  circulars,  which  in 
every  line  breathed  sedition. 

The  connection  of  one  of  the  defendants  with  the  commission  of 
these  acts  was  directly  and  clearly  shown.  The  authorship  of  some  of 
the  articles  and  circulars  was  traced  to  him  with  satisfying  directness. 
He  was  shown  further  to  have  been  a  party  to  the  publication  and  cir- 
culation of  others.    This  evidence  went  to  the  overt  acts  averments. 

[2J  The  distinction  between  the  crime  of  consiriracy  and  the  com- 
mission of  the  offenses  which  are  the  object  of  the  conspiracy  is  dear 
enough,  and  sight  of  this  should  not,  of  course,  be  lost.  When,  how- 
ever, offenses  against  the  law  are  being  committed,  and  are  of  such  a 
character  that  they  are  necessarily  the  fruit  of  concert  of  action,  all 
who  participate  in  the  things  which  are  done,  resulting  in  the  act  which 
is  of  this  common  product  character,  may,  if  the  inference  fairly  arises 
out  of  everything  which  has  been  done,  be  found  guilty  of  a  conspiracy 
to  do  what  has  been  done.  It  is,  of  course,  true  that  the  connection 
may  have  been  such  as  to  justify  no  more  than  a  suspicion  of  partici- 
pation in  the  conspiracy,  and  may  evidence  nothing  more  than  knowl- 
edge that  the  offenses  were  being  committed,  or  of  an  intention  on  the 
part  of  others  to  commit  them.  Neither  evidence  which  would  warrant 
such  a  suspicion  nor  a  finding  of  the  fact  of  such  knowledge  would  in 
itself  afford  a  sound  basis  for  a  finding  of  the  guilt  of  conspiracy;  but 
if,  in  addition  to  the  knowledge,  there  is  evidence  of  a  participation  in 
or  connection  with  the  acts  which  are  committed,  and  this  participation 
or  connection  was  an  intentional  act,  it  may  support  a  finding  of  guilt. 

*rhe  point  is  made  that  so  far,  at  least,  as  the  defendant  Sukys  is 
concerned,  there  was  nothing  upon  which  to  base  a  finding  that  he  was 
a  participant  in  anything  "in  the  nature  of  a  conspiracy,  beyond  the  fact 
that  he  had  to  do  with  the  mechanical  work  of  getting  out  the  paper, 
and  the  doctrine  which  was  announced  in  United  States  v.  Newton 
(D.  C.)  52  Fed.  275,  is  invoked  as  applicable  to  his  case.  Wlien  any- 
thing which  is  the  common  product  of  several  persons  is  done,  that 
there  are  gradations  or  differences  of  degree  in  the  guilt  of  those  in- 
volved may  be  clear  enough.  It  is  also  true  that  the  participation  of 
some  of  those  involved  may  be  so  casual  or  so  perfunctory,  or  be  of 
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such  an  irresponsible  character  as  that  they  cannot  be  said  in  any  real 
sense  to  be  parties  to  a  conspiracy  to  do  the  thing  which  has  been  done. 
Such  a  finding,  however,  is  essentially  a  fact  finding,  and  is  to  be  de- 
termined by  the  triers  of  fact. 

Bringing  the  discussion  of  the  principle  involved  from  its  statement 
in  the  abstract  to  its  application  to  this  concrete  case,  the  evidence 
against  the  defendant  Sukys  was  such  that  the  trial  judge  would  not 
liave  been  justified  in  withdrawing  the  case  against  him  from  the  con- 
sideration of  the  jury,  but  required  the  submission  of  it  as  it  was  sub- 
mitted under  what  we  still  think  to  have  been  adequate  instructions  to 
the  jury  to  enable  them  to  pass  upon  the  question  of  his  guilty  partici- 
pation in  what  was  done,  and  in  conset^uence  his  connection  with  the 
conspiracy,  which  the  jury  found  to  exist.  After  a  verdict  of  guilty, 
the  same  reasons  whidi  controlled  the  trial  judge  in  submitting  the 
question  forbid  an  interference  with  the  verdict.  There  remains,  of 
course,  the  duty  of  giving  all  the  considerations  which  affect  this  par- 
ticular defendant  their  due  weight  in  imposing  sentence. 

[3]  5.  In  the  supplemental  paper  hook  which  has  been  submitted 
the  point  is  made  that  the  indictment  under  which  the  defendants 
were  tried  is  bad  for  duplicity.  The  proposition  of  law  that  it  is  bad 
pleading  to  incorporate  in  one  count  two  offenses,  made  such  by  differ- 
ent statutes,  and  calling  for  different  measures  of  punishment,  is  a 
proposition  the  soundness  of  which  must  be  admitted.  Ammerman  v. 
United  States,  216  Fed.  326,  132  C.  C.  A.  470.  This  admission,  how- 
ever, does  not  carry  with  it  the  further  admission  that  the  principle 
is  applicable  to  this  indictment. 

The  first  coimt  presents  the  fact  of  the  United  States  being  in  a 
state  of  war,  and  that  during  the  time  of  the  existence  of  this  state  the 
defendants  entered  into  a  conspiracy  to  have  committed  certain  acts 
which  at  such  time  were  offenses  against  the  law.  One  of  them  was  the 
offense  of  causing  insubordination.  Another  was  to  obstruct  enlist- 
ments, and  it  further  charges  that  in  pursuance  or  furtherance  of  this 
unlawful  conspiracy  the  defendants  committed  certain  overt  acts,  and 
indicates  the  conspiracy  charge  to  be  that  which  is  defined,  and  the 
punishment  of  which  is  provided  for,  in  section  4  of  the  Act  of  June 
15,  1917,  c.  30,  40  Stat.  219. 

The  second  count  differs  from  the  first,  in  that  it  charges  that  the 
object  of  the  conspiracy  was  to  bring  about  the  offense  of  inducing 
men  in  the  military  service  to  desert;  the  offense  being  that  defined, 
and  the  punishment  of  which  is  provided  for,  in  the  fifth  section  of  the 
Act  of  May  18,  1917,  c.  15,  40  Stat.  80. 

It  is  true  that  we  have  two  acts  of  Congress  declaring  and  defining 
the  offense  of  conspiracy.  One  is  that  which  was  re-enacted  in  the 
1909  Criminal  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1088  [Comp. 
St.  1916,  §  10165  et  seq.]).  The  other  is  that  which  is  to  be  found  in 
section  4  of  the  Act  of  June  15,  1917.  A  conspiracy  to  have  committed 
any  of  the  acts  which  are  offenses  against  the  law  in  the  Act  of  June 
15,  1917,  would  have  been,  within  the  limitations  imposed,  an  offense 
against  the  law  under  the  Criminal  Code  provision  of  1909.  The  two 
enactments  are  substantially  the  same  in  their  provisions,  section  4  of 
the  1917  act  being  a  re-enactment  of  the  act  of  1909,  except  that  its 


Digitized  by 


Google 


124  254   FEDERAL  RBPORXEB 

provisions  are  limited  to  the  acts  declared  by  that  act  to  be  offenses, 
while  the  act  of  1909  applies  to  any  act  which  is  an  offense  against  the 
law.  It  would  not,  we  assume,  be  asserted  that  an  indictment  charg- 
ing a  conspiracy  to  have  committed  any  of  the  offenses  defined  in  the 
Act  of  June  15,  1917,  would  not  have  been  good  under  section  4  of 
that  act.  It  would  not,  we  assume  again,  be  asserted  that  an  indict- 
ment for  a  conspiracy  to  have  committed  the  offenses  defined  in  the 
other  sections  of  the  act  would  not  have  been  a  good  indictment  un- 
der the  provisions  of  the  Criminal  Code  of  1909,  if  there  had  been  no 
section  4  in  the  act  of  1917. 

The  offense  which  the  defendants  are  charged  to  have  conspired  to 
have  committed  by  the  second  count  of  the  indictment  is  an  offense 
defined  by  the  Act  of  May  18,  1917,  and  is,  we  think,  properly  charg- 
ed as  an  offense  against  the  1909  enactment.  In  the  sense  intended  by 
counsel,  the  charge  of  conspiracy  in  count  1  is  in  l^fal  intendment  a 
different  offense  from'  the  conspiracy  charge  in  cotmt  2.  Had  the  two 
offenses  been  charged  in  one  count  of  the  indictment,  the  count  would 
have  been  bad  for  duplicity,  and  on  demurrer  would  have  been  so  held. 
It  does  not  follow,  however,  that  an  indictment  charging  the  two  of- 
fenses in  separate  counts  would  be  open  to  the  same  criticism.  The 
question  might,  of  course,  be  raised  1^  demurrer,  and  in  a  sense  may 
be  now  raised.  In  view  of  the  provisions,  however,  of  section  1025  oi 
the  Revised  Statutes  (Comp.  St.  1916,  §  1691),  counsel  exercised,  we 
think,  good  judgment  in  not  so  raising  it.  In  every  real  case  there  is 
a  substantial  question  of  law  or  fact  presented  for  discussion.  Some- 
times issues  of  law  and  fact  are  both  raised.  Sometimes  good  tactics 
as  well  as  strategy  on  the  part  of  counsel  calls  upon  them  to  bring  the 
stress  to  bear  on  one  issue  and  sometimes  on  the  other.  When,  how- 
ever, the  real  issue  is  one  of  fact,  it  is  usually  the  part  of  wisdran  in 
counsel  to  meet  it  as  such,  and  not  to  obscure  the  substantial  issue 
through  and  by  raising  questions  of  procedure.  There  are  times,  of 
course,  in  which  the  opposite  tactics  may  be  wise,  but  th^  are  ex- 
ceptional. 

Obeying  the  injunction  of  section  1025,  we  must  now  apply  to  this 
indictment  the  test  there  prescribed.  Applying  this  test,  we  are  un- 
able to  find  that  there  was  anything  in  the  form  of  this  indictment 
which  tended  "to  the  prejudice  of  the  defendants."  This  conclusion  is 
uninfluenced  by  any  of  the  cases  to  the  effect  that  the  door  is  closed 
against  the  objection  now  urged,  because  not  made  before  plea  and 
trial.  It  is  put  upon  the  broad  ground  that  the  form  of  the  charge 
played  no  pdst  in  the  trial  of  the  case,  and  because  of  this  did  not  in- 
juriously affect  the  defendants.  If  counsel,  upon  a  back  view  of  the 
events  of  the  trial,  had  changed  their  minds,  and  now  think  anytiiing 
could  have  been  gained  by  raising  an  objection,  which  they  before 
thought  would  not  have  been  to  tibe  advantage  of  the  defendants  to 
have  raised,  and  were  able  to  show  that  the  defendants  had  been  preju- 
diced by  anything  in  the  form  of  the  indictment,  the  time  of  making 
the  objection  would  not  influence  us.  We  are,  however,  strongly  oi 
opinion  that  counsel  exercised  good  judgment  in  what  they  did,  and 
that  the  defendants  were  not  prejudiced  thereby.    The  case  was  tried 
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on  its  fact  merits,  and  in  a  very  gratifying  atmosphere  of  fairness  and 
of  candor  throughout 

The  argument  addressed  to  us  is  in  effect  that  the  objection  now  un- 
der discussion  would  not  have  pertained  to  the  case,  if  the  second  count 
had  been  abandoned  or  withdrawn.  A  verdict  upon  an  indictment  con- 
taining only  the  first  count  would  thus  admittedly  have  been  good, 
and  this  count  will  support  the  verdict  in  the  eyes  both  of >  the  law  and 
of  substantial  justice. 

6.  The  position  that  there  must  be  evidence  of  a  conspiracy  before 
overt  acts  of  some  of  the  conspirators  can  be  shown  is  well  taken.  We 
think,  however,  this  principle  was  recognized  and  applied  in  the  trial 
of  the  case. 

It  would  give  undue  length  to  this  already  over-long  opinicm  to  dis- 
cuss the  evidence,  in  order  either  to  point  out  what  evidence  there  was 
of  conspiragr,  or  to  discuss  the  other  point  of  what  evidence  there  was 
to  connect  Sukys  with  it;  nor  do  we  see  occasion  to  discuss  the  ob- 
jections which  have  been  urged  to  the  charge  of  the  court,  beyond  mak- 
ing one  or  twt>  observations.  This  brings  us  to  the  final  point  in  sup- 
port of  the  reasons  for  a  new  trial  whidi  voice  objections  to  what  the 
trial  judge  said  to  the  jury. 

7.  As  to  the  connection  of  Sukys  with  the  newspaper  publication, 
he  had  written  himself  down  as  the  individual  who  was  responsible  for 
that  publication.  This  act,  as  any  other  act,  was  open,  of  course,  to 
explanation,  and  it  cannot  be  denied  that  the  explanation  given  might 
wrell  go  far  in  the  direction  of  reducing  the  degree  of  his  criminality. 
In  the  face  of  this,  however,  and  the  other  evidence  in  the  case,  no  trial 
judge  could  have  been  supported  in  a  refusal  to  submit  the  evidence 
for  the  consideration  of  the  jiu-y.  The  consideration  which  it  Should 
receive  has  already  been  intimated  as  one  having  an  important  bearing 
upon  whatever  sentence  should  be  imposed  upon  the  defendants.  The 
trial  judge  did  not  feel  called  upon  to  advert  to  this  feature  of  the  de- 
fense in  the  charge,  because  it  had  been  fully,  clearly,  and  with  marked 
ability  discussed  by  counsel. 

[4]  With  respect  to  the  charge  of  the  court,  this  observation  is  to 
be  made:  Every  charge  to  the  jury,  which  is  a  real  charge,  and  not 
merely  a  colorless  statement  of  the  law  and  of  the  issues  of  fact  in- 
volved, ought  to  reflect  the  real  issue  arising  out  of  the  evidence,  and 
also  as  presented  in  the  arguments  addressed  to  the  jury.  It  can  never 
be  rightly  interpreted  unless  it  is  read  in  the  atmosphere  of  the  trial. 
If  the  parties,  in  presenting  their  cause,  strip  it  of  all  formalities  and 
technical  distinctions,  and  get  right  down  to  the  marrow  of  the  case, 
and  to  a  discussion  of  the  substantial  questions  involved,  it  is  not  only 
helpful  to  the  jury,  but  inevitable,  that  the  charge  should  reflect  the 
same  spirit.  There  can  never  be  applied  to  a  charge  under  such  cir- 
cumstaiices  the  canons  of  criticism  to  which  a  treatise  on  the  law  of  the 
case  could  properly  be  subjected.  The  attempt  was  made  in  the  diai^e 
to  direct  the  attention  of  the  jury  to  the  distinction  between  something 
which  had  been  made  an  offense  against  the  law  and  a  conspiracy  to 
have  that  offense  committed.  It  was  therefore  impressed  upon  the 
jury  that  it  was  necessary  for  them  to  find,  not  merely  a  conspiracy, 
but  a  conspiracy  to  have  a  crime  committed ;  and  this  carried  with  it 
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the  further  necessity  of  making  dear  the  essentials  of  the  crime  to 
commit  which  the  defendants  were  charged  with  having  conspired.  We 
do  not  see  that  this  was  confusing  to  the  jury,  and,  on  the  contrary, 
think  it  was  helpful  to  them. 

The  rule  for  a  new  trial  is  discharged,  and  the  United  States  may 
move  for  judgment  on  the  verdict  and  sentence. 


BAKN  LINE  S.  S.  CO.  T.  SUTHERLAND  S.  S.  CO.,  limited. 
(District  Court,  S.  D.  New  York.    November  12,  1918.) 

1.  CONSTITDTIONAt  LAW  ®=>72 — ElfCSOACHUSNT  ON  EXECUTIVE— ACTS  OF  FOK- 

EIGN   SOVEREiaNIT— LEQAUTT. 

A  domestic  court  cannot,  without  trenching  on  the  prerogative  of  Us 
own  executive,  hold  invalid  the  act  of  a  foreign  sovereign ;  so  the  actloo 
of  the  British  Admiralty  In  requisitioning  a  British  steamer  under  dljar- 
ter  must  be  deemed  legal,  in  an  action  in  the  United  States  by  the  diar- 
terers  against  the  owner. 

2.  Shipping  4s»58(3) — GRAmeB  Pabtt — ^Requisition  of  Vessei. — Evidence. 

In  an  action  for  breach  of  a  time  charter  party  by  the  charterers 
against  the  owner  of  a  British  vessel,  requisitioned  by  the  British  Admi- 
ralty, held,  that  the  requisition  was  legal  and  in  Invltum. 
8.  Shipping  «=951 — Chabteb  Pabtt — Requisition  of  Vessel. 

The  requisitioning  by  the  British  Admiralty  of  a  British  vessel,  under 
time  charter  excepting  restraints  of  princes,   etc.,   held  to  excuse  me 
owner,  a  British  subject,  for  refusal  in  Cuba  of  cargo  which  the  char- 
terer had  directed  tran^>orted,  etc. 
4.  Shipping  €=>3S — Chabteb  Pabtt — Requisition  op  Vessei.. 

Where  a  time  charter  of  a  British  vessel  contained  the  usual  break- 
down clause,  and  excepted  the  restraints  of  princes,  etc.,  and  the  ves- 
sel was  requisitioned  by  the  British  Admiralty  at  a  rate  lower  than  the 
going  rate,  and  there  appeared  no  likelihood  the  vessel  would  be  re- 
leased before  expiration  of  the  charter,  held,  that  the  owner  was  war- 
ranted in  treating  the  charter  at  an  end,  and  in  refusing  to  receive  fur- 
ther hire  and  allow  the  charterer  to  collect  sums  paid  by  the  Admiralty. 

In  Admiralty.  Libel  by  the  Earn  Line  Steamship  Company  against 
the  Sutherland  Steamship  Company,  Limited.  Libelant  given  leave  to 
move  to  amend,  and  libel  ordered  dismissed,  if  no  motion  is  made. 

This  case  arises  on  a  libel  in  personam  in  the  admiralty  by  the  char- 
terers against  the  owners  of  the  steamship  Claveresk  for  breadi  of  a  time 
charter  party  entered  Into  in  New  York  on  February  8,  1913,  under  which  the 
Claveresk  was  let  for  "about  five  years  from  the  time  of  delivery"  within 
the  following  limits:  United  States,  West  Indies,  Central  America,  Caribbean 
Sea,  Gulf  of  Mexico,  South  America  not  south  of  Bahla  Blanca,  Europe,  and 
Africa  not  east  ot  Port  Said.  Delivery  and  redelivery  were  to  be  made 
United  Kingdom  or  continent  between  Bordeaux  and  Hamburg,  and  the  hire 
was  £1320  per  month.  Clause  No.  17  read  as  follows:  "Should  the  vessel  be 
lost,  freight  paid  in  advance  and  not  earned  (reckoning  from  the  date  of  her 
loss)  shall  be  returned  to  the  charterers.  The  act  of  God,  enemies,  Ore, 
restraint  of  princes,  rulers,  and  people,  and  all  dangers  and  accidents  of  the 
seas,  rivers,  machinery,  boilers,  and  steam  navlgatlou,  and  errors  of  naviga- 
tion throughout  this  charter  party  always  mutually  excepted."  The  ship 
was  not  to  carry  "molasses  or  wet  sugar,"  and  there  was  the  usual  "break- 
down" clause. 

The  Claveresk  entered  upon  the  charter  on  April  17,  1913,  and  was  used 
in  carrying  coal  south  and  ore  north  betweoi  Cuba  and  the  United  States 
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Tmder  a  subcontract  between  tbe  libelant  and  an  iron  company.  On  January 
2©,  1917,  when  the  charter  had  a  little  over  a  year  to  ran,  the  owners,  who 
^vere  situated  at  Newcastle-on-Tyne,  In  England,  received  a  telegram  as 
follows :  "Your  steamer  Claveresk  required  for  government  service  after  com- 
pletion discharge  in  West  Indies.  Tormal  requisition  follows.  Please  Inform 
date  steamer  expected  available  for  government  service.  Transports  L  Room 
lOSa."  This  telegram  was  sent  by  a  subordinate  in  the  office  of  the  Director 
of  Tran£i>orts,  itself  a  department  of  the  Lords  Commissioners  of  the  Ad- 
miralty, to  which  the  re^wodents  answered  on  the  same  day  by  telegram  as 
follows:  "Telegram  received  requisitioning  Claveresk.  This  steamer  ar- 
rived Baltimore  January  seventeen  expect  would  discharge  ore  load  coals 
and  sail  again  about  twenty-third.  Therefore  expect  now  on  passage  to  Fel- 
ton,  Oaba,  where  due  about  thirtieth.  Ought  to  be  dlsdiarged  there  one  day 
and  ready  your  service  end  this  month.  Can  you  arrange  for  government 
asent  in  Cuba  give  captain  orders?  Tou  will  doubtless  remember  when  you 
requisitioned  Claveresk  in  May,  1915,  time  charterers  intercepted  our  tele- 
grams and  prevented  captain  receiving  orders  until  ship  loaded  when  you 
released  her." 

On  January  27th  one  Oyill  Hurcomb,  for  the  Director  of  Transports,  sent 
a  letter  to  the  respondents  In  confirmation  of  the  Director's  telegram.  TTils 
letter  inclosed  a  requisitioning  letter  and  two  copies  of  a  pro  forma  ciiarter 
party  to  be  executed  by  the  Lords  Commissioners  of  the  Admiralty.  It 
stated  that  it  was  not  proposed  at  the  time  to  enter  into  a  formal  dharter, 
but  that  hire  would  be  paid  in  accordance  with  the  agreement  attached.  It 
further  stated  that  the  ship  would  be  required  to  load  a  full  cargo  of  sugar 
and  that  the  master  should  apply  to  A.  H.  Lambum  Company,  Havana,  for 
instructions.  The  requisitioning  letter,  which  was  inclosed,  stated  that 
it  bad  been  found  necessary  by  the  Lords  Commissioners  of  the  Admiralty 
to  requisition  the  steamer  under  royal  proclamation  and  under  the  condi- 
tions of  the  pro  forma  charter  party  Inclosed.  It  further  stated  that  the 
rates  of  hire  as  fixed  for  requisitioned  ships  had  been  generally  accepted 
by  shipowners,  and  that  payments  on  tills  basis  would  be  made  as  soon  as 
possible. 

On  January  29th  respondents  wired  their  captain  as  follows:  "Steamer 
requisitioned  national  service  by  BritieA  government  apply  to  I.embom  [sic?] 
Havana  for  orders.  Telegraph  us  a<^nowledging  this  message.  Refuse  load 
iron  ore."  The  master  answered  on  February  Ist:  "Instructions  received. 
Wiring  Laborn  [sic?]  Havana."  On  February  2d,  Culllford  &  Clark,  ship- 
ping agents,  wrote  the  respondents  that  they  bad  received  the  following  ca- 
ble from  New  York:  "Notify  owners  that  hire  has  been  paid.  If  steamer 
definitely  requisitioned,  collect  hire  from  admiralty  account  Earn  line." 
To  wtaidi  the  respondent  answered  on  the  same  day  that,  owing  to  the  ac- 
tion of  the  government,  they  had  been  "frustrated"  in  completing  the  time 
diarter  and  that  no  hire  would  be  received  thereafter  on  their  account  This 
information  was  conveyed  to  the  libelant  in  New  York  by  the  respondent's 
agent  on  February  17,  1917,  at  the  time  of  refusing  a  half  month's  hire. 
The  steamer  was  discharged  at  Felton,  Cuba,  on  February  10,  1917,  and 
has  since  that  time  been  under  requisition  by  the  British  Admiralty. 

On  August  3,  1914,  the  King  of  Great  Britain  issued  a  proclamation  au- 
thorizing the  Lords  Commissioners  of  the  Admiralty  to  requisition  any 
British  ship  or  vessel  within  the  British  Isles  or  the  water  adjacent  thereto. 
On  November  10,  1915,  he  Issued  a  second  proclamation  that  any  British 
ship  registered  in  the  United  Kingdom  might  be  requisitioned  for  the  carriage 
of  food  stuffs,  and  that  such  requisition  should  take  effect  on  notice  thereof 
served  as  therein  provided.  The  notice  was  to  be  deemed  sufficient  and 
effective  if  addressed  to  the  corporation  owner  in  proper  cases,  and  might 
be  signed  by  any  person  authorized  for  such  purpose  by  tlie  president  of  the 
Board  of  Trade.  On  March  16, 1916,  Parliament  passed  an  amendment  to  the 
Defense  of  the  Realm  Act  declaring  that,  when  the  fulfillment  by  any  person  of 
a  contract  is  interfered  with  by  the  necessity  of  such  person's  complying  with 
any  requirement  of  the  Admiralty,  such  necessity  should  be  a  good  defense, 
and  no  action  should  be  taken  against  such  person  for  nonfulfillment  of  his 
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contract.    An  analogous  amendment  was  also  passed  on  July  10,  1917,  Qie 

details  of  whldi  it  is  not  necessary  to  set  out 

The  testimony  was  taken  in  London  by  deposition  of  Sir  Henry  Erie  Bidi- 
ards,  for  the  libelant,  and  Charles  Robertson  Dunlop,  Esq.,  for  the  respoDdeot, 
upon  the  validity  of  this  proclamation  and  of  the  requisition  made  In  ac- 
cordance with  it.  Mr.  Dunlop  was  of  opinion  that  the  prerogatlTe  of  tbe 
Crown  authorized  it  to  seize  British  property  anywhere  for  the  defense  ol 
the  realm,  and  that  this  prerogative  was  limited  in  no  sense  by  the  terms  ol 
any  proclamation  which  the  King  might  utter.  Sir  Henry  Ehrle  Bichards 
was  of  opinion  that  the  prerogatlTe  extended  only  to  the  seizure  of  such 
property  within  the  realm  as  was  necessary  for  Its  defense,  and  that,  re- 
gardless of  the  terms  of  the  proclamation  Itself,  the  King  could  not  under 
his  prerogative  seize  property  outside  the  realm.  He  also  thoa^t  that 
the  prerogative  extended  only  to  the  actual  seizure  of  property,  and  did 
not  Include  a  notice  operating  in  personam  upon  the  Individual. 

Mr.  Dunlop  was  also  of  opinion  that,  the  notice  of  requisition  being  legal, 
the  owners  were  bound  to  obey  It,  and  If  they  disobeyed  would  be  liable  to 
punishment  by  fine  and  imprisonment  as  for  a  misdemeanor,  without  specific 
statutory  authority ;  also  that  the  Crown  could  compel  the  owners  to  obey 
by  a  writ  of  mandamus  Issuing  from  the  King's  Ben<ii  Division  of  the  Hlgti 
Court.  He  believed  that  the  right  Itself  could  also  be  enforced  directly  by 
the  Crown's  seizing  the  ship  on  the  high  seas,  or  Indirectly  in  a  foreign  port 
if  the  British  representatives  at  such  port  had  power  to  refuse  clearance  pa- 
pers to  the  master.  On  these  questions  Sir  Henry  Brie  Hicharda  expressed 
no  opinion. 

Upon  the  trial  of  the  cause  Mr.  Frederic  R.  Coudert  and  Ideut  CoL  How- 
ard Thayer  Kingsbury  prayed  leave  to  Intervene  as  amicl  curise,  on  the 
ground  that  they  had  been  retained  by  the  British  Embassy  at  Washington 
to  suggest  upon  the  record  that  the  Claveresk  had  been  requisitioned  by  the 
government  of  Great  Britain  for  government  service  upon  the  prerogatlTe 
of  the  British  Crown,  on  January  27,  1917,  at  which  time  the  steamer  vras 
at  sea ;  that  the  iwriod  of  requisition  was  indefinite,  and  became  operative  on 
Tebruary  10,  1917,  that  she  had  remained  continuously  thereafter  In  the  serv- 
ice of  the  British  government  under  the  orders  of  the  Lords  Commissioners 
of  the  Admiralty,  and  that  suc4i  requisition  was  a  governmental  act  of  the 
government  of  Great  Britain.  This  suggestion  was  evidenced  by  a  certiflcata 
imder  the  Embassy's  seal,  signed  by  ColvlUe  Barclay,  British  Charg€  d'Af- 
falrea.  In  the  absence  of  the  British  Ambassador.  The  suggestion  was  en- 
tered upon  the  record  and  the  certificate  received  in  evidence  over  the  o^ 
Jection  of  the  libelant 

Two  points  were  raised:  First,  whether  the  requisition  o(  January  27th 
was  a  valid  excuse  within  the  "restraints  of  princes"  clause,  and  whether 
It  justified  the  respondent  in  finally  withdrawing  the  Claveresk  from  her 
charter  on  February  17,  1917;  and,  second,  in  case  this  point  went  against 
the  libelant  whether  In  this  proceeding  It  might  have  a  decree  for  the  dif 
ference  between  the  hire  received  from  the  admiralty  for  the  duration  of 
the  charter  and  the  charter  hire  under  the  charter  party. 

Upon  the  second  point  the  respondent  raised  the  question  of  pleading  and 
of  Jurisdiction.  The  libel  was  drawn  for  a  breach  of  the  charter  party  by 
repudiation,  and  contained  no  allegations  concerning  hire  received  by  the  own- 
ers from  the  Admiralty.  The  respondent  asserted  that  under  the  pleading 
there  could  be  no  such  award,  and  that  in  any  event  the  action  was  at  moBt 
for  money  had  and  received  which  was  not  properly  cognizable  in  a  court  of 
admiralty.  To  meet  this  objection  the  libelant,  upon  the  hearing,  was  al- 
lowed to  file  a  replication  setting  up  as  new  allegations  that  hire  was  doe 
under  the  pro  forma  charter  party  between  the  Admiralty  and  the  owners, 
and  that  the  hire  was  greater  than  the  hire  reserved  in  the  charter. 

Charles  S.  Haight  and  Wharton  Poor,  both  of  New  York  City,  for 
libelant. 

J.  Parker  Kirlin  and  John  M.  Woolsey,  both  of  New  York  City,  for 
respondent. 
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Frederic  R.  Coudert  and  Lifeut.  Col.  Howard  Thayer  Kingsbury, 
both  of  New  York  City,  amici  curiae. 

I^ARNED  HAND,  EHstrict  Judge  (after  stating  the  facts  as  above). 
[  1  ]  The  first  question  in  this  case  is  whether  the  respondents  are  guilty 
of  a  breach  of  the  charter  party  for  refusing  to  carry  ore  on  February 
10,  1917,  at  Felton,  Cuba,  a  few  days  before  this  libel  was  filed.  That 
question  I  quite  distinguish  from  uieir  right  to  repudiate  the  charter 
party  altogether  on  February  17,  1917,  a  point  I  am  reserving  for  the 
moment.  The  libelants  object,  first,  that  the  action  of  the  British  Ad- 
miralty was  not  authorized  by  the  prerogative  of  the  Crown,  and  could 
not  be  an  excuse,  at  least  until  followed  by  some  threat  of  compulsion. 
The  act  of  another  sovereign  Within  its  own  territory  is  of  necessity 
legal.  Underbill  v.  Hernandez,  168  U.  S.  250,  18  Sup.  Ct.  83,  42  L. 
Ed.  456;  American  Banana  Co.  v.  United  Fruit  Co.,  213  U.  S.  347, 
29  Sup.  Cl  511,  53  L.  Ed.  826,  16  Ann.  Cas.  1047;  Oetjen  v.  Central 
Leather  Co.,  246  U.  S.  297,  38  Sup.  Ct.  309,  62  L.  Ed.  726;  Ricaud 
V.  American  Metal  Co.,  246  U.  S.  304,  38  Sup.  Ct  312,  62  L-  Ed.  733 ; 

Hewitt  v.  Speyer,  250  Fed.  367, C.  C.  A. .    It  is  quite  true 

that  the  act  of  any  public  official  of  a  foreign  state  may  in  fact  be  il- 
legal by  the  municipal  law  of  that  state,  but  no  domestic  court  may  ad- 
mit such  a  possibility  without  trenching  upon  the  prerogative  of  its 
own  executive.  The  presupposition  upon  which  states  must  deal  with 
each  other  is  that  each  is  responsible  for,  and  so  bound  by,  the  acts  of 
its  own  functionaries.  The  Invincible,  Fed.  Cas.  No.  7,054.  A  court 
may  not,  therefore,  make  any  assumption  contrary  to  the  fundamental 
presupposition  upon  which  its  executive  will  act.  Hence  I  should  not 
eptertain  this  issue,  whether  or  no  the  Embassy's  certificate  were  in  evi- 
dence. 

The  libelants  urge  that  in  Brunner  v.  Webster,  5  Com.  Cas.  167,  the 
court  went  into  the  question  of  the  authority  of  a  foreign  official  under 
his  own  law;  but  I  cannot  agree.  In  that  case,  while  the  ship  was 
at  Beyrut,  the  owners  inquired  of  a  Roumanian  official,  one  Dr.  Ob- 
regea,  whether  a  cargo  of  rice  might  be  discharged  at  Galatz,  a  place 
at  which  he  had  junsdiction.  Dr.  Obregea  answered  that  he  should 
prevent  the  discharge,  and  the  owners  treated  it  as  a  restraint  of  princes. 
Kennedy,  J.,  held  that  in  his  judgment  Dr.  Obregea's  opinion  would 
have  been  found  erroneous,  had  the  ship  proceeded,  and  held  that  ♦here 
was  no  restraint.  The  point  is  a  narrow  one,  but  it  is  still  quite  true 
that  the  official  had  not  undertaken  to  stop  the  discharge ;  he  had  only 
indicated  his  purpose  to  do  so,  and  Kennedy,  J.,  was  not  undertaking 
to  pass  upon  the  validity  of  an  official  act,  but  to  express  his  doubts  as 
to  what  would  in  the  sequel  have  been  the  definitive  action  of  the  Rou- 
manian government,  had  the  owners  proceeded  to  Galatz. 

[2]  Nor  am  I  impressed  with  the  suggestion  that  the  formal  requisi- 
tion followed  the  original  telegram  only  because  of  the  respondents' 
complaisance  in  its  telegraphic  answer.  It  appears  to  me  somewhat 
naive  to  suppose,  under  such  circumstances  as  then  existed,  that  the 
British  Admiralty  made  requisitions  dependent  upon  the  consent  of  the 
shipowner.  That  the  respondents  were  eager  enough  to  have  their 
255  F.— 9 
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ship  taken  is  clear  enough,  as  well  as  is  their  desire  to  get  rid  of  a 
charter  then  become  onerous,  and  to  substitute  the  Admiralty  lure; 
but  that  this  attitude  had  any  effect  upon  the  result  seems  to  me  a 
thin  supposition. 

[3]  I  must  therefore  assume  that  the  requisition  was  legal  and  that 
it  was  in  invitimi.  EHd  it  excuse  the  owner?  I  think  it  did.  I  dis- 
tinguish between  the  legality  of  the  requisition  which  was  sent  and  re- 
ceived in  Great  Britain  and  of  the  respondents'  refusal  to  k>ad  in  Cuba. 
The  breach  was  committed  in  the  territory  of  another  state,  and  its 
legality  was  dependent  wholly  on  the  law  of  the  place  where  it  occur- 
red, of,  if  one  will,  upon  the  law  of  New  York,  where  the  charter  party 
was  made,  I  do  not  care  which.  It  was  a  wrong,  not  by  virtue  of 
British,  but  of  Cuban,  law,  and  no  supposed  law  of  the  flag  has  any- 
thing whatever  to  do  with  it,  in  my  judgment.  No  command  of  a  for- 
eign sovereign  to  its  subject  can  legalize  a  wrong  committed  elsewhere. 
The  refusal  was  excused  only  in  case  the  owner  was  within  the  terms 
of  the  exception.  Mr.  Haight  says  that  no  coercion  was  exercised,  or 
even  threatened,  which  is  quite  true ;  but  I  think  it  is  not  enough.  The 
ship  might  have  been  seized  on  the  high  seas  by  British  cruisers — ^the 
only  testimony  is  that  it  would — or  it  might  have  been  detained  by  the 
British  consul  at  Felton.  That  possibility  was  alone  thought  enough  in 
The  Athanasios,  228  Fed.  558. 

But  I  do  not  rely  upon  restraints  directed  against  the  ship  itself,  for 
the  case  was  between  sovereitm  and  subject,  not  between  the  owner  and 
a  foreign  power.  In  the  former  case,  at  least  now  in  England,  a  legal 
command  of  the  sovereign  is  enough,  though  it  operates  only  in  per- 
sonam. Brit.  &  Foreign  Mar.  Ins.  Co.  v.  Sanday,  [1916]  1  A.  C.  650; 
Fumess  Withy  &  Co.  v.  Rederiaktiegelabet  Banco,  [1817]  2  K.  B.  3X3- 
There  is  no  case  in  the  United  States,  so  far  as  I  know ;  but  I  accept 
the  rule  there  laid  dovra.  It  appears  to  me  quite  unreasonable  to  sup- 
pose that  the  parties  should  have ,  supposed  the  owner  to  be  released 
when  his  ship  was  restrained  by  a  foreign  power,  but  not  when  he  was 
himself  within  the  sanctions  possible  to  his  own  sovereign.  Nor  do  I 
think  it  necessary  to  show  to  what  sanctions  he  would  have  in  fact 
been  subject.  Force  is  implied  in  the  very  nature  of  law,  and  the 
requisition  was  a  command  having  the  force  of  law.  The  restraint 
was  in  existence,  unlike  that  in  Watts,  Watts  &  Co.  v.  Mitsui,  [1917] 
A.  C.  227.  It  was  the  "direct"  cause  of  the  breach,  unlike  Becker, 
Gray  &  Co.  v.  London  Assur.  Co.,  [1918]  A.  C.  101.  If  the  actual  inci- 
dence of  power  was  still  somewhat  contingent,  that  is  no  objection  in 
this  country,  if  reasonable  prudence  justified  compliance,"  and  not  de- 
fiance. The  Styria,  186  U.  S.  1,  22  Sup.  Ct.  731,  46  L.  Ed.  1027;  The 
Kronprinzessin  Cecilie,  244  U.  S.  12,  37  Sup.  Ct.  490,  61  L.  Ed.  960. 
I  cannot  agree  that  the  owners  were  called  upon  to  undertake  the  risks 
of  disobeying  a  valid  command  of  their  sovereign,  in  order  to  see  wheth- 
er the  command  would  be  pressed  with  penafties.  This  was  the  as- 
sumption throughout  in  Tamplin,  etc.,  Co.  v.  Auglo-Mexican,  etc.,  Co., 
[1916]  2  A.  C.  227. 

So  it  follows,  as  I  view  it,  that  the  refusal  to  load  at  Felton  was  ex- 
cused, and  if  the  case  rested  there  nothing  more  need  be  said;  but 
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it  does  not.  While  the  respondents  might  safely  have  continued  to 
refuse  all  orders  while  the  ship  remainded  on  requisition,  they  would 
have  been  obliged  to  receive  the  hire  and  allow  the  libelants  to  collect 
the  Admiralty  hire ;  but  this  they  did  not  do.  On  the  contrary,  they 
repudiated  the  charter  party  altogether  and  that  was  qtiite  another 
thing. 

[4]  This  repudiation  the  respondents  justify  upon  the  ground  that 
the  adventure  ■  has  been  "frustrated,"  in  the  language  of  the  English 
cases.  Whether  one  looks  at  it  in  that  way,  or  as  a  question  arising 
under  the  "restraint  of  princes"  clause,  makes  in  my  judgment  no  dif- 
ference. Certainly  under  the  clause  the  owner  was  excused  from  ob- 
serving the  charterer's  orders,  because  he  could  not ;  but  if  the  char- 
terer gave  no  orders  of  his  own,  and  was  content  to  adopt  the  direc- 
tions of  the  Admiralty,  how  did  the  clause  operate  to  relieve  the  own- 
er from  going  on  until  the  ship  was  used  for  purposes  not  covered  by 
the  charter  party  ?  This  had  as  yet  not  happened ;  a  voyage  irom  Cuba 
to  England  was  within  the  charter  limits,  and  the  cargo  was  not,  so 
.far  as  appears,  either  "molasses  or  wet  sugar,"  which  were  excluded. 
While  the  charterer  paid  the  hire,  and  the  ship  was  not  used  for  such 
other  purposes,  I  can  see  no  excuse  under  the  clause  for  refusing  to 
allow  the  charterer  to  adopt  the  Admiralty  orders.  Nor  is  there  any 
difference,  if  one  r^;ards  the  question  upon  the  basis  of  "frustration." 
The  owner's  adventure  remained  what  it  had  been. 

Now,  the  case  is  different  with  the  charterer,  whose  rights  must  be 
considered,  I  believe,  although  the  reason  is  not  at  once  apparent.  The 
requisition  did  not,  of  course,  prevent  his  continued  payment  of  the 
hire,  or  his  performance  of  any  of  the  other  covenants  in  the  charter 
party,  not  even  the  payment  for  coals,  port  charges,  and  dunnage,  if 
demanded.  Yet  the  restraint  of  prince's  clause  the  parties  inserted  as 
a  mutual  exception.  As  such  it  must  be  given  some  effect,  if  it  can, 
and  I  can  think  of  nothing  so  natural  as  to  say  that  it  excused  the 
covenant  to  pay  hire  when  the  charterer  could  not  have  stipulated  use 
of  the  ship.  I  recognize  the  force  of  Lord  Parker's  judgment  in 
Tamplin,  etc.,  Co.  v.  Anglo-Mexican,  etc.,  Co.,  [19161  2  A.  C.  397, 
based  upon  the  "breakdown"  clause;  but,  as  I  view  this  charter,  we 
have  not  the  case  of  implying  a  condition  which  the  parties  have  not 
expressed,  but  of  giving  effect  to  all  the  language  which  they  used. 
The  purpose  evidenced  by  that  clause  is  to  put  the  vessel  off  hire  when 
the  charterer  has  no  use  of  her.  It  is  altogether  consonant  with  that 
purpose  to  interpret  the  restraint  of  princes  clause  as  effecting  the 
same  result,  and  the  embarrassment  felt  by  Lord  Parker  appears  to  me 
largely  overcome  when  the  parties  have  provided  express  language 
which  must  be  taken  as  supplementary  to  the  conditions  specified  in  the 
"breakdown"  clause. 

However,  as  I  have  already  implied,  that  excuse  depends  upon  the 
failure  of  the  consideration  of  the  covenant  to  pay  hire,  not  upon  the 
in^ossibility  of  performance  of  the  covenant,  and  when  the  ship  is 
requisitioned  on  full  hire  there  appears  to  me  to  be  no  failure  at  all. 
It  is  true  that  the  charterer  loses  the  use  of  the  ship,  but  by  hypothesis 
he  gets  the  full  equivalent  in  money.    Presumably  he  could  fix  other 
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equal  tonnage  with  the  substituted  hire,  but  it  makes  no  difference 
whether  he  can  or  not.  The  venture  is  commercial,  and  may  be  set- 
tled in  money.  The"  changed  situation  is  changed  only  in  form ;  ihe 
diarterer  has  the  risk,  and  the  advantage  of  any  variation  in  the  rates, 
and  the  owner  his  original  assurance  of  the  stipulated  hire,  which  is 
precisely  what  eadi  party  agreed  to  accept.  Moreover,  if  the  charter- 
er alone  be  allowed.to  disaffirm,  he  will  do  so  only  when  the  rates  have 
fallen,  and  not  if  they  rise.  Such  a  right  is  obviously  unfair,  and  could 
not  have  been  the  purpose  of  the  parties.  It  deprives  the  owner  of 
the  security  of  a  fixed  hire,  and  relieves  the  charterer  of  Ijie  risk  of  a 
fall  in  rates.  If,  therefore,  the  charterer  have  such  a  right,  so  must 
the  owner,  which  means  that  the  contract  is  at  an  end,  though,  if  con- 
tinued, it  would  for  the  balance  of  the  term  leave  the  parties  in  sub- 
stance in  exactly  that  position  which  they  accepted  at  the  outset. 
Hence,  if  the  Admiralty  hire  in  the  case  at  bar  be  fixed  at  the  market 
rates  for  tonnage,  I  think  that  the  charterer  had  no  right  to  disaffirm 
upon  requisition,  and  the  owner  no  reciprocal  right.  That  question 
the  record  does  not  answer. 

If,  on  the  other  hand,  the  requisition  be  not  at  going  rates,  but  at  a 
substantially  lower  amount,  as  was,  indeed,  conceded  arguendo,  the 
situation  appears  to  me  quite  different.  I  think  it  should  faU  as  much 
within  the  clause  as  though  the  ship  had  been  made  a  prize.  Now  it'is 
quite  true,  and  the  case  at  bar  is  an  instance  of  it,  that  notwithstanding 
that  fact  the  actual  Admiralty  hire  may  be  greater  than  the  charter 
hire.  The  proper  time  at  which  to  look  is  not,  however,  after  the 
event,  and  when  the  rates  have  changed.  The  chief  purpose  of  the 
charter,  as  I  have  said,  is  to  impose  upon  one  the  risk  of  change,  and 
to  secure  the  other  against  it.  But  if  the  parties  had  been  faced  with 
the  possibility  that  during  the  term  the  ship  would  have  been  seized  at 
a  large  discount  from  the  then  going  hire,  obviously,  if  both  were  fair, 
they  would  have  treated  it  as  like  a^  seizure  without  hire  at  alL  The 
charterer's  right  and  risk  in  the  variation  in  rates  would  be  "loaded," 
in  the  language  of  an  actuary,  with  a  heavy  discount.  He  would  not, 
if  I  may  use  the  phrase,  be  getting  a  fair  run  for  his  money.  Such  an 
event  the  clause  seems  to  me  to  cover  as  much  as  the  capture  of  the 
ship  or  the  like.  And  if  the  charterer  have  such  a  right,  then  so  must 
the  owner  in  similar  case,  and  for  the  «ame  reasons  as  when  the 
requisition  is  at  full  rates.  He  may  not  be  deprived  of  his  assurance 
of  a  fixed  hire  when  the  venture  turns  out  to  be  a  loss,  and  deprived 
of  the  gain  when  it  results  in  a  profit. 

There  is,  it  is  true,  some  artificiality  in  speaking  of  the  right  of  the 
charterer  to  repudiate  as  a  protection  when  the  charter  party  was  made 
before  the  war;  but  I  suppose  we  must  agree  that  the  rule  should 
apply  generally  both  to  charters  made  before  the  war  and  after  it  had 
affected  rates.  We  necessarily  look  at  the  putative  situation  present- 
ed to  the  parties  when  the  contract  is  made  somewhat  abstractly,  not 
in  the  full  concreteness  of  what  afterwards  occurred  If  we  did  not, 
there  could  never  be  a  bargain  at  all  Therefore,  as  I  view  it,  if  the 
requisition  be  permanent,  die  right  of  either  party  to  disaffirm  turns 
upon  the  Admiralty  rate. 
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The  English  cases,  and  they  are  the  only  ones  which  deal  with  the 
question,  do  not,  I  must  own,  consider  the  matter  quite  in  this  way, 
though  the  result  is  the  same  as  that  which  I  have  reached.  The  ques- 
tion always  is  of  an  implied  condition  which  the  parties  have  not  ex- 
pressed, an  approach  not  really  different  in  practice,  though  it  is  some- 
what different  in  theory,  at  least  if  the  exception  be  mutual.  The  ab- 
sence of  any  consideration  of  the  amount  of  the  Admiralty  hire  I  appre- 
hend is  due  to  the  fact  that  the  hire  is  never  in  fact  a  full  equivalent.  It 
>vould,  indeed,  be  hardlv  excusable  to  consider  the  question  so  generally 
as  I  have,  were  it  not  tnat  the  difference  in  judicial  opinion  in  England 
had  left  the  law  not  wholly  settled  in  theory.  The  rule  is  nevertheless 
quite  the  same  as  that  which,  as  it  seems  to  me,  theoretical  ccMisidera- 
tions  would  suggest. 

The  cases  all  take  tiieir  origin  from  Tamplin,  etc.,  Co.  v.  Anglo- 
Mexican,  etc.,  Co.,  [1916]  2  A.  C.  397,  in  which  the  owner  had  re- 
pudiated the  charter  party  upon  requisition  of  the  ship.  In  both  the 
courts  below  he  had  been  unsuccessful,  upon  the  groimd  that  his  con- 
cern was  only  with  his  hire,  and  that  he  could  not  complain  if  the  char- 
terer chose  to  accept  the  changed  status,  so  long  as  he  paid  regularly. 
In  the  House  of  Lords  the  decision  was  affirmed  by  a  vote  of  three 
to  two,  but  for  quite  different  reasons.  Lord  Parker  of  Waddington 
thought  that  the  whole  doctrine  of  an  implied  condition  contradicted 
the  express  provisions  of  the  charter  party,  and  that  the  requisition 
did  not  affect  the  charterer's  obligations  or  his  rights  to  the  Admiralty 
hire.  Lord  Haldane  and  Lord  Atkinson  thought  that  any  requisition 
interrupted  so  vitally  the  basis  on  which  the  parties  had  contracted 
that  the  charter  party  was  at  an  end.  Lord  Lorebum  agreed  with 
them  in  principle,  but  thought  that  the  rule  applied  only  when  it  was 
apparent  that  the  requisition  would  outlast  the  charter  party  and  that 
there  was  no  such  evidence.  The  case  has  been  accepted  as  ruling, 
that,  when  the  requisition  to  the  mind  of  a  reasonable  man  would  seem 
likely  to  outlast  the  charter  party,  it  terminated  the  contract,  and  that 
it  applies  as  well  to  time  as  to  voyage  charters. 

The  charterer  repudiated,  and  was  sued  by  the  owner,  in  Countess 
of  Warwick  S.  S.  Co.  v.  Le  Nickel  Soc.  An.,  34  T.  L.  R.  27,  Admiral 
Shipping  Co.  v.  Widner,  Hopkins  &  Co.,  [1917]  1  K.  B.  222,  and  Lloyd 
Royal  Beige,  etc.,  v.  Stathatos,  33  T.  L.  R.  390  (as  to  the  counter- 
claim) ;  while  the  owner  repudiated,  and  was  sued  hy  the  charterer,  in 
Chinese  Eng.  &  Mining  Co.  v.  Sale,  [1917]  2  K.  B.  599,  and  Heilgers 
V.  Cambrian,  etc.,  Co.,  33  T.  L.  R.  348.  Throughout,  the  only  question 
discussed  has  been  the  probable  duration  of  the  requisition  at  the  time 
when  it  was  made;  Tamplin,  etc.,  Co.  v.  Anglo-Mexican,  etc.,  Co., 
supra,  being  interjxreted  as  leaving  open  only  that  issue. 

There  remains  the  question  of  the  probable  duration  of  the  requisi- 
tion. Even  if  the  English  rule  be  adopted,  it  appears  to  me  that  the 
probabilities  were  all  strongly  that  the  requisition  would  outlast  the 
remainder  of  the  term.  I  take  it  that  the  whole  circumstances  must 
be  considered,  and  not  merely  the  unexpired  part  of  the  term.  If  so, 
the  evidence  is  strongly  with  the  respondents.  All  the  shipping  men 
called  were  of  opinion  that  there  was  small  chance  of  any  release  at 
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the  time,  and  the  well-known  facts  bear  them  out.  In  February,  1917, 
Germany  had  already  declared  her  unrestricted  U-boat  campaign  and 
it  was  in  force.  The  seriousness  of  the  situation  to  Great  Britain  is  a 
matter  of  such  common  knowledge  that  I  may  refer  to  it.  The  follow- 
ing months  of  that  year  were  among  the  most  critical  of  the  war,  and 
the  crisis  turned  wholly  upon  the  destruction  of  shipping.  The  avowed 
purpose  was  to  prevent  the  victualing  of  the  United  Kingdom,  and 
there  was  no  reason  to  question  the  relentless  determination  with  which 
it  was  announced.  While  the  success  of  the  project  was,  of  course, 
uncertain,  the  large  diminution  of  Britain's  mercantile  marine  was  to 
all  intents  a  certainty,  as  well  as  the  continued  necessity  of  a  national 
mobilization  of  all  bottoms.  Of  course,  no  one  could  say  how  long 
the  war  would  last;  but  the  necessity  of  continuing  that  mobilization 
would  not  terminate  with  the  war,  for  the  shortage  would  in  every 
probabiUty  be  felt  for  long  thereafter.  The  likelihood  that  a  vessel 
then  requisitioned  should  be  released  within  14  months  appears  to  me, 
therefore,  very  slight. 

If,  on  the  other  hand,  the  time  at  which  the  contract  must  be  re- 
pudiated is  at  an  interval  after  requisition,  the  result  is  the  same. 
Every  month  after  February,  1917,  until  April,  1918,  only  made  the 
need  of  ships  more  pressing,  and  the  event  in  fact  justified  the  re- 
spondents' assumption. 

I  should  myself  incline  to  think  that  any  requisition  ought  prima 
facie  to  terminate  the  charter  party.  As  I  have  said,  I  do  not  r^ard 
the  conditions  of  the  "breakdown"  clause  as  necessarily  exclusive.  It 
does  not  seem  to  me,  with  deference,  a  very  practicable  rule  to  specu- 
late upon  whether  the  charter  party  will  outlast  the  requisition  by  any 
period  at  all.  Suppose  it  does  outlast  it  by  a  few  months.  The  char- 
terer may  have  been  deprived  of  the  use  of  the  ship  without  adequate 
return  for  perhaps  all  but  a  short  time.  It  seems  unfair  to  hM  him  to 
the  hire.  I  recognize  the  difficulties  where  the  charter  may  have  years 
to  run ;  but  when,  as  here,  the  question  is  of  months,  it  seems  to  me 
that  a  requisition  which  is  presumably  intended  for  a  substantial  time 
should  terminate  the  contract.  This  question  it  is  not,  however,  neces- 
sary for  me  to  decide. 

Hence  it  follows  that  the  libel  should  be  dismissed,  unless  the  libel- 
ants can  show  that  the  Admiralty  hire  was  intended  to  be  a  full  equiv- 
alent for  the  goiiig  rates.  It  is  not  necessary,  therefore,  to  consider 
the  questions  of  jurisdiction  and  of  pleading  which  the  case  raises  un- 
til it  appears  that  they  wish  to  raise  that  question.  Within  ten  days 
after  the  filing  of  this  opinion  I  will  entertain  a  motion  to  amend  the 
libel,  alleging  that  fact;  but,  if  none  is  made,  the  libel  will  be  dis- 
missed.   The  replication  in  no  event  appears  to  me  valid. 
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UNITED  STATES  T.  SOHAFBR  et  al. 

(District  Court,  E.  D.  Pennsylvania.    December  9,  191S.) 

No.  88. 

1.  Wab  *=»4 — ^EspioNAOE  Act — Making  Taxot  Rkpokts. 

An  Indictment  against  newspaper  pnblisliers,  under  Espionage  Act,  for 
making  false  reports,  etc.,  by  altering  original  news  dlspatdiea  before 
publication.  Is  supported  by  evidence  showing  that,  while  defendants 
received  no  dispatches  from  news  agencies,  they  took  dispatches  from 
other  papers  and  so  altered  them  as  to  give  aid  to  the  enemy. 

2.  TVax  ®=>4 — EsFiONAOE  Act — ^Making  Faxsk  Bxfobtb. 

It  is. not  a  defense  to  a  prosecution  for  making  false  statements  to 
promote  the  success  of  the  enemy  in  time  of  war  in  a  newspaper  pub- 
lished by  defendants  that  the  statements  were  not  made  from  motives  of 
personal  disloyalty,  but  to  further  the  purposes  of  an  organization  of 
which  the  paper  was  the  organ. 

3.  Cbihinai.  liAW  ^=>862 — Jubt — Application  or  Pebsonal  KNOWiiDQK. 

The  jury  In  criminal  case  may  properly  take  cognizance  of  facts  which 
are  matters  of  general  information. 

Criminal  prosecution  by  the  United  States  against  Peter  Schafer, 
Paul  Vogel,  Louis  Werner,  Martin  Darkow,  and  Herman  Lemke.  On 
motions  in  arrest  of  judgment  and  for  new  trial.    Discharged. 

See,  also,  248  Fed.  290. 

Samuel  Rosenbaum,  Asst.  U.  S.  Atty.,  Francis  Fisher  Kane,  U.  S. 
Atty.,  and  Owen  J.  Roberts,  Sp.  Asst.  U.  S.  Atty.,  all  of  Philadel- 
phia, Pa. 

Wm.  A.  Gray,  of  Philadelphia,  Pa.,  for  defendant 

DICKINSON,  District  Judge.  The  reasons  for  a  new  trial  in  this 
case  number  49  in  all.  ^me  of  them  are  necessarily  what  may  be 
characterized  as  formal.  Many  of  the  others  indicate  in  their  state- 
ment whether  they  are  well  or  ill  taken,  and  call  for  no  discussion. 
This  leaves  for  discussion  three  questions,  two  of  which  bear  upon 
the  course  of  the  trial  as  affecting  all  of  the  defendants,  and  one  as 
affecting  two  or  possibly 'three  of  them. 

[1]  One  of  the  questions  presented  may  be  thus  stated:  It  goes  to 
the  proposition  of  charging  a  defendant  with  one  offense  and  con- 
victing him  of  a  different  offense,  and  one  with  which  he  has  not  been 
charged  in  accordance  with  legal  forms.  As  a  basis  for  the  reason  for 
a  new  trial  advanced,  the  assertion  is  made  with  respect  to  certain 
counts  in  the  indictment  (those  which  may  be  called  "false  news" 
counts)  that  the  theory  upon  which  the  indictment  was  framed  is  that 
a  news  dispatch  emanated  from  a  certain  source  and  place,  as,  for  il- 
lustration, an  associated  press  dispatch  from  Berne  or  Amsterdam,  and 
that  the  defendants  altered  this  dispatch  so  as  to  change  its  meaning. 
The  falsity  is  thus  charged  to  have  consisted  in  this  alteration. 

Another  basis  for  the  reasons  for  a  new  trial  advanced  is  the  fur- 
ther assertion  that  there  was  no  proof  of  either  the  sending,  receipt,  or 
alteration  of  any  such  dispatches,  and  the  inference  is  drawn  that  there 
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could  be  no  lawful  conviction  of  guilt  of  that  charge  in  the  absence  qf 
evidence  to  support  it. 

With  respect  to  the  evidence  which  was  introduced,  the  further 
assertion  is  made  that  it  was  confined  to  what  might  support  a  charge 
that  the  defendants  had  published  a  false  report,  but  was  wholly  bar- 
ren of  anything  which  would  support  the  charge  as  made. 

The  basis  for  these  assertions  is  the  fact  that  the  newspaper  office 
from  which  the  publication  issued  received  no  dispatches  of  any  kind. 
The  paper  frequently  contained  what/purported  to  be  dispatches  from 
the  different  news  centers  of  the  world,  and  they  were  so  published 
as  to  present  the  appearance  of  being  news  which  had  come  to  the  of- 
fice by  cable  or  othe/wise.  Their  real  origin  was  this:  Newspapers 
printed  in  English  and  other  languages  came  to  the  ofBce.  Those  who 
had  to  do  with  the  publication  of  the  newspaper  of  the  defendants 
made  free  use  of  the  contents  of  other  papers.  In  newspaper  parlance, 
they  "lifted"  the  news  from  other  papers. 

The  real  gravamen  of  the  offense  of  which  they  were  guilty,  in  so 
far  as  they  were  guilty,  without  regard  to  any  of  its  purely  legal  as- 
pects, was  that  they  changed  the  n?ws  which  they  had  thus  "lifted" 
so  as  to  give  it  a  tone  which  would  afford  comfort  and  encouragement 
to  the  enemies  of  the  United  States,  or  would  be  injurious  to  our  cause. 
It  will  thus  be  seen  that  in  no  aspect  did  the  act  which  was  committed 
differ  in  substance  from  the  act  which  was  charged.  Whether  it  did 
so  differ  in  the  strictly  legal  view  depends  wholly  upon  what  the  in- 
dictment means  by  the  phrase  "original  dispatch." 

The  thought  entertained  by  the  learned  counsel  for  the  defend- 
ants, and  sought  to  be  impressed  upon  the  trial  judge,  and  now  re- 
expressed,  is  that  the  indictment  charged  a  specific  offense  and  charged 
it  in  the  narrow  sense  of  being  the  act  of  falsifying  a  dispatch  which 
had  emanated  f rcKn  a  news  collecting  agency,  and  that  the  dispatch 
so  changed  was  one  which  in  fact  had  been  received  by  the  defend- 
ants. 

The  logical  outcome  of  this  thought  is  that  the  only  evidence  which 
would  support  such  a  charge  would  be  the  testimony  of  some  one  con- 
nected with  such  a  news  agency  that  such  a  dispatch  had  been  sent  to 
the  defendants,  followed  by  evidence  of  its  contents,  and  further  evi- 
dence that  the  dispatch  had  been  published  in  a  falsified  form. 

The  trial  judge  refused  to  put  this  narrow  construction  upon  the 
charge  as  laid  in  the  indictment,  hut  read  it  as  expressive  of  a  charge 
of  the  substantial  offense  of  disseminating  false  statements  which 
tended  and  were  put  out  with  intent  to  promote  the  success  of  the 
enemies  of  the  United  States. 

The  charge  thus  made  would  emphatically  embrace  the  act  of  taking 
a  news  dispatch  from  another  paper  and  so  changing  it  as  to  make  it 
serve  a  disloyal  purpose.  The  dispatch  so  changed  would  be  an  "orig- 
inal dispatch"  within  the  meaning  of  the  indictment. 

To  give  emphasis  to  the  distinction  sought  to  be  expressed,  we  are 
of  opinion  although  there  is  nothing  in  this  case  to  require  us  to  go 
so  far,  that  the  diarge  in  substance  would  have  been  supported  by 
proof  that  the  defendants  had  wholly  faked  a  dispatch,  so  that  it  had 
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no  Other  origin  than  an  emanation  from  the  brain  of  the  person  who 
faked  it. 

The  question  as  now  presented  is  wholly  an  appellate  question,  and 
vrc  take  the  view,  as  above  expressed,  because  we  deem  it  to  be  in  line 
with  the  command  of  Rev.  St.  §  1025  (Comp.  St.  1916,  |  1691).  As 
Ave  view  it,  the  motive  for  that  command  is  a  very  practical  one.  A 
very  short  experience  in  the  trial  of  causes,  criminal  or  civil,  brings 
out  with  cameo-like  clearness  two  methods  of  trial.  When  one  method 
is  resorted  to,  procedure  questions  are  given  such  prominence  that  the 
substantial  questions  of  fact  or  of  substantive  law  are  wholly  or  al- 
most lost  to  view.  When  the  other  method  is  employed  counsel  and 
parties  by  an  agreement,  tacit  or  expressed,  join  in  presenting  the  sub- 
stantial issues  which  arise  in  the  case,  and  as  the  phrase  is,  agree  to 
try  the  case  on  its  merits  without  regard  to  form. 

The  injunction  of  Rev.  St.  §  1025,  was  laid  upon  the  courts  with 
the  contrast  between  these  two  systems  of  trial  practice  in  the  mind 
of  Congress,  and  the  command  is  that  no  indictment  shall  be  held  to 
he  insufficient  or  effect  be  refused  to  a  verdict  if  the  indictment  and 
trial  be  such  as  that  a  trial  may  be  had  and  the  trial  is  had  in  accord- 
ance with  the  second  method  described.  This,  as  we  understand  it, 
is  what  Congress  means  in  saying  that  the  test  of  every  question  of 
tWs  character  which  is  raised  is  whether  or  not  there  has  crept  into 
the  indictment  or  the  trial  anything  which  has  worked  to  the  prejudice 
of  the  defendants.  There  is  a  class  of  distinctions  with  which  highly 
trained  and  bright  intellects  love  to  deal  which  may  fitly  be  char- 
acterized as  metaphysical.  As  an  intellectual  exercise,  discussion  of 
tiiem  is  always  pleasurable  and  may  have  a  high  didactic  value,  but 
the  practical  affairs  of  life  cannot  be  made  to  await  the  end  of  the 
discussion. 

We  adhere  to  the  view  entertained  by  the  trial  judge  that  the  in- 
dictment charged  and  the  evidence  supports  the  offense  defined  by  the 
Espionage  Law  relating  to  the  making  of  false  reports,  etc. 

The  second  of  the  points  remaining  for  discussion  in  the  cause 
arises  out  of  that  part  of  the  charge  which  dealt  with  the  distinction 
between  treason  and  the  acts  condemned  by  the  Espionage  Law  (Act 
June  15,  1917,  c.  30,  40  Stat.  217)  as  criminal.  As  has  often  been 
observed,  a  charge  to  a  jury  should  always  be  read  in  the  atmosphere 
of  the  trial  in  which  it  was  delivered.  One  of  the  functions  of  the 
charge  is  to  enable  a  jury  to  comprehend  the  issues  of  a  cause  as  pre- 
sented to  them  by  the  evidence  and  the  ai^^uments  of  counsel.  The 
cause  which  they  have  in  their  minds  as  the  one  to  be  detemuned  by 
them  is  the  cause  as  thus  presented,  and  it  would  only  work  confusion 
if  the  trial  judge  did  not  shape  the  charge  accordingly.  There  was  evi- 
dently, as  the  charge  itself  indicates,  some  occurrence  of  the  trial  which 
prompted  the  comment  of  which  complaint  is  now  made.  A  part  of 
that  complaint  is  that  the  comment  was  irrelevant  and  tended  to  prej- 
udice the  defendants. 

There  is  nothing  which  we  have  been  able  to  find  in  the  record 
which  either  suggests  or  revives  a  recollection  of  what  the  happen- 
ing was.    In  the  absence  of  any  such  recollection,  it  must  be  left  to 
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surmise.  As  counsel  for  the  defendants  now  read  the  charge,  and 
perhaps  as  they  heard  it,  they  have  received  the  impression  mat  the 
charge  magnified  the  crime  laid  in  the  indictment  Such  was  not  its 
purpose,  nor  do  we  think  its  practical  effect.  The  jury  was  made  up 
of  high-minded  and  intelligent  men.  This  does  not  mean  that  they 
would  not  be  swayed  by  the  emotions  which  we  all  feel  when  what  we 
call  our  love  of  cotmtry  is  hurt ;  but  it  does  mean  that  they  would  dis- 
tinguish between  acts  which  have  been  made  criminal  and  publications 
or  speeches  which  affect  us  unpleasantly.  Aside  from  the  particular 
happening,  whatever  it  was,  which  provoked  this  part  of  the  charge, 
the  comments  complained  of  had  evidently  a  double  purpose.  One  was 
that  it  would  not  follow  that,  because  mere  words  might  not  be  overt 
acts  of  treason,  mere  words  could  not  constitute  a  crime.  The  other 
is  that,  no  matter  how  objectionable  they  might  be  to  the  hearer  or  the 
reader,  because  coming  within  the  category  of  what  was  disloyal,  or 
what  would  be  in  the  common  acceptation  treasonable,  they  would  not 
be  a  crime,  in  the  legal  sense,  of  which  any  one  could  be  convicted, 
unless  the  objectionable  acts  had  been  declared  to  be  a  crime  by  some 
act  of  Congress.  This  thought  is,  we  think,  clearly  expressed  in  the 
main  charge,  and  is  certainly  clearly  presented  in  what  was  added  to 
the  main  charge  upcoi  exception  taken  by  defendants. 

The  point  now  made  is  properly  enough  vigorously  pressed  by  coun- 
sel, and  we  have  given  it  very  careful  consideration.  The  result  is 
we  are  unable  to  see  in  this  any  reason  for  interference  with  the  ver- 
dict. 

[2]  The  benefit  of  the  third  point  is  limited  to  the  defendants  Lemke, 
Schafer,  and  Vogel.  Its  application  to  Lemke  is  not  conceded.  Some 
countenance  is  lent  to  it  by  the  act  of  the  district  attorney  in  not  ask- 
ing the  jury  for  the  conviction  of  Schafer  and  Vogel,  except  upon  the 
conspiracy  count.  The  connecti<m  of  these  two  men  with  the  publi- 
cation was  such  as,  we  assume,  to  admittedly  affect  the  degree  of  guilt, 
and  because  of  this  is  a  consideration  in  the  imposition  of  sentence. 
What  may  in  a  sense  be  called  their  formal  responsibility  for  the  pub- 
lication furnishes  in  itself  evidence  to  be  submitted  to  a  jury.  Their 
real  connection  with  it  was  at  least  this:  That  while  their  main  mo- 
tive in  being  parties  to  the  publication  of  the  newspaper  was  to  promote 
the  interests  of  the  organization  with  which  they  were  connected,  there 
were  justifying  grounds  for  the  finding  that  in  order  to  prwnote  this 
interest  they  were  not  only  willing,  but  deemed  it  helpful,  that  the 
newspaper  as  the  organ  of  their  organization  should  assume  an  atti- 
tude which  the  jury  has  found  to  t^  a  disloyal  one.  The  truth  many 
be  that  their  motive  was  not  a  disloyal  one,  in  the  sense  that  they 
wished  to  promote  the  success  of  the  enemies  of  the  United  States ;  but 
the  evidence  again  justified  the  finding  that  their  intent  was  an  unlaw- 
ful one,  because  they  could  not  cater  to  those  whose  support  they 
sought,  unless  they  did  have  the  newspaper  do  all  which  it  could  do 
toward  promoting  the  success  of  that  government  with  the  people  of 
which  we  were  at  war.  Indeed,  in  disaaimin^  disloyal  motives,  Acre 
was  a  plain,  if  not  a  frank,  admission  of  this  mtent,  and  of  the  selfish 
reason  behind  it. 
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We  do  not  find  this  reason  for  a  new  trial  to  be  any  ground  for 
interference  with  the  verdict. 

[3]  Perhaps  one  other  thing  calls  for  some  comment  There  was 
an  attempt  made  to  express  in  the  charge  to  the  jury  the  thought  that 
with  respect  to  all  matters  which  are  matters  of  general  information 
the  jury  had  the  right  to  call  upon  this  fund  of  general  knowledge 
which  was  ih  their  keeping.  This  must  be  so,  because  there  is  no 
practical  method  of  having  such  a  state  of  facts  enter  into  the  make- 
up of  a  judgment  other  than  l^  drawing  upon  this  fund.  The  kind  of 
knowledge  which  is  based  upon  what  are  classified  as  historical  facts 
supplies  us  with  an  illustration  of  the  distinction  intended.  The  quoted 
parts  of  the  charge  dealing  with  this  thought  were  not  very  happily, 
or  at  least  very  clearly,  expressed.  What  was  in  mind  was  that  the 
jury  would  want  to  laiow  how  they  were  to  deal  with  certain  ques- 
tions which  were  essentially  questions  of  fact,  and  yet  in  respect  to 
which  there  was,  strictly  speaking,  no  evidence. 

One  of  these  was  the  question  of  the  existence  of  a  state  of  war. 
This  was  in  no  important  sense  a  question,  but  with  respect  to  how  a 
state  of  war  could  be  found  to  t>e  a  fact,  the  method  employed  afforded 
an  illustration  of  how  these  other  questions  of  fact  with  which  the 
jury  had  to  deal,  which  were  matters  of  general  knowledge,  could  be 
met.  Many  instances  of  so-called  propaganda  in  this  and  other  coun- 
tries may  be  used  as  illustrations.  What  is  put  out  is  known  to  be 
false,  because  so  pronounced  by  the  information  which  is  common  to 
all.  The  question,  however,  is  what  will  justify  a  finding  of  falsity? 
Upon  what  can  the  finding  be  based?  The  answer  is  that,  if  the  state- 
ments made  are  of  matters  which  are  the  subject  of  general  informa- 
tion and  are  part  of  our  common  knowledge,  their  truth  or  falsity 
may  be  thus  tested.  The  line  between  what  may  be  thus  tested  and 
a  specific  fact,  which  must  be  proven,  is  a  line  which  caimot  otherwise 
be  defined  than  by  the  statement  that  we  may  judge  of  anything  which 
is  within,  and  the  subject  of  common  knowledge,  although  we  may 
have  no  other  light  leading  us  to  a  judgment  than  that  afforded  by 
such  common  knowledge  as  we  have. 

The  complaint  made  is  that  the  instruction  given  was  so  general  as 
to  be  misleading,  and  was  fraught  with  danger  (to  use  an  extravagant 
illustration)  that  the  jury  might  accept  it  as  a  warrant,  in  cases  which 
had  aroused  a  popular  interest  and  in  that  sense  were  matters  of  com- 
mon knowledge,  to  convict  defendants  who  were  thus  commonly 
thought  to  be  guilty. 

We  have  carefully  re-read  the  charge  with  the  thought  thus  indicat- 
ed in  mind,  and  when  read  in  the  light  of  the  events  of  the  trial  and 
of  the  arguments  addressed  to  the  jury,  we  cannot  think  the  jury  fail- 
'  ed  to  grasp  the  distinction  made  between  those  things  of  which  judi- 
cial notice  could  be  taken  and  facts  which  must  be  aflirmatively  and 
even  formally  established  by  evidence. 

The  motions  in  arrest  of  judgment  and  for  a  new  trial  are  dis- 
charged. 
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UNITED  STATES  HAILEOAD  ADMINISTRATION,  W.  Q.  McAdoo,  Director 
General  of  Railroads  (Atlantic  Ooaat  Line  Railroad),  t.  BURGH,  SberUC. 

(District  Court,  B.  D.  South  Carolina.    November  80,  1918.) 

No.  206, 

1.  Railroads  «=»5^6,  New,  voL  6A  Key-No.  Series— Taeino  PossEssion  oj 

Railboads — Courts. 

The  extent  of  the  power  conferred  by  Act  Aug.  29,  1916  (Oomp.  St  1916, 
{  1974a),  authorizing  the  President,  through  the  Secretary  of  War,  to  take 
possession  of  railroads  In  time  of  war,  etc.,  and  the  determination  of 
the  property  to  be  taken  possession  of,  are  questions  for  the  court 

2.  Railroads  «=95%,  New,  vol.  6A  Key-No.  Series — Takino  Possbssior  or 

Railroads — Eftbct. 

Under  Act  Aug.  28,  1916  (Comp.  St  1916,  |  19T4a),  authorizing  tbe 
President  in  time  of  war  to  talce  possession  of  railroads,  etc.,  and  the 
presidential  proclamation  of  December  26, 1917,  and  despite  Act  Mardi  iO, 
191S,  the  Director  General  of  Railroads  was  not  authorized  to  take  pos- 
session of  land  belonging  to  a  railroad  company  whi(^  was  not  used  in 
its  business  as  a  carrier ;  hence  sale  of  such  land  under  execution  agaiiist 
the  railroad  company  will  not  be  enjoined  on  suit  of  the  Director  General, 
the  company  making  no  objection. 

8.  CouBTB  «=»508(3) — Federal  Courts— Jdrisdictioit. 

The  federal  courts,  by  virtue  of  their  general  equity  powers,  have 
jurisdiction  to  enjoin  the  enforcement  of  a  judgment  in  the  state  courts 
upon  the  usual  principles  under  which  a  court  of  equity  will  enjoin  en- 
forcement of  a  judement 

4.  Railkoads  €=>5^,  New,  voL  6A  Key-No.  Series — ^Fedkbai,'  Courts — Juris- 
diction. 

A  suit  by  the  Director  General  of  Railroads  to  enjoin  sale  of  land 
owned  by  a  railroad  under  execution  Issued  on  a  Judgment  of  a  state 
court,  on  the  theory  that  having  taken  possession  of  the  same,  it  was 
exempt  from  process  under  act  of  March  21,  1918,  is  a  suit  of  a  dvll 
nature  arising  under  the  laws  of  the  United  States,  etc.,  of  which  the 
federal  District  Court  has  jurisdiction,  for  It  must  be  deemed  that  Act 
March  21,  1918,  modified  Jud.  Code,  {  266  (Comp.  St  1910,  i  1242). 

In  Equity.  Bill  by  the  United  States  Railroad  Administration,  W. 
G.  McAdoo,  Director  General  of  Railroads  (Atlantic  Coast  Line  Rail- 
road), against  Thomas  S.  Burch,  as  Sheriff  of  Florence  County.  On 
order  to  show  cause  why  defendant  should  not  be  restrained  and  en- 
joined, etc.    Preliminary  injunction  refused,  etc. 

Rutledge  &  Hyde,  of  Charleston,  S.  C,  for  complainants. 
Lc^n  &  Grace,  of  Columbia,  S.  C,  for  defendant. 

SMITH,  District  Judge.  This  matter  came  on  to  be  heard  under  the 
order  of  this  court  made  November  26,  1918,  requiring  the  defendant 
to  show  cause  on  the  2d  day  of  December,  1918,  at  9  o'clock  a.  m.,  why 
he  should  not  be  restrained  and  enjoined  from  further  proceeding  to 
advertise  or  sell  the  property  of  the  Atlantic  Coast  Line  Railroad  Com-- 
pany,  described  in  Exhibit  A,  annexed  to  the  bill  of  complaint  herein. 
By  consent  of  counsel  the  hearing  was  had  this  day,  in  lieu  of  being  had 
on  the  day  named  in  the  said  order,  to  wit,  2d  day  of  December,  1918. 

The  defendant  duly  appeared  and  filed  his  return  to  the  order  to 
show  cause,  and  counsel  on  both  sides  have  been  heard ;  the  hearing 
being  had  upon  the  bill  of  complaint  and  the  exhibits  and  the  return  to 
the  rule  to  show  cause  and  exhibits. 

4s»For  otlieT  cases  see  same  topic  ft  KEY-NUMBER  In  all  Ke7-Numbered  Disesta  ft  Indeias 
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The  allegation  of  the  cotnfdainant  is  that  he  is  in  actual  physical  pos- 
session of  the  property  (sought  to  be  sold  by  the  defendant)  under  the 
terms  of  the  statutes  passed  by  the  Congress  of  the  United  States,  to 
wit,  the  act  approved  August  29,  1916,  entitled  "An  act  making  ap- 
propriations for  the  support  of  the  army  for  the  fiscal  year  ending 
June  thirtieth,  nine  hundred  and  seventeen,  and  for  other  purposes" 
(U.  S.  Stat,  at  Large,  vol.  39,  p.  645,  c.  418),  and  of  the  proclamation 
of  the  President  of  the  United  States  made  the  26th  of  December,  1917, 
in  pursuance  thereof,  and  also  of  the  act  approved  March  21,  1918, 
entitled  "An  act  to  provide  for  the  operation  of  transportation  sys- 
tems while  under  federal  control,  for  the  just  compensation  of  their 
owners  and  for  other  purposes." 

So  far  as  the  papers  now  before  the  court  are  concerned,  to  wit,  the 
bill  of  complaint  and  exhibits,  and  the  return  and  exhibits,  the  facts 
appear  to  be  that  a  final  judgment  has  been  recovered  in  the  state  court 
of  South  Carolina,  in  a  cause  of  Travis  Barnes,  by  his  Guardian  ad 
Litem,  John  J.  Barnes,  v.  Atlantic  Coast  Line  Railroad  Co.  This  final 
judgment  was  recovered  on  the  18th  day  of  March,  1918,  and,  upon 
an  appeal  therefrom  by  the  defendant  Atlantic  Coast  Line  Railroad 
Ccmipany,  the  judgment  was,  by  the  Supreme  Court  of  South  Carolina, 
in  August,  1918,  affirmed  (96  S.  E.  530),  and  the  remittitur  affirming 
the  same  was  forthwith  duly  filed  in  the  court  of  common  pleas  for 
Charleston  county. 

Under  the  provisions  of  the  state  law  of  South  Carolina,  this  final 
judgment  was  transcripted  to  the  county  of  Florence,  and,  upon  execu- 
tion issued  thereon  in  the  county  of  Florence,  a  levy  has  been  made 
upon  certain  real  estate  of  the  defendant  the  Atlantic  Coast  Line  Rail- 
road, in  the  county  of  Florence,  and  the  same  has  been  advertised  for 
sale  to  satisfy  the  execution.  To  enjoin  the  sale  under  the  execution, 
the  bill  of  complaint  in  this  cause  has  been  filed. 

It  further  appears  that  the  action  in  the  state  court  was  begun  on 
September  21,  1915,  for  a  cause  of  action  accruing  on  the  13th  of  Feb- 
ruary, 1915,  and  long  anterior  to  the  enactment  by  Congress  of  the 
statutes  above  referred  to. 

It  also  altars  that  the  property  levied  on  and  advertised  for  sale 
consists  of  several  pieces  of  land  in  the  city  and  county  of  Florence, 
S.  C.  These  tracts  of  land  are  mostly  lots  in  the  city  of  Florence  and 
land  adjacent  thereto ;  and  according  to  the  statement  of  the  tax  agent 
of  the  defendant  the  Atlantic  Coast  Ijne  Railroad,  made  in  February, 
1918,  when  the  same  were  returned  for  taxation,  this  property  so  levied 
on  was  returned  as  real  estate  belonging  to  the  Atlantic  Coast  Line  Rail- 
road, not  necessary  to  the  daily  running  of  the  road  in  Florence,  S.  C, 
and,  as  a  conclusion  of  fact  based  upon  the  only  reasonable  inference 
that  can  be  made  from  the  papers  before  the  court,  these  lots  of  land 
would  not  appear  in  any  wise  to  be  property  or  land  essential  or  neces- 
sary to  the  performance  of  the  transportation  duties  and  operations  of 
the  defendant  Atlantic  Coast  Line  Railroad. 

The  question,  therefore,  is  whether  or  not  the  complainant  William  G. 
McAdoo,  as  Director  General  of  Railroads,  is  legally  in  possession  of 
this  property  so  as  to  be  entitled  to  the  protection  of  that  clause  of  the 
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act  approved  March  21,  1918,  which  provides  that  no  process,  mesne 
or  final,  shall  be  levied  against  any  property  under  such  federal  control 
[1,2]  The  first  question  to  be  determined  under  the  statutes  is  as  to 
what  property  the  President  was  entitled,  through  the  Secretary  of 
War,  to  take  possession  of  and  legally  to  hold,  so  as  to  be  entitled  to 
the  benefit  of  such  exemption  from  the  levy  of  final  process.  Under 
the  terms  of  the  act  of  the  29th  August,  1916,  it  is  declared  as  follows: 

"The  President,  In  time  of  war,  Is  empowered,  through  the  Secretary  of 
War,  to  take  possession  and  assume  control  of  any  system  or  systems  of 
transportation,  or  any  part  thereof,  and  to  utilize  same,  to  the  exclusion  as 
far  as  may  be  necessary  of  all  other  traflSc  thereon,  for  the  transfer  or 
transportation  of  troops,  war  material  and  equipment,  or  for  such  other  pur- 
poses connected  with  emergency  as  may  be  needful  or  desirable."  Gomp. 
St.  1916,  S  19T4a. 

An  inspection  of  the  whole  statute,  as  well  as  of  this  dause,  shows 
that  the  purpose  and  intent  of  the  statute  was  to  provide  for  the  speedy 
and  expeditious  transportation  of  troops,  war  material,  and  equipment ; 
and  for  that  purpose  to  rive  possession  of  the  systems  of  transporta- 
tion to  the  government,  through  the  Secretary  of  War,  with  power  to 
use  such  systems  for  such  transportation  to  the  exclusion,  as  far  as 
may  be  necessary,  of  all  other  traffic,  either  in  passengers  or  freight, 
thereon.  That  is  the  puipose  of  the  statute,  and  it  is  evident  that  the 
purpose  of  the  statute  giving  such  enlarged  powers,  to  be  exercised  dur- 
ing the  emergency  of  war,  was  not  for  the  purpose  of  taking  possession 
of  any  property  which  might  be  owned  by  the  different  corporations  op- 
erating and  owning  systems  of  transportation,  and  which  property  was 
wholly  independent  of  transportation  uses,  and  neither  incidents  nor 
necessary  for  them,  but  was  simply  to  allow  the  government  to  get 
control  of  everything  necessary  or  appropriate  for  transportation  pur- 
poses. 

Under  this  statute,  the  President  could  authorize  the  Secretary  of 
War  only  to  take  possession  of  such  property  as  he  himself  is  author- 
ized to  take  possession  of  under  the  statute.  The  extent  of  his  powers, 
and  the  definition  of  what  property  he  was  authorized  to  take  pos- 
session of  under  the  statute,  would  be  necessarily  a  judicial  question. 
All  acts  done  and  all  property  taken  possession  of  within  the  adjudicat- 
ed extent  of  the  powers  allowed  might  be  a  ministerial  question ;  but  as 
to  the  extent  of  those  powers,  and  whether  the  powers  were  given,  must 
always,  under  the  Constitution  of  the  United  States,  remain  a  judi- 
cial question,  and  one  to  be  decided  by  the  courts  of  the  land. 

Under  the  terms  of  this  statute,  the  President  issued  a  proclamation 
on  the  26th  of  December,  1917,  referring  to  the  statute,  and  declaring 
that,  through  the  Secretary  of  War,  he  took  possession  and  assumed 
control  at  12  o'clock  noon  on  the  28th  day  of  December,  1917,  of  each 
and  every  system  of  transportation,  and  the  appurtenances  thereof, 
located  wholly  or  in  part  within  the  boundaries  of  the  continental 
United  States,  and  consisting  of  railroads,  and  owned  or  controlled  sys- 
tems of  coastwise  and  inland  transportation,  engaged  in  general  trans- 
portation, whether  operated  by  steam  or  by  electric  power,'' including 
also  terminals,  terminal  companies,  and  terminal  associations,  sleeping 
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and  parlor  car  lines,  elevators,  warehouses,  telegraph  and  telephone 
lines,  and  all  other  equipment  and  appurtenances,  commonly  used  up- 
on or  operated  as  a  part  of  such  rail  or  combined  rail  and  water  sys- 
tems of  transportation,  to  the  end  that  such  systems  of  transportation 
be  utilized  for  the  transportation  and  transfer  of  troops,  war  material, 
and  equipment,  to  the  exclusion,  so  far  as  may  be  necessary,  of  all 
other  traffic  thereon. 

The  proclamation  further  proceeds  that  the  possession,  control,  op- 
eration, and  utilization  of  such  transportation  systems  shall  be  exer- 
cised by  and  through  William  G.  McAdoo,  who  was  by  the  proclama- 
tion appointed  and  designated  Director  General  of  Railroads. 

The  language  of  this  proclamation,  assuming  that  the  entire  lan- 
guage is  warranted  by  the  powers  extended  to  the  President  under  the 
terms  of  the  statute,  and  which  powers  he  could  not  in  any  proclama- 
tion lawfully  exceed,  would  not  itself  appear  to  include  the  property 
in  question  m  these  proceedings,  unless  it  should  be  supposed  to  be  in- 
cluded under  the  general  designation  of  pll  other  equipment  and  ap- 
purtenances, commonly  u^ed  upon  or  operated  as  a  part  of  such  rail 
or  combined  rail  and  water  systems  of  transportation.  The  outlying 
lots  of  land  held  by  a  railroad  company  as  an  investment,  or  which  it 
may  have  purchased  at  some  time  and  still  continued  to  hold,  would 
not  appear  to  be  included  within  any  of  the  language  of  this  proclama- 
tion. The  position  of  counsel  for  the  complainant  is  that  the  statute 
and  the  proclamation  must  be  considered  to  include  all  property  of  a 
railroad.  If  this  contention  were  correct,  it  would  cover  all  moneys 
of  the  railroad  in  its  possession,  when  possession  was  taken  imder  the 
proclamation  of  the  President.  It  would  also  cover  all  personal  prop- 
erty, including  stocks  in  industrial  corporations,  if  any  such  were  own- 
ed by  the  railroad  at  that  time. 

A  fair  construction  of  the  statutes,  and  of  the  proclamation  itself, 
however,  would  not  appear  to  warrant  any  such  inference  that  thdr 
provisions  include  such  property.  The  language  ai^ars  to  be  clearly 
limited  to  transportation  systems,  and  to  property  which  was  used  for 
transportation  purposes,  including  therein  all  property  fairly  incidental 
or  necessary  for  use  in  effecting  such  purposes.  Separated,  discon- 
nected, unutilized  tracts  of  land  would  not  appear  to  come  within  this 
definition. 

The  later  statute  of  March  21,  1918,  would  not  appear  to  affect  this 
conclusion.  There  is  nothing  in  it  which  extends  the  powers  of  the 
President  as  to  the  character  of  the  property  he  could  take  possession 
of  under  the  previous  statute.  By  section  9  it  is  provided  that  the  pro- 
visions of  the  act  of  August  29,  1916,  shall  remain  in  force  and  ef- 
fect except  as  expressly  modified  and  restricted  by  the  late  act ;  and  the 
President,  in  addition  to  the  powers  conferred  by  that  statute,  is  given 
such  other  and  further  powers  necessary  or  proper  to  give  effect  to 
the  powers  therein  and  theretofore  conferred ;  that  is  to  say,  the  Pres- 
ident has  only  the  powers  in  two  acts  conferred,  and  he  is  given  such 
further  powers  as  are  necessary  or  appropriate  to  give  effect  to  those 
powers.   That  is  alL 
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If  the  purpose,  intent,  and  meaning  of  the  original  statute  was  to 
give  him  power  to  take  possession  of  only  transportation  facilities, 
there  is  nothing  in  the  later  act  to  extend  the  powers  given,  him  so  as 
to  give  him  the  right  to  take  possession  of  disconnected  property  and 
property  uimecessary  for  the  purposes  of  transportation. 

The  proclamation  of  the  President  expressly  provides  that  regaiAT 
dividends  theretofore  declared,  and  maturing  interest  upon  bonds,  de- 
bentures, and  other  obligations,  may  be  paid  in  due  course;  the  said 
regular  dividends  and  interest  may  be  continued  to  be  paid  until  and 
unless  the  said  Director  General  shall  from  time  to  time  otherwise, 
by  general  or  special  order,  determine;  and  the  later  statute  of  21st 
March,  1918,  expressly  provides  a  method  by  which  the  carrier  might 
be  paid  a  rental  for  the  use  of  its  transportation  facilities,  and  the  pro- 
ceeds of  such  rental  might  be  by  the  carrier  devoted  to  the  payment  of 
its  own  obligations. 

The  present  case  presents  the  case  of  a  creditor  holding  a  final  judg- 
ment, which  should  normally  be  paid  forthwith,  and  with  the  right 
to  the  creditor,  if  the  same  be  not  paid,  to  enforce  payment  Out  of  any 
property  of  the  judgment  debtor  liable  to  judgment  execution.  To 
hold  that  the  railroad  company  is  by  these  statutes  put  in  a  position 
where  it  is  not  bound  to  pay  any  of  its  debts  until  the  possession  of  its 
property  is  restored  to  it,  although  it  may  receive  the  rentals  in  the 
meantime,  might  mean  that,  while  the  railroad  company  would  stilt 
continue  to  be  in  possession  of  the  rents  and  profits  and  other  results 
flowing  from  the  property,  its  creditors,  who  are  entitled  to  payment 
therefrom,  might  be  greatly  injured  by  their  inability  to  collect  pay- 
ment for  an  indefinite  period. 

The  case  before  the  court,  however,  does  not  depend  upon  any  in- 
ability or  unfortunate  position  that  the  railroad  is  placed  in,  because 
its  property  has  been  taken  possession  of  by  the  government,  or  at 
least  so  much  of  its  property  as  is  necessary  for  use  for  transportation 
purposes.  Were  the  railroad  company  to  file  a  bill  in  equity,  stating 
that  all  of  its  property  had  been  taken  possession  of  by  the  government 
by  virtue  of  these  acts,  and  that  it  had  no  property  or  funds  which 
could  be  applied  to  the  payment  of  this  debt,  and  that  a  creditor  ought 
not  to  be  allowed  by  the  compulsory  process  of  judgment  and  execu- 
tion to  sell  away  the  property  of  the  railroad  company,  and  deprive 
it  of  its  legal  title,  when  through  the  action  of  the  government  it  was 
powerless  to  make  payment,  it  might  present  a  question  calling  for  the 
mterposition  of  an  injunction  from  a  court  of  equity  until  the  rail- 
road company  should  be  in  a  position  to  use  its  funds  to  meet  the  claims 
of  its  creditors. 

In  other  words,  if  the  railroad  company  were  in  position  to  claim 
that  the  effect  of  these  statutes  was  a  compulsory  statutory  moratori- 
um, it  might  be  in  a  position,  in  view  of  the  great  injury  and  injustice 
worked  to  it  by  permitting  a  creditor  to  assert  his  legal  rights  under 
execution — ^it  might  be  in  a  position  to  have  an  injunction.  That  is 
not  the  case,  however.  The  Atlantic  Coast  Line  Railroad  Company  is 
not  before  the  court.  The  Atlantic  Coast  Line  Railroad  Company 
asks  no  injunction.    The  injunction  is  sought  on  behalf  of  the  Director 
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General  appointed  by  the  President's  proclamation,  upon  the  single 
ground  that  he  is  l^^ally  in  possession  of  this  property,  and  that,  being 
m  possession  of  this  property,  then  under  the  terms  of  section  10  of 
the  act  of  the  21st  March,  1918,  no  final  process  could  be  levied  upon 
it.  The  only  question  thus  for  the  court  is  whether  or  not,  under  the 
terms  of  the  statutes  of  the  United  States,  the  complainant  in  this 
case  is  legally  in  possession  of  the  property,  so  as  to  entitle  him  to 
the  benefit  of  the  exemption  given  by  the  act  from  the  levy  of  fipal 
process.  It  does  not  appear  to  the  court  that  the  property  is  property 
of  which,  under  the  terms  of  the  statute,  the  President  was  authorized 
to  take  possession.  If  the  President  was  not  authorized  to  take  posses- 
sion, then  he  could  not  authorize  the  Secretary  of  War  or  the  Director 
General  to  take  possession,  and  any  possession  taken  by  them  would 
be  unlawful  and  would  in  no  wise  divest  the  rights  of  other  parties. 

The  complainant  being  thus  not  in  legal  possession  of  this  property, 
and  the  property  being,  in  the  opinion  of  this  court,  not  property  of 
which  he  could  legally  take  possession,  under  the  terms  of  the  stat- 
utes, it  is  not  property  which,  under  the  terms  of  those  statutes,  is  ex- 
empt from  the  levy  of  final  process;  and  it  follows  from  that,  that 
the  injunction  should  be  refused. 

If  it  in  any  wise  appeared  to  the  court  that  the  Atlantic  Coast  Line 
Railroad  Company  was  itself  bona  fide  seeking  relief  because  it  had 
been  actually  divested  of  the  possession  of  the  property  by  the  act  of 
the  government,  and  that  it  had  in  consequence  been  deprived  of  the 
power  and  means  to  pay  its  creditors,  the  case  would  be  otherwise. 

But  from  the  facts  the  court  must  infer  that  the  railroad  company 
is  amply  able  to  meet  its  debts,  and,  if  such  be  the  case,  then  the  effect 
of  an  injunction  now  would  be  to  permit  the  railroad  company,  if  it 
desired,  to  use  the  position  of  the  Director  General  of  Railroads  as  a 
screen  to  shield  it  from  the  just  claims  of  its  creditors. 

[3,  4]  The  defendant  in  his  return  to  the  rule  has  raised  the  ques- 
tion that  this  court  has  no  jurisdiction  of  the  cause,  and  cannot  enjoin 
a  sale  under  execution  under  a  judgment  in  a  state  court.  Inasmuch  as 
this  question  is  a  question  arising  in  a  case  which  asks  for  the  enforce- 
ment of  a  right  claimed  to  exist  and  be  given  under  the  terms  of  an 
act  of  Congress,  it  is  evidently  an  action  of  a  civil  nature  in  equity, 
brought  by  an  officer  of  the  United  States  authorized  to  sue,  and  aris- 
ing under  the  laws  of  the  United  States,  where  it  appears  upon  the  face 
of  the  bill  of  con^laint  that  the  right  claimed  by  the  plaintiff  and 
sought  to  be  enforced  arises  by  virtue  of  and  under  a  statute  of  the 
United  States, 

The  question  whether  or  not  final  process  can  be  levied  against  this 
property  is  one  that  arises  under  the  very  terms  of  the  act  of  March 
21,  1918;  nor  is  the  position  that  this  court  has  no  jurisdiction  to  stay 
the  execution  of  a  judgment  recovered  in  the  state  court  well  taken. 
It  has  been  laid  down  that  the  United  States  courts,  by  virtue  of  their 
general  equity  powers,  have  jurisdiction  to  enjoin  the  enforcement  of 
a  judgment  in  the  state  court  upon  the  usual  principles  under  which 
courts  of  equity  will  enjoin  the  enforcement  of  a  judgment.  Simon 
V.  Southern  Ry.  Co.,  236  U.  S.  115,  35  Sup.  Ct.  255,  59  t.  Ed..  492;, 
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Union  Ry.  Co.  v.  lUinois  Cent.  R.  Co.,  207  Fed.  745,  125  C.  C.  A.  283; 
Schultz  V.  Highland  Gold  Mines  Co.  (C.  C.)  158  Fed.  337;^  Linton  v. 
Safe  Deposit  &  Title  Guaranty  Co.  (C.  C.)  147  Fed.  824. 

Further,  the  special  statutory  exemption  ivom  process,  created  by 
the  act  of  21st  March,  1918,  must  be  construed,  in  connection  with  the 
provision  of  section  265  of  the  Judicial  Code  of  the  United  States 
(formerly  section  720,  U.  S.  R.  S.;  Comp.  St.  1916,  §  1242),  as  modify- 
ing the  language  of  that  section,  and  creating  anodier  exception,  un- 
der which  the  attempted  enforcement  of  the  mesne  and  final  process 
from  a  state  court  may  be  restrained  in  proper  cases. 

It  would  appear,  therefore,  that  the  court  has  jurisdiction  of  the  pro- 
ceedings, although,  upon  consideration  of  the  facts  of  the  case,  it  does 
not  appear  to  be  a  case  in  which  a  preliminary  injunction  should  be  is- 
sued ;  and  the  motion  for  a  preliminary  injunction  is  accordingly  re- 
fused, and  the  injunction  contained  in  the  order  of  this  court,  dated 
November  26, 1918,  is  hereby  vacated. 


BROWN  V.  CRAWFORD  et  aL 

GRAWEX>RD  et  aL  t.  KASTE  et  aL 

(Dlatrlct  Court,- D.  Oregon.    November  26, 1918.) 

No8>  7426,  8016. 

1.  Comm  «=»407— JtJBisDioTioM— CoioTT. 

Where  a  coort  of  competent  Jurisdiction  has,  by  appropriate  proceed- 
ings, talcen  property  Into  its  possession  through  its  officers,  the  property 
Is  thereby  withdrawn  from  the  Jurisdiction  of  all  other  conits,  thon^ 
of  concurrent  Jurisdiction,  and  they  have  no  power  to  render  judgment 
disturbing  the  possession  of  the  property  while  in  custody  of  the  ooort 
which  seized  it 

2.  OousTB  4=3483(3) — JtTsisDicnon — Coitrnr. 

Where  the  controversy  la  not  the  same— that  is,  where  the  issues  In 
one  suit  are  different  fr<Hn  those  in  another,  etc. — there  can  be  no  in- 
fringement of  Jurisdiction,  as  between  the  courts,  in  obtaining  cogni- 
zance of  the  cases,  though  the  court  first  obtaining  possaession  of  tbe 
res  Is  entitled  to  retain  tlie  same  for  purpose  of  disposition,  etc 
9.  CoxjBTS  «s»483(3) — JmasDionoN— Coinrr. 

Though  a  state  court  had  taken  possession  of  the  property  of  an  insol- 
vent corporation  which  was  subject  to  mortgages,  by  appointing  a  re- 
ceiver, held  that  tbe  federal  court  had  Jurisdiction  of  a  suit  to  foreclose 
the  mortgages,  tlie  two  tribunals  b^ng  ooncurrent,  and  the  forecdoenre 
proceedings  not  necessarily  disturbing  the  state  court's  possession  of  tbe 
property. 
4.  Bankbdptot  «=320(2) — ^Tacsnti!— AtrrHoarrT  of. 

Where   the  state   court   appointed    a   receiver  to  take   possession  of 
the  property  of  an  insolvent  corporation,  held,  bankruptcy  proceedings 
having  subsequently  been  begun,  that  tbe  trustee  la  banicmptcy  Is  en- 
titled to  poflsesslon  of  the  property  in  preference  to  the  recover. 
6.  Bankbuptct  «=>20(2) — Tbubteb— Riohtfitl  Pobskssion. 

Where  a  receiver  had  been  appointed  by  the  state  court  to  take  pos- 
session of  the  property  of  an  insolvent  corporation,  and  one  who  had 
acquired  the  eqnl^  of  redemptlmi  of  land  whidi  the  corporation  had 
mortgaged  agreed  that,  if  a  receiver  was  appointed,  sudi  equity  would 
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be  snbordinated  to  the  protection  of  the  unsecared  creditors,  lieM  that 
the  snbaequently  appointed  trustee  In  bankruptcy,  who  represents  the  on- 
secured  creditors,  might  execute  the  trust. 
6.  Bankkuptct   ®=3288(1) — Tbustee— Takino   Possession    or   Pbopebti   in 
Hands  or  a  Beceivbb  Appointed  by  Statk  CSoubt. 

Where  trustee  In  bankruptcy,  under  order  of  referee,  took  possession 
of  prc^erty  of  the  bankrupt  In  the  hands  of  a  reoelTer  appointed  by  the 
state  court,  held  that  possession  was  taken  by  summaiy  process,  which 
is  not  in  accordance  with  the  comity  existing  between  state  and  na- 
tional courts. 

In  Equity.  Suit  by  William  W.  Crawford,  trustee,  and  another, 
against  John  W.  Kaste,  consolidated  with  a  suit  by  Russell  H.  Brown, 
as  trustee  in  bankruptcy  of  the  Monarch  Lumber  Company,  a  bankrupt, 
against  William  W,  Crawford,  trustee,  and  others.  Decree  of  fore- 
closure, with  directions. 

See,  also,  252  Fed.  248. 

Ralph  A.  Coan,  of  Portland,  Or.,  for  Brown. 

O.  A.  Neal,  of  Portland,  Or.  (Wirt  Minor,  of  Portland,  Or.,  of  coun- 
sel), for  Crawford  and  Assets  Realization  Co. 

Carey  &  Kerr  and  C.  A.  Sheppard,  all  of  Portland,  Or.,  for  David 
Inv.  Co. 

Martin  L.  Pipes,  of  Portland,  Or.,  and  Dey,  Hampson  &  Nelson,  of 
Portland,  Or.,  for  Kaste. 

Piatt  &  Piatt  and  Hugh  Montgomery,  all  of  Portland,  Or.,  for  Bray- 
ton  &  Lawbaugh. 

Maurice  W.  Seitz,  of  Portland,  Or.,  for  Moody. 

WOLVERTON,  District  Judge.  This  is  a  suit  to  foreclose  a  mort- 
gage and  to  subject  the  property  covered  thereby  to  the  payment  of 
the  mortgage  obligations.  Previously  to  this  a  suit  was  instituted  by 
Russell  H.  Brown,  trustee  in  bankruptcy  of  the  estate  of  Monarch 
Ltimber  Company  of  Oregon,  against  the  Assefs  Realization  Company 
and  William  W.  Crawford,  for  an  accounting  fouching  the  property 
supposed  to  have  been  covered  by  the  mortgage.  A  cross-bill  was  filed 
by  the  Da"vid  Investment  Company,  claiming  that  as  guarantor  it  had 
paid  certain  installments  of  interest  on  the  mortgage  obligations,  and 
seeking  subrogation  for  a  recovery  of  the  sums  paid.  The  mortgage 
was  set  up  in  all  its  features.  Bra)fton  &  Lawbaugh,  and  Moody,  the 
successor  to  Bjelik,  controverted  the  legality  of  the  execution  of  the 
mortgage,  charging  that  it  was  usurious,  and  that  recovery  thereon 
should  be  reduced  to  less  than  the  face  value  of  the  obligations.  After 
hearing,  a  decision  was  rendered  sustaining  the  mortgage  and  set 
tling  the  account  as  prayed  for  by  the  trustee  in  bankruptcy.  Later, 
by  leave  of  court,  the  defendants  Assets  Realization  Company  and  Wil- 
liam W.  Crawford,  trustee,  filed  a  cross-bill  setting  up  the  mortgage 
and  praying  foreclosure,  and  the  issues  on  the  pleadings  have  been 
subsequently  completed.  These  two  causes  were  consolidated  for  trial. 
The  former  case  has  been  largely  lost  si^t  of  on  the  present  hearing, 
and  the  trial  has  proceeded  in  the  main  upon  the  direct  foreclosure 
proceeding  as  above  entitled. 

^aVox  other  caies  see  same  topic  A  KEY-NUMBER  Id  all  Kejr-Numbered  Digest*  A  Indexes 
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The  defendants  Brayton  &  Lawbat^h  and  J.  D.  Moody  set  up  thdr 
judgments,  which  it  is  claimed  are  liens  ^rainst  the  mortgaged  prop- 
erty, and  again  insist  that  the  mortgage  is  usurious. 

The  David  Investment  Company  by  its  answer  again  claims  dut  it 
is  entitled  to  subrogation  for  interest  paid  on  the  principal  obligations. 

The  defendant  Kaste  answers  that  he  is  the  owner  of  the  legal  title 
covered  by  the  mortgage ;  that  in  a  certain  cause  pending  in  the  cir- 
cuit court  of  the  state  of  Oregon  for  MultncKnah  county,  entitled  Bray- 
ton &  Lawbaugh  v.  The  Monarch  Lumber  Company  et  al.,  upon  con- 
dition that  "the  state  court  appoint  a  receiver  of  the  mill  property  cover- 
ed by  the  mortgage,  he  subordinated  his  title  for  the  benefit  of  the 
general  creditors,  he  to  retain  the  legal  title  when  they  were  paid ;  that 
a  receiver  was  accordingly  appointed,  who,  through  a  writ  of  assist- 
ance, was  put  into  possession  of  the  property,  and  is  now  entitled  to 
such  possession,  although  the  same  was  wrongfully  taken  from  him 
by  Russell  H.  Brown  as  receiver  in  bankruptcy,  but  who  now  retains 
the  same  as  trustee;  that  by  reason  thereof  this  court  is  without  ju- 
risdiction of  the  subject-matter  to  entertain  cognizance  of  the  fore- 
closure suit. 

Russell  H.  Brown,  trustee,  for  answer  relies  upon  his  right  of  pos- 
session of  the  property,  with  a  view  to  administering  it  for  the  benefit 
of  the  general  creditors. 

[1-3]  The  question  of  prime  importance  is  one  of  jurisdiction.  It 
is  insistently  urged  that  the  federal  court  is  without  jurisdiction  to  en- 
tertain the  present  suit  to  foreclose  the  Monarch  Lumber  Company 
mortgage.  The  basis  of  the  proposition  is  that  the  state  court  is  en- 
titled to  the  possession  of  the  res,  and,  being  so  entitled,  no  suit  or 
action  will  lie  in  any  other  court,  whether  federal  or  state,  with  re- 
spect thereto. 

Let  it  be  conceded  for  the  present  that  the  state  court,  by  the  rules 
of  comity,  is  entitled  to  such  possessicm ;  or  we  may  go  further,  and 
let  it  be  admitted  that  such  court  has  the  actual  possession,  and  is  hold- 
ing it  in  accordance  with  such  rules  of  comity.  I  am  persuaded  that  in 
either  aspect  the  position  of  counsel  is  unsound.  Reference  will  later 
be  made  to  the  state  of  the  record.  The  Supreme  Court,  in  a  compara- 
tively recent  case,  has  laid  down  the  broad  rule  applicable  in  the  follow- 
ing language : 

"The  rule  Is  well  recognized  that  the  pendoicy  of  an  action  In  the  state 
court  is  no  bar  to  proceedings  concerning  the  same  matter  in  the  federal  court 
having  jurisdiction,  for  both  the  state  and  federal  courts  have  certain  con- 
current Jurisdiction  over  sudi  controversies,  and  when  they  arise  betn-een 
citizens  of  different  states  the  federal  Jurisdiction  may  be  invoked,  and  tlie 
cause  carried  to  Judgment,  notwithstanding  a  state  court  may  also  have  taken 
Jurisdiction  of  the  same  case."  McClellan  v.  Garland,  217  U.  S.  268,  2^  30 
Sup.  Ct.  501,  505  (54  li.  Ed.  762). 

And  in  an  earlier  case,  Gordon  v.  Gilfoil,  99  U.  S.  168,  178  (25  U 
Ed.  383),  the  court  observes  : 

"It  has  been  frequently  held  that  the  pendency  of  a  solt  in  a  state  court  Is 
no  gi-ound  even  for  a  plea  in  abatement  to  a  salt  upon  the  same  matter  In  a 
federal  court." 
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The  proposition  is  very  well  illustrated  by  the  case  of  Mercantile 
Trust  Co.  V.  Lamoille  Val,  R.  Co.,  17  Fed.  Cas,  25,  No.  9432.  The 
plaintiff  in  that  case,  being  the  owner  and  holder  of  certain  railroad 
mortgage  bonds,  instituted  a  suit,  in  behalf  of  itself  and  other  like  own- 
ers and  holders,  to  foreclose  the  mortgage  and  for  removal  of  trustees 
vrho  were  seeking  to  foreclose  an  alleged  preference  mortgage  upon 
the  same  property  in  the  state  court,  one  of  whom  had  been  appointed 
receiver  in  that  court,  and  was  at  the  time  in  possession  of  such  prop- 
erty. The  court  stated  the  question  for  its  decision  not  to  be  whether 
it  would  grant  relief  that  would  disturb  the  state  court,  for  "surely," 
it  was  declared,  "it  will  not  do  that,"  but  whether  it  would  hear  and 
determine  any  question  or  grant  any  relief  concerning  the  right  to  the 
property,  and  not  extending  to  possession,  while  the  state  court  had 
possession.  The  question  is  the  direct  one  involved  here.  Answering 
it,  the  court  says : 

"There  Is  nothing,  eltber  in  the  letter  or  the  spirit  of  the  statute,  that  pro- 
hibits a  party  having  a  question  of  right,  or  a  claim  to  relief,  that  can  be 
determined  without  meddling  with  the  possession  of  any  court,  from  having 
the  question  determined  or  the  relief  granted  by  any  court  of  competent  ju- 
risdiction for  the  purpose.  Neither  is  there  anything  in  the  nature  of  things 
wliich  should  prevent." 

After  referring  to  the  case  of  Watson  v.  Jones,  13  Wall.  679,  20 1,. 
Ed.  666,  the  court  goes  on  to  say : 

"In  this  case,  as  In  that,  some  of  the  relief  which  the  bill  might  cover 
would  interfere  with  the  possession  of  the  state  court,  and  some  of  it  would 
not.  The  execution  of  an  order  of  sale,  under  the  provisions  of  the  mort- 
gage, or  of  an  order  for  the  delivery  of  possession,  under  other  provisions, 
would  have  that  dl^^ect  effect,  and,  perhaps,  the  general  prayer  for  relief 
would  cover  either;  bnt,  as  before  mentioned,  it  is  clear  that  the  plaintiff 
cannot  have  sndi  relief.  None  can  be  had  except  that  which  will  not  inter- 
fere with  the  present  possession.  A  decree  of  forclosure  would  not.  It  would 
only  cut  off  the  equity  Of  redemption  of  the  plaintiff's  bonds,  whiich  the  mort- 
gagors now  have,  and  would  not  affect  the  possession  at  all,  but  only  the 
right.    •    •    • 

"The  objection  <m  account  of  the  recrfvership  cannot  prevail  to  prevent  pro- 
ceeding in  this  cause,  so  far  as  it  can  go  without  interfering  with  the  re- 
ceivership; and  a  decree  of  foreclosure  can  be  had,  if  the  plaintiff  is  other- 
wise entitled  to  one,  without  involving  such  interference." 

The  principle  relied  upon  by  counsel  as  inimical  to  the  jurisdiction 
of  this  court  of  the  subject-matter  is  one  well  settled  and  not  to  be  con- 
troverted; but  it  is  wholly  without  application  here.  It  is,  as  stated 
in  Wabash  Railroad  Co.  v.  Adelbert  College,  208  U.  S.  38,  54,  28  Sup. 
Ct.  182,  187  (52  L.  Ed.  379),  that: 

"■When  a  court  of  competent  jurisdiction  has,  by  appropriate  proceedings, 
taken  property  into  its  possession  through  its  officers,  the  property  is  thereby 
withdrawn  from  the  jurisdiction  of  all  other  courts.  The  latter  courts,  though 
of  conciurent  Jurisdiction,  are  without  power  to  render  any  Judgment  which 
Invades  or  disturbs  the  possession  of  the  property  while  it  is  in  the  custody 
of  the  court  which  has  seized  It" 

The  principle  is  applied  in  Palmer  v.  Texas,  212  U.  S.  118,  125,  29 
Sup.  Ct.  230,  232  (53  1,.  Ed.  435),  the  court  saying: 

"If  the  state  court  had  acquired  Jurisdiction  over  the  property  by  the  pro- 
ceedings for  the  appointment  of  its  receiver,  and  had  not  lost  the  same  by  the 
Aibsequent  proceedings,  then,  upon  well-settled  principles,  often  recognized 
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and  enforced  in  this  court,  there  should  be  Qo  Interference  with  the  actloD  of 
the  state  courts  while  thus  eserdsing  its  authorized  juriadictlon." 

Counsel  confuses  jurisdictiqn  over  the  subject-matter  for  entertain- 
ing a  cause  respecting  it  and  jurisdiction  of  the  res  by  possessicxi  with 
power  of  disposal  within  the  purview  of  the  cause  brought  upon  the 
record.  Eliminating  the  idea  of  possession,  the  state  and  the  federal 
court,  though  exercising  concurrent  jurisdiction,  may  proceed  at  one 
and  the  same  time,  though  the  parties  be  the  same  and  the  subject- 
matter  and  the  cause  the  same ;  but,  of  course,  only  one  relief  can  be 
had  in  the  end.  Comity,  indeed,  forbids  any  unseemly  conflict  between 
such  courts  for  possession  of  the  res  involved,  but  does  not  prevent  a 
pursuit  of  the  same  right  in  both  courts  where  such  conflict  does  not 
arise.  While  possession  gives  jurisdiction  over  the  res,  it  does  not  con- 
trol jurisdiction  as  to  the  subject-matter.  Another  court  will  respect 
possession,  but  it  is  at  liberty  to  entertain  another  cause  concerning 
the  same  subject-matter,  so  long  as  it  does  not  oust  the  court  first  ac- 
quiring possession  of  the  res,  or  interfere  with  its  disposal  of  the  same 
in  the  manner  appropriate  to  the  cause  there  entertained.  The  distinc- 
tion is  not  new,  and  is  well  recognized.  Logan  v.  Greenlaw  (C.  C.)  12 
Fed   10;'  In  re  Hall  &  Stilson  Co.  (C.  C.)  73  Fed.  527. 

Another  application  of  the  principle  is  that,  where  the  controversy 
is  not  the  same — that  is,  where  the  issues  in  cme  suit  are  diflFerent  from 
those  involved  in  another,  and  the  subject-matter  is  not  identical- 
there  can  be  no  infringement  of  jurisdictiMi  as  between  the  courts 
maintaining  cognizance  of  the  cases.  But  in  such  cases  the  first  ac- 
quisition of  the  possession  of  the  res  dominates  the  right  to  retain  the 
same  for  the  purpose  of  disposition  appropriate  to  the  cause  pending. 
Knudsen  v.  First  Trust  &  Savings  Bank,  245  Fed.  81,  85,  157  C.  C.  A. 
377,  and  cases  cited. 

The  controversy  here  is  by  no  means  the  same  as  that  presented  in 
the  state  court.  The  issues  are  not  the  same,  nor  is  the  subject-matter 
identical  or  of  like  nature.  So  it  is  clear  that  the  pendency  of  the 
cause  in  the  state  court  stands  in  no  way  as  an  impediment  to  this 
court's  entertaining  jurisdiction  of  the  present  cause,  and  the  objection 
that  this  court  is  without  jurisdiction  of  the  subject-matter  cannot  be 
maintained.  The  state  Supreme  Court  voiced  its  realization  of  the 
propriety  of  the  institution  of  a  separate  suit  when  it  said,  in  the  Bray- 
ton  &  Lawbaugh  Case,  that  "the  appointment  of  the  receiver  should  in 
noy  wise  interfere  with  the  foreclosure  of  the  notes  and  mortgage"; 
which  statement  it  deemed  opportune  to  accompany  with  the  adbnoni- 
tion  that,  "whenever  the  holder  of  the  notes  desires  to  sue,  permission 
to  do  so  should  be  promptly  granted."  87  Or.  365,  391,  169  Pac.  528, 
536. 

[4]  The  immediate  question  is  whether  this  court  should  exercise 
jurisdiction  to  retain  possession  of  the  res  for  application  to  the  pur- 
poses of  the  suit.  It  is  admitted  that  the  real  property  subject  to  the 
mortgage  is  now  in  the  possession  of  the  trustee  in  bankruptcy,  who  is 
a  party  defendant  here,  but  it  is  contended  that  the  state  court  receiver 
is  rightfully  entitled  to  the  possession.    Let  us  inquire  about  that 

On  November  18,  1914,  Brayton  &  Lawbaugh  instituted  a  suit  in 
the  circuit  court  of  the  state  of  Oregon  for  Multnomah  county  against 
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the  Monarch  Lumber  Qjmpany  of  Oregon,  Monarch  Lumber  Company 
of  Maine,  Assets  Realization  Company,  Ira  M.  Cobe,  and  William  W. 
Crawford,  individually  and  as  trustee.  Plaintiff  claimed  to  be  the 
owner  of  a  judgment  rendered  against  the  Monarch  Lumber  Company 
of  Oregon  on  December  8,  1913,  with  a  lien  on  the  premises  covered 
by  the  present  mortgage,  acquired  by  attachment  dating  from  Au- 
gtist  13,  1913.  The  purpose  of  the  suit  was  to  set  aside  certjun  con- 
veyances of  the  real  property  and  a  bill  of  sale  for  the  personal  prop- 
erty; also  to  reduce  the  amount  of  the  mortgage  and  to  subject  the 
property  to  the  payment  of  its  judgment.  The  insolvency  of  the  Mon- 
arch Lumber  Company  of  Oregon  was  specifically  alleged.  This  com- 
plaint was,  on  December  14,  1914,  amended  by  adding  E.  W.  Spencer, 
W.  T.  Patton,  John  Bjelik,  and  A.  C.  Springer  as  parties  defendant. 
As  amended,  it  contained  the  same  general  allegations  as  to  the  insol- 
vency of  the  Monarch  Lumber  Company,  and  demanded  the  same  gen- 
eral relief.  On  February  4,  1915,  a  second  amended  complaint  was  fil- 
ed adding  as  party  defendant  T.  M.  Hurlburt,  sheriff  of  Multnomah 
county,  but  with  like  allegations  as  to  insolvency  of  the  Monarch  Lum- 
ber Company  of  Oregon,  and  like  prayer  for  relief.  Still  later,  on 
November  13,  1915,  a  third  amended  complaint  was  filed.  This  pur- 
ports to  be  in  behalf  of  the  plaintiff  and  other  creditors  of  the  Monarch 
IjatxAer  Company  of  Oregon  similarly  situated,  and  contains  the  same 
general  allegations  of  insolvency,  but  prays  an  accounting  and  general 
relief. 

On  January  3,  1917,  W.  T.  Patton,  appearing  by  his  attorney,  J.  W. 
Kaste,  filed  a  motion  for  the  appointment  of  a  receiver,  assigning  as  a 
reason  therefor,  among  others,  that  the  Monarch  Lumb^  Company  is 
an  insolvent  corporation,  has  ceased  to  do  business  for  the  past  three 
years,  is  defunct,  and  has  no  officer  now  within  the  state,  and  has  for- 
feited its  corporate  rights.  In  pursuance  of  this  motion,  Felix  W. 
Isherwood  was  appointed  receiver  6i  "all  and  singular  the  property, 
real,  personal,  and  mixed,  heretofore  owned  and  operated  by  the  Mon- 
arch Lumber  Company." 

When  it  came  to  the  final  disposition  of  the  case,  the  court,  among 
other  things,  found  as  its  conclusion  of  law : 

"nuit  aald  recetver  herein  appointed  should  by  the  decree  at  this  court  be 
contlnned  until  the  further  order  of  this  court,  with  the  duty  and  powers  In 
him  vested  to  administer  upon  said  estate  of  aald  defunct  corporation,  to  wind 
up  Its  affairs,  and  to  settle  the  claims,  and  to  dispose  of  its  property  for 
that  purpose,  under  the  orders  and  directions  of  this  court" 

When  the  case  got  to  the  Supreme  Court,  that  court  based  its  approv- 
al of  the  aK>ointment  of  the  receiver  upon  the  ground  that  the  Mon- 
arch Lumber  Company  was  an  insolvent  concern.  Brayton  &  Law- 
baugh  v.  Monarch  Lumber  Co.,  87  Or.  365,  169  Pac.  528,  536,  170  Pac 
717. 

So  that,  in  consideration  of  this  record,  it  can  scarcely  be  further 
controverted  that  Isherwood  was  appointed  receiver  of  an  insolvent 
corporation,  with  a  view  to  winding  out  its  affairs  and  disposing  of  its 
property  subject  to  the  orders  of  the  court.  In  such  a  case  there  can 
be  not  doubt,  as  the  court  decided  in  the  matter  of  the  Monarch  Lum- 
ber Company,  a  bankrupt,  that  the  trustee  in  bankruptcy  had  the  law- 
ful right  to  the  possession  of  the  property  of  the  Monarch  Lumber 
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Company  in  preference  to  the  receiver  in  the  state  court.    Such  is  the 
settled  law  upon  the  subject. 

[6]  The  next  phase  of  the  case  relates  to  the  ownership  of  the  prop- 
erty, namely,  the  real  estate  which  is  covered  by  the  mor^g;age,  at  the 
time  of  the  appointment  of  the  trustee  in  bankruptcy.  It  is  settled  1^ 
the  judgment  of  the  Supreme  Court  that  Patton  was  the  owner  of  the 
equity  of  redemption  of  the  real  property  at  the  time  of  the  appoint- 
ment of  the  receiver.  Shortly  after  the  receiver  had  been  appointed 
in  the  state  court,  to  wit,  on  February  2,  1917,  Patton  deeded  the  prem- 
ises to  Kaste,  and  Kaste  is  now  the  owner  pf  Patten's  interest  there- 
in. The  consideration  for  the  transfer  was  $800.  Of  this  $70.'^  was 
paid  from  contributions  made  by  one  or  more  of  the  general  creditors, 
and  the  balance  by  Kaste  himself.  Kaste  was  unwilling  to  purchase 
the  title  without  the  assistance  of  the  general  creditors,  and  the  ar- 
rangement was  accordingly  made  whereby  the  general  creditors  should 
participate  in  the  proceeds  to  be  derived  from  the  property  before 
the  receiver  was  appointed.  This  resulted  in  a  proposition  tw  Kaste, 
he  at  tWe  time  representing  Patton,  made  in  open  court,  to  the  effect 
that,  if  the  court  would  appoint  a  receiver  in  that  cause,  Patton  would 
subordinate  his  title  in  and  to  tract  "A"  for  the  benefit  and  protection 
of  the  unsecured  creditors  of  the  said  Monarch  Lumber  Company; 
and  the  appointment  was  accordingly  made  by  the  court.  Kaste  has 
explained  that  it  was  his  intent  and  purpose  to  retain  the  legal  title 
after  the  unsecured  creditors  had  been  satisfied,  and  such  is  the  effect 
of  the  transaction  in  appointing  the  receiver.  Tract  "B"  was  not  sub- 
jected to  the  condition,  and  Patton  continued  to  hold  the  title  thereto 
unaffected  by  any  subordination  to  the  claims  of  the  unsecured  cred- 
itors. 

The  testimony  here  further  shows  that  on  January  29,  1917,  Isher- 
wood  was,  through  the  aid  of  a  writ  of  assistance  issued  out  of  the 
circuit  court,  put  into  the  possession  of  the  property,  both  tract  "A" 
and  tract  "B."  After  he  had  been  in  possessicMi  for  the  space  of  an 
hour,  possibly  longer,  Russell  H.  Brown,  the  receiver  in  bankruptcy 
of  the  Monarch  Lumber  Company,  appeared  and  demanded  posses- 
sion, producing  his  authority  from  the  referee  in  bankruptcy  for  so 
doing.  Isherwood,  unwilling  to  resist  an  officer  of  the  court,  yielded 
to  the  demand,  but  did  so  under  protest,  and  Brown  assumed  posses- 
sion. Brown  subsequently  was  appointed  trustee,  and  now  holds  the 
property  as  such. 

The  question  arises  what  interest  the  trustee  in  bankruptcy  has  in 
tract  "A,"  and  whether  he  is  entitled  to  administer  it  for  the  benefit 
of  the  unsecured  creditors.  I  am  persuaded  that  he  has  a  direct  in- 
terest, as  trustee  of  the  property,  by  reason  of  the  fact  that  it  was  sub- 
ordinated both  by  the  act  of  Patton  and  by  the  order  of  the  court  for 
the  benefit  of  the  unsecured  creditors  of  the  Monarch  Lumber  Com- 
pany of  Or^on,  and  with  their  co-operation  and  assent.  The  trustee 
represents  the  creditors  of  that  concern  by  operation  of  law,  and  as 
such  is  competent  to  administer  the  property  for  their  benefit.  While 
it  is  true  that  the  title  to  the  property  passed  from  the  Monarch  Lum- 
ber Company,  the  subordination  restored  it  for  the  bendit  of  these 
creditors,  whereby  they  were  accorded  a  lien  for  the  protection  of  their 
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claims.  The  trustee  representing  the  creditors,  there  would  seem  to 
be  no  good  reason  why  he  may  not  execute  the  trust,  and  subject  the 
property  to  the  payment  of  such  claims.  The  residue,  of  course,  would 
go  to  i^ste. 

[B]  But,  however,  tWs  may  be,  the  possession  was  taken  from  the 
state  receiver  by  summary  process.  This,  I  am  convinced,  is  not  in, 
accord  with  the  suggestion  of  comity  existing  between  state  and  na- 
tional courts,  and,  if  persisted  in,  would  lead  to  unseemly  conflict  be- 
tween such  courts  respecting  the  possession  of  property.  In  re  Watts 
and  Sachs,  190  U.  S.  1,  23  Sup.  Ct.  718,  47  L.  Ed.  933;  In  re  Lengert 
Wagon  Co.  (D.  C.)  110  Fed.  927,  928;  Carling  v.  Seymour  Lumber 
Co.,  113  Fed.  483,  SI  C.  C.  A.  1 ;  In  re  Rathman,  183  Fed.  913,  106 
C.  C.  A.  253. 

The  question  respecting  usury  attending  the  execution  of  the  Mon- 
arch Lumber  Company  of  Oregon  mortgage  was  settled  in  the  suit  for 
an  accounting,  and  need  not  be  further  attended  to  or  discussed  here. 

So,  also,  at  the  former  trial  it  was  determined  that  the  plaintiffs  were 
entitled  to  recoup  for  premiums  paid  for  fire  protection,  and  for  taxes, 
expenses  of  watchmen,  and  necessary  repairs  to  prevent  dissipation 
of  the  property,  the  sum  of  $50,000.  That  amount,  as  nearly  as  could 
be  ascertained,  covered  the  whole  of  such  expense  and  outlay  up  to 
the  time  of  that  trial.  At  least,  I  am  unable  to  say  that  a  larger  sum 
is  subject  to  recoupment  under  sections  6,  7,  10,  and  12  of  article  2 
of  the  mortgage,  so  as  to  entitle  the  plaintiffs  to  a  lien  within  these 
provisions ;  but  I  hold  that  they  are  entitled  to  su<jh  lien  covering  that 
sum. 

P'urther  expenditures  were  incurred  by  Lester  W.  David  subsequent 
to  the  former  trial,  and  while  it  is  claimed  he  was  in  possession  of  the 
property,  to  the  amount  of  $12,780.84,  which  it  is  sought  to  have  de- 
clared a  lien  under  the  mortgage  for  like  reasons  as  the  above  sum  of 
$50,000  was  so  adjusted.  David,  however,  entered  into  a  contract  with 
the  trustee  in  bankruptcy  to  keep  up  the  property  and  maintain  it  in  as 
good  condition  as  he  found  it  at  the  time,  and  to  pay  the  insurance. 
This  contract  and  undertaking  on  the  part  of  David  are  fatal  to  the 
contention.  The  said  sum  of  $12,780.84  is  therefore  not  subject  to 
such  adjustment. 

As  conclusions  of  mixed  fact  and  law,  and  without  further  analysis, 
I  make  the  following  findings : 

The  plalntlffa  are  entitled  to  recover  the  principal  of  the  12  notes.  .$300,000  00 

The  interest  from  September  1, 1918,  to  this  date,  at  7%  per  annum, 
the  David  Investment  Company  having  paid  the  first  two  years' 
Interest  109,900  00 

Also  moDey  that  the  mort^gee  was  compelled  to  pay  to  keep  down 
the  taxes  and  Insurance,  and  to  preserve  the  property  so  that  In- 
surance could  be  had,  and  prevent  dissipation 50,000  00 

Amount  found  to  be  reasonable  as  attorneys'  fees  for  foreclosing 
the  mortgage 15,000  00 

Total    $474,900  00 

The  David  Investment  Comi>any  is  entitled  to  recover  the  amount  it 

tvas  compelled  to  pay  on  interest  Installments  as  guarantor $37,500  00 

And  Interest  on  such  payments  from  date  made  at  7%  per  annum. .  16,182  25 

Total    $63,682  25 
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Plaintiffs  are  entitled  to  a  foreclosure  of  the  mortgage,  and  the  Da- 
vid Investment  Company  is  entitled  to  subrogation  for  the  amount 
of  interest  it  was  compelled  to  pay,  and  the  accumtdated  interest  there- 
on, as  above  indicated. 

The  property  incumbered  by  the  mortgage  should  be  sold  to  satisfy 
these  demands  of  plaintiffs  and  the  David  Investment  Company,  to- 
gether with  the  costs  of  this  suit,  which  are  awarded  to  plaintiffs. 

Whatever  money  or  property  may  remain  after  the  satisfaction  of 
these  demands  should  be  applied  in  satisfaction: 

First,  of  the  judgment  of  J.  D.  Moody,  including  interest  thereon 
from  June  30,  1913,  the  date  of  its  rendition,  at  6  per  cent,  per  annum. 

Second,  of  the  judgment  of  Brayton  &  Lawbaug^,  including  inter- 
est thereon  from  December  8,  1913,  the  date  of  its  rendition,  at  6  per 
cent,  per  annum.  The  lien  of  this  judgment  was  acquired  by  attach- 
ment levied  August  13,  1913,  which  gives  the  lien  over  the  Patton  judg- 
ment, and  subordinates  Kaste's  title  thereto.  These  judgment  holders 
have  not  asked  that  they  participate  in  the  foreclosui^e,  but  it  is  only 
fair  that  they  should  participate  in  the  funds  arising  from  the  mort- 
gaged property  according  to  their  priorities. 

Third,  the  general  or  unsecured  creditors  of  the  Monarch  Lumber 
Company  of  Oregon  are  entitled  to  the  payment  of  their  claims  out 
of  any  surplus  that  may  yet  remain  of  the  proceeds  of  tract  "A." 

Fourth,  John  W.  Kaste  is  entitled  to  any  balance  that  shall  remain, 
either  of  money  or  property,  after  all  these  demands  are  satisfied. 

All  the  defendants,  including  Kaste,  should  be  foreclosed  of  what- 
ever right,  title,  or  interest  they  or  either  of  them  have  or  hold  in  the 
property. 

The  property,  however,  should  be  at  once  returned  to  Felix  W.  Isher- 
wood,  the  receiver  in  the  state  court,  and  order  of  sale  under  the  de- 
cree of  foreclosure  should  be  stayed  pending  action  in  that  court. 

The  trustee  in  bankruptcy  is  entitled  to  a  like  accounting  as  was 
awarded  him  upon  the  former  trial. 

The  decree  of  foreclosure  should  remain  open  for  such  further  pro- 
vision to  be  made  at  the  foot  thereof  as  may  hereafter  seem  meet  and 
proper. 

Let  a  decree  be  drawn  and  entered  in  conformity  with  this  opinion 
and  these  findings. 


THE  ROSERia 
(District  Court,  D.  New  Jersey.    NovemtoCT  22,  1918.) 

1.  Intebnational  Law  4=>10 — Acts  or  Sotebeignty  of  Fobkioit  Natioh— 

Recognitiow  by  United  States  C!oubtb. 

An  admiralty  court  of  the  United  States  will  not  exercise  Its  joriadic- 
tlon  In  rem  over  a  vessel  under  requisition  by  the  British  govenunent, 
and  used  by  It  for  purposes  of  the  war  In  which  su(^  government  and 
the  United  States  are  cobelllgerents  against  a  common  enemy,  so  long 
as  the  vessel  remains  In  such  service,  and  the  fact  that  Its  officers  and 
crew  are  still  In  the  employment  of  the  owner  Is  Immaterial. 

2.  Admiealtt  ^=>4S — AaBEBrr — Immunity — Vessels  in  Public  Sebvice. 

A  vessel  engaged  exclusively  In  public  service  is  as  exempt  from  delay 
caused  by  arrest  as  from  final  condemnation. 

4s»For  otber  cuss  ses  ssm*  topic  ft  KBT-NtFMBBR  In  all  Ksr-NoHibaMd  Olsaits  ft  Indsxes 
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3.  ADitntAXiTT  «s>43 — JnRisDicTioN — Process — Exeitption — SixtPff  in  Public 

Service. 

nnanned  vessel  employed  t^  a.soverelgii  in  public  service  is  as  exempt 
from  Judicial  process  to  eitforce  private  claims  as  one  of  his  battleships. 

4.  COTJBTB  4t=>l — JURIBDICnolf — SOVXRSION. 

No  Jurisdiction  will  be  exercised  over  a  sovereign,  whether  local  or  for- 
eign, or  over  instrumentalities  employed  by  It  in  the  public  service,  by  any 
proceedings  in  invitum,  regardless  of  the  form  or  character  of  the  process. 

5.  ADHIRA.LTT  4=943 — SHIP  IN  PUBUO   SERVICE — KBQUIBITIONBD  SHIP. 

Where  ship  and  its  equipment  was  requisitioned  Into  public  service, 
and  the  officers  and  crew  continued  to  operate  ship,  the  ship  and  its  offi- 
cers and  crew  for  the  time  being  became  the  sovereign's  Instrumentalities, 
and  the  ship  was  as  much  in  possession  of  the  sovereign  els  If  he  had 
taken  it  over  by  a  regular  charter  or  manned  it  for  his  navy. 

6.  Process  €=3115 — IiarusTrz  fsou  Process — Public  Service. 

The  immunity  of  the  sovereign's  instrumentalities  devoted  to  piibllc 
service  ft-om  process  of  its  own  courts  is  not  based  upon  the  Idea  that  it 
may  be  safely  accorded,  but  on  account  of  its  dignity  and  independence, 
and  because  it  Is  necessary  for  the  well-being  of  the  nation  that  it  shall 
not  be  hampered  or  interfered  with  in  the  use  of  such  instrumentalities. 

7.  Internationai.  IiAW  4=>I0 — ^Ikmunitt  fboic  Process — Ships  in  Service  of 

fobeion  ooumtrt. 

The  immunity  from  process  granted  to  ship  in  public  service  of  coun- 
try by  courts  of  another  country  is  based  upon  the  idea  that  sovereigns 
are  of  equal  dignity  and  independence,  and  that  out  of  regard  for  the 
right  of  a  sovereign  to  be  unhampered  in  use  of  such  instrumentalities, 
and  to  maintain  amicable  relation  between  sovereigns,  It  is  tacitly  agreed 
that  one  sovereign  should  decline  to  exercise  some  of  its  prerogatives 
when  it  would  necessarily  place  another  sovereign  in  a  subordinate  posi- 
tion. 

8.  Process  4s>116 — Exemption — Instbumentai^ities  in  Public  Service. 

It  is  not  the  ownership  or  exclusive  i>ossession  of  the  instrumentality 
by  the  sovereign,  but  its  appropriation  and  devotion  to  public  service, 
that  exempts  it  from  Judicial  process. 

9.  AnHIBALTT   e=>72 — IMMUNITT   OP   VESSEL  IN    SERVICE  OF   FOBEION    GOVERN- 

MENT— Presentation  of  CtAiif. 

While  a  claim  of  Immunity  of  a  vessel  in  the  service  of  a  foreign  gov- 
ernment from  arrest  under  process  from  a  court  of  the  United  States 
may  properly  be  presented  by  the  Department  of  Justice,  the  court  may, 
in  its  discretion,  act  on  suggesticoi  of  the  Embassy  of  the  foreign  gov- 
ernment 

In  Admiralty.  Suit  by  the  McAllister  Lighterage  Line,  Incorporat- 
ed, against  the  British  steamship  Roseric.  On  suggestion  that  writ  of 
arrest  be  quashed,  or  suit  stayed.    Suit  stayed. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City,  N.  J.,  and  Burlingiiam, 
Veeder,  Masten  &  Fearey,  of  New  York  City,  for  libelant. 

Frederick  R.  Coudert  and  Howard  Thayer  Kingsbury,  both  of  New 
York  City,  as  amici  curiae,  for  British  Embassy. 

John  M.  Woolsey,  of  New  York  City,  appearing  specially  for  the 
Roseric. 

RELLSTAB,  District  Judge.  [1  ]  The  libel  alleges  that  on  April  16, 
1918,  the  steamship  Roseric  negligently  collided  with  libelant's  barge 
McAllister  Bros.  No.  63,  in  New  York  Harbor,  to  its  damage.  After 
seizure  by  the  marshal,  within  the  territorial  jurisdiction  of  this  court, 
the  steamship  was  released  by  the  order  of  libelant  upon  an  undertak- 
ing by  the  owners  to  bond  her,  in  case  the  court  should  hold  that  she 

^ssFer  other  esMs  sea  nm*  topto  *  KBT-NUMBER  in  all  Ker-Numbered  Digests  *  Indexes 

DigitizeH  by  CjOOQIC 


156  254  FEDERAL  BBPOBTBR 

was  not  immune  from  process,  on  grounds  to  be  ui^ed  on  behalf  of 
the  British  Ambassador.  Thereupon  counsel  for  the  British  Embassy, 
appearing  by  leave  of  court  as  amici  curiae,  filed  a  su^estion  in  the  fol- 
lowing terms : 

"(1)  The  said  Roserlc  is  in  tlie  aerrice  of  the  British  goTernmeat  as  an  ad- 
miralty transport  by  virtue,  of  a  requisition  from  the  Lords  Commisslooers 
of  the  Admiralty  and  is  engaged  in  the  business  of  the  British  government 
and  under  its  direction  and  control. 

"(2)  Any  interruption  of  the  voyage  of  said  vessel  by  arrest  or  other  pro- 
cess yrill  Interfere  with  the  government  business  upon  wUch  said  vessel  is 
engaged,  and  thereby  with  the  efficient  prosecution  of  the  present  war. 

"(3)  This  court  should  not  exercise  Jurisdiction  over  a  vessel  in  the  service 
of  a  cobelligerent  foreign  government. 

"(4)  The  British  courts  have  refused  to  exercise  Jurisdiction  over  vessels 
In  government  service,  whether  of  the  British  government  or  of  allied  gov- 
ernments, and  by  comity  the  courts  of  the  TJnlted  States  should,  in  like  man- 
ner, decline  to  exercise  Jurisdiction  over  vessels  in  the  service  of  the  Biidsb 
government 

"(5)  The  questions  involved  in  this  cause  are  of  g^reat  Importance  to  the 
British  government,  by  reason  of  the  large  number  of  vessels  in  the  service 
of  the  British  government  which  enter  ports  of  the  United  States,  and  of  the 
important  relation  borne  by  the  government  service  performed  by  these  ves- 
sels to  the  efficient  prosecution  of  the  present  war. 

"And,  upon  sudi  suggestion,  for  leave  to  represent  to  this  honorable  court 
as  such  amid  curie  that  the  said  writ  of  arrest  should  be  quasdied  and  dis- 
solved In  so  far  as  it  runs  against  the  said  steamship  Bx)seric,  and  that  all 
proceedings  to  arrest  or  detain  the  said  steamship  Roserlc  under  said  writ, 
or  otherwise,  should  be  stayed  so  long  as  said  steamsliip  Roseric  remains  la 
tlie  service  of  the  British  government  as  aforesaid." 

From  this  suggestion  and  the  deposition  of  the  ship's  master,  which 
was  not  offered  in  evidence,  but  produced  for  the  information  of  the 
court,  it  appears  that,  while  the  steamship  is  owned  by  a  British  sub- 
ject and  its  navigation  in  charge  of  the  owner's  officers  and  crew,  who 
receive  their  compensation  from  such  owner,  it,  as  well  as  the  officers 
and  crew,  is  under  the  complete  control  of  the  British  government,  and 
is  engaged  in  its  business  as  an  admiralty  transport,  carrying  such 
cargo,  and  going  to  and  from  such  ports,  as  that  government  directs. 
For  the  time  being  it  is  appropriated  by  the  British  government  for  its 
public  use,  and  was  when  the  collision  occurred  and  the  arrest  was 
made. 

On  the  face  of  the  libel,  the  libelant,  an  American  citizen,  has  an  in- 
choate lien  on  the  ship,  and  this  court  prima  facie  jurisdiction  to  per- 
fect it.  If  the  arrest  is  set  aside  and  the  writ  quashed,  the  libelajnt  has 
no  present  remedy  but  in  the  British  courts.  If  the  proceedings  to  ar- 
rest the  ship  are  stayed  for  as  long  as  it  remains  in  the  service  of  the 
British  government,  the  libelant's  rights  will  be  seriously  prejudiced, 
and  in  the  end  it  may  find  itself  remediless. 

[2]  On  the  other  hand,  if  the  right  to  arrest  this  ship,  so  requisition- 
ed, is  sustained,  the  sovereign  rights  of  the  British  government,  at  a  time 
when  it  is  engaged  in  a  war,  will  be  subordinated  to  those  of  a  private 
claimant.  Furthermore,  the  right  to  seize  one  ship  so  requisitioned 
means  the  right  to  seize  any  number  of  ships  similarly  conditioned,  with 
the  result  that  during  the  continuance  of  the  war,  not  only  that  govern- 
ment, but  the  United  States  and  other  sovereignties,  cobelligerents  lo 
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prosecuting  such  war  against  the  common  enemy,  will  be  seriously  ham- 
pered in  their  joint  struggle  to  maintain  their  sovereign  rights.  It  is 
of  no  moment  that  in  this  case,  by  arra.ngement  between  the  proctors 
of  the  libelant  and  the  ship's  owner,  no  prejudicial  detention  of  the  ship 
resulted.  The  right  to  arrest  involves  the  right  to  detain;  detention 
includes  the  probability  of  loss  to  the  users  of  the  vessel ;  and  exemp- 
tion from  delay  of  a  vessel  engaged  exclusively  in  the  public  service 
of  a  nation  is  as  much  the  privilege  of  sovereignty  as  the  vessel's  ex- 
emption from  final  condemnation.  For  present  purposes  the  steamship 
must  be  regarded  as  still  subject  to  or  threatened  with  process  of  ar- 
rest.   The  Florence  H.  (D.  C.)  248  Fed.  1012. 

Libelant  asserts  that,  "if  this  court  drops  or  stays  its  jurisdiction, 
that  must  be  done  for  reasons  which  our  courts  have  declared  to  be 
not  well  founded,"  and  that  to  grant  such  immunity  would  go  "far  be- 
yond the  principles  which  have  been  laid  down  by  our  courts  as  deter- 
mining whether  a  ship  shall  be  immune  from  process." 

In  The  Exchange,  11  U.  S.  (7  Cranch)  116,  3  L.  Ed.  287,  a  pioneer 
in  this  field  of  judicial  inquiry,  it  wsig  held  that — 

"A  pnblic  Teasel  of  war  at  a  foreign  sovereign  at  peace  with  the  United 
States,  coming  into  our  ports,  and  demeaning  herself  in  a  friendly  manner, 
is  exempt  from  tbe  Jurisdiction  of  the  country." 

In  that  case  libelant,  an  American  citizen,  asserted  title  to  a  vessel 
found  within  the  waters  of  the  United  States  and  in  the  possession  of 
the  French  government,  which  had  converted  it  into  a  war  vessel. 
Chief  Justice  Marshall,  speaking  for  the  court,  after  premising  that  all 
sovereignties  possess  equal  rights  and  equal  independence,  declared 
that,  as  a  result  of  mutual  intercourse,  impelled  by  a  common  interest, 
they  "have  consented  to  a  relaxation  in  practice,  in  cases  under  cer- 
tain p>eculiar  circumstances,  of  that  absolute  and  complete  jurisdiction 
within  their  respective  territories  which  sovereignty  confers,"  and  that 
such  jurisdiction  "would  «ot  seem  to  contemplate  foreign  sovereigns, 
nor  their  sovereign  rights,  as  its  objects." 

After  dealing  with  the  admitted  exemptions  of  the  person  of  a  sov- 
ereign, his  ambassadors,  and  the  passage  of  his  armies  under  certain 
circumstances,  from  interference  by  the  sovereign  of  the  territory  into 
which  they  had  been  permitted  to  enter,  the  learned  Chief  Justice  said : 

"That  all  exemptions  from  territorial  Jurisdiction  mast  be  derived  from 
the  consent  of  the  sovereign  of  tbe  territoiy;  that  this  consent  may  be  im- 
plied or  expressed;  and  that,  when  implied,  its  extent  must  be  regulated  by 
the  nature  of  tbe  case,  and  the  views  under  which  the  parties,  requiring  and 
conceding  it,  must  be  supposed  to  act"    7  Oranch,  143,  3  Ij.  Ed.  287. 

After  pointing  out  the  difference  in  the  status  of  a  private  individual 
and  a  merchant  ship,  on  the  one  hand,  and  a  public  armed  ship,  on  the 
other  hand,  of  one  nation  coming  into  the  territory  of  another,  with 
reference  to  amenability  to  the  latter's  jurisdiction,  and  that  the  for- 
eign sovereign  could  have  no  motive  for  the  former's  exemption  from 
such  jurisdiction,  he,  referring  to  the  foreign  sovereign's  attitude  to 
the  public  armed  ship,  said : 

"Sbe  constltntea  a  part  of  the  military  f oi^ie  of  her  nation ;  acts  under  the 
Immediate  and  direct  command  of  the  sovereign;  is  employed  by  him  in  na- 
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tlonal  objects.  He  has  many  and  powerful  motlTea  tor  preventing  those  ob- 
jects from  being  defeated  by  the  Interference  of  a  foreign  state.  Sncb  inter- 
ference cannot  take  place,  wlthont  aOTecting  his  power  and  his  dignity,  lie 
implied  license,  therefore,  under  which  such  vessel  enters  a  friendly  port, 
may  reasonably  be  construed,  and,  it  seems  to  the  court,  ought  to  be  construed, 
as  containing  an  exemption  from  the  jurisdiction  of  the  sovereign,  within 
whose  territory  she  claims  the  rltea  of  hospitality."  7  Crancb,  143,  3  U  Ed. 
28T. 

The  Exchange  is  a  strong  case,  but  it  has  always  been  accepted  as 
law  both  here  and  abroad.  There  the  allegation  was  that  libelants  had 
been  wrongfully  dispossessed  of  their  vessel  by  the  representatives  of 
a  foreign  sovereign.  The  inconvenience  or  possible  injustice  that  may 
happen  to  the  libelant  in  the  instant  case,  if  the  Roseric  is  held  immune 
from  arrest,  is  incomparable  with  that  apparently  sustained  by  the  li- 
belant in  the  cited  case. 

The  immunity  there  accorded  was  not  due  to  a  lack  of  judicial  power. 
The  power  was  assumed,  but  its  exercise  was  waived  out  of  a  due 
regard  for  the  dignity  and  independence  of  a  sister  sovereignty,  with 
whom  this  nation  was  at  peace.  The  implication  is  that  to  insist  upon 
jurisdiction  in  such  instances  likely  would  be  considered  by  the  for- 
eign sovereign  as  a  reflection  upon  its  dignity  and  an  interference  with 
its  independence,  and  would  tend  to  strain  and  possibly  disrupt  amica- 
ble relationships. 

[3]  Though  in  The  Exchange  an  armed  ship  of  war  was  the  subject 
before  the  court,  there  is  nothing  in  the  reasoning  resulting  in  its  ex- 
emption from  judicial  process  that  limited  the  immunity  of  that  charac- 
ter of  vessels.  The  privilege  was  based  on  the  idea  that  the  sovereign's 
property  devoted  to  state  purposes  is  free  and  exempt  from  all  judi- 
cial process  to  enforce  private  claims.  Such  idea  is  as  cogently  ap- 
plicable to  an  unarmed  vessel  employed  by  the  sovereign  in  the  public 
service  as  it  is  to  one  of  his  battleships.  The  exemption  declared  in 
that  case  was  considered  in  The  Santissima  Trinidad,  20  U.  S.  (7 
Wheat.)  283,  353,  5  L.  Ed.  454,  and  Mr.  Justice  Story,  who  sat  in 
The  Exchange,  in  stating  the  grounds  thereof,  referred  to  them  as  ap- 
plicable to  foreign  public  ships. 

In  Briggs  et  al.  v.  Lightboats,  93  Mass.  (11  Allen)  157,  Justice  Gray, 
in  answering  the  contention  that  these  lightboats,  though  owned  by  the 
United  States,  were  not  intended  for  military  service,  and  therefore 
were  subject  to  judicial  process,  stated  the  gfroimd  of  exemption  as  fol- 
lows : 

"The  immunity  from  such  Interference  arises,  not  because  they  are  Instm- 
ments  of  war,  but  because  they  are  instruments  of  sovereignty,  and  does  not 
d^;>end  on  the  extent  or  manner  of  their  actual  use  at  any  particular  moment 
but  on  the  purpose  to  which  they  are  devoted."    Page  lOT. 

In  granting  immunity  to  property  devoted  by  a  sovereign  to  public 
use,  neither  its  ownership  nor  the  particular  public  use  made  of  it  is 
treated  as  important  in  the  British  courts. 

In  The  Parlement  Beige,  L.  R.  5  P.  D.  197,  immunity  was  accorded 
to  an  unarmed  vessel  belonging  to  a  foreign  sovereign  in  the  hands  of 
officers  commissioned  by  him  and  employed  in  carrying  mails,  though 
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it  also  carried  merchandise  and  passengers  for  hire.    In  that  case  Brett, 
Lf.  J.,  after  reviewing  the  American  and  other  cases,  said : 

"That  as  a  ccmsequence  of  the  absolute  Independence  of  every  sovereign 
antboritT^  and  of  the  International  comity  which  induces  every  sovereign 
state  to  respect  the  Independence  of  every  other  sovereign  state,  each  and 
every  one  declines  to  exercise,  by  means  of  any  of  Its  courts,  any  of  its  ter- 
ritorial Jnrlsdlction  over  the  person  of  any  sova«lgn  or  ambassador  of  any 
other  state,  or  over  the  public  property  of  any  state  which  is  destined  to  its 
public  use,  or  over  the  property  of  any  ambassador,  though  such  sovereign, 
ambassador,  or  property  be  within  Its  territory,  and  therefore,  bat  for  the 
common  agreement,  subject  to  Its  Jurisdiction."    Page  217. 

In  The  Broadmayne,  L.  R-  (C.  A.  1916)  64,  the  immunity  was  ex- 
tended to  a  ship  owned  by  private  parties,  while  under  requisition  by 
the  British  Admiralty,  in  an  action  for  salvage.  This  exemption  was 
granted  in  spite  of  the  urgings  of  plaintiff's  counsel  (being  similar  to 
those  pressed  here) : 

"That  the  effect  of  requisitioning  a  ship  is  not  to  diange  the  ownership, 
and  the  ship  requisitioned  remains  the  property  of  the  owners,  notwith- 
standing the  requisitioning,  and 'that  when  the  use  of  the  ship  by  the  crown 
ceases  the  ship  is  rest<»^  to  her  owners."    Page  70. 

Swinfen  Eady,  L.  J.,  in  reply  to  such  insistence,  said :  , 

"That  is  so,  but  it  does  not  prevent  a  ship,  so  long  as  she  remains  under 
requisition,  being  in  the  service  of  the  crown,  and  as  such  exempt  from  pro- 
cess of  arrest."    Page  70. 

In  The  Messicano,  32  T.  I,.  R,  519,  a  vessel  requisitioned  by  the 
Italian  government  from  private  owners,  and  carrying  war  material  for 
that  government,  was  held  to  have  the  same  privilege  from  arrest  in  a 
collision  case  as  a  ship  requisitioned  by  the  British  government. 

In  The  Brrisos,  reported  in  Lloyd's  List,  October  24,  1917,  pages 
5-8,  a  vessel  owned  by  Greek  subjects,  and  which,  by  arrangement  be- 
tween the  Greek  and  British  governments,  had  been  requisitioned  for 
the  use  of  the  British  and  Italian  governments,  and  was  carrying  coal 
for  the  latter,  was  held  free  from  arrest  or  detention  "so  long  as  the 
ship  shall  remain  in  the  service  of  either  the  Italian  or  the  British  gov- 
ernment for  public  or  state  purposes." 

[4]  These  cases,  in  my  judgment,  must  be  accepted  as  declaring  the 
judicial  policy  to  exercise  no  jurisdiction  over  a  sovereign,  whether  local 
or  foreign,  or  over  instrumentalities  employed  by  it  in  the  public  serv- 
ice, by  any  proceedings  in  invitum,  regardless  of  the  form  or  char- 
acter of  the  process.  The  libelant,  however,  insists  that  The  Johnson 
Lighterage  Co.  No.  24  (D.  C.)  231  Fed.  365,  and  The  AttuaUta  (C.  C. 
A.  4)  238  Fed.  909,  152  C.  C.  A.  43,  announce  a  different  rule  and  con- 
trol the  instant  case.  The  Johnson  Lighterage  Co.  Case  (decided  by 
this  court)  was  a  proceeding  to  recover  for  salvage  services.  Both 
cargo  and  vessel  were  seized.  On  an  order  to  show  cause  why  such 
cargo  (munitions  of  war)  should  not  be  released  from  seizure  and  turn- 
ed over  to  the  Russian  government,  who  was  the  owner  thereof,  it  was 
held  that,  as  the  possession  of  the  cargo  at  the  time  of  its  seizure  was 
not  in  that  government,  but  in  the  charterer  of  the  vessel,  under  a  con- 
tract for  transportation,  it  was  within  the  exception  declared  in  The 
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Davis,  77  U.  S.  (10  Wall.)  15,  19  L.  EA  875,  and  subject  to  arrest 
The  lack  of  actual  possession  of  the  property  by  the  government  at 
the  time  of  seizure  is  the  basis  of  the  exception  established  by  the  Da- 
vis Case,  and  distinguishes  both  it  and  the  Lighterage  Case  irom  the 
case  at  bar. 

The  contention  of  libelant  that,  as  the  ship's  officers  and  crew  operat- 
ed the  Roseric,  she  was  within  the  exception  established  by  these  cases, 
is  not  tenable.  The  British  government,  in  the  exercise  of  its  sover- 
eign powers,  took  the  Roseric  and  devoted  it  to  its  own  purposes.  That 
no  change  in  the  officers  and  crew  took  place,  and  that  they  continued 
in  the  employment  of  the  ship's  owner,  is  unimportant.  The  ship,  its 
owner,  officers,  and  crew,  were  under  the  compulsion  of  sovereignty. 

While  the  fact  that  the  operation  of  the  ship  was  by  the  owner's  of- 
ficers and  crew  may  be  important  on  the  question  of  the  owner's  pres- 
ent, and  the  ship's  ultimate,  liability  for  the  negligence  charged  in  the 
libel,  it  is  immaterial  upon  the  question  of  the  right  of  a  private  in- 
dividual to  enforce  such  liability  by  seizing  the  ship  while  it  remains 
appropriated  to  the  sovereign's  public  use.  Whether  the  government 
should  operate  the  ship  by  the  owner's  officers  and  crew  or  others  was 
for  the  sovereign's  exclusive  determination. 

f  5]  The  effect  of  its  requisition  was  to  put  the  ship  and  its  equipment 
into  the  public  service.  The  officers  and  crew,  as  well  as  the  ship,  for 
the  time  being  became  the  sovereign's  instrumentalities,  and  whatever 
possession  of  the  ship  they  obtained  by  reason  of  this  employment  was 
the  sovereign's  possession  while  the  requisition  was  in  force. 

In  legal  effect  a  ship  so  subjected  to  vis  major  is  no  less  in  the  pos- 
session of  the  sovereign  than  if  he  had  taken  it  over  by  a  r^ular  char- 
ter or  had  manned  it  by  his  navy.  In  The  Davis,  with  reference  to  the 
goods  there  in  question,  the  court  found : 

That  the  United  States  was  not  In  the  position  of  a  diarterer  of  the  ves- 
sel, but  that  "the  case  was  the  usual  one  of  a  common  carrier  contracting  to 
deliver  goods  on  his  own  responsibility,"  and  that  "the  possession  of  the  mas- 
ter of  the  vessel  was  not  the  possession  of  the  United  States.  He  was  In  no 
sense  an  ofBeer  of  the  government  He  was  acting  for  himself,  under  a  con- 
tract which  placed  the  property  in  his  po^essloa  and  exclustve  control  for 
the  voyage."    10  Wall.  21,  22,  19  Ll  Ed.  875. 

The  Attualita  (C.  C.  A.  4)  238  Fed.  909,  152  C.  C.  A.  43,  is  more  in 
point.  In  that  case,  notwithstanding  the  ship  had  been  requisitioned 
by  the  Italian  government  and  was  engaged  in  its  public  service,  it  was 
held  subject  to  arrest  in  a  proceeding  in  rem  to  recover  damages  for 
an  alleged  tort.  That  case  was  decided  before  this  country  became  a 
cobelligerent  with  the  Italian  government  in  the  war  against  Germany. 
In  all  other  respects  the  facts  of  that  case  are  seemingly  identical  with 
those  of  the  case  at  bar.  The  District  Court  had  held  that  the  ship 
was  immune  from  arrest,  basing  its  decision  on  the  ground  of  inter- 
national comity.  The  Circuit  Court  of  Appeals,  observing  that  to  al- 
low the  immunity  would  require  it  to  go  beyond  any  of  the  decided 
cases,  said: 

"There  are  many  reasons  which  suggest  the  inexpediency  and  the  impolicy 
of  creating  a  class  of  vessels  for  which  no  one  is  in  any  way  req;)onsIble."  238 
Fed.  911.  152  a  a  A.  46. 
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And,  after  referring  to  the  immunity  granted  to  the  diplomatic  rep- 
resentatives and  the  vessels  or  other  property  in  the  possession  and 
control  of  a  sovereignty,  it  said  that  such  immunity — 

"can  be  safely  accorded,  because  the  limited  mnnbers  and  the  ordinarily  re- 
sponsible character  of  the  diplomats  or  agents  In  .charge  of  tb«  property  in 
question  and  the  dignity  and  honor  of  the  sovereignty  in  whose  services  they 
are,  make  abuse  of  such  immunity  rari^"    238  Fed.  911,  152  O.  C.  A.  45. 

That  the  seizure  of  the  vessel  interfered  with  sovereignty's  rights 
aSid  deprived  it  of  the  use  of  the  ship,  unless  and  until  it  or  iJie  owner 
thereof  submitted  to  the  court's  jurisdiction  (by  bonding,  etc.),  was  not 
referred  to. 

So  far  as  the  suggested  irresponsibility  of  any  one  for  a  tort  com- 
mitted in  the  operation  of  a  vessel  so  requisitioned  is  concerned,  it 
should  not  be  overlooked  that  the  owner  could  be  made  personally  lia- 
ble for  the  negligence  of  his  servants  in  operating  the  ship,  even  though 
the  ship  should  be  exempt ;  and  so  far  as  the  ship  itself  is  concerned  the 
immunity  need  not  be  extended  beyond  the  period  of  the  sovereign's 
requisition ;  for,  as  soon  as  the  sovereign  restores  the  ship  to  the  owner, 
the  reason  for  its  immunity  is  gone. 

[S]  It  seems  to  me,  and  I  state  my  judgment  with  deference,  that  the 
decision  in  that  case  unduly  subordinates  the  rights  of  sovereignty  to 
those  of  the  individual.  The  immunity  of  the  sovereign's  instrumentali- 
ties devoted  to  public  service  from  the  process  of  its  own  courts,  as  I 
understand  the  previous  cases,  is  not  based  upon  the  idea  that  it  maj' 
be  "safely  accorded,"  but  on  account  of  its  dignity  and  independence, 
and  because  it  is  necessary,  for  the  well-being  of  the  nation  that  it 
serves,  that  it  shall  not  be  hampered  or  interfered  with  in  the  use  of 
such  instrumentalities. 

[7]  In  the  case  of  the  courts  of  one  sovereignty  waiving  jurisdiction 
over  another  sovereignty's  instrumentalities,  Sie  thought  of  safety  to 
private  litigants,  to  my  mind,  is  at  least  equally  irrelevant.  The  immu- 
nity in  such  cases,  as  already  noted,  is  based  upon  the  idea  that  sover- 
eigns are  of  equal  dignity  and  independence,  and  that  out  of  regard  for 
such  rights,  and  to  maintain  and  further  amicable  relations  among  them, 
it  is,  by  tacit  agreement,  recognized  as  needful,  in  certain  particulars, 
that  one  sovereign  should  decline  to  exercise  some  of  its  prerogatives 
when  to  exercise  them  would  necessarily  place  another  sovereign  in  a 
subordinate  position. 

In  line  with  this  thought,  the  following  language  of  Judge  Thompson 
in  The  Luigi  (D.  C.)  230  Fed.  495,  is  pertinent: 

"It  Is  far  more  important  for  the  courts  of  the  United  States  to  recognize 
the  international  rule  of  comity  that  an  independent  sovereign  cannot  be  per- 
sonally sued,  because  such  a  suit  would  be  inconsistent  with  the  independ- 
ence and  equality  among  the  nations  of  the  state  which  he  represents,  than 
it  is  to  take  cognizance  of  private  rights,  if  by  so  doing  that  rule  Is  violated." 
Page  496. 

[8]  If  these  ideas  dominate  the  question  whether  immunity  should  be 
granted  to  a  foreign  sovereign's  property  devoted  to  the  public  serv- 
ice, it  logically  follows  that  it  is  not  the  ownership  or  exclusive  pos- 
session of  the  instrumentality  by  the  sovereign,  but  its  appropriation 
264F^— U 
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and  devotion  to  such  service,  that  exempts  it  from  judidal  process. 
That  in  such  use  the  owner  of  the  instrumentality,  through  its  servants, 
is  permitted  to  remain  in  physical  possession'  thereof,  and,  in  conse- 
quence, may  become  persqnally  liable  for  its  agents'  torts,  is  of  no 
moment,  wnere,  as  in  this  case,  the  ship  and  its  entire  equipment  is  un- 
der the  absolute  dominion  of  the  sovereign. 

The  Florence  H.  (D.  C.)  248  Fed.  1012,  is  said  by  analc^  to  sup- 
port the  libelant's  contention  in  this  behalf.  The  denial  of  inunnnity 
in  that  case  was  based  solely  upon  the  ground  that  by  congressional  ac- 
tion (Act  Sept.  7,  1916,  c.  451,  §  9,  39  Stat.  730  [Comp.  St  1916,  § 
8146e])  the  Florence  H,,  though  owned  by  the  United  States  and  de- 
voted to  national  purposes,  because  of  her  employment  as  a  merchant 
vessel,  was  made  subject  to  all  laws,  regulations,  and  liabilities  govern- 
ing merchant  vessels.  The  ground  of  the  decision  negatives  the  perti- 
'  nency  of  the  citation. 

Thus  far  I  have  considered  this  question  as  if  no  relations  other  than 
those  arising  from  a  state  of  peace  and  amity  existed  between  this 
nation  and  the  one  suggesting  tfie  immunity.  If,  then,  the  consent  of 
one  sovereignty  to  waive  jurisdiction  over  the  public  instrumentalities 
of  another  is  implied,  when  the  two  live  in  amity,  and  in  part  because 
their  mutual  well-being  is  promoted  thereby,  as  announced  in  The 
Exchange,  upon  vvhat  theory  is  this  immimity  to  be  withdrawn  from  a 
sovereignty  with  whom  this  nation  is  actively  engaged  in  prosecuting 
a  war  against  a  common  enemy  ?  The  mutual  benefit  that  accrues  from 
such  exemption  in  time  of  peace  is  at  best  but  little  in  comparison  with 
that  which  actually  accrues  in  time  of  such  a  war. 
■  The  extraordinary  conditions  that  environ  the  present  suggestion  of 
immunity,  if  they  did  not  bring  the  instant  case  within  the  principle 
here  deduced  from  the  cases,  would  justify  the  announcing  of  one  that 
did.  However,  as  indicated,  no  such  judicial  declaration  is  needed. 
The  Roseric  is  well  within  such  principle,  and,  unless  the  British  Em- 
bassy's suggestion  is  to  be  disregarded  for  the  reasons  now  to  be  con- 
sidered, must  be  held  immune. 

Libelant  further  contends  that  the  suggestion  of  the  British  govern- 
ment is  not  conclusive,  and,  if  so  intended,  is  not  properly  before  the 
court,  because  not  presented  by  the  United  States  attorney.  As  to  the 
conclusiveness  of  the  suggestion :  In  The  Exchange,  supra,  the  libelant 
answered  the  suggestion  interposed  on  behalf  of  the  French  govern- 
ment and  sought  to  put  it  in  issue.  The  Supreme  Gjurt,  however,  ac- 
cepted the  facts  as  declared  in  the  suggestion.  In  The  Parlement  Beige, 
supra,  the  court,  to  a  like  contention,  by  Brett,  I,.  J.,  said: 

"The  ship  has  been  by  the  sovereign  of  Belgium,  by  the  usual  means,  de- 
clared to  be  in  his  possesion  as  sovereign,  and  to  be  a  public  vessel  of  Qie 
state.  It  seems  very  difficult  to  say  that  any  court  can  Inquire  by  conten- 
tious testimony  whether  that  declaration  is  or  is  not  correct  To  submit  ti> 
such  an  inqiili-y  before  the  court  is  to  submit  to  its  jurisdiction.  It  has  been 
held  that,  if  the  ship  be  declared  by  the  sovereign  authority  by  the  nsnal 
means  to  be  a  ship  of  war,  that  declaration  cannot  be  inquired  into.  That 
was  expressly  decided  under  very  trying  circumstances  in  the  case  of  The 
Sxchange.  Whether  the  ship  is  a  public  ship,  used  for  national  purposes, 
seems  to  come  within  tbe  same  rule."    Pages  218,  220. 
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In  the  instant  case  none  of  the  allegations  of  the  suggestion  have 
been  put  in  issue.  It  is  therefore,  so  far  as  this  case  is  concerned,  suf- 
ficient to  say  that,  if  the  suggestion  has  been  properly  presented,  it  is 
conclusive  as  to  all  its  material  statements  of  fact  To  the  same  ef- 
fect, see  The  lyuigi,  230  Fed.  495,  496,  supra.     . 

[9]  As  to  the  source  from  which  the  suggestion  came:  What  is  to 
prevent  one  sovereignty  from  appearing  in  the  courts  of  another  sov- 
ereignty? Or,  stated  more  to  the  point,  why  should  the  court  of  one 
sovereignty  refrain  from  receiving  a  suggestion  as  to  its  lack  of  ju- 
risdiction, because  it  cumes  solely  from  the  representative  o/  a  foreign 
sovereignty?  It  is  not  merely  a  proper,  but  a  commendable,  practice 
for  such  suggestions  to  come  through  the  Attorney  General  or  one 
of  his  representatives;  but  is  it  to  be  disregarded  unless  it  does  so 
come  ?  No  case  has  been  cited  that  holds  as  matter  of  law  that  such  a 
sug^stion  will  not  be  received  from  a  foreign  sovereign's  official  rep- 
resentative. True,  in  The  Luigi,  supra,  upon  an  oral  suggestion  made 
in  open  court — seemingly  as  amicus  curiae  for  a  foreign  government — 
Judge  Thompson  said  he  "was  of  the  opinion  that,  inasmuch  as  the 
suggestion  raised  a  question  of  international  comity,  it  should  come 
through  official  channels  of  the  United  States  government." 

In  The  Florence  H.,  supra.  Judge  Learned  Hand  declined  to  receive 
the  stiggestion  made  on  behalf  of  a  foreign  sovereign  that  to  assume 
further  jurisdiction  might  result  in  diplomatic  embarrassment,  unless 
such  suggestion  came  through  the  diplomatic  channels  of  this  govern- 
ment. But  I  do  not  understand  that  either  Judge  Thompson  or  Judge 
Hand  denied  the  power  of  the  court  to  receive  the  suggestion  through 
any  other  channels. 

There  may  be  good  reasons  in  a  given  case  why  a  suggestion  from  a 
foreign  sovereignty  should  not  be  entertained,  save  through  the  execu- 
tive branch  of  the  government,  of  which  the  court  is  a  part.  To  my 
mind,  the  sources  from  which  such  suggestion  will  be  received  is  a  mat- 
ter of  judicial  discretion.  Each  case  must  be  governed  by  its  own  cir- 
cumstances, and  The  Lui^^i  and  The  Florence  H.  I  take  to  be  in- 
stances where,  in  the  exerase  of  judicial  discretion,  it  was  thought  best 
not  to  receive  the  suggestions  made  on  behalf  of  foreign  governments, 
unless  they  came  through  the  executive  depjirtment  of  our  government, 
and  not  as  determinations  that  no  such  suggestions  would  be  received 
from  any  other  source. 

In  the  instant  case  there  are  no  considerations  influencing  the  judicial 
discretion  to  refuse  to  act  upon  the  suggestion  made  directly  to  the 
court  by  the  British  Embassy.  On  the  contrary,  from  what  has  already 
been  said  concerning  our  national  interests  as  a  cobelligerent  with  the 
British  government  in  the  war  pending  at  the  time  of  the  Roseric's 
seizure,  they  lead  so  obviously  to  an  oj^osite  determination  that,  in 
the  absence  of  an  intimation  from  the  executive  branch  of  this  govern- 
ment that  the  public  interests  would  be  disserved  by  receiving  such  sug- 
gestion, its  rejection  would  not  be  justified. 

The  only  remaining  question  is  whether,  in  following  the  British  Em- 
bassy's suggestion,  the  writ  of  arrest  should  be  quash^,  or  merely  that 
the  suit  be  stayed.    While  full  immunity  is  to  be  accorded  the  British 
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government  in  the  use  of  the  Roseric  while  she  is  under  its  requisition, 
no  good  reason  calls  for  the  dismissal  of  the  suit,  a  result  whidi  would 
follow  the  quashing  of-  the  writ. 

A  decree  may  be  entered,  staying  all  proceedings  to  arrest  or  detain 
the  Roseric  so  long  as  she  continues  in  the  service  of  the  British  gov- 
enunent. 


In  re  BfASON  CO. 

(District  Court,  D.  Connecticut.    November  20,  191&) 

No.  3714. 

1.  InSTTBARCK  9=979 — TKBMINATION    OK  AOENOT — ^NOTICX. 

Insurance  agency  contract  construed  as  requiring  30  days'  notice  of  can. 
cellation  only  when  without  cause,  and  to  give  right  to  cancel  at  once 
for  cause. 

2.  Insurance  ^=>80 — ^Aoenot — Natube   of  Contract — Ownership  or  Pbe- 

uivrti. 

Contract  whereby  In  terms-  insurance  company  appointed  a  genpral 
agent,  and  required  bond  for  payment  of  all  moneys  that  became  due 
from  .agent  to  company,  held  one  of  principal  and  agent,  and  not  of 
seller  and  buyer,  so  that  title  in  premiums,  except  agent's  commission,  is 
in  insurer,  though  clause  providing  for  agent's  each  month,  on  the  20th,  re- 
porting business  up  to  the  15th,  and  within  60  days  theretifter  remittin; 
all  premiums  thereby  shown  due  tibe  company,  provides  all  credits  ex- 
tended for  payment  of  premiums  sbaU  be  at  sole  risk  of  agent. 

In  Bankruptcy.  In  the  matter  of  the  Mason  Company,  bankrupt 
On  petition  of  the  Massachusetts  Bonding  &  Insurance  Company  to 
review  order  of  the  referee  denying  its  claim  to  premiums  on  insiu'- 
ance  policies  collected  by  the  trustee.    Order  modified. 

Ralph  H.  Clarke,  of  New  Haven,  Conn.,  for  petitioner. 
Albert  H.  Barclay,  of  New  Haven,  Conn.,  for  trustee. 

THOMAS,  District  Judge.  This  matter  is  now  before  the  court 
on  a  petition  for  review  of  the  referee's  order  denying  the  petition 
of  the  Massachusetts  Bonding  &  Insurance  Company,  claiming  as  its 
property  $1,311.09,  the  same  being  the  amount  of  certain  premiums 
on  insurance  policies  written  by  said  company  through  its  general 
agents,  the  Mason  Company,  now  bankrupt,  which  premiums,  pur- 
suant to  an  order  of  the  referee,  have  been  collected  by  the  trustee 
and  are  held  by  him  subject  to  the  order  of  court. 

The  petitioner  and  the  Mason  Company  entered  into  a  contract  in 
writing,  which  the  petitioner  alleges  was  a  contract  binding  the  Mason 
Company,  the  general  agent,  to  sell  policies  of  insurance  written  by 
the  petitioner  within  certain  prescribed  limits  in  Connecticut  and  for 
certain  commissions  detailed  in  said  contract.  The  petitioner  claims 
that  this  is  a  contract  between  principal  and  agent ;  the  trustee  claims 
that  it  is  a  contract  between  vendor  and  vendee.  Before  passing  upon 
this  question,  which  is  the  main  feature  in  the  case,  let  us  dispose  of 
the  subordinate  issues. 

9s»FoT  oUier  caui  m*  uuoa  toplo  *  KBnr-NUUBBR  In  «U  Kay-NumlMred  DIswti  A  lDia» 


Digitized  by 


Google 


IN  BB  1LA80N  CO.  165 

Among  other  things  the  contract  provided : 

"That  for  any  violation  of,  or  failure  to  comply  wltb,  the  conditions  or 
provisions  hereof,  the  general  agent  or  the  company  shall  have  the  right  to 
cancel  this  agreement,  aqgkshall  not  be  liable  to  the  other  for  any  loss,  injury, 
or  damage  that  may  reSult  therefrom.  That  this  agr^ment  will  become 
effective  from  the  IBth  day  of  August,  191S,  and  will  continue  In  force  there- 
after, subject  to  cancellation  upon  30  days'  notice  from  either  party  to  the 
other,  in  writing.  Depositing  said  notice  In  the  United  States  mall,  regis- 
tered, shall  be  deemed  a  sufficient  service  thereof." 

On  the  3d  day  of  March,  1915,  the  petitioner  wrote  the  Mason 
Company  the  following  letter : 

"The  Mason  Company,  185  Church  Street,  New  Haven — Dear  Sirs:  Confirm- 
ing the  writer's  conversation  with  you  of  the  1st  Inst,  yon  are  hereby  advised 
that,  for  reasons  well  known  to  your  company,  your  appointment  as 
agents  of  the  Massachusetts  Bonding  &  Insurance  Company  is  revoked  from 
the  close  of  business  March  1,  1915,  and  that  from  and  after  that  date 
you  have  no  authority  to  act  as  agent  of  sold  company  In  any  capacity,  nor 
to  collect  any  premiums  on  iiolldes  or  bonds  Issued  by  said  company. 

"Kindly  acknowledge  receipt  of  this  communicaticn  at  your  early  con- 
venience, and  oblige, 

"Very  truly  yours,  C.  W.  Fletcher,  Assistant  Secretary." 

The  Mason  Company  was  adjudicated  a  bankrupt  on  the  20th  day 
of  March,  1915,  and  on  March  31,  1915,  Franklin  L.  Homan  was  ai>- 
pointed  trustee. 

[1]  Some  controversy  arises  in  the  minds  of  counsel  respecting 
the  right  of  the  home  office  to  cancel  the  contract  under  the  terms  of 
it,  but  this  feature  of  the  case  need  present  no  difficulty  whatever. 
As  I  read  the  terms  of  the  contract,  either  party  had  the  right  to  can- 
cel the  contract  at  once  for  cause ;  but,  if  either  party  desired  to  can- 
cel the  contract  without  cause,  each  was  bound  to  give  the  other  30 
days'  notice.  The  Mason  Company  at  the  time  this  letter  was  writ- 
ten was  much  indebted  to  the  home  office,  at  least  to  the  extent  of 
$4,000,  because  suit  for  this  amount  was  brought  in  the  state  court 
upon  a  note  for  premiums  other  than  those  now  claimed  by  the  peti- 
tioner, which  note  was  dated  on  the  3d  day  of  June,  1914,  and  was 
payable  on  or  before  December  31,  1914.  This  failure  to  pay  accord- 
ing to  the  terms  of  the  contract  laid  the  basis  for  the  home  office  to 
cancel  the  contract  at  once.  So  it  was  acting  well  within  the  terms 
of  the  contract  and  lawfully  when  it  sent  the  above-quoted  letter  on 
the  3d  of  March,  1915. 

[2]  In  passing  upon  the  controlling  feature  of  this  case,  it  now 
becomes  important  to  decide  whether  or  not  the  contract  was  a  con- 
tract of  agency  between  principal  and  agent,  or  a  contract  between 
vendor  and  vendee,  and  the  correct  interpretation  of  the  contract 
will  determine  the  issues  involved  between  the  parties  in  this  proceed- 
ing. Without  quoting  the  entire  contract,  and  for  the  purpose  of 
ascertaining,  if  possible,  the  intent  of  the  parties  at  the  time  of  the 
execution  of  the  contract,  it  will  be  necessary  to  refer  to  certain  por- 
tions of  it.  In  the  preamble  it  is  provided  that,  in  consideration  of 
the  covenants  hereinafter  specified,  the  Massachusetts  Bonding  &  In- 
surance Company  (hereinafter  called  the  company)  hereby  appoints 
the  Mason  Company  (hereinafter  called  the  general  agents),  its  vice 
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president,  secretary,  and  treasurer,  as  its  general  agents,  etc.  Later 
on  the  contract  says :  "The  General  Agents  Agree" — ^which  is  a  head- 
ing, and  then  follows  the  various  things  the  general  agents  agree  to 
do  and  not  to  do,  and  among  others  they  agree  M"keep  an  accurate  rec- 
ord on  the  company's  registers,  books,  or  cards,  which  may  be  pro- 
vided, of  all  business  transacted,  and  forward  to  the  home  office  a 
daily  report  of  such  business,  together  with  applications  for  all  poli- 
cies, where  an  application  is  required."    And  further  it  is  provided: 

"That  they  will  furnish  the  company,  at  Ita  expenue,  a  satisfactory  surety 
bond  In  the  snm  of  $3,000  speclflcally  providing  for  the  payment  of  all 
moneys  that  may  become  due  from  the  general  agents  to  the  company." 

Then,  under  the  heading  of  what  "The  Company  Agrees"  to  do, 
the  contract  provides: 

"That  It  will  famish  the  general  agents  and  all  snbagents  with  licenses, 
etc. ;  that  It  will  furnish  the  general  agents  and  all  subagents  with  printed 
forms,  stationery,  etc." 

And  then,  under  the  heading  of  what  "It  is  Mutually  Understood 
and  Agreed,"  it  is  provided  that  the  territory  of  the  said  general  agen- 
cy is  defined  as  follows: 

"That  the  territory  of  the  said  general  agency  is  Indeterminate,  bat  In  a 
general  way  will  cranprlse  that  section  of  the  state  lying  sooth  of  a  line  from 
Norwich,  on  the  east,  running  through  Mlddletown,  Waterbury,  and  Danbury 
to  the  New  York  state  line,  on  the  west,  the  general  agents  expressly  agreeing 
that  they  will  not  compete  with,  or  interfere  In  any  way  with,  agencies  already 
established,  in  any  of  the  cities  mentioned,  or  within  the  territory  assigned, 
without  the  full  knowledge  and  consent,  in  writing,  of  Uie  company." 

And  under  the  cancellation  clause  reference  therein  is  made  to  what 
the  general  agents  and  the  company  shall  have  the  right  to  do. 

The  fourth  paragraph  of  the  original  contract  was  amended  to  read 
as  follows: 

"It  is  Hereby  Mutually  Understood  and  Agreed: 

"lliat  the  fourth  paragraph  on  the  first  page  of  said  contract  under  the 
caption  '^e  General  Agents  Agree,'  Is  amended  to  read  as  follows: 

"That  all  credits  extended  for  the  payment  of  premiums  shall  be  at  the 
sole  risk  of  the  general  agents,  and  that  not  later  than  the  20th  day  of  each 
month  they  wUl  forward  to  the  home  office  a  full  and  accurate  report  in  the 
form  required  by  the  company  of  all  business  transacted  for  or  on  its  behalf  for 
the  period  ending  on  the  15th  day  of  the  month  for  which  such  report  Is 
made,  and  wUl  remit  the  full  amount  of  nil  premiums  shown  by  such  report 
to  be  due  the  company  within  sixty  days  after  the  date  on  which  such  report 
is  due  at  the  home  office  of  the  company;  that  is  to  say,  the  general  agents 
will  forward  on  the  20th  day  of  January  a  report  of  business  transacted  from 
the  15th  day  of  the  preceding  December  to  the  15th  day  of  January,  and  on 
March  20th  will  remit  the  premiums  shown  to  be  due  the  company  by  said 
report.  Beports  and  remittances  for  succeeding  months  to  be  made  upon 
the  same  basis." 

Here  again  reference  is  made  to  the  general  agents,  so  that  it  must 
be  apparent  that  the  intent  of  the  parties,  at  the  time  the  contract  was 
executed,  so  far  as  the  reading  of  the  same  is  concerned,  conveys, 
without  question,  the  idea  that  the  parties  contemplated  a  contract 
of  agency,  and  such  must  be  the  ultimate  conclusion  here  found,  un- 


Digitizedby 


Google 


IS  BB  MASON  OO.  167 

less  some  rule  of  law  intervenes  to  prevent  the  court  from  readiii^ 
such  conclusion. 

The  trustee  maintains  that  this  is  not  a  contract  of  agency  in  any 
sense  of  the  word,  but  "it  was  clearly  a  contract  between  these  par- 
ties of  vendor  and  purchaser,"  and  in  his  brief  says  that  the  contract 
"by  its  terms  expressly  eliminated  any  trust  or  fiduciary  relationship 
that  might,  in  the  or<Unary  course  of  the  conduct  of  such  business, 
exist  between  the  parties.    The  agreement  created  a  relation  of  debtor 
and  creditor."    It  is  therefore  apparent  that,  so  far  as  the  trustee 
is  concerned,  he  relies  upon  the  terms  of  the  contract  in  order  to  find 
a  correct  interpretation  of  the  contract  itself,  insisting  that  under  the 
fourth  clause  of  the  contract,  as  amended,  in  view  of  the  fact  that 
it  is  provided  that  the  credits  extended  for  the  payment  of  premiums 
shall  be  at  the  sole  risk  of  the  general  ^ents,  and  that  not  later  than 
the  20th  day  of  each  month  they  will  rorward  to  the  home  office  a 
full  and  accurate  report,  in  the  form  required  by  the  compsmy,  of 
all  business  transacted  for  or  on  its  behalf,  for  the  period  ending  on 
the  15th  day  of  the  month  for  which  such  report  is  made,  and  will 
remit  the  full  amount  of  all  premiums  shown  by  such  report  to  be 
due  the  company  within  60  days  after  the  date  when  such  report  is 
due  at  the  home  office — that  is  to  say,  the  general  agents  will  forward 
on  the  20th  day  of  January  a  report  of  business  transacted  from  the 
15th  day  of  the  preceding  December  to  the  15th  day  of  January,  and 
on  March  20th  will  remit  the  premiums  shown  to  be  due  the  company 
by  such  report — ^that  such  provisions  establish  a  contract  between  a 
vendor  and  vendee,  and  not  a  contract  between  a  principal  and  agent. 
In  this  conclusion  I  cannot  concur,  and,  while  no  dispute  can  be 
had  with  the  law  cited  in  support  of  the  facts  as  applied  to  the  various 
cases  relied  upon,  nevertheless  the  plain  import  of  the  question  in  this 
contract  as  to  the  intentions  of  the  parties,  as  dearljr  expressed  by  it, 
forecloses  the  conclusion  relied  upon  by  the  trustee  in  support  of  his 
daim.    In  my  view  of  the  situation,  as  disdosed  b^  the  record  and 
careful  reading  of  the  contract,  the  outstanding  premiums  unpaid  were 
dearly  the  property  of  the  petitioner,  who  had  appointed  the  Mason 
Company  as  general  agents  to  sell  its  policies  of  insurance  and  col- 
lect its  premiums  for  it,  subject  only  to  the  right  of  the  agents  to  com- 
ply with  the  regulations  set  forth  in  the  contract,  and  to  deduct 
certain  commissions  for  services  thus  rendered  as  general  agents. 
Further  support  for  this  conclusion  is  found  in  the  provisions  of  the 
contract  concerning  the  bond  to  be  given  by  the  general  agents  to 
the  company,  providing  for  the  payment  of  all  moneys  that  become  due 
from  the  general  agents  to  the  company.    If  the  money  collected  or 
to  be  collected  for  premiums  was  in  the  contemplation  of  the  par- 
ties to  be  the  property  of  the  Mason  Company,  no  bond  would  have 
been  necessary ;  but  it  clearly  appears  that  it  was  understood  that  the 
money  collected  for  premiums  was  the  property  of  the  home  office, 
and  it  was  to  secure  the  payment  of  it  that  the  bond  was  pven. 

It  is  further  argued  by  the  trustee  that  creditors  of  the  Mason 
Company  could,  in  a  suit  to  recover  on  their  claims,  have  attached 
by  garnishee  process  the  uncollected  premiums  in  the  hands  of  the 
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\rarious  subagents  of  the  Mason  Company  and  even   of  individual 
policy  holders,  and  urges  this  fact  for  the  further  reason  of  showing 
that  the  premiums  were  the  property  of  the  Mason  Company,  and 
now  should  be  held  by  the  trustee  for  the  benefit  of  the  estate.    In 
this  statement  I  cannot  concur.    Asstuning  that  no  bankruptcy  pro- 
ceedings had  intervened,  in  such  circumstances  as  the  trustee  outlines, 
would  not  the  Mason  Company  have  contended,  and  contended  suc- 
cessfully, in  those  suits  brought  by  the  various  creditors  against  it, 
that  it  had  a  contract  whereby  it  had  been  appointed  a  geneial  agent 
to  collect  these  premiums,  and  that  the  money  represented  by  it  is  not 
its  property  to  the  extent  that  it  had  a  right  to  collect  it  atfd  appropri- 
ate it  to  its  own  use,  but  rather  that  the  money  represented  by  pre- 
miums was  the  property  of  the  home  office,  subject  only  to  a  deduction 
for  commissions  allowed  by  the  terms  of  the  contract,  and  that  only 
to  the  extent  of  such  commissions  did  they  have  an  interest  in  the 
premiums?    To  that  extent,  and  to  that  extent  only,  in  my  view  of 
such  an  assumed  situation,  would  an  attaching  creditor  secure  any 
part  of  the  fund.     In  other  words,  upon  proper  proceedings  it  would 
be  bound  to  appear  that  the  only  moneys  which  were  legally  attached 
under  such  circumstances,  and  which  belonged  to  the  Mason  Com- 
pany, would  be  the  commissions  due  it  under  the  terms  of  the  con- 
tract, and  the  balance  of  the  money  thus  attached  would  have  to  be 
released  in  favor  of  the  Massachusetts  Bonding  &  Insurance  Com- 
pany. 

The  trustee  relies  upon  .^tna  Powder  Co.  v.  Hildebrand,  137  Ind. 
462,  37  N.  E.  136,  45  Am.  St.  Rep.  194,  and  says  in  his  brief  exactly 
the  same  situation  as  in  this  case  existed  before  the  court,  in  which 
conclusion,  after  carefully  reading  the  case,  I  cannot  concur,  for  there 
the  contract  was  an  entirely  different  contract  than  the  one  here  under 
consideration.  But  the  trustee  goes  on  further  to  say  that  in  that 
case  it  was  held  that,  where  by  the  terms  of  a  contract  goods  are  con- 
signed by  one  person  to  another  to  sell  as  agent  upon  a  commission, 
the  conclusion  was  reached  by  the  court  that  this  was  a  contract  be- 
tween the  vendor  and  vendee.  With  that  proposition  there  can  be 
no  quarrel,  but  that  is  not  the  case  here,  because  goods  here  were 
not  consigned  by  the  home  office,  and,  as  I  view  it,  the  terms  of  the 
contract  here  under  consideration  make  no  such  provision,  and  such 
was  not  the  intention  of  the  parties,  even  though  the  fourth  para- 
graph of  the  contract  provided  that  the  credits  extended  should  be 
at  the  risk  of  the  general  agents. 

While  it  is  true,  as  counsel  have  stated  in  the  briefs,  it  has  been  dif- 
ficult to  find  cases  where  this  exact  situation  has  arisen,  I  think  it 
must  be  due,  doubtless,  to  the  fact  that  the  propositions  involved  seem 
so  clear  and  of  such  a  fundamental  character  as  to  require  the  citation 
of  no  authority  to  support  the  contention;  but  my  attention  is  di- 
rected to  Jeiferson  Fire  Ins.  Co.  v.  Bierce  &  Sage  (C.  C.)  183  Fed. 
588.  This  was  a  suit  by  an  insurance  company  against  its  general 
agent  for  an  accounting  of  premiums.  The  insurance  company  un- 
dertook to  terminate  the  agency  by  the  appointment  of  a  receiver,  and 
the  question  was  whether  the  agency  had  been  lawfully  terminated. 
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and  in  the  course  of  the  opinion  written  by  Judge  Denison,  of  the 
Sixth  Circuit,  now  of  the  Circuit  Court  of  Appeals,  he  said  at  page 
592: 

"As  to  the  uncollected  accounts.  It  Is  not  equitable  that  complainant  should 
Insist  upon  the  dtfeodant's  guaranty,  found  in  the  contract,  and  at  the 
same  time  deprive  defendant  of  the  power  to  collect,  as  was  done  by  procur- 
ing the  appointment  of  a  receiver.  The  resort  to  these  proceedings  operated 
as  a  waiver  of  the  guaranty.    The  accounts  belong  to  the  complainant." 

This  dictiun  is  in  line  with  the  conclusion  here  reached. 

If  Lebanon  Mutual  Insurance  Co.  v.  Hoover,  113  Pa.  591,  8  Atl. 
163,  57  Am.  Rep.  511,  cited  by  the  trustee,  is  at  all  pertinent  to  the 
question  here  to  be  decided,  it  in  no  way  alters  the  conclusion  here 
reached.  Note  carefully  what  Judge  Sterrett,  in  writing  the  opinion 
of  the  court,  says :  ^ 

"They  [the  Jury]  found  the  established  course  of  dealing  between  the  three 
parties  concerned  [the  assured,  the  agent,  the  company]  was  ^at  Tredick,  the 
agent,  was  treated  as  debtor  to  the  company  for  premiums  on  all  policies  or 
renewal  certificates  procured  through  him,  whether  he  received  such  premiums 
from  the  parties  in  whose  favor  they  were  Issued  or  not,  and  that  he  was  not 
expected  to  account  and  pay  to  the  company  until  a  statement  was  rendered 
during  the  next  succeeding  month;  that  as  between  Tredick  [the  agent]  and 
the  assured  the  latter  were  not  expected  to  pay  in  advance,  but  upon  demand 
made  by  him  a  month  or  more  after  the  insurance  was  effected.  »  •  • 
The  true  answer  to  the  narrow  technical  defense,  Interposed  in  this  case,  Is 
not  that  there  was  an  actual  waiver  of  the  condition  in  question,  but  that 
there  was  a  mutual  understanding  between  the  parties  that  instead  of  a  strict- 
ly cash  payment  of  premiums  at  the  time  of  effecting  insurance,  a  short  credit 
would  be  given  by  the  company  to  its  agent  and  by  him  to  the  assured." 

So  here,  if  we  adopt  the  reasoning  of  the  Hoover  Case,  the  con- 
clusion is  that,  even  though  the  contract  here  does  provide  that  "all 
credits  extended  for  the  payment  of  premiums  shall  be  at  the  sole  risk 
of  the  general  agents,"  that  provision  simply  made  the  Mason  Com- 
pany the  "debtor"  of  the  insurance  company  for  all  premiums  col- 
lected or  uncollected,  and  in  no  way  could  such  a  clause  be  con- 
strued so  as  to  make  the  Mason  Company  the  owner  of  the  fund, 
which  would  have  to  be  the  case  if  the  trustee  is  entitled  to  it.  The 
contract  was  a  "mutual  understanding  between  the  parties  that,  in- 
stead of  a  strictly  cash  payment  of  premiums  at  the  time  of  effecting 
the  insurance,  a  short  credit  would  be  given  by  the  company  to  its 
agent  and  by  him  to  the  assured,"  and  tliat  by  such  a  provision  the 
express  terms  of  the  contract  could  not  be  altered  to  make  it  a  con- 
tract of  vendor  and  purchaser,  even  though  the  Mason  Company  be- 
came a  "debtor."  The  language  of  the  contract  in  the  Hoover  Case 
was  not  held  to  be  a  contract  of  vendor  and  purchaser,  as  urged  by 
the  trustee,  but,  on  the  contrary,  a  contract  of  agency  pure  and  sim- 
ile. 

Nor  is  the  ^tna  Powder  Co.  Case,  referred  to  and  relied  upon,  at 
variai^ce  with  the  conclusion  here  reached,  because  the  facts  there 
are  not  the  facts  here.  The  contract  there  was  different  from  the 
contract  here.  The  wording  of  the  contract  itself  clearly  showed 
the  intention  of  the  parties,  even  as  it  does  here,  and  even  though 
the  appellant  there  contended  that  the  contract  was  one  of  principal 
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and  agent,  the  court  held  that  the  language  of  At  contract  showed 
otherwise.  The  contract  there  provided  tfiat  the  Powder  Gnnpany 
agreed  to  "consign"  to  Hildebrand  &  Fugate,  to  sell  as  agents,  at  a 
price  to  be  fixed  by  the  Powder  Company  below  which  the  goods  so 
"consigned"  should  not  be  sold,  authorizing  Hildebrand  &  Fugate  to 
sell  the  goods  "so  consigned"  at  the  established  prices ;  and  all  through 
the  contract  the  wording  of  it  shows  clearly  that  it  was  a  contract 
of  consignment  and  necessarily  governed  by  the  well-known  legal  prin- 
ciples respecting  contracts  of  consignment,  and  not  by  the  legal  prin- 
ciples aflFecting  contracts  of  sale  by  principal  and  agent 
In  the  course  of  the  opinion  Judge  McCabe  s^d : 

"The  only  difference,  therefore,  between  counsel  on  both  sides  as  to  Oils 
point.  Is  that  appellant's  counsel  contend  that  a  different  relation  between  the 
parties  than  that  provided  in  the  contract  may  arise  or  be  created  by  the  act 
of  one  of  the  parties  thereto  without  any  new  contract,  or  the  modification  of 
the  old  by  mutual  agreement  of  both.  Such  a  doctrine  is  at  variance  with  the 
plainest  and  most  familiar  elementary  principles  of  the  law  of  contracts.  It 
is  manifest  that  the  contract  fixes  the  relations  between  the  i>artles  thereto 
at  erery  stage  of  the  transactions  provided  for  therein." 

So  here  by  the  very  terms  of  the  contract  the  parties  were  bound 
by  the  rules  applicable  to  principal  and  agent,  and  not  by  those  to 
vendor  and  vendee,  and,  thus  concluding,  I  find  that  the  fund  was  the 
property  of  the  insurance  company  and  the  only  property  right  the 
Mason  Company  had  in  it,  and  which  the  trustee  now  takes,  is  the 
property  right  in  the  commissions  provided  for  in  the  contract,  which 
vary  slightly,  as  will  be  seen  by  reference  to  it,  according  to  the  char- 
acter and  kind  of  policy  issued,  but  which  amount  may  be  easily  com- 
puted by  the  trustee,  for  the  purpose  of  determining  what  part  of 
this  fund  he  is  entitled  to  hold  for  the  benefit  of  the  estate  and  what 
part  shall  be  paid  over  to  the  petitioner. 

It  is  further  urged  in  support  of  the  claim  of  the  trustee  that  the 
insurance  company  by  its  own  acts  has  created  the  relation  of  debtor 
and  creditor,  thus  creating  the  relation  of  vendor  and  purchaser,  by 
bringing  its  suit  on  the  $4,000  note,  which  represents  premiums  col- 
lected by  the  Mason  Company  other  than  those  here  claimed ;  and  it 
is  also  urged  in  this  connection  that,  as  the  contract  provided  "that  all 
credits  extended  for  the  payment  of  premiums  shall  be  at  the  sole  risk 
of  the  general  agents,"  the  fund  here  in  dispute,  by  the  acts  of  the 
parties  and  the  terms  of  the  contract,  became  the  prc^rty  of  the 
Mason  Company,  and,  now  that  bankruptcy  has  ensued,  ipso  facto, 
the  property  of  the  trustee.  In  my  opinion  such  a  statement  refutes 
such  a  claim  and  answers  the  inquiry  here  presented,  because  the  suit 
brought  shows  conclusively  that  the  insurance  company  was  en- 
deavoring to  collect  what  it  considered  was  its  property,  and  that  it 
never  treated  the  fund  as  the  property  of  the  Mason  Company,  to 
which  it  has  always  maintained  that  it  had  title,  and  the  clear  intend- 
ment of  the  clause  of  the  contract  above  quoted  simply  shows  that 
the  "mutual  understanding  between  the  parties"  was,  to  use  the  lan- 
guage of  the  court  in  the  Hoover  Case,  supra,  that,  "instead  of  a  strict- 
ly cash  payment  of  premituns  at  the  time  of  effecting  insurance,  a 


Digitized  by 


Google 


IN  BB  BOSENWASSBB  BBOS.  171 

short  credit  would  be  eiven  by  the  company  to  its  agent  and  by  it 
to  the  assured,"  and  if  me  Mason  Company  saw  fit  to  extend  credit  to 
customers  on  the  insurance  company's  money,  it,  the  Mason  Company, 
must  assume  the  risk  as  to  whether  the  customers  it  saw  fit  to  do 
business  with  were  financially  responsible,  in  view  of  the  fact  that 
by  the  very  nature  of  the  transactions  the  insurance  company  could 
not  and  would  not  undertake  to  decide  the  question  of  financial  re- 
sponsibility of  the  Mason  Company's  customers. 

In  other  words,  assuming  that  the  contract  had  not  made  any  pro- 
vision for  the  extension  of  credit,  and  provided  that  the  business 
should  be  strictly  cash  from  assured  to  the  Mason  Company — from  the 
Mason  Company  to  the  home  office — could  it  be  claimed  with  any  se- 
riousness that  fee  cash  premiums  collected  by  the  Mason  Company 
were  its  property,  to  which  it  held  titie  ?  The  very  statement  compels 
a  negative  answer.  So  it  seems  very  clear  to  me  that,  as  the  contract 
simply  provided  a  means  for  the  very  same  transaction  on  a  credit 
basis,  the  legal  effect  of  the  transaction  was  in  no  way  changed  and 
so  the'  titie  to  the  premiums  was  in  the  insurance  company,  less  what, 
under  the  contract,  the  Mason  Company  was  entitled  to  deduct  as 
a  commission,  and  to  this  commission,  and  that  only,  the  Mason  Com- 
pany had  title,  and  this  sum,  and  this  only,  is  what  passes  to  the  trus- 
tee for  the  benefit  of  the  estate. 

Therefore  the  order  of  the  referee  is  modified,  and  an  order  may 
be  entered  providing  for  the  payment  of  such  an  amount  to  the  trus- 
tee as  is  represented  by  the  commissions  provided  for  in  the  contract, 
and  the  balance  shall  be  paid  by  the  trustee  to  the  Massachusetts 
Bonding  &  Insurance  Company,  -the  petitioner  herein,  all  in -accord- 
ance with  this  opinion. 

Ordered  accordingly. 


In  re  BOSBNWA8SBR  BROS.,  Ina 
(District  Court,  B.  D.  New  York.    October  81,  191S.) 

1.  Seabcrks  and  SmzuRES  «=»8 — Sbabch  WABBANra— AtrrHOKmr  to  Issue. 

The  action  of  a  commissioner  In  Issuing  a  search  warrant  under  au- 
thority given  by  Act  June  15,  1917,  c.  SO,  tit  11,  may  be  reviewed  by 
the  court  on  motion. 

2.  SxABCHKS  AND  Seizttbss  «=>8 — Sbaboh  Wabbants — Probable  Cause. 

Probable  cause  for  the  Issuance  of  a  search  warrant  must  be  shown 
by  the  facts  alleged,  and  Is  to  be  determined  therefrom  by  the  magis- 
trate, and  not  by  the  opinion  of  the  afSant,  although  the  facts  may  be 
averred  on  information,  if  the  source  of  the  information  is  stated. 

3.  Seabcres  and  SxiztTBEs  «=>3 — Sbabch  Wabbants — Seizube  of  Cobpobate 

BSCOBDS. 

Corporation  records,  which  would  be  evidence  against  Individuals 
diarged  with  crime,  may  be  taken  under  a  search  warrant;  and  it  is 
no  objection  that  they  might  also  be  evidence  against  the  corporation. 

4.  Seabches  and  Seizvbes  ^=>3 — Seabch  Wabbants— Pbobabi.e  Cause. 

Not  only  the  affidavit  made  for  the  issuance  of  a  search  warrant,  but 
also  the  complaint  and  affidavit  charging  the  crime,  may  be  considered 
In  determining  probable  cause  for  issuance  of  the  seardi  warrant. 
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6.  Seakohkb  aitd   Seizttbeb   «s>3 — Sbaboh   Wabbaitib— GBOTmiM   vow  I8sx^ 

AKOK. 

Issuance  of  a  Bearch  warrant  by  a  commissioner  held  justified  by  the 
showing  ot  probable  cause. 
6.  Seaboees  asd  Seizubes  ^=>3 — Seabch  Wabbantb— Suitioienct  of  Am- 

DAVIT. 

An  affidavit  for  a  search  warrant  need  not  set  forth  the  entire  details 
for  exactly  passing  upon  the  mat«iallty  of  every  docunent  wlildi  the 
search  warrant  might  properly  produce,  but  general  allegations  dtiowlng 
materiality  are  sufficient 

In  the  matter  of  the  application  of  Rosenwasser  Bros.,  Incorporated, 
for  vacation  of  search  warrant    Denied. 

Fitzgerald,  Stapleton  &  Mahon,  of  New  York  City  (Luke  D.  St^le- 
ton,  of  New  York  City,  of  counsel),  for  petitioner. 

Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  and  H.  Harvey  Har- 
wood,  Asst.  U.  S.  Atty.,  of  New  York  City,  for  the  United  States. 

CHATFIELD,  District  Judge.  Motion  has  been  made  to  this  court 
to  vacate  and  set  aside  a  search  warrant,  and  to  direct  the  return  of 
property  taken  under  this  search  warrant  from  the  factory  of  Rosen- 
wasser Bros.,  Incorporated,  one  of  the  defendants  in  the  case. 

The  record  shows  that  complaint  was  presented  to  a  United  States 
commissioner  against  Rosenwasser  Bros.,  Incorporated,  with  relation 
to  a  charge  of  conspiracy  which  it  was  alleged  had  been  formed  and 
carried  out  by  the  corporation  with  certain  of  its  employes  and  certain 
inspectors  and  officers  of  the  United  States,  who  were  concerned  w^ith 
government  contracts  in  the  process  of  fulfillment  by  the  corporation. 

[1]  This  search  warrant  was  issued  under  the  provisions  of  Act 
June  15,  1917,  c.  30,  tit.  11,  §§  1-3,  40  Stat  228,  and  the  particular 
ground  upon  which  the  search  warrant  was  issued  is  that  of  section 
2,  par.  2: 

"When  the  property  was  used  as  the  means  of  committing  a  felooy." 

Section  3  provides: 

"A  search  warrant  cannot  be  issued  but  upon  probable  cause,  supported  by 
affidavit,  naming  or  describing  the  person  and  particularly  deacriblnig  the 
property  and  the  place  to  be  seardied." 

For  the  purpose  of  this  motion  it  may  be  assumed  that  the  other  sec- 
tions of  this  statute  have  been  substantially  complied  with,  that  the 
property  seized  has  been  inventoried,  that  the  return  of  such  papers 
as  are  not  material  to  the  criminal  charge  has  been  secured  through 
the  act  of  the  commissioner,  and  that  the  books  and  papers  necessarj' 
to  the  ordinary  conduct  of  the  defendant  company's  business  have  been 
made  available  to  them. 

The  only  question  presented  is  whether  probable  cause  as  to  the 
commission  of  a  crime  was  shown  in  such  a  manner  as  to  meet  the 
requirements  of  the  provisions  of  articles  4  and  5  of  the  Constitution, 
forbidding  unlawful  searches  and  seizures  and  securing  protection 
against  compulsory  incrimination. 
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A  motion  such  as  the  present  could  be  made  as  the  law  stood  be- 
fore the  enactment  of  the  present  statute.  United  States  v.  Wilson, 
(C.  C.)  163  Fed.  338;  United  States  v.  McHie  (D.  C.)  194  Fed.  894; 
Weeks  v.  United  States,  232  U.  S.  383,  34  Sup.  Ct.  341,  58  L.  Ed. 
652,  L.  R.  A.  1915B,  834,  Ann.  Cas.  1915C,  1177. 

The  situation  has  not  been  changed  in  this  respect  by  the  statute  of 
June  15,  1917.  The  various  sections  giving  the  commissioner  the 
power  under  the  warrant  to  determine  whether  probable  cause  actual- 
ly exists,  and  to  pass  upon  the  materiality  of  the  articles  seized,  do  not 
restrict  the  right  of  the  court  to  consider  whether  the  record  shows  a 
basis  for  the  entire  proceeding.  If  there  was  no  probable  cause  for 
the  issuance  of  the  original  search  warrant,  the  court  can  still  set  aside 
the  entire  action.  In  re  Veeder  (C.  C.  A.  7th  Circuit)  252  Fed.  414, 
C.  C.  A. ;  United  States  v.  Friedberg  (D.  C.)  233  Fed.  313. 

[2]  Probable  cause  must  be  shown  from  the  facts  alleged.  It  is  not 
sufficient  to  aver  nothing  beyond  the  belief  of  an  individual  that  such 
facts  could  be  set  forth.  The  conclusion  from  the  averments  of  facts 
must  be  that  of  the  magistrate,  and  not  the  opinion  of  the  affiant. 
United  States  v.  Tureaud  (C.  C.)  20  Fed.  621 ;  United  States  v.  Bau- 
mert  (D.  C.)  179  Fed.  735,  and  cases  therein  cited. 

But  the  averments  of  facts  need  not  be  by  an  eyewitness.  Allega- 
tions on  information  can  be  stated,  if  the  facts  so  referred  to  and  the 
source  of  the  information  are  stated.  The  expression  of  belief  in 
those  facts  is  customary  and  required,  but  does  not  of  itself  consti- 
tute an  allegation  which  will  take  the  place  of  the  statement  of  the  al- 
leged facts  themselves.  Beavers  v.  Henkel,  194  U.  S.  73,  24  Sup. 
Ct.  605,  48  L.  Ed.  882. 

But  the  evidence  need  not  be  given  in  detail,  nor  need  the  allega- 
tions be  made  by  all  the  parties  who  will  be  called  to  prove  them  at 
the  hearing.  A  direct  affidavit  that  facts  exist  from  which  probable 
cause  is  inferable  is  sufficient.  So  is  a  statement  that  information  as 
to  the  facts  has  been  Obtained  from  named  sources,  if  the  facts  are  re- 
cited. Beavers  v.  Henkel,  supra,  194  U.  S.  at  page  86,  24  Sup.  Ct. 
605,  48  L.  Ed.  882. 

[3]  In  the  case  at  bar  a  search  warrant  and  a  warrant  of  arrest 
were  issued  and  executed  together.  The  corporation  could  not  be 
arrested  in  corpore.  But  some  of  the  individual  defendants  were  ar- 
rested at  the  time  of  executing  the  sfearch  warrant,  and  notice  was 
then  given  that  the  corporation  was  a  party  defendant.  No  question 
arises  as  to  the  right  to  take  corporation  records,  which  would  be  evi- 
dence against  the  individuals.  Wilson  v.  United  States,,  221  U.  S. 
361,  31  Sup.  Ct.  538,  55  L.  Ed.  771,  Ann.  Cas.  1912D,  558;  Dreier 
v.  United  States,  221  U.  S.  394,  31  Sup.  Ct.  550,  55  L.  Ed.  784.  Nor 
can  the  individuals  or  the  corporation  object  that  the  papers  taken 
from  them  might  be  evidence  against  the  corporation.  Hale  v.  Hen- 
kel, 201  U.  S.  43,  26  Sup.  Ct.  370,  SO  L.  Ed.  652;  Wheeler  v.  United 
States,  226  U.  S.  478,  33  Sup.  Ct.  158,  57  L.  Ed.  309. 

[4]  If  the  corporation  can  be  charged  with  conspiracy,  it  must  still 
produce  its  books  on  the  service  of  lawful  process.  Hale  v.  Henkel, 
supra.    But  it  can  object  to  being  unlawfully  searched,  or  compelled 
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to  produce  evidence  against  itself,  by  methods  outside  of  the  law. 
Individual  defendants  have  the  same  right.  Each  claim  of  right  must 
be  considered  by  itself.  The  affidavit  upon  which  the  search  war- 
rant was  asked  was  not  the  only  paper  before  the  commissioner.  He 
had  the  complaint  and  affidavit  upon  which  the  warrant  of  arrest  was 
sought.  Both  of  these  could  be,  and  in  fact  were,  used  in  determining 
probable  cause.  These  papers  together  make  out  a  showing  of  proba- 
ble cause  as  to  the  existence  and  place  of  kee{Mng  of  the  papers  sought 
and  as  to  the  commission  of  the  crime  charged. 

[6]  But  the  commissioner  in  the  search  warrant  does  not  specifical- 
ly recite  the  affidavits  so  used,  nor  does  he  state  that  he  finds  probable 
cause  for  the  charge  of  conspiracy.  His  language  is  merely  in  the 
form  of  a  conclusion,  as  follows : 

"Whereas,  complaint  on  oath  and  in  writing  has  this  day  been  made  be- 
fore me  *  *  *  by  Franklin  Ford,  alleging  that  he  has  reason  to  believe 
and  that  he  does  believe  that  certain  property  was  nsed  as  a  means  of  com- 
mitting a  felony,  to  wit,  a  conspiracy  to  defraud  the  United  States,  a  viola- 
tion of  section  37,  C.  G.  of  the  United  States,"  and  that  "the  said  above 
property  Is  and  Is  concealed  In  the  quartermaster's  subdepot  located  at  Jack- 
son avenue  and  Queen  street.  Long  Island  City." 

But  this  includes  the  allegation  that  the  property  was  used  in  the 
commission  of  a  "conspiracy,"  and  necessarily  includes  the  finding  of 
the  elements  of  a  conspiracy  charge. 

If  the  commissioner  had  stated  that  he  was  acting  upon  two  com- 
plaints, one  showing  grounds  for  the  issuance  of  the  search  warrant, 
and  one  showing  probable  cause  for  believing  that  a  felony  had  been 
committed,  by  means  of  the  papers  and  records  sought,  the  only  ques- 
tion would  be  the  sufficiency  of  the  showing  made  by  both  complaints. 

Viewed  in  this  light,  the  warrant  of  search  was  issued  on  verified 
statements  sufficient  to  comply  with  the  statute.  When  viewed  from 
the  allegations  of  the  single  paper,  generally  referred  to  as  the  com-' 
plaint  for  the  search  warrant  (the  affidavit  as  to  the  whereabouts  and 
existence  of  the  papers  sought),  the  lack  of  a  showing  of  probable 
cause  of  the  commission  of  a  crime  would  be  apparent.  But  under 
the  circumstances  of  the  issuance  of  both  warrants  in  this  case,  the  ac- 
tion of  the  commissioner  was  justified  in  law,  and  the  government  is 
not  estopped  from  relying  upon  the  entire  record,  by  the  failure  of 
the  commissioner  to  clearly  state  that  his  conclusions  are  not  drawn 
from  one  complaint  or  one  affidavit  alone. 

A  warrant  of  arrest  need  not  be  as  explicit  or  full  as  an  indictment 
in  setting  forth  the  entire  charge,  and  so  a  search  warrant  need  not 
cover  all  the  requisite  preliminaries  in  its  recitals,  if  the  crime  is  defi- 
nitely shown,  and  if  the  conclusion  of  the  commissioner  that  probable 
cause  exists  is  so  stated  that  the  papers  upon  which  it  is  based  can  be 
identified  as  having  been  before  him  at  the  time,  and  if  the  n&mes  of 
the  affiants  are  set  forth  (section  6) : 

"If  the  •  •  *  commissioner  is  thereupon  satisfied  of  the  ezlstoioe  ot 
the  grounds  of  the  application  or  that  there  is  probable  cause  to  believe 
their  existence,  he  must  issue  a  search  warrant,  •  •  •  stating  the  par- 
ticular grounds  or  probable  cause  for  its  issoe  and  the  namea  of  the  persons 
whose  affidavits  have  been  taken." 
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These  affidavits  need  not  be  served,  but  the  warrant  must  be  (sec- 
tion 12),  and  the  originals  are  of  course  a  part  of  the  record,  which 
must  be  preserved  and  should  be  filed  with  his  return  (section  17). 

In  this  case  the  defendants  have  been  misled  by  the  use  of  the  word 
"complaint,"  as  if  but  one  affidavit  were  referred  to,  when  in  fact  there 
were  three  made  by  the  salne  party.  But  no  wrong  has  been  inflicted 
thereby,  and  the  general  statement  of  the  commissioner  is  broad 
enough  to  cover  the  defendants'  rights,  although  not  so  worded  as  to 
make  plain,  upon  the  face  of  the  warrant,  the  exact  way  in  which  the 
requiremepts  of  section  6  were  met. 

The  court  in  the  Veeder  Case,  supra,  found  that  an  aIlep;ation  of 
belief  as  to  the  materiality  of  ttie  papers  sought  was  insufficient  from 
which  to  find  probable  cause,  when  tiie  list  included  papers  of  which 
the  affiant  had  obtained  merely  a  glance  and  which  were  not  specifically 
described.  The  court  comments  ui>on  the  impossibility  of  determining 
whether  a  list  of  office  books,  copy  of  the  smoke  and  wide  tire  ordi- 
nances, and  Mr.  Veeder's  office  keys  were  means  used  in  the  com- 
mission of  the  crime  of  controlling  the  price  of  beef  by  certain  packers. 

In  the  present  case  the  affidavit  is  worded  in  much  the  same  man- 
ner, and  the  Veeder  decision  does  not  seem  to  have  been  made  use 
of  to  avoid  the  presentation  of  a  similar  objection. 

[6]  But  it  cannot  be  held  that  an  affidavit  for  the  purpose  of  show- 
ing probable  cause  must  set  forth  the  entire  details  for  exactly  passing 
upon  the  materiality  of  every  document  which  the  search  warrant 
might  properly  produce.  General  allegations  showing  materiality  to 
the  issue  would  seem  to  be  sufficiently  specific,  and  such  books  and 
papers  as  have  been  used  in  the  business  routine  are  not  to  be  thrown 
out  as  irrelevant  and  immaterial  in  the  sense  in  which  those  faults  were 
found  by  the  court  in  the  Veeder  Case.  It  cannot  be  held  that  no  dis- 
cretion in  searching  (or  even  no  search)  for  objects  which  may  ulti- 
mately prove  immaterial  can  be  allowed,  ,and  that  the  affidavits  must 
cover  every  such  possibility.  The  language  of  the  statule  providing 
for  the  return  of  articles  of  this  category  indicates  the  proper  limita- 
tions which  the  court  found  were  exceeded  in  the  Veeder  Case.  The 
papers  searched  for  under  the  present  warrant  appear  from  the  affi- 
davits to  be  in  substance  material,  and  the  warrant  is  not  therefore 
.  fatally  defective  in  this  regard. 

On  the  entire  record  the  motion  will  be  denied. 


BBIOHT  et  aL  v.  VIRGINIA  &  GOLD  HILL  WATEB  CO. 
(District  Court,  D.  Nev&da.    October  17, 1918.) 

Ck>BPOBATiORs  «=>397 — Agent  of  Corpobation. 

One  is  an  agent,  whether  he  is  acting  for  a  notnral  person  or  a  cor- 
poration; the  fact  the  principal  la  artificial  not  Interfering  iriih  the 
status  of  the  ag^it 

WrrNKBSES  «=5>144(13) — Compktkncy — Traksaction  with  Pebsoh  Sincb  Db- 

CEASEO. 

Under  Ber.  Laws  Nev.  |  6419,  declaring  no  person  shall  be  allowed  to 
testily  when  the  other  party  to  the  transaction  Is  deed,  one  party  to  an 
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arrangement  with  a  corporation  cannot  testify  thereto  after  death  of  dn 
corporate  representative,  for  such  representative  was  the  other  party  to 
the  transaction. 

At  Law.  Action  by  Rose  Bright  and  others  against  the  Virginia  & 
Gold  Hill  Water  Company.  On  objection  to  testimony.  Testimony 
excluded. 

H.  V.'  Morehouse,  of  Reno,  Nev.,  for  plaintiffs. 

Cheney,  Downer,  Price  &  Hawkins,  of  Reno,  Nev.,  for  defendant 

FARRINGTON,  District  Judge  (orally).  It  appears  that  in  1880. 
Mrs.  Raffetto,  her  husband,  and  brother  were  living  on  the  ranch  under 
discussion.  Mrs.  Raffetto  says  she  owned  an  interest  in  the  propem. 
I  have  not  examined  the  record,  but  counsel  have  stated,  and  Uie  state- 
ment has  not  been  questioned,  that  this  property,  or  a  portion  of  it,  was 
deeded  to  her  in  January,  1881,  and  that  this  transaction,  in  r^;ard  to 
which  her  testimony  is  offered,  occurred  something  like  37  years  ago. 
I  assume  that  Mrs.  Raffetto  was  interested  in  the  property  at  the  time, 
and  therefore  interested  in  the  water.  Mrs.  Raffetto  says  the  wa- 
ter in  a  ditch  owned  by  the  Water  Company  escaped  and  ran  over  the 
Raffetto  ranch,  doing  a  large  amount  of  injury,  and  that  Mr.  Overton, 
the  superintendent  of  the  company,  visited  £he  premises,  and  there  was 
some  sort  of  an  arrangement,  conversation,  or  transaction  among  these 
four  persons — Mrs.  Raffetto,  her  husband,  and  her  brother,  on  the 
one  side,  and  Mr.  Overton,  on  the  other.  Mr.  Overton  is  dead.  De- 
fendant objects  to  the  testimony  of  Mrs.  Raffetto  as  to  what  occurred 
on  that  occasion,  on  the  ground  that,  inasmuch  as  death  has  closed  the 
lips  of  Mr.  Overton,  Mrs.  Raffetto's  lips  also  are  closed. 

There  was  a  time  when  interested  parties  were  not  permitted  to  tes- 
tify in  law  cases ;  their  lips  were  closed,  because  they  were  interested. 
That  was  the  common-law  rule  for  200  years.  During  that  period  a 
man  accused  of  crime  in  England  was  not  permitted  to  testify  in  his 
own  behalf  in  a  criminal  trial.  This  law  was  altogether  too  drastic: 
hence  Lord  Denman's  Act,  and  similar  legislation  in  England,  follow- 
ed by  like  statutes  in  America,  which  permit  interested  parties  to  tes- 
tify, save  in  certain  cases.  The  difference  in  the  statutes  is  the  differ- 
ence in  the  exception.  At  one  time  there  was  a  federal  statute  regulat- 
ing the  matter,  but  that  statute  has  been  repealed,  and  now  the  nation- 
al courts  must  conform  to  and  follow  the  state  legislation.  It  is  not 
a  question  as  to  what  is  just  or  unjust;  it  is  simply  a  question  as  to 
what  the  law  is. 

It  is  easy  to  see  how  the  law  as  it  is  written  can  operate  unjustly  in 
certain  cases.  For  instance,  you  and  I  enter  into  a  contract ;  I  die,  and 
the  law  says  you  cannot  yourself  testify  as  to  the  terms  of  the  contract. 
It  does  not  say  you  cannot  prove  your  contract;  it  simply  says  you 
cannot  testify;  it  closfs  your  mouth,  because  death  has  closed  mine. 
It  may  thus  operate  to  prevent  you  from  establishing  your  claim. 

[1,  2]  The  statute  of  Nevada  reads  as  follows: 

"No  person  shall  be  allowed  to  testify  whrai  the  other  party  to  the  trans- 
ftctlon  Is  dead."    2  Ber.  Laws  Ner.  S  5119. 


Digitized  by 


Google 


BBIQHT  y.  TIBOINIA  4k  GOLD  HILt.  WATBB  00.  177 

Unquestionably  the  L^slature  intended  by  that  language  to  shut 
out  testimony  in  certain  cases,  and  it  is  for  the  court  now  to  determine 
whether  the  statute  applies  to  the  case  in  hand.  The  statute  was  not 
always  in  its  present  form.    Originally  it  read  thus : 

"All  persons  without  exception,  including  parties  to  or  those  interested  In 
the  snit,  except  where  the  adverse  party  is  dead,  or  where  the  opposite  party 
shall  be  the  administrator,  executor  or  legal  representatlTe  of  a  deceased  per- 
son, may  be  witnesses."    St  1861,  c.  103,  §  340,  as  amended  by  St  1S64,  c.  58. 

Any  person  could  be  a  witness,  except  where  the  adverse  party  was 
dead,  or  where  the  opposite  party  was  an  administrator  or  an  executor. 
The  Legislature  evidently  was  not  satisfied,  so  a  few  years  later  it 
adopted  a  statute  reading  as  follows : 

"No  person  shall  be  allowed  to  testify  •  •  •  when  the  other  party 
to  the  transaction,  or  opposite  party  in  the  action,  or  the  party  for  whoso 
Inuuediate  benefit  the  action  or  proceeding  is  prosecuted  or  defended,  is  the 
representative  of  a  deceased  person."    1  Comp.  Laws  1873,  f  1440. 

In  this  statute  the  controlling  factor  is  the  opposite  party.  If  he  is 
the  representative  of  a  deceased  person,  the  testimony  will  be  exclud- 
ed ;  if  he  is  not  the  representative  of  a  deceased  person,  the  testimony 
will  be  admitted. 

While  this  statute  was  in  force,  the  case  entitled  Vesey  v.  Beiiton, 
13  Nev.  284,  was  decided.  The  controversy  arose  in  this  county — I 
presume  the  Benton  referred  to  is  "Doc"  Benton.  .H.  M.  Vesey  enter- 
ed into  a  contract  with  Benton,  whereby  Benton  was  to  furnish  board 
for  a  number  of  men ;  in  making  the  contract  E.  A.  Vesey  acted  as 
agent  for  his  brother,  H.  M.  Vesey,  who  soon  after  died.  The  deceased 
brother  was  the  principal  in  the  contract ;  the  living  brother,  as  agent, 
had  arranged  the  contract  with  Benton.  E.  A.  Vesey,  the  agent  who 
arranged  the  contract,  having  been  appointed  administrator  of  his 
brother's  estate,  brought  an  action  against  Benton  on  the  contract.  As 
the  representative  of  a  deceased  person,  he  was  allowed  to  testify,  but 
Benton's  testimony  was  excluded;  he  could  not  testify,  because  the 
opposite  party  to'  tfie  contract  was  dead,  and  the  party  opposite  to  him 
in  the  suit  was  the  representative  of  a  deceased  person.  It  was  a  pe- 
culiar situation.  Under  the  plain  letter  of  the  statute,  cme  of  the  men 
actually  engaged  in  making  the  contract  was  permitted  to  testify,  while 
the  testimony  of  the  other  was  excluded.  The  case  was  appealed,  and 
the  Supreme  Court,  speaking  through  Judge  Hawley,  criticized  the 
statute  severely,  but  said  it  was  the  law,  and  there  was  no  escape  from 
it ;  if  the  law  was  wrong,  the  fault  was  the  fault  of  the  Legislature ; 
the  court  was  bound  to  follow  the  statute  as  it  was  written. 

Reading  again  the  present  statute,  "No  person  shall  be  allowed  to 
testify  when  the  other  party  to  the  transaction  is  dead,"  the  first  ques- 
tion is:  Was  Mrs.  Raffetto  a  party  to  the  transaction?  And  the  next 
question  is:  Was  Mr.  Overton  a  party  to  the  transaction? 
•  The  Legislature  undoubtedly  used  the  term  "other  party  to  the  trans- 
action" advisedly.  If  it  had  intended  "when  the  other  'party  to  the 
contract,"  or  "the  other  party  to  the  suit"  is  a  deceased  person,  it 
certainly  would  have  said  so.  The  word  "transaction"  is  more  compre- 
hensive than  the  word  "contract"  It  must  be  given  a  broader  interpre- 
254  r.— 12 
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taticMti  than  would  be  given  if  the  statute  said  "when  the  other  party  to 
the  contract"  is  dead. 

In  this  case  there  was  a  transaction,  and  Mrs.  Rafietto  was  a  party 
to  it.  If  I  understand  her  testimony,  she  was  interested  in  the  ranch 
at  the  time,  owned  a  part  of  it,  and  therefore  was  interested  in  the 
water ;  she  took  an  actual  part  in  the  conversation  with  Mr.  Overton, 
and  in  arranging  the  contract  regarding  which  she  is  asked  to  testify. 

As  to  Mr.  Chrerton,  Mrs.  Raffetto  says  he  was  superintendent  of 
the  company.  Objection  was  made  that  this  could  not  be  so  proven. 
If  Mr.  Overton  was  not  the  agent  of  the  company,  not  its  superintend- 
ent, it  is  difficult  to  see  how  he  could  bind  the  corporation ;  he  must 
have  had  some  authority  to  do  so.  He  must  have  been  a  representative 
of  the  corporation ;  otherwise,  there  w^as  no  contract  which  could  bind 
the  company.  If  he  was  the  agent  of  the  company,  then  is  he  the 
other  party  to  the  transaction? 

In  the  case  to  which  I  referred  a  few  moments  ago,  Vesey  v.  Ben- 
ton, the  arrangement  between  Benton  and  the  surviving  brother,  the 
agent  for  the  dead  principal,  is  characterized  as  a  transaction.  The 
court  says,  "The  other  party  to  the  transaction  is  E.  A.  Vesey ;"  that 
is,  the  agent  who  negotiated  the  contract. 

In  Crane  &  Co.  v.  Gloster,  13  Nev.  279,  Judge  Beatty  says: 

"Under  the  old  law,  if  A.,  by  ttls  agent,  contracted  with  B.,  and  his  agent 
died,  In  an  action  on  the  contract  after  the  death  of  the  agent,  B.  could  not 
have  testified,  because  of  the  death  of  the  'other  party  to  the  transaction.' " 

A  man  is  an  agent,  whether  he  is  acting  for  a  person  or  for  a  cor- 
poration. The  fact  that  the  principal  for  whom  he  acts  may  be  an 
artificial  rather  than  a  natural  person  does  not  affect  his  status  as  an 
agent.  If,  as  agent,  he  arranges  a  contract  for  his  principal,  he  is  one 
of  the  parties  to  the  transaction,  within  the  meaning  of  the  statute. 

In  Carroll  v.  United  Railways  of  St.  Louis,  157  Mo.  App.  247,  137 
S.  W.  303,  cited  by  defendant,  there  is  an  interpretation  of  a  similar, 
but  less  comprehensive,  statute.  Doubtless,  if  die  Supreme  Court  of 
Missouri,  when  passing  on  the  question,  had  been  obliged  to  apply  the 
Nevada  statute  to  the  facts,  it  would  have  come  to  precisely  the  same 
conclusion  it  did  in  that  case.    There  the  statute  read: 

"When  one  of  the  parties  to  the  contract,  or  to  the  cause  of  action.  Is  dead, 
the  other  party  to  the  cause  of  action,  or  to  the  contract,  cannot  testify." 

In  that  case  the  transaction  did  not  occur  between  the  original  par- 
ties to  the  cohtract  On  one  side  was  a  woman  who  had  been  in- 
jured, and  on  the  other  a  corporation  through  whose  negligence  the 
injury  was  supposed  to  have  occurred.  The  'transaction  was  the 
fact  that  the  lawyer  for  the  plaintiff,  the  injured  woman,  tendered  cer- 
tain moneys  to  the  attorney  for  the  company ;  the  attorney  for  the 
company  died,  and  the  court  said  the  lawyer  for  the  plaintiff  ccwld  not 
testify  as  to  that  matter ;  death  had  closed  the  moutii  of  one  party  to 
tiie  transaction,  and  the  law  would  close  the  mouth  of  the  other.  The 
word  "transaction"  does  not  occur  in  the  Missouri  statute ;  the  term 
used  is  "parties  to  the  contract,  or  to  the  cause  of  action." 

Counsel  puts  much  reliance  mi  the  decision  in  Burgess  v.  Helm,  24 
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Nev.  242,  51  Pac.  1025.  Burgess  claimed  to  have  entered  into  a  con- 
tract with  Mrs.  WilUam  McDonald  for  services;  Mrs.  McDonald 
died,  and  Mr.  Helm  became  her  administrator.  Burgess  brought  a 
suit  against  the  estate.  He  sought  to  establish  the  contract  between 
himself  and  Mrs.  McDonald,  not  by  his  own  testimony,  but  by  the  tes- 
timony of  third  parties  as  to  conversations  with  Mrs.  McDonald  after 
the  contract  was  supposed  to  have  been  entered  into,  in  which  she 
made  admissions  as  to  its  terms.  The  administrator  objected  to  the 
testimony,  because  the  third  parties  who  were  testifying  to  these  con- 
versations were  parties  to  tiie  transaction — that  is,  to  the  conversa- 
tions— and  Mrs.  McDonald,  the  other  party,  was  dead;  but  the 
court  said  "No,"  the  transaction  was  the  contract  between  Burgess 
and  Mrs.  McDonald,  therefore  Burgess  could  not  testify,  but  the  tes- 
timony of  his  witnesses  was  admissible. 

If  the  rule  had  been  construed  as  broadly  as  Mr.  Helm  contende4 
for  in  that  case,  it  would  practically,  as  counsel  for  plaintiffs  in  this 
case  suggests,  make  it  impossible  to  prove  a  claim  against  a  dead  man. 
I  think  tike  decision  in  the  Burgess  Case  was  correct,  but  it  does  not 
fit  this  case ;  therefore  I  am  constrained  to  sustain  the  objecticm  made 
to  the  testimony  of  Mrs.  Raffetto. 

The  controlling  factor  in  this  conclusion  is  the  language  of  the  stat- 
ute itself: 

"No  person  shall  be  allowed  to  testify  when  the  other  party  to  the  trans- 
action Is  dead." 

If  the  Legislature  had  intended  "the  other  party  to  the  contract," 
it  would  have  said  so ;  if  it  had  intended  "the  other  party  to  the  suit," 
it  would  have  said  so.  In  view  of  the  many  changes  made  in  the  act 
since  its  first  adoption,  we  cannot  assume  that  the  last  amendment  was 
made  otherwise  than  deliberately  and  advisedly. 


LANCASTER  et  al  v.  POLICE  JURT,  PARISH  OF  AVOYEIiLEB,  STATE 

OF  IXJUISIANA,  et  al. 

(District  Oonrt,  W.  D.  Ixmlslana.     December  7,  1917.) 

1.  Afpkakarck  «=>25 — Effbct— iBBEGUUiBiTntft— Anoiixaby  Bill. 

Where  all  parties  were  properly  served  and  appeared,  it  Is  Immate- 
rial to  the  Jnrlsdictlon  ot  the  court  that  suit  was  by  ancillary  bill. 

2.  Statdths  ®=>63 — iNVAUDrrr— Effect. 

Where  a  statute  providing  for  elections  for  special  road  taxes  was 
Invalid,  those  objecting  to  the  tax  were  not  restricted  to  the  time  al- 
lowed by.  statnte  to  attack  the  same. 

3.  HioHWATS  «=»148  —  Road  Taxes  —  iNjtJKonoN  —  Adequate  Remedy  at 

Law. 

As  there  is  no  right  In  liOUlsiana  to  recover  a  state  tax  paid  under 
protest,  a  snlt  to  enjoin  the  collection  of  :q>ecial  road  taxes  cannot  be 
dismissed  on  the  ground  of  an  adequate  remedy  at  law,  for  the  remedy 
at  law  must  be  as  practical  and  efficient  as  the  remedy  in  equity. 

4.  CoNSTiTCTiONAi,  Law  *=>290(3) — DuE  Process — Notice  of  Tax  Eleotion. 

Act  La.  No.  256  of  1910,  amended  by  Act  No.  218  of  1912,  together 
with  Act  No.  183  of  1914,  and  Act  No.  199  of  1916,  all  relating  to  the 
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formation  of  road  districts  and  elections  for  special  taxes  therein,  though 
not  providing  for  notice  before  creation  of  the  taxing  district,  are  not 
Invalid,  as  violative  of  the  Fourteenth  Amendment,  as  denying  due  pro- 
cess, as  the  acts  provide  for  notice  of  subsequent  proceedings^ 
8.  Courts  <S=3366(6) — E'edebai,  Coubts— Pbecedents. 

Decision  of  the  Supreme  Court  of  Louisiana,  holding  valid  Act  No. 
109  of  1916,  relating  to  ^>ecial  road  districts,  etc.,  is  hlndlng  on  ttte 
federal  courts. 

6.  HiGHWATB  €=122 — ^BoAD  Taxes — OoNsrrrunoN. 

Const.  La.  art.  291,  amendment  of  1912,  which  was  Incorporated 
in  Const  La.  1913  as  article  292,  held  to  amend  articles  232  and  281, 
so  as  to  allow  police  Juries  to  create  a  road  district  composed  of  parts 
of  two  or  more  wards,  and  submit  to  it  a  pr(qK>sition  for  special  taxes. 

7.  HiOHWATs  ®=>135 — Road  Distbictb — Special  Taxes. 

Const  La.  art  281,  granting  parishes,  school  districts,  road  districts, 
etc.,  the  right,  when  duly  authorized  by  election,  to  assess  special  tax- 
es, provided  such  taxes  for  all  purposes  set  forth  shall  not  exceed  10 
mills,  etc.,  allows  a  road  district,  though  overlapping  prt^)erty  Incoi^ 
pom  ted  into  school  districts,  to  levy  taxes  up  to  the  maximum  allowed, 
etc. 

8.  HionwATS  €=9l22 — Statute— Constbdction. 

In  view  of  the  public  benefit  to  be  derived  from  good  roads,  the  road 
laws  of  Louisiana  relative  to  taxation  should  be  construed,  if  possible^ 
so  as  to  harmonize  inconsistendea 
•.  Highways  *=>90 — ^Boad  Districts. 

Under  Act  La.  No.  256  of  1910,  amended  by  Act  No.  218  of  1912,  to- 
gether Mth  Act  No.  183  of  1914  and  Act  No.  199  of  1916,  held,  that  pa- 
llce  Juries  are  authorized  to  create  road  districts,  that  a  district  can  lie 
changed  for  convenience,  etc.,  that  after  the  act  of  1916,  and  prior  to 
organization  of  board  of  supervisors,  the  police  Jury  could  act,  and  Its 
acts  might  be  ratified  by  the  board  when  organized,  etc. 

10.  Highways  e=9l38 — ^Road  Distbiots — ^Taxbb. 

Special  road  taxes,  levied  by  the  police  Jury  in  accordance  with  an 
election  held  in  a  duly  created  Louisiana  road  district,  held  valid. 

11.  Highways  $=s>138 — Road  Distbictb — ^Taxes. 

Where  a  second  Louisiana  road  district  was  created,  embracing  all 
the  territory  of  another,  in  which  an  election  providing  e(>ecial  taxes 
had  carried,  levy  of  tax  in  accordance  with  the  election  was  Invalid. 

12.  Highways  €=9l48 — Road  Distbict»— Taxes. 

Tax  levied  on  property  in  a  road  district  held  valid,  and  not  subject 
to  attack;  any  action  on  ground  of  irregularity  in  calling  the  election 
being  barred  by  prescription  of  60  days  prescribed  by  Act  La.  No.  250 
of  1910. 

13.  Highways  «=>138 — Road  Distbictb — Taxes. 

Special  road  tax  assessed  by  the  assessor  held  invalid;  i>olice  Jnry 
having  created  another  district,  embracing  old  district,  after  election. 

14.  Highways  ^=>138— Road  Distbiots — Special  Taxes. 

A  special  road  tax  for  a  Louisiana  road  district,  to  be  valid,  must  be 
assessed  by  the  police  Jury,  instead  of  the  board  of  supervisoiB. 

In  Equity.  Ancillary  bill  by  J.  L.  Lancaster  and  another,  receivers 
of  the  'iexas  &  Pacific  Railway  Company  against  the  Police  Jury,  Par- 
ish of  Avoyelles,  and  others,  filed  in  tlie  receivership  proceedings  of 
B.  F.  Bush,  receiver  of  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company,  against  the  Texas  &  Pacific  Railway  Company.  Decree 
in  part  for  complainants  in  the  ancillary  bill,  and  bill  in  other  respects 
<iismissed. 
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nus  Is  an  application  for  an  Injunctton  to  prevent  the  levy  and  collec- 
tion of  certain  road  taxes.  Article  232  of  the  Constitution  of  Iiouisiana  of 
1S9S  vests  authority  in  any  parish,  municipal  corpoiation  (Orleans  excepted), 
ward,  or  school  district  to  levy  a  special  tax  for  the  purpose  of  erecting 
public  buildings,  schoolhouses,  bridges,  etc.,  and  other  works  of  permanent 
public  improvement,  on  the  approval  of  a  majority  in  number  and  value  of 
the  proi>erty  taxpayers  of  the  subdivision  voting  at  an  election.  The  amount 
of  this  special  tax  and  the  number  of  years  it  is  to  run  is  fixed  by  the  elec- 
tion. 

Artlde  281,  { 1,  of  the  said  Constitution,  amendment  of  1912  (Act  No.  132  of 
1912),  authorizes  the  same  subdivisions,  and  in  addition  road  and  subroad 
distticts,  to  incur  debts  and  issue  negotiable  bonds  therefor,  not  exceeding 
10  per  cent  of  the  assessed  value  of  the  property  in  such  subdivision,  and 
to  impose  and  collect  taxes,  not  exceeding  10  mills  in  any  one  year,  for  the 
purpose  of  paying  such  bonds  and  interest,  after  an  election,  the  same  as  pro- 
■vlded  for  by  article  232.  This  article  proWdes  for  30  days'  publication 
of  notice  of  the  election. 

In  line  with  these  two  articles  of  the  Constitution,  the  Louisiana  Legisla- 
ture adopted  Act  No.  256  of  1910,  amended  by  Act  No.  218  of  1912,  which 
provides  that  parishes,  wards,  and  road  districts  are  political  subdivisions 
of  the  state,  and  may  levy  special  taxes,  not  exceeding  the  limits  fixed  by 
the  Constitution,  incur  debt,  and  issue  negotiable  twnds  therefor,  not  exceed- 
ing 10  per  cent,  of  the  assessed  value  of  the  property  in  thesubdivislon.  The 
act  rests  the  police  Jury  with  authority  to  call  elections  and  levy  the  taxes, 
and  goes  into  elaborate  details  as  to  the  method  of  calling  and  holding  elec- 
tions and  for  the  levying  of  the  taxes  and  the  Issuing  of  the  bonds.  This  act 
provides  for  the  publication  of  the  various  steps  taken,  and  specially  pro- 
vides (section  17)  "that,  for  a  period  of  sixty  days  from  the  date  of  the  pro- 
mnlgation  of  the  result  of  any  such  election,  any  person  in  interest  shall  have 
the  right  to  contest  the  legality  of  such  election  for  any  cause,  after  wliich 
time  no  one  shall  have  any  cause  of  action  to  contest  the  regularity,  for- 
mality, or  legality  of  said  election  for  any  cause  whatever." 

Article  291  of  said  Constitution,  amendment  of  1912  (Act  No.  236  of  1912), 
authorizes  the  police  Juries  of  the  state  (the  governing  bodies  of  the  par- 
ishes) to  form  their  respective  parishes  into  road  districts,  and,  in  addition 
to  certain  specified  taxes,  to  impose  other  taxes  for  the  construction  and 
maintenance  of  public  roads  and  bridges,  and  to  incur  debt  and  issue  bonds 
therefor,  "in  the  manner  and  to  the  extent  authorized  under  the  provisions 
of  articles  232  and  281  of  the  Constitution  and  the  statutes  adopted  to  car- 
ry them  into  effect"  These  articles  are  now  incorporated  in  the  Constitution 
of  191.1.  Article  291  is  consolidated  with  old  article  292,  and  bears  the  num- 
ber 292.    Articles  232  and  281  retain  their  same  numbers. 

Following  the  adoption  of  these  laws  the  Louisiana  Legislature  enacted 
Act  No.  183  of  1914,  which  authorizes  the  various  police  Juries  to  divide 
their  parishes  into  road  districts  on  their  own  initiative,  and  requires  them 
to  do  so  on  the  petition  of  not  less  than  25  -per  cent  of  the  property  owners, 
resident  and  nonresident  In  the  proposed  district,  and  authorizes  them  to 
divide  a  road  district  into  subdlstricts  on  the  petition  of  50  per  cent  of  the 
said  property  owners.  The  act  constitutes  the  police  Juries  the  governing 
body  of  the  road  districts,  and  gives  them  the  right  to  call  elections  and  levy 
taxes  according  to  the  provisions  of  Act  No.  256  of  1910. 

Thereafter,  by  Act  No.  199  of  1916,  which  became  effective  July  31,  1916, 
the  Legislature  amended  certain  sections  of  Act  No.  183  of  1914,  to  cre- 
ate a  new  governing  body  for  road  districts,  called  a  board  of  supervisors, 
consisting  of  the  police  Juror  or  Jurors  and  the  member  or  members  of  the 
school  board  representing  the  ward  or  wards  of  which  the  district  Is 
made  up,  and  one  other  member,  to  be  appointed  by  the  police  Jury,  and 
creating  It  a  public  corporation,  and  generally  vesting  It  with  the  same 
power  as  to  public  roads  formerly  in  the  police  Jury.  This  act  however,  has 
no  repealing  clause.  No  part  of  Act  No.  256  of  1910  is  amended  or  repealed, 
and  sections  1,  7,  9,  and  10  of  Act  No.  183  of  1914  are  not  amended.  By 
these  sections  the  police  Jury  still  creates  the  road  district  provides  the 
spedflcatlons  for  ocMistructing  the  road,  and  levies  the  tax,  and  the  shcr- 
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Iff  collects  the  tax.    Act  No.  183  of  1914  and  Act  No.  199  of  1916  bare  bem 
repealed  by  Act  No.  SO,  ESx.  Sess.  1917,  but  that  Is  Immaterial  to  this  case 

The  receivers  of  the  Texas  &  Padflc  Railway  Company  have  filed  an  ancil- 
lary bill,  in  the  receivership  proceedings,  against  the  sheriff,  ex  offldo  tbe 
tax  collector,  the  assessor,  and  the  police  Jury  of  Avoyelles  parish.  La.,  and 
against  the  boards  of  supervisors  of  four  road  districts  of  said  parish,  to 
wit,  Nos.  11,  14,  16,  and  17,  by  their  pnqper  designations,  nie  pleadings  are 
voluminous,  but,  briefly  stated,  the  bill  sets  up  the  varloas  acts  of  tbe  police 
Jury  and  of  tbe  said  boards  of  supervisors  relative  to  the  levying  of  me 
taxes  complained  of,  charges  the  Illegality  of  the  artldes  of  the  CV>nstltatloD 
and  legislative  enactments  of  Louisiana  enumerated  above,  as  violative  of 
the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  as  not 
affording  due  process  of  law,  because  they  fall  to  provide  for  notice  to  plain- 
tiffs before  levy  and  collection  of  the  taxes  complained  of,  charges  specially 
the  invalidity  of  Act  No.  199,  supra,  as  in  violation  of  the  Constitution  of 
Louisiana,  and  alleges  various  irregularities  in  the  proceedings  to  impose  the 
taxes,  entitling  plaintiffs  to  an  injunction  in  any  event.  The  prayer  is 
that  article  292  of  the  Constitution  of  Louisiana,  Act  No.  183  of  1914,  and 
Act  No.  199  of  1916  be  declared  null  and  void,  that  defendants  be  perpetual- 
ly restrained  from  levying,  for  the  year  1916  and  subsequent  years,  any  taxes 
under  said  laws  and  the  proceedings  complained  of,  for  an  Injunction  against 
the  sheriff  to  prevent  the  seizure  and  sale  of  plalntlfrs  property  to  satisfy  said 
taxes,  and  for  ah  Injunction  pendente  lite  to  the  same  effect  Various  objec- 
tions, to  be  later  referred  to  In  the  opinion,  and  answers  asserting  th6  validity 
of  the  said  laws  and  legality  of  the  proceedings  under  them,  have  been  filed  by 
the  defendants. 

The  application  for  a  preliminary  injunction  was  heard  by  three  Judges 
under  the  provisions  of  section  286,  Judicial  Code  (Act  March  3,  1911,  c.  ^ 
36  Stat  1162  [Comp.  St.  1916,  f  124S]).  Owing  to  unavoidable  delays  In 
completing  the  records  <m  that  hearing,  no  dedslon  has  been  rendered  by 
the  si>ecial  tribunal.  The  case  was  then  referred  to  a  master  to  find  the 
facts,  and  is  now  before  me  on  the  merits,  on  the  record  and  the  master's 
report 

Substantially  three  questions  are  presented:  First,  whether  the  laws  above 
noted  afford  due  process  of  law  in  the  levying  ot  the  taxes ;  second,  whether 
the  said  legislative  acts  are  valid,  when  measured  by  the  Constitution  of 
Louisiana ;  and,  third,  whether  the  provisions  of  the  Louisiana  law  have  been 
sufficiently  observed  to  validate  the  taxes  levied  and  bonds  issued.  Four  other 
suits  of  a  similar  character  were  argued  and  submitted  at  the  same  time 
and  will  be  largely  controlled  by  the  decision  In  this  case. 

Thomas  J.  Freeman  and  Howe,  Fenner,  Spencer  &  Cocke,  all  of 
New  Orleans,  La.,  and  Wise,  Randolph,  Rendall  &  Freyer,  of  Shreve- 
port,  La.,  for  plaintiffs  in  rule. 

G.  L.  Porterie,  of  Marksville,  La.,  and  H.  L.  Favrot  and  Lewis  R. 
Graham,  both  of  New  Orleans,  La.,  for  defendants  in  rule. 

FOSTER,  District  Judge  (after  stating  the  facts  as  above).  The  de- 
fendants, in  the  form  of  pleas  and  demurrers,  long  since  abolished  by 
the  equity  rules,  raise  various  preliminary  objections,  to  wit,  multi- 
fariousness, misjoinder,  the  prescription  of  60  days  created  by  the 
Louisiana  statutes,  want  of  jurisdiction  ratione  materia  and  ratione  per- 
sons, and  that  the  plaintiffs  have  an  adequate  remedy  at  law.  None 
of  the  objections  are  pleaded  in  the  answers  or  by  motion  to  dismiss, 
and  all  of  them  might  be  overruled  without  further  comment.  Nev- 
ertheless, though  inartificially  presented,  in  order  to  decide  the  issues 
squarely,  the  objections  noted  have  been  considered. 

[1,  2]  A  federal  question  is  seriously  raised.    The  amount  involved 
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exceeds  $3,000.  All  the  parties  defendant  are  domiciled  in  the  West- 
em  district  of  Louisiana.  The  assessor  and  the  sheriff,  respectively, 
assess  and  collect  all  the  taxes.  The  police  jury  and  the  board  of  super- 
visors are  parties  in  interest.  It  is  immaterial  that  the  suit  is  by  an- 
cillary bill,  as  all  parties  are  properly  served  and  have  appeared.  If 
the  laws  complained  of  are  void,  the  prescription  of  60  days  falls  with 
them.    The  first  five  objections  are  clearly  without  merit 

[3]  The  last-mentioned  objection  has  been  pressed  in  argument, 
however,  and  it  is  proper  to  say  it  is  not  well  taken,  for  the  following 
reasons:  It  is  well  settled  that  the  remedy  at  law,  to  oust  the  juris- 
diction in  equity,  must  be  as  practical  and  efficient  to  the  ends  of  jus- 
tice and  its  prompt  administration  as  the  remedy  in  equity.  Tyler  v. 
Savage,  143  U.  S.  95,  12  Sup.  Ct..340,  36  L.  Ed.  82.  It  is  conceded  by 
defendants  in  their  brief  that  in  I^ouisiana,  as  distinguished  from  other 
states,  there  is  no  right  to  recover  a  State  tax  p^d  under  protest ;  but 
a  distinction  is  sought  to  be  made  with  regard  to  a  tax  imposed  by  a 
municipal  corporation  or  a  political  subdivision.  A  number  of  cases 
have  been  cited,  but,  except  as  to  one,  to  be  later  noted,  they  tend  to 
uphold  the  jurisdiction  in  equity,  as  all  of  them  would  have  been  equita- 
ble actions  in  the  federal  courts.  The  erroneous  impression  of  de- 
fendants is  created  by  the  confusion  of  legal  and  equitable  remedies  in 
Louisiana  in  one  system  under  the  civil  law.  The  case  mainly  relied 
on  by  defendants  is  Constant  v.  East  Carroll  Parish,  105  La.  286,  29 
South.  728.  In  that  case  the  question  of  the  right  to  sue  to  recover 
back  the  amount  of  the  tax  was  not  raised.  Clearly,  it  could  be  waived. 
On  the  other  hand,  in  the  later  case  of  Sims  v.  Village  of  Mter  Rouge, 
141  La.  91,  74  Soutii.  706,  the  question  was  sharply  presented  by  an  ex- 
ception of  no  cause  of  action,  which  was  sustained  by  the  Supreme 
Court.    The  objections  will  be  overruled. 

[4]  On  the  merits,  the  first  point  made  by  plaintiffs  is  that  the  laws 
relative  to  taxation  for  road  purposes,  enumerated  above,  do  not  pro- 
vide for  adequate  notice  to  property  owners  before  the  ta:dng  subdi- 
vision is  created,  and  that  the  opportunity  is  not  presented  to  protest, 
and  to  show  that  no  benefit  will  be  derived  by  them,  this  especially  af- 
fecting nonresidents  and  corporations,  who  have  no  voice  in  the  elec- 
tion ;  that,  therefore,  these  laws  are  violative  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States.  This  contention  is  with- 
out merit.  It  is  true  no  notice  is  given  before  the  creation  of  the  tax- 
ing district  and  the  calling  of  the  election,  but  after  that  there  is  ample 
notice  of  every  step  in  the  proceedings,  and  an  opportunity  is  afforded 
to  test  the  validity  of  the  proceedings  in  court.  It  is  not  essential  to 
due  process  of  law  that  the  person  taxed  should  have  notice  of  every 
step  in  the  proceedings,  and  notice  by  publication  may  be  sufficient. 
McMillen  v.  Anderson,  95  U.  S.  37,  24  L.  Ed.  335 ;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  Ed.  616. 

[6]  Of  the  local  questions  presented,  the  first  is  that  no  other  gov- 
erning bodies  than  police  juries  and  municipal  corporations  have  au- 
thority under  the  Constitution  to  submit  a  proposition  with  reference 
to  special  road  taxes,  and  hence  Act  199  of  1916,  vesting  the  power  in 
boards  of  supervisors,  is  void.    The  Supreme  Court  of  Louisiana  has 
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answered  this  in  the  negative.  Lebeau  v.  Police  Jury,  140  La.  172,  72 
South.  914;  Bolinger  v.  Police  Jury  of  Bossier  Parish,  141  La.  596, 
75  South.  423.    These  decisions  I  am  bound  to  follow. 

[6]  The  next  proposition  to  be  considered  is  plaintiffs'  contention 
that  the  police  jury  could  not  create  a  road  district  composed  of  parts 
of  two  or  more  wards  and  submit  to  it  a  proposition  to  levy  a  tax,  incur 
debt,  and  issue  bonds,  because  by  article  232  of  the  Louisiana  Constitu- 
tion such  a  proposition  can  only  be  submitted  to  a  parish,  municipality, 
ward,  or  school  district,  and  in  creating  road  districts  by  virtue  of  arti- 
cle 292  the  police  jury  must  do  so  comformably  to  article  232.  It  is 
clear,  however,  from  a  reading  of  the  articles,  that  articles  232  and  281 
were  only  intended  to  be  controlling  as  to  the  amount  and  method  of 
levying  the  tax,  and  not  as  restricting  the  police  jury  in  any  way  in 
the  formation  of  road  districts.  Furthermore,  the  Supreme  Court  of 
Louisiana  has  held,  construing  article  292,  that  it  must  be  considered 
as  amending  articles  232  and  281  in  so  far  as  their  provisions  conflict. 
City  of  Lafayette  v.  Bank  of  Lafayette,  137  La.  96,  68  South.  238.  I 
have  no  hesitancy  in  following  this  decision. 

[7]  Further,  it  appears  that  some  of  the  road  districts  overlap  ter- 
ritorially the  same  property  incorporated  into  school  districts.  The 
total  special  taxes  assessed  for  school  and  road  purposes  exceed  10 
mills  on  the  dollar,  and  the  total  amount  of  bonds  issued  exceed  10  per 
centum  of  the  assessed  valuation  of  the  property  contained  in  the  road 
district.  It  is  contended  by  plaintiffs  that  this  exceeds  the  Umitations 
imposed  by  the  Constitution  of  Louisiana.  Article  281  of  the  said  Con- 
stitution, after  granting  the  right  to  parishes,  school  districts,  road  dis- 
tricts, etc.,  when  duly  authorized  by  an  election,  to  issue  bonds  and 
assess  special  taxes,  says :  Provided  the  special  taxes  "for  all  purposes 
as  above  set  forth"  shall  not  exceed  10  mills  on  the  property  in  such 
subdivision,  and  the  total  amount  of  bonds  "for  all  purposes"  shall  nev- 
er exceed  10  per  centum  of  the  assessed  value  of  the  property  in  such 
subdivision.  It  is  contended  the  words  "for  all  purposes"  means  for 
school  and  road  purposes  together.  I  think,  however,  the  words  should 
be  held  to  mean  for  all  purposes  for  which  the  particular  subdivision 
was  created.  For  instance,  road  districts  are  authorized  to  construct 
and  maintain  roads,  provide  a  sinking  fund,  and  pay  the  interest  and 
principal  of  bonds.  These  various  matters  make  applicable  the  limita- 
tion. This  is  the  interpretation  put  on  similar  provisions  of  the  Con- 
stitution of  1879  by  the  Supreme  Court  of  Louisiana.  Washington 
State  Bank  v.  Baillio,  47  La.  Ann.  1471,  17  South.  880. 

[8,  9]  Proceeding  with  the  local  questions,  it  is  argued  by  plaintiffs 
that,  if  Act  No.  1^  of  1916  is  void,  anything  done  by  the  board  of 
supervisors  created  by  that  law  is  the  action  of  unauthorized  individ- 
uals, and  no  valid  tax  can  be  predicated  upon  it,  and,  conversely,  if 
said  act  is  valid,  anything  done  by  the  police  jury  after  the  said  act  be- 
came effective  is  void,  for  the  same  reasons.  Without  doubt  the  Leg- 
islature, by  adopting  Act  No.  199  of  1916,  very  much  complicated  the 
none  too  clear  road  laws  of  Louisiana ;  but,  considering  the  great  bene- 
fit to  be  derived  by  the  nation,  the  state,  and  the  general  public  by  the 
building  of  good  roads,  it  is  the  duty  of  the  court  to  briog  order  out 
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of  chaos,  if  possible.  Construing  the  road  laws  of  Louisiana,  the  Su- 
preme Court  of  Louisiana,  in  the  case  of  Crow  v.  Board  of  Supervis- 
ors, etc.,  141  La.  1017,  76  South.  182,  held:  That  police  juries  are  au- 
thorized to  create  road  districts ;  that  a  road  district,  once  formed,  may 
be  changed  for  the  convenience  or  advantage  of  the  public ;  that,  when 
a  district  is  included  in  the  territory  of  another,  it  ceases  to  exist ;  that 
the  special  taxes  voted  must  be  levied  by  the  police  jury;  that  after 
Act  No.  199  of  1916  became  effective,  and  prior  to  the  organization  of 
the  board  of  supervisors  the  police  jury  might  take  the  steps  necessary 
to  call  elections,  promulgate  the  returns,  and  issue  the  bonds ;  that  the 
board  of  supervisors,  when  organized,  is  not  required  to  do  over  what 
has  been  done  by  the  police  jury ;  ttet  the  board  of  supervisors  may 
ratify  and  adopt  the  acts  of  the  police  jury;  tiiat  the  prescription  of 
60  days  applies  to  an  election  called  by  the  police  jury  after  Act  No.  199 
of  1916  became  effective. 

It  may  be  argued  that  part  of  the  opinion  in  the  Crow  Ca.se,  supra, 
is  obiter;  but  the  findings  above  set  out  accord  with  my  own  views, 
for  I  know  of  no  good  reason  why  the  board  of  supervisors  could  not 
adopt  the  valid  acts  of  the  police  jury  and  continue  the  proceedings. 
Furthermore,  considering  the  state  of  the  law,  giving  both  the  right  to 
call  elections,  neither  the  police  jury  nor  the  board  of  supervisors  could 
be  considered  unauthorized  individuals,  and  that  an  election  is  called 
by  one  when  possibly  it  should  have  been  called  by  the  other  would 
be  at  most  an  irregularity. 

The  master  has  found  the  facts  as  to  each  road  district.  Taking 
them  up  in  the  order  of  the  bill,  the  facts  material  to  a  decision  are 
as  follows: 

Tenth  Ward  Road  District  No.  11,  Parish  of  Avoyelles. 

[10]  This  road  district  was  created  by  the  police  jury  on  August 
4,  1915.  An  election  was  called  to  levy  a  6-mill  tax,  resulted  favorably, 
and  the  result  was  duly  promulgated  by  the  police  jury  on  September 
8,  1915.  On  August  2,  1916,  the  police  jury  adopted  an  ordinance  call- 
ing an  election  to  submit  a  proposition  to  issue  bonds  in  the  aggregate 
of  $100,000.  On  September  13,  1916,  the  result  was  promulgated,  de- 
claring the  election  carried  in  favor  of  the  proposition.  On  Novem- 
ber 4,  1916,  the  board  of  supervisors  fliet  and  organized,  and  directed 
the  issuance  of  the  said  bonds.  On  November  8,  1916,  the  police  jury 
levied  the  tax.  On  April  23,  1917,  the  board  of  supervisors  ratified 
and  adopted  as  its  own  all  proceedings  previously  had  by  the  police 
jury.  It  is  conceded  the  various  steps  were  published  according  to 
law.    This  applies  to  the  other  districts. 

Applying  the  law  set  out  above,  it  is  evident  the  taxes  assessed  on 
the  property  in  this  road  district  are  valid. 

Bums  Road  District  No.  12,  Parish  of  Avoyelles. 

[11]  On  April  5,  1916,  the  police  jury  created  this  district  by  ordi- 
nance and  called  an  election.  On  June  7,  1916,  the  election  was  de- 
clared carried,  and  the  result  promulgated.  No  tax  was  ever  levied  by 
the  police  jury,  and  on  August  3,  1916,  the  pc4ice  jury  created'  another 
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road  district,  embracing  all  the  territory  of  road  district  No.  12.   Taxes 
were  assessed,  however,  and  the  sheriff  is  endeavoring  to  collect  them. 
It  is  evident  the  tax  assessed  in  this  road  district  is  invalid. 

Avoyelles  Road  District  No.  13. 

[12]  On  August  3,  1916,  the  police  juiy  created  this  road  district 
by  ordinance,  appointed  a  board  of  supervisors,  and  called  an  election 
to  incur  debt  and  issue  bonds  therefor,  aggregating  $75,000.  On  Sep- 
tember 13,  1916,  the  police  jury  issued  its  proclamation  declaring  the 
proposition  carried.  On  November  8,  1916,  the  police  jury  levied  the 
tax  of  6  mills  for  the  purpose  of  paying  the  principal  and  interest  of 
the  bonds.  On  December  30,  1916,  the  board  of  supervisors  adopted 
an  ordinance  providing  for  the  issuance  of  the  bonds. 

Conceding  there  was  an  irregularity  in  calling  the  election,  under  the 
authority  of  the  Crow  Case,  supra,  any  action  cai  that  ground  was  bar- 
red by  the  prescripti<m  of  60  days.  As  this  suit  was  not  instituted  un- 
til May  24,  1917,  the  prescription  applies. 

The  tax  levied  on  the  property  in  this  road  district  is  valid. 

Avoyelles  Road  District  No.  14. 

[13]  ,On  September  19,  1916,  this  road  district  was  created  by  the 
police  jury.  On  September  19,  1916,  the  board  of  supervisors  called 
an  election  submitting  a  proposition  to  issue  bonds  aggregating  $30,- 
000.  On  November  2,  1916,  the  board  of  supervisors  promul^ted  the 
result,  declaring  the  proposition  carried,  and  apparently  leaving  it  to 
the  assessor  to  assess  sufficient  tax  to  pay  the  bonds  and  interest.  No 
tax  was  levied  by  the  police  jury,  and  on  November  8,  1916,  the  police 
jury  created  another  road  district,  Avoyelles  road  district  No.  16,  and 
included  all  the  territory  of  road  district  14  in  it.  On  February  7, 
1917,  the  police  jury,  by  ordinance  creating  a  second  road  district, 
road  district  No.  16  of  Avoyelles  parish,  repealed,  annulled,  and  re- 
scinded the  ordinance  creating  this  road  district  Nevertheless  the 
assessor  assessed  the  taxes. 

It  is  evident  the  tax  is  invalid. 

Avoyelles  Road  District  No.  16. 

On  November  8,  1916,  the  police  jury  created  this  road  district  and 
appointed  a  board  of  supervisors.  Nothing  else  was  done  until  Feb- 
ruary 7,  1917,  the  police  jury  created  another  road  district,  designated 
as  road  district  No.  16  of  Avoyelles  parish,  which  included  the  same 
territory,  and  by  the  same  ordinance  repealed,  annulled,  and  rescinded 
the  ordinance  creating  the  district. 

It  does  not  appear  by  the  master's  findings  any  tax  was  assessed; 
therefore  no  action  of  the  court  is  necessary. 

Road  District  No.  16  of  Avoyelles. 

[14]  This  road  district  was  created  February  7,  1917,  and  all  the 
proceedings  seem  to  be  regular,  except  that  the  tax  was  ordered  as- 
sessed by  the  board  of  supervisors,  instead  of  the  police  jury. 

A  valid  levy  is  essential  to  the  validiQr  of  any  tax.  The  taxes  assess- 
ed in  this  road  district  are  invalid. 
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Avoyelles  Road  District  No.  17. 

It  appears  that  the  police  jury  adopted  two  ordinances  creating  road 
districts  designated  Avoyelles  road  district  No.  17,  but,  beyond  ap- 
pointing the  boards  of  supervisors,  nothing  has  been  done ;  therefore 
no  action  of  the  court  is  necessary  in  the  premises. 

Considering  the  above  facts,  and  applying  the  law  as  I  find  it,  there 
will  be  a  decree  in  favor  of  plaintiffs,  enjoining  and  restraining  the  de- 
fendants from  assessing  and  collecting,  or  attempting  to  assess  and 
collect,  any  taxes  on  plaintiffs'  property  in  road  district  No.  12,  creat- 
ed August  5,  1916,  road  district  No.  14>  created  September  19,  1916, 
and  road  district  No.  16,  created  Feb.  7,  1917,  but  without  prejudice 
to  any  valid  proceedings  to  complete  the  organization,  and  to  levy. 
assess,  and  collect  the  taxes  in  road  districts  No.  16  and  No.  17  now 
existing.  In  all  other  respects  the  bill  will  be  dismissed;  costs  to  be 
divided. 


LANOASTBB  et  al.  ▼.  POUCB  JUBT,  PABISH  OF  SABINB,  STATE  OF 

LOUISIANA,  et  al. 

(District  Conrt,  W.  D.  Louisiana.    December  7, 1917.) 

1.  HlOHWATS    «=9l3&— BOAD    TAXBS — ^ASSEBaXENT. 

Wbere  the  ordinance  calling  an  election  for  a  special  road  tax  did 
not  comply  with  Act  La.  No.  266  of  1910,  f  3,  the  tax  is  invalid,  for  In  pro- 
ceedings of  that  character  the  authorities  calling  and  holding  the  elec- 
tion mnst  proceed  with  meticulous  care. 

2.  Highways  4=»138 — Spkoial  Road  Taxes — AsaEssinnrT. 

Where  a  ei>eclal  road  tax  for  a  Louisiana  road  district  was  not  assess- 
ed by  the  police  Jury,  there  was  no  valid  levy. 

3.  Highways  4=990 — Boao  Districts — Cbsation. 

Under  Act  La.  No.  183  of  1914,  |  1,  providing  that  the  police  Jury  of 
the  parish  shall  create  a  road  district  on  petition  of  not  less  than  25  per 
cent,  of  the  property  owners,  etc.,  held.  In  no  event,  whether  the  section 
la  mandatory  or  not,  oonld  the  police  Jury  create  a  road  district  on  the  pe- 
tition of  25  per  cent,  ot  the  rodent  proiwrty  owners,  where  there  were 
nonresident  owners. 

4.  MxmiciPAi,  CoBPOBATioNS  4=3406(2) — Taxing  Distbiots — Delegation  or 

Power. 

It  is  well  settled  the  Legislatnre  may  create  taxing  districts  for  the 
purpose  of  local  improvements,  such  as  roads,  and  also  may  delegate  that 
authority  to  municipal  corporations,  or  boards,  or  commissions. 
B.  Mdnicipai.  Cobporations  4=9496 — Imfbovements — Assessments — Beneftcb. 

When  taxing  districts  are  created  for  the  purpose  of  local  improve- 
ments, the  question  of  benefit  Is  one  ot  tact  for  the  taxing  authorities, 
subject  to  the  role  that  the  delegated  body  may  not  act  arbitrarily,  and 
impose  a  tax  in  disregard  of  the  benefit  to  be  derived. 
A.  Highways  4=3 148 — Taxing  Districts — Benefits — Equitt  JmnssicrtoN. 

A  court  of  equity  has  Jurisdiction  to  determine  the  question  whether 
land  Included  in  a  Louisiana  road  district  will  be  benefited  by  the  build- 
ing of  the  road  for  which  special  taxes  were  levied,  if  the  police  Jury 
acted  arbitrarily,  and  taxed  property  that  would  not  be  benefited  at  all. 
7.  HiOBWATS  4=>136— Taxes — Road  Distbicts. 

The  Inclusion  of  complainants'  property  in  a  Louisiana  road  district, 
and  impodtion  of  special  taxes  thereon,  7ie{<2' arbitrary,  as  such  property 
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would  recelTe  no  benefits ;  hence,  as  their  bill  was  filed  within  the  60-dar 
preacription  fixed  by  Act  La.  No.  256  of  1910,  complainants  were  entitled 
to  relief. 

In  Equity.  Ancillary  bill  by  J.  L.  Lancaster  and  another,  receivers 
of  the  Texas  &  Pacific  Railway  Company,  against  the  Police  Jury, 
Parish  of  Sabine,  State  of  Louisiana,  and  others,  filed  in  the  receiver- 
ship proceedings  of  B.  H.  Bush,  receiver  of  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  G>mpany  against  the  Texas  &  Pacific  Rail- 
way Company.    Decree  for  complainants  in  ancillary  bill. 

Thomas  J.  Freeman  and  Howe,  Fenner,  Spencer  &  Cocke,  all  of 
New  Orleans,  La.,  and  Wise,  Randolph,  Rendall  &  Freyer,  of  Shreve- 
port,  La.,  for  plaintiffs  in  rule. 

Lewis  R.  Graham,  of  New  Orleans,  La.,  for  defendants  in  rule. 

FOSTER,  District  Judge.  In  this  matter  the  issues  are  similar  to 
■'hose  in  the  case  of  Lancaster  and  Wight,  receivers,  v.  Police  Jury  of 
Avoyelles,  254  Fed.  179,  recently  decided,  and  the  questimis  at  law 
ire  largely  controlled  by  that  decision. 

[  1  ]  The  election  was  called  by  the  police  jury,  and  a  proposition  sub- 
mitted to  issue  $30,000  of  bonds,  said  bonds  to  be  paid  in  such  amount 
and  in  such  places  and  at  such  times  as  the  governing  authority  might 
determine,  and  also  to  authorize  a  tax  of  6  mills  annually  for  not  more 
than  25  years  to  liquidate  the  bonds.  Subsequently  the  board  of  super- 
visors of  the  road  district  declared  the  election  carried,  promulgated 
the  result,  and  assessed  the  tax.  It  is  evident  that  the  ordinance  callii^ 
the  election  does  not  comply  with  the  law.  Section  3,  Act  256  of  1910. 
In  proceedings  of  this  character  the  authorities  calling  and  holdit^  the 
election  must  proceed  with  meticulous  care.  Williams  v.  Police  Jury, 
129  La.  267,  55  South.  878;  Elkins  v.  Board  of  School  Directors,  133 
La.  207,  70  South.  99;  Capps  v.  Board  of  School  Directors,  138  La. 
348, -70  South.  322.  As  this  suit  was  filed  within  the  60  days  provided 
by  law,  the  court  must  consider  irregularities  of  this  kind. 

[2]  Furthermore  the  tax  was  not  assessed  by  the  police  jury,  and 
therefore  there  is  no  valid  levy.  Crow  v.  Board  of  Supervisors,  141 
La.  1017,  76  South.  182.  - 

[3]  It  is  further  shown  that  road  district  No.  6,  the  only  district 
herein  complained  of,  was  created  by  the  police  jury  in. accordance  with 
a  petition  of  more  than  25  per  cent,  of  property  owners  residing  in  the 
proposed  district. 

Section  1  of  Act  183  of  1914  provides: 

"Tliat  the  police  Juries  of  the  various  parishes  Of  this  state,  the  parish 
of  Orleans  excepted,  are  empowered  and  authorized  upon  their  own  initiative 
to  divide  th^r  parishes  into  one  or  more  road  districts,  •  •  •  but  tlie 
police  jury  of  any  parish  shall  create  a  road  district  in  said  parish  on  peti- 
tion of  not  less  than  twenty-five  per  cent,  of  property  owners,  resident  and 
nonresident." 

It  is  contended  by  plaintiff  that  the  police  jury  must  create  a  road 
district  when  requested  by  more  than  25  per  cent,  of  the  property  own- 
ers exactly  as  outlined  in  the  petition,  and  that  as  nonresidents  and  cor- 
porations are  not  entitled  to  any  voice  in  the  proceedings,  nor  any  no- 
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tice  of  the  filing  of  the  petition,  or  of  the  creation  of  the  road  district,  i 

Act  183  of  1914,  under  the  provisions  of  which  the  proceedings  are  I 

had,  deprives  them  of  their  property  without  due  process  of  law.    So  ' 

far  as  I  am  advised,  the  Supreme  Court  of  Louisiana  has  not  construed  j 

this  feature  of  the  act.    If  it  is  to  be  construed  so  as  to  require  the  | 

police  jury  to  create  a  road  district  exactly  as  petitioned  for,  there  is  | 

much  in  plaintiff's  contention;  but  "shall"  is  sometimes  construed  as 
"may,"  and  the  act  is  susceptible  of  the  construction  that  the  police  jury 
is  vested  with  discretion  in  establishing  the  boundaries  of  the  road  dis- 
trict, even  on  a  petition  of  property  owners.  If  it  were  not  so,  there 
would  be  no  delegation  of  authority  to  a  body  authorized  to  inquire  as 
to  the  necessity  of  the  improvement  and  the  benefit  to  the  property 
taxed.  But  the  act  requires  the  police  jury  to  create  a  road  district  on 
the  petition  of  25  per  cent,  of  the  property  taxpayers,  resident  and 
nonresident.  Considering  that  nonresidents  have  no  voice  in  the  elec- 
tion a  fair  construction  of  the  act  would  be  to  require  the  petition  to  be 
signed  by  more  than  25  per  cent,  of  the  taxpayers  in  both  number  and 
amount  of  assessed  value,  the  same  as  is  required  to  carry  the  elec- 
tion, if  it  is  mandatory  on  the  police  jury.  In  no  event,  however,  could 
the  police  jury  create  a  road  district  on  the  petition  of  25  per  cent,  of  ! 

the  resident  taxpayers,  as  was  done  here,  where  it  is  clearly  shown 
there  are  nonresident  taxpayers. 

[4-7]  In  addition  to  the  other  allegations,  the  bill  sets  up  that  the 
road  district  was  so  laid  out  as  to  include  all  the  railroad  lines  of  the 
Texas  &  Pacific  Railroad  Company,  not  because  any  part  of  them  would 
derive  benefit,  but  for  the  sole  purpose  of  including  valuable  property 
for  the  benefit  of  others,  and  so  reduce  the  cost  of  the  improvement  to 
them ;  that  the  principal  road  proposed  to  be  built  would  be  adjacent 
to  and  parallel  to  the  railroad,  and  the  roads  in  the  district  will  be  of 
no  benefit  to  the  plaintiflF,  but,  on  the  contrary,  will  be  a  detriment 
The  master  found  these  facts  to  be  as  contended  by  plaintiff  on  the  ad- 
mission of  defendant.  No  exception  was  taken  to  the  master's  findings. 
The  total  assessed  valuation  of  the  property  in  the  district  is  $371,- 
309.  At  the  election  84  votes,  representing  an  assessed  valuation  of 
$42,273,  were  cast  in  favor  of  the  proposition,  and  12  votes,  represent- 
ing $4,210,  were  cast  against  it.  It  is  fair  to  assume  that  all  those  en- 
titled to  vote  did  so,  and  therefore  the  burden  will  fall  heaviest  on 
these  having  no  voice  in  the  proceedings. 

It  is  well  settled  that  the  Legislature  may  create  taxing  districts  for 
the  purpose  of  local  improvements,  such  as  roads,  and  also  may  dele- 
gate that  authority  to  municipal  corporations,  or  boards,  or  commis- 
sions. When  this  is  done,  the  question  of  benefit  to  the  land  taxed  is 
one  of  fact,  to  be  finally  determined  by  the  taxing  authorities,  but  sub- 
ject, however,  to  the  exception  that  the  delegated  body  may  not  act 
arbitrarily,  and  impose  a  tax  in  utter  disregard  to  the  benefit  to  be  • 
derived  by  the  property  taxed.  Myles  Salt  Co.  v,  Iberia  &  St.  Mary 
Drain^e  District,  239  U.  S.  478,  36  Sup.  Ct.  204,  60  L.  Ed.  392,  and 
authorities  cited.  At  the  election  in  road  district  No.  6  less  than  12 
per  cent,  of  the  assessed  valuation  of  the  land  in  the  district  voted; 
plaintiffs  had  no  voice  in  the  proceedings  to  create  the  district,  were 
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not  entitled  to  notice  before  it  was  created,  and  had  no  vote  in  the 
election.  There  were  entitled  to  their  day  in  court,  however,  within 
60  days  thereafter  during  which  time  the  bill  was  filed,  to  contest  the 
validity  of  the  election  lor  any  cause.  Section  17,  Act  256  of  1910. 
Furthermore,  a  court  of  equity  had  jurisdiction  to  determine  the  ques- 
tion as  to  whether  or  not  tihe  land  will  be  benefited  by  the  building  of 
the  road,  if  the  police  jury  has  acted  arbitrarily  and  imposed  a  tax  on 
property,  that  will  not  be  at  all  benefited. 

In  this  case  the  bill  was  fil%d  in  time ;  plaintiffs  have  not  waived  their 
rights,  and  are  not  estopped.  From  the  facts  found  by  the  master,  I 
am  constrained  to  hold  that  the  police  jury,  in  creating  road  district 
No.  6,  acted  arbitrarily  and  without  due  regard  to  plaintiffs'  rights; 
that  plaintiffs'  property  will  derive  no  benefit  whatever  from  the  Iroild- 
ing  of  the  proposed  roads,  and  should  not  have  been  included  in  the 
road  district. 

Considering  the  above  views,  there  will  be  a  decree  in  favor  of  the 
plainti£F  as  prayed  for;  defendants  to  pay  all  costs. 


HOPKINS  T.  liANOASTER,  State  Treasurer,  et  aU 
(District  Court,  N.  D.  Alabama,  N.  D.  at  Montgmnery.    July  30,  1918.) 

No.  228. 

1.  CouBTB   «=>366(7) — ^E^DBBAi.  CiouRTs— Dbcisiohs  or  Star   Cottbt. 

On  snlt  by  statutory  receiver  of  an  Illinois  insurance  company,  the 
federal  court  Is  bound  by  the  decision  of  the  nilnols  Supreme  Coort  as 
to  the  interpretation  of  the  receiver's  statutory  iwwera 

2.  Inbttbance  «=>50 — Statutobt  REciaviHift— Powebs. 

A  statutory  receiver  of  an  Illinois  Insurance  company  is,  under  tbe 
laws  of  that  state,  invested  with  the  title  to  all  the  assets  of  the  omi- 
pany,  wherever  situated. 
8.  RccBivEBa  <8=»210 — Statutobt  Receivbes— Bight  to  Sue. 

A  statutory  receiver,  Invested  -with  title  to  the  assets  of  a  dissolved 
corporation,  may  sue  in  the  courts  of  a  state  foreign  to  the  state  at  bis 
appointment. 
4.  Recbivbbs  «=>210 — ^PowiB  or  Intebvereb  to  Quesiior  Bioht  or  Com- 
plainant TO  Strs. 

An  intervener,  in  a  suit  by  the  statutory  receiver  of  a  foreign  insur- 
ance company  against  the  treasurer  of  a  state,  can  only  raise  the  qnes- 
tlon  whether  he  is  a  creditor  entitled  to  sha!te  in  the  distribution  of 
funds  deposited  with  the  treasurer,  etc. 
B.  Pasties  <3=>47 — Rioht  of  Intebveneb^-Culius. 

A  stranger  cannot  intervene  for  the  purpose  of  defeating  the  entire 
suit,  nor  for  the  purpose  of  litigating  with  the  complainant  his  rlgbt  or 
title  to  any  relief ;  and  if  it  is  desired  to  set  up  a  new  and  independent 
claim,  it  must  be  done  by  an  original  XMl  in  the  nature  of  a  cross-bUL 

6.  CONTBACTS   <S=»212(2) — PEBrOBUANCd— TiMB. 

Where  no  definite  time  for  performance  is  fixed  by  the  contract,  the 
law  Implies  a  reasonable  time. 

7.  LrENS  ®=»7 — Equitable  Tiub— Cbeation. 

Where  a  foreign  Insurance  company  agreed  to  pay  interveners  a  fixed 
sum  in  the  event  they  secured  legislation  which  would  enable  the  com- 
pany  to  withdraw  securities  deposited  with  the  state  treasurer,  eta, 
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held,  that  Inteirenen  secured  no  equitable  lien  by  Implication  or  oth«^ 
wise  on  Bucb  aecnritles. 
8.  IjEEns  4=»7 — Equitable  Lxbrb— Cbsation. 

An  equitable  Uen  may  arise  by  express  agreement  or  Implication,  as 
where  a  party  Innocently  and  under  mistake  of  title  makes  ImpiOTements 
permanently  beneficial  to  another's  property. 

In  Equity.  Suit  by  James  S.  Hopkins,  as  receiver  of  the  Illinois 
Surety  Company,  against  W.  L.  Lancaster,  as  Treasurer  of  the  State 
of  Alabama,  and  others,  in  which  Meyer  &  Goldman  intervened.  De- 
cree for  complainant. 

A.  J.  Hopkins,  of  Chicago,  111.,  and  M.  M*.  Ullman,  of  Birmingham, 
Ala.,  for  plaintiff. 

E.  S.  Thigpen,  Asst.  Atty.  Gen.,  of  Montgomery,  Ala.,  for  defend- 
ant. 

Steiner,  Cnun  &  Weil,  of  Montgomery,  Ala.,  for  interveners. 

HENRY  D.  CLAYTON,  District  Judge.  The  original  biU  in  this 
cause  was  filed  on  March  13,  1918,  by  Hopldns,  as  receiver  of  the 
Illinois  Surety  Company,  against  W.  L.  Lancaster,  as  treasurer  of  the 
state  of  Alabama,  and  others.  The  bill  shows  that  Hopkins  is  the 
statutory  receiver  of  an  insolvent  insurance  company,  which  was  dis- 
solved upon  a  bill  filed  in  the  superior  court  of  Cook  county,  111.,  in 
conformity  with  the  statutes  of  the  state  of  Illinois;  said  bill  having 
been  filed  to  that  end  by  a  majority  in  number  and  interest  of  the 
stockholders  of  said  company  on  April  19,  1916,  and  a  decree  of  dis- 
solution having  been  entered  in  said  cause  by  the  court  after  the  ap- 
pearance and  answer  of  the  Illinois  Surety  Company. 

[1-3]  This  court  is  bound  by  the  decisions  of  the  highest  court  of 
the  state  of  Illinois  as  to  the  interpretation  of  the  powers  of  such  re- 
ceiver. As  construed  by  the  Supreme  Court  of  Illinois,  a  receiver  ap- 
pointed in  the  manner  shown  in  the  bill  in  this  cause  is  invested  with 
the  title  to  all  the  assets  of  the  dissolved  corporation  wherever  situ- 
ated. RepubHc  Life  Ins.  Co.  v.  Swigiert,  135  111.  150,  173,  174,  25  N. 
E.  680,  687,  12  L.  R.  A.  328.  A  statutory  receiver,  invested  with  title 
to  the  assets  of  a  dissolved  corporation,  may  sue  in  the  courts  of  a 
state  foreign  to  the  state  of  his  appointment.  Such  a  receiver  is  not 
a  mere  chancery  receiver,  but  he  derives  his  powers  from  the  statute, 
and  not  from  the  manner  of  his  appointment  or  the  decree  of  the  court. 
Great  West.  Mining  Co.  v.  Harris,  198  U.  S.  561,  574,  25  Sup.  Ct. 
770,  774,  49  L.  Ed.  1163.  In  that  case  the  Supreme  Court,  speaking 
of  Booth  V,  Clark,  17  How.  322,  15  L.  Ed.  164,  said: 

"In  that  case  It  was  held  that  a  receiver  is  an  officer  of  the  conrt  which 
appoints  him,  and,  in  the  absence  of  some  conveyance  or  statute  vesting  the 
property  of  the  debtor  in  him,  he  cannot  sue  in  courts  of  a  foreign  Jurisdic- 
tion, upon  the  order  of  the  court  which  appointed  him,  to  recover  the  prop- 
erty of  the  debtor." 

But  here  there  is  a  statute  providing  for  the  dissolution  of  an  in- 
solvent corporation,  and  that  statute,  as  construed  by  the  highest  court 
of  the  state  in  which  the  receiver  is  appointed,  vested  the  title  to  the 
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assets  of  the  dissolved  corporation  in  the  receiver.  The  law  seems  to 
be  well  settled  that  such  receiver  may  sue  as  of  right  in  the  courts  of 
a  foreign  jurisdiction,  and  such  courts  will  in  respect  to  such  ques- 
tions of  title  accept  the  construction  put  upon  it  by  the  highest  court 
of  the  state.  Bemheimer  v.  Converse,  206  U.  S.  516,  534,  27  Sup. 
Ct.  755,  51  L.  Ed.  1163;  Converse  v.  Hamilton,  224  U.  S.  243, 32  Sup. 
Ct.  415,  56  L.  Ed.  749,  Ann.  Cas.  1913D,  1292. 

Upon  the  hearing  heretofore  had  in  this  court  upon  the  answer  filed 
by  the  defendant  Lancaster,  the  state  treasurer,  a  decree  was  entered 
in  which  the  court  found  the  allegations  of  the  bill  to  be  true,  assumed 
jurisdiction  of  the  cause,  and  ordered  the  state  treasurer  to  turn  over 
to  the  clerk  of  this  court  the  securities,  which  are  now  in  the  posses- 
sion of  the  court ;  the  state  treasurer  having  complied  with  the  order 
so  made. 

[4,  5]  The  interveners,  Meyer  &  Goldman,  are  in  no  position  to 
question  the  right  of  the  petitioner  to  sue.  In  the  case  of  Ex  parte 
Gray,  157  Ala.  358,  364,  47  South.  286,  288  (131  Am.  St.  Rep.  62), 
the  Supreme  Court  said : 

"Our  own  court  has  recognized  the  right  of  Intervention,  but  held  that  a 
stranger  could  not  intervene  for  the  purpose  of  defeating  the  entire  salt, 
nor  for  the  purpose  of  litigating  with  the  complainant  his  right  or  tlUt  to 
any  relief.  •  •  •  "  Eenfro  Bros.  v.  Goetter,  Weil  &  Co.,  78  Ala.  311.  313- 
315;  Curtis  v.  Curtis,  180  Ala.  04,  60  South.  167,  168;  Wlghtman  v.  Yanan 
Co.,  217  111.  371,  380,  75  N.  E.  502,  lOS  Am.  St.  Rep.  258,  3  Ann.  Cas.  1089; 
Cincinnati  Eqnlpmoit  Co.  v.  Degnan,  184  Fed.  834,  841,  107  &  O.  A.  158. 

Mr.  Justice  Lurton  in  Horn  v.  Pere  Marquette  R.  R.  Co.  (C  C.) 
151  Fed.  626,  634,  said: 

"A  most  absurd  result  would  ensue  if,  when  the  corporation  has  submitted 
to  the  Jurisdiction  of  the  court,  either  as  a  court  of  equity  or  to  the  local  Jo- 
risdiction,  a  creditor  could  come  in,  or,  when  brought  In,  might  reopen  the 
matter  of  Jurisdiction  over  the  debtor  corporation.  If  such  an  objection  is 
not  waived  once  for  all,  so  as  to  close  the  question  as  to  stockholders  and 
creditors,  what  number  of  creditors  would  conclude  the  rest?"  In  re  Metro- 
politan RaUway  Receivership,  208  U.  S.  90,  28  Sup.  Ct  219,  62  Lb  EM.  403. 

It  seems  to  me  that  the  interveners,  Meyer  &  Goldman,  are  entitled 
to  raise  only  one  question,  and  that  is  whether  or  not  they  are  of  the 
class  of  creditors  who  are  entitled  to  share  in  the  distribution  of  the 
fund  in  the  hands  of  the  court.  It  is  shown  that  the  funds  now  in 
the  hands  of  the  court  were  deposited  by  the  Illinois  Surety  Company 
with  the  treasurer  of  the  state  of  Alabama  in  trust  for  the  benefit  of 
the  holders  of  certain  obligations  thereafter  to  be  issued  by  the  Illi- 
nois Surety  Company.  The  statute  of  Alabama,  under  which  the  de- 
posit was  made,  as  construed  by  the  Supreme  Court,  .confines  those 
entitled  to  share  in  this  fund  to  judgment  creditors  who  have  recov- 
ered judgments  against  the  Illinois  Surety  Company  upon  an  offidai 
bond  or  a  judicial  bond ;  that  is  to  say,  upon  the  bond  of  some  public 
official  of  the  state  of  Alabama,  or  a  bond  given  by  a  party  in  a  ju- 
dicial proceeding  in  Alabama.  It  is  shown  by  the  petition  of  interven- 
tion that  Meyer  &  Goldman  are  not  judgment  creditors,  nor  are  they 
the  holders  of  a  judicial  bond  or  an  official  bond.    They  are  no^  tiiere- 


Digitized  by 


Google 


HOPKINS  V.  LANCASTER  193 

fore,  entitled  to  subject  the  fund  now  in  the  hands  of  the  court  to  the 
payment  of  any  claim  asserted  in  the  petition  of  intervention. 

But  it  is  contended  that  this  court,  having  acquired  jurisdiction  of 
this  cause,  and  having  in  its  possession  certain  funds  belonging  to  the 
Illinois  Surety  Company,  or  its  successors  in  interest,  will  not  return 
these  funds  to  a  foreign  jurisdiction,  and  compel  citizens  of  Alabama 
holding  a  lien  thereon  to  litigate  with  the  receiver  in  a  foreign  state. 
If  Meyer  &  Goldman  were  creditors  of  the  class  entitled  to  subject 
the  fund  to  the  payment  of  their  claims,  this  court  would  certainly 
render  such  decree  as  would  be  necessary  to  protect  their  lien  before 
permitting  the  receiver  to  take  the  assets  located  in  the  state  of  Ala- 
bama out  of  the  jurisdiction  of  this  court ;  but,  since  they  are  not  of 
that  class,  it  is  still  contended  that  as  interveners  they  may  assert  and 
foreclose  an  equitable  lien  upon  these  securities.  As  said  by  the  Su- 
preme Court  of  Alabama  in  Curtis  v.  Curtis,  180  Ala.  64,  69,  60  South. 
167,  168: 

"Onr  own  conrt  has  recognized  the  right  of  Interrention,  but  held  that  a 
stranger  conld  not  intervene  for  the  pnrpose  of  defeating  the  entire  suit,  nor 
for  the  purpose  of  litigating  with  the  complainant  his  right  or  title  to  any 
relief;  also  that.  If  it  Is  desired  to  set  up  a  new  and  Independent  claim,  it 
must  be  done  by  an  original  bill  In  the  nature  of  a  cross-Ull.  Kenfro  Bros. 
▼.  Goetter,  Well  &  C5o.,  78  Ala.  311,  313-315."  Ex  parte  Gray,  167  Ala.  858,  47 
Soutb.  286,  288,  131  Am.  St  Bep.  62. 

[6-8]  The  court  has  carefully  read  the  correspondence  passing  be- 
tween these  parties,  the  interveners  and  the  plaintiff,  and  this  corre- 
spondence is  the  only  contract  out  of  which  the  claim,  upon  which  the 
intervention  is  based,  arises.  The  court  finds  from  this  correspond- 
ence that  the  Illinois  Surety  Company  employed  Meyer  &  Goldman  to 
procure  the  delivery  of  the  bonds  in  question  to  the  Illinois  Surety 
Company,  and  agreed  to  pay  Meyer  &  Goldman,  in  the  event  they 
were  successful,  the  sum  of  $1,000.  This  appears  from  the  letter  of 
the  plaintiff's  president,  written  December  30,  1914,  where  he  said : 

"I  have  been  to  considerable  trouble  and  exi)ense  myself  In  making  two 
trips  to  Alabama,  and  our  company  thinks  that  the  fee  you  suggest  Is  a  little 
high;  but  I  have  decided  that  I  will  pay  $1,000  to  you  as  your  fee,  If  you 
are  successful  in  getting  the  bonds  restored  to  the  Illinois  Snrety  Company 
wltibiout  any  strings.  What  I  mean  by  that  Is  that  I  do  not  want  to  be  re- 
quired to  give  another  surety  b<md  and  pay  annual  premiums  to  the  company 
for  getting  our  bonds  from  the  state  treasurer.  I  think  they  should  be  de- 
livered to  us,  and  if  you  can  procure  that  by  legislation,  or  by  satisfying  the 
present  official  who  has  charge  of  these  bonds  that  under  the  law  we  are  en- 
titled to  the  return  of  the  bonds,  and  they  are  returned  to  us,  I  will  give 
yon  a  fee  of  S1,000.  If  you  are  not  successful,  I  don't  think  we  should  pay 
you  anything;  and,  if  these  terms  are  satisfactory  to  you,  you  can  proceed 
with  the  matter." 

No  definite  time  having  been  fixed  by  the  contract  for  its  perform- 
ance, the  law  would  grant  a  reasonable  time.  It  further  appears  from 
the  correspondence  that  the  Illinois  Surety  Company  paid  to  Meyer  & 
Goldman  $500  for  their  expenses  in  attending  the  Legislature  in  se- 
curing the  passage  of  the  act  designed  to  enable  the  company  to  with- 
draw these  securities.  The  act  of  the  Legislature  was  passed;  but 
still  the  company  failed  to  secure  the  return  of  the  bonds.  It  is  true 
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that  on  July  6,  1915,  one  of  the  interveners  wrote  to  the  president  of 
the  company  that  he  had  succeeded  in  passing  the  bill  through  the 
Legislature,  and  felt  that  he  had  fairly  earned  the  fee  of  $1,000;  but 
immediately^  thereafter,  on  July  10,  1915,  the  president  of  the  com- 
pany wrote  to  Meyer  &  Goldman  that  he  had  no  objection  to  the  fee 
of  $1,000  if  Meyer  &  Goldman  secured  the  return  of  the  bonds,  and 
in  this  letter  agreed  to  pay  the  expenses,  not  to  exceed  $500,  and  con- 
cluded his  letter  by  saying : 

"If  this  is  satisfactory  to  yon,  you  can  proceed  at  once  to  Montgomery  and 
take  up  this  work  of  securing  the  legislation  as  outlined  In  your  letter  to  me 
of  July  6th." 

On  August  7th,  intervener  Goldman  advised  by  letter  that  the  bill 
had  been  signed,  and  asked  for  a  check  for  $1,000  and  a  check  for 
$250,  balance  of  expense  money.  On  August  9th,  the  president  of  the 
surety  company  acknowledged  receipt  of  this  letter  and  stated: 

"The  $1,000  I  will  send  you  as  soon  as  the  Illln<^8  Surety  Company  re- 
ceives Its  bonds,  no«r  In  the  hands  of  the  treasurer  of  your  state,  as  per  my 
letter  to  you  of  December  30.  1914." 

Accepting  this  as  satisfactory,  it  appears  from  the  correspondence 
that  on  September  27,  1915,  Goldman  went  to  M|ontgomery  for  the 
purpose  of  attempting  to  secure  the  return  of  "the  bonds  and  calling 
upon  the  insurance  company  for  further  directions  as  to  how  to  pro- 
ceed. The  company  replied  to  this  letter  under  date  of  October  5, 
1915,  and  from  that  date  forward  until  the  Illinois  Surety  Company 
was  dissolved  in  April,  1916,  more  than  six  months  later,  there  does 
not  appear  to  have  been  any  efforts  made  by  Meyer  &  Goldman  to  se- 
cure the  return  of  these  'bonds.  A  reasonable  time  certainly  elapsed 
before  the  receiver  was  appointed. 

The  court  is  of  the  opinion,  and  so  holds,  that  the  interveners  are 
not  entitled  to  any  equitable  lien  upon  the  funds.  An  equitable  lien 
may  arise  by  express  agreement  or  by  implication.  There  is  clearly 
no  agreement  for  a  lien  in  this  case,  because  there  is  no  intentiwi  ex- 
pressed to  appropriate  as  security  for  the  debt  the  bonds  on  which  the 
lien  is  claimed.  25  Cyc.  665,  666.  An  equitable  lien  may  arise  by 
implication,  and  such  a  lien  arises  where  a  party  innocently  and  in 
good  faith,  but  under  a  mistake  as  to  the  condition  of  the  title,  ren- 
ders services,  makes  improvements,  or  incurs  obligations  that  are  per- 
manently beneficial  to  another's  property.    25  Cyc.  667. 

There  is  no  room  in  this  case  under  the  evidence  to  find  that  an 
equitable  lien  arose  by  implication.  The  case  of  Barnes  v.  Alexander, 
232  U.  S.  117,  34  Sup.  Ct.  276,  58  L.  Ed.  530,  and  the  case  of  Mc- 
Gowan  v.  Parish,  237  U.  S.  285,  35  Sup.  Ct.  543.  59  L.  Ed.  955, 
are  not  in  conflict  with  the  opinion  here  expressed,  because  in  those 
cases  there  was  an  expressed  intention  to  give  to  the  creditor  an  in- 
terest in  the  property  itself  as  security  for  the  debt. 
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NORFOLK  B/LNK  FOB  SAVINGS  te  TRUSTS  T.  WHIPPLE. 
(IMsMct  Oourt,  B.  D.  South  Carolina,  at  Gbarieston.    September  27, 1918.) 

No.  177. 

1.  GoxntTS  «=a372(4) — ^B^;dkbai<  Oonms — Fou.ownra  Statk  Decisions. 

In  cases  Involving  constmctton  of  contracts  affecting  Interests  In  real 
estate,  even  wbere,  wben  the  rights  of  the  parties  accrued,  there  was  no 
settled  law  ot  decision  in  the  state  establi^lng  a  rule  of  property  blad- 
ing on  federal  conrts,  snch  courts  should,  unless  strongly  convinced  ot 
tl^ir  error,  follow  the  state  dedsions. 

2.  liOOS    AND    LOOOIMO    ^=»3(11) — OOKBTSTrOTION — COITDrnOR     SUBSKQinCNT 

CORVETANCB  01'   STANDIKO  TIUBEB. 

A  deed  to  standing  timber,  giving  the  grantee  10  years  from  the  time 
of  commencing  to  cut  within  which  to  cut  and  remove  the  timber,  vests 
In  the  grantee  a  present  estate  in  the  timber  trees,  with  the  right  to 
begin  cutting  virlthin  a  reasonable  time  from  the  date  of  the  deed. 

8.   DEKDS   «=9l4B — COWSTBTTOTIOW — GOVEWANT   OB  CoNnmoK. 

If  the  language  in  a  deed  is  of  donbtful  import,  the  court  will  oon- 
strue  it  as  a  covenant,  fox  breach  of  which  damages  may  be  recovered, 
rather  than  a  condition  working  a  forfeiture  of  the  estata 

4.  Logs  Asn   Loogino  iS=>3(14)— Oonstbttction — Corveyancb  or   Stardiro 
Ttkbeb. 

Failure  of  the  grantee  of  standing  timber  to  begin  cutting  the  same 
within  14  years  held  to  terminate  his  estate  therein,  where  under  his 
deed  he  was  required  to  begin  catting  within  a  reascmable  time. 

In  Equity.  Suit  by  the  Norfolk  Bank  for  Savings  &  Trusts  against 
C.  S.  Whipple.    Motion  for  injunction  denied,  and  bill  dismissed. 

Bryan  A.  Hagood,  of  Charleston,  8.  C,  and  Edward  P.  Buford,  of 
Lawrenceville,  Va.,  for  complainant. 

I,.  D.  Ude,  of  Marion,  ,S.  C,  Townsend  &  Rogers,  of  Bennetts- 
ville,  S.  C,  and  W.  C.  Miller,  of  Charleston,  S.  C,  for  defendant. 

CONNOR,  District  Judge.  The  bill,  answer,  exhibits,  and  testi- 
mony disclose  the  following  case : 

On  January  30,  1899,  H.  R.  Peele,  being  the  owner  of  a  tract  of 
land  with  the  timber  standing  and  growing  thereon,  containing  777 
acres,  in  consideration  of  the  sum  of  $400  conveyed  the  timl^r  of 
the  dimensions  named  in  the  deed  to  the  Cape  Fear  Lumber  Company. 
The  deed  contains  the  following  clause : 

"The  said  Oape  Fear  Lumber  Company  to  have  ten  (10)  years  from  time 
they  commence  to  cut  the  timber  to  cut  and  remove  the  same,  and  [U]  at 
the  end  of  that  time  they  have  not  removed  said  timber,  then  to  pay  six 
per  cent,  upon  the  purchase  price,  they  can  have  ten  years  longer  to  remove 
the  same." 

Thereafter,  in  August,  1904,  and  before  the  said  lumber  company 
had  cut  or  removed  any  timber  from  said  land,  it  conveyed  to  the 
Marion  County  Lumber  Company  all  of  its  right,  title,  and  interest 
in  and  to  the  timber,  with  the  right  to  cut  and  remove  the  same,  con- 
veyed by  Peele.  Thereafter,  on  December  27,  1910,  and  before  either 
of  said  companies  had  cut  or  removed  any  part  of  the  timber,  Peele  con- 
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veyed  the  land  upon  which  the  timber  was  standing,  in  consideration  of 
$4,600,  to  Ansel  A.  Gray,  who,  at  the  time  of  filing  the  bill  herein,  was 
the  owner  thereof.  On  March  5,  1905,  the  Marion  Lumber  Company 
executed  a  deed  in  trust  to  complainant,  Norfolk  Bank  for  Savings 
&  Trusts,  conveying,  among  other  timber  rights  and  contracts,  the 
timber  conveyed  by  Peele  to  the  Cape  Fear  Lumber  Company,  and  by 
said  company  to  the  Marion  County  Lumber  Company,  for  the  pur- 
pose of  securing  a  bond  issue.  On  April  3,  1913,  said  Marion  County 
Lumber  Company  executed  a  second  deed  in  trust,  conveying  the  same 
property,  to  secure  an  additional  bond  issue.  There  was,  at  the  time 
of  filing  the  bill,  bonds  secured  by  said  deeds  outstanding  to  the 
amount  of  $50,000. 

On  the  6th  day  of  February,  1913,  Ansel  A.  Gray  instituted  in  the 
court  of  common  pleas  of  Marlboro  county  a  suit  against  the  Marion 
County  Lumber  Company,  for  the  purpose  of  removing  the  cloud  from 
the  title  to  the  standing  timber,  alleging  that,  by  its  failure  to  cut  and 
remove  the  timber  on  the  land  purchased  by  him  from  H.  R.  Pede 
within  a  reasonable  time,  the  title  had  reverted  to  plaintiff,  etc.  The 
bill  was  dismissed  by  the  circuit  judge.  Upon  appeal  to  the  Supreme 
Court  the  judgment  was  reversed,  and  it  was  adjudged  that  by  the 
failure  to  commence  to  cut  the  timber  in  a  reasonable  time  "the  right 
to  cut  was  ended."  Gray  v.  Marion  County  Lumber  Co.,  102  S.  C.  289, 
86  S.  E.  640.  This  decision  was  rendered  October  15,  1915.  On  the 
13th  day  of  October,  1913,  said  Ansel  A.  Gray  and  defendant,  C.  S, 
Whipple,  entered  into  a  contract  whereby  Gray  agreed  to  sell  and 
Whipple  agreed  to  buy  the  timber  on  the  tract  of  land  purchased  from 
Peele,  provided  that  in  the  suit  brought  by  Gray  against  the  Marion 
County  Lumber  Company  it  was  adjudged  that  tfie  title  to  the  timber 
was  in  Gray.  If  the  suit  resulted  adversely  to  Gray,  the  contract  was 
to  "terminate."  Whipple  agreed  to  pay  $3,000  cash  and  execute  his 
notes  secured  by  mortgage  on  the  timber  for  $6,000.  He  was  to  have 
ten  years  from  the  date  of  the  deed  to  cut  and  remove  the  timber. 

On  November  1,  1915,  upon  the  decision  of  the  case  by  the  Su- 
preme Court,  Gray  executed  to  Whipple,  pursuant  to  the  terms  of  the 
contract,  a  deed  for  the  timber,  upon  receipt  of  $6,000  cash  and  his 
notes  for  $3,000.  Whipple  began  to  cut  the  timber,  whereupon  com- 
plainant brought  this  suit.  The  jurisdiction  of  this  court  is  based  up- 
on diversity  of  citizenship.  All  of  the  deeds  and  contracts  referred 
to  were  duly  recorded  in  Marlboro  county.  Defendant  shows,  in 
addition  to  the  foregoing  facts  relating  to  the  title  to  the  timber,  that 
the  deed  in  trust  to  the  complainant,  trustee,  includes  several  other 
lots  of  timber  and  timber  contracts,  the  value  of  which  is  not  shown; 
that  there  is  outstanding  $40,000  of  the  bonds  secured  by  the  first 
trust  deed,  and  $20,000  of  those  secured  by  the  second  deed ;  that  the 
Marion  County  Lumber  Company  has  surrendered  its  charter, and 
conveyed  its  property  to  the  Marion  County  Lumber  Corporation,  a 
Virginia  corporation,  which  has  assumed  the  payment  of  the  debts  of 
the  lumber  company ;  that  the  officers  of  complainant  had  knowledge 
of  the  pendency  of  the  suit  by  Gray  against  the  Marion  County  Lum- 
ber Company,  and  of  other  suits  pending  in  the  courts  of  South  Car- 
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olina,  involving  the  title  to  the  timber  covered  by  the  deeds  in  trust, 
and  failed  to  intervene  therein.  It  appears  that  Gray  did  not  have 
actual  notice  of  the  deeds  in  trust  to  complainant  when  he  purchased 
frona  Peele.  This  is  immaterial,  because  the  deeds  were  recorded. 
He  had  notice  of,  and  purchased  subject  to,  the  deed  from  Pede  to 
the  Cape  Fear  Lumber  Company. 

It  is  not  seriously  contended  that  complainant,  in  respect  to  the  first 
deed  in  trust,  is  bound  by  the  decree  in  the  case  of  Gray  v.  Marion 
County  Lumber  Company.  Its  deed  was  on  record,  and,  if  plaintiff 
had  so  desired,  he  could,  by  substituted  service,  have  brought  it  into 
the  record.  As  to  the  second  deed,  executed  after  the  suit  was  in- 
stituted, it  would  seem  that  it  occupies  the  attitude  of  a  purchaser 
pendente  lite  and  is  bound  by  the  decree. 

[1]  Counsel  for  complainant  challenge  the  decision  of  the  Supreme 
Court  of  South  Carolina,  in  the  case  of  Gray  v.  Lumber  Company, 
in  respect  to  the  extent  to  which  it  is  binding  upon  this  court,  and  its 
value  as  a  correct  adjudication  of  the  rights  of  the  parties  claim- 
ing under  the  deed  from  Peele  to  the  Cape  Fear  Lumber  Company. 
It  is  conceded  that  the  title  of  complainant  is  dependent  upon  the 
construction  of  that  deed  and  the  course  pursued  by  the  successors 
in  title  to  the  land  and  the  timber.  Counsel  insist  that,  conceding 
the  well-settled  ,rule  by  which  this  court  is  required  to  follow  the  de- 
cision of  the  state  courts,  upon  which  property  rights,  or  rules  of 
property,  are  based,  the  remedies  afforded  and  modes  of  procedure 
pursued  in  the  federal  courts,  sitting  as  courts  of  equity,  are  not  de- 
termined by  local  laws  and  rules  of  decisions,  but  by  general  prin- 
ciples, rules,  and  usages  of  equity  having  uniform  operation  in  those 
courts  wherever  sitting.  Guffey  v.  Smith,  237  U.  S.  101,  35  Sup. 
Ct.  526,  59  L.  Ed.  856.  I  do  not  understand  that  the  decision  in  that 
case  drew  into  question  or  limited  the  well-settled  rule  laid  down  in 
Burgess  v.  Seligman,  107  U.  S.  20  (33),  2  Sup.  Ct.  10,  27  L.  Ed.  359, 
and  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  349,  30  Sup.  Ct.  140,  54 
L.  Ed.  228,  and  followed  in  numerous  other  cases. 

•  It  is  uniformly  held  that  state  Codes  of  Procedure,  abolishing  the 
distinction  between  actions  at  law  and  suits  in  equity,  with  the  results 
which  follow  therefrom,  do  hot  limit  or  affect  either  the  jurisdic- 
tion or  modes  of  procedure  of  federal  courts  in  equity  causes.  The 
primary  question  to  be  settled  in  this  case  is  whether  the  Supreme 
Court  of  South  Carolina  has,  by  a  current  of  decisions,  so  construed 
deeds  containing  substantially  the  same  language  and  provisions  as 
to  make  a  rule  of  property  in  that  state.  The  latest  discussion  of 
the  subject  and  classification  of  the  cases  coming  within  the  rule 
laid  down  in  Burgess  v.  Seligman  is  found  in  the  opinion  of  Mr.  Jus- 
tice Harlan  in  Kuhn  v.  Fairmont  Coal  Co.,  supra.  The  cases  are  cited 
in  the  opinion  in  Highland  Park  Mfg.  Co.  v.  Steele,  232  Fed.  10,  146 
C.  C.  A.  202. 

The  questions  ably  discussed  by  the  learned  counsel  for  complain- 
ant are:  Should  the  court,  in  obedience  to  the  decisions  of  the  Su- 
preme Court,  adopt  as  binding  upon  its  judgment  the  decision  of  the 
Supreme  Court  of  South  Carolina  in  Gray  v.  Marion  County  Lura-' 
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ber  G).,  not  as  res  judicata,  but  as  prescribing  a  rule  of  property, 
which  the  court  should  apply  in  this  case?  Gray  v.  Marion  County 
Lumber  Co.,  is  decided  upon  the  authority  of  Minshew  v.  Lumbo- 
Co.,  98  S.  C,  8,  81  S.  E.  1027  (1914),  in  which  a  writ  of  error  was 
dismissed  for  want  of  jurisdiction.  See  235  U.  S.  685,  35  Sup.  Ct 
202,  59  L.  Ed.  424.  While  the  deed  construed  in  that  case  is  not  in 
the  exact  language  used  in  this,  the  court  said : 

"This  case  cannot  be  distinguished  in  (iny  essential  particalar,  either  of 
lav  or  ftict,  firom  the  particular  case." 

After  disposing  of  exceptions  directed  to  the  admissibiUty  and 
effect  to  be  given  to  parol  evidence,  Mr.  Justice  Watts  says: 

"Under  contracts  of  this  character,  the  purduiser  has  only  the  rl^t  to 
have  a  reasonable  time  to  get  the  fruits  of  bis  purdiase.  He  has  no  right 
to  enjoy,  by  indefinite  extension,  what  would  practically  amount  to  a  perpe- 
tuity and  deprive  the  owner  of  the  cmjoyment  of  his  property." 

The  learned  justice  says : 

"It  has  been  decided  by  this  court  in  Flagler  v.  Lumber  Company,  8d  S.  0. 
828,  71  S.  E.  849  (l&U),  McOlary  v.  Lumber  Company,  90  S.  C.  153,  72  S.  E. 
145  (1912),  and  AUantic  Coast  Realty  Company  y.  litdifield,  90  S.  C.  863,  73 
S.  E.  182  [728],  that  the  grantee  must  begin  the  removal  of  the  timber  within 
a  reasonable  time,  and  It  f<dlows,  as  a  natural,  logical,  and  irresistible  se- 
quence that,  upon  the  failure  to  commence  the  removal  within  a  reasonable 
time,  the  estate  op  interest  granted  is  terminated  and  the  Interest  granted  re- 
verts to  the  grantor  or  his  prlvlea" 

An  examination  of  the  cases  .cited  discloses  that  in  each  of  them 
the  grant  of  the  timber  is  followed  by  a  limitation  upon  the  time 
within  which  the  grantee  may  cut  and  remove  the  timber,  fixed  by 
reference  to  the  time  at  which  it  "b^fins  cutting  and  removing,"  fol- 
lowed by  a  clause  extending  the  time  limit  upon  the  pa3rment  of  in- 
terest on  the  purchase  price.  We  thus  see  that,  from  1911  until  the 
decision  of  the  Gray  Case  (1915),  the  court  has  uniformly  held  that 
deeds  conveying  standing  timber,  coupled  with  the  language  found 
in  the  deed  from  Peek  to  the  Cape  Fear  Lumber  Company,  conveyed 
to  the  grantee  a  determinable  or  qualified  fee  to  the  timber  which 
determined  upon  the  expiration  of  the  period  fixed  by  reference  to 
the  time  the  grantee  began  to  cut  and  remove  the  timber.  It  will  be 
observed  that,  in  the  cases  cited,  the  construction  of  the  language  was 
essential  to  a  decision  of  the  case.  In  each  case  it  was  strenuously 
insisted  that  the  timber  was  conveyed  in  fee,  and  that,  by  the  fail- 
ure to  cut  and  remove  within  the  time  limit,  the  title  did  not  revest 
in  the  grantor.  It  is  in  evidence  in  this  case  that  learned  counsel  so 
advised  the  complainant.  Such  has  been,  at  all  times,  in  South  Car- 
olina and  other  states,  the  contention  of  counsel  representing  the  tim- 
ber companies. 

In  Rogers  v.  Marion  County  Lumber  Corporation  (S.  C.)  93  S.  E. 
1055,  the  court  in  a  per  curiam  opinion  treats  the  question  as  closed 
— ^the  law  settled.  The  decisions  of  the  Supreme  Court  of  South 
Carolina  place  the  question  clearly  within  the  rule  of  stare  decisis. 
Complainant  insists  that  the  law  was  not  so  settled  at  the  date  upon 
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which  its  right  accrued.    In  Kuhn  v.  Fainnont  Coal  Co.,  supra,  it  is 
said: 

"Where,  before  the  rights  of  the  parties  accrued,  certain  rules  relating  to 
real  estate  have  been  so  established  *  *  *  as  to  become  rules  of  property 
and  action  In  the  state,  those  rules  are  accepted  *  *  *  as  authoritative 
declarations  of  the  law  of  the  state." 

This  limitation,  in  respect  to  the  time  at  which  the  "rights  of  the 
parties  accrued,"  as  related  to  the  time  when  the  "rule  of  property" 
was  "established,"  invites  recurrence  to  the  dates  of  the  deeds  and  the 
South  Carolina  decisions.  The  deed  from  Peele  to  the  Cape  Fear 
Lumber  Company  bears  date  January  30,  1899.  Accepting  the  South 
Carolina  rule  as  to  the  reasonable  time  within  which  the  grantee, 
or  its  assigns,  should  begin  to  cut  at  approximately  12  years,  the  right 
of  complainant  to  demand  the  extension  of  time  accrued  in  1911. 
Gray  did  not  bring  his  action  against  the  Marion  County  Lumber 
Company  until  February  6,  1913.  While  defendant  entered  into  an 
executory  contract  with  Gray  for  the  purchase  of  the  timber,  he  did 
not  acquire  such  title  as  Gray  had,  and  pay  the  purchase  price,  un- 
til November  1,  1915,  subsequent  to  the  decision  by  the  Supreme  Court 
holding  that  complainant's  title  to  the  timber  had  determined  at  the 
date  when  the  suit  was  brought,  January  27,  1913. 

In  the  Flagler  Case,  decided  in  1911,  it  is  said  that  the  question 
presented,  the  construction  of  a  timber  deed  containing  language 
from  which  the  court  fotmd  that  the  parties  intended  to  place  a  time 
limit  to  the  right  to  cut  and  remove  the  timber,  had  not  theretofore 
been  before  the  court.  It  was  there  distinctly  held  that  when  such 
intention  was  expressed  in  the  deed,  or  could  be  reasonably  inferred, 
the  grantee  did  not  take  an  absolute  fee,  but  that  he  was  bound  to 
commence  the  removal  of  the  timber  within  a  reasonable  time.  Judge 
Rucker,  after  reviewing  the  cases  relied  upon  by  defendant  to  sus- 
tain its  contention,  and  decided  cases  in  other  courts,  thus  states  the 
conclusion : 

"Suffice  It  to  say  that  we  are  of  opinlMi  that,  both  by  the  inherent  reason 
of  the  thing,  as  well  as  by  authority,  the  true  rule  Is  that,  wherever  It  Is 
apparent  In  a  contract  that  the  parties  had  In  view  some  time  for  the  com- 
mencement of  the  removal  of  the  timber,  which  intent  was  not  embodied  in 
the  •  •  ♦  contract,  the  law  will  presume,  and  will  enforce,  that  sudi 
commencement  of  the  removal  of  the  timber  shall  be  within  a  reasonable 
time  from  the  date  of  the  contract." 

The  court  reversed  the  decree  of  the  trial  court  dismissing  the  bill, 
and  remanded  the  case,  with  direction  to  the  court  to  take  testimony 
and  ascertain  what  would  be  a  reasonable  time.  The  language  of  the 
extension  clause  in  the  deed  before  the  court  was,  in  all  essential  re- 
spects, the  same  as  in  this.  The  grantee  was  given  10  years  from  the 
time  when  it  began  cutting  and  removing,  with  the  right  to  an  exten- 
sion upon  payment  of  interest.  The  deed  bore  date  June  10,  1899. 
Every  subsequent  decision  has  been  consistent  with  that  made  in  the 
Flagfer  Case.  It  will  be  observed  that  the  court  did  not  hold  that  the 
time  elapsing  between  the  date  of  the  deed  and  the  decision  was  un- 
reasonable. It  left  the  question  open  for  determination  of  the  trial 
court,  upon  testimony,  as  a  question  of  fact 
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Conceding,  for  the  present,  that  at  the  time  the  right  of  complsun- 
ant  to  tender  the  interest  and  demand  the  additional  time  accrued  the 
decisions  of  the  South  Carolina  court  had  not  established  a  rule  of 
property  applicable  to  complainant's  deed,  and  that  the  decisions  there- 
after made  are  not  to  be  "accepted  as  authoritative  declarations  of  the 
law,"  the  question  is  presented  whether  the  case  falls  within  the  other 
classifications  made  by  Judge  Harlan,  in  which  he  says : 

"It  l8  not  only  the  right,  but  the  duty,  of  the  federal  court  to  exercise  Its 
own  judgment,  as  when  the  case  depends  upon  the  principles  of  general  Ju- 
risprudence. •  *  •  For  the  sake  of  comity,  and  to  avoid  confusion,  the 
federal  courts  should  always  lean  to  an  agreement  with  the  state  court,  U  the 
question  Is  balanced  with  doubt" 

It  is  suggested  that,  while  the  timber  deed  conveyed  real  property 
situate  in  South  Carolina,  and  in  so  far  as  the  kind  and  quali^  of 
estate  is  conveyed  the  decisions  of  the  court  of  that  state  are  rules  of 
property,  the  question  presented  here  'involves  the  construction  of  a 
superadded  contract  prescribing  the  terms  upon  which  a  valuable  ri^t 
may  be  enjoyed,  which  should  be  construed  by  this  court  upon  prin- 
ciples of  general  jurisprudence — the  intention  of  the  parties.  The 
distinction  is  stated  in  Kuhn  v.  Fairmont  Coal  Co.,  supra,  and  a  num- 
ber of  illustrative  cases  commented  upon.    The  learned  justice  says: 

"There  are  adjudged  cases  involving  the  meaning  of  written  contracts  hav- 
ing more  or  less  connection  with  land  that  were  not  regarded  as  involving  a 
rule  in  the  law  of  real  estate,  but  as  only  pre^nting  questions  of  general 
law,  touching  which  the  federal  courts  have  always  exercised  their  own 
Judgment,  and  in  respect  to  wMch  they  are  not  bound  to  accept  the  views  of 
the  state  courts." 

The  opinion,  and  the  dissenting  opinion  of  Mr.  Justice  Holmes,  con- 
tain an  interesting  and  exhaustive  discussion  'of  the  question  in  the 
light  of  the  decided  cases.  Certainly,  for  the  reasons  strongly  stated 
by  Judge  Dayton  in  Kuhn  v.  Fairmont  Coal  Co.  (C.  C.)  152  Fed.  1013, 
the  federal  courts  should,  unless  strongly  convinced  of  their  error, 
follow  the  decisions  of  the  state  courts  upon  the  questions  presented, 
and  upon  the  decisions  of  which  the  rights  of  the  parties  depend. 

.[2]  In  his  opinion  the  learned  District  Judge  has  made  a  full  and 
valuable  collection  of  illustrative  cases.  Tnis'view  of  the  case  opens 
up  for  examination  the  very  interesting  questions  presented  and  ar- 
gued with  marked  ability  by  counsel  for  complainant.  They  chal- 
lenge the  decision  of  Gray  v.  Lumber  Co.,  supra,  and  the  cases  upon 
which  it  is  based.  To  state  the  contention  in  the  language  of  the 
brief : 

"A  present  estate  in  the  timber  vested  In  the  Cape  Fear  lAimber  Com- 
pany, Immediately  on  the  execution  of  the  deed  from  H.  E.  Peele,  which 
has  pnssed  by  mesne  conveyances  to  the  plaintiff,  by  virtue  of  the  deed  lo 
trust." 

This  may  be  conceded.  The  best  considered  authorities  so  hold. 
From  this  proposition  it  is  argued  that  such  estate  is  not  one  which  is 
determinable  by  operation  of  law  for  failure  of  the  grantee,  or  its 
assigns,  to  commence  the  cutting  and  removal  of  the  timber  within 
a  reasonable,  or  any  other,  time. 
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An  examination  of  the  opinions  of  courts,  dealing  with  timber  deeds, 
containing  limitations  upon  the  time  for  cutting  and  removing,  dis- 
closes a  purpose  to  give  to  them  a  construction,  effectuating  what  the 
court  finds  to  have  been  the  intention  of  the  parties,  and  to  conserve 
the  rights  of  both  parties  resort  to  analogies,  sometimes  resulting  in 
confusion.  The  early  cases  in  states  wherein  the  cutting  of  timber 
was  conducted  by  corporations  operating  large  mills,  buying  standing 
trees  from  the  owners  of  the  land,  either  with  or  without  a  provision 
fixing  the  time  within  which  they  were  to  be  cut  and  removed,  disclose 
diflferent  views  and  variant  constructions.  By  some  it  is  held  that  no 
title  vests  in  the  trees  until  th^  are  cut,  and  that  therefore  only  such 
as  are  cut  and  removed  withm  the  time  fixed  pass  to  the  grantee. 
Strasson  v.  Montgomery,  32  Wis.  52.    It  is  said: 

"Sudi  deed  does  not  immediately  pass  the  title  to  the  trees,  and  is  not  a 
sale,  or  a  contract  for  a  sale  or  interest  in  land,  but  an  executory  contract 
for  a  sale  of  chattels,  to  take  effect  when  the  trees  are  cut  and  severed  from 
the  land,  with  a  license  to  enter  and  cut  during  the  time  fixed."  Fletdier  v. 
Livingston,  153  Mass.  388,  26  N.  S.  1001. 

By  other  courts  it  is  held  that,  upon  failure  to  cut  within  the  time 
limited  by  the  deed,  the  tide  to  the  standing  trees,  or  such  of  them  as 
remained  uncut,  does  not  revert  to  the  owner  of  the  land,  but  remains 
in  the  grantee  of  the  trees ;  that  the  failure  to  cut  within  the  time  Um- 
it  did  not  work  a  forfeiture  of  the  estate ;  that  the  license  to  enter  and 
cut  expired  at  the  end  of  the  time  fixed.  This  construction  left  the 
owner  of  the  trees  in  the  position  of  having  title  to  timber  trees  stand- 
ing and  growing  on  the  lands  of  the  g^rantor,  with  no  right  to  enter 
and  cut  diem.  It  was  said  that  in  such  cases,  by  entering  upon  the 
land,  the  owner  of  the  trees  committed  an  actionable  trespass;  the 
damage  recoverable  was  tlie  injury  to  the  soil,  in  making  the  entry — 
not  the  value  of  the  trees  cut  and  removed. 

The  conclusion  to  which  other  courts  came  was  that  the  title  to  the 
timber  vested  in  the  grantee,  with  the  condition  annexed  that  if  it  was 
not  cut  and  removed  within  the  period  fixed  by  the  deed,  or,  if  no 
time  was  fixed,  within  a  reasonable  time,  the  title  to  the  timber  not 
cut  and  removed  reverted  to  the  owner  of  the  land  or  his  grantee. 
The  Supreme  G>urt  of  Michigan,  in  Williams  v.  Flood,  63  Mich.  493, 
30  N.  W.  96,  said: 

"It  is  not  very  important  to  discuss  the  exact  nature  of  plaintiff's  rights 
under  the  written  contract  Whatever  they  were,  they  included  an  abso- 
lute sale  of  all  the  timber  described,  subject  only  to  such  qualifications  of  the 
right  of  removal  as  the  contract  mentions.  At  most,  this  condition  would 
only  operate  by  way  of  forfeiture.  The  timber  had  all  been  paid  for,  and 
all  belonged  to  plaintiff,  unless  lost  by  that  forfeiture  for  nonremovaL" 

In  Bunch  v,  Elizabeth  City  Lumber  Co.,  134  N.  C.  121,  46  S.  E 
24,  the  question  in  respect  to  the  construction  of  a  timber  deed,  with 
a  clause  limiting  the  time  for  cutting  computed  from  the  time  the  gran- 
tee began  to  cut,  was  first  presented  to  the  Supreme  Court  of  North 
Carolina.  It  was  argued  on  petition  for  rehearing,  by  eminent  and 
learned  cotmsel.  Mr.  Justice  Walker  reviewed  the  authorities,  reach- 
ing the  conclusion  that  the  deed  vested  a  present  title  to  the  timber  in 
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the  grantee;  that  the  right  to  cut  and  remove  was  limited  to  a  rea- 
sonable time ;  that,  upon  the  failure  to  begin  to  cut  within  such  ttme^ 
the  title  reverted  to  the  grantor.  This  decision  was  rendered  in  1903. 
He  says: 

"It  Is  well  settled  on  principle  and  by  anthorlty  tbat  tbe  legal  effect  ot 
the  instrument  is  that  the  vendor  thereby  conveyed  to  the  voidee  all  of 
the  trees  and  timber  on  the  premises  which  the  vendee  should  remove  tbere- 
from  within  the  prescribed  time,  and  that  such  as  remained  thereon  after 
that  time  should  belong  to  the  vendor  or  to  his  grantee  of  the  premises." 

In  Midyette  v.  Grubbs,  145  N.  C;  85,  58  S.  E.  795.  13  L.  R.  A.  (N. 
S.)  278  (1907),  Mr.  Justice  Hoke  reviews  the  decided  cases  and  says: 

"It  may  now  be  taken  as  settled  that  growing  trees  are  a  part  of  the  realty, 
and  a  contract  to  sell  and  convey  them,  •  *  •  must  be  reduced  to  writing. 
These  authorities  also  clearly  establish  that,  on  the  expiration  of  the  time 
stated  In  such  a  contract  within  which  the  timber  may  be  removed,  all  rl^t 
in  tbe  vendee  shall  cease  and  determine,  and  tbe  estate  In  so  much  of  the 
standing  timber  as  has  not  by  that  time  been  severed  shall  revert  to  the  vendor ; 
and  both  positions  are  upheld  in  numerous  and  well-considered  cases  in  other 
Jurisdictions." 

See  Hawkins  v.  Lumber  Co.,  139  N.  C.  162,  51  S.  E.  852;  Lumber 
Co.  V.  Corey,  140  N.  C.  467,  53  S.  E.  300;  Homthal  v.  Howcott,  154 
N.  C.  228,  70  S.  E.  171;  Jenkins  v.  Lumber  Co.,  154  N.  C.  357,  70 
S.  E.  633. 

In  a  very  able  and  well-considered  opinion  by  Judge  Kdth,  in 
Wright- Young  v.  Camp.  Mfg.  Co.,  110  Va.  678,  66  S.  E.  843  (1910), 
after  a  thorough  examination  of  the  decided  cases,  the  court  adopted 
the  opinion  of  those  courts  which  held  that  the  deed  conveyed  an  es- 
tate in  the  timber,  subject  to  be  divested,  and  revert  to  the  grantor, 
upon  failure  to  cut  and  remove  within  the  time  fixed  in  the  deed,  or 
a  reasonable  time.    He  thus  concludes  the  discussion : 

"Looking  to  the  whole  deed,  and  all  of  Its  provisions  must  be  considered 
In  order  to  arrive  at  Its  proper  construction,  we  are  of  opinion  that  it  was 
not  the  Intention  of  the  parties  to  give  an  absolute  and  unconditional  title 
to  the  timber,  but  only  such  as  was  cut  and  removed  within  the  time  limited 
by  the  deed,  and  sudi  extensions  thereof  as  the  grantee  was  entitled  to  de- 
mand upon  a  fair  constructlcHi  of  the  deed,  or  as  might  be  agpreed  upon  be- 
tween the  parties." 

In  that  case  the  deed  was  executed  January  24,  1895,  with  a  limit 
of  five  years  to  cut  and  remove  the  timber,  and  die  right  to  demand 
an  extension  "as  long  as  the  grantee  might  desire,"  upon  pajmient  of 
interest  on  the  purchase  price.  At  the  end  of  five  years  the  grantee 
paid  the  interest,  and  continued  to  do  so  for  four  years,  when  the 
grantor  refused  to  accept  further  interest  and  sold  to  another  pers<m, 
who  began  to  cut  the  timber.  The  lumber  company  brought  suit  to 
enjoin  3ie  cutting.  Although  the  contract  gave  the  grantee  the"  right 
to  demand  an  extension  of  time  "as  long  as  it  might  desire,"  such 
right  was  construed  to  mean  "a  reasonable  time."  Quoting  with  ap- 
proval the  language  used  in  Mclntyre  v.  Barnard,  1  Sandf .  Ch.  (N.  Y.) 
52,  the  learned  president  said : 

"It  Is  only  by  this  construction  that  we  can  give  fall  scope  to  the  whole  in- 
tention expressed  by  the  Instrumeat;   and  at  tbe  same  time  we  relieve  it 
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from  Che  Irrational  oosseqaences  to  wlii<^  the  defoidant's  construction  In- 
evitably leads." 

The  effect  which  would  follow  from  the  contention  that  these  deeds 
impose  permanent  burdens  upon  timber  lands,  and  prevent  the  owner 
from  bringing  them  under  cultivation  or  other  use  to  which  they  are 
adapted,  does  violence  to  the  intention  of  the  parties,  and  imposes  such 
burdens  upon  the  lands  of  the  grantors  as  greatly  to  diminish,  if  not 
destroy,  its  value. 

The  court,  in  that  case,  notin?  that  nine  years  had  elapsed  since 
the  execution  of  the  deed,  gave  the  lumber  company  one  year  within 
which  to  cut,  from  the  filing  of  the  decree.  This  case  was  cited  with 
approval  by  the  same  learned  judge  in  Brown  v.  Surry  Lumber  Co., 
113  Va.  503,  75  S.  E.  84.  There  were,  in  that  case,  facts  which  dif- 
ferentiated it  from  the  Wright- Young  Case,  but  the  court  adhered  to 
the  construction  of  the  deed  announced  in  the  first  case.  Quigley 
Furniture  Co.  v.  Rhea,  114  Va.  271,  76  S.  E.  330. 

In  Smith  v.  Ramsey,  116  Va.  530,  82  S.  E.  189,  Judge  Buchanan  re- 
fers to  the  great  "diversity  of  judicial  decision"  in  the  construction  of 
timber  contracts,  not  only  in  different  jurisdictions,  "but  the  decisions 
of  the  same  court  have  not  always  been  uniform."  He  discusses  the 
"vexed  question,"  citing  the  Wright- Young  and  the  Rhea  Cases,  supra. 
He  concludes: 

"Those  decisions  would  seem,  therefore,  to  settle,  U  dedslons  can  settle 
a  auestlon,  that  the  provlslona  lu  such  contracts  for  the  cutting  and  removal 
of  the  timber  within  a  fixed  period  are  not  coToianto,  but  condltl<»is." 

In  Adkins  v.  Huff,  58  W.  Va.  646,  52  S.  E.  773,  3  I..  R.  A.  (N.  S.) 
649,  6  Ann.  Cas.  246,  Huff  conveyed  to  Adkins  a  tract  of  land,  re- 
serving and  excepting  the  timber,  giving  34  months  from  the  date  of 
the  deed  to  cut  and  remove  the  timber.  Eliminating  conditions  which 
came  into  the  situation  after  the  date  of  the  deed,  the  grantor  not 
having  cut  and  removed  the  timber  within  the  period  fixed,  the  grantee, 
claiming  that  the  title  to  the  timber  became  absolute  in  him,  began  to 
cut.  The  grantor,  claiming  under  the  reservation,  applied  to  the  court 
for  an  injunction,  which  was  granted.  Upon  appeal  the  decree  was 
reversed  and  the  bill  dismissed.    Judge  Poffenbarger  said : 

"The  authorities  are  practically  uniform  In  holding  that  an  Instrument 
granting  standing  timber,  and  containing  a  clause  requiring  or  permitting  It 
to  be  removed  within  a  qieclfled  time  from  the  date  of  the  grant,  gives  no  ab- 
solute and  unconditional  title  to  the  property.  Some  courts  hold  the  right  of 
the  grantee  to  be  a  license,  others  a  lease,  and  others  a  defeasible  title  to 
the  timber.  By  the  great  weight  of  authority  it  Is  determined  that  no  right 
or  title  exists  in  the  grantee  after  the  expiration  of  the  time  spedfled  in  the 
deed  or  contract" 

In  support  of  this  conclusion  a  large  number  of  cases  from  the 
courts  of  Vermont,  Michigan,  New  York,  Minnesota,  Massachusetts, 
Wisconsin,  Ohio,  and  Maine  are  cited.  Holding  that  the  same  con- 
struction should  be  given  a  reservation  as  a  conveyance  of  timber 
with  a  time  fixed  for  cutting,  the  court  enjoined  the  ^antor  claiming 
under  the  reservation  from  cutting  after  the  expiration  of  the  time 
limit.    The  judge  said  obiter  that  if  no  time  for  cutting  was  fixed. 
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and  the  deed  contained  apt  words  to  convey  a  fee,  the  title  was  "ab- 
solute and  unconditional,"  citing  cases  from  Alabama  and  Michigan. 

In  Keystone  Lumber  &  Mining  Co.  v.  Brooks,  65  W.  Va.  512,  64 
S.  E.  614,  Judge  Brannon  cites  Adkins  v.  Huff,  supra,  but  appears 
to  reject  the  conclusion  reached.  He  does  not  overrule  it,  but,  with 
all  deference  to  the  learned  judge,  I  am  unable  to  reconcile  much  that 
he  writes,  or  his  conclusion,  wiA  the  decision  in  that  case.  It  may  be 
that  the  two  decisions  may  be  reconciled  by  noting  the  construction 
placed  on  the  language  of  die  two  deeds.  The  inference  which  I  draw 
from  the  opinion  is  that  the  learned  judge  leaned  to  the  view  that 
the  language  used  in  timbfer  deeds  fixing  a  time  within  which  the  tim- 
ber was  to  be  removed  is  to  be  construed  as  a  covenant  on  the  part 
of  the  grantee,  and  not  a  limitation  or  condition  subsequent.  The 
argument  of  counsel  for  complainant  in  this  case  finds  much  support 
in  Judge  Brannon's  opinion. 

It  is  held  by  Judge  Rose  in  CuUcn  v.  Armstrong  (D.  C.)  209  Fed. 
704,  that  according  to  the  decision  of  the  Maryland  court  a  contract 
for  the  sale  of  standing  timber,  or,  as  he  describes  it,  a  "timber  leave," 
is  personal  property ;  it  is  bought  and  sold  as  goods,  wares,  ahd  mer- 
chandise. 

I  have,  at  probably  imnecessary  length,  reviewed  the  decisions  in 
the  state  courts  in  this  circuit,  because  of  my  very  high  regard  for 
the  learning  of  the  justices,  and  a  careful  consideration  which  they 
have  given  to  the  construction  of  these  timber  deeds,  and  for  the 
additional  reason  that  I  deem  it  important  that  the  decisions  of  the 
state  and  federal  courts  in  this  circuit  shall  be  uniform. 

If  the  time  at  which  the  rights  of  the  lumber  companies,  purchasing 
timber  and  operating  large  mills  in  these  states,  be  fixed  at  the  date 
of  the  deeds,  between  the  years  1895  and  1905,  approximately,  rather 
than  at  the  dates  at  which  the  right  to  demand  extension  of  time  for 
cutting  and  removing — 1905  to  1915,  approximately — it  will  be  found 
that  in  neither  of  the  states  had  there  been  such  a  number  of  cases 
decided  as  to  constitute  authoritative  declarations  of  the  law  control- 
ling the  federal  courts.  If  the  date  of  the  deeds  be  adopted  as  the 
time  when  the  right  of  the  parties  accrued,  the  question  presented  in 
this  and  other  cases  coming  before  the  District  Courts  in  this  district 
must  be  treated  as  open  to  the  independent  judgment  of  the  federal 
court,  observing  the  principle  announced  in  Kuhn  v.  Fairmont  Coal 
Co.,  supra. 

[3]  In  the  very  carefully  prepared  brief  of  counsel  for  complain- 
ant it  is  contended  that  the  courts  of  South  Carolina,  and  therefore 
Virginia  and  North  Carolina,  have  fallen  into  error  in  holding  that 
the  clause  fixing  the  time  within  which  the  timber  shall  be  cut  and 
removed  is  a  condition  subsequent,  and  that  failure  to  comply  with 
such  provision  works  a  forfeiture  of  the  estate  in  the  timber;  that 
such  language  should  be  construed  to  be  a  personal  covenant  on  the 
part  of  3ie  purchaser  to  cut  and  remove  the  timber  within  the  time 
prescribed.  It  is  well  settled  that,  if  language  is  of  doubtful  import, 
the  court  will  construe  it  to  be  a  covenant,  for  breach  of  which  dam- 
ages may  be  recovered,  rather  than  a  condition  working  a  forfdture 
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of  the  estate.  King  v,  N.  W.  R.  R.  Co..  99  Va.  625,  39  S.  E.  701 ; 
Bangert  v.  Roper  Lumber  Co.,  169  N.  C.  628,  86  S.  E.  517.  In  the 
last-cited  case,  in  which  there  were  two  dissents,  the  court  held  that, 
tinder  the  terms  of  the  deed,  payment  was  not  required  in  advance. 
The  further  contention  is  made  that,  if  the  provision  be  construed 
as  attaching  to  the  estate  a  condition  subsequent,  the  failure  to  com- 
ply with  its  terms  does  not  work  a  forfeiture  until  action  is  taken 
by  the  party  entitled  to  take  advantage  of  the  breach,  as  by  re-entry, 
notice,  or  otherwise — ^that  failure  to  do  so  operates  as  a  waiver  of  the 
breach ;  that  a  court  of  equity  will  not  lend  its  aid  to  enforce  a  for- 
feiture of  a  condition  subsequent.  Authorities  are  cited  sustaining 
these  positicMis. 

Language  is  used  by  some  of  the  courts  indicating  that  they  treat- 
ed the  clause  limiting  the  time  for  cutting  the  timber  as  creating  a 
condition  subsequent.  It  would  seem,  however,  that  the  better  inter- 
pretation of  the  opinions  leads  to  the  conclusion  that  they  likened 
the  deeds,  and  the  estate  conveyed  to  a  base  or  qualified  fee.  Bunch 
V.  Ltunber  Co.,  supra.    This  estate  is  defined  by  Blackstone  as : 

"Such  a  one  as  has  a  qnaliflcatlon  sObJolned  thereto  and  which  mast  be  de- 
termined whenever  the  qualification  annexed  to  It  Is  at  an  end."  2  Com. 
147  (•!(»). 

In  the  note  to  Jones'  Blackstone,  the  case  of  Wiggins  Ferry  Co. 
V.  Ohio  &  M.  Ry.  Co.,  94  111.  83,  is  cited.  It  is  said  of  this  character 
of  estate: 

"It  is  true  the  estate  here  may  not  endure  forever ;  It  may  be  determined 
by  the  failure  to  use  and  employ  the  rights  and  easements  granted  la  the 
manner  prescribed  In  the  grant;  but  If  they  shall  be  so  used  and  employed 
the  grant  la  forever.  And  this  seems  to  meet  Blackstone's  definition  of  a 
qualified  or  base  fee." 

It  is  also  said  that  the  estate  created  by  the  conve)rance  is  not  prop- 
erly an  estate  on  condition,  either  precedent  or  subsequent,  but  a  base 
or  qualified  fee.    Kilpatrick  v.  Graves,  51  Miss,  432. 

Chancellor  Kent  defines  a  qualified  base  or  determinable  fee  as : 

"An  Interest  which  may  continue  forever,  but  the  estate  is  liable  to  be  de- 
termined without  the  aid  of  a  conveyance,  by  some  act  or  event  circum- 
scribing its  contlnaanoe  or  extent"    Com.  IV,  *9. 

Mr.  Justice  Walker  states  the  proposition  clearly,  saying : 

"In  no  evmt  should  we  give  a  construction  to  the  instrument  which  will 
confer  any  greater  right  or  estate  than  is  commensurate  with  the  Ob- 
ject and  purpose  of  the  parties,  as  expressed  in  It."  Jenkins  v.  Lumber  Co., 
snpra. 

It  is  manifest  that  these  "timber  contracts"  are  sui  generis,  and  in 
the  effort  to  construe  them  by  analogy  to  deeds,  or  instruments  con- 
veying land,  difficulties  are  encountered.  The  courts  which  adopt 
the  view  of  the  South  Carolina  court,  that  an  estate  vests  in  the  gran- 
tee upon  the  delivery  of  the  deed,  with  a  limitation  upon  the  time  for 
cutting  and  removing,  hold  that  upon  the  expiration  of  such  time  the 
title  "determines,"  "reverts,"  or  use  equivalent  terms,  excluding  the 
idea  that  the  clause  fixing  the  time  creates  a  condition  subsequent 
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I  have  pven  to  the  well-considered  argument  of  counsel  careful 
consideration.  They  are  confronted,  however,  with  the  fact  that  the 
Supreme  Court  of  South  Carolina,  in  accord  with  the  large  majority 
of  other  state  courts,  especially  in  this  judicial  circuit,  has,  by  an  un- 
brc^en  line  of  decisions,  held  that  the  title  to  the  timber  of  ibe  Cape 
Fear  lyumher  Company,  and  its  assignee,  determined  upon  the  failure 
to  cut  and  remove  within  a  reasonable  time,  and  that  such  time  had 
elapsed  before  Gray  brought  his  suit  against  the  Marion  County  Lum- 
ber Company,  or  it  made  a  tender  of  the  interest  and  gave  notice  of 
the  additional  time  required.  This  court  is  asked  to  disregard  the 
decision  of  the  South  Carolina  court,  and  hold  that  complainant  is  the 
owner  of  the  timber  under  the  deeds  in  trust  executed  by  the  Marion 
County  Lumber  Company,  and  that  defendant,  purchasmg  from  the 
owner  of  the  land  subsequent  to  the  decision  of  the  Gray  Case,  be 
enjoined  from  cutting.  To  so  hold  would  do  violence  to  the  wise  and 
salutary  rule  prescribed  by  the  Supreme  Court  of  the  United  States  in 
Kuhn  V.  Fairmont  Coal  Co.,  supra,  that — 

"To  avoid  confusion,  the  federal  court  should  always  lean  to  an  agreement 
with  the  state  court,  if  the  question  Is  balanced  with  doubt." 

The  wisdom  of  this  rule  followed  by  the  federal  courts  is  illustrated 
by  the  situation  presented  in  this  case,  and  other  timber  contracts,  or 
deeds,  of  the  same  character.  It  appears  from  the  state  reports  that 
parties  and  corporations  holding  deeds  for  timber  on  extensive  tracts 
of  land,  in  the  South  Atlantic  states,  containing  clauses  limiting  the 
time  for  cutting,  differing  in  some  respects,  but  substantially  similar, 
have  strongly  pressed  upon  the  state  courts  the  contention  made  here. 
The  opinions  of  the  judges  in  the  cases  cited,  and  many  others,  dis- 
close a  careful,  anxious  effort  to  give  to  the  deeds  a  fair,  reasonable 
construction.  As  said  by  Judge  Keith,  "looking  to  the  whole  deed, 
and  all"  of  its  provisions,"  and  "avoiding  irrational  consequences,"  they 
have  reached  the  conclusion  that — 

"It  was  not  the  intention  of  the  parties  to  give  an  absolute  and  uncondi- 
tional title  to  the  timber,  but  only  such  as  was  cut  •  *  •  within  the  time 
limited  by  the  deed,  and  such  extensions  thereof  as  the  grantee  was  entitled 
to  demand  upon  a  fair  construction  of  the  deed,  or  as  might  be  agreed  upon 
between  the  parties." 

While  I  am  not  inadvertent  to  the  fact  that  other  courts  have  held 
to  the  contrary,  I  concur  in  this  construction. 

It  is  urged  that  in  Crown  Orchard  Co.  v.  Dennis,  229  Fed.  652,  144 
C.  C.  A.  62,  the  Court  of  Appeals  of  this  circuit  rejected  the  con- 
struction placed  upon  the  timber  deeds  by  the  South  Carolina  court 
in  the  Flagler  and  Minshew  Cases,  and  adc^ted,  as  its  independent 
judgment,  the  rule  laid  down  in  the  Prettyman  Case,  97  S.  C.  247,  81 
S.  E.  484,  resulting  in  the  conclusion  that,  when  the  extension  clause 
gave  such  additional  time  as  the  grantee  "might  desire,"  the  doctrine 
of  reasonable  time  could  not  be  applied;  that  the  right  to  cut  and 
remove  was  unlimited.  It  will  be  noted  that  in  the  Prettyman  Case 
the  circuit  judge  of  the  state  court,  in  his  decree,  said  that  when  such 
time  was  granted  as  the  grantee  "might  desire,"  in  "unambiguous  and 
express  terms,"  the  "reasonable  time"  rule  did  not  apply;  that  "when 
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the  parties  speak  for  themselves  the  court  cannot  imply."  The  learn- 
ed judge  fixed  the  additional  time  to  cut  at  10  years,  because  "that  was 
the  time  demanded  by  the  grajntee."  He  says :  "The  plaintiff  had  thus, 
by  its  notice,  fixed  tne  duration  of  the  extension."  A  reasonable  con- 
struction of  the  language  of  the  circuit  judge  justifies  the  argument 
that  he  was  of  the  opinion  that  the  language  of  the  deed  excluded  the 
application  of  the  "reasonable  time"  rule.  The  Chief  Justice  in  a  per 
curiam  opinion  says  that,  "for  the  reasons  therein  set  forth,  the  judg- 
ment is  affirmed."  Judge  Watts,  in  his  dissenting  opinion,  suggests 
that,  by  adopting  the  decree  "as  the  judgment  of  this  court,"  it  was 
committed  "to  a  decision  and  a  policy  that  will  be  far-reaching  in  its 
effect  and  prejudge  other  cases  of  similar  character."  This  case  was 
strongly  pressed  upon  the  federal  court  in  the  argument  of  the  Crown 
Orchard  Case.    Judge  Knapp  says : 

"It  Is  not  necessary  tor  us  to  afflnn  tbat  the  Prettyman  Case  established  a 
rule  of  property  In  South  Carolina  which  we  are  bound  to  apply.  We  follow 
It  upon  the  question  in  dispute,  not  merely  out  of  deference  to  the  court 
which  decided  It,  but  because  the  dedsion  commends  itself  to  our  Judgment 
88  Just  and  correct"' 

From  this  language  it  is  argued  in  this,  and  other,  cases  that  this 
cotirt  is  bound,  as  by  an  authoritative  declaration  of  the  law,  to  hold 
that  the  Cape  Fear  I^umber  Company  and  complainant,  its  assignee, 
is  entitled  to  an  unlimited  and  unlimitable  time  to  cut  and  remove  the 
timber.  The  language  quoted,  without  limitation,  is  capable  of  that 
construction.  It  may  be  suggested  that,  in  saying  that  the  judgment 
in  the  Prettyman  Case  was  "for  the  reasons  given  affirmed,  the  Chief 
Justice  was  referring  to  the  fact  that  the  period  of  10  years  was 
fixed  because,  as  stated  by  the  circuit  judge,  that  was  the  time  fixed  by 
the  plaintiff,  thus  limiting  the  scope  of  the  per  curiam  opinion  of  the 
court.  However  this  may  be,  it  is  manifest  that  the  learned  judge  in 
his  opinion  in  the  Crown  Orchard  Case  did  not  intend  to  hold  that 
the  deed  conferred  an  unlimited  time  to  cut.  He  says  that  the  exer- 
cise of  the  right  conferred  by  the  deed  "must  be  an  honest  and  justi- 
fiable desire,  not  a  pretended  or  fantastic  desire.  In  short,  we  take 
the  phrase  to  mean  such  additional  time  as  may  be  reasonably  desired 
by  the  party  having  the  right  to  an  extension.  The  court  remanded 
the  case,  with  direction  to  the  court  below  to  fix  the  time,  etc. 

Referring  to  the  Prettyman  Case,  supra,  it  is  worthy  of  note  that  the 
decision  was  rendered  on  April  23,  1917,  and  the  decision  in  the 
Minshew  Case  on  April  27,  1917.,  Judge  Watts,  who  wrote  in  the 
Minshew  Case,  makes  no  reference  to  the  decision  in  the  other  case, 
although  he  reviews  all  of  the  other  decisions  of  the  court  relating  to 
Ae  construction  of  timber  deeds.  There  were  differentiating  facts  in 
the  cases.  As  we  have  seen,  the  Minshew  Case  is  cited  as  the  author- 
itative declaration  of  the  law  in  the  Gray  Case. 

I  have  given  to  the  language  used  by  the  court  in  the  Crown  Orchard 
Case  careful  consideration,  and  said  this  much  to  exclude  the  sugges- 
tion that  I  did  not  regard  it  as  controlling  authority  in  like  cases.  I 
shall  indulge  the  hope  that  my  decree  in  this  may  be  reviewed,  so  that, 
without  regard  to  the  conclusion  reached,  the  District  Judges  in  this 
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circuit,  and  the  parties  who  have  large  interests  involved  in  such  con- 
tracts, may  be  advised  what  construction  the  federal  courts  will  place 
upon  these  deeds. 

[4]  I  conclude  that  the  deed  from  Peele  to  the  Cape  Fear  Lumber 
Company  vested  in  the  grantee  a  present,  estate  in  the  timber  trees, 
with  the  right  to  begin  cutting  and  removing  them  within  a  reasonable 
time  computed  from  the  date  of  the  deed ;  that,  upon  failure  to  begin 
cutting  within  such  time,  the  title  to,  and  estate  in,  the  timber  deter- 
mined and  reverted  to  the  owner  of  the  land  or  his  grantee,  Gray; 
that,  by  the  failure  to  begin  cutting  the  timber  within  the  time  elapsing 
between  the  date  of  the  deed  and  the  institution  of  the  suit  by  Gray 
against  the  Marion  County  Lumber  Company — 14  years — ^the  right, 
title,  and  estate  to  the  timtier  vested  in  the  lumber  company,  and  such 
rights  as  vested  in  complainant  by  virtue  of  the  deeds  in  trust  deter- 
mined and  reverted  to  Gray,  the  owner  of  the  land ;  that  by  the  deed 
from  Gray  to  defendant  he  became  the  owner  of  the  timber,  wiA  the 
right  to  cut  and  remove  it,  according  to  the  terms  and  provisions  of 
the  deed  under  which  he  claims. 

This  construction  of  the  deed  disposes  of  several  interesting  ques- 
tions discussed  by  counsel,  upon  the  theory  that  defendant's  title  was 
dependent  upon  a  forfeiture  wrought  by  breach  of  a  condition  sub- 
sequent. It  also  renders  unnecessary  the  discussion  of  questions  pre- 
sented by  defendant. 

The  motion  for  an  injunction  is  denied,  and  the  bill  dismissed,  at 
the  cost  of  complainant. 


AMMON  &  PERSON  v.  NARJRAGANSETT  DAIRY  OO.,  limitefl. 

(DUtrict  Court,  D.  Rhode  Island.    December  12,  1918.) 

No.  74. 

Tiude-Mahbo9  and  Trade-Naues  ®=>g8 — Snrr  fob  XvTRisataann — Rkoovebt 
OF  Damaoks  and  Pbofits. 

The  right  to  an  Injunction  against  the  future  use  of  a  single  word 
forming  part  of  complainants'  trade-mark,  and  which  It  afterward  used 
alone,  does  not  carry  the  right  to  an  accounting,  covering  time  when  such 
word  alone  was  only  used  by  defendant  In  good  faith,  and  on  pactcages 
clearly  Identified  as  its  own. 

In  Equity.  Suit  by  Ammon  &  Person  against  the  Narragansett 
Dairy  Company,  Limited.  On  complainants'  motion  for  entry  of  de- 
cree. 

See,  also,  252  Fed.  276. 

Edwards  &  Angell,  of  Providence,  R.  I.,  for  plaintiffs. 

Wilson,  Gardner  &  Churchill,  of  Providence,  R.  I.,  for  defendant 

BROWN,  District  Judge.  Though  the  opinion  already  filed  (252 
Fed.  276)  holds  that  the  plaintiffs  are  entitled  to  an  injunction,  and 
that  the  defendant's  cross-bill  must  be  dismissed,  yet  it  appears  that 
the  former  Narragansett  Dairy  Company  had  used  as  a  trade-mark 

^sFor  oUier  cues  see  same  topic  *  KEY-NUMBER  In  aU  Kej-Nombered  Dlxwta  A  Index* 
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applied  to  goods  the  word  "Queen"  alone  for  about  three  years  prior 
to  any  use  of  the  word  alone  by  the  plaintiffs  as  a  trade-mark  applied 
to  goods.  This  use  by  that  company  or  bj'  the  defendant  had  been 
very  substantial  and  continuous  in  New  England  and  elsewhere  from 
1909  to  September  29,  1915,  the  date  of  plaintiffs'  notice  to  defendant; 
such  use  being  without  fraudulent  intent  to' imitate  plaintiffs'  goods, 
and  so  far  as  appears  without  actual  deception  of  purchasers.  This 
has  a  most  important  bearing  on  plaintiffs'  right  to  an  accounting  of 
profits  and  assessment  of  damages. 

The  goods  of  both  these  manufacturers  were  sold  as  their  own  prod- 
uct to  persons  who  ordered  of  them  as  manufacturers.  While  plain- 
tiffs' cartons  for  one-pound  packages,  bearing  the  word  "Queen,"  first 
used  in  1912,  bore  no  marks  indicating  that  Ammon  &  Person,  the 
plaintiffs,  who  were  wholesalers  and  not  manufacturers,  were  connect- 
ed in  any  way  with  the  goods,  the  cartons  of  the  two  corporations 
were  so  conspicuously  marked  with  their  names  as  manufacturers  that 
it  is  impossible  to  believe  that  any  purchaser  of  these  either  at  whole- 
sale or  retail,  could  have  supposed  he  was  getting  goods  of  the  plain- 
tiffs. Were  it  not  for  the  earlier  use  of  plaintiffs'  trade-mark,  "Queen 
of  the  West,"  and  evidence  showing  that  this  had  been  abbreviated  to 
the  trade-name  "Queen,"  not  used  as  a  trade-mark  before  1912,  the 
plaintiffs  would  be  entitled  to  no  relief. 

By  reason  of  differences  in  the  facts,  Hanover  Milling  Co.  v.  Met- 
calf,  240  U.  S.  403,  36  Sup.  Ct.  357,  60  L.  Ed.  713,  seems  insufficient 
to  sup^rt  defendant's  cross-bill.  Yet  that  case  is  important  for  the 
recognition  that  it  gives  to  the  rights  of  one  who,  in  good  faith  and 
without  notice,  has  built  up  a  trade  in  a  special  territory,  and  to  the 
principle  that  the  earlier  adopter  may  not  monopolize  marks  where  his 
trade  has  never  reached,  and  where  the  mark  signifies,  not  his  goods, 
but  those  of  another. 

The  plaintiffs'  contention  that  the  word  "Queen"  alone  had  become 
so  associated  with  plaintiffs'  goods,  that  it  meant  to  the  public  plain- 
tiffs' goods,  and  that  therefore  defendant's  profits  are  presumably  due 
to  that  meaning,  finds  little  support  in  the  evidence.  The  contention 
is  based  rather  upon  a  theoretical  presumption  than  upon  any  substan- 
tial testimony. 

To  apply  in  this  case  a  presumption  that  purchasers  who  ordered 
goods  from  the  defendant's  factory,  or  who  purchased  goods  packed  in 
defendant's  cartons  (which  could  not  be  mistaken  for  plaintiffs'),  did  so 
because  of  any  knowledge  of  plaintiffs'  reputation  or  connection  with 
the  goods,  would  be  highly  unreasonable.  Presumptions  are  never  al- 
lowed against  ascertained  and  established  facts;  when  these  appear, 
presimiptions  disappear.  Lincoln  v.  French,  105  U.  S.  617,  26  L.  Ed. 
1189. 

Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  Co.,  240  U.  S'.  251,  36  Sup. 
Ct.  269, 60  L.  Ed.  629,  has  slight  application  to  the  facts  of  the  present 
case.  In  that  case  of  fraudulent  imitation  the  court  applied  the  prin- 
ciple applicable  in  cases  of  tortious  confusion  of  goods.  240  U.  S.  262, 
36  Sup.  Ct  269,  60  I^.  Ed.  629.  It  is  to  be  noted  that  the  exclusion 
from  an  accounting  of  sales,  where  the  infringing  mark  was  accom- 
254  F.— 14 
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panied  by  matter  clearly  indicating  that  the  goods  were  of  the  defend- 
ant's manufacture,  was  affirmed.  240  U.  S.  255,  260,  36  Sup.  Ct  269, 
60  L.  Ed.  629.  See,  also?  Wolf  Bros.  Co.  v.  Hamilton-Brown  Shoe 
Co.,  206  Fed.  611,  619,  124  C.  C.  A.  409.  The  rule  applicable  in  cases 
of  confusion  of  goods  extends  no  furtherxthan  necessity  requires.  See 
cases  cited  in  Bouvier's  Law  Diet.  (Rawle's  3d  Ed.)  vol.  1,  pp.  605,  606. 
In  Westinghouse  Co.  v.  Wagner  Mfg.  Co.,  225  U.  S.  604,  618,  619, 
32  Sup.  Ct.  691,  696  (56  L.  Ed.  1222).  it  was  said: 

"The  Inseparable  profit  must  be  given  to  the  patentee  or  Infringer.  The 
loss  had  to  fall  on  the  Innocent  or  the  guilty.  In  such  an  alternative  the  law 
places  the  loss  on  the  wrongdoer." 

But  only  in  such  alternative  is  the  rule  applicable.  Whether  such  al- 
ternative exists  is  a  matter  of  fact,  and  not  of  law.  It  would  be  al- 
together too  sweeping  a  proposition  to  say  that,  irrespective  of  par- 
ticular circumstances,  a  court  should  hold  that  a  sale  of  goods  bearing 
a  trade-mark  was  due  to  such  trade-mark;  for  it  is  familiar  knowl- 
edge that  in  the  sales  of  many  goods  bearing  trade-marks  the  trade- 
mark is  a  negligible  factor,  and  this  would  seem  especially  true  of  many 
ordinary  articles  of  consumption.  Whether  or  not  thingfs  which  are 
mixed  can  be  separated  cannot  be  determined  as  a  matter  of  law.  On 
the  contrary,  in  many  cases  it  may  be  quite  obvious  that  marks  af- 
fixed to  goods  could  have  played  but  an  insignificant  part  in  the  sale. 
As  was  said  (225  U.  S.  on  page  620,  32  Sup.  Ct  696  [56  L.  Ed.  1222]) 
in  the  opinion  last  cited: 

"The  rule,  however,  is  not  intended  to  penalize  tlie  infringer,  nor  to  give 
the  patentee  profits  to  which  he  is  dearly  not  entitled.  So  that  where,  by 
general  evidence^  expert  testimony,  or  otherwise,  it  is  shown  that  bis  i>ateDt 
is  of  relatively  small  value,  it  will  often  be  possible  to  prove  that,  at  the  ut- 
most, It  could  not  have  contributed  to  more  than  a  given  amount  of  the  profits. 
Iiupton  T.  White,  16  Vesey,  Jr.,  432-140.  In  such  cases,  except  possibly  against 
one  who  had  concealed  .or  destroyed  evidence  or  been  guilty  of  gross  wrong, 
the  plaintiff's  recovery  cannot  exceed  the  amount  thus  proved,  even  tbou^  It 
be  Impossible  otherwise  more  precisely  to  apportion  the  profits." 

The  burden  is  upon  the  plaintiffs  to  prove  the  existence  of  profits 
attributable  to  their  trade-mark  and  to  demonstrate  that  they  are  im- 
possible of  accurate  or  approximate  apportionment.  225  U.  S.  622, 
32  Sup.  Ct.  691,  56  L.  Ed.  1222. 

The  plaintiffs  in  this  case  are  met  by  the  fact  that  their  trade-mark 
"Queen  of  The  West"  and  the  trade-mark  "Queen"  are  not  the  same, 
but  the  resemblance  is  partial.  That  the  word  "Queen"  alone,  when 
applied  as  a  trade-mark,  did  not  mean  to  the  public  generally  the  goods 
of  the  plaintiff,  but  did  mean  for  a  period  of  about  three  years  htton 
the  use  of  the  trade-mark  "Queen"  the  goods  of  manufacturers  who 
sold  the  goods  as  their  own  product,  and  who  had  associated  their 
own  name  with  the  word  "Queen"  so  conspicuously  as  to  exclude  any 
reasonable  presumption  that  the  purchaser  of  cartons  so  marked,  or 
the  purchaser  from  salesmen  representing  the  manufactm'ers,  or  who 
ordered  their  goods  from  the  factory,  could  have  been  mistaken. 

Under  this  state  of  things,  it  is  evident  that  to  call  upon  the  defend- 
ant to  produce  a  specific  account  of  the  goods  sold  upon  orders  sent  to 
its  factory,  or  taken  by  salesmen  from  purchasers  who  knew  ther 
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were  getting  the  defendant's  goods,  would  be  inequitable,  and  that  the 
expense  and  burden  of  such  an  accounting  would  be  wholly  dispro- 
portionate to  any  possible  advantage  that  could  result  to  the  plaintiffs. 
The  plaintiffs  must  establish  their  right  to  the  assistance  of  a  court 
of  equity,  not  through  the  abstract  propositions  of  law  enunciated  in 
cases  of  a  different  character,  but  upon  the  facts  of  the  present  case. 
There  is  no  testimony  that  any  mistake  was  ever  made  by  purchasers. 
There  is  affirmative  evidence  that  no  mistake  was  made  to  the  knowl- 
edge of  the  officials  of  the  two  Narragansett  Dairy  Companies. 

The  plaintiffs'  equity  rests  upon  its  showing  of  a  prior  use/ of  the 
trade-mark  "Queen  of  The  West"  and  of  the  trade-name  "Queen." 
It  is  a  hardship  to  the  defendant  that  it  should  be  deprived  of  the 
benefits  of  a  trade-mark  corresponding  to  the  trade-name  earlier  used 
in  connection  with  plaintiffs'  business.  The  plaintiffs'  right  to  an  in- 
junction is  not  free  from  doubt,  but  seems  justified  in  order  to  pre- 
vent confusion  likely  to  arise  in  the  natural  expansion  of  trade.  240 
U.  S.  420,  36  Sup.  Ct.  357,  60  L.  Ed.  713.  In  view  of  the  peculiar 
circumstances  of  this  case,  it  seems  both  impracticable  and  inequitable 
to  impose  upon  the  defendant  the  burden  of  an  accounting  or  assess- 
ment of  damages.  Ludington  Novelty  Co.  v.  Leonard,  127  Fed.  155, 
62  C.  C.  A.  269;  Rushmore  v.  Badger  Brass  Mfg.  Co.,  198  Fed.  379, 
117  C.  C.  A.  255;  G.  &  C.  Merriam  Co.  v.  Saalfield,  198  Fed.  369, 
377,  378,  117  C.  C.  A.  245;  Worcester  Brewing  Corp.  v.  Refer  & 
Co..  157  Fed.  217,  84  C.  C.  A.  665;  G.  &  C.  Merriam  Co.  v.  Ogilvie, 
170  Fed.  167,  95  C.  C.  A.  423 ;  Keystone  Type  Fdy,  Co.  v.  Portland 
Pub.  Co.  (C,  C.)  180  Fed.  301,  and  cases  cited. 

While  some  of  these  cases  relate  to  unfair  competition  rather  than 
to  trade-mark  infringement,  yet  they  discuss  principles  which  seem 
equally  applicable  to  both  classes  of  cases  in  respect  to  the  question  of 
an  accounting,  since  the  common  law  of  trade-marks  is  but  a  part  of 
the  broader  law  of  unfair  competition.  See  Hanover  Milling  Co.  v. 
Metcalf,  240  U.  S.  413,  36  Sup.  Ct.  357,  60  L.  Ed.  713. 

The  plaintiffs'  draft  decree  is  not  in  all  respects  in  conformity  with 
equity  rule  71  (198  Fed.  xxxviii,  115  C.  C.  A.  xxxviii).  The  defend- 
ant's proposed  draft  seems  both  to  conform  to  the  rule  and  to  cover 
all  that  plaintiffs  are  entitled  to  under  this  and  the  former  opinion. 

A  decree  in  the  form  proposed  by  the  defendant  will  be  entered  by 
the  clerk  as  of  this  date. 


UNITED  STATES  v.  SIXTY-FIVE  CASES  OF  GliOVB  LEATHER 
(KARPLUS  &  HERZBERGER,  Claimants). 

(District  Court,  N.  D.  New  York.    December  27,  191&) 

L  JUDOJfflHT  «=»299(1) — FlWAL  JPDQlfENT — EXPIRATION  OF  TEBIL 

A  District  Court  loses  power  ovet  Its  own  final  Judgments  at  the  close 
of  the  term  at  which  rendered.  If  such  term  Is  not  continued  for  the  pur- 
pose of  the  partlcnlar  case. 
2.  Dismissal  and  Nonsuit  «=381(3) — "Final  Judgment" — Rbinstatbmbnt. 

A  doi^et  entry  of  dismissal,  made  pursuant  to  an  order  of  the  District 
Court  Intended  to  clear  Its  docket  of  stale  cases,  lield  not  a  "final  Judg- 
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ment,"  depriving  the  court  of  power  to  reinstate  tbe  cause,  tbon^  Qie 
term  had  expired. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Final  Judgment] 

S.   DlSMISSAI.  AND  NOWSTTTT  ®=9S1(3) — RbIWSTATINO  CATJBB — ^LACHES. 

Wbere,  after  a  docket  entry  of  dismissal  was  made  under  a  general 
order,  the  United  States  attorney  pat  tbe  case  on  the  calendar  at  two 
different  terms,  and  It  was  postponed  at  the  Instance  of  defendant,  or  by 
agreement,  held,  that  restoration  of  the  case  to  the  docket  cannot  be 
denied,  on  the  theory  that  the  United  States  was  guilty  of  ladies. 

At  Law.  Proceeding  by  the  United  States  for  the  forfeiture  of 
Sixtjr-Five  Cases  of  Glove  Leather,  claimed  by  Karplus  &  Herzberger. 
Application  by  the  United  States  to  revive  and  restore  to  the  calendar 
such  cause,  opposed  by  the  claimants.  Dismissal  vacated,  and  cause 
restored  to  docket. 

This  is  an  amplication  to  revive  and  restore  to  the  calendar  of  this 
court  the  above-entitled  cause,  to  the  end  that  the  prosecution  and 
trial  thereof  may  be  proceeded  with.  The  claimants  oppose  the  mo- 
tion or  application  mainly  on  the  ground  that  the  case  has  been  dis- 
missed by  this  court,  and  that,  as  the  term  at  which  dismissed  had  pass- 
ed and  ended  before  the  application  was  made,  the  court  is  now  with- 
out jurisdiction  or  power  to  open  and  restore  the  case  to  the  calendar, 
or  take  any  action  in  the  case.  Laches  is  also  urged,  and  it  is  further 
claimed  that  this  court  never  acquired  jurisdiction. 

D.  B.  Lucey,  U.  S.  Atty.,  of  Ogdensburg,  N.  Y. 
Brown  &  Gerry,  of  New  York  City  (Walter  H.  Dodd,  of  New  York 
City,  of  counsel),  for  claimants. 

RAY,  District  Judge.  In  1912,  a  special  s^ent  of  the  Treasury  De- 
partment of  the  United  States  actually  seized  65  cases  of  glove  leather 
which  had  been  imported  into  the  United  States  from  Germany  on 
the  ground  same  had  been  fraudulently  undervalued.  The  goods  be- 
fore such  seizure  were  in  the  actual  possession  of  one  Joseph  Bondy  at 
Gloversville,  N.  Y.,  in  the  Northern  district,  who  was  the  acting  agent 
of  Karplus  &  Herzberger,  of  Germany,  and  who  were  the  owners,  con- 
signors, and  importers. 

An  agreement  was  entered  into  between  such  importers,  represented 
by  Mr.  Bondy  and  the  United  States,  acting  through  the  Treasury  De- 
partment, by  which  $6,000  was  to  be  and  was  deposited  by  such  im- 
porters with  the  collector  of  customs  at  Albany,  N.  Y.,  Northern  dis- 
trict of  New  York,  as  representing  such  goods  and  in  place  of  same 
and  as  representing  their  maJcimum  value,  and  which  agreement  con- 
tained the  following : 

"In  event  of  any  Judgment  of  forfeiture  or  otherwise  being  obtained,  or 
in  event  that  any  liability  arising  from  the  Importation  of  said  merchandise 
shall  accrue  to  the  United  States,  in  so  far  as  the  said  sum  of  $6,000  ma;  be 
applicable,  It  shall  be  applied  to  the  satisfaction  in  settlement  of  such  lia- 
bility or  judgment" 

The  United  States,  acting  by  the  agent  of  the  Treasury,  thereupon 
relinquished  and  surrendered  possession  of  the  said  glove  leather  to 
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said  Bondy,  representing  Karplus  &  Herzberger,  who  disposed  of  such 
property.  The  said  $6,000  so  deposited  was  subsequently  paid  over 
to  the  collector  of  customs  in  the  city  of  New  York  and  is  now  in  his 
hands  awaiting  the  final  disposition  of  this  case. 

On  the  16th  day  of  January,  1914,  this  action  was  commenced  for 
the  forfeiture  of  such  glove  leather  on  the  grounds  same  had  been 
vindervalued  and  a  writ  was  issued.  Same  was  returned  with  the  fol- 
lowing return  indorsed  thereon  by  the  United  States  marshal : 

"Not  executed  by  direction  of  United  States  attorney.  The  claimant  has  filed 
a  bond  for  $6,000  to  cover  any  damages  which  the  government  might  re- 
cover, and  the  d^endants'  property  was  returned  to  them." 

The  said  $6,000  was  then  in  the  hands  of  the  United  States  under 
the  agreement  referred  to.  From  November  10,  1914,  when  issue  was 
joined,  until  about  February,  1918,  no  further  action  was  taken.  In 
the  meantime  another  case  had  been  pending,  involving  some  of  the 
question  involved  in  this  case,  and  there  had  been  a  change  in  the  office 
of  the  United  States  attorney  for  the  Northern  district  of  New  York. 

On  the  14th  day  of  November,  1917,  this  court,  on  its  own  motion, 
made  and  entered  a  general  order  during  the  continuance  of  the  Oc- 
tober term  held  at  Auburn,  N.  Y.,  wherein  and  whereby  it  was — 

"Ordered,  that  in  all  cases  at  law  now  pending  in  the  Northern  district  of 
New  York,  or  hereafter  docketed  and  pending,  and  where  action  Is  not 
stayed  or  enjoined  by  a  court  or  a  judge  of  competent  Jurisdiction,  in  which 
no  action  has  been  or  is  taken  by  the  attorneys  or  parties,  or  either  of  them, 
within  the  two  years  last  past,  or  following  such  docketing  in  cases  here- 
after docketed,  the  same  be  dismissed  for  want  of  prosecution,  without  prej- 
udice, and  that  the  derk  enter  in  the  docket  of  such  cases  the  words  'Dis- 
missed W.  P.,'  which  shall  mean  dismissed  without  prejudice:  Provided, 
however,  that  on  application  and  motion  of  either  party,  and  for  cause  shown, 
such  cause  so  dismissed  may  be  revived,  and  Its  prosecution  resumed  or  con- 
tinued ;  and  provided,  fnrtbo*,  that  such  'dismissal  W.  P.'  in  such  cases  shall 
not  make  the  clerk  of  this  court  responsible"  for  certain  fees,  etc. ;  "it  appear- 
ing tliat  sodi  docket  fee  Is  not  taxable  until  the  cose  is  finally  disposed  of," 
etc. 

The  reason  for  this  order  and  the  action  of  the  clerk  under  it  was 
to  clear  the  docket  of  the  court  of  old  and  stale  cases  many  of  which 
had  been  settled  or  otherwise  disposed  of,  but  which  appeared  on  the 
docket  of  the  court  to  be  live  cases.  It  is  apparent  from  the  order  it- 
self that  it  was  not  the  purpose  to  finally  dispose  of  the  cases,  or  to 
enter  any  final  judgment  or  order  of  dismissal,  but  to  leave  such  cases 
open  to  be  proceeded  with  on  a  proper  showing.  It  is  true  no  pro- 
vision was  inserted  in  the  order  continuing  the  term  or  terms  at  or 
during  which  such  entries  on  the  docket  of  the  court  might  be  made. 
No  formal  orders  of  dismissal  were  made. 

[1,2]  The  main  question  is:  Has  the  court  lost  jurisdiction  and 
control  of  such  cases,  so  that  it  is  powerless  to  proceed  with  a  case,  if 
"on  application  and  motion  of  either  party,  and  for  cause  shown,"  the 
court  sees  fit  to  revive  and  continue  the  prosecution  of  the  case  as 
prtjvided  in  the  order  itself.  The  terms  of  court  in  the  Northern  dis- 
trict are  fixed  by  statute,  and  one  term  continues  until  the  beginning  of 
another;  but  the  court  may  and  often  for  cert^n  purposes  continues 
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a  term  into  and  even  far  beyond  another  and  succeeding  term.  In  this 
case  the  entry  on  the  docket  of  the  court,  "Dismissed  W.  P.,"  was  made 
during  the  October,  1917,  term  which  ended  with  the  beginning  of 
the  Etecember,  1917,  term.  But  in  January  or  February,  1918,  notice 
of  trial  in  this  case  was  served,  and  not  returned  for  the  February, 
1918,  term,  and  the  cause  was  put  over  that  term  by  consent,  and  it 
was  again  noticed  for  the  April,  1918,  term,  and  again  adjourned  to 
the  subsequent  or  October,  1918,  term  of  this  court.  The  order  of  this 
court,  above  referred  to  and  quoted  in  part,  was  not  made  on  notice 
to  parties  or  their  attorneys,  and  the  attorneys  for  the  claimants  herein 
state,  what  is  undoubtedly  true,  that  until  during  the  October,  1918, 
term  they  were  not  aware  of  such  order.  It  is  quite  true,  I  Ihink,  that 
a  United  States  District  Court  may  lose  its  powfer  over  its  own  "final" 
judgments  at  the  close  of  the  term  at  which  rendered,  if  such  term  is 
not  continued  for  the  purposes  of  the  particular  case,  or  of  particular 
cases  including  the  one  in  question.  In  Bronson  v.  Schulten,  104  U.  S. 
410,  26  L.  Ed.  797,  the  court  said: 

"But  it  is  a  rule  equally  well  eetaUisbed  that  after  the  term  has  ended  all 
final  Judgments  and  decrees  of  the  court  pass  beyond  its  control,"  eta 

In  United  States  v.  Mayer,  235  U.  S.  55-67,  35  Sup.  Ct  16,  19,  59  L. 
Ed.  129,  the  court  said : 

"In  the  absoice  of  a  statute  providing  otherwise,  the  general  principle 
obtains  that  a  court  cannot  set  aside  or  alter  its  final  judgment  after  the 
expiration  of  the  term  at  wlilch  it  was  entered,"  etc. 

The  docket  entry  of  dismissal  in  the  instant  case  as  fully  appears  by 
the  order  pursuant  to  which  made  was  not  a  "final"  dismissal  or  judg- 
ment or  disposition  of  the  case,  nor  was  it  intended  to  be.  On  the 
other  hand,  it  was  expressly  provided  in  the  order  that  the  action 
might  be  revived,  and  its  prosecution  proceeded  with  and  continued, 
on  application  and  showing  made.  The  purpose  was  to  dear  the 
docket  of  stale  cases,  but  not  to  deprive  the  parties  of  the  right  to  be 
heard  and  to  proceed  with  their  cases,  if  the  court  so  ordered.  The 
power  of  the  court  to  deprive  the  parties  of  such  right  may  well  he 
questioned.  I  think  it  a  strained  construction  to  hold  that  such  dis- 
missal was  a  final  judgment  in  the  case,  and  that  such  is  not  the  effect 
of  the  action  taken.  The  other  questions  raised  on  this  motion  should 
not  be  now  disposed  of,  except  that  of  laches. 

[3]  The  record  shows,  as  stated,  that  after  such  order  was  nuide 
the  United  States  attorney  put  the  case  on  the  calendar  at  two  different 
terms,  and  that  the  trial  was  postponed  at  the  instance  of  the  defend- 
ant, or,  at  least,  by  agreement.  The  United  States"  was  not  guilty  of 
laches  certainly.  The  other  questions  should  be  raised  and  presented 
at  the  trial.  I  express  no  opinion  whether  or  not  the  court  was  with- 
out jurisdiction  by  reason  of  the  fact  that  by  agreement  of  the  par- 
ties money  was  substituted  for  the  property  itself,  and  held  by  the 
United  States  in  place  thereof;  the  importer,  on  the  faith  and  basis 
of  the  stipulation  and  substitution,  taking  and  disposing  of  the  prop- 
erty itself. 

There  will  be  an  order  vacating  the  dismissal  and  restoring  the  case 
to  the  docket  for  trial  in  due  course  on  due  notice. 
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BROWN  V.  SPELMAN  et  al. 
(DiBtrict  OoDit,  B.  D.  New  Xoric    June  3,  1018.) 

1.  AKifT  AND  Navt  «=320 — Skiobctive  Skbvice  Act— Pbookedikgs  Bkfobx  Lo- 

CAI.  AKD  DiSTBICT  BoABDB. 

In  Tlew  of  ttxe  regulations  promulgated  by  the  Piesident  under  the 
Selective  Service  Act,  local  boards  provided  for  by  the  act  have  the  wid- 
est possible  latitude  f»r  the  purpose  of  Informing  themselves  of  the  truth 
or  falsity  of  statements  made  by  registrants,  and  such  boards  are  not 
In  any  way  restricted  to  what  would  be  competent  legal  evidence  in  any 
Judicial  proceeding. 

2.  Abjct  and  Navt  9=920 — Seuectivi!  Sebviob  Act — Rei-ist  in  CkiUKTS. 

The  dvll  courts  can  grant  relief  from  orders  of  local  and  district  boards 
provided  for  by  the  Selective  Draft  Act  only  where  such  boards  have 
acted  without  or  In  excess  of  their  Jurisdiction,  or  the  proceedings  have 
been  unfair,  or  show  an  abuse  of  discretion ;  hence,  where  the  boards.  In 
disposing  of  registrant's  claim  that  he  was  over  the  age  prescribed  In  the 
act  and  that  his  name  should  be  stricken  from  the  list,  followed  the  regu- 
latlcms,  eta,  no  relief  could  be  granted  by  the  courts. 

At  Law.  Application  by  Sam  Brown  for  writ  of  certiorari,  or  writ 
of  mandamus,  directed  to  James  J.  Spelman  and  others,  as  members  of 
the  Local  Board  for  Division  No.  35  of  the  Borough  of  Brooklyn,  City 
of  New  York,  and  Charles  J.  Pflug,  as  Adjutant  General  of  the  State 
of  New  York.    Application  denied.  , 

Solomon  S.  Schwartz,  of  Brooklyn,  N.  Y.,  for  plaintiff. 

Melville.  J.  France,  U.  S.  Atty.,  of  Brooklyn,  N.  Y.,  for  defend^ts. 

GARVIN,  District  Judge.  This  is  an  application  for  a  writ  of  cer- 
tiorari, or  a  writ  of  mandamus,  directing  the  defendants,  who  are 
members  of  a  local  board  in  the  city  of  New  York,  created  under  the 
provisions  of  the  act  of  Congress,  known  as  the  Selective  Service  Law, 
approved  May  18,  1917  (40  Stat.  76,  c.  15),  and  the  adjutant  general 
of  the  state  of  New  York,  to  strike  the  plaintiff's  name  from  the  list 
of  persons  r^stered  under  the  Selective  Service  Law,  and  asking  that 
a  writ  of  pr<^ibition  be  issued,  restraining  the  defendants  from  in- 
ducting the  plaintiff  into  military  service. 

The  petition  sets  forth  that  on  June  5,  1917,  the  petitioner  was  over 
the  age  of  31  years ;  that  on  that  day  he  appeared  before  the  registra- 
tion board  of  the  158th  precinct  of  the  county  of  Kings,  city  and  state 
of  New  York,  and  stated  to  said  board  that  he  was  hpm  April  17, 
1886;  that  three  members  of  the  board  said  that  he  would  not  have 
to  register,  as  he  was  past  the  age  of  31  years;  that  one  member,  who 
appeared  to  be  the  chairman  of  the  board,  after  a  telephone  conversa- 
tion with  some  one,  informed  the  petitioner  that  he  would  have  to 
register  on  a  doubt,  but  that,  if  it  appeared  subsequently  that  he  was 
not  subject  to  registration,  his  name  would  be  stricken  from  the  roll ; 
that  the  petitioner,  beheving  at  the  same  time  that  he  was  not  liable 
to  military  duty  under  the  Selective  Service  Law,  so  registered;  that 
he  subsequently  discovered  that  he  was  not  liable  to  military  duty  un- 
der the  law,  and  made  application  in  writing  to  local  hoard  for  divi- 
sion 35,  of  which  the  defendants  Spelman,  Walsh,  and  Pflug  are  mem- 

4s9For  oUier  com*  we  nme  topic  4  KJBIT-NUHBBR  in  all  Ker-NnmlMrad  DtgMts  A  Indwea 

Digitized  by  VjOOQIC 


216  254  FBOBRAL  BBFOBTEB 

bers,  to  cancel  his  registration  and  to  strike  his  name  from  the  list  of 
persons  certified  for  military  duty,  which  the  defendants  refused  to  do; 
that  the  petitioner  then  offered  to  produce  witnesses  to  prove  that 
he  was  over  the  age  of  31  years  on  June  5,  1917,  but  said  defendants 
refused  to  grant  a  hearing,  at  the  same  time  stating  to  petitioner  that 
he  would  have  to  submit  his  claim  and  proof  in  writing ;  that  the  peti- 
tioner has  submitted  his  claim  in  writing  to  the  said  local  board,  and 
also  affidavits,  made  by  himself  and  other  persons,  stating  that  he 
was  born  on  April  17,  1886;  that  said  local  board  members  subse- 
quently informed  petitioner  that  they  had  forwarded  his  claim  and 
affidavits  to  the  adjutant  general  of  the  state  of  New  York ;  that  there- 
after the  petitioner  received  a  communication  from  the  adjutant  general 
of  the  state  of  New  York  requiring  him  to  produce  further  proof  of 
his  age,  including  a  requirement  to  produce  his  birth  certificate;  that 
the  petitioner  thereupon  forwarded  to  the  adjutant  general  his  (peti- 
tioner's) affidavit,  stating  that  he  was  not  in  possession  of  a  birth  cer- 
tificate and  could  not  obtain  one,  as  the  province  in  which  he  was  bora 
is  now  under  German  occupation.  In  addition  to  this  affidavit  the  peti- 
tioner also  forwarded  to  the  adjutant  general  affidavits  of  other  per- 
sons who  knew  petitioner's  age ;  that  with  petitioner's  claim  and  proof 
forwarded  to  the  adjutant  general  as  above  set  forth  the  local  board 
forwarded  its  finding  of  fact  and  its  recommendation ;  that  petitioner 
was  subsequently  informed  by  the  local  board  (which  is  made  up  of 
three  of  the  defendants  as  aforesaid)  that  the  petitioner's  claim  that  he 
was  registered  through  error  and  not  subject  to  military  service  has 
been  denied. 

[  1  ]  A  careful  reading  of  the  regulations  promulgated  by  the  Presi- 
dent under  the  Selective  Service  Law  indicates  a  clear  intention  on  the 
part  of  Congress  that  the  proceedings  before  the  local  and  district 
boards  shall  not  be  conducted  with  the  same  regard  for  rules  of  evi- 
dence as  must  be  observed  by  the  courts  in  determining  issues  pre- 
sented.   Section  95  of  the  selective  service  regulations  reads  in  part; 

"All  affidavits  and  other  written  proof  (not  an  Integral  part  of  the  qnestion- 
nalre)  filed  by  the  registrant,  or  by  any  other  persdn  In  support  of  any  claim 
for  exemption  or  discharge,  whether  of  his  or  their  own  motion,  or  in  response 
to  the  requirement  of  the  local  or  district  board,  must  be  legibly  written  or 
typewritten  on  one  side  only  of  white  paper  of  the  approximate  length,  but 
no  longer  than  a  page  of  the  qaestlonnaire." 

From  this  it  appears  that  Congress  did  not  intend  that  the  boards 
should  consider  only  affidavits  as  proof.  Section  101  of  the  selective 
service  regulations  provides : 

"In  classifying  registrants,  local  boards  shall  first  examine  the  regtetranfs 
entries  on  the  first  page  of  the  qaestlonnaire,  and  also  the  answers  to  tl>« 
questionnaire  and  all  other  proof  In  the  case,  and  shall  proceed  to  claastfy  tlw 
r^strant  in  accordance  with  the  following  rules." 

From  this  it  is  evident  that  Congress  intended  to  give  the  local  boards 
the  widest  possible  latitude  for  the  purpose  of  informing  themselves 
concerning  the  truth  or  falsity  of  the  statements  made  imder  oath  by 
registrants,  and  that  the  boards  are  not  to  be  in  an^  way  restricted  to 
what  would  be  competent  legal  evidence  in  any  judicial  proceeding. 

[2]  In  the  case  at  bar  the  three  defendants  who  comprised  local 
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board  35  followed  section  61  of  the  selective  service  regulations  care- 
fully. The  adjutant  general  acted  in  accordance  with  the  law,  after  a 
careful  investigation,  as  is  indicated  from  the  papers  presented  by 
petitioner  himself.  With  its  conclusions  this  court  cannot  interfere, 
unless  the  case  is  brought  within  the  provisions  of  Angelus  v.  Sulli- 
van, 246  Fed.  54,  150  C.  C.  A.  280,  which  holds  that : 

"The  civil  courts  qan  afford  relief  from  orders  made  by  such  boards  in  any 
case  where  it  Is  shown  that  their  proceedings  have  been  without  or  In  excess 
of  tbelr  Jurisdiction,  or  have  been  so  manifestly  unfair  as  to  prevent  a  fair 
investigation,  or  thiat  there  lias  been  a  manifest  abuae  of  the  discretlou  with 
which  they  are  invested  under  the  act" 

The  members  of  the  local  board  acted  strictly  in  accordance  with  the 
law,  and  the  adjutant  general,  after  a  careful  investigation,  directed 
that  the  registrant  be  held  for  military  service. 

The  appUcation  must  be  denied. 


SRKRB  et  al.  v..  GOTTESMAN  et  aL 
(District  Court,  S.  D.  New  York.     November  18,  1918.) 

JXTDGKKNT  9=3585(4) HaTTEBS  CONCLUDED MATTEBS  WITHHELD. 

Where  a  seller  of  pulp,  to  be  delivered  monthly,  by  letter  expressly  re- 
pudiated and  canceled  tiie  contract  for  defaults  in  payments,  and  the 
purchaser  afterward,  in  an  action  between  them,  unsuccessfully  counter- 
claimed  for  wrongful  breach  on  grounds  other  than  the  letter,  which 
was  not  pleaded  nor  in  issue,  the  Judgment  was  a  bar  to  a  subsequent 
action  by  tiim  for  failure  to  make  farther  deliveries. 

At  Law.  Action  by  Alfred  A.  Srere  and  Harry  Srere  against  Men- 
del Gottesman  and  David  S.  Gottesman.  On  motion  by  both  parties 
for  direction  of  verdict.    Verdict  directed  for  defendants. 

This  action  is  upon  a  contract  betw^n  the  parties  by  which  the  defendant 
agreed  to  deliver  4,800  toaa  of  pulp  to  the  plaintiff  at  $1.95  per  100  pounds, 
deliveries  to  be  monthly  at  150  tons  a  month,  beginning  May,  1915,  and 
ending  December, .  1917.  The  contract  contained  the  following  provisions, 
which  are  the  only  ones  of  importance:  "Each  shipment  under  this  contract 
to  be  considered  as  a  separate  contract,  and  default  of  one  or  more  shipments 
not  to  invalidate  the  rest  of  the  contract."  Again:  "If  the  buyer  makes  de- 
fault in  any  payment,  •  •  •  seller  may  at  Ills  option  cancel  future  de- 
liveries." 

In  October  of  1915  the  parties  bad  a  difference  as  to  the  execution  of  the 
contract,  and  correspondence  passed  between  them,  which  it  is  not  neces- 
sary here  to  detail.  The  controversy  resulted  in  a  claim  by  the  defendants 
against  the  plaintiff  in  the  sum  of  $3,482,  for  which  they  made  claim.  On 
February  8,  1916,  the  defendants  wrote  as  follows  to  the  plaintiffs :  "We  have 
repeatedly  written  you  within  the  last  few  months  regarding  your  account, 
which  Is  In  a  deplorably  overdue  condition.  We  now  wish  to  serve  notice  on 
you  that  unless  settlement  is  in  our  bands  not  later  than  February  8th  we 
will  cancel  the  balance  of  the  contract  in  accordance  with  claim  10."  The 
account  referred  to  was  for  the  sum  mentioned,  and  was  made  up  of  three 
items.    Clause  10  is  the  clause  already  quoted,  for  cancellation. 

As  the  controversy  still  continued,  the  defendants  sued  the  plaintiff  in 
the  Supreme  Court  of  New  York,  and  the  cause  was  afterwards  removed  to 
this  court,  claiming  in  the  sum  of  $3,482.19  as  the  amount  due  under  the  con- 
tract. To  tills  the  present  plaintiffs  (the  defendants  therein)  countercl^ilmed 
upon  the  contract  in  qnesticHi.  They  laid  the  breach  In  the  sixth  article  of 
their  counterclaim  as  follows:   "That  in  or  about  the  month  of  October,  1915, 
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tlie  defendants  not  being  In  default  under  the  terms  of  Bald  agteaneiit,  tbe 
plalntifls.  notlfled  defendants  tbat  they  declined  and  refosed  to  continne  tbe 
delivery  of  pulp  under  said  agreMnent,  and  that  they  considered  the  same 
terminated,  and  the  said  plalntUIs  have  ever  since  declined  and  refused  to  per- 
form said  agreement,  to  the  defendants'  damage  of  $200,000."  The  defend- 
ants here  required  a  bill  of  partlcolars  of  the  default  alleged  in  the  said 
sixth  article,  whldi  was  accorded  by  the  plaintiffs  here,  and  which  consisted 
of  the  correspondence  which  passed  between  the  i>artles  during  the  months  of 
October,  November,  and  December,  but  did  not  set  up  the  letter  of  Fbbmary 
3,  i&ie. 

That  cause  came  on  for  trial  In  this  court  before  Judge  Mayer,  and  resulted 
in  a  verdict  for  the  defendants  here  upon  their  complaint,  but  not  for  the 
whole  sum ;  their  recovery  b^ng  $2,209.29,  two  of  the  three  items  of  their 
claim  being  disallowed.  The  counterclaim  was  left  to  the  Jury,  who  found 
against  the  plaintiffs  here.  It  appears  from  the  diarge  at  Judge  Mayer,  as 
indeed  necessarily  would  have  been  so,  that  no  question  arose  in  that  cause  of 
the  letter  of  February  3,  1916.  The  defendants'  complaint  in  that  salt  was 
filed  on  March  Id,  1916,  and  the  counterclaim  in  July,  1016,  each  of  them,  cwk- 
seqnently,  after  the  letter  of  February  3d.  On  January  8,  1917,  Judgment 
was  entered  in  the  former  actlcm  for  the  earn  of  $2,029.29,  without  mentloo  of 
the  counterclaim. 

The  present  complaint  sets  up  the  contract  and  alleges  the  breach  as  fol- 
lows in  article  fifth :  "Said  agreement  being  in  full  force  and  effect,  and  the 
plaintiffs  being  entitled  to  deliveries  of  the  said  pulp  during  the  year  1917 
as  therein  provided,  plaintiffs  have  neglected  and  refused  to  deliver  the 
monthly  Installments  of  150  tons  each  of  pulp  due  under  said  contract  for 
the  months  of  January,  February,  March,  April,  and  May,  1917,  althongh  re- 
peatedly requested  so  to  do,  and  on  6r  about  the  27th  day  of  February,  1917, 
defendants  notified  plalntifls  that  they  considered  said  agreement  terminated, 
and  that  no  further  pulp  would  be  BhliH>ed  thereunder,  to  the  dtfendants' 
damage  In  $200,000." 

The  plaintiffs  here  introduce  In  evidence  a  letter  of  February  27,  1917,  of 
which  the  important  part  is  as  follows:  "We  have  heretofore  advised  you 
that,  owing  to  your  default  under  the  contract,  no  further  pulp  would  be 
shipped  to  you,  and  as  all  matters  in  connection  with  said  contract,  default 
thereunder,  and  termination  thereof  were  litigated  In  the  action  recently  tried 
in  the  United  States  District  Court  of  this  dty,  we  do  not  see  that  there  is 
anything  further  to  be  said  In  the  matter,  as  our  relaticms  have  been  OHn- 
pletely  terminated."  It  is  agreed  that  no  deliveries  were  made  during  the 
year  1917. 

Delevan  A.  Holmes,  of  New  York  City,  for  plaintiffs. 
Harold  Nathan,  of  New  York  City,  for  defendants. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  The  plaintiffs  attempted  in  the  former  action  to  recover  upon 
a  repudiation  of  the  contract  through  the  October  correspondence,  and 
failed,  they  necessarily  exercised  their  putative  option,  arising  by 
virtue  of  that  correspondence,  to  declare  the  contract  at  an  end  through 
the  defendants'  breach.  This  they  might  have  done,  had  there  been 
such  a  breach.  Central  Trust  Co.  v.  Chicago  Auditorium,  240  U.  S. 
581,  36  Sup.  Ct.  412,  60  L.  Ed.  811,  U  R.  A.  1917B,  580;  Johnstone 
V.  Milling,  L.  R.  16  Q.  B.  D.  460;  Landes  v.  Klopstock,  252  Fed.  89, 

C.  C.  A. .    But  I  shall  assume,  for  the  purposes  of  argument, 

that  they  failed  because  the  defendants  had  not  repudiated  the  con- 
tract at  all  by  the  October  correspondence.  If  so,  the  effect  of  the 
judgment  in  that  action  would  not  put  an  end  to  the  contract;  the 
plaintiffs  had  missed  their  blow  and  struck  in  the  air. 

In  fact,  nevertheless,  the  defendants  had  already  expressly  repudi- 
ated the  contract,  not  by  the  October  correspondence,  but  by  the  let- 


Digitized  by 


Google 


O.  *  W.  THUK  OO.  V.  DIOKIMSOH  219 

ter  of  February  3,  1916.  This,  if  wrongful,  gave  the  plaintiffs  a  sec- 
ond option,  and,  I  may  also  assume,  the  only  real  one,  to  treat  the  con- 
tract as  terminated  by  a  breach,  or  as  continuing.  Had  the  counter- 
claim been  filed  before  February  3,  1916,  it  would  not  have  affected 
their  rights  under  that  letter,  but  it  was  not  so  filed.  The  second  op- 
tion, the  only  real  one,  had  arisen  before  the  counterclaim. 

Now,  it  must  be  admitted  that  the  plaintiffs  never  actually  elected 
to  treat  the  letter  of  February  3,  1916,  as  a  repudiati<Mi ;  they  con- 
fined themselves  to  the  October  correspondence.  If,  therefore,  they 
were  free  to  reserve  their  rights  under  the  letter,  the  contract  was  not 
at  an  end  on  February  27,  1917.  I  think  they  were  not  so  free,  but 
that,  having  elected  to  declare  the  contract  at  an  end  in  July,  1916, 
by  filing  the  counterclaim,  that  election  included,  not  only  me  grounds 
for  it  which  they  asserted,  but  all  grounds  which  they  had.  The  posi- 
tion of  treating  the  contract  as  wrongfully  repudiated  was  not  deter- 
mined by  any  wish  to  establish  a  fact  but  a  legal  relation.  If  they 
might  reserve  from  consideration  any  of  the  grounds  upon  which 
that  relation  might  stand,  they  could  litigate  twice  the  same  "cause  of 
action";  that  is,  the  same  le^al  position  towards  the  mutual  obliga- 
tions of  the  parties.  This  they  may  |not  do;  the  judgment  in  the  first 
action  would  be  a  bar.  United  States  v.  California  &  Oregon  L.  Co., 
192  U.  S.  355,  24  Sup.  Ct.  266,  48  L.  Ed.  476;  Watts  v.  Weston,  238 
Fed.  149,  151  C.  C.  A.  225. 

The  judgment,  therefore,  concluded  the  plaintiffs  from  asserting 
that  the  defendants  were  wrong  in  repudiating  the  contract.  Ojtily  in 
case  they  were  wrong  could  the  contract  endure,  because  a  rightful 
repudiation  put  an  end  to  it  and  a  repudiation  there  had  been.  The 
contract  could  not  persist  after  the  judgment,  and  no  future  deliveries 
were  due  under  it.    Therefore  this  action  will  not  lie. 

I  direct  a  verdict  for  the  defendants. 


O.  &  W.  THtJM  CO.  V.  DICKINSON. 

(District  Court,  W.  D.  Mldilgan,  S.  D.    January  29, 1918.)  . 

Trade-Marks  and  Tbade-Naices  «=»06 — Suits  roB  Infkii^oeuent — Account- 
ing BT  INTBINOXB. 

On  an  accounting  for  damages  and  profits  by  an  Infringer  of  a  trade- 
mark, defendant  may,  in  the  dlscreticoi  of  the  court,  be  required  to  file  an 
account  showing  the  names  and  addresses  of  all  purchasers  of  infringing 
goods. 

In  Equity.     Suit  by  the  O.  &  W.  Thum  Company  against  Albert 
G.  Dickinson.    On  review  of  master's  order.    Affirmed. 
See,  also,  245  Fed.  609,  158  C.  C.  A.  37. 

Chappell  &  Earl,  of  Kalamazoo,  Mich.,  for  complainant. 
Butterfield  &  Keeney,  of  Grand  Rapids,  Mich.,  for  defendant. 

SESSIONS,  District  Judge.  The  master's  order,'  requiring  de- 
fendant to  file  his  account  and  to  include  therein  the  names  and  ad- 
dresses of  all  purchasers  of  goods  bearing  the  infringing  trade-mark, 
is  in  the  form  used  and  employed  for  many  years  in  this  district  in 
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accountings  of  like  nature,  and  should  be  approved,  unless  it  invades 
some  substantial  right  of  defendant,  or  violates  some  established  rule 
of  practice,  and  thu5  constitutes  an  abuse  of  discretion.  Equity  role 
63  (198  Fed.  xxxvii,  115  C.  C.  A.  xxxvii)  prescribes  the  form  and 
not  the  contents  of  the  account.  An  account  is  none  the  less  "in  the 
form  of  debtor  and  creditor"  because  it  is  complete  and  contains  such 
matters  of  detail  as  are  essential  to  the  determination  of  the  rights  of 
the  parties.  Independently  of  the  rule,  it  lies  within  the  discretion 
of  the  court  to  require  the  defendant  to  disclose  in  his  account  such 
facts  as  are  necessary  to  show,  not  only  his  own  profits  from  his 
wrongdoing,  but  also  the  extent  of  the  injury  otherwise  done  by  him 
to  the  plaintiff. 

The  finding  of  the  Circuit  Court  of  Appeals  that  defendant  has  been 
a  willful  and  persistent  trespasser  upon  plaintiff's  rights  is  binding 
upon  this  court,  and  constitutes  the  controlling  rule  of  decision  in 
this  case.  At  best,-  defendant  occupies  the  position  of  a  trustee  ex 
maleficio  and  must  account  as  such.  The  primary  object  of  requiring 
an  unfaithful  trustee  "to  bring  in  his  account  is  to  compel  discovery 
from  him  as  to  the  details  of  the  transaction  under  investigation."  De- 
fendant is  not  entitled  to  protection  against  the  consequences  of  his 
own  malfeasance,  and  if  the  full  and  fair  disclosure,  which  the  law 
requires  him  to  make,  incidentally  involves  some  personal  loss  or  busi- 
ness disadvantage,  the  blame  therefor  rests  upon  himself  alone.  Courts 
should  not  be  so  tender  of  his  claimed  rights  as  to  destroy  the  very 
purpose  which  the  rule  was  designed  to  accomplish,  or  to  jeopardize 
or  sacrifice  the  adjudicated  rights  of  plaintiff. 

The  claim  of  defendant  that  he  ought  not  to  be  required  to  disclose 
the  names  and  addresses  of  his  customers  might  rest  upon  a  some- 
what more  substantial  foundation,  if  the  profits  made  by  him  in  the 
manufacture  and  sale  of  the  infringing  goods  alone  were  involved; 
but  the  accounting  is  ordered  to  ascertain  both  his  gains  and  profits 
and  the  damages  suffered  by  plaintiff.  In  a  recent  petition  defendant 
has  averred  that  he  has  made  no  profits.  If  this  averment  is  true, 
.and  he  cannot  now  gainsay  its  truth,  plaintiff  will  be  limited  in  its 
recovery  to  the  damages  ^as  distinguished  from  the  infringer's  prof- 
its) it  has  sustained.  An  important  element  of  such  damages,  if  any, 
may  be  sales  of  goods  bearing  the  infringing  trade-mark,  which  have 
prevented  sales  by  plaintiff  of  its  own  goods  to  its  own  customers. 
Whether  any  such  sales  have  been  made  cannot  be  learned  until  after 
the  discovery  of  the  names  of  the  purchasers  of  infringing  goods  from 
defendant.  An  account  merely  stating  dates,  amounts,  and  prices 
would  afford  little,  if  any,  assistance  in  the  determination  of  this  im- 
portant question.  To  hold  that  plaintiff  is  not  entitled  to  such  in- 
formation until  after  the  filing  of  his  account  and  exceptions  there- 
to, and  not  even  then  unless,  possibly,  it  can  be  obtained  from  an  ex- 
amination of  the  defendant  either  viva  voce  or  upon  interrogatories, 
would  be  to  create  and  to  invite  the  delays  which  the  rule  was  in- 
tended to  prevent. 

Decisions  of  District  Courts,  which  seem  to  rule  differently,  have 
not  been  overlooked.  In  some  vital  respects  the  cases  cited  differ 
materially  from  the  present  one.    Those  cases,  in  themselves,  when 
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carefuHy  examined,  particularly  as  to  dates,  furnish  glaring  ex- 
amples of  the  delays  caused  in  some  measure  by  following  the  rule 
of  practice  therein  approved.  In  a  mandamus  proceedii^  in  one  of  the 
cases,  the  opinion  of  the  Court  of  Appeals  is  in  harmony  with  the 
vie^s  herein  expressed.  In  re  Beckwith,  203  Fed.  45,  121  C.  C.  A. 
381.  The  whole  trend  of  modem  decisions  and  rules  of  procedure  is 
to  eliminate  delays  wherever  possible,  and  courts  ought  not  to  permit 
the  use  of  equity  rule  63  as  an  instnmient  to  produce  the  serious  evil 
which  it  was  intended  to  remedy. 

The  order  of  the  master  is  approved  and  affirmed. 


In  re  MADIGAN. 
(District  Court.  S.  D.New  York.    August  1,  1918.) 

X.    BARKBtrPTCT  «=i>421(l) — DISCHAS0I:A.BLB  lilABIUTIES — JUDOiaiirT  FOB  Nxo- 
UOXNOE. 

A  Judgment  tor  damages  caused  b7  negligence  is  dischargeable  In  bank- 
ruptcy. 
2.  Bankbttptot  4ss>398 — ^Bbixase  troii  Iicpbisoniou^t. 

Where  bankrupt,  bavlng  recklessly  driven  an  automobile,  was  arrested 
under  order  of  the  state  court  made  prior  to  filing  of  his  Toluntaiy  peti- 
tion in  bankruptcy,  and  Judgment  was  recovered  against  him,  he  could 
be  released  by  the  bankruptcy  court  having  jurisdiction  pending  his  appli- 
cation for  discharge;  the  Judgment  being  dischargeable  in  bankruptcy. 
8.  Bankbttftct  ^3293(1) — ^Dischabge  of  Banbcbxtft  ntOM  Abbsst — Powbb  or 
CouBT  iw  Anciixabt  Pboceedinos. 

A  bankruptcy  court  in  ancillary  proceedings  has  power  to  discharge  a 
bankrupt  from  an  arrest  made  prior  to  the  bankruptcy  proceedings,  where 
he  has  the  substantive  right  to  relief. 

In  Bankruptcy.    In  the  matter  of  Andrew  M.  Madigan,  bankrupt. 
On  motion  by  bankrupt  for  discharge  from  arrest.    Granted. 
Edward  F.  Lindsay,  of  New  York  City,  for  judgment  creditor. 
Barney  &  Schuldenfrei,  of  New  York  City,  for  baiikrupt 

AUGUSTUS  N.  HAND,  District  Judge,  [t-3]  The  judgment  here 
was  for  negligence,  due  to  the  reckless  driving  of  an  automobile,  and 
is  in  my  opinion  dischargeable  in  bankruptcy.  The  bankrupt  was  ar- 
rested under  an  order  of  the  state  court  made  prior  to  the  filing  of  his 
voluntary  petition  in  bankruptcy  in  the  Eastern  district,  and  is  now  on 
the  jail  limits.  That  proceeding  has  [now  gone  to  adjudication,  and, 
under  my  decision  in  Matter  of  Margiasso,  38  Am.  Bankr.  Rep.  524, 
242  Fed.  990,  the  bankrupt  may  be  released  pending  his  application  for 
a  discharge,  unless  the  court  is  without  jurisdiction  because  the  bank- 
ruptcy proceedings  are  not  in  this  district.  Under  the  decision  in  Re 
Von  Hartz,  142  Fed.  726,  74  C.  C.  A.  58, 1  would  be  without  jurisdic- 
tion, and  the  amendment  of  1910  (Act  July  1,  1898,  c.  541,  30  Stat. 
544,  as  amended  by  Act  June  25,  1910,  c.  412,  36  Stat.  838),  which  only 
extended  ancillary  jurisdiction  "in  aid  of  a  receiver  or  trustee,"  would 
not  avail.  But  that  decision  has  been  expressly  disapproved  by  the  Su- 
preme Court  in  Babbitt  v.  Dutcher,  216  U.  S.  at  page  114,  30  Sup. 
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Ct.  372,  54  L.  Ed.  402,  17  Ann.  Cas.  969.    I  think,  if  a  bankrupt  has 
the  substantive  right  to  relief,  there  is,  under  the  doctrine  of  Babbitt 
V.  Dutcher,  supra,  a  remedy  in  this  court  ancillary  to  the  proceeding 
in  the  Eastern  district. 
The  motion  is  granted. 


Ez  parte  TINKOFF. 

(DlBtrict  Court,  N.  D.  Illinois,  B.  D.     February  13,  1918.) 

Nos.  32788-32788,  32815. 

L  Habkas  GoRPrs  9=>54 — Sttfticienct  or  PermoN. 

Where  anlawfulness  of  detention  alleged  In  petition  consists  in  order  ot 
an   inferior   tribunal,   legally   constituted   and   baving   jurlBdlctlon  ova: 
subject-matter  and  person  detained,  petition  mast  state  facts  constitadng 
arbitrary  or  capricious  action. 
2.  Asirr  and  Navt  <e=320 — Seuscttvk  Draft  Act — Action  of  Distbict  Boabd. 
The  denial  of  a  r^earlng  on  a  claim  for  draft  exemption  by  a  district 
board  is  not  arbitrary  action. 
8.  Abmy  and  Navt  ^=920 — Seucotive  Drajt  Act — Effbct  or  Mabbiaob  or 
Reoibtrant. 

The  marriage  of  a  person  subject  to  Selective  Draft  Act  May  18,  IdlT, 
after  his  registration,  cannot  defeat  the  government's  right  to  his  services. 

4.  Habeas  Corpus  «=>16 — SEu:oTrvK  Drajt  Act. 

The  court  in  a  habeas  corpus  proceeding  cannot  relieve  against  a  mere- 
ly erroneous  decision  of  a  draft  board. 

5.  Aairr  and  Navt  «=»a(>— SsLBonvE  Draft  Act— Bxkicption  of  Auxm. 

A  nondedarant  alien  is  not  ineligible  to  service  under  Selective  Draft 
Act  May  18,  1917,  and,  while  he  may  not  be  compelled  to  serve,  provided 
he  dalms  exemption  as  the  law  requires,  if  he  falls  to  do  so,  the  draft 
boards  are  without  authority  to  exempt  him,  and  their  action  In  treating 
such  failure  as  a  waiver  Is  not  reviewable  in  habeas  corpus  proceedlii|;9> 

6.  Abht  and  Navt  ^=>20— Semctive  Draft  Act — Exxuption  of  AuEsa 

Nether  the  draft  board  nor  the  court  In  habeas  corpus  proceedings  can 
base  action  In  favor  of  alien  claimants  to  exen4>tlon  on  alleged  igno- 
rance of  facts  or  law. 

7.  Habeas  Cokptts  4=33 — Sxisctive  Draft  Act — Habeas  Corpus  to  Obtaiit 

Exemptions. 

The  failure  of  a  registrant  denied  exemption  by  the  local  board  to 
ai^ieal  to  the  district  board  is  a  bar  to  relief  by  habeas  corpus. 

■  Separate  petitions  by  Ella  Hutchinson  Tinkoff,  on  behalf  of  Pay- 
soff  Tinkoff,  by  Steve  Zozaski,  by  Hugo  Carlson,  and  by  Victor  Zu- 
kowski,  for  writs  of  habeas  corpus,  to  secure  release  from  military 
service,  into  which  they  were  drafted  under  Selective  Service  Act 
May  18,  1917.  Writs  denied. 
Orders  affirmed  254  Fed.  912. 

Stedman  &  Soelke,  of  Chicago,  III.  (Swan  M.  Johnson,  of  Chicago, 
111.,  of  counsel),  for  petitioners. 

Charles  F.  Clyne,  U.  S.  Atty.,  Robert  T.  Neill,  Sp.  Asst.  U.  S.  Atty-. 
and  Lieut.  Col.  Nathan  William  MacChesney,  Judge  Advocate,  U.  S. 
Army,  all  of  Chicago,  111.  (Lieut.  Col.  Nathan  William  MacChesney 
and  Leslie  M.  O'Cwinor,  Department  Judge  Advocate's  Office,  Cent 
Dept.,  U.  S.  Army,  both  of  Chicago,  111.,  of  counsel),  for  respondents. 
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IvANDIS,  District  Judge.  These  applications  are  for  writs  of  ha- 
beas corpus  to  release  or  exempt  persons  from  service  in  the  National 
Army  created  by  Act  May  18,  1917,  c.  15,  40  Stat.  76. 

The  Tinkoff  application  asserts  that  he  registered  on  June  5,  and 
that  three  weeks  thereafter  he  married.  Later  he  asked  the  local 
board  to  exempt  him  from  service,  his  ground  of  exemption  being  the 
dependency  of  his  wife ;  the  local  board  granted  his  claim  and  denied 
an  application  which  he  made  to  file  additional  affidavits  in  support 
of  his  allowed  claim.  From  the  local  board's  order  in  TinkoiT's  fa- 
vor the  United  States  appealed  to  the  district  board,  and  on  the  hear- 
ing of  that  appeal  the  district  board  reversed  the  local  board's  deci- 
sion, and  ordered  Tinkoff  into  the  eligible  list ;  'thereafter  Tinkoff  ap- 
plied to  the  district  board  for  a  rehearing ;  this  application  was  denied 
by  the  district  board,  and  it  is  on  this  denial  by  the  district  board  that 
the  Tinkoff  application  here  is  based,  it  being  charged  that  the  denial 
was  arbitrary  action  by  that  board.  Tinkoff  is  in  me  army,  stationed 
at  Camp  Grant. 

The  Zukowski  application  avers  that  he  is  of  Russian  birth;  that 
he  has  never  declared  his  intention  to  become  a  citizen  of  the  United 
States;  that  he  registered  on  June  5,  and  claimed  exemption  because 
of  his  status  as  an  alien ;  that  the  local  board  denied  him  exemption ; 
and  that  he  appealed  to  the  district  board,  which  board  affirmed  the 
decision  of  the  local  board. 

The  Carlson  and  Zozaski  applications  assert  that  these  men  are  of 
alien  birth,  and  that  neither  had  declared  his  intention  to  become  a 
citizen;  that  they  lived  in  the  United  States  on  May  18  and  June  5, 
1917;  that  each  registered  as  required  by  law,  and  neither  one  of -them 
attempted  to  claim  exemption  from  military  service.  They  both  as- 
sert, however,  that  they  were  ignorant  of  their  political  status  and 
their  right  to  exemption  until  after  the  time,  fixed  by  the  regulations 
issued  by  the  President  under  the  authority  of  the  statute,  in  which 
to  claim  such  exemption,  had  expired.  They  further  assert  that  they 
learned  of  their  right  after  they  were  examined  and  found  qualified 
for  military  service ;  that  they  then  applied  to  the  local  board  for  ex- 
emption, which  applications  were  denied  by  the  local  board  on  the 
ground  that  the  applicants'  failure  to  make  the  claim  within  the  stat- 
utory time  operated  as  a  waiver  of  their  exemption  rights.  Neither 
Carlson  nor  Zozaski  appealed  to  the  district  board,  and  each  was  cer- 
tified into  service  by  the  local  board. 

[1  ]  The  function  of  the  writ  of  habeas  corpus  is  to  release  a  person 
unlawfully  restrained  of  his  liberty,  and  this  unlawfulness,  or  prob- 
able cause  for  the  belief  that  it  exists,  must  affirmatively  appear  in 
the  petition.  Where  the  uiJawfulness  claimed  is  the  order  of  an  in- 
ferior tribunal,  legally  constituted  and  clothed  with,  jurisdiction  over 
the  subject-matter  and  the  person  detained,  the  petition  must  charge 
facts  constituting  arbitrary  or  capricious  action  by  such  inferior  tri- 
bunal. In  the  pending  applications,  neither  the  legal  existence  nor 
the  jurisdiction  of  the  draft  boards,  local  and  district,  is  challenged, 
nor  is  there  any  averment  of  arbitrary  or  capricious  action  by  either 
of  them. 
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[2]  I  must  qualify  this  as  to  Tinkoff.  For  him  there  is  the  bare 
assertion,  a  general  charge,  that  the  refusal  of  the  district  board  to 
grant  him  a  rehearing  was  arbitrary.  But  under  well-recognized  gen- 
eral rules  that  govern  such  matters,  that  recusal  was  not  arbitrary 
action.  The  same  rule  applies  to  that  refusal  as  to  the  denial  of  a 
petition  for  rehearing  by  a  reviewing  court. 

[3]  Although  it  is  not  necessary,  it  appears  appropriate  to  observe 
that,  as  stated  above,  Tinkoff  married  after  registering  on  June  5, 
and  claims  that  such  subsequent  marriage  discharged  his  liabality  to 
serve  as  it  existed  when  the  law  was  passed  and  the  registration  oc- 
curred. Of  course,  such  voluntary  subsequent  action  on  his  part 
cannot  operate  to  defeat  the  government's  right  to  his  services,  and  it 
is  perfectly  clear  that  the  board's  action  was  not  arbitrary. 

[4]  The  Zukowski  petition  amounts  only  to  a  claim  that  the  board 
reached  an  erroneous  conclusion.  Habeas  corpus  cannot  relieve 
against  mere  error.  And  this  is  the  rule,  even  though  the  court 
might  have  reached  a  conclusion  on  the  facts  different  from  that  ex- 
pressed in  the  order  complained  of. 

[5]  In  the  Carlson  and  Zozaski  applications  the  question  presented 
is  one  of  waiver.  For  the  applicants  the  representation  is  that  they 
were  aliens,  had  not  declared  their  intention  to  become  citizens,  did  not 
know  their  political  status  and  consequent  rights  to  exemption,  and 
therefore  had  failed  to  make  the  claim  before  the  board  within  the 
prescribed  time. 

Nondeclarant  aliens  are  not  ineli^ble  to  service  under  the  act,  nor 
are  they,  by  the  act,  automatically  exempted  from  service.  They  are 
eligible,  but  they  may  not  be  compelled  to  serve  against  their  will 
to  the  contrary,  provided  that  will  be  expressed  as  the  law  requires. 
Ex  parte  Hutflis  (D.  C.)  245  Fed.  798;  U.  S.  ex  rel.  Koc^witz  v. 
Finley  (D.  C.)  245  Fed.  871 ;  U.  S.  ex  rel.  Cubyluck  v.  Bell  (D.  C.) 
248  Fed.  995 ;  Summertime  v.  Local  Board  (D.  C.)  248  Fed.  832. 

The  applicants  having  totally  failed  so  to  express  their  will  not  to 
serve  within  the  time  fixed  by  law,  theMraft  boards  were  without  au- 
thority to  exempt  them.  Those  boards  were  bound  to  regard  this 
failure  of  the  applicants  as  a  waiver,  and  it  follows  that  the  boards' 
action  is  not  reviewable.  Angelas  v.  Sullivan,  246  Fed.  54,  158  C 
C.  A.  280;  U.  S.  ex  rel.  Troiani  v.  Heybum  (D.  C.)  245  Fed.  360; 
and  cases  supra. 

[6,  7]  Neither  the  boards,  after  the  time  expired,  nor  this  court, 
by  habeas  corpus,  can  base  actions  in  the  applicants'  favor  because  of 
alleged  ignorance  of  facts  or  law.  They  are  conclusively  held  to 
knowledge  of  both.  Furthermore  it  will  be  observed  that  neither 
Carlson  nor  Zozaski  appealed  to  the  district  board,  as  they  might  have 
done.  Section  4.  This  failure  on  their  part,  in  and  of  itself,  is  a 
bar  to  relief  here.  Summertime  v.  Local  Board  (D.  C.)  248  Fed.  832; 
U.  S.  ex  rel.  Cubyluck  v.  Bell  (D.  C.)  248  Fed.  995 ;  United  States 
v.  Sing  Tuck,  194  U.  S.  161,  24  Sup.  Ct.  621,  48  L.  Ed.  917:  In  re 
Lancaster,  137  .U.  S.  393,  11  Sup.  Ct.  117,  34  L.  Ed.  713;  The  Jap- 
enese  Immigrant  Case,  189  U.  S.  86,  102,  23  Sup.  Ct  611,  47  L.  Ei  . 
721. 

Writs  denied. 
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Ex  parte  TINKOFF. 

(Clrcait  Court  of  Appeals,  Serenth  Circuit    June  11,  1918.) 

Nob.  2621-2624. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern  DItI- 
8ion  of  the  Northern  District  of  Illinois ;   Kenesaw  M.  Landis,  Judge. 

From  orders  (254  Fed.  222)  denying  writs  of  habeas  corpus  to  PaysoS 
mnkoff,  Steve  Zozaskl,  Hugo  Carlson,  and  Victor  Zukowskl,  petitioners  sepa- 
rately appeal.    A:Blrmed. 

PaysoS  TlnkotC  and  Stedman  &  Soelke,  all  of  Chicago,  IlL  (Swan  M.  John- 
eon,  of  Chicago,  m.,  of  counsel),  for  app^ant  TlnkofiC. 

Stedman  &  Soelke,  of  Chicago,  III.  (Swan  M.  Johnson,  of  Chicago,  lU.  of 
connael),  for  aiveUants  Zozaskl,  Carlson,  and  Zukowski. 

Charles  F.  Clyne,  XJ.  S.  Atty.,  Bobert  T.  Nelll,  Sp.  Asst  U.  8.  Atty.,  and 
Lieut.  Ool.  Nathan  William  MaeChesney,  Judge  Advocate,  U.  S.  Army,  all  of 
Chicago,  IlL  (Ueut.  Col.  Nathan  William  MacChesney  and  Leslie  M.  O'Connor, 
Department  Judge  Advocate's  Office,  Central  Department,  U.  S.  Army,  both 
of  Oiicago,  111.,  of  counsel),  for  appellees. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

I 

PER  CURIAM.  The  orders  heretofore  entered  by  the  District  Court  In 
these  cases,  refusing  to  issue  writs  of  habeas  corpus  for  discharge  from  mili- 
tary service  of  the  United  States  under  Selective  Service  Law  May  18,  1917, 
c.  15,  40  Stat.  76,  will  be  afflrmedi  as  the  petitions  do  not  atf,  forth  facts  jMStt- 
fying  their  issuance. 


VTKS  v.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Fifth  Circuit    December  10, 1918.) 

No.  3217. 

1.  Internai.  Rbvkwtjb  «=»2 — ^Habbison  Narcotic  Act. 

Harrison  Narcotic  Act  S  2  (Comp.  St  1916,  $  6287h)  is  not  invalid  on 
the  ground  that  its  provisions  are  In  no  sense  proxisions  of  a  revenue 
measure,  but  are  purely  police  restrictions. 

2.  Poisons  <8=92 — Dbuo  Act— Sales. 

Harrison  Narcotic  Act  {  2  (Oomp.  St  1916,  S  6287h)  declaring  that  it 
shall  be  unlawful  for  any  person  to  sell  named  narcotic  drugs,  except  on 
a  written  order  of  the  person  to  whom  the  drug  is  sold,  applies  not  only 
to  registered  dealers,  but  to  all  sellers,  fi>r  revenue  is  raised  from  the 
sale  of  prohibited  drugs- 
8.  Poisons  ®=>9 — Dbtjq  Act— Vioi.ations— Ikdictmbht.  ' 

An  Indictment  charging  that  defendant  sold  narcotic  drugs  in  violation 
of  the  Harrison  Narcotic  Act  held  sufficient  to  charge  a  violation  of  the 
act  and  show  defendant  to  be  subject  to  the  penalty  prescribed  by  sec- 
tion 9  (COmp.  St  1916,  {  62870),  regardless  of  whether  It  was  all>ged  de- 
fendant was  required  to  register. 
4.  Indictment  and  Infoksiation  €=»111(1) — Statdtobt  Exoeftions. 

Const  Amend.  6,  does  not  preclude  Congress  from  exacting,  as  it  has  in 
Harrison  Narcotic  Act  §  8  (Comp.  St  1916,  §  6287n),  that  It  shall  not  be 
necessary  to  negative  in  any  indictment  any  of  the  statutory  exemptions 
or  exceirtlons  therein. 
6.  Indictment  and  Information  ®=»111(4) — Exceptions— Nboativino. 

An  Indictment  charging  a  violation  of  the  Harrison  Narcotic  Act  (Comp. 
St.  1916,  SS  6287g-6287q)  held  to  sufficiently  negative  any  of  the  exemp 
tlons  and  exceptions  therein  contained. 
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In  Error  to  the  District  Court  of  the  United  States  for  tiie  Nortii- 
ern  District  of  Texas;   William  R.  Smith,  Judge. 

E.  D.  Fyke  was  convicted  of  violation  of  Act  Dec  17,  1914,  known 
as  the  Harrison  Narcotic  Act,  and  he  brings  error.    Affirmed. 

Chas.  Mays,  of  Ft.  Worth,  Tex.,  and  A.  S.  Baskett,  of  Dallas,  Tex., 
for  plaintiff  in  error. 
Wibnot  M.  Odell,  U.  S.  Atty.,  of  Ft.  Worth,  Tex. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  The  plaintiff  in  error  was  convicted  of 
a  violation  of  an  act  of  Congress  approved  December  17,  1914,  and 
commonly  known  as  the  Harrison  Narcotic  Act  (Act  Dec.  17,  1914, 
c.  1.  38  Sta.t.  785  [Comp.  St.  1916,  §§  6287g-6287q]).  All  the  11  counts 
of  the  indictment  are  based  upon  an  alleged  violation  of  section  2  of 
that  act  (section  6287h),  which,  so  far  as  pertinent  to  this  case,  is  as 
follows : 

"That  it  shall  be  unlawful  for  any  person  to  sell,  barter,  exchange,  or  giv« 
away  any  of  the  aforesaid  drugs  except  In  pursuance  of  a  written  order  of  the 
person  to  whom  such  article  Is  sold,  bartered,  exdianged,  or  given,  on  a  form 
to  be  issued  in  blank  for  that  purpose  by  the  Commissioner  of  Internal  Rev- 
enue." 

The  counts  of  the  indictment  chained  the  plaintiff  in  error  with  hav- 
ing made  various  distinct  sales  of  morphine,  at  different  times,  of  dif- 
ferent amounts,  and  to  different  persons,  but  were  otherwise  identical 
Each  charged  the  sale  to  have  been  made,  "not  in  pursuance  of  a 
written  order  such  as  is  required  by  an  act  of  Congress  approved  De- 
cember 17,  A.  D.  1914,  and  then  and  there  under  such  circumstances 
that  neither  the  said  Billie  Brown  (the  purchaser)  nor  the  sale  as  afore- 
said came  under  any  of  the  exceptions  and  exemptions  provided  for 
in  the  said  act  of  Congress."  The  defendant  was  convicted  under 
counts  1,  6,  9,  and  11,  and  sentenced  to  two  years  in  the  federal  peni- 
tentiary at  Leavenworth,  Kan. 

The  sole  ground  of  error  assigned  is  based  upon  the  action  of  the 
District  Court  in  overruling  the  motion  to  quash  (demurrer)  to  the  in- 
dictment. 

[1]  1.  The  plaintiff  in  error  supports  his  demurrer  upon  three  dis- 
tinct grounds.  In  the  first  place,  he  asserts  the  unconstitutionality  of 
section  2  of  the  act  upon  the  idea  that  its  provisions  are,  in  no  sense, 
provisions  of  a  revenue  measure,  but  are  purely  police  restrictions. 
The  case  of  Baldwin  v.  United  States,  238  Fed.  793,  151  C.  C.  A.  643, 
recently  decided  by  this  court,  per  curiam  opinion,  determines  this 
question  against  the  .contention  of  plaintiff  in  error, 

[2,  3]  2.  The  second  ground  upon  which  the  indictment  is  assailed 
by  the  demurrer  is  that  it  charges  an  offense  under  section  2  of  the  act, 
which  the  plaintiff  in  error  contends  is  only  applicable  to  the  class  of 
registered  dealers,  and  the  indictment  fails  to  allege  that  the  defend- 
ant was  re^stered.  Reliance  is  placed  upon  the  case  of  United  States 
V.  Jin  Fuey  Moy,  241  U.  S.  394,  36  Sup.  Ct.  658,  60  L.  Ed.  1061,  Ann. 
Cas.  1917D,  854,  which  held  that  section  8  of  the  act,  which  made  it 
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unlawful  for  any  person  not  registered  under  the  act,  arid  who  had 
not  paid  the  tax  provided  for  by  the  act,  to  have  in  his  possession  any 
of  the  prohibited  drugs,  applied  only  to  the  classes  who  were  required 
to  register  and  pay  the  tax  under  section  1  of  the  act  (section  6287g), 
and  that  it  was  not  unlawful  for  one,  not  embraced  in  these  classes, 
to  have  possession  of  the  prohibited  drugs.  The  ground  of  the  deci- 
sion was  that  the  act,  being  a  revenue  and  not  a  police  measure,  the 
competency  of  Congress  to  make  the  possession  of  persons,  not  re- 
quired to  register  and  pay  the  tax,  unlawful,  was  doubtful,  and,  to  pre- 
serve its  constitutionality,  the  court  would  construe  this  prohibition  of 
the  act  as  not  embracing  those  not  required  1^  it  to  raster  and  pay 
the  tax. 

The  distinction  between  that  case  and  this  prevents  its  use,  even  by 
•way  of  analogy.  No  tax  is  imposed  by  the  act  upon  the  having  pos- 
session of  the  prohibited  drugs,  but  only  their  production,  importation, 
manufacture,  compounding,  dealing  in,  dispensing,  selling,  or  giv- 
ing away.  As  no  revenue  could  be  derived  from  a  mere  posses- 
sion, not  in  any  one  of  the  mentioned  capacities,  it  was  thought  Con- 
gress was  without  power  to  regulate  such  mere  possession.  However, 
revenue  is  to  be  derived  from  the  sale  of  the  prohibited  drugs.  It 
was,  therefore,  clearly  competent  for  Congress  to  punish  the  unlawful 
sale  of  the  prohibited  drugs  by  all  classes  of  persons,  those  actually 
registered  and  those  not.>  All  sellers  were  members  of  the  class  re- 
quired to  register  and  pay  the  tax,  under  section  1,  and  the  revenue 
derived  from  sellers,  as  provided  for  by  that  section,  could  manifestly 
not  be  collected  unless  Congress  had  the  power  to,  and  did  in  fact, 
punish  the  sale  of  the  prohibited  drugs  by  all  persons  except  when 
made  in  cpnformity  to  the  act.  The  necessity  of  prohibiting  sales  by 
unregistered  persons  and  of  sales  by  registered  persons,  not  comply- 
ing with  the  act,  were  of  equal  importance.  If  only  the  latter  class 
were  subject  to  its  penalties,  all  persons,  by  failing  to  register,  could 
sell  with  impunity,  without  paying  the  tax  or  compljring  with  the  other 
requirements  of  the  act. 

Section  1  punishes  sales  by  persons  who  have  neither  registered  nor 
paid  the  tax.  Section  2  punishes  persons  who  sell,  not  in  pursuance  of 
a  written  order  of  the  person  to  whom  the  sale  is  made.  The  lan- 
guage of  section  2  is  general,  and  does  not  restrict  the  prohibition  to 
registered  sellers  in  terms.  Indeed,  the  exception,  lettered  "d,"  ap- 
plies to  a  class  expre'ssly  excepted  from  registry  and  payment  of  the 
tax  by  section  1.  This  exception  would  seem  to  be  superfluous,  if  sec- 
tion 2  applied  only  to  registered  persons,  since  the  excepted  class  would 
not  then  be  included  in  the  class  against  whom  the  penalties  of  the 
section  are  directed.  There  are  some  provisions  in  section  2  that  may 
be  persuasive  of  the  correctness  of  defendant's  contention,  viz.  those 
applying  alone  to  the  conduct  of  the  business  by  those  who  have  reg- 
istered. We  think,  however,  its  terms  broad  enough  to  include  all 
persons,  whether  actually  registered  or  not,  who  sell  the  prohibited 
drugs. 

Taking  the  law  in  its  entirety,  no  person,  whether  registered  or  un- 
registered, can  lawfully  sell  the  prohibited  drugs,  "except  in  pursuance 


Digitized  by 


Google 


228  254  FBDBBAL  BEPOBTEB 

of  a  written  order  of  the  person  to  whom  such  article  is  sold,"  and  an 
indictment  which  charged  even  an  unregistered  person  witii  sellii^, 
not  in  pursuance  of  such  a  written  order,  would  charge  him  with  a^ 
the  elements  of  a  sale  prohibited  by  the  act.  It  would,  we  think,  be 
unnecessary,  in  this  view,  for  the  indictment  to  allege  that  the  de- 
fendant was  actually  registered  and  had  paid  the  tax,  and,  as  the  law 
itself- imposes  the  duty  of  registry  and  payment  of  the  tax  on  all 
persons  who  sell,  it  would  be  unnecessary  for  the  indictment  to  allege 
that  the  defendant,  being  charged  with  making  a  sale,  was  in  the  class 
required  to  register  and  pay  the  tax. 

The  plaintiff  in  error  contends  that  section  1  and  section  2  create 
distinct  offenses,  the  former  directed  alone  against  unregistered  per- 
sons, who  have  failed  to  pay  the  tax,  and  the  latter  directed  alone 
against  registered  persons,  who  have  paid  the  tax,  but  have  failed  to 
conduct  the  business  in  other  respects  in  accordance  with  the  act  The 
act  in  different  sections  defines  what  sales  are  unlawful.  It  does  not, 
however,  affix  separate  penalties  to  each  class  of  prohibited  sales. 
Section  9  (section  6287o)  provides  a  penalty  to  be  imposed  upon  any 
person  who  violates  or  fails  to  comply  with  any  of  the  requirements 
of  the  act.  Sales  of  the  prohibited  drugs  may  be  unlawful  (a)  when 
made  by  an  unregistered  person,  who  has  not  paid  the  tax,  or  (b)  when 
made  by  any  person,  except  in  pursuance  of  an  order  blank.  The  of- 
fense punished  is  the  making  a  sale  in  violation  of  the  act  If  the 
sale  is  prohibited  by  the  act,  it  is  not  important  that  the  indictment 
should  be  framed  under  any  particular  section  of  the  act,  provided  its 
averments  sufficiently  show  a  sale  made  unlawful  by  the  act  in  its 
entirety.  An  indictment  which  charges  a  sale  to  have  been  made  in 
a  way  that  no  person,  registered  or  unregistered,  could  lawfully  make 
it  by  the  terms  of  the  act,  sufficiently  shows  that  the  defendant,  in  mak- 
ing it,  violated  the  act  in  a  way  that  subjects  him  to  the  penalties  pre- 
scribed for  its  violation  by  section  9. 

[4,  5]  3.  The  third  proposition  presented  by  the  demurrer  is  that 
the  indictment  does  not  sufficiently  aver  that  the  defendant  did  not 
come  within  one  or  more  of  the  statutory  exceptions  or  exemptions. 

Section  8  of  the  act  (Comp.  St.  1916,  §  6287n)  contains  this  language 
at  the  end  of  it : 

"Provided  further,  that  It  shall  not  be  necessary  to  negative  any  of  the 
aforesaid  exemptions  In  any  complaint.  Information,  Indlctaient,  or  other  writ 
or  proceeding  laid  or  brought  under  this  Act;  and  the  burden  of  proof  -of  aoy 
such  ex^nption  shall  be  upon  the  defendant." 

There  are  exceptions  and  exemptions  in  section  8,  to  which  the 
language  of  the  proviso  might  be  referred.  The  Court  of  Appeals  for 
the  Seventh  Circuit  has,  however,  construed  it  to  apply  to  all  excep- 
tions and  exemptions,  theretofore  mentioned  in  the  act,  including  those 
in  section  2.  We  cannot  agree  with  the  contention  that  Amend,  art 
6  of  the  federal  Constitution  would  prevent  Congress  from  so  enact- 
ing. An  indictment,  though  it  failed  to  exclude  defendant  from  the 
excepted  classes,  would  sufficiently  inform  him  of  the  nature  of  the 
accusation  against  him.  If,  in  the  light  of  the  proviso  of  section  8  and 
the  construction  given  it,  there  was  any  necessity  resting  upon  the 
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government  to  negative  the  fact  that  defendant  was  a  member  of  one 
of  the  excluded  classes,  we  think  the  indictment  sufficiently  does  sa 
£ach  count  alleges  that — 

"Neltber  the  said  Blllle  Brown  [the  buye-  of  the  dmg]  nor  the  sale  as  afore- 
said came  noder  any  of  the  exceptions  and  exemptions  provided  for  In  the  act 
of  Congress  afoHesald." 

The  criticism  is  that,  while  it  covers  an  exemption  in  favor  of  the 
buyer  and  the  sale,  it  does  not  exclude  the  possibility  of  the  exemption 
of  the  seller.  If  the  sale  was  not  excepted  from  the  prohibition  of  the 
act,  as  alleged  in  the  indictment,  then  the  seller  was  necessarily  pun- 
ishable for  making  it,  since  the  act  imposes  upon  the  seller  penalties 
for  making  any  sale  made  unlawful  by  its  terms.  We  think  the  aver- 
ments of  Sie  indictment  sufficient  in  their  exclusion  of  the  statutory 
exceptions  and  exemptions,  which  we  construe  to  be  synonymous 
terms,  even  if  a  necessity  for  said  averment  were  held  to  exist. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


WESTERN  UNION  TELEGRAPH  00.  V.  PRBSTON. 

(Circuit  Court  of  Appeals,  Third  Circuit.    November  27,  19ia) 

No.  2386. 

1.  Death  e=3l5 — ^Action  fob  Wbongfui.  Death — ^Pewnstlvania  Statote. 

Under  Act  Pa.  April  15,  1851  (P.  U  6T4)  g  19,  and  Act  Pa.  April  28, 
1855  (P.  L.  309),  providing  that,  when  no  suit  for  damages  is  brought  by 
the  person  injured  during  life,  his  widow  may  maintain  an  action  for  the 
death  within  one  year  thereafter,  the  widow  may  sue,  although  at  the 
time  of  death  decedent's  right  of  action  was  barred  by  limitation. 

2.  Death  9=3ll — ^Action  fob  Wkonofdi.  Death — Oonbteuctiow  of  Statutes. 

Under  statutes  modeled  np<«i  Lord  Campbell's  Act,  giving  a  right  of  ac- 
tion foi'  wrongful  death,  such  right  of  action  is  different  from  and  inde- 
pendent of  the  right  of  action  of  the  deceased  for  the  injury,  although  the 
cause  of  action,  wliich  Is  the  tort,  is  the  same. 
8.  Death  €=>16 — Action  fob  WEONaFtrL  Death — Remoteness  of  Injtbt. 

That  a  person  injured  lived  for  10  years  after  his  injury  does  not,  as 
matter  of  law,  preclude  recovery  for  Ms  death.     ' 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Action  at  law  by  Mary  E.  Preston  against  the  Western  Union  Tel- 
^raph  Company,  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

For  opmion  below,  see  250  Fed.  480. 

W.  B.  Linn,  of  Philadelphia,  Pa.,  for  plaintiff  in  error. 
Hugh  Roberts,  of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges.  • 

WOOLLEY,  Circuit  Judge.  Preston,  a  telegraph  lineman  in  the 
employ  of  the  defendant  below,  was  injured  in  September.  1905. 
He  died  in  October,  1915. 
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Preston  brou^t  no  suit  for  damages  daring  his  life.  His  widow 
brought  this  action  within  one  year  alter  his  death.  She  alleged,  and 
the  jury  found,  that  her  husband's  injuries  were  due  to  n^ligence 
of  the  defendant  and  that  his  death  was  occasioned  by  the  injuries 
he  had  sustained. 

[1]  The  action  is  brought  under  statutes  of  the  commonwealth 
of  Peimsylvania,  which  read : 

"Whenever  deatb  sliall  be  occasioned  by  unlawfol  violence  or  negligence, 
and  no  suit  for  damoffea  be  brought  by  the  party  injured  during  his  or  her 
life,  the  widow  of  any.  Biidn  deceased,  or  If  there  be  no  widow,  the  peiwmal 
representatives  may  m^iiTitain  an  action  for  and  recover  damages  for  the 
death  thus  occasioned."    Act  of  April  15, 1851  (P.  L.  674)  {  Id. 

"The  declaration  shall  state  who  are  the  parties  entitled  to  such  action: 
the  action  shall  be  brought  within  one  year  after  the  death,  and  not  ttttn- 
after."    Act  of  AprU  28,  1866  (P.  L.  309). 

Preston's  right  of  action  at  the  time  of  his  death  was  barred  by  a 
statute  of  limitation. 

We  have  been  referred  to  no  decision  by  a  court  of  Pennsylvania 
construing  the  Act  of  April  15,  1851,  with  reference  to  a  situation 
similar  to  the  one  presented  by  the  facts  in  this  case.  Reluctant  as 
we  are  to  impose  upon  a  state  statute  the  interpretation  of  a  Fed- 
eral court,  we  find  ourselves  called  upon  nevertheless  to  construe  the 
statute  on  which  this  action  is  based,  in  order  to  decide  the  first  ques- 
tion raised  by  the  defendant  on  this  writ  of  error.  This  question  is: 
Whether  the  statute  affords  a  widow  a  right  of  action  for  the  death 
of  her  husband  occasioned  by  negligence,  where,  at  the  time  of  his 
death,  his  right  of  action  for  the  same  negligence  was  barred  by  a 
statute  of  limitation. 

The  evident  purpose  of  the  Pennsylvania  statute,  in  giving  a  right 
of  action  after  death  occasioned  by  negligence,  was  to  remove  the 
hardship  of  the  common-law  rule — "actio  personalis  moritur  cum 
persona."  This  rule  was  changed  in  England  by  the  Act  of  9  and  10 
Vict,  chapter  93,  section  1,  known  as  "Lord  Campbell's  Act,"  which 
gave  such  an  action  to  certain  designated  persons  injured  by  the 
death.    The  relevant  parts  of  the  act  are  set  out  in  the  marg^* 

The  distinguishing  features  of  Lord  Campbell's  Act  have  been 
re-enacted  by  many  states  in  statutes  which  preserve,  though  in  vary- 
ing forms  of  expression,  its  original  purpose.  Among  the  states 
that  have  used  the  English  Act  as  a  model  in  changing  tne  common- 
law  rule  is  the  Commonwealth  of  Pennsylvania.    Hill  v.  Penna.  R.  R. 

1  Section  1.  "  *  *  *  That  whensoever  the  death  of  a  i)erson  shall  be 
caused  by  wrongful  act,  neglect  or  default,  and  the  act,  neglect  or  default  is 
such  as  would,  if  death  bad  not  ensued,  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  In  respect  thereof  then,  and  In  every 
such  case,  the  person  who  would  have  been  liable  if  death  had  not  ensued  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the  per- 
son Injured,  and  although  the  death  shall  have  been  caused  under  such  cir- 
cumstances as  amount  In  law  to  felony." 

Section  2  designates  the  person  who  may  maintain  the  action. 

Section  3.  "  •  •  *  Provided,  always,  and  be  It  enacted,  that  not  more 
than  one  action  shall  lie  for  and  in  respect  of  the  same  subject  matter  of  com- 
plaint; •  •  *  and  that  every  such  action  shall  be  commenced  within 
twelve  calendar  months  after  the  death  of  such  deceased  person." 
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a>.,  178  Pa.  223,  231,  35  Atl.  997,  35  L.  R.  A.  196,  56  Am.  St.  Rep. 
754. 

Differences  in  the  language  of  the  American  and  English  statutes 
have  in  many  instances  caused  differences  in  their  interpretation, 
not  with  reference  to  the  main  object  of  giving  a  new  action  after 
death,  but  with  reference  to  the  nature  of  the  action  and  the  circum- 
stances under  which  it  can  be  enforced. 

[2]  While  at  first  tiiere  was  much  judicial  dispute  as  to  the  precise. 
nature  of  the  action  conferred  by  Lord  Campbell's  Act  and  by  Amer- 
ican statutes  modeled  upon  it — ^whether  it  was  a  new  action  or  the 
continuance  of  the  action  of  the  person  injured,  whether  it  wa^  cu- 
nmlative  upon  Ae  action  of  the  person  injured,  thereby  imposing  a 
double  liability  in  the  sense  of  permitting  double  recoveries  for  the 
tort,  whether  the  action  was  on  the  death  or  on  the  tort — ^the  courts 
in  England  and  America  have  now  decided  beyond  profitable  con- 
troversy that  the  new  action  given  by  such  statutes  is  not  a  continu- 
ance of  any  right  of  action  which  the  injured  person  would  have  had 
except  for  his  death,  but  is  "a  new  or  independent  cause  of  action," 
founded  on  a  new  grievance,  and  is  awarded  "for  the  purpose  of 
compensating  certain  dependent  members  of  the  family  (of  the  in- 
jured person)  for  the  deprivation,  pecuniarily,  resulting  to  them  from 
his  wrongful  death,"  Michigan  Central  R.  R.  Co.  v.  Vreeland,  227 
U.  S.  59,  69,  33  Sup.  Ct.  192,  195  (57  L.  Ed.  417,  Ann.  Cas.  1914C, 
176);  or,  stated  substantially  in  the  language  of  the  English  deci- 
sions, the  act  does  not  transfer  the  right  of  action  bi  the  injured 
person  to  his  widow  or  other  designated  person,  but  gives  to  such 
person  a  totally  new  right  of  action,  on  different  principles,  Blake 
V.  Midland  Ry.  Co.,  18  Q.  B.  93,  109;  Seward  v.  The  Vera  Cruz, 
110  App.  Cases,  59.  While  it  is  thus  decided  that  the  new  action  is 
for  the  death  and  is  independent  of  the  husband's  common-law  ac- 
tion for  his  injury,  the  courts  have  gone  further  and  have  decided 
with  equal  finality,  that  "the  cause  of  action  contemplated  by  the  stat- 
ute is  tiie  tort  which  produces  death  and  not  the  death  caused  by  the 
tort"  Centofanti  v.  R.  R.  Co.,  244  Pa.  255,  262,  90  Atl.  558,  561 ; 
Michigan  Central  R.  R.  Co.  v.  Vreeland,  supra.  In  arriving  at  these 
decisions,  we  discern  a  clear  distinction  made  by  the  courts  between 
the  right  of  action  after  death  given  by  the  statutes  and  the  cause  of 
action  on  which  such  right  of  action  may  be  enforced.  This  distinc- 
tion has,  we  believe,  a  controlling  bearing  on  the  question  before  us 
for  decision.  , 

Referring  for  convenience  to  the  two  rights  of  action  respectively 
as  the  widow's  right  of  action  and  the  husband's  right  of  action,  it 
is  now  the  law,  that,  although  the  widow's  right  of  action  is  wholly 
independent  of  that  of  her  husband,  it  is  dependent  on  the  original 
wrongful  injury  inflicted  upon  him.  Both  rights  of  action  spring 
from  the  same  tort,  therefore  the  same  tort  is  the  cause  of  action  for 
both.  The  tort  being  the  basis  of  both  actions,  the  courts  have  held 
with  entire  consistency  that  the  widow's  right  to  recover  in  her  ac- 
tion for  the  wrong  done  her  by  occasioning  her  husband's  death  de- 
pends primarily  on  the  liability  of  the  wrongdoer  to  her  husband  {or 
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the  wrong  done  him.  Liability  for  the  tort  is  affected  of  coarse  by 
the  character  of  the  tort,  and  it  may  even  be  destroyed  by  the  injured 
husband  in  a  way  that  will  altogether  deprive  his  widow  of  a  cause  of 
action  to  sue  upon.  The  tort,  as  a  cause  of  action  enuring  to  the 
widow,  is  affected  by  considerations  of  the  husband's  assumption  of 
risk  and  contributory  negligence,  and  of  negligence  of  a  fellow  sen-- 
ant.  Liability  for  the  tort  may  be  released  by  the  husband  before  its 
commission,  as  under  a  contract  involving  a  release  to  a  carrier  from 
liability  for  future  negligence  of  its  servants.  Perry  v.  P.  W.  &  B. 
R.  R.,  24  Del.  399,  71  Atl.  725 ;  and  by  his  acceptance  of  a  free  pass 
similarly  releasing  liability.  Northern  Pacific  Ry.  Co.  v.  Adams,  192 
U.  S.  440,  24  Sup.  Ct.  408,  48  L.  Ed.  513,  reversing  C.  C.  A,  Ninth 
Cirrruit,  116  Fed.  324,  54  C.  C.  A.  196.  Liability  for  the  tort  may 
also  be  released  by  the  husband  after  its  commission  by  his  acceptance 
of  compensation  for  the  injury  he  has  sustained.  Hill  v.  Penna.  R. 
R.  Co.,  178  Pa.  223,  35  AtL  997,  35  L.  R.  A.  196,  56  Am.  St.  Rep. 
754. 

If  the  wrongdoer  has  never  been  legally  liable  for  the  wrong  or  if 
he  has  in  any  way  been  acquitted  of  the  wrong,  then  the  tort  is  no 
longer  a  cause  of  action  on  which  the  widow  can  prosecute  her  stat- 
utory right  of  action,  and  this  is  for  the  reason  that  the  widow  suc- 
ceeds to  her  husband's  cause  of  action — the  tort — ^with  all  its  in- 
firmities, those  that  are  inherent,  and  those  that  have  been  imposed 
upon  it  by  her  husband. 

What  infirmity  is  there"  in  the  tort  in  this  case,  .Considered,  purely 
as  a  cause  of  action,  that  precludes  the  widow  from  asserting  her  right 
of  action?  The  defendant  says  that  the  husband  had  lost  his  right 
of  action  on  the  tort  prior  to  his  death  because  of  the  bar  of  the 
Statute  of  Limitations,  and  for  that  reason  the  widow  also  has  lost 
her  right  of  action.  But  the  Statute  of  Limitations  operated  against 
the  husband's  right  of  action,  not  against  the  tort,  the  cause  of  ac- 
tion. That  admittedly  stood  unaffected  by  any  act  of  his.  When  he 
died  without  suing,  the  husband  left  the  tort  just  as  it  was  when  it 
was  committed,  though  he  left  the  wrong  done  him  unredressed.  But 
upon  his  death  a  new  injury  was  occasioned  by  the  same  tort,  this  time 
to  the  widow.  For  redress  of  this  injury,  the  statute  gave  her  a  new 
and  altogether  independent  right  of  action,  if  the  cause  of  action, 
the  tort  that  occasioned  the  death,  still  existed.  The  question  is, 
Did  it  still  exist?  We  think  it  did.  The  husband  had  done  noth- 
ing to  it,  and  had  done  nothing  that  affected  it;  he  simply  per- 
mitted a  statute  of  Umitation  to  deprive  him  of  lus  right  to  sue 
upon  it.  The  statute  that  deprived  him  of  his  right  of  action  was  not 
applicable  to  the  widow's  right  of  action.  Being  inoperative  against 
fler,  it  deprived  her  of  nothing.     In  this  situation  the  husband  died. 

We  are  of  opinion,  that  the  right  of  action  afforded  the  widow  by 
the  Pennsylvania  statute,  though  dependent  on  the  original  wrong- 
ful injury  to  the  husband,  is  not  dependent  by  implication  on  her  hus- 
band's right  of  action  not  being  barred  by  a  statute  of  limitation  at 
the  time  of  his  death,  and  that,  in  consequence,  the  plaintiff  in  this 
case  was  not  barred  of  her  action.  Opposed  to  this  opinion,  counsel 
for  the  defendant  cited  with  confidence  decisions  of  courts  in  a  num- 
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ber  of  states  in  harmony  with  a  view  expressed  by  the  Supreme  Court 
of  the  United  States  with  reference  to  the  right  of  action  afforded 
by  various  statutes  modeled  after  Lord  Campbell's  Act,  in  Michigan 
Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  59.  70,  33  Sup.  Ct.  192,  196 
(57  L.  Ed.  417,  Ann.  Cas.  1914C,  176),  where  the  mj^tter  was  not  in- 
volved in  the  decision.    It  is  as  follows : 

"But  as  the  foundation  of  the  right  of  action  is  the  original  wrongful  In- 
jury to  the  decedent,  It  baa  been  generally  held  that  the  neu)  action  it  a 
right  dependent  upon  the  eceittence  of  a  right  in  the  decedent  immediately 
before  hit  death  to  have  maintained  an  action  for  hit  wrongful  injury. 
Tiffany,  Death  by  Wrongful  Act,  §  124 ;  Louisville,  E.  &  St.  Ik  R.  R.  Co.  v. 
Clark,  152  U.  S.  280  [14  Sup.  Ct  579,  38  Lu  Ed.  422] ;  Read  v.  G.  B.  Ry.,  L.  R. 
3  Q.  B.  555;  Hecht  v.  O.  &  M.  Ry.,  132  Indiana,  607  [32  N.  E.  302] ;  Fowlkes 
V.  Nashville  &  Decatur  R.  R.  Co.,  9  Heisk.  [Tenn.]  820 ;  Littlewood  v.  Mayor, 
89  N.  Y.  24  [42  Am.  Dea  271] ;  Southern  Bell  Tel.  Co.  v.  Cassln,  111  Georgia, 
575  [36  S.  E.  881,  60  L.  R.  A.  e&4]." 

This,  indeed,  is  the  general  rule,  but  an  examination  of  the  statutes 
under  which  the  cited  decisions  were  made  and  the  rule  was  an- 
nounced shows  that  in  each  instance  the  statute  was  radically  differ- 
eot  from  that  of  Pennsylvania  in  the  important  particular  that  the 
right  of  action  given  the  widow  by  these  statutes  is  in  terms  made  to 
depend  upon  the  existence  of  the  husband's  right  of  action  at  his  death 
and  upon  his  ability  immediately  theretofore  to  maintain  his  action. 
Some  of  these  statutes  are  cited  in  the  margin  together  with  cases  in 
which  their  interpretation  was  involved.* 

Under  statutes  like  these  the  courts  have  held  with  reason  that  the 
widow's  rig^t  of  action  is  made  dependent  on  the  husband's  right 
of  action  and  on  his  liability  to  maintain  an  action  before  his  death, 
and  that  the  test  of  his  ability  to  maintain  an  action  is  that  he  shall 
be  able  to  prevail  over  all  defences  which  may  be  interposed  to  it, 
including,  of  course,  the  defence  of  the  Statute  of  Limitations.  But 
the  Supreme'  Court  of  Pennsylvania,  in  discussing  the  statute  now 
under  consideration  has  said: 

"The  English  statute  is  somewhat  broader  than  ours,  because  It  is  not  lim- 
ited to  cases  hi  which  aSj  action  had  been  brought  by  the  Injured  party  and 
he  had  died  pending  the  action,  nor  yet  to  cases  in  which  no  action  has  been 

2  In  Lord  Campbell's  Act,  the  condition  which  qualifies  the  new  right  of 
action  is  where  "the  act,  neglect  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  action  and  recover 
dfimages  in  respect  thereof."  Read  v.  G.  B.  Ry.  Co.,  Lw  R.  3  Q.  B.  665 ;  Blake  v. 
Midland  Ry.  Co.,  18  Q.  B.  93,  109;  Seward  v.  The  Vera  Cruz,  10  App^  Cases, 
59. 

By  the  Alabama  statute  It  is  provided  that  "a  personal  representative  may 
maintain  an  action  •  »  •  for  •  »  •  negligence  •  •  •  whereby  the 
death  of  his  testator  or  intestate  was  caused,  if  the  teitator  or  intestate 
could  have  maintained  an  action  for  such  wrongful  act  •  *  •  if  It  had  not 
caused  death.  •  *  *  "  Suell  v.  Derrlcott,  161  Ala.  259,  49  South.  895,  23  U 
R.  A.  (N.  S.)  996,  18  Ann.  Cas.  636 ;  Buckalew  v.  T.  O.  &  T.  Co.,  112  Ala.  146, 
20  South.  606;  L.  &  N.  R.  R.  Co.  v.  Robinson,  141  Ala  325,  37  South.  431: 
Williams  V.  Ry.  Co.,  150  Ala.  324,  43  South.  576,  10  L.  R.  A.  (N.  S.)  413  ^  Sea- 
board Air  Line  Ry.  Co.  v.  Allen  (O.  C.  A.  2d)  192  Fed.  480,  112  C.  C.  A.' 642. 

The  New  York  statute  provides  that  "the  executor  or  administrator  of  a 
decedent  who  has  left  him  or  her  surviving  a  husband,  wife,  or  next  of  kin, 
may  maintain  an  action  to  recover  damages  for  a  wrongful  act,  neglect  or 
default,  by  which  the  decedent's  death  was  caused«  against  a  natural  person 
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brought  by  the  Injured  party  lu  his  lifettme,  and  tKe  remedy  U  given  icUh- 
out  guaiifloation  in  cM  oatet."  HUl  v.  Penna.  R.  B.  CX>.,  178  Fa.  223,  232,  35 
Atl.  997,  990  (35  Lk  R.  A.  196,  96  Am.  St  Rep.  754). 

This  intimation  of  what  would  be  the  view  of  the  Supreme  Gturt 
of  Pennsylvania  were  the  precise  question  in  this  case  before  it, 
supports  our  construction,  that  the  Pennsylvania  statute  does  not 
make  the  widow's  right  of  action  dependent  wholly  on  the  husband's 
ability  to  maintain  an  action  immediately  before  his  death;  but,  on 
the  contrary,  it  makes  it  (in  terms)  dependent  only  on  the  fact  that 
his  death  was  caused  by  the  original  wrongful  act  and  on  the  fact 
that  before  his  death  he  had  brought  no  suit  for  damages,  and  (by 
implication,  as  in  other  statutes)  on  the  liability  of  the  wrongdoer 
for  the  tort.  The  statute  imposes  no  other  condition  upon  the  wid- 
ow's right  to  sue  save  that  she  bring  her  action  within  one  year  after 
her  husband's  death.  As  these  are  all  the  conditions  imposed  by  the 
General  Assembly  of  Pennsylvania,  we  fed  that  this  court  has  no  au- 
thority to  impose  additional  or  different  ones.  Louisville  &  St.  L. 
R.  R.  V.  Clarke,  152  U.  S.  230.  238,  239,  14  Sup.  Ct.  579,  38  L.  Ed. 
422. 

We  find  no  error  in  the  ruling  of  the  trial  court  sustaining  the 
plaintiff's  right  of  action. 

The  remaining  matter  assigned  as  error  was  the  court's  refusal  to 
direct  a  verdict  for  the  defendant.  This  assignment  is  based  on  two 
aspects  of  the  case,  as  viewed  by  the  defendant;  one,  that  Preston's 
death  was  not  caused  by  his  injuries;  the  other,  that  his  injuries 
were  not  occasioned  by  the  defendant's  negligence. 

[3]  With  respect  to  the  first,  the  defendant  says  it  is  obvious  that 
Preston's  death  in  1915  cannot  in  any  legal  sense  be  traced  to  the 
accident  in  1905,  and  maintains,  accordingly,  that  the  trial  court  erred 
in  not  declaring  that  conclusion  as  a  matter  of  law.  This  contention 
rests  on  the  principle,  that  the  law,  in  its  practical  administration, 
regards  only  proximate  or  immediate  and  not  remote  causes.  Railway 
Co.  V.  Calhoun,  213  U.  S.  7,  29  Sup.  Ct.  321,  53  L.  Ed.  671,  and  that 
only  an  injury  which  is  the  natural  and  probable  result  of  an  act  of 
negligence,  as  distinguished  from  an  injury  that  could  not  have  been 

who  •  •  *  ioouli  have  ieen  liable  to  an  action  Ik  t(''oor  of  the  decedent 
iv  reason  thereof  if  death  had  not  ensued."  Llttlewood  v.  Mayor,  89  N.  T. 
24,  4a  Am.  Dec.  271;  KeUlher  v.  N.  Y.  O.  ft  H.  B.  B.  Co.,  212  N.  T.  207,  210, 
105  N.  E.  824,  L.  B.  A.  1915E,  1178. 

The  Indiana  statute  provides  that  "when  the  death  of  one  Is  caused  by  the 
wrongful  act  or  onUssion  of  another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor  against  the  latter,  if  the  former 
[the  partj/  injured]  might  have  maintained  an  action,  had  he  lived,  agaifut 
the  latter  for  an  Injury  for  the  same  act  or  omission."  Jeff  ergon  vllle  B.  R-  'r. 
Swayne's  Adm'r,  26  Ind.  477 ;  Pittsburgh,  etc..  By.  v.  Ylning's  Adm'r,  27  Ind. 
513.  92  Am.  Dec.  269;  Hecht  v.  Ohio  &  Mississippi  By.  Ca,  132  Ind.  607,  SOB. 
32  N.  E.  302. 

The  Tennessee  Act  provides  that  "the  right  of  action,  iohieh  a  per$(» 
•  •  *  whose  death  Is  caused  by  the  wrongful  act  or  omission  of  another, 
toouid  have  haA  agoMut  the  torongdoer  in  caae  death  had  not  eniued,  sball 
not  abate  or  be  extinguished  by  his  death,  but  shall  pass  to  bis  personal 
T^resentative  for  the  benefit  of  Ills  widow  and  next  of  Un."  JToirtkes  t. 
NashvUIe  &  Decatur  IL  B.  Co.,  56  Tenn.  (9  Heisk.)  829,  83a 
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reasonably  anticipated  as  the  probable  result,  is  actionable,  Armour 
&  Co.  V.  Harcrow,  217  Fed.  224,  227,  133  C.  C.  A.  218.  Applying 
this  principle  to  the  case,  the  defendant  urg^es  that  the  span  of  ten 
years  between  the  accident  and  death — a  period  of  time,  which,  ad- 
mittedly, is  startling — ^shows  that  death  which  followed  the  injury 
was  too  remote  to  1^  its  natural  or  probable  consequence,  and,  there- 
fore, there  is  in  the  case  no  evidence  of  proximate  or  immediate 
cause. 

We  also  would  apply  this  principle  to  the  case,  if,  in  the  sequence 
of  events  between  the  injury  and  death,  there  had  intervened  noth- 
ing which  indicated  a  proximate  connection  between  the  two.  But 
the  plaintiff  produced  evidence  of  ■Preston's  condition  throughout 
the  period,  showing  that  his  ill  health  began  with  the  injury  and 
increased  slowly  but  progressively  until  epilepsy  developed  and  death 
ensued.  This  evidence,  in  amount  and  character,  is  quite  sufficient, 
if  believed,  to  show  that  Preston's  death  was  due  directly  and  prox- 
imately to  his  injuries. 

The  other  question — whether  there  was  sufficient  evidence  of  neg- 
ligence to  submit  to  the  jury — ^involves  no  question  of  law.  It  may 
be  decided,  therefore,  without  stating  the  case  and  discussing  the  evi- 
dence. We  are  of  opinion  that  the  evidence  is  sufficient  to  sustain 
the  verdict,  and  find  that  the  court  did  not  err  in  submitting  the  case 
to  the  jury. 

The  judgment  below  is  affirmed. 


CHIOAGO,  R  I.  &  P.  BY.  CO.  v.  UOTON  PAC.  R.  CO.  et  al. 
(Circuit  Court  ot  Appeals,  'E&ffixth.  Circuit    October  14,  1918.) 
>No.  5022.  i 

1.  Comrrs  «=»49a— Bftect  of  Bxckitsbship — JinasDroTioit  of  Ooubt  Otheb 

Than  Onk  Affointino  Becbiveb. 

That  one  defendant  was  nnder  receivership  in  another  federal  court  ' 
at  the  time  the  trial  court  heard  the  bill  of  complaint  against  It  and 
others  to  enforce  an  award  of  arbitrators  appointed  pursuant  to  contract, 
etc;,  held  not  to  deprive  the  trial  court  of  Jurisdiction ;  It  not  appearing 
when  complainant  filed  Its  dalm  in  the  reoeiverslilp  suit. 

2.  Abbitration  and  Awabd  «=»12 — Vauditt  or  Awabd — ^Waitkb  or  DErECTS. 

Where  arbitration  was  begun  under  a  mutual  mistake  as  to  which  con- 
tract governed,  eta,  and  the  parties  on  discovery  furnished  the  arbitrators 
the  true  contract  and  proceeded,  there  was  a  waiver  of  the  defect,  and 
the  award  was  valid. 
8.  ABsmtATiON  AKD  AwABD  4=94 — Pabtixs — ^Valioitt  or  Award— BioBT  to 
Object. 

Where  others  interested  in  the  result  of  an  arbitration,  though  not 
parties,  Insisted  on  its  validity,  defendant,  against  whom  the  award  was 
made,  cannot  attack  it  because  they  were  not  made  parties  and  might 
have  been  injured. 

4.  ABBmiATIOR     AMD     AWA^     «S>46— DlSQUAUnOATION     OF     Abbubatob — 

Waives. 

Where  defendant  proceeded  with  an  arbitration  after  discovery  or 
fftcts  whldb  showed  one  of  the  arbitrators  was  dlsqualifled,  It  waived  the 
dlagfualiflcation,  and  cannot  attack  the  award  on  that  ground. 

^=9For  otiier  cases  se*  mud*  topic  £  KBT-NUMBBR  in  aU  Key-Numberad  Olxaata  k  Indexea 
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6.  Arbitkatton  ATna  Award  «=346 — Heabinos — ^Notice. 

Where  defendant  participated  In  'sending  arbitrators  the  tme  contract, 
on  discoTery  of  the  mistake  as  to  the  contract  applicable,  etc.,  and  sub- 
mitted other  evidence,  Tield,  the  award  was  not  open  to  attack  on  the 
ground  the  arbitrators  failed  to  give  notice  and  lefnsed  to  hold  farther 
hearing  after  discovery  of  the  mistake,  etc 

Appeal  frohi  the  District  Coart  of  the  United  States  for  the  Dis- 
trict of  Nebraska ;  Joseph  W.  Woodrough,  Judge. 

Bill  by  the  Union  Pacific  Rjulroad  Company  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  and  others.  From  a  decree 
against  it,  the  named  defendant  appeals.    Afiirmed. 

E.  P.  Holmes,  of  Lincohi,  N^Jb.  (M.  L.  Bell,  of  Chicago,  111.,  on  the 
brief),  for  appellant. 

Edson  Rich,  of  Omaha,  Neb.  (N.  H.  Loomis,  of  Omaha,  Neb.,  on 
the  brief),  for  appellee  Union  Pac.  R.  Co. 

A.  A.  Mclyaughlin, -of  Omaha,  Neb.  (Lyle  Hubbard  and  Wymer 
Dressier,  both  of  Omaha,  Neb.,  on  the  brief),  for  appellee  Chicago 
&  N.  W.  Ry.  Co. 

F.  H.  Helsell,  of  Ft.  Dodge,  Iowa,  and  William  Baird,  Edgar  A. 
Baird,  and  Claire  J.  Baird,  all  of  Omaha,  Neb.,  for  appellee  Illinois 
Cent.  R.  Co. 

Ralph  M.  Shaw,  of  Chicago,  111.,  and  William  Baird,  of  Omaha, 
Neb.,  for  appellee  Chicago  Great  Western  Ry.  Co. 

B.  P.  Waggener,  of  Atchison,  Kan.,  and  J.  A.  C.  Kennedy  and  Yale 
Holland,  both  of  Omaha,  Neb.,  for  appellee  Missouri  Pac.  Ry.  Co. 

H.  H.  Field,  of  Chicago,  111.,  and  I,.  F.  Crofoot,  E.  H.  Scott,  and 
W.  C.  Eraser,  all  of  Omaha,  Neb.,  for  appellee  Chicago,  M.  &  St 
P.  Ry.  Co. 

Before  HOOK,  CARLAND,  and  STONE,  Circuit  Judges. 

STONE,  Circuit  Judge.  The  Union  Pacific  Railroad  Company  owns 
the  depot  and  attaching  terminals  at  Omaha.  The  Rock  Island,  with 
other  roads,  are  its  tenants  under  a  so-called  "Union  Station  con- 
tract." The  contract  provisions  governing  the  liability  between  the 
roads  for  accidents  within  these  terminals  are  that  each  road  shall 
pay  for  damage  arising  out  of  the  "conduct  or  negligence  of  its  own 
employes,"  and  that  such  damages  as  arise  from  the  "conduct  or  neg- 
lect of  employes  paid  in  common"  shall  be  charged  to  current  expenses 
of  operation  and  maintenance  and  pdd  by  all  in  common  or  on  an 
agreed  basis.  A  collision  occurred  between  Union  Pacific  and  Rock 
Island  engines  on  these  terminal  tracks,  and  the  question  is  whether 
the  Rock  Island,  or  all  of  the  roads,  should  pay  for  the  damages. 

A  few  months  after  the  accident,  on  complaint  by  the  Union  Pa- 
cific to  the  Rock  Island  that  the  latter  should  assume  the  damage,  the 
two  roads  finally  agreed  to  arbitrate  the  question.  The  Union  Sta- 
tion contract  provided  for  arbitration.  The  arbitrators  were  chosen 
and  proceeded  to  consider  the  matter.  Through  mistake,  instead  of 
sending  the  arbitrators  the  station  contract  as  governing  the  contro- 
versy, another  agreement  between  the  roads,  governing  thei  use  of 
different  trackage  near  Omaha,  was  delivered  to  them.     This  latter 
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contract  provided,  in  case  of  collision  between  trains  of  the  roads,  the 
one  at  fault  should  pay  all  damages,  and  "when  either  is  at  fault,  or 
both  are  in  fault,  each  shall  bear  its  own  loss" ;  also  that,  if  the  fault 
was  of  an  employe  "whose  duties  are  directly  connected  with  the 
movement  of  trains  of  both  parties,"  the  road  shall  bear  all  loss  suf- 
fered by  it  Shortly  before  the  arbitration  concluded  the  error  was 
discovered,  when  the  arbitrators  were  notified,  and  the  proper  con- 
tract sent  to  them.  The  arbitration  resulted  in  a  finding  that  iht  Rock 
Island  was  entirely  to  Uame  and  should  assume  the  entire  loss. 

Shortly  after  this  award  the  Rock  Island  wrote  the  Union  Pacific 
that  it  would  not  be  bound  by  the  award,  whereupon  the  Union  Pacific 
filed  this  bill  against  the  Rock  Island  and  the  other  tenant  roads,  pray- 
ing that  the  court  determine  the  validity  of  the  award,  and,  if  invalid, 
determine  whether  imder  the  facts  the  Rock  Island  alone  or  all  the 
roads  in  common  should  assume  the  loss,  and  for  a  decree  against 
such  parties  as  under  the  arbitration  or  facts  the  court  should  find 
liable.  A  special  master  was  appointed.  The  master  heard  all  of  the 
testimony,  both  such  as  related  to  the  arbitration,  and  such  as  related 
to  the  accident.  The  result  of  his  findings  and  conclusions  was  that 
the  Rock  Island  was  solely  liable,  both  because  the  arbitration  was 
binding,  and  because  the  sole  proximate  negligence  was  the  negli- 
gence of  the  Rock  Island  engine  crew.  To  this  report  the  Rock  Island 
filed  exceptions,  which  were  by  the  court  overruled,  and  decree  entered 
in  accordance  with  the  report.  From  that  decree  the  Rock  Island  ap- 
peals. 

[1]  At  the  threshold  of  the  case  the  appellant  insists  that,  at  the 
time  the  trial  court  heard  and  determined  tihe  master's  report,  it  was 
without  jurisdiction  to  act  thereon.  This  is  based  on  the  situation  that 
at  that  time  the  Rock  Island  was  under  receivership  in  another  federal 
court,  and  the  Union  Pacific  had  filed  before  the  special  master  therein 
a  claim  covering  the  subject  of  this  suit  under  a  general  order  of  the 
court,  barring  claims  not  filed  within  a  certain  period.  This  conten- 
tion is  not  well  founded  for  several  reasons.  This  suit  was  not  against 
the  receiver,  but  the  railroad ;  other  parties  to  this  suit  were  interested 
in  its  result;  the  first  jurisdiction  of  this  subject  and  parties  was  in 
this  trial  court;  there  was  not  necessarily  any  conflict  of  jurisdiction. 
It  may  also  have  a  bearing  that  the  Union  Pacific  had  not  become  a 
party  to  the  receivership  suit,  by  intervention  or  otherwise.  The  rec- 
ord is  silent  as  to  when  it  filed  its  claims. 

The  case  on  its  merits  naturally  divides  into  two  main  considera- 
tions: (a)  The  validity  of  the  arbitration;  and  (b)  the  seat  of  the 
negligence  which  caused  the  collision.  If  the  arbitration  is  valid,  and 
appellant  bound  thereby,  the  award  therein  made  measures  the  rights 
of  the  parties.  If  the  arbitration  is  invalid,  llien  the  question  is  the 
location  of  the  blame,  and  in  conformity  with  that  determination  i 
settlement  of  the  rights  of  the  parties  as  defined  in  the  Union  Station 
ccmtract 

The  Arbitration. 

Appellant  attacks  the  arbitration  for  the  following  reasons : 
(1)  That  is  was  agreed  to  under  a  mutual  mistake  and  proceeded 
^hereunder. 
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(2)  That  all  interested  parties  did  not  join  therein. 

(3)  That  it  was  denied  an  opportunity  for  a  hearing  before  the  ar- 
bitrators. 

(4)  That  one  of  the  arbitrators  signing  the  majority  award  was 
disqualified  because  of  interest  in  the  controversy. 

(5)  That  the  testimony  before  the  arbitrators  does  not  support  thdr 
findings. 

(6)  That  the  arbitrators  failed  to  give  notice  and  refused  to  have  a 
further  hearing  when  mutual  mistake  as  to  contract  was  discovered. 

These  will  be  considered  seriatim. 

•  [2]  1.  It  is  true  that  the  arbitration  was  begun  under  a  mutual  mis- 
apprehension as  to  which  contract  controlled,  and  this  mistake  was 
not  discovered  for  some  time,  until  about  a  month  before  the  award. 
It  is  clear,  however,  that  the  manner  of  selection  and  the  number  of 
arbitrators  happened  to  accord  with  the  requirement  of  the  true  con- 
tract ;  also,  that  when  both  parties  discovered  the  mistake,  instead  of 
questioning  the  arbitration,  they  at  once  furnished  to  the  arbitrators 
copies  of  the  true  contract,  and  no  objection  was  heard  upon  that  score 
until  after  the  award.  This  was  a  recognition  and  a  waiver  of  this 
defect. 

[3]  2.  It  is  true  that  the  other  tenant  lines  did  not  joiij  in  the  ar- 
bitration, and  that  they  were  interested  in  its  result.  But  the  interest 
of  each  of  them  was,  without  exception,  opposed  to  appellant,  and  they 
are  in  this  suit  insisting  upon  the  validity  of  the  award.  Obviously 
appellant  was  not  injured,  or  his  rights  affected  by  their  absence  from 
the  arbitration.  He  cannot  register  an  objection  that  they  were  in- 
jured, or  might  have  been  injured,  when  tiiey  are  here  asking  to  be 
bound  by  that  award. 

3.  A  careful  examination  of  the  evidence  convinces  that  there  is 
no  foundation  for  the  claim  that  appellant  was  denied  a  full  hearing 
before  the  arbitrators. 

[4]  4.  That  one  of  the  arbitrators  (De  Bemardi)  signing  the  ma- 
jority award  was  disqualified  because  of  interest  is  true.  He  was 
general  superintendent  of  one  of  the  tenant  roads,  which  appellant  at 
all  times  knew.  Almost  a  month  before  the  award  it  discovered  the 
mistake  in  contract,  and  from  that  time  knew  that  his  road  was  in- 
terested in  the  award,  and  therefore  that  the  disqualification  existed. 
Not  only  did  it  make  no  objection  thereafter,  but  it  proceeded  with 
the  arbitration  and  made  no  objection  of  this  kind  until  after  the 
award.    This  was  a  waiver. 

5.  In  our  judgment,  the  evidence  supported  the  findings  of  die 
arbitrators. 

[5]  6.  The  claim  that  the  arbitrators  failed  to  give  notice  and  re- 
fused to  hold  further  hearings  after  discovery  of  the  mistake  as  to 
contract  is  not  well  taken.  As  to  the  notice,  it  was  not  only  not 
necessary,  but  the  appellant  actively  participated  thereafter  by  sending 
the  contract  and  some  further  information  to  the  arbitrator  chosen 
by  it,  who  communicated  that  information  to  the  other  arbitrators.  The 
facts  had  long  been  before  the  arbitrators  as  fully  as  the  parties  de- 
sired, except  for  the  above  one  piece  of  iaformation  relating  to  the 
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common  employment  of  the  engine  herder,  which  was  communicated 
as  soon  as  discovered  b;^  appellant.  While  the  parties  did  not  have 
another  meeting,  they  did  hold  correspondence,  which  had  the  same 
practical  effect.  In  fact,  it  was  during  this  correspondence  that  De 
Bemardi  first  called  to  the  attention  of  the  other  two  the  controlling 
force  of  the  Union  Station  contract  In  our  judgment,  the  arbitration 
is  not  subject  to  attack,  and  its  award  is  binding  upon  appellant 
The  judgment  is  affirmed. 


GLEN  INY.  CO.  T.  BOMKRO,  Oouniy  Treasurer. 

(Carcult  Coart  of  Appeals,  El^th  CSrcult    October  14,  1918.) 

No.  5032.' 

1.  OoTTBTS  *=»828(9) — Fedebai,  CotTKre — ^jTrBisDionowAi,  Amotjnt— "Costs." 

Where  a  purchaser  from  a  New  Mexico  conntr  of  state  tax  certlflcates 
sued  to  enjoin  the  treasurer  from  issuing  redemption  certiflcateB,  with- 
out  paym^it  of  certain  costs  and  penalties  wtalch  had  accrued  up  to  the 
date  of  purchase,  such  costs,  etc.,  whldi  exceeded  the  amount  necessary  to 
give  the  federal  court  Jurisdiction,  under  Judicial  Code,  §  24,i  were  not 
"coRts,"  as  used  la  the  ptroylslon  dedarlog  that  sucb  accessory  demanda 
cannot  be  counted  In  computing  the  Jurisdictional  amount. 

[Ed.  Note.^ — For  other  definitions,  see  Words  and  Phrases,  Slrst  and 
Second  Series,  Costs.] 

2.  CoNSTiTUTioKAi.  IiAW  ®=»139 — TAXATION  ®=»696 — Obuqatiok  or  Contract 

— Tax  Salbs — REDsinTion. 

One  purchasing  from  a  cotmty  tax  sale  certificates  after  the  ammd- 
ment  of  1815  (Laws  1916,  c.  78)  to  Code  N.  M.  1915,  i  6602,  -triiidi  allowed 
sale  of  certlflcates  for  sum  less  than  total  amount  of  tbe  taxes.  Interest, 
etc,  must  trace  all  title  through  the  amendment,  and,  as  such  sale  was 
optional  with  county,  there  was  no  impairment  of  contract 

3.  Taxation  ®=>709(1) — Cebtiitcatb — Redeicption — ^Amount. 

A  purchaser  from  a  county  of  tax  sale  certlflcates  sold  under  Code  N. 
M.  iai5,  i  6502,  as  amended  by  laws  1916,  c.  78,  for  less  than  total  amonht 
of  the  taxes.  Interest,  etc.,  held  entitled  on  redemption  to  collect  only  his 
expenditure  plus  interrart.  Instead  of  the  sums  called  for  by  the  certificate. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Mexico;  Qilin  Neblett,  Judge. 

Bill  by  the  Glen  Investment  Company  against  Kugenio  Romero,  as 
Treasurer  and  ex  officio  Collector  of  the  County  of  San  Miguel,  State 
of  New  Mexico.  From  a  decree  dismissing  the  bill  for  want  of  juris- 
diction, complainant  appeals.  Reversed,  with  directions  to  dismiss 
bill  on  merits. 

Edwin  H.  Paric,  of  Denver,  Colo.  (Thomas  H.  Gibson,  of  Denver, 
Colo.,  on  the  brief),  for  appellant 

Chester  A.  Hunker,  of  Las  Vegas,  N.  M.  (S.  B.  Davis,  Jr.,  of  East 
Las  Vegas,  N.  M.,  on  the  brief),  for  appellee. 

Before  HOOK,  GARLAND,  and  STONE,  Circuit  Judges. 

STONE,  Circuit  Judge.  Appellant  is  purchaser  from  the  county 
and  holder  of  tax  ssde  certificates  issued  by  the  proper  authorities  of 
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the  county  of  San  Miguel,  N.  M.  These  certificates  had  been  or^- 
inally  issued  to  the  county  at  the  time  it  bought  in  the  land  for  non- 
paii'ment  of  taxes.  Under  a  state  statute,  when  the  county  had  bought 
in  land  for  two  or  more  successive  years,  it  might  under  certain  circum- 
stances here  present,  sell  such  sale  certificates  at  public  auction  to  die 
highest  cash  bidder  for  not  less  than  the  minimum  sum  fixed  by  the 
county  commissioners.  At  such  an  auction  sale  appellant  bought  a 
large  number  of  such  sale  certificates  held  by  the  county.  The  ap- 
pellee is  the  treasurer  and  ex  officio  collector  of  that  county.  Under 
the  statutes  of  New  Mexico  the  land  covered  by  the  above  sale  cer- 
tificates is  subject  to  redemption  by  the  owner.  At  the  time  of  re- 
demption the  county  treasurer,  to  whom  the  redemption  money  is  paid 
for  the  use  of  the  sale  certifiq^te  holder,  is  required  to  issue  to  the 
owner  a  redemption  certificate,  which  is  made  conclusive  proof  of 
such  redemption.  The  appellee  treasurer  was  threatening  to  issue  re- 
demption certificates  against  the  above  several  sale  certificates  upon 
payment  by  the  respective  owners  of  the  amount  paid  by  appellant  for 
each  of  such  sale  certificates,  plus  interest  at  the  rate  of  12  per  centum 
annually  since  the  date  of  purchase.  Appellant  contended  that  the 
amount  required  for  such  redemption  was  the  amount  of  taxes  orig- 
inally levied  upon  each  of  the  several  parcels  of  property,  together 
with  penalties,  costs,  and  interest  as  set  forth  in  the  several  sale  cer- 
tificates. To  prevent  the  issue  of  the  redemption  certificates  as  threat- 
ened, appellant  sought  an  injunction. 

[1]  After  answer,  the  jurisdiction  of  the  court  bdow  was  there 
successfully  assailed  by  motion  upon  two  grounds:     First,  that,  al- 
though a  diversity  of  citizenship,  the  controversial  amount  was  less 
than  $3,000;    and,   second,  that  no  federal  question  was  involved. 
Plaintiff  claimed  the  right  to  receive,  at  redemption  of  the  certificates 
held  by  him,  the  original  amount  of  the  taxes,  costs,  penalties,  and 
interest  from  the  date  of  the  certificate.    Defendant  claimed  that  such 
recovery  should  be  confined  to  the  purchase  price  paid  by  plaintiff  for 
the  certificates,  with  interest  thereon  from  date  of  purchase.    The  pur- 
chase price  equaled  the  original  tax.    Therefore  the  amount  in  dis- 
pute was  the  costs  (in  connection  with  the  taxation),  penalties,  and 
interest  which  had  accrued  to  date  of  purchase.    The  costs  here  in- 
tended are  not  the  costs  of  this  present  suit,  but  such  as  arose  in  con- 
nection with  the  tax  sale  proceedings.    The  interest  is  not  merely  that 
incidental  or  auxiliary  to  the  amount  in  dispute,  but  is  one  of  the 
main  elements  or  items  making  up  that  amount.    Such  costs  and  in- 
terest are  not  within  the  meaning  of  those  terms  as  used  in  the  sec- 
tion (Judicial  Code,  §  24;   Comp.  St.  1916,  §  991)  which  excludes 
such  from  inclusion  in  the  jurisdictional  amount.    As  said  in  Edwards 
V.  Bates  County,  163  U.  S.  269,  273,  16  Sup.  Ct.  967,  41  I,.  Ed  155, 
the  distinction  is  between  "a  principal  and  accessory  demand."  The 
matter  in  dispute  here  is  not  the  amount  of  taxes,  but  what  amount 
beyond  the  taxes  (such  as  costs,  penalties,  and  interest)  must  be  paid. 
Admittedly  this  sum  exceeded  $3,000.    The  jurisdictional  amount  hav- 
ing been  shown;  with  an  undisputed  diversity  of  citizenship,  the  court 
should  have  retained  jurisdiction  of  the  cause. 
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Strictly  speaking,  determination  of  the  existence  of  jurisdiction  as 
above  would  cover  all  matters  really  before  us  upon  this  appeal.  How- 
ever, the  parties  have  expressed  their  desire  that  a  decision  be  made 
upon  the  merits.  A  refusal  of  this  request  would  have  the  sole  re- 
sult of  sending  the  cause  to  the  trial  court,  whence  it  would  return 
here.  The  facts  are  fully  agreed  in  the  pleadings,  and  the  differences 
are  purely  as  to  the  law.  We  see  no  good  reason  to  impose  upon  these 
litigants  the  delay  and  expense  of  again  presenting  to  the  trial  court 
and  to  this  court  the  precise  legal  questions  upon  the  same  agreed  facts 
■which  were  put  before  us  in  briefs  and  arguments.  Nor  should  the 
time  of  these  courts  be  wasted  in  such  useless  repetition.  We  will  not 
consider  whether  there  is  in  this  case  a  federal  question  which  could 
cast  the  jurisdiction  of  the  national  courts.  Having  assumed  jurisdic- 
tion because  of  diversity  of  citizenship,  we  will  treat  the  merits  of 
the  case. 

The  Supreme  Court  of  New  Mexico  (State  ex  rel.  Cunningham  et 
al.  v.  Romero,  22  N.  M.  325,  161  Pac.  1103)  has  decided,  in  a  case  in- 
volving some  of  these  same  certificates  and  others  of  like  character, 
that  the  proper  redemption  amount  upon  such  certificates  is  the  pur- 
chase price,  with  interest  thereon  at  1  per  centum  monthly  from  date 
of  purchase,  to  which  should  be  added  the  amount  of  any  subsequent 
taxes  paid  by  the  purchaser  after  purchase,  with  the  same  interest 
thereon  from  payment.  Appellee  claims  that  this  decision  by  the  high- 
est state  court  is  conclusive  upon  this  court.  If  this  be  true,  then  tiiat 
decision  niles  this  case.  Appellant,  however,  contends,  first,  that  the 
result  reached  in  that  case  would  impair  the  obligation  of  the  con- 
tract represented  in  the  certificates;  and,  second,  that  this  court  is 
not  bound  by  that  decision,  but  should  examine  the  matter  for  itself,  in 
which  event  its  construction  of  the  statutes  would  prevail. 

[2]  As  to  the  impairment  of  the  ccmtract:  The  contract  intended 
is  that  contained  in  ^e  certificate  of  sale.  We  waive,  without  decision, 
the  suggestions  that  such  a  certificate  is  not  a  contract  within  the  con- 
stitutional provision,  and  that  the  political  and  legal  character  of  a 
county  would  prevent  the  application  of  that  provision.  Conceding, 
but  not  deciding,  that  the  certificates  are  fully  protected  by  the  Consti- 
tution as-  contracts  so  long  as  they  remain  the  property  of  the  county, 
and  conceding,  but  not  deciding,  that  such  contracts  are  in  terms  as 
contended  by  appellant,  yet  it  does  not  follow  that  the  appellant  stands 
in  the  place  of  the  county.  It  is  true  it  bought  the  certificates  from 
the  county,  and  acquired  such  title  as  the  county  could  convey.  This, 
however,  it  did  tmder  the  following  circumstances:  Up  to  1915  the 
laws  of  New  Mexico  (section  5498)  provided  that  the  collector  should 
make  sale  of  land  for  delinquent  taxes;  that  at  such  sale  the  land 
should  go  to  the  highest  cash  bidder  whose  bid  equaled  the  full  amount 
of  taxes,  penalties  and  interest  due  thereon;  that  in  default  of  such 
bid  the  land  should  be  "struck  off  to  the  county  for  such  total  amount" ; 
that  in  no  case  should  such  interest  be  released,  abated,  rebated,  or 
reduced,  but  should  have  the  force  of  and  become  part  of  the  original 
tax;  that  one-half  of  the  interest  so  collected  as  penalty  should  be 
paid  into  the  state  interest  fund  and  one-half  credited  to  the  county 
264F.— le 
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interest  fund ;  that  the  county  should  not  by  such  sale  acquire  title  to 
such  real  estate,  "but  shall  sell  and  assign  the  duptlicate  tax  certificate, 
as  provided  in  section  5500."  -Section  5500  provided  that  the  county 
treasurer  should  "sell  and  assign  the  duplicate  certificate  of  such  sale" 
to  any  one  who  would  at  any  time  pay  the  full  face  value  thereof  with 
accrued  interest ;  if  not  so  sold  before  time  for  the  next  regular  tax 
sale,  such  certificate  shall  be  sold  at  public  auction  to  the  highest  cash 
bidder,  whose  bid  should  equal  the  full  amount  of  the  taxes  and  in- 
terest; that  it  would  be  thereafter  redeemable  in  repayment  of  the 
amount  so  paid.    Section  5502  was  : 

"Upon  peyment  at  tbe  amount  for  wbi<di  any  real  estate  Is  sold,  tlie 
treasurer  shall  give  to  the  purcbaser  a  certificate  of  sale  containing  a 
description  of  the  property  sold,  stating  the  name  of  the  person  or  persons  to 
whom  the  same  was  assessed  or  that  it  was  assessed  to  unknown  owners,  us 
the  case  may  be,  the  amount  paid  therefor,  and  that  It  was  sold  for  taxes, 
with  the  date  of  sole,  and  that  the  sale  Is  subject  to  the  right  of  the  owner  to 
redeem  the  property  within  three  years  by  paying  the  amount  paid  at  sucb 
sale  with  Interest  thereon  at  the  rate  of  one  per  cent,  per  month,  which  cer- 
tificate must  be  recorded  In  the  oflice  of  the  county  clerk  in  a  book  kept  for 
the  purpose  of  recording  sudi  certificates.  Such  former  owner  may  at  anf 
time,  within  tliree  years  from  the  date  of  recording  such  cerOflcate,  or  du- 
plicate certificate,  provided  for  in  section  6500,  redeem  the  property  by  paying 
to  the  county  treasurer  for  the  use  of  the  purchaser,  or  his  assigns,  the 
amount  of  purchase  money  with  Interest,  as  aforesaid,  together  with  an; 
taxes  which  may  have  been  paid  upon  the  property  by  the  purchaser  or  his 
assigns,  with  interest  at  the  same  rate,  and  such  former  owner  may  retain 
possession  of  the  property  until  the  time  of  redemption  has  expired. 

"Beal  estate  sold  for  taxes,  whether  struck  off  to  the  county  or  sold  to 
others,  shall  continue  to  be  assessed  In  the  name  of  the  original  owner,  ot 
to  unknown  owners,  as  the  otse  may  be,  until  the  title  shall  i>a8B  by  tax  deed 
or  otherwise,  and  taxea  thereon  for  the  time  during  whi<^  said  certificate  or 
duplicate  shall  be  held  by  the  county  or  a  purdiaser  shall  be  a  lien  upon  laid 
property  until  paid." 

It  is  evident  from  the  foregoing  that,  if  the  land  was  redeemed,  the 
purchaser  at  a  tax  sale  or  of  a  duplicate  certificate  from  the  county 
vras  entitied  to  receive  tiie  amotint  he  had  invested  in  the  purchase 
or  expended  in  later  taxes  against  the  land,  with  interest  thereon  at 
1  per  centum  monthly  from  date  of  such  payment.  There  could  be 
no  uncertainty  as  to  the  amoimt  required  for  redemption. 

As  the  county  could  not  sell  the  land  at  the  tax  sales,  -nor  the  cer- 
tificates purchased  by  it,  for  less  than  the  total  amount  due,  there  were 
instances  where  the  county  could  realize  no  cash  return  as  to  such 
taxes.  The  county  was  denied  the  right,  which  belonged  to  the  ordi- 
nary purchaser,  of  becoming  the  owner  of  land  covered  by  its  sale 
certificates.  Thus  it  was  helpless  when  no  one  could  be  found  who 
would  pay  the  minimum  purchase  price.  We  may  infer  that  this  con- 
tingency was  realized  to  a  serious  extent,  as  the  Legislature  in  1915 
added  to  section  5502,  with  a  view  of  relieving  counties  which  had  on 
hand  such  immovable  certificates,  the  following  amendment : 

"Whenever  any  lot,  parcel  or  tract  of  land,  or  any  Interest  therein,  or  any 
Improvement  thereon,  shall  have  been  bid  in  prior  to  April  1,  1815,  by  or  for 
any  county  at  tax  sales  made  pursuant  to  law  for  two  or  more  years,  and 
the  treasurer  of  such  county  has  been  unable  to  sell  the  certificates  or  dupli- 
cate certificates  therefor  so  as  to  realize  the  total  amoimt  of  the  taxes,  In- 
terest, penal^  and  costs  due  upon  such  property,  said  treasurer  ma;  wU 
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the  same  at  pnUlc  auction  to  tlie  highest  bidder  for  cash,  who  Ediall  bid  not 
less  than  the  mlnimnin  sum  therefor  which  the  county  commlaslmierB  of  said 
county,  by  order  duly  entered  upon  their  reoords  at  any  r^ular  meeting,  may 
have  decided  to  accept  And  at  any  time  prior  to  the  date  fixed  for  such  sale 
in  the  notice  given  by  the  treasurer  the  owner  of  such  property  may  redeem 
the  same  from  such  tax  sales  by  paying  to  the  treasurer  the  minimum  amount 
so  fixed  by  the  county  commissioners,  such  sale  of  said  certlflcates  or  duplicate 
certlficateg,  or  such  redemption  by  the  owner,  shall  release  said  propoty  from 
the  Hen  of  all  delinquent  taxes,  penalties,  interest  and  costs  standing  against 
the  same  at  the  date  of  such  sale  or  redanptlon."    Laws  1915,  c.  78. 

The  certificates  here  involved  come  within  the  description  of  the 
amendment.  They  were  hdd  by  the  county  at  the  time  the  amend- 
ment became  effective  and  were  subsequently  sold  thereunder  to  ap- 
pellant. 

The  amendment  of  1915  was  not  intended  to  and  did  not  change 
the  existing  law  as  to  tax  sales  and  redemptions  with  their  incidents 
and  requirements.  It  was  designed  to  meet  a  temporary,  particular 
and  special  situation.  It  dealt  only  with  a  definite  and  determined  lot 
of  then  existing  sale  certificates.  Its  effect  was  to  permit  counties  to 
deal  with  those  certificates  in  a  way  theretofore  forbidden;  that  is, 
to  sell  them  at  a  price  below  the  amount  called  for  by  the  certificate. 
Before  this  change  the  two  provisions  of  the  statute,  that  the  interest 
on  the  taxes  should  not  be  abated  and  that  the  redemption  should  be 
for  the  purchase  price  plus  interest  thereon,  could  not  conflict,  because 
the  purchase  price  must  equal  the  total  amount  of  taxes,  penalties, 
costs,  and  interest.  Under  the  amendment,  when  the  certificates  sold 
below  that  figure,  this  divergence  would  occur.  The  Legislature  could 
grant  the  counties  a  new  riglit  affecting  the  certificates  upon  ^ny  con- 
ditions it  deemed  proper.  So  long  as  the  "county  was  left  free  to  ex- 
ercise its  choice  of  maintaining  the  existing  status  or  of  changing  it 
under  the  conditions  prescribed,  no  question  of  abrogation  or  change 
of  its  contract  rights  could  arise.  The  amendment  put  no  compulsion 
upon  the  counties.  It  left  them  free  to  sell  or  not  to  sell  under  it. 
Therefore  it  might  contain  any  conditions  or  terms  the  L^slature  de- 
sired qualifying  an  exercise  of  the  privilege  thus  extended.  The  Leg- 
islature might  make  it  a  condition  that  tihe  purchaser  should  receive 
only  his  expenditure,  plus  interest  thereon  at  I  per  centum  monthly. 
If  the  county  seeks  to  sell  and  appellant  to  purchase  through  the  au- 
thority of  this  amendment,  each  must  accept  the  full  terms  thereof. 
Appellant  must  trace  its  entire  title  and  rights  through  that  amend- 
ment. It  must  therefore  accept  the  certificates  with  such  conditions  or 
alterations,  if  any,  as  the  amendment  prescribes.  Hence  we  conclude 
that  no  contract  obligation  can  be  invaded  unlawfully  by  any  condi- 
tion the  amendment  may  impose  upon  the  exercise  of  this  new  privi- 
lege given  the  counties. 

[3]  The  remaining  question  is:  Was  it  one  of  these  conditions  that 
the  purchaser  should  collect  only  his  expenditure,  plus  interest  at  1 
per  centum  monthly,  instead  of  the  sums  called  for  by  the  face  of 
the  certificate?  The  state  Supreme  Court  in  the  above  case  has  said 
that  such  a  condition  exists.  That  case  has  been  carefully  examined. 
Irrespective  of  the  question  as  to  whether  we  are  bound  by  that  de- 
cision, we  aK>rove  the  reasoning  and  conclusion  thereof. 
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The  case  is  reversed,  with  directions  to  set  aside  the  order  sustaiit- 
ing  the  motioH  of  appellee  to  dismiss  the  bill  for  want  of  jurisdiction, 
to  deny  such  motion,  and  to  dismiss  the  bill  upon  the  merits,  at  the 
costs  of  appellant 


SMITH  V.  DOUGLAS  COUNTY,  NB5B.  • 

(Circuit  Court  of  Appeals.  Eighth  Circuit    October  28,  1918.) 

No.  6132. 

L  Kemovai.  of  Causes  ^=»4 — Causes  Removable — Contest  Intee  Pabics. 

Under  Key.  St.  Neb.  1913,  §§  6632,  6634,  6635,  and  la  view  of  secUoiu 
1205  and  1212,  and  Const  art  6,  §§  1, 16,  a  proceeding  by  a  Nebraska  coun- 
ty to  assess  Inheritance  taxes  against  real  and  personal  property  as  the 
property  of  a  decedent  which  another  claimed  as  surviving  Joint  tenant, 
Is,  when  It  reaches  the  county  court  a  contest  Inter  partes,  and  bo  la  & 
suit,  within  the  removal  statutes. 
2.  Taxation  ig=>878(l) — iNBSBrrANCE  Taxes — Construction  of  Statutes. 

The  Nebraska  Inheritance  tax  stktnte  Imposes  a  tax  covering  onl.v 
gifts  In  contemplation  of  death,  legacies,  and  inheritances;  this  being 
particularly  true,  as  Const  art  3,  §  11,  confines  the  provisions  of  the 
act  to  the  title,  which  is  "Aa  act  to  tax  gifts,  legacies,  etc"  and  does 
not  include  property  passing  to  surviving  joint  tenant 
S.  Joint  TKSA.Kcr  9=»3 — Creation— Inhebitancb  Taxes. 

A  contract  between  two  brothers,  who   had   carried  on  their  affairs 
Jointly  at  first  without  any  partnership  agreement  held  to  make  them 
Joint  tenants  of  real  and  personal  property,  under  Rev.  St  Neb.  1913,  fj 
8244,  8285,  recognizing  Joint  t«iancy. 
.4.  Joint  Tenancy  <8=36 — Holdes  of  Lboai,  Titi.e. 

Where  owners  of  property,  with  no  intention  to  abandmi  contracts 
creating  a  Joint  tenancy,  permitted,  for  temporary  reasons,  for  conven- 
ient handling,  property  to  be  taken  and  held  by  either  of  them  or  some 
agent  such  property  was  In  no  wise  removed  froifi  the  control  of  the 
contract,  and  the  holders  were  trustees  for  the  owners  as  Joint  tenants, 
and  upon  the  death  of  either  of  owners  the  complete  equitable  title  and 
right  to  the  entire  legal  title  would  vest  In  the  survivor,  and  could  be 
Judicially  enforced. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska;  Joseph  W.  Woodrough,  Judge. 

Proceedings  by  the  County  of  Douglas  in  the  State  of  Nebraska, 
under  the  Nebraska  inheritance  tax  statute,  against  real  and  personal 
property  claimed  by  the  county  to  have  been  the  property  of  Francis 
Smith,  deceased,  and  claimed  by  George  Warren  Smith  to  belong  to 
him  as  a  surviving  joint  tenant,  which  were  removed  from  the  state 
to  the  federal  court.  There  was  a  judgment  for  the  County  of  Doug- 
las, and  George  Warren  Smith  brings  error.    Reversed. 

See,  also,  242  Fed.  894,  155  C.  C.  A.  482. 

Francis  A.  Brogan,  of  Omaha,  Neb.  (Anan  Raymond  and  A.  G. 
Ellick,  both  of  Omaha,  Neb.,  on  the  brief),  for  plaintifiF  in  error. 

George  E.  Bertrand  and  John  H.  Grossman,  both  of  Omaha,  Neb. 
(George  A.  Magney,  of  Omaha,  Neb.,  on  the  brief),  for  defen<knt  in 
error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. ^ 

^a»FoT  otber  caBM  m  aam*  topic  ft  KBY-NT7MBBB  in  tJl  K«7-NumiMrad  Dlgeati  ft  Induii 
•R«bearlng  denied  March  4,  19U. 
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STONE,  Cir(;uit  Judge.  Writ  of  error  frc«n  proceeding  under  the 
inheritance  tax  statute  of  Nebraska,  assessing  such  a  tax  against  real 
ajid  personal  property  within  that  state  claimed  by  the  county  of  Doug- 
las to  have  been  the  property  of  Francis  Smith,  deceased,  and  claimed 
by  plaintifiF  in  error  to  have  been  the  property  of  him  and  Francis 
Smith  as  joint  -tenants.  The  case  presents  two  propositions :  The  ju- 
risdiction of  the  court,  and  the  existence  or  nonexistence  of  the  claim- 
ed joint  tenancy. 

[1]  The  county  challenges  the  jurisdiction  of  the  court,  claiming 
that  the  tax  proceeding  was  not  removable  from  the  county  court  to 
the  United  States  District  Court,  because  not  a  "suit,"  within  the 
meaning  of  the  removal  statutes.  If  the  tax  proceeding,  at  the  time 
the  petition  for  removal  was  filed,  was  a  contest  inter  partes  over  prop- 
erty or  the  payment  of  money,  before  a  judicial  or  quasi  judicial  body 
empowered  to  hear  and  determine  the  rights  of  the  contestants,  it 
was  then  removable.  Boom  Company  v.  Patterson,  98  U.  S.  403,  25 
Lr.  Ed.  206;  Hess  v.  Reynolds,  113  U.  S.  73,  80,  5  Sup.Ct.  377,  28 
L.  Ed.  927;  Pacific  Removal  Cases,  115  U.  S.  1,  18,  5  Sup.  Ct.  1113, 
29  L.  Ed.  319;  Searl  v.  School  District  No.  2,  124  U.  S.  197,  199,. 8 
Sup.  Ct.  460,  31  L.  Ed.  415;  Delaware  County  Commissioners  v. 
HHebold  Safe  Co.,  133  U.  S.  473,  486,  10  Sup.  Ct.  399,  33  L.  Ed.  674; 
Mladisonville  Traction  Co.  v.  St.  Bernard  Mining  Co.,  196  U.  S.  239, 
25  Sup.  Ct.  251,  49  h.  Ed.  462.  The  tax  involved  the  payment  of 
money.  The  Constitution  and  statutes  of  Nebraska  establish  that  this 
proceeding,  when  it  reached  the  county  court,  became  a  contest  inter 
partes,  which  that  court,  acting  judicially,  was  empowered  to  hear  and 
determine.  The  method  prescribed  of  levying  this  tax  is  for  a  county 
judge  to  appoint  an  appraiser,  who  investigates  values  and  reports  to 
the  judge.  The  judge  then  "forthwith"  fixes  the  value  of  the  prop- 
erty and  the  amount  of  the  tax,  after  which  he  "immediately"  gives  no- 
tice thereof  to  all  known  interested  parties.  Any  one  dissatisfied  with 
his  finding  may,  within  60  days,  appeal  to  the  county  court,  upon  filing 
bond  covering  costs  and  "all  taxes  that  may  be  fixed  by  the  court." 
R.  S.  Nebraska  1913,  §  6632.  Section  6634  provides  that  the  county 
courts  "shall  have  jurisdiction  to  hear  and  determine  all  questions  in 
relation  to,  all  taxes  arising  under  this  article."  Section  6635  provides 
a  method  by  which  the  county  court  can  take  the  initiative,  if  the  tax 
remains  unpaid  after  assessment.    It  is : 

"If  it  shall  appear  to'tbe  county  court  that  any  tax  accruing  under  this 
urtide  has  not  been  paid  acoordlnK  to  law,  It  t^all  Issue  a  summons  com- 
manding the  persons  or  corporation  liable  to  pay  such 'tax  or  Interested  In 
such  proi)erty  to^  appear  before  tie  court  on  a  certain  day,  not  more  than 
three  months  after  the  date  of  such  summons,  to  show  cause  why  such  tax 
should  not  be  paid.  The  process,  practice  and  pleadings,  and  the  hearing 
and  determination  thereof,  and  the  Judgment  in  said  court  In  such  cases 
shall  be  the  same  as  those  now  provided  or  those  which  may  be  hereafter 
provided  In  probate  cases  in  the  county  courts  of  this  state  and  the  fees  and 
costs  In  such  cases  shall  be  the  same  as  in  probate  cases  in  the  county  courts 
of  this  state." 

From  the  above  sections,  which  are  emphasized  by  other  sections 
of  the  act,  it  is  clear  that  the  proceeding  was  ex  parte  until  it  reached 
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the  county  court;  that  it  became  there  a  controversy  inter  partes; 
that  the  county  court  was  given  jurisdiction  to  hear  and  determine  "all 
questions  in  relation"  to  such  taxes,  not  being  confined  to  the  accuracy 
of  the  amount  assessed ;  that  such  action  by  the  court  was  not  mereh 
administrative,  but  judicial.  It  should  also  be  noted  that  county  courts 
in  Nebraska  are  a  part  of  the  judicial  power  of  the  state  (Constitution 
of  1875,  art.  6,  §  1),  courts  of  record  with  certain  constitutional  orif- 
inal  jurisdiction,  and  such  other  jurisdiction  as  given  by  statute  (Con- 
stitution of  1875,  art.  6,  §  16),  with  a  prescribed  judicial  procedure  (R. 
S.  1913,  §§  1205,  1212). 

The  conclusion  that  jurisdiction  was  properly  acquired  by  removal 
is  not  affected  by  the  case  of  Upshur  County  v.  Rich,  135  U.  S.  467, 
10  Sup.  Ct.  651,  34  L.  Ed.  196.  Under  the  statutes  and  decisions  of 
the  state  there  involved,  the  county  court  was  purely  an  administra- 
tive body,  with  no  judicial  powers,  except  probate.  The  court  there 
held  that  an  appeal  from  a  tax  assessment  to  such  an  administrative 
body  upon  the  amount  of  a  tax  fixed  by  an  assessor  was  not  a  "suit"; 
but  Justice  Bradley,  after  carefully  saying  that  such  a  proceeding  ap- 
proached "very  near  to  the  line  of  demarcation,"  defined  a  distinction 
which  here  exists  when  he  said : 

"Even  an  appeal  from  an  assessmoit.  If  referred  to  a  coort  and  }ni7,  or 
merely  to  a  court,  to  be  proceeded  on  according  to  Jndldal  methods,  may 
become  a  suit  within  the  act  of  Congress." 

Also  here  the  amount  of  the  tax  was  admittedly  just,  but  the  1^ 
right  to  levy  any  such  tax  on  this  property  was  contested — a  contro- 
versy in  its  character  suggesting  the  necessity  of  judicial  settlemenL 
Nor  has  the  decision  on  the  appeal  to  this  court  of  a  companion  pro- 
ceeding (242  Fed.  894,  155  C.  C.  A.  482)  any  bearing  here.  In  that 
case  Smith  sought  to  enjoin  the  Douglas  county  ofHcials  from  collect- 
ing this  inheritance  tax.  That  bill  was  dismissed  for  want  of  equity, 
because  there  was  a  remedy  at  law.  The  remedy  tiiere  in  mind  was 
that  given  by  section  10  of  the  act  (Rev.  St.  Neb.  1913,  §  6631),  which 
gave  a  right  to  repayment  of  any  such  tax  erroneously  paid.  It  was 
not  there  decided  that  section  10  provided  a  remedy  which  was  ex- 
clusive of  other  l^al  remedies  or  methods  of  challenging  the  validity 
of  the  tax. 

[2,  3]  The  sole  proposition  going  to  the  merits  of  the  case  is  whether 
this  property  is  within  the  purview  of  the  Nebraska  inheritance  tax 
statute.  This  necessitates  an  examination  of  the  scope  of  that  enact- 
ment and  of  the  legal  maimer  in  which  this  property  came  to  plaintiff 
in  error.  The  title  of  the  statute  is  "An  act  to  tax  gifts,  legacies  and 
inheritances  in  certain  cases  and  to  provide  for  the  coUecticm  of  the 
same."  Section  1  (R.  S.  Neb.  1913,  §  6622)  defines  the  property  sub- 
ject to  the  tax  as  follows : 

"All  property,  real,  personal  and  mixed  whidi  shall  pass  by  will  or  by 
the  intestate  laws  of  this  state  from  any  person  who  may  die  seised  or  pos- 
sessed of  the  same  while  a  resident  of  this  state,  or,  if  deoedent  was  not  ' 
residoit  of  this  state  at  the  time  of  his  death,  which  property  or  any  part 
thereof  shall  be  within  this  state,  or  any  interest  therein  ^or  income  there- 
from, which  shall  be  transferred  by  deed,  grant,  sale  or  gift  made  in  con- 
templation of  the  death  of  the  grantor,  or  bargainer  or  Intended  to  take 
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effect.  In  possesston  or  en]oym«it  after  such  death,  to  any  porsoa  or  persons 
or  to  any  body  politic  or  corporate  In  trust  or  otherwise,  or  by  reason  there- 
of any  person  or  body  corporate  shall  become  beneficially  entitled  in  pos- 
session ur  expectation  to  any  property  or  Income  thereof,  shall  be  and  is 
subject  to  a  tax,  at  the  rate  her^nafter  specified,  to  be  paid  to  the  treasurer 
of  the  proper  county  for  the  use  of  the  state,  and  all  heirs,  legatees  and  dev- 
isees, administrators,  executors  and  trustees  shall  be  liable  for  any  and  all 
sncb  taxes  until  the  same  shall  have  been  paid  as  hereinafter  directed." 

Section  2  (R.  S.  Neb.  1913,  §  6623)  outlines  the  method  of  assess- 
ment and  payment  when  the  bequeathed  or  devised  estate  involves  a 
life  estate.  From  the  above  it  is  dear  that  the  Legislature  intended 
to  enact  a  tax,  as  its  title  sets  forth,  covering  only  gifts  (in  contempla- 
tion of  death),  legacies,  and  inheritances.  Besides  the  scope  of  the  title 
to  an  act  in  Nebraska  confines  the  provisions  of  the  act.  Const,  of  1875, 
art.  3,  §  11 ;  State  v.  B.  &  M,  R.  R.  Co.,  60  Neb.  741,  84  N.  W.  254; 
State  ex  rel.  Adair  v.  Drexel,  74  Neb.  776,  105  N.  W.  174. 

Did  the  property  here  involved  pass  by  such  gift,  legacy,  or  inher- 
itance? Smith  claims  that  it  came  to  him  in  the  nature  of  a  joint  ten- 
ant survivorship,  springing  from  certain  contracts  between  him  and 
the  deceased,  his  brother.  The  essential  facts  are  fixed.  The  legal 
meaning  and  results  of  the  facts  make  up  the  controversy.  The  out- 
standing facts  necessary  to  a  decision  are  as  hereafter  set  forth.  In 
1845,  the  two  brothers,  then  19  and  21  years  old,  started  out  to  make 
their  fortunes  together.  This  united  effort  acctunulated  more  than  $1,- 
000,000  by  1880.  During  this  time  there  was  no  formal  partnership 
or  agreement,  though  they  worked  together  under  the  business  style 
of  F.  &  G.  W.  Smith,  took  investments  and  loans,  and  kept  their  bank 
account  in  that  name.  At  that  time  'deceased  was  about  56  years  old 
and  married,  with  no  children,  while  plaintifiF  in  error  had  remained 
unmarried.  They  then  became  concerned,  especially  the  deceased, 
with  the  disposition  of  this  large  fortune  after  death.  Fearing  that 
the  collateral  heirs  might  be  spendthrifts  and  dissipate  the  money,  and 
preferring  it  should  go  to  charities,  if  such  tendencies  of  these  heirs 
seemed  to  develop,  they  decided  to  arrange  matters  so  that  the  survivor 
of  the  two  would  take  all  of  the  property  and  assume  the  burden  of 
its  ultimate  disposition  after  his  deadi.  To  carry  out  this  plan  they 
executed  mutual  wills  covering  the  property,  excepting  certain  annu- 
ities to  be  paid  the  wife  of  the  deceased.  This  arrangement  continued 
tmtil  1902.  At  that  time  they  were  advised  by  counsel  that  this  plan 
was  cimibersome'and  would  necessitate  the  estate  going  through  pro- 
bate. To  avoid  this,  and,  as  they  thought,  better  carry  out  their  plan, 
they  executed  the  paper  following : 

"New  York,  March  8,  1902. 

"The  following  agreement  exists  and  has  existed  for  more  than  twenty 
years  between  Francis  Smith  and  George  Warren  Smith  for  the  purpose 
of  making  Investments  for  the  mutual  benefit  of  us  both  as  joint  tenants  and 
not  as  tenants  In  common,  and  have  used  the  style  name  of  F.  &  O.  W.  Smith. 
And  In  the  event  of  the  death  of  either  of  us  we  agree  that  the  survivor 
may  use  the  name  of  F.  &  Q.  W.  Smith  and  continue  to  buy  and  sell  se- 
curities of  all  kinds,  real  and  personal,  in  all  manner  of  ways  as  has  been 
done  heretofore,  and  do  every  and  all  aots  whatsoever  as  fully  as  when 
we  were  both  alive.  We  hold  and  own  all  the  property  which  we  now  possess, 
both  real  and  personal  as  Joint  tenanta  and  not  tenants  as  oouunon  with 
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right  of  snrvlYorshlp,  and  all  the  property  of  all  kinds  ■whatsoever  which  we 
may  hereafter  acquire  Is  to  be  held  and  owned  In  like  manner.  And  lo  all 
whom  it  may  concern  we  state  the  foregoing  agreement  and  statements  con- 
tinue in  full  force  and  hereby  ratify  and  confirm  the  same  in  every  parUcular. 

"[Signed]    Francis  Smith. 

"George   Waxren;   Smith." 

The  wills  were  then  destroyed.  A  year  4ater  they  executed  another 
instrument  as  follows: 

"Warrenton,  Rockport,  Maine,  May  16,  190?. 

''Wc,  the  undersigned.  Frauds  Smith  and  George  Warren  Smith,  do  state 
and  affirm  hereby  that  the  agreement  now  existing  between  us  wher^  we 
hold  all  our  property  as  Joint  tenants  with  right  of  survivorship  and  not  as 
tenants  in  common  that  it  Is  intended  to  include  all  real  estate  of  every  kind 
tind  nature.  All  personal  property,  stocks  and  bonds,  and  in  fact  all  real 
estate  and  personal  property  of  all  kind  or  kinds  whatsoever,  which  we  or 
either  of  us  now  hold,  own  or  possess  or  may  hereafter  acquire.  The  ob- 
ject of  the  foregoing  Is  to  state  more  implicitly  if  need  be  the  agreement  be- 
tween us  as  to  the  property  which  we  bold  or  own  as  Joint  tenants  with 
right  of  survivorship  and  not  as  tenants  In  common  or  that  we  may  hereaft- 
er own  or  acquire.  [Signed]    Francis  Smith. 

"George   Warren   Smith." 

Under  this  new  plan  their  stocks,  bonds,  accounts,  and  bank  ac- 
count, for  the  most  part,  stood  in  the  name  of  "Francis  Smith  & 
George  Warren  Smith  as  joint  tenants  with  right  of  survivorship,  and 
not  as  tenants  in  common."  In  some  instances,  including  the  Ne- 
braska property,  for  reasons  of  convenience  affecting  conveyancing  or 
the  like,  the  title  was  held  in  the  name  of  one  or  the  other,  or  of  an 
agent.  For  a  while  a  third  brother  had  been  in  business  \vith  them, 
but  this  connection  had  terminatted  prior  to  1902;  also  the  wife  of 
deceased  had  died  some  time  prior  to  his  death,  at  which  time  he  was 
a  widower,  with  no  direct  descendants. 

There  is  no  ground  for  any  claim  that  the  arrangement  between  the 
brothers  concerning  their  business  and  property  was  fraudulent,  with 
the  object  of  escaping  the  payment  of  inheritance  taxes.  The  good 
faith  of  their  actions  is  not  attacked.  The  controversy  is  over  the 
legal  status  established  by  those  acts.  The  county  contends  that  this 
status  was  a  partnership;  the  plaintiff  in  error  asserts  it  was  a  joint 
tenancy.  If  the  former,  there  is  no  question  but  that  one-half  of  the 
partnership  property  (after  payment  of  debts)  would  be  the  property 
of  the  estate  of  the  deceased,  and  as  such  be  liable  to  this  inheritance 
tax.  If  a  joint  tenancy,  while  the  property  would  pass  to  the  survivor 
upon  the  death  of  the  other,  it  would  not  so  pass  because  of  death, 
but  because  of  the  contract  for  joint  tenancy  or  because  of  the  actual 
joint  tenancy  title.  It  is  clear  from  the  testimony  that  from  1845  the 
efforts  of  the  brothers  were  united,  and  that  they  earned  and  held  their 
property  together.  Whether  during  that  period  they  contemplated 
that  the  survivor  should  have  all  of  the  property  is  not  entirely  clear. 
The  circumstances  connected  with  making  the  wills  in  1880  would  ar- 
gue against  such  a  conclusion.  However  the  statement  in  the  testi- 
mony of  plaintiff  in  error  that  the  1902  and  1903  contracts  were  in  line 
with  their  original  plans,  and  that  those  plans  never  changed,  would 
seem  to  the  contrary.    The  county  accentuates  these  statements  as 
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meaning  that  they  had  no  intention  of  changing  from  the  first  relation, 
which  it  says,  was  a  partnership.  This  view  of  that  evidence  is  not 
accepted.  Whatever  the  brothers  may  have  had  in  mind,  if  anything, 
before  1880  as  to  a  survivorship,  it  is  certain  that  at  that  time  they 
determined  upon  such,  and  that  such  determination  was  never  depart- 
ed from  thereafter,  although  the  method  of  accomplishing  that  re- 
sult was  changed.  The  first  method  used  was  mutual  wills ;  the  last 
was  the  contracts  of  1902  and  1903. 

It  is  significant  that  the  sole  object  of  those  contracts  was  to  change 
the  method  of  reaching  the  same  result  they  had  intended  from  1880, 
at  least.  Not  only  is  this  intention  to  change  the  method  crystal  clear, 
but  the  new  method  is  defined  with  care,  clearness,  and  accuracy.  The 
contracts  contemplated  that  the  entire  property  should  be  held  in  joint 
tenancy,  with  its  incident  right  of  survivorship.  In  fact,  that  incident 
was  the  sole  motive  of  the  two  contracts.  From  the  date  of  those  con- 
tracts, if  not  before,  either  brother  had  the  right  to  have  every  piece 
of  property  placed  under  that  character  of  title  if  the  laws  of  the  state 
to  which  any  such  property  was  subject  permitted  such.  The  state 
of  Nebraska  recognizes  joint  tenancy.  R.  S.  Neb.  1913,  §§  8244,  8285. 
The  rights  of  the  parties  under  such  a  contract  would  have  been  and 
are  there  enforceable. 

[4]  When,  with  no  intention  to  abandon  the  contracts,  they  per- 
mitted, for  temporary  reasons  of  convenient  handling,  property  sub- 
ject to  the  laws  of  Nebraska  to  be  taken  and  held  by  either  of  them, 
or  by  some  agent,  that  property  was  in  no  wise  removed  from  the  con- 
trol of  the  contracts.  Such  holders  were  trustees  for  the  brothers  as 
joint  tenants.  Upon  the  death  of  either  brother  the  complete  equita- 
ble title  and  a  rig^t  to  the  entire  legal  title  would  vest  in  the  survivor, 
and  could  be  judicially  enforced.  The  rights  and  title  of  plaintiflF  in 
error  rest  upon  the  solid  basis  of  the  contracts.  Plaintiff  in  error  se- 
cured nothing  by  gift,  legacy,  or  inheritance.  The  property  did  not 
come  within  the  terms  of  the  Nebraska  inheritance  tax  statute. 

The  judgment  is  reversed. 


AMERICAN  NAT.  BANK  OP  MACON  v.  COMMERCIAL  NAT.  BANK  OF 

MAOON  et  al. 

(Circuit  Court  of  Appeals,  Fif  tb  Circuit    November  15,  1918.) 

No.  S240. 

Barks    and    Banking    <S=9283 — LiQtriDATioN    or    Nation ai.    Bank — Surr 

ASAINST   STOCEHOI/DEKS. 

Contract  for  consolidation  between  two  nattonal  banks,  by  wblcb  one 
agreed  to  voluntarily  liquidate  and  transfer  all  Its  assets  to  the  other, 
which  agreed  to  act  as  Its  liquidating  agent  and  to  pay  all  claims  against 
It,  construed,  and,  as  acted  upon  by  the  parties,  held  to  create  the  relation 
of  debtor  aiid  creditor  between  them,  which  would  support  a  suit  against 
the  sto(^lu^deiB  of  the  liquidating  bank  on  the  Insufficiency  of  Its  assets 
to  pay  Its  debts. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Georgia ;  Beverly  D.  Evans,  Judge. 

«=^Fi>r  oUier  cues  sm  Mun*  topic  A  KBY-NUMBER  in  all  Key-Numbered  Dlgeats  A  Indekee 
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Suit  in  equity  by  the  American  National  Bank  of  Macon  against 
the  Commercial  National  Bank  of  Macon  and  others.  Decree  for 
defendants,  and  complainant  appeals.     Reversed. 

For  opinion  below,  see  248  Fed.  187. 

This  Is  an  appeal  from  a  decree  sustaining  motlmiB  to  dismiss  an  amended 
bill  In  equity  filed  In  the  District  Oonrt  by  the  appellant,  the  American  Natton- 
al  Bank  of  Macon,  against  the  Commercial  National  Banlc  of  Macon  and  its 
shareholders.  The  bill  as  amended  showed  that  It  wax  filed  by  the  plaintiff 
as  a  bill  in  the  nature  of  a  creditors'  bill  on  behalf  of  the  plalntlfl  and  all 
other  creditors  of  the  defendant  bank  against  the  latter  and  its  shardiolderB 
for  the  purpose  of  enforcing  the  statutory  liability  of  said  shaieiholderg  Cor 
the  payment  of  the  indebtedness  of  the  defendant  bank.  The  ayennents  of 
the  bill  as  amended  disclosed  the  following  facts  (the  plaintiff  and  the  de- 
fendant banks,  each  of  which  was  located  in  the  dty  of  Macoo,  Ga.,  being 
hereinafter  referred  to  as  the  American  Bank  and  the  0>nunerclal  Bank,  re- 
spectively) : 

On  the  31st  day  of  July,  1M.4,  the  Oommerdal  Bank  applied  to  the  American 
Bank  for  a  loan  of  money  to  enable  it  to  meet  its  obligations  and  to  pay  and 
satisfy  its  depositors.  After  some  negotiations  between  the  two  banks,  they, 
on  August  3,  1914,  entered  Into  a  written  contract,  of  which  the  following  is 
a  c(^y : 
"Georgia,  Bibb  County. 

"Articles  of  agreement  for  the  liquidation  of  the  Commercial  National  Bank 
of  Macon,  Georgia,  by  the  American  National  Bank  of  Macon,  Georgia,  both 
being  national  banking  assodatlons,  made  and  altered  into  between  said  banks 
as  the  contracting  parties. 

"Whereas,  on  the  1st  day  of  August,  m4,  the  board  of  directors  of  the 
Commercial  National  Bank,  at  a  meeting  of  said  board  duly  and  regularly 
called,  adopted  a  resolution  which  authorized  the  officers  of  said  assodatlon 
to  commence  proceedings  for  the  liquidation  of  said  association  under  sec- 
tions 6220  and  62!^  of  the  U.  S.  Rerlsed  Statutes,  fbr  consoUdatioQ  with 
Bald  American  National  Bank,  and  to  transfer  to  said  American  National 
Bank  all  the  assets  of  said  Commercial  National  Bank,  which  assets  were  by 
said  resolution  so  transferred  and  assigned,  in  order  to  fully  protect  and  se- 
cure said  American  National  Bank  for  all  moneys  advanced  or  to  be  advanced 
by  said  association  In,  the  assumption  and  payment  of  the  liabilities  of  said 
Commercial  National  Bank  shown  by  a  list  of  said  IlaMlltles  hereto  attadied 
and  Identified  as  Exhibit  A,  and  by  the  signature  of  the  parties  hereto,  and 
which  said  resolution  further  provided  that  said  American  National  Bank 
should  take  over  the  business  of  said  Commercial  National  Bank,  liquidate 
said  assets,  and  account  to  the  shareholders  of  said  Commercial  National 
Bank  for  any  overplus' which  might  remain  after  paying  the  d^tositors  and 
other  indebtedness  of  said  Commercial  National  Bank  in  full,  and  the  ex- 
pense of  realizing  on  the  assets  so  transferred,  the  said  American  National 
Bank  to  charge  nothing  for  its  services  in  so  doing,  and  wblcA  resolution  fur- 
ther authorized  and  directed  the  officers  of  said  Commercial  National  Bank 
to  make  such  contract  with  the  American  National  Bank  as  ml^t  be  neces- 
sary or  appropriate  in  order  to  carry  out  the  general  purposes  of  said  resolu- 
tion, the  details  of  said  contract  to  be  left  to  the  discretion  of  said  officers; 
and 

"Whereas,  on  the  same  date,  the  board  of  directors  of  the  American  Na- 
tional Bank,  at  a  meeting  of  said  board  duly  and  regularly  called,  adopted  • 
resolution  whereby  said  American  National  Bank  assumed  the  payment  of 
said  depositors  and  other  liabilities  of  said  Commercial  Natlcmal  Bank,  shown 
by  the  list  of  liabilities  set  out  in  Exhibit  A  hereto  attached  and  hereinbefore 
referred  to,  upon  condition  that  the  assets  of  said  Oonunercial  National  Bank 
should  be  transferred  to  said  American  National  Bank  sufficient  In  amoant 
and  In  value  In  the  estimation  of  the  officers  of  the  American  National  Bank 
to  fully  protect  and  secure  said  association  for  any  and  all  amotmts  pay- 
ment of  which  was  assumed  under  said  resolution,  and  which  resolutliHi 
authorized  the  officers  of  said  assodatlon  to  make  such  contract  as  might  be 
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necessary  to  carry  out  the  purposes  of  said  resolution,  the  details  to  be  left  to 
the  discretion  of  said  officers ;  and 

"WJiereas,  the  preliminaries  and  oonditl<Mis  In  said  resolution  mentioned 
bave  been  compiled  with,  and  the  assets  of  the  C!ommerelal  National  Bank 
bave  been  delivered  to  said  the  American  National  Bank ; 
"Now,  therefore,  these  articles  of  agreement  witness: 
"I.  That  sftld  Gommerdal  National  Bank  has  transferred,  assigned,  con- 
veyed, and  confirmed,  and  does  by  these  presents  transfer,  assign,  convey, 
and  confirm,  unto  the  American  National  Bank  of  Macon,'  Georgia,  Its  success- 
ors and  assigns  ail  of  the  assets  of  every  kind  and  description.  Including  cash 
and  cash  items  on  hand  at  the  close  of  business  on  Augrust  1, 1914,  bills  receiv- 
able, bonds,  real  estate,  and  personal  property  and  Interests  therein,  and 
cboses  in  action  of  all  kinds.  Including  all  of  the  United  States  bonds  now  on 
deposit  with  the  treawirer  of  the  United  States  as  security  for  the  circulation 
of  tbe  Commercial  National  Bank  of  Macon  and  for  deposits  of  United  States 
deposits,  to  have  and  to  hold  the  same  unto  it,  said  the  American  National 
Bank  of  Macon,  its  successors  and  assdgns,  in  fee  simple  forever;  and  the 
title  to  said  assets  and  each  and  all  thereof  said  the  Commercial  National 
Bank  of  Macon,  for  Itself  and  its  successors,  hereby^  warrantS/Unto  said  the 
American  National  Bank,  its  sucxsessors  and  assigns,  against  the  claims  of  all 
persons  whatsoever. 

"TI.  That  In  contemplation  of  the  liquidation  of  said  Commercial  National 
Bank  under  sections  6220,  5221,  and  5223,  U.  S.  Bevlsed  Statutes,  siUd  Com- 
mercial National  Bank,  by  Its  ofllcers  and  directors,  will  call  a  meeting  of 
the  shareholders  of  said  association  to  be  held  at  Macon,  Qeorgla,  on  August 
12,  1914,  and  on  the  date  or  dates  to  which  said  meeting  may  be  from  time 
to  time  adjourned,  and  will  procure  proper  resolutions  by  said  shareholders 
and  a  anffident  majority  thereof  to  comply  with  the  law  in  such  cases  made 
and  provided,  liquidating  said  association  and  consolidating  same  with  the 
American  National  Bank  of  Macon  by  the  purchase  of  the  assets  of  said  Com- 
mercial National  Bank  by  the  American  National  Bank,  but  without  providing 
for  stock  In  the  American  National  Bank  to  be  Issued  to  the  shareholders  of 
the  Commercial  National  Bank,  and  ratifying  and  confirming  the  action  of 
the  board  of  directors  of  said  Commercial  National  Bank  as  herein  recited, 
and  ratifying  and  confirming  this  contract. 

"in.  That  said  Commercial  National  Bank  wUl  also  procure  proi>er  resolu- 
tions to  be  passed  by  said  shareholders,  appointing  said  American  National 
Bank  as  liquidating  agent  foi<  said  Commercial  National  Bank  In  said  liqui- 
dation for  consolidation  as  aforesaid,  said  liquidation  to  be  conducted  in  ac- 
cordance with  law  and  under  the  supervision  of  the  board  of  directors  of 
said  Commercial  National  Bank. 

"IV.  That  said  Commercial  National  Bank,  until  the  final  liquidation  of  its 
affairs  and  final  settlement  with  its  shareholders,  agrees  to  maintain  its 
corporate  existence,  and  that  its  directors  and  officers  will  at  all  times  when 
called  upon  so  to  do  by  said  American  National  Bank  execute  and  deliver  in 
the  name  of  said  association  all  other  and  further  writings  of  all  kinds 
which  may  be  necessary  to  fully  effectuate  the  transfer  of  said  assets,  the 
Uqnldatlon  of  said  association,  and  this  contract 

"V.  That  in  consideration  of  the  foregoing  acts  and  agreements  by  the 
Commercial  National  Bank,  said  American  National  Bank  hereby  agrees 
that  it  win,  and  It  does  hereby,  assume  and  promises  to  pay  the  same  when 
and  as  the  same  are  presented  for  payment,  the  depositors  and  other  liabili- 
ties of  said  Commercial  National  Bank  of  Macon  shown  in  Exhibit  A  hereto 
attached,  and  that  In  addition  thereto  it  will  and  does  hereby  assume  the 
redemption  ■  of  the  circulating  notes  of  said  Commercial  National  Bank,  and 
that  it  will  procure  such  resolution  to  be  passed  by  Its  board  of  directors  as 
may  be  neccessary  for  it  to  assume  the  redemption  of  said  dreulating  notes. 

''YI.  That  said  American  National  Bank  will  accept  the  appointment  as 
liquidating  agent  of  said  Commercial  National  Bank,  and  will  proceed  with 
all  due  and  reasonable  diligence  to  liquidate  said  association  and  to  collect 
and  reduce  to  cash  all  the  assets  of  said  association,  all  of  said  assets  to 
be  held  as  security  by  said  American  National  Bank  for  all  advances  made 
by  It  In  paying  the  depositors  and  other  liabilities  of  said  Commercial  National 
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Bank  and  the  actual  expenses  Incurred  by  said  American  National  Bank  In 
realizing  on  said  assets,  and  that  after  deducting  from  the  proceeds  of  said 
assets  the  actual  expenses  Incurred  by  said  American  National  Bank  in 
liquidating  said  association  and  acting  as  liquidating  agent  and  in  collecting 
said  assets  and  realizing  upon  the  same,  It  will  apply  said  proceeds,  first,  in 
repaying  to  Itself  all  amounts  advanced  by  it  hereunder,  with  Interest  there- 
on at  the  rate  of  seven  (7%)  per  cent,  per  annum;  next,  in  discharging  the 
liabilities  of  said  Commercial  National  Bank  'n'hich  shall  not  have  been  paid 
by  advances  made  by  said  American  National  Bank,  and  that  when  all  of  said 
liabilities  have  been  fully  discharged  it  will  account  to  the  shareholders  of 
said  Commercial  National  Bank  and  from  time  to  time  pay  over  to  said  share- 
holders pro  rata  the  surplus  remaining  In  its  hands  from  the  proceeds  of 
said  assets,  said  American  National  Bank  to  act  as  such  Uquidating  agent 
without  compensation  for  its  own  services. 

"It  being  distinctly  agreed  and  understood  that,  in  the  event  the.  said  Uqni- 
dation  should  be  interrupted  or  discontinued  for  any  reason  beyond  the  con- 
trol of  said  American  National  Bank,  then  and  In  that  event  said  American 
National  Bank  shall  and  does  hold  all  of  the  assets  of  said  Commercial  Nation- 
al Bank  as  security  for  tie  advances  which  may  have  been  made  by  It,  up  to 
the  time  such  liquidation  may  be  so  discontinued. 

"And  it  being  further  distinctly  agreed  and  understood  that  neither  the  reso- 
lutions Qf  said  boards  of  directors  of  said  associations  nor  this  contract 
shall  relieve  the  shareholders  ot  the  Commercial  National  Bank  from  their 
legal  liability  as  shareholders  to  respond,  in  the  event  It  may  be  necessary  lo 
have  recourse  upon  such  shareholders'  liability,  for  any  deficit  which  may  re- 
main after  exbaui|ting  the  other  assets  of  said  association  In  the  payment  of 
its  liabilities. 

"In  witness  whereof,  the  parties  hereto  have  caused  these  presents  to  be 
signed  and  delivered  in  duplicate  by  their  proper  corporate  officers,  and  their 
corporate  seals  to  be  hereto  affixed,  this  11th  day  of  August,  1914.  Com- 
mercial National  Bank  of  Macon,  Georgia,  by  B.  Y.  Mallary,  President  [Seal 
of  Bank.]  Attest :  E.  N.  Lewis,  Cashier.  American  National  Bank  of  Macon, 
Georgia,  by  R.  J,  Taylor,  President  [Seal  of  Bank.]  Attest:  B.  O.  Scott, 
Cashier." 

The  following  is  a  copy  of  the  resolution  of  the  board  of  directors  of  the 
Commercial  Bank  adopted  on  August  1,  1914,  and  ;:«ferred  to  In  the  con- 
tract above  set  out: 

"Resolved,  that  In  the  (pinion  of  the  board  of  directors  of  this  association 
It  la  exp«Hllent  for  this  association  to  go  into  voluntary  liquidation  under  sec- 
tions 5220  and  5223  of  the  United  States  Revised  Statutes,  and  that  the  offi- 
cers of  this  association  be  and  they  are  hereby  directed  to  proceed  under  the 
by-laws  to  call  a  meeting  of  its  stockholders  to  consider  this  question  and  the 
consolidation  of  this  association  with  the  American  National  Bank  of  Macon, 
Georgia,  by  the  sale  of  Its  assets  to  the  said  bank. 

"Resolved,  further,  that  the  exigencies  of  the  situation  are  such  that  In  con- 
templation of  the  liquidation  of  this  association  as  aforesaid,  the  board  ot 
directors  of  this  association  hereby  authorize  the  officers  of  this  association 
to  transfer  to  the  American  National  Bank  of  Macon,  Georgia,  as  cash,  or  as 
collateral  for  the  notes  of  this  association,  all  of  the  assets  of  this  assodatlon, 
including  cash,  cash  items,  bills  receivable,  bonds,  real  estate,  and  personal 
property  and  choses  in  action,  of  all  kinds,  which  said  assets  are  hereby  tran!i- 
ferred,  assigned  and  delivered  to  the  American  National  Bank  of  Macon. 
Georgia,  In  order  to  fully  protect  and  secure  said  bank  for  all  moneys  advanced 
or  to  be  advanced  by  that  bank  under  the  assumption  and  payment  of  Its  de- 
posits, bills  payable,  and  other  liabilities  of  this  association  shown  by  the 
list  of  liabilities  this  day  furnished  by  this  association  to  said  bank — said 
American  National  Bank  of  Macon,  Georgia,  to  take  over  the  business  of  this 
association  and  to  account  to  the  shareholders  of  this  association  for  any 
overplus  which  may  remain  after  paying  the  indebtedness  of  this  association 
In  full  and  the  expense  of  realizing  on  the  assets  so  transferred,  said  bank  to 
charge  nothing  for  Its  services  In  so  doing. 

"The  officers  and  flnanc6  committee  are  hereby  given  full  jwwer  and  authori- 
ty to  carry  out  the  general  purpose  ot  this  re&oluticm,  and  the  details  to  be 
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left  to  the  discretion  of  said  ofiBcers  and  committee,  and  the  said  officers  and 
committee  are  further  authorized  to  make  such  contracts  with  said  bank  as 
may  be  necessary  or  appropriate  hereunder." 

Tbe  following  is  a  copy  of  the  resolution  of  the  directors  of  the  American 
Bank  adopted  on  August  1,  1914,  and  referred  to  in  the  above  copied  con- 
tract: 

"Resolved,  that  this  association  assume  the  payment  of  the  deposits,  bills 
payable,  and  other  UaUUtles  of  The  Commercial  National  Bank  of  Macon, 
shown  by  the  list  of  liabilities  furnished  bgr  said  bank  to  this  bank,  and  agree 
to  pay  the  same  when  and  as  the  same  are  presented  for  payment,  upon 
condition  that  said  association  transfer  to  this  association  as  cash  or  col- 
lateral for  its  notes,  cash,  cash  Items,  bills  receivable,  bonds,  real  estate,  and 
other  assets,  sufficient  in  amount  and  in  value  In  the  estimation  of  the  officers 
ot  this  association  to  fully  protect  and  secure  this  association  for  any  and 
all  amounts  so  assumed,  or  shall  otherwise  satisfactorily  secure  this  associa- 
tion for  all  amounts  paid  or  assumed;  this  association  to  take  over  the 
btislnesa  of  said  association  in  the  manner  aforesaid,  accounting  to  the 
shareholders  of  said  association  for  any  overplus  which  may  remain  after 
paying  the  Indebtedness  of  said  association  In  foil,  and  the  expenses  of  re- 
alizing; on  the  assets  transferred  to  this  association  as  aforesaid;  this  asso- 
ciation to  charge  nothing  for  its  services  In  so  doing.  The  olUoerB  of  this 
association  are  hereby  gives'  fuU  power  and  authority  to  carry  out  the  gen- 
eral puri>ose  of  this  resolution,  the  details  to  be  left  to  the  discretion  of  said 
officers,  and  said  officers  are  further  aathorized  to  make  such  contract  with 
tbe  directors  of  said  association  or  with  such  liquidating  agent  as  may  b< 
apiwlnted  for  said  association:  Provided,  however,  that  this  resolution 
sball  not  become  effective  until  the  other  banks  of  the  Macon  Clearing  House 
Assodatiou  shall,  by  proper  resolutions,  agree  to  supply,  In  proportion  to 
their  res^ctive  capital  and  surplus,  their  proportionate  share  of  cash  and 
exchange  that  may  be  necessary  to  meet  withdrawals  by  depositors  not  im- 
mediately redei>08lted  in  this  association,  and  other  cash  demands  to  which 
this  association  may  be  required  to  respond:  Provided,  further,  that  in  the 
event  the  officers  of  this  association  shall,, upon  a  further  investigation  of 
the  affairs  of  The  Commercial  National  Bank,  deem  It  unsafe  to  proceed  un- 
der this  resolution,  they  shall  not  do  so." 

Pursuant  to  the  agreement  and  resolutions  above  set  out,  the  American 
Bank,  on  August  3,  1914i,  took  charge  of  all  assets  of  the  Commercial  Bank 
so  transferred  to  the  former,  and  from  and  after  that  date  paid  in  due  course 
and  as  called  upon  all  of  the  depositors  of  the  Commercial  Bank,  Its  bills 
payable,  and  other  liabilities,  and  proceeded  to  reduce  the  transferred  assets 
to  cash  and  to  apply  the  amounts  received  to  reimburse  itself  for  the  amounts 
It  had  disbursed  in  the  payment  of  the  liabilities  of  the  Commercial  Bank 
pursuant  to  said  agreement  For  some  two  weeks  after  the  above  copied 
agreement  between  the  two  banks  was  entered  into,'  the  Commercial  Bemk 
continued  in  active  operation,  paying  off  its  depositors,  cashing  checks  drawn 
on  It,  receiving  deposits  from  Its  customers,  clearing  checks  on  the  other  Ma- 
con banks  through  the  Macon  Clearing  House,  checking  on  its  deposits  with 
other  banks,  and  transacting  other  business  as  an  active  banking  institution. 
Its  business  being  handled  through  its  own  officers  and  derks.  Funds  to 
enable  it  to  pay  its  depositors  and  meet  its  other  obligations  were  obtained 
by  It  on  diecks  drawn  by  its  pr(H)er  officers  on  the  American  Bank,  which 
checks  were  cashed  by  the  latter  and  charged  to  the  account  of  the  Commer- 
cial Bank  as  overdrafts.  The  amount  claimed  by  the  American  Bank  to  be 
due  to  it  was  largely  incurred  during  the  period  Just  mentioned. 

After  the  dQ>ositors  of  the  Commercial  Bank  were  in  large  part  paid,  it 
oontUmed  to  draw  checks  on  tbe  American  Bank,  and  these  checks  were 
cashed  by  tbe  latter  and  charged  to  the  accotmt  of  the  former  as  above  stated. 
It  was  found  to  be  impracticable  to  take  notes,  as  the  above-copied  resolutions 
showed  had  been  contemplated,  for  the  amounts  disbursed  by  the  one  bank  In 
the  i>ayment  of  the  liabilities  of  the  other  one,  and  it  was  agreed  by  the  offi- 
cers and  finance  committee  of  the  Commercial  Bank  with  the  officers  of  the 
American  Bank  that  the  amounts  so  advanced  by  the  latter  should  be  car- 
tied  by  It  as  an  overdraft,  and  that  the  overdraft  should  be  secured  by  the 
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assets  transferred ;  and  thia  was  aoKMrdlngly  done.  As  collections  wwe  made 
on  the  notes  and  other  receivables  transferred  to  the  American  Bank,  the 
amounts  so  collected  were  deposited  in  the  American  Bank  and  by  it  applied 
to  the  reduction  of  the  overdraft  of  the  Commercial  Bank.  In  reports  made 
by  the  Commercial  Bank  to  the  Comptroller  of  the  Currency  the  amount  of  its 
overdraft  on  the  American  Bank  was  listed  as  a  liability  under  the  head  "Due 
American  National  Bank." 

While  the  Gcnmiercial  Bank  was  in  process  of  liquidation  pursuant  to  the 
resolution  of  its  shareholders,  by  agreement  with  the  liquidating  committee 
appointed  by  its  shar^olders  the  American  Bank  aa  liquidating  agent  offered 
the  Commercial  Bank's  banking  house,  with  the  furniture  and  fixtures  therein, 
for  sale  $kt  public  outcry  after  proper  advertisement,  but,  a  fair  price  not  b^ng 
realized  at  said  sale,  the  American  Bank  oUtsed  to  purdiase  said  building  at 
$40,000,  said  sum  to  be  applied  to  reducing  the  Indebtedness  of  the  Oom- 
merdal  Bank  to  it,  and  this  proposition  was  accepted,  and  said  property  was 
conveyed  to  the  American  Bank  by  the  officers  of  the  Commercial  Bank  pur- 
suant to  a  resolution  adopted  by  the  tatter's  direct(»«  on  July  1,  1916,  ot 
which  the  following  is  a  copy : 

"Resolved,  that  the  offer  (Mt  the  American  National  Bank  of  Maoon,  as  con- 
tained in  the  letter  fromi  B.  J.  Taylor,  president,  to  B.  Y.  Mallary,  presldoit 
Gommerclal  National  Bank,  dated  July  1,  1916,  whidx  said  letter  has  been  su»- 
mitted  and  read  at  this  meeting,  to  purchase  the  Commercial  Bank  Building; 
Including  the  vault,  safety  deport  boxes,  bank  and  other  fixtures,  and  furni- 
ture, at  and  for  the  smn  of  forty  thousand  dollars  ($40,000.00),  to  be  credited 
en  the  Indebtedness  of  the  Commercial  National  Bank  to  the  American  Na- 
tional Bank,  be  and  the  same  is  hereby  accepted,  and  the  president  or  vice 
president  and  cashier  of  this  bank  are  hereby  authorized  and  directed  to 
execute  on  behalf  of  this  bank  and  under  its  seal  good  and  sufficient  con- 
veyance of  the  property  to  the  said  American  National  Bank." 

On  September  SO,  1914.  the  following  resolutions  were  adc^ted  by  votes  of 
more  than  two-thirds  of  the  shareholders  of  the  Commercial  Bank: 

"Resolved,  that  the  Commercial  National  Bank  be  placed  in  voluntary  liqui- 
dation under  the  provisions  of  e^ctions  5220  and  5221  of  the  United  States 
Revised  Statutes,  to  take  effect  upon  this  date,  and  that  the  American  Na- 
tional Bank  of  Macon,  Georgia,  be  aiK>ointed  liquidating  agent  of  said 
bank ;  that  liquidation  shall  be  conducted  In  accordance  with  law  and  under 
the  supervision  of  the  board  of  directors,  who  shall  require  a  suitable  bond  to 
be  given  by  the  said  agent  in  an  amount  to  be  fixed  by  the  board  of  direc- 
tors; that  the  said  liquidating  agent  shall  render  quarterly  reports  to  the 
Comptroller  of  the  Currency  on  the  1st  of  January,  April,  July,  and  October 
of  each  year  showing  the  progress  of  said  liquidation  until  said  liquidation  Is 
completed;  that  sold  liquidating  agent  or  committee  shall  render  an  annual 
report  to  the  shareholders  on  the  date  fixed  in  the  articles  of  association  for 
said  annual  meeting,  at  which  meeting  the  shareholders  may,  if  they  see  fit, 
by  a  vote  representing  a  majority  ot  the  entire  stock  of  the  bank,  remove  the 
liquidating  agent  and  appoint  another  in  place  thereof;  that  a  special  meet- 
ing of  the  shareholders  may  be  called  at  any  time  in  the  same  manner  aa 
If  the  bank  continued  an  active  bank,  and  at  said  meeting  the  shareholders 
may,  by  a  vote  of  the  majority  of  the  stock,  remove  the  liquidating  agent; 
that  the  Comptroller  of  the  Currency  is  authorized  to  have  an  examinatlim 
made  at  any  time  into  the  afCalrs  of  the  liquidating  bank  until  the  claims  of 
all  creditors  have  been  satisfied  and  that  the  National  Bank  Bzaminer  will 
be  compensated  for  his  time  and  expense  in  making  the  examination  in 
question." 

"Whereas,  the  board  of  directors  of  this  association  by  resolution  adopted 
on  August  1, 1914,  transferred  and  assigned  to  the  American  National  Bank  ot 
Macon  all  of  the  assets  of  this  association  as  security  for  the  liabilities  of 
this  associati<»  which  were  assumed  by  the  said  American  National  Baok. 
said  resolution  being  passed  in  contemplation  of  the  voluntary  liquidation  of 
this  association  under  the  provisions  of  sections  5220  and  5221  of  United 
States  Revised  Statutes;   and 

"Whereas,  on  August  11,  1914,  a  contract  between  this  association  and 
the  said  American  National  Bank,  signed  by  the  respective  officers  of  said 
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association,  was  dtily  entered  into,  said  contract  being  made  pnrsoant  to  the 
resolution  of  the  board  of  directors  aforesaid ;   and 

"'Wliereas,  on  Augast  12,  1914,  a  special  meeting  of  the  shareholders  of 
this  association  was  held  at  the  banking  house  of  the  association  in  the  city 
of  Macon,  at  which  meeting  stockhcdders  representing  2616  shares  were  pres- 
ent In  persoi^  and  by  proxy,  at  which  said  meeting  a  resolution  was  unani- 
mously passed,  rati^dng  and  approving  the  action  of  the  board  of  directors 
In  transferring  the  assets  of  this  association  to  the  American  National  Bank 
as  aforesaid,  and  ratifying  and  approving  the  contract  between  the  two  asso- 
ciations dated  August)  11,  1914 ;   and 

"Wliereas,  said  meeting  of  stockholders  was  not  called  and  held  in  accord- 
ance with  the  articles  of  assodation,  in  that  only  ten  days'  notloe  of  said 
meeting  was  given  instead  of  thirty  days,  as  required  by  s^  articles  of  disso- 
ciation; and 

"'Whereas,  this  meeting  of  stockholders  has  been  called  in  accordance  with 
the  articles  of  association  and  after  thirty  days'  notice  as  provided  in  said 
articles  of  association,  for  the  purpose  of  ratifying  the  acticm  of  the  previous 
meeting  and  of  taking  appropriate  action  looking  to  the  voluntary  liquidation 
of  this  association: 

"Therefore,  resolved,  that  the  action  of  the  board  of  directors  of  this  asso- 
ciation as  contained  and- set  forth  in  the  resolution  adopted  by  said  board  on 
Augiist  1,  1914,  transferring  and  assigning  the  assets  of  this  association  to 
the  American  National  Bank  of  Macon,  said  resolution  appearing  on  the 
jnlnntes  of  said  board  of  directors  on  August  1,  1914,  be  and  the  same  is 
hereby  in  all  respects  ratified  and  approved  by  the  shareholders  of  this  as- 
sociation. 

"Besolved,  further,'  that  the  contract  between  tlils  association  and  the 
American  National  Bank  of  Macon,  signed  by  their  respective  officers  and 
dated  August  11,  1914,  said  contract  having  been  made  pursuant  to  the  reso- 
lution of  the  board  of  directors  aforesaid,  be  and  the  same  is  hereby  in  all 
respects  ratified  and  approved. 

"Resolved,  further,  that  the  action  of  the  special  meeting  of  stockholders, 
ai>proving  said  resolution  of  the  board  of  directors  and  the  contract  aforesaid^ 
and  providing  for  the  voluntary  liquidation  of  this  association,  under  sec-* 
tions  5220  and  5221  of  the  United  States  Statutes,  be  and  the  same  Is  hereby 
in  all  respects  ratified  and  approved." 
-Pursuant  to  those  resolutions  the  Commercial  Bank  was  placed  in  volun- 
tary liquidation,  the  liquidation  being  practically  completed  at  the  time 
the  suit  was  brought  In  satisfying  the  liabilities  of  the  Commercal  Bank 
the  American  Bank  has  paid  out  more  than  $320,000  in  excess  of  the 
amoimts  realized  from  the  transferred  assets.  The  assets  of  the  Commercial 
Bank  still  remaining  uncollected  and  undisposed  of  are  of  little  value,  and 
there  will  not  be  realized  from  thera  an  amount  sufficient  to  reduce  below 
$300,000  the  excess  of  the  American  Bank's  said  payments  over  the  amounts 
realized  from  the  transferred  assets. 

Geo.  S.  Tones  and  Orville  A.  Pailc,  both  of  Macon,  Ga.,  and  Alex  C. 
King,  of  Atlanta,  Ga.  (King  &  Spaulding,  of  Atlanta,  Ga.,  and  Harde- 
man, Jones,  Park  &  Johnston,  of  Macon,  Ga.,  on  the  brief),  for  ap- 
pellant. 

Robert  L.  Bemer,  Robert  L.  Anderson,  T.  E.  Ryals,  R.  C.  Jordan, 
R.  Douglas  Feagin,  Oliver  C.  Hancock,  W.  D.  McNeil,  J.  E.  Hall, 
Warren  Grice,  and  C.  h.  Bartlett,  all  of  Macon,  Ga.,  and  W.  A.  Dod- 
son,  of  Americus,  Ga.  (Minter  Wimberly,  Jesse  Harris,  and  E.  P. 
Mallary,  all  of  Macon,  Ga.,  and  Greene  F.  Johnson,  of  Monticello, 
Ga.,  on  the  brief),  for  appellfees. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
dismissal  of  the  amended  bill  is  sought  to  be  sustained  on  the  ground 
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that  its  averments  do  not  show  that  the  plaintiff  bank  has  a  claim  or 
demand  against  the  defendant  bank  for  which  the  statute  (Act  Dec 
23,  1913,  c.  6,  §  23,  38  Stat.  273  [Comp.  St.  1916,  §  9689])  makes 
the  latter's  shareholders  individually  responsible.  In  behalf  of  the 
appellees  it  is  contended  that  the  alleged  transaction  between  the  two 
banks  was  a  sale  of  assets  by  one  of  them  to  the  other,  or  a  consol- 
idation of  the  two,  and  that  the  contract  entered  into  and  performance 
under  it  did  not  result  in  the  creation  of  the  relation  of  creditor  and 
debtor  between  them.  Provisions  contained  in  the  contract  give 
some  color  to  this  contention  if  they  are  considered  by  themselves 
without  due  regard  to  the  remainder  of  the  contract,  the  situation 
with  which  it  dealt,  and  the  conduct  of  the  parties  to  the  contract 
while  performance  under  it  was  in  progress  evidencing  what  each 
of  them  understood  was  the  effect  of  a  compliance  by  die  American 
Bank  with  the  obligations  imposed  upon  it  by  the  contract.  The  pro- 
visions referred  to — namely,  the  one  as  to  the  transfer  of  the  assets, 
the  one  in  regard  to  liquidating  the  Commercial  Bank  and  consoli- 
dating it  with  the  American  Bank  by  the  purchase  by  the  latter  of 
the  assets  of  the  former,  and  the  one  in  regard  to  making  one  of  the 
banks  liquidating  agent  for  the  otlier — lose  the  significance  sought 
to  be  attributed  to  them  when  they  are  considered  in  cortnection  with 
other  provisions  contained  in  the  contract  and  in  the  light  of  the  sit- 
uation existing  when  the  contract  was  made  and  for  some  time  after- 
wards, and  of  the  constructiwi  of  the  contract  by  both  parties  tb  it 
as  disclosed  by  what  was  done  under  it. 

The  averments  of  the  bill  show  that  at  the  time  the  contract  was 
.entered  into,  and  for  some  time  thereafter,  the  Commercial  Bank 
continued  in  active  operation,  performing  all  the  ordinary  functions 
of  a  bank  through  its  own  officers  and  clerks.  Its  status  then  was 
not  that  of  a  liquidating  bank.  While  its  board  of  directors  contem- 
plated and  made  provision  for  its  future  liquidation,  if  and  when 
duly  authorized  by  the  required  vote  of  its  shareholders,  the  process 
of  liquidation  provided  for  by  the  statute  (Rev.  St.  §  5220  [Comp. 
St.  1916,  §  9806])  had  not  begun,  and  could  not  have  begun  prior  to 
its  going  into  liquidation  and  being  closed  by  the  required  vote  of  its 
shareholders  owning  two-thirds  of  its  stock.  While  the  bank  was  in 
active  operation,  its  liquidation  not  having  been  determined  upon 
by  its  shareholders,  it  was  capable  of  incurring  obligations  for  which 
its  shareholders  would  be  responsible  under  the  statute.  Schrader 
v.  Manufacturers'  National  Bank  of  Chicago,  133  U.  S.  67,  10  Sup. 
Ct.  238,  33  L.  Ed.  564;  Wyman  v.  Wallace,  201  U.  S.  230,  26  Sup. 
Ct.  495,  50  L.  Ed.  738.  The  American  Bank's  obligation  to  pay  the 
Commercial  Bank's  depositors  and  other  liabilities  when  and  as  the 
same  were  presented  for  payment  was  effective  from  the  time  the 
contract  was  made,  not  being  dependent  or  contingent  upon  the  con- 
templated closing  and  liquidation  of  the  Commercial  Bank  being 
determined  upon  by  the  required  two-thirds  vote  of  its  shareholders. 

Performance  was  begun  by  the  American  Bank  while  the  Com- 
mercial Bank  remained  open,  continuing  to  carry  on  in  the  custom- 
ary way  the  banking  business  in  which  it  was  engaged.  By  the  terms 
of  the  contract  the  American  Bank  also  obligated  itself  to  coatinae 
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to  pay  the  Commercial  Bank's  depositors  and  other  liabilities  when 
and  as  the  same  were  presented  after  the  latter  went  into  liquida- 
tion and  was  closed,  in  the  event  that  happened,  the  American  Bank 
agreeing  to  accept  the  appointment  as  liquidating  agent  of  the  Com- 
mercial Bank.  In  so  far  as  the  contract  obligated  the  American 
Bank  to  take  care  of  the  liabilities  of  the  Commercial  Bank  prior 
to  the  latter  being  duly  closed  and  put  into  liquidation,  it  was  one 
capable  of  being  made  by  the  two  banks,  acting  through  their  respec- 
tive boards  of  directors  and  managing  officers,  without  being  author- 
ized or  ratified  by  a  vote  of  the  shareholders  of  either.  Making  ar- 
rangements for  funds  needed  to  meet  its  liabilities  as  they  accrue 
is  not  out  of  the  ordinary  course  of  a  banking  business.  While  the 
Commercial  Bank  was  open,  receiving  deposits  and  otherwise  con- 
tinuing the  business  in  which  it  had  been  engaged,  its  directors  and 
managing  officers  were  empowered  to  incur  debts  in  its  behalf  to 
secure  funds  required  to  enable  it  to  meet  its  obligations  as  they  ac- 
crued. The  creation  of  debts  under  such  circumstances  and  for  such 
a  purpose  is  not  more  out  of  the  ordinary  course  of  a  banking  busi- 
ness than  the  incurring  of  liabilities  by  the  acceptance  of  deposits. 

In  determining  the  meaning  and  effect  of  that  part  of  the  contract 
which  obligated  the  American  Bank  to  supply  the  funds  required  to 
take  care  of  the  liabilities  of  the  Commercial  Bank  as  they  accrued 
before  the  question  of  its  closing  and  going  into  liquidation  should 
be  determined  by  its  shareholders,  our  consideration  is  not  confined 
to  the  language  used  in  the  written  instrument  evidencing  the  agree- 
ment of  uie  parties,  but  where  the  terms  employed  are  in  any  re- 
spect equivocal  or  of  doubtful  meaning,  the  construction  given  to 
the  contract  by  both  parties  to  it,  evidenced  by  their  dealings  with 
each  other  in  the  course  of  carrying  out  the  contract,  may  be  looked  to. 

The  contract  contains  expressions  jmd  provisions  which  do  not 
seem  to  us  to  be  reconcilable  with  the  existence  of  an  intention  other 
than  that  the  making  by  the  American  Bank  of  the  agreed  disburse- 
ments in  taking  care  of  the  liabilities  of  the  Commercial  Bank  was  to 
have  the  effect  of  creating  a  debt  or  debts  owing  by  the  latter  to 
the  former.  Those  disbursements  were  called  "advances,"  and  it 
was  provided  that  the  amounts  realized  by  the  American  Bank  from 
the  assigned  assets  was  to  be  applied  by  it — 

"first,  In  repaying  to  Itself  all  amounts  advanced  by  It  hereunder,  with  Interest 
thereon  at  the  rate  of  seven  (7%)  per  cent,  per  annum;  next,  In  discharging 
the  liabilities  of  the  Oommerdal  National  Bank  which  shall  not  have  been 
paid  by  advances  made  by  the  American  National  Bank ;  and  that  when  all  of 
said  liabilities  have  been  fnlly  discharged,  it  will  account  to  the  shareholders 
of  said  ConHneFdal  Bank  and  from  time  to  time  pay  over  to  said  share- 
holders pro  rata  the  surplus  remaining  in  its  hands  from  the  proceeds  of 
said  assets." 

This  plainly  indicates  'that  the  parties  intended  that  perfonhance 
by  the  American  Bank  of  the  obligations  it  incurred  was  to  have  the 
effect  of  creating  an  interest-bearing  debt  owing  to  it,  and  that  the 
transferred  assets  were  received  and  held  by  it,  not  as  property  bought 
by  it,  but  as  a  pledge  or  security  for  the  payment  of  that  debt  If 
2MF<— 17 
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the  stipulated  outlays  by  the  American  Bank  had  been  understood 
to  be  payments  on  the  price  of  the  assets  transferred,  it  is  not  to  be 
supposed  that  they  would  have  been  called  "advances,"  or  that  inter- 
est on  them  would  have  been  provided  for.  LaHin  &  Rand  Powder 
Co.  V.  Burkhardt,  97  U.  S.  110,  24  L.  Ed.  973.  The  concluding  pro- 
vision of  the  contract  was  to  the  effect  that  neither  the  contract  nor 
the  resolutions  authorizing  it — 

"shall  relieve  the  shareholders  of  tbp  Oommerdal  National  Bank  from  tMr 
legal  liability  as  shar^olders  to  respood,  in  the  event  It  may  be  necessary  to 
have  recourse  vpon  such  shareholders'  liability,  for  any  deficit  which  ma; 
remain  after  exhausting  the  other  assets  of  said  association  in  tbe  payment 
of  its  lUbilltles." 

It  hardly  is  conceivable  that  this  provision  would  have  been  insert- 
ed in  the  absence  of  an  intention  mat  the  making  by  the  American 
Bank  of  the  disbursements  it  obligated  itself  to  make  would  result 
in  creating  a  liability  of  the  Commercial  Bank  for  which'  the  latter's 
shareholders  would  be  individually  responsible. 

But  it  may  be  assumed  or  conceded  that  the  language  of  the  con- 
tract fails  to  show  unambiguously  that  performance  by  the  American 
Bank  of  the  obligations  it  incurred  was  to  have  the  effect  of  making 
it  a  creditor  of  the  Commercial  Bank.    The  averments  of  the  bill 
show  that  both  parties  to  the  contract,  from  the  commencement  of 
performance  under  it,  treated  the  payments  made  by  the  American 
Bank  as  having  the  effect  of  making  it  a  creditor  of  the  Commercial 
Bank.     The  American  Bank  entered  the  payments  on  its  books  as 
overdrafts.     This  was  in  pursuance" of  an  agreement  to  which  the 
officers  and  the  finance  committee  of  the  Commercial  Bank  were  par- 
ties.   On  the  books  of  the  latter  these  transactions  were  entered  un- 
der the  head  "Ehie  American  National  Bank."    Each  of  the  entries 
indicated  the  existence 'of  the  relation  of  creditor  and  debtor,  not 
that  of  purchaser  and  seller.    The  agreement  between  the  two  banks 
in  pursuance  of  which  the  disbursements  made  by  the  one  to  discharge 
the  liabilities  of  the  other  were  entered  as  overdrafts  of  the  one  on 
the  other  was  as  clear  a  recognition  that  debts  were  thereby  creat- 
ed as  if  the  one  bank  had^ven  its  notes  to  the  other  for  the  amounts 
of  such  disbursements.    The  incidents  mentioned,  as  well  as  others 
disclosed,  show  that  those  in  charge  of  the  business  of  each  of  the 
banks  tmderstood  that  what  was  done  tmder  the  contract  had  the 
effect  of  creating  a  debt  owing  by  the  Commercial  Bank  to  the  Amer- 
ican Bank.    It  fairly  appears  from  the  averments  of  the  bill  as  amend- 
ed that  neither  party  to  the  contract  during  the  period  of  perform- 
ance understood  that  it  had  the  meaning  now  attributed  to  it  in  be- 
half of  the  appellees,  and  that  the  conduct  of  each  of  them  from  the 
time  performance  under  the  contract  commenced  was  inconsistent 
with  the  contract  having  that  meaning  or  effect. 

We  think  the  averments  of  the  bill  as  amended  show  that  the 
American  Bank,  while  the  Commercial  Bank  in  the  customary  way 
was  transacting  business  as  an  active  banking  institution,  so  made 
payments  for  it  and  at  its  instance  or  request  that  a  clum  or  demand 
was  created  against  the  last-named  bank  for  which  its  shareholders 
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are  by  the  statute  made  individually  responsible  to  the  extent  of  the 
amount  of  their  stodc.  It  follows  that  the  dismissal  of  the  bill  as 
aznended  was  erroneous. 

The  decree  to  that  effect  is  reversed. 


DE3AS0N  y.  UNITED  STATES. 
(Orcnlt  Court  of  Appeals,  Fifth  CSrcnlt.    November  15,  191S.) 

Na  8248. 

1.  Obiminai,  Law   «=5»371(1) — Onemvonsa  Emjsnain — E^idknob — Othkr 

Offenses. 

On  trial  of  a  defendant,  under  BsplonaKe  Act  June  15,  191 7,. for  wlll- 
fnlly  obstructing  the  recruiting  or  enlistment  serrloe,  statements  made 
by  blm  before  tbe  passage  of  the  act  may  be  admissible,  as  tending  to 
show  the  Intent  and  purpose  of  statements  subsequently  made,  on  whlob 
the  charge  Is  based. 

2.  Abmt  Awn  Navt  «=>40— Ebpioraob  Actv— Constbtjotioh — "Obstbtjot"  Bh- 

LJSTifEirrs. 

In  Eppionage  Act  June  16,  1917,  S  8,  making  it  an  oftense  to  "willfully 
obstruct  the  recruiting  or  enlistment  servioe,"  the  word  "obstruct"  is 
not  used  as  the  equivalent  of  "prevent,"  but  rather  of  "to  make  difficult," 
and,  to  warrant  conviction  for  Its  violation,  it  need  not  be  shown  that 
defendant's  words  or  acts  actually  prevented  recruiting  or  enlistment 

[Ed.  Note. — ^£\)r  other  definitions,  see  Words  and  Phrases,  Elrst  and 
Second  Series,  Obstruct.] 

In  Error  to  the  District  Court  of  the  Uaited  States  for  the  Western 
District  of  Texas ;  Duval  West,  Judge. 

Criminal  prosecution  by  the  United  States  against  Troy  Deason. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

Levi  Herring,  of  Glen  Rose,  Tex.,  for  plaintiff  in  error. 
Hugh  R.  Robertson,  U.  S.  Atty.,  of  San  Antonio,  Tex. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  The  plaintiff  in  error  was  convicted  of  a 
violation  of  section  3,  title  1,  chapter  30,  of  the  Act  of  June  15,  1917 
(40  Stat.  219),  commonly  called  the  Espionage  Act  The  germane  part 
of  that  section  is  as  follows : 

"Whoever,  whoi  the  United  States  is  at  war,  shall  willfully  •  •  •  oo- 
struct  the  recruiting  or  enlistment  service  of  the  United  States  to  the  Injury  of 
the  service  or  of  the  United  States,  shall  be  punished  by  a  fine  of  not  more 
than  $10,000  or  Imprlaoiunent  for  not  more  than  twenly  years,  or  both." 

The  evidence  showed,  sufficientljr  to  justify  the  jury's  verdict,  that 
the  defendant  had  made  threats  against,  and  in  the  presence  of,  a  mem- 
ber or  members  of  his  local  exemption  board,  because  of  his  not  re- 
ceiving a  different  classification,  and  for  the  purpose  of  bringing  about 
a  change  in  his  classification.    Certain  technical  errors  are  relied  upon 

for  reversal,  based  upon  the  admission  of  alleged  incompetent  evi- 

^ — . — ^ — — — — — -^ —   ^ 
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dencf,  and  certain  exceptions  to  the  general  charge  of  the  court,  in- 
volving, among  other  things,  the  proper  construction  of  the  part  of  the 
section  of  the  Espionage  Act  under  which  the  conviction  was  obtained. 
The  first  error  assigned  is  based  upon  the  action  of  the  court  below 
in  permitting  the  government's  witness,  Hubert  Thomas,  to  testify  that 
he  was  warned  by  parties  to  keep  a  watch  out  foi-  defendant  The 
only  ground  of  objection  interposed  by  the  defendant  was  that — 

"Said  statements,  If  any,  were  made  to  said  witness  after  tbe  defendant 
was  arrested  upon  the  charges  complained  of  In  the  bill  of  indictment  against 
tbe  defendant." 

The  bill  of  exceptions  contains  this  statement  of  the  evidence  ex- 
cepted to,  viz. : 

"Witness  testified  further  that  some  parties,  whom  he  could  not  now  recall 
caroe  to  me  and  told  me  that  I  had  better  watch  the  defendant.  I  do  not  re- 
call that  they  detailed  any  statonents  that  defendant  had  made,  bnt  warn- 
ed me  to  be  on  my  guard." 

The  record  fails  to  show  that  the  warning  was  given  after  the  ar- 
rest of  the  defendant,  and,  as  the  objection  ife  based  solely  on  that 
ground,  it  is  unnecessary  for  us  to  consider  whether  it  was  other\vise 
admissible. 

[1]  The  second  error  relied  upon  is  based  upon  the  action  of  the 
court  below  in  permitting  the  government's  witness,  J.  B.  Fox,  to  tes- 
tify that  in  April,  1917,  before  the  Selective  Service  Act  (Act  May  18, 
1917,  c.  15,  40  Stat.  76)  was  approved,  he  heard  the  defendant  say: 

"If  Congress  passes  the  dr^t  act,  we  will  have  no  more  liberties  in  this 
country,  and  I  think  I  will  go  to  Mexico.  They  have  a  better  form  of  govern- 
ment over  there,  anyway,  than  we  have  here." 

The  objection  was  placed  upon  the  sole  ground  that — 

"It  was  a  statement  made  by  the  defendant  prior  to  the  enactment  of  tlie 
law  which  he  is  charged  with  violating." 

If  the  government  had  relied  upon  the  statement  as  a  ground  of  con- 
viction, the  objection  might  have  been  tenable.  It  constituted,  how- 
ever, no  part  of  the  charge  upon  which  he  was  indicted  and  tried.  It 
was  oflfered  only  to  illustrate  the  intent  and  purpose  with  which  he 
made  the  threats  charged  in  the  indictment.  The  statute  punishes  only 
a  willful  obstruction  of  recruiting  or  enlistment.  The  intent  or  pur- 
pose with  which  the  threats  were  made  was  therefore  an  issue  in  the 
case.  Unless  the  purpose  to  obstruct  was  deduced  from  the  evidence 
by  the  jury,  the  defendant  could  not  have  been  convicted.  Statements 
made  by  the  defendant,  indicating  his  hostility  to  the  draft,  whether 
made  before  or  after  they  became  punishable  by  the  Espionage  Act, 
or  before  or  after  the  draft  was  made  an  accomplished  fact  by  legisla- 
tion, might  serve  to  illustrate  to  the  jury  the  purpose  with  which  he 
made  the  threats  alleged  to  have  been  made  after  the  approval  of  the 
Espionage  Act,  and  which  were  alone  relied  upon  as  a  ground  for  con- 
viction. 

[2]  The  third  assignment  of  error  is  based  on  the  defendant's  ex- 
ception to  the  court's  general  charge.    The  exception  is  based  on  three 
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grounds :  (a)  That  it  was  a  charge  upon  the  weight  of  the  evidence,  in 
that  it  charged  the  jury  that  the  presumption  was  that  the  defendant 
intended  to  carry  out  the  threats,  if  any,  he  made ;  (b)  and  (c)  because 
it  charged  that  if  the  defendant,  by  words  spoken  or  acts  done,  rea- 
sonably calculated  to  do  so,  intended  to  hinder  or  to  obstruct  the  re- 
cruiting or  enlistment  service  of  the  United  States,  to  the  injury  of  the 
service  or  of  the  United  States,  he  would  be  guilty  of  the  offense  charg- 
ed ;  and  (d)  because  the  evidence  affirmatively  showed  that  the  words 
sf>oken  and  acts  done  by  the  defendant  did  not  obstruct  said  service, 
and  did  not  prevent  the  officers  of  the  local  exemption  board  from  do- 
ing their  duty  as  such.  The  exception  is  too  broad,  in  that  it  includes 
portions  of  the  court's  charge  that  are  unobjectionable  with  those  that 
are  claimed,  to  be  objectionable.  Pretermitting  this  infirmity,  we  will 
consider  whether  the  charge  misconstrued  the  act  of  Congress  upon 
vrhich  the  conviction  is  based. 

The  contention  of  defendant  is  that  the  act  punishes  alone  an  ob- 
structing of  the  service  to  its  injury,  or  that  of  the  United  States,  that 
is  successful,  and  that  the  court's  instruction  that  "the  government  is 
not  required  to  prove,  nor  is  it  necessary,  that  any  member  of  the  local 
exemption  board  of  Somerville  county  was  actually  prevented  from, 
or  hindered  in,  the  performance  of  his  duty  as  a  member  of  said  board, 
nor  is  the  government  required  to  prove  that  any  person  or  persons 
were  actually  prevented  from  enlisting  in  the  military  service  of  the 
United  States,  or  were  actually  prevented  or  hindered  from  doing  any- 
thing that  they  were  required  to  do  under  the  provisions  of  the  Se- 
lective Service  Act,"  was  in  conflict  with  this  construction  of  the  act. 
The  exact  contention  of  the  defendant's  counsel  is  that  the  statutory 
virord  "obstruct"  is  equivalent  to  the  word  "prevent,"  and  that  success 
in  the  sense  of  an  actual  prevention  of  the  performance  of  duty  is  es- 
sential to  be  proven  before  a  conviction  can  be  had. 

We  do  not  agree  with  this  contention.  It  is  true  that  the  statute  does 
not  punish  an  attempt  to  obstruct,  and  the  indictment  *does  not  diarge 
an  attempt  to  obstruct.  Yet  there  may  be  an  unsuccessful  obstruction 
that  is  more  than  an  attempt.  We  construe  "obstruct,"  not  as  the 
equivalent  of  "prevent,"  but  rather  as  the  equivalent  of  "to  make  dif- 
ficult" or  "to  present  obstacles  to  the  accomplishment  of  a  thing."  The 
obstacles  may  have  failed  to  prevent  accomplishment,  but  if  they  serv- 
ed to  make  accomplishment  more  difficult,  either  in  the  instant  case  for 
the  members  of  the  local  exemption  board  against  whom  the  threats 
were  made,  or  in  the  future  performance  of  their  duties  as  such  mem- 
bers, then  we  think  the  service  was  obstructed,  within  the  meaning  of 
the  statute,  to  the  injury  of  the  service  or  of  the  United  States,  though 
the  local  board  in  the  case  of  defendant  overcame  the  obstruction  and 
performed  their  duty  by  refusing  to  reclass  him  on  his  demand.  That 
a  threat  of  the  nature  indicated  by  the  record  would  make  it  more  dif- 
ficult for  the  members  of  the  local  board  to  do  their  duty,  both  in  de- 
fendant's case  and  in  classifying  future  drafted  men,  is  obvious.  Pre- 
senting such  an  obstacle  to  the  performance  of  the  duty  of  the  board 
in  classifying  imder  the  draft  act,  we  do  not  think  the  government  was 
required  to  go  further,  and  prove  that  the  obstruction  prevailed  to  the 
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extent  of  causing  a  miscarriage  in  a  particular  case.  It  was  enough 
that  it  proved  that  the  natural  and  inevitable  tendency  of  such  threats 
was  to  make  it  more  difficult  for  the  members  of  the  board  who  were 
threatened  to  do  their  duty  impartially  than  it  would  otherwise  have 
been. 

This  being  our  view  of  what  the  act  requires  to  be  charged  and 
proven,  we  think  the  court  below  correctly  charged  the  jury  that  the 
threats,  of  themselves,  and  without  direct  proof  of  their  success  in 
preventing  the  board  from  doing  its  duty,  might  show  to  a  jury  a 
sufficient  obstruction  of  the  recruiting  or  enlistment  service,  to  its  in- 
jury and  to  that  of  the  United  States.  In  this  view  of  the  matter, 
the  denials  of  all  the  members  of  the  board  that  they  were  dissuaded 
from  doing  their  duty  by  the  threats  are  not  conclusive  of  that  issue, 
but  at  most  mere  evidence  for  the  jury  to  act  upon  in  determining  it 
The  difficulty  of  making  proof  that  the  threats  operated  on  the  rtinds 
of  the  members  of  the  Sjcal  board  effectively  is  reason  enough  for  the 
adoption  of  the  construction  of  the  statute  we  have  arrived  at,  if  the 
language  were  less  clear  than  it  is,  that  the  opposing  of  obstacles  and 
difficulties  to,  and  not  the  success  of  such  obstacles  and  difficulties,  is 
what  determines  guilt  under  the  statute. 

Being  of  the  opinion  that  the  District  Court  committed  no  reversible 
error,  the  judgment  is  affirmed. 


EBNNB7  Y.  UNITED  STATES. 

(Clrcolt  Oourt  of  Appeals,  Fifth  Glrcoit    Novemlter  21,  191&) 

No.  8192. 

1.  Obiuinai.  Law  4=>44S(2) — Gonclxtsions — Fazbk  Accounts  bt  Posticabteb. 

On  trial  of  a  postmaster  for  presenting  a  false  account  In  reporting 
excessive  postage  cancellations,  testimony  of  an  Inspector,  from  exami- 
nation of  the 'records  of  many  offices  of  the  same  class,  as  to  the  ratio  of 
sales  of  stamps  to  cancellations,  and  also  that  there  were  no  Industrial 
plants  In  defendant's  town  likely  to  receive  stamps  from  other  places,  and 
his  testimony  from  the  records  of  defendant's  office  as  to  the  .relation 
of  sales  to  cancellations  before  his  Incumbency,  fteld  not  lncon4>etent  as 
conclusions. 

2.  OaiiaNAi.  Law  «=»322 — Evideitci! — PxmiAO  Beoobos. 

The  records  of  a  public  office,  as  a  post  office,  are  presnmptively  correct 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Texas ;  Gordon  Russell,  Judge. 

Criminal  prosecution  by  the  United  States  against  James  Kenney. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

J.  Q.  Mahaffey,  John  J.  King,  and  W.  L.  Estes,  all  of  Texarkana, 
Tex.,  for  plaintiff  in  error. 

Clarence  Merritt,  U.  S.  Atty.,  of  McKinney,  Tex.,  and  J.  B.  Dai- 
ley,  Asst.  U.  S.  Atty.,  of  Beaumont,  Tex. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

^saToi  otber  caaei  see  soma  topic  A  KBIT-NUMBBR  in  all  Ke7-Nomb«rad  DtsesU  A  IndtiM 
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GRUB6,  District  Judge.  The  plaintiff  in  error  was  tried  and  con- 
victed of  a  violation  of  section  206  of  the  Penal  Code  of  the  United 
States  (Act  March  4,  1909,  c.  321,  35  Stat.  1128  [Comp.  St.  1916,  § 
10376]).  The  first  count  of  the  indictment,  tmder  which  alone  he 
was  convicted,  charged  him  with  having  made  a  false  account,  while 
postmaster  at  Nash,  Tex.,  in  the  prosecution  of  his  business  as  such 
postmaster,  to  the  Auditor  for  the  Post  Office  Department,  in  which  ^ 
he  claimed  that  during  the  period  from  April  1,  1916,  to  June  30, ' 
1916,  he  canceled  $258.10  in  stamps,  when,  in  fact,  he  had  canceled 
a  substantially  less  amount,  and  that  he  had  made  the  false  account 
for  the  purpose  of  increasing  his  compensation  as  postmaster.  It 
was  proven  that  ^the  defendant  below  was  postmaster  at  Nash  dur- 
ing the  period  stated,  and,  as  such  postmaster,  had  made  the  report  of 
cancellations  of  postage  in  the  amount  alleged  for  that  period.  The 
disputed  questions  were  whether  he  had  canceled  as  great  an  amount 
of  postage  as  he  had  reported,  and,  if  not,  whether  he  had  reported 
a  greater  amount  with  the  fraudulent  intent  of  increasing  his  com- 
pensation as  postmaster.  Fourth-class  postmasters  are  compensat- 
ed according  to  the  amount  of  cancellations  of  postage.  Their  com- 
pensation increases  with  their  cancellations,  under  the  law  by  which 
it  is  fixed. 

The  assignments  of  error  relied  upon  by  the  plaintiff  in  error  are 
based  on  ruhngs  of  the  District  Judge  admitting  evidence  objected  to 
by  him,  and  the  denial  of  requested  charges  and  exceptions  taken 
to  the  court's  oral  chai;ge. 

tl]  The  first  assignment  of  error  is  based  on  the  action  of  the 
coiut  in  permitting  the  post  office,  inspector,  a  witness  for  the  gov- 
ernment, to  testify : 

"Tbat  there  are  no  plants  or  other  things  being  operated  there  [at  Nash], 
from  Investigation,  as  far  as  he  could  ascertain,  whereby  they  would  send 
stamps  from  other  places  to  these  local  plants." 

The  ground  of  objection  was  that  it  was  a  conclusion,  and  not  tes- 
timony of  a  fact.  The  witness  had  testified  that  at  fourth-class  post 
offices,  generally,  sales  of  stamps  exceeded  cancellations,  and  that  this 
was  always  true,  in  his  experience,  tmless  there  were  plants  at  the 
places  which  procured  their  postage  from  post  offices  located  else- 
where than  where  the  plant  was,  instancing  sawmills  and  factories, 
whose  home  offices,  located  elsewhere,  supplied  the  mill  or  branch 
office  with  postage.  The  witness  testified  that  he  had  been  in  Nash 
three  days,  and  had  investigated  the  kind  of  business  done  there.  He 
was  qualified  to  testify,  as  a  fact,  and  not  as  a  conclusion,  that  he 
had  found  in  Nash  no  industries  of  the  kind  he  described  (mills  and 
branch  houses),  which  were  likely  to  be  supplied  with  postage  from 
an  office  other  than  that  at  Nash.  The  weight  of  his  evidence  might 
be  affected  by  his  limited  opportunity,  but  this  would  not  render  it 
inadmissible. 

The  second  and  eighth  assignments  of  error  are  both  based  on  the 
action  of  the  court  below  in  permitting  the  same  witness  to  testify: 

That  'Mn  the  ordinary  course  of  business  of  fourth-class  post  offices,  the 
sales  of  postage  exceed  the  cancellation  of  postage,  and  that  such  Is  the  case 
in  about  96  per  cent  at  the  fourth-class  post  offices." 
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The  witness  had  testified  that  he  had  investigated  about  1,000 
fourth-class  post  offices,  and  had  noted  the  comparison  between  can- 
cellations and  sales,  in  his  investigations,  and  gave  that  as  the  result 
of  his  experience.  We  think  the  evidence  was  competent.  It  was 
not  hearsay,  since  it  was  the  result  of  the  witness'  personal  examina- 
tions of  the  books  and  records  of  the  offices  he  had  examined,  and 
,  not  of  statements  made  to  him  by  the  various  postmasters  of  diose 
offices.  For  the  same  reason,  the  defendant  was  not  denied  the  priv- 
ilege, accorded  him  by  the  Constitution,  of  being  confronted  by  the 
witnesses  against  him.  The  fourth-class  postmasters  were  in  no  sense 
the  witnesses  who  furnished  the  testimony.  It  came  from  the  mouth 
of  the  inspector,  testifying  from  the  records  of  the  various  post  of- 
fices. 

Nor  do  we  think  it  was  either  practicable  or  legally  necessary  to 
have  produced  the  records  of  the  various  offices  his  examinations 
covered.  The  records  of  a  public  office  are  presumed  to  be  correct. 
His  testimony  related  to  a  course  of  business  among  fourth-class 
post  offices,  and  such  a  course  of  business  could  be  established  by  a 
witness  familiar  with  the  conduct  of  the  business,  whether  his  famil- 
iarity came  from  his  being  engaged  in  the  business  himself  or  from 
supervising  those  who  were.  A  bank  examiner,  as  well  as  a  banker, 
is  competent  to  testify  to  a  banking  usage  or  course  of  business.  If 
the  inquiry  had  been  confined  to  a  single  office,  and  had  not  been  as 
to  the  course  of  business  of  fourth-class  offices  generally,  produc- 
tion of  the  records  of  the  single-office  and  of  the  postmaster  who  kept 
them,  might  have  been  required.  The  fact  that  sales  would  normally 
exceed  cancellations,  unless  stamps  were  procured  by  patrons  from 
other  offices,  is  so  obvious  as  to  require  no  proof.  This  is  all  that  the 
testimony  of  the  inspector  amounted  to.  He  excluded  from  the  rule 
offices  where  stamps  were  accustomed  to  be  procured  by  patrons  at 
other  offices  than  the  office  of  cancellation.  The  percentage  of  such 
offices  was  unimportant.  The  important  fact  was  whether  Nash  was 
an  office  of  that  kind. 

[2]  The  third  assignment  of  error  is  based  on  the  ruling  of  the 
court  below  in  permitting  the  post  office  inspector  to  testify  from  the 
records  of  the  post  office  at  Nash  at  a  time  prior  to  the  defendant's 
incumbency  as  to  the  relation  between  sales  and  cancellations  in  that 
office.  The  records  of  the  office  were  produced  and  identified  by 
the  defendant,  and  delivery  of  them  to  the  inspector  made  by  the  de- 
fendant. This  was  a  sufficient  identification  of  them  as  records  of 
the  Nash  office  for  the  period  they  purported  to  cover.  The  books 
themselves  were  introduced  in  evidence.  The  only  ground  of  objec- 
tion was  that  the  defendant  was  not  in  charge  of  the  office  when 
they  were  made,  and  their  correctness  had  hot  been  established. 
Being  the  records  of  a  public  office,  they  were  presumptively  correct 
They  were  material  to  furnish  a  basis  of  comparison  between  die 
office  in  the  respect  involved  before  and  during  the  defendant's  in- 
cumbency as  postmaster. 

The  fourth  assignment  of  error  is  based  on  the  ruling  of  the  court 
below  in  permitting  the  government  to  introduce  in  evidence  "15 
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envelopes  containing  mail  matter  addressed  to  the  Nash  post  office, 
on  which  there  were  marks  showing  postage  to  be  due  on  each  of 
them."  The  ground  of  objection  was  that  the  evidence  was  immate- 
rial and  irrelevant,  and  related  to  a  different  offense  than  that  for 
which  the  defendant  was  being  tried.  The  defendant,  on  cross-ex- 
amination and  without  objection  from  his  counsel,  identified  the  en- 
velopes, and  testified  that  they  did  not  bear  canceled  due  stamps, 
and'  did  contain  a  notation  of  due  postage,  and  that  they  were  receiv-  ■ 
ed  at  the  Nash  post  office  while  he  was  postmaster,  and  were  delivered 
by  him  to  the  cashier  of  the  bank  to  which  they  were  addressed,  and 
that  he  either  failed  to  collect  the  due  postage  from  the  addressee,  or, 
if  he  collected  it,  failed  to  place  due  stamps  on  the  letters,  but  did 
place  the  amounts  collected  in  the  postal  funds  of  the  office.  The  en- 
velopes do  not  ai^ear  in  the  record.  They  are  described  as  being 
"15  envelopes  last  referred  to,  on  each  of  which  was  a  notation  that 
postage  from  2  to  10  cents  was  due,  but  on  which  there  were  no 
overdue  stamps." 

The  defendant,  without  objection  on  his  part,  had  already  testi- 
fied to  the  fact  that  the  15  envelopes  which  had  been  received  by  him 
and  delivered  to  the  addressee  had  a  notation  of  postage  due  on  each, 
and  had  no  overdue  stamps  on  them.  Clearly  the  introduction  of  the 
envelopes  themselves  added  nothing  to  his  voluntary  recital  of  their 
contents.  Nor  would  the  defendant  be  permitted,  after  giving  his 
version  of  their  contents,  without  interposing  any  objection  to  the 
inquiries,  to  object  to  the  introduction  of  the  envelopes,  if  they  con- 
flicted with  his  version.  There  was,  however,  no  conflict  between  the 
envelopes  introduced  by,  the  government  over  defendant's  objection 
and  his  verbal  description  of  them,  made  without  the  interposition 
of  any  objection  from  him.  As  the  plaintiflF  in  error  could  have  suf- 
fered no  injury  from  the  introduction,  of  the  envelopes,  after  volun- 
tarily testifying  to  their  contents,  we  find  it  luinecessary  to  determine 
whether  their  admission  was  erroneous.  • 

The  fifth  and  sixth  assignments  of  error  are  based  on  the  refusal 
of  the  trial  court  to  give  requested  instructions  on  the  law  of  circum- 
stantial evidence  and  reasonable  doubt.  The  District  Judge  declined 
to  grant  the  requests,  because  their  subject-matter  had,  in  his  opin- 
ion, been  fully  covered  in  the  oral  charge.  We  agree  with  the  trial 
judge's  conclusion  in  this  respect. 

The  seventh  assignment  of  error  is  based  on  an  exception  to  that 
part  of  the  court's  oral  charge  defining  reasonable  doubt.  We  find 
no  error  in  the  definition,  and  think  the  court  below  fairly  and  fully 
instructed  the  jury  upon  this  matter.  The  exception  did  not  direct 
the  court's  attention  to  any  specific  defect  in  the  definition. 

As  we  are  of  the  opinion  that  there  is  no  prejudicial  error  in  the 
record,  the  judgment  of  the  District  Court  is  affirmed. 
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T7NITBD  STATED  t.  DIAMOND  OOAJL  ft  OOEB  CO. 

(Circuit  Otrart  of  Appeals,  Elgbth  Circuit    December  4,  191&) 

No.  514&  . 

1.  LnoTATioii   or  Aonoiis  «s>100(U)) — Pubuo   Lards— Patbitib — Svn  to 

Cancei^ 

Under  Act  March  3,  1891,  i  8  (Comp.  St  1016,  §  5114),  prorldins  Out 
suits  to  vacate  patents  hereafter  Issued  shall  be  brought  within  six 
years  after  the  date  of  issuance,  where  the  fraud  Is  concealed,  the  canae 
of  action  la  not  deemed  to  accrue  until  discovery;  bat  whether  the 
fraud  is  concealed,  or  is  committed  so  that  It  conceals  itself,  reasonable 
cara  and  diligence  by  the  United  States  to  discover  it  are  Indlepensable 
conditions  to  a  suit  to  vacate  a  patoit  after  the  bar  of  the  statute  has 
fallen. 

2.  LmrrATiON  of  Acnoirs  4=>196(5) — Sm  to  Carobl  Patkut— Bubdkr  of 

Pboof. 

Where  the  United  States,  after  more  than  six  years  from  the  date  of 
issuance,  sues  to  cancel  a  patent  and  seeks  equitable  relief  from  the 
bar  of  Act  Mardi  3,  1891,  i  8  (Comp.  St  1916,  i  5114),  It  has  the  burden 
of  showing  that  it  exenjsed  reasonable  care  and  diligence  to  discover 
the  fraud  before  limitations  ran,  that  it  had  no  knowledge  or  notice  of 
facts  which  would  have  Incited  an  ordinarily  prudent  perstm  to  Inquiiy 
whidi  would  have  led  to  a  discovery  of  the  fraud,  and  that  defendant 
concealed  the  fraud. 

8.  States  «=»190 — UNriEO  States  9=>124 — BqriTABUt  Olaimb — Buu  Afpli- 

CABLK. 

The  equitable  daima  of  a  state  or  nation  appeal  to  the  consdenoe  of  a 
chancellor  with  no  greater  or  less  force  than  would  those  of  a  private 
dtleen  under  like  drcumstances ;  and,  barring  the  effect  (rf  mere  dday, 
they  are  judicable  in  a  court  of  chancery,  to  whose  jurisdiction  the  state 
or  nation  submits  them,  imder  the  rules  applldkble  to  private  citizens. 

4.  PuBUO  T^ANDR  «=9l20 — Strrrs  to  Cancel  Patewt — ^Lhotations. 

A  court  of  chancery  cannot  grant  relief,  in  a  suit  by  the  United  States 
to  cancel  a  patent  on  account  -of  fraud,  after  the  expiration  of  aix  years, 
in  the  absence  of  reasonable  care  and  diligence  on  its  part  to  discover  the 

*       same,  for  Act  March  3, 1891,  {  8  (Comp.  St  1916,  {  6114),  expressly  forbids 
sudi  suits,  and  to  grant  relief  would  be  a  spedes  of  judicial  l^slation. 

6.  LnoTATioN  or  Actions  ^9l79(2) — Ptrsuc  L>anos — Sttit  to  Gancbi.  PATsmt 

— ^Bnx. 

In  a  suit  to  cancel  a  patent  to  public  land,  begun  more  than  six  years 
after  Issuance,  held,  that  the  bill,  which  showed  defendant  was  and  bad 
been  in  possession,  was  insoffldent  to  show  such  diligence  on  the  part 
of  the  United  States  to  discover  the  fraud  as  would  relieve  it  of  the 
bar  of  Act  Mardi  3,  1891,  |  8  ((»mp.  St  1916,  {  S114). 

0.  NoTicx  ^96 — Possxssioir. 

Possession  of  real  estate  is  notice  to  the  world  of  the  possessor's  tlQe 

7.  LnoTATioiT  or  AonoRS  9=>179(2) — ^Public  Lands — Sun  to  Cancel  Pateht 

— Bnx. 

A  bill  seeking  cancellation  of  a  patent  to  public  land  more  than  six  yean 
after  issuance,  despite  Act  March  8,  1891,  {  8  (Comp.  St  1916,  i  S114),  is 
insuffldent  where  it  merely  averred  ignorance  on  the  part  of  tie  United 
States  at  one  time,  and  knowledge  of  the  fraud  at  a  later  date,  fOr  sudi 
allegations  are  of  no  effect 

Appeal  from  the  District  C^urt  of  the  United  States  for  the  District 
of  Wyoming;  John  A.  Riner,  Judge. 

«s>For  oa«r  CUM  •••  lun*  toplo  *  KBY-NUHBBR  in  all  Kar-NambM«<  DIcwti  *  IndeiM 
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Bill  by  the  United  States  against  the  Diamond  Coal  &  Coke  Com- 
I>any.  The  bill  was  dismissed,  as  not  stating  a  cause  of  action,  and 
the  United  States  appeals.    Affirmed. 

This  Is  a  suit  In  equity,  brought  by  the  United  States  against  the  Diamond 
Coal  &  Coke  CSotopany,  a  corporation,  to  avoid  for  fraud  In  obtaining  them 
the  patents  to  1^  tracts  of  land,  aggregating  2,283  acres,  and  the  deeds  thereof 
made  by  the  18  patentees  to  the  coal  company.  The  alleged  fraud  was  the 
blrlng  and  causing  by  the  coal  company  of  dummy  entrymen  to  enter  as  coal 
lands,  procure  patents  for,  and  to  convey  the  lands  In  controversy  to  the 
coal  company  at  its  expense  and  for  Its  benefit,  by  means  of  false  representa- 
tions to  the  local  land  officers  of  the  United  States  that  each  entryman  had 
expended  the  requisite  sums  of  moiley  in  developing  the  coal  mines  upon  the 
land  he  entered,  that  he  was  in  the  actual  possession  of  that  land,  that  he 
made  his  entry  for  his  own  use  and  benefit,  and  not  directly  or  Indirectly  for 
the  use  or  baieflt  of  any  other  person  or  party,  when  the  facts  were  that  the 
coal  comx>any  was  in  the  actual  possession  of  all  the  land,  that  it  had  paid 
all  the  expenses  of  developing  mines  thereon  and  all  the  expenses  of  entering 
it,  and  that  it  was  entered  for  the  benefit  of  the  coal  company,  and  not  for  the 
use  or  benefit  of  any  of  the  entrymen,  all  of  whom  conveyed  the  lands  they 
respectively  entered  to  the  coal  company  Immediately  after  they  finally  en- 
tered them.  The  plaintiff  alleged  that  this  fraud  was  perpetrated  between 
February  26,  1895,  and  December  IS,  1D08,  and  that  prior  to  the  latter  date 
all  the  entrymen  had  conveyed  the  lands  they  respectively  entered  to  the 
coal  company.  This  suit  was  commenced  on  October  17,  1917,  a  little  more 
than  13  years  and  ni^e  months  after  the  completion  of  the  fraud.  The  coal 
company  made  a  motion  to  dismiss  the  bill  of  complaint,  on  the  grounds  that 
it  failed  to  state  a  case  which  entitled  the  plaintiff  to  any  relief  in  equity, 
that  it  dlsdosed  the  facts  that  the  alleged  cause  of  action  was  barred  by  the 
act  of  Congress,  and  that  the  plaintiff  was  guilty  of  Bxsct  negligence  in  failing 
to  discover  the  fraud  and  commence  the  suit,  that  it  was  estopped  from  main- 
taining it.   The  court  below  granted  the  motion,  and  the  complainant  appealed. 

David  J.  HoweB,  Asst  U.  S.  Atty.,  of  Cheyenne,  Wyo.  (Charles  L. 
Rigdon,  U.  S.  Atty.,  of  Cheyenne,  Wyo.,  on  the  brief),  for  the  United 
States. 

W.  B.  Rodgers,  of  Anaconda,  Mont.  (L.  O.  Evans  and  D.  M.  Kelly, 
both  of  Butte,  Mont.,  and  B.  M.  Aushennan,  of  Evanston,  Wyo.,  on 
the  brief),  for  appellee. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  EL- 
LIOTT, District  Judge. 

SANBORN,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2] 
The  Act  of  Congress  of  March  3,  1891,  c.  561,  §  8,  26  Stat.  1099 
(Comp,  St.  1916,  §  5114),  provides: 

"That  salts  by  the  United  States  to  vacate  and  annul  any  patent  heretofore 
Issued  shall  only  be  brought  within  five  years  from  the  passage  of  this  act,  and 
suits  to  vacate  and  annul  patents  hereafter  issued  shall  only  be  brought 
within  six  years  after  the  date  of  the  issuance  of  such  patents." 

But  this  statute  is  construed  and  enforced  pursuant  to  decisions  of 
the  federal  courts  in  co-operation  with  the  familiar  equitable  prin- 
ciple that  where  the  victim  of  a  concealed  fraud  exercises  reasonable 
diligence  to  discover  it  and  fails  so  to  do,  or  to  receive  such  notice 
thereof  as  would  excite  the  attention  of,  and  incite  a  person  of  ordi- 
nary prudence  and  ability  in  his  place  to  an  inquiry  which  would  have 
led  to  a  discovery  of  the  fraud,  the  caus*  of  action  for  the  fraud  does 
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not  accrue  until  such  discovery  or  the  receipt  of  such  notice.  Explora- 
tion Company  v.  United  States,  247  U.  S.  435,  38  Sup.  Ct.  571,  62 
L.  Ed.  1200;  United  States  v.  Exploration  Co.,  203  Fed.  387,  121  C. 
C.  A.  491;  Exploration  Co.  v.  United  States,  235  Eed.  110,  111,  148 
C.  C.  A.  '604 ;  Linn  &  Lane  Timber  Co.  v.  United  States,  196  Fed.  593, 
116  C.  C.  A.  267;  Bailey  v.  Glover,  88  U.  S.  (21  Wall.)  342,  348,  22 
L.  Ed.  636.  In  the  case  last  cited,  which  is  approved  in  Exploration 
Co.  V.  United  States,  247  U.  S.  435,  38  Sup.  Ct.  5^1,  62  L.  Ed.  1200, 
the  Supreme  Court,  after  stating  that  ignorance  of  the  fraud  produced 
by  affirmative  acts  of  the  perpetrator  whereby  the  facts  were  concealed 
relieves  from  the  bar  of  the  statute,  added  that  the  weight  of  authority 
was  in  favor  of  the  further  proposition : 

"That  where  the  party  Injured  by  the  fraud  remains  In  tenorance  of  It 
without  any  fault  or  want  of  diligence  or  care  on  his  part,  the  bar  of  the 
statute  does  not  begin  to  run  until  the  fraud  Is  discovered,  though  there  be 
no  special  drcumstancee  oi;  efforts  on  the  part  of  the  par^  committing  the 
fraud  to  conceal  It  from  the  knowledge  of  the  other  party." 

So  the  rule  is  that,  whether  the  fraud  is  concealed  by  special  acts 
of  the  perpetrator  after  its  commission  or  is  so  committed  Uiat  it  con- 
ceals itself,  reasonable  care  and  diligence  of  the  injured  party  to  dis- 
cover it  are  indispensable  conditions  of  the  maintenance  of  a  cause  of 
action  upon  it  after  the  bar  of  the  statute  has  fallen.  The  act  of  Con- 
gress declares  that  suits  by  the  United  States  to  vacate  patents  for 
fraud  shall  nof  be  brought  subsequent  to  6  years  after  the  date  of  the 
patents.  When  the  6  years  have  expired  such  suits  are  therefore  pre- 
sumed to  be  barred.  And  when  the  injured  party  invokes  the  aid  of 
a  court  of  equity  to  release  him  frofti  that  bar,  the  burden  unavoidably 
falls  upon  the  plaintiff  to  plead  and  prove  (1)  that  it  exercised  rea- 
sonable care  and  diligence  to  discover  the  fraud  before  the  statute  of 
limitations  ran ;  (2)  that  it  had  no  knowledge  or  notice  of  any  action 
which  would  have  excited  the  attention  of  and  would  have  incited  a 
person  of  ordinary  prudence  and  ability  in  the  plaintiff's  situation  to 
an  inquiry  which  would  have  led  to  a  discovery  of  the  fraud ;  and  (3) 
that  the  defendant  concealed  the  fraud  by  trick  or  artifice,  or  so  com- 
mitted it  that  it  concealed  itself.  Hence  the  question  which  the  case 
presents  is  whether  or  not  the  United  States  has  so  pleaded  these  facts 
as  to  entitle  it  to  relief  by  a  court  of  equity  from  the  plain  bar  of  the 
statute. 

[3]  By  the  terms  of  the  Act  of  Congress  of  March  3,  1891,  this 
suit  is  forever  barred  unless  the  court  of  equity  ought  to  relieve  the 
plaintiff  from  that  bar  on  the  equitable  principle  which  has  been  stated. 
The  United  States  accordingly  has  invoked  the  aid  of  the  court  of 
equity  and  of  this  equitable  prmciple  to  secure  this  relief.  The  equita- 
ble claims  of  a  nation  or  a  state  appeal  to  the  conscience  of  a  chancel- 
lor with  the  same,  but  with  no  greater  or  less  force,  than  would  those 
of  a  private  citizen  under  like  circumstances,  and,  t^irring  the  effect  , 
of  mere  delay,  they  are  judicable  in  a  court  of  chancery,  to  whose  ju- 
risdiction the  nation  or  state  voluntarily  submits  them,  by  every  prin- 
ciple and  rule  of  equity  applicable  to  the  rights  of  a  private  citizen  un- 
der similar  circumstances.    United  States  v.  Stinson,  197  U.  S.  200, 
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204,  205,  25  Sup.  Q.  426,  49  L.  Ed.  724;  United  States  v.  Detroit 
Timber  &  Lumber  Go.,  131  Fed.  668,  677,  67' C.  C.  A.  1,  10;  United 
States  V.  Debell,  227  Fed.  775,  779,  142  C.  C.  A.  299;  United  States 
V.  Chandler-Dunbar  Water  Power  Co.,  152  Fed.  25,  81  C.  C.  A.  221 ; 
United  States  v.  Midway  Northern  Oil  Co.  (D.  C)  232  Fed.  619,  631 ; 
State  of  Iowa  v.  Carr,  191  Fed.  257,  266,  112  C.  C.  A.  477,  and  au- 
thorities there  cited. 

[4]  Nor  will  mere  delay  by  the  United  States  after  the  expiration 
of  the  6  years  in  the  absence  of  reasonable  care  and  diligence  on  its 
part  to  discover  the  fraud  suffice  to  induce  a  court  of  chancery  to  grant 
the  relief  from  the  bar  of  the  act  of  Congress  and  the  maintenance  of 
its  suit  under  the  rule  and  the  authorities,  such  as  United  States  v. 
Nashville,  Chattanooga  &  St.  Louis  Ry,  Co.,  118  U.  S.  120,  125,  6 
Sup.  Ct.  1006,  30  L.  Ed.  81,  United  States  v.  Beebe,  127  U.  S.  338,  344, 
348,  8  Sup.  Ct.  1083,  32  L.  Ed.  121,  United  States  v.  Kirkpatrick  et  al., 
9  Wheat.  720,  6  L.  Ed.  199,  Gausseri  v.  United  States,  97  U.  S.  584, 
24  L.  Ed.  1009,  and  United  States  v.  Insley,  130  U.  S.  263,  266,  9 
Sup.  Ct.  485,  32  L.  Ed.  968,  cited  by  counsel  in  support  of  it,  that 
no  time  runs  against  the  sovereignty,  or  as  the  Supreme  Court  states 
it,  that  the  "United  States,  asserting  rights  vested  in  them,  as  a  sov- 
ereign government,  are  not  bound  by  any  statute  of  limitations,  unless 
Congress  has  clearly  manifested  its  intention  that  they  should  be  so 
bound."  118  U.  S.  125,  6  Sup.  Ct.  1008,  30  L.  Ed.  81.  And  this  be- 
cause, first,  Congress  has  clearly  manifested  its  intention  by  the  Act 
of  March  3,  1891,  that  mere  delay  for  6  years  after  the  date  of  the  pat- 
ent shall  no  longer  constitute  an  excuse  for  failure  to  bring,  and  shall 
be  fatal  to,  a  suit  to  avoid  the  patent  for  fraud,  unless  a  court  of 
chancery  relieves  it  from  the  bar,  on  the  equitable  principle  which 
has  been  stated,  and  reasonable  care  and  diligence  of  the  party  injured 
to  discovei:  the  fraud  are  a  ^ine  qua  non  of  such  relief ;  and,  second, 
because  the  judicial  afBrmance  of  the  contention  that  the  mere  delay 
of  the  United  States  without  reasonable  care  or  diligence  on  its  part  to 
discover  the  fraud,  warrants  the  maintenance  of  a  suit  to  avoid  the 
patent  after  the  6  years  would,  in  effect,  repeal  the  act  of  Congress, 
and  authorize  the  maintenance  of  such  suits  as  freely  after  as  before 
the  expiration  of  the  6  years,  and  such  a  decision  woidd  constitute  per- 
nicious judicial  legislation.  United  States  v.  Puget  Sound  Traction, 
Light  &  Power  Co.  (D.  C.)  215  Fed.  436, 441. 

[5,1]  Hence  the  first  question  in  this  case  is:  Has  the  plaintiff 
averred  in  its  bill  of  complaint  facts  which  show  that  it  exercised  rea- 
sonable care  and  diligence  to  discover  the  fraud,  that  it  had  no  means 
of  knowledge  thereof,  no  notice  sufficient  to  put  it  on  its  guard  and  call 
for  inquiry,  and  has  it  alleged  the  time  when  the  fraud  was  discovered, 
the  circumstances  of  its  discovery,  what  the  discovery  was,  and  why 
it  was  not  made  before  so  that  the  court  may  clearly  see  that  the  dis- 
covery could  not  have  been  made  before  by  the  exercise  of  ordinary 
diligence  ?  For  the  rule  is  firmly  established  by  repeated  decisions  of 
the  federal  courts  that  all  these  allegations  and  more  are  indispensa- 
ble to  the  statement  of  a  cause  of  action  in  equity  for  relief  from  a 
statute  of  limitations  on  the  ground  of  ignorance  of  the  fraud.    Wood 
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V.  Carpenter,  101  U.  S.  135,  138,  139,  140,  141,  148.  25  L.  Ed.  807; 
Felix  V.  Patrick,  145  U.  S.  317,  321,  12  Sup.  Ct.  862,  36  I^.  Ed.  719: 
Badger  v.  Badger,  69  U.  S.  (2  Wall.)  94,  95,  17  I..  Ed.  836;   Peaisa// 
V.  Smith,  149  U.  ?.  231,  236,  13  Sup.Ct.  833,  37  L.  Ed.  713;   Hardt 
V.  Heidweyer,  152  tJ.  S.  547,  559,  14  Sup.  Ct.  671,  38  L.  Ed.  548. 
The  only  facts  averred  in  the  bill  of  complaint  pertinent  to  the  ques> 
tion  whether  or  not  the  plaintiff  exercised  reasonable  diligence  to  dis- 
cover the  fraud  between  1903  when  its  perpetration  was  complete  and 
the  ccMnmencement  of  this  suit  on  October  11,  1917,  were  these:  The 
coal  company  and  the  entrymen  conspired  to  commit  the  fraud  before 
they  perpetrated  it,  and,  as  a  part  of  that  conspiracy,  they  then  had 
an  understanding  and  agreement  that  they  should  be  silent  a>nceming 
it  and  should  conceal  it.    They  have  done  so.    "Neither  the  plaintiff 
nor  any  officer  of  the  United  States  having  authority  in  the  premises 
ever  had  any  knowledge  or  information  concerning  the  frauds  perpe- 
trated upon  the  plaintiff,  as  aforesaid,  excepting  that  on  or  about  the 
month  of  November,  1916,  there  was  filed  in  the  General  Land  Office 
of  the  United  States,  at  Washington,  D.  C,  a  report  upon  said  en- 
tries by  one  John  A.  Smith,  Special  Agent  of  the  Department  of  the 
Interior."    Ever  since  that  day  the  Interior  Department  and  the  De- 
partment of  Justice  have  been  diligently  investigating  the  fraud  and 
preparing  and  instituting  judicial  proceedings  to  avoid  its  effect.    At 
the  time  the  lands  were  entered  and  at  the  time  the  conspiracy  to  en- 
ter them  was  formed  the  coal  company  was  in  possession  of  the  land, 
and  it  has  been  in  possession  thereof  ever  since,  and  for  many  jrears 
it  has  been  mining  these  lands  and  extracting  coal  therefrom.    Each 
of  the  entrymen  conveyed  the  portion  of  these  lands  that  he  entered 
to  the  coal  company  immediately  after  the  final  entry  thereof.    The 
complaint  contains  no  allegations  of  any  other  facts  tending  to  show 
diligence  to  discover  the  fraud. 

Ine  Supreme  Court  quoting  from  Angell  on  Limitations,  §  187  and 
note,  said  in  101  U.  S.  141,  25  L.  Ed.  807: 

"The  presumption  Is  that  if  the  party  affected  hy  any  fraudulent  transac- 
,tlon  or  management  might,  with  ordinary  care  and  attenUon,  have  season- 
ably detected  It,  he  seasonably  had  actual  knowledge  of  it." 

The  transaction  here  was  in  reality  a  sale  of  the  lands  by  the  United 
States  for  cash  through  its  local  land  officers.  The  fraud  alleged  was 
that  the  United  States  was  induced  bytthe  false  representations  of  the 
coal  company  and  its  agents,-  the  entrymen,  to  sell  the  lands  to  the  coal 
company  in  the  belief  that  it  was  selling  them  to  the  entrymen.  But 
the  coal  company  was  in  possession  of  the  lands  at  the  time  the  sale 
was  made  and  has  been  in  possession  of  them  and  operated  them  ever 
since.  Possession  of  real  estate  is  notice  to  the  world  of  the  posses- 
sor's title.  The  entrymen  conveyed  all  these  lands  to  the  coal  ccHnpemy 
prior  to  the  year  1904.  There  is  no  averment  in  the  bill  of  complaint 
that  these  conveyances  were  not  seasonably  recorded.  In  reality  this 
is  a  suit  to  rescind  a  sale  for  cash  of  speculative  mining  property,  a 
proceeding  which  demands  extraordinary  promptness  and  diligence  on 
the  part  of  him  who  would  rescind,  on  account  of  the  changing  values 
of  the  property.    It  is  incredible  that,  under  this  state  of  facts,  a  ven- 
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dor  to  whom  the  open,  continuous,  operative  possession  of  the  fraud- 
ulent vendee  gave  constant  notice  of  its  daim  of  title  ever  after  1903, 
could  not  or  would  not,  if  it  exercised  ordinary  diligence,  have  discov- 
ered to  whom  it  had  sold  its  property  long  before  the  six  years' allotted 
by  the  statute  expired. 

[7]  Again  the  burden  was  upon  the  complainant  to  allege  facts  dis- 
closing persuasive  equitable  grounds  for  excusing  its  faSure  to  dis- 
cover and  avoid  the  fraud.  Tlie  Supreme  Court  has  repeatedly  pointed 
out  the  averments  necessary  to  be  made  in  a  pleading  to  enable  the 
plaintiff  tb  bear  this  burden.  In  Wood  v.  Carpenter,  101  U.  S.  140, 
143,  25  L.  Ed.  807,  it  declared  that  a  general  allegation  of  ignorance  at 
one  time  and  knowledge  at  another,  was  of  no  effect,  that  there  must 
be  distinct  averments  as  to  the  time  when  the  fraud  was  discovered, 
-what  the  discovery  was,  how  it  was  made,  why  it  was  not  made  sooner, 
that  the  circumstances  of  the  discovery  must  be  fully  stated,  and  that 
the  delay  must  be  shown  to  i  have  been  consistent  with  requisite  dili- 
gence. Over  and  over  again  has  the  Supreme  Court  approved  this 
statement  from  Badger  v.  Badger,  69  U.  S.  (2  Wall.)  95, 17 1^  Ed.  836 : 

"The  party  wbo  makes  sadi  appeal  should  set  fortli  in  bis  Mil  specifically 
'wbat  were  the  Impediments  to  an  earlier  prosecatlon  of  bis  claim,  how  he 
came  to  be  so  long'  Ignorant  of  bis  rights,  and  the  means  used  by  the  respond- 
ent to  fraudulently  keep  him  in  Ignorance,  and  bow  and  wben  be  first  came 
to  a  knowledge  of  the  matters  alleged  in  bis  bill;  otherwise  the  Chancellor 
may  justly  refuse  to  consider  his  case,  on  bis  own  showing,  without  In- 
quiring whether  there  is  a  danurrer  or  fonual  plea  of  the  statute  of  limita- 
tions contained  In  the  answer." 

The  bill  of  ccmiplaint  fails  to  contain  the  allegations  thus  specified 
and  adjudged  indispensable  to  the  complainant's  alleged  cause  of  ac- 
tion. It  contains  no  averments  of  any  impediments  to  an  earlier  prose- 
cution of  tfie  plaintiff's  claim  odier  than  llie  immaterial  fact  that  it  was 
ignorant  of  its  claim  in  1903  and  aware  of  it  in  1916.  The  agreement 
and  understanding  of  the  coal  company  and  the  entrymen,  to  keep 
silent  about  and  conceal  the  fraud,  is  alleged  to  have  been  made  before 
it  was  committed  and  is  therefore  merged  therein.  United  States  v. 
Puget  Sound  Traction,  etc.,  Co.  (D.  C.)  215  Fed.  436,  440.  The  com- 
plaint contains  no  allegation  of  any  means  used  by  the  coal  company 
after  the  completion  of  the  fraud  in  1903  to  keep  the  plaintiff  in  ig- 
norance of  it  There  is  nothing  in  the  complaint  to  show  why  the 
fraud  could  not  have  been  discovered  and  the  suit  brought  as  well  at 
any  time  after  1903  and  prior  to  1915  as  after  the  latter  date.  There  is 
no  material  avemient  in  it  of  how  and  when  the  plaintiff  first  came 
to  a  knowledge  of  the  matters  alleged  in  the  bill.  The  averment  on 
that  subject  fails  to  state  any  pertinent  or  material  fact  except  that  the 
plaintiff  and  all  its  officers  having  authority  in  the  premises  were  ig- 
norant of  the  fraud  until  and  except  that  in  November,  1916,  a  special 
agent  of  the  Interior  Department  fUed  a  report  on  the  entries  on  which 
c(Mnplaint  is  made.  But  the  bill  contains  no  statement  of  the  facts 
this  report  revealed,  of  who  discovered  them,  when  they  were  discov- 
ered or  how  or  why  the  special  agent  made  the  report,  or  of  any  other 
material  facts  ten^ng  to  show  that  the  knowledge  of  the  fraud  could 
not  have  been  discovered  as  well  in  1904  as  in  1916.    And  the  condu- 
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sion  of  the  whole  matter  is  that  the  complaint  states  a  case  in  which, 
in  view  of  the  constant  operative  possession  of  the  coal  company  of 
all  the  lands  in  controversy,  from  prior  to  1903  to  the  present  time, 
and  of  the  conveyance  of  them  to  it  by  the  entrymen  prior  to  1904, 
the  exercise  of  ordinary  care  and  diligence  could  and  would  have  dis- 
covered the  fraud  long  before  the  expiration  of  six  years  from  the 
dates  of  the  patents  and  it  fails  to  contain  allegations  indispensable  to 
constitute  a  cause  of  action  in  equity  to  relieve  the  plaintiff  from  die 
bar  of  the  Act  of  Congress  of  March  3,  1891. 

The  decree  below  must  therefore  be  affirmed ;  and  it  is  so  orders 


MANUEL  ▼.  TJNITBD  STATES. 

(Circuit  Court  of  Appeals,  Glgbth  Circuit.    October  14,  191&) 

No.  49S8. 

1.  Jttbt  ^=»131(S) — ^BZAinNATioN  ov  JuBOBs — OAPrTAi,  PumsRHxirr. 

Examination  of  Jurors  oa  the  point  of  prejudice  against  capital  pnnldi- 
ment,  determination  of  wMcli  is,  by  Cr.  Code,  8  330,»  committed  to  the  Jury, 
should  be  confined  to  ascertainment  of  their  views  and  the  strength 
thereof,  with  the  sole  object  of  determining  whether  they  would  ap- 
proach the  issue  in  the  proper  frame  of  mind. 

2.  Obiuinal  Law  0=9655(4) — ^£2xaiui7ation  or  Jubobs  bt  CouBtr — Capital 

Punishment. 

Statements  of  court  to  Jurors,  excused  for  prejudice  against  capital 
punishment,  determination  of  which  is,  by  Cr.  Code,  i  330,  committed  to 
Jury,  as  to  duty  to  enforce  the  laws  as  made,  held  prejudicial,  espedally 
where,  relative  to  letters  received  by  all  members  of  the  panel,  the  court 
had  said  some  one  had  tried  to  obstruct  the  proper  administration  of  Jus- 
tice in  the  case  by  seeking  to  prevent  assessment  of  death  penally. 

3.  Witnesses  ®=>48(1) — Convict  as  Witness. 

A  convict  Is  a  competent  witness  In  a  federal  court. 

4.  Cbiminai,  Law  <3=s>703 — Ofenhto  Abquiunt — Refebbnoe  to  Fobiceb  Con* 

VICTION. 

Beference  by  prosecuting  attorney  In  opening  argument  to  the  crime, 
murder,  for  which  defendant  was  serving  sentence  at  the  time  of  the 
killing  of  a  prison  guard,  was  unnecessary  and  prejudicial. 

In  Error  to  the  District  Cpurt  of  the  United  States  for  the  Dis- 
trict of  Kansas ;  John  C.  Pollock,  Judge. 

Ono  Manuel  was  convicted  of  murder,  with  sentence  of  death,  and 
brings  error.    Reversed. 

Redmond  S.  Brennan,  of  Kansas  City,  Mo.,  for  plaintiff  in  error. 

L.  S.  Harvey,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Kan.  (Fred  Rob- 
ertson, U.  S.  Atty.,  of  Kansas  City,  Kan.,  on  the  brief),  for  the 
United  States. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

STONE,  Circuit  Judge.  Writ  of  error  from  a  ccmviction,  with 
sentence  of  death. 

Eleven  so-called  assignments  of  error  are  here  urged,  but  it  is  un- 
necessary to  decide  all  of  them.     It  is  charged  that  during  the  im- 

0=9For  oUier  cases  see  same  topic  A  KGT-NUMBER  in  all  Ke7-Numb«red  OlBeiti  A  Indexes 
>.  *  Comp.  St.  I  10304. 
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panelment  of  the  jury  the  court  made  prejudicial  statements  con- 
cerning the  capital  penalty,  and  concerning  the  receipt  by  the  panel 
of  circulars  and  form  letters  concerning  capital  punishment.  Al- 
though not  known  at  the  time  of  this  trial,  it  is  stated  by  the  district 
attorney  with  commendable  frankness  that  these  circulars  and  let- 
ters had  been  sent  to  the  entire  panel  by  the  mother  of  a  man  to  be 
tried  at  the  same  term  for  another  killing.  The  entire  panel,  in  the 
instant  cape,  were  examined  concerning  Sie  receipt  of  these  papers, 
and  concerning  their  views  upon  capital  punishment.  In  the  course 
of  the  examination  of  the  first  juror  the  court  made  a  statement  to  the 
panel  regarding  these  papers.  This  statement  was  within  proper 
bounds.  It  did,  however,  emphasize  to  the  panel  that  some  one  had 
endeavored  to  obstruct  the  proper  administration  of  justice  in  that 
case  to  the  extent  of  seeking  to  prevent  the  assessment  of  the  death 
penalty.  This  is  important  in  connection  with  the  further  action  of 
the  court  in  remarks  regarding  the  death  penalty. 

In  course  of  the  examination  of  several  jurors  it  developed  that 
they  did  not  favor  the  death  penalty,  and  some  were  excused  because 
they  declared  that  they  would  not  assess  it.  In  connection  with  this 
examination  the  court  engaged  in  the  colloquies  following: 

"Q.  Do  yon  bellere  In  the  mforcement  of  the  laws  of  onr  country?  A.  Yes, 
sir;  I  do.  but  I  don't — ^My  conscience  does  not  take  that  law  as  one  tbat 
should  be  there,  the  death  penalty. 

"Q.  Tou  have  nothlnfc  whatever  to  do.  sir,  with  the  making  of  the  laws ;  It 
1b  the  obligation  of  some  one  else  to  make  the  laws.  It  is  the  duty  at  courts 
and  Jurors  to  enforce  the  law  as  made.  You  say  you  have  coasclentious 
scruples  against  enforcing  the. laws  b6  made  by  the  lawmaking  power?  A. 
Against  inflicting  the  death  penalty,  I  have. 

"Q.  Well,  answer  my  question.  As  I  understand,  you  have  conscientious 
scmples  against  the  enforcement  of  the  laws  as  made  by  the  lawmaking 
power;  tbat  Is,  the  Congress  of  our  country?  A.  Tes,  sir;  as  it  applies  to 
that. 

"The  Court :  Stand  down." 

"The  Court:  You  understand,  do  you,  that  in  this  country  of  ours,  that  we 
have  different  departments  of  government?    A.  Yes,  sir. 

"Q.  You  understand  It  is  the  duty  of  the  lawmaking  power  to  make  the 
law?   A.  Yes,  sir. 

"Q.  You  understand  it  Is  the  duty  of  our  courts  of  justice  to  enforce  the 
laws  as  made?    A.  Yes,  sir. 

"Q.  Notwithstanding  that  fact,  notwithstanding  the  fact  that  you  now  are 
an  officer  of  the  court,  you  tell  me  that  you  are  not  in  favor  of  enforcing  the 
laws  as  made  in  cases  where  you  would  believe  that  the  law  required  the  In- 
flctlon  of  the  death  penalty?    A.  No,  sir;  I  couldn't  vote  for  It 

"The  Court:  Stand  down." 

"The  Court:  Q.  Yon  understand,  of  coarse,  that  as  a  Jnror  here  In  this 
conrt  yon  have  nothing  whatever  to  do  with  the  making  of  the  laws,  do  you? 
A.  Yes,  dr. 

"Q.  You  understand  that  our  courts  of  justice  are  organized  by  the  law 
for  the  puri)ose  of  enforcing  the  law?    A,  Yes,  sir. 

"Q.  Do  I  understand  yon  to  say  that  as  an  officer  oS  this  conrt.  engaged  in 
the  administration  of  justice,  that  you  are  not  willing  to  enforce  the  laws  a& 
made  by  the  lawmaking  power?    A.  Not  on  capital  punishment. 

"The  Court:.  You  may  stand  down." 

"Q.  I  am  endeavoring  to  tell  you,  in  this  court  the  jury,  and  the  jury  alone. 
Is  the  exclusive  judge  of  the  weight  of  the  evidence,  the  credibility  of  the 
witnesses,  and  the  facts  proven  In  the  case;  on  the  other  hand,  the  conrt«  and 
264  F.— 18 
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the  court  alone,  la  the  exduslve  jndge  oif  the  law  of  the  case,  and  it  1b  the 
duty  of  a  Juror  to  take  the  law  precisely  aa  dedared  by  the  court,  and  to  find 
the  facts  from  the  evidence  offered  here  In  court,  and  thus  determine  whether 
any  one  Is  or  Is  not  guilty.  Now,  If  you  hare  any  conscientious  scruples,  sir, 
against  doing  that,  you  are  not  a  fit  Juror.  A.  Well,  I  would  have  to  admit 
that  I  have  those  scruples. 

"Q.  Hare  what?  A-.'niat  I  have  a  consdentlons  scruple  against  adminis- 
tering the  death  penalty;  that  Is,  that  would  he  first  degree  murder.  If  I 
understand  It  right 

"Q.  That  Is,  you  would  have  conscientious  scruples  against  doing  your  duty 
under  the  law  as  an  officer  of  this  court  and  as  a  dtlzen  of  our  country — Is 
that  right?    A.  I  think  so. 

"Q.  Well,  sir,  you  can  stand  down.  If  we  had  fewer  mm  of  sndi  view,  we 
would  have  less  crimes  committed. 

"(Juror  excused.)" 

"Q.  You  mean  to  say  that  you  wouldn't  follow  the  law  as  given  you  tay  the 
court  in  considering  your  vei^ctT    A.  I  couldn't  do  It  with  the  right  feeling. 

"Q.  How?  A.  I  don't  beUeve  in  caidtal  punishment ;  I  couldn't  do  it  with 
the  right  feeling. 

"Q.  Well,  you  had  nothing  whatever  to  do  with  the  making  of  the  law, 
had  you?    A.  I  know  it 

"Q.  How?   A.  I  know  I  didn't 

"Q.  Well,  BO  long  as  It  Is  the  law,  whatever  the  law  Is,  as  made  by  tlie 
lawmaking  power,  you  wouldn't  be  willing  as  a  dtlzen  and  an  officer  of  this 
court  to  enforce  It?    A.  Not  with  that  feeling. 

"Q.  That  is  what  I  am  talking  about  You  have  some  sort  of  a  notion  it  Is 
the  duty  of  a  dtlz«i  to  obey  the  law,  do  you?    A,  Yes,  sir. 

"Q.  Yon  have  some  sort  of  a  notion  It  is  the  duty  of  any  good  dtlsen  called 
on  to  aid  In  the  enforcement  of  the  law  to  enforce  the  law  as  written,  have 
you  not?    A.  Yes. 

"Q.  Now  you  say  you  have  oonsdentlous  8cnQ>leB  against  performing  your 
duty  here  as  a  dtlzen  under  the  law?  'A.  Yes. 

"Q.  How?    A,  How  Is  that,  I  didn't  understand  if 

"Q.  You  say — ^you  tell  us,  you  hare  oonsdentlous  scruples,  since  you  have 
been  called  here  as  an  officer  of  the  law  to  enforce  the  law,  against  en- 
forcing the  law  as  It  Is  written?  A.  Not  since  I  have  been  called  haee;  I 
have  previous  had  that. 

"Q.  But  you  were  called  here —    A.  Yes,  sir. 

"Q.  Called  here  In  the  manner  provided  1^  the  law  tcr  the  poipose  oC  ad- 
ministering Justice?    A.  Yes,  sir. 

"Q.  Now,  since  you  are  here,  you  tell  the  court  that  you  have  conscientious 
scruples  against  performing  your  duty  as  a  dtlzen  and  enforcing  the  law  as  it 
is  written?   Is  that  what  I  am  to  understand?   A.  Yes. 

"The  Court:   All  right,  you  may  stand  down." 

[1]  In  capital  cases  the  jury  determine  for  or  against  capital  pun- 
ishment. Criminal  Code  (Act  March  4,  1909,  c.  321),  §  330,  35  Stat 
1152  (Compiled  St.  1916,  §  10504).  Considering  the  delicate  posi- 
tion in  which  every  juror  must  have  felt  himself  placed  Iw  the  dr- 
culars  and  letters  which  had  been  sent  with  the  purpose  of  affecting 
his  judgment  upon  that  issue,  and  brought  out  in  the  examination  of 
the  panel,  we  deem  the  above  remarks  of  the  court  prejudicial  to  a 
proper  determination  by  the  jury  of  that  matter.  The  examination 
upon  the  point  of  any  prejudice  against  capital  punishment  should 
have  been  confined  to  an  ascertainment  of  the  juror's  views  and  the 
strength  thereof,  with  the  sole  object  of  determining  whether  he 
would  approach  the  issue  of  capital  punishment  in  the  proper  frame 
of  mind. 


Digitized  by 


Google 


8T.  CHAKLE8  AMUSBMENT  &  TBANSPOBTATIOK  OO.  V.  ELHABDT        275 

(2-4]  It  seems  proper  to  notice  three  other  matters  called  to  the 
attention  of  the  court.  The  attack  upon  the  jurisdiction  of  the  court 
is  not  well  taken.  The  claim  that  defendant  would  be  entitled  to  the 
testimony  of  other  con^acts  is  sustained  by  the  cases  of  Rosen  v.  U. 
S.  and  Pakas  v.  U.  S.,  245  U.  S.  467,  38  Sup.  Ct.  148,  62  L.  Ed.  406. 
It  is  also  objected  that  in  the  opening  address  the  district  attorney 
used  prejudicial  language.  Defendant  was  indicted  while  a  convict 
at  the  Leavenworth  penitentiary  for  killing  E.  A,  Barr,  a  prison 
guard.    In  his  statement  the  district  attorney  said : 

"Mr.  Bafr  came  In  contact  from  time  to  time  witb  tUs  defendant  wlio  was 
a  omTlct  there,  and  I  may  say  that  this  defendant  was  a  conTiet  there  pur- 
suant to  a  conviction  had  In  the  district  of  Alaska  in  1910,  at  which  time  and 
In  which  district  he  was  there  convicted  of  the  crime  of  murder,  this  very 
man,  and  on  account  of  that  comiction  is  serving  a  term  here  in  this  prison." 

The  reference  to  the  crime  for  which  defendant  was  confined  was 
unnecessary  and  prejudicial. 
The  judgment  is  reversed. 


ST.  C5HAKLES  AMUSEMBNT  &  TRANSPORTATION  CO.  r.  BliHARDT  et  al. 

(Circuit  Court  of  Appeals,  Blghth  Circuit    December  2,  191S.) 

Na  6027. 

1.  ADHIBAI.TT  ^=»4A — Appearance— EiFTECT. 

Where  the  claimant  of  a  vessel  libeled  had  notice  and  appeared  on  the 
return  day  but  did  not  file  its  answer,  it  is  immaterial  that  notice  of  the 
seizure  and  the  time  wlien  the  libel  would  be  heard  wa»  not  pubU^ed 
as  required  by  general  admiralty  rule  9  (29  Sup.  Ct  zl). 

2.  ASIOBALTT  9=>91 — DEFAULiIN  DfODBSEa— Vaoation. 

Under  general  admiralty  rule  29  (29  Sup.  Ct  xlll),  providing  that  the 
court  may  in  its  discretion  set  aside  a  default  of  a  defendant  the  court 
should  consider  In  a  general  way  the  questions  proposed  to  be  raised,  as 
bearing  on  the  question  whether  the  defaidant  has  been  deprived  of  any 
Important  right 

3.  ADiaRAI.TT  «=a91 — ^I>E7Ani.T  DXCBEKS— VACATIOIT. 

The  refusal  of  the  District  Court  to  set  aside  a  default  and  allow  the 
claimant  of  a  vessel  libeled  to  answer  after  sale,  held  not  an  abuse  of  dis- 
cretion ;  it  appearing  the  defendant  had  actual  noUce  and  that  irregulari- 
ties before  tl»  sale  were  merdy  technical,  ^c. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota;  Wilbur  F.  Booth,  Judge. 

Libel  by  Ludwi|[  B.  Elhardt  and  others  against  the  steamer  Fronte- 
nac  and  barge  Mississippi.  Petition  by  the  St.  Charles  Amusement 
&  Transportation  Company  to  set  aside  its  default  and  be  permitted 
to.  answer  the  libel.  From  an  order  refusing  to  set  aside  the  default, 
petitioner  appeals.    Affirmed. 

Lowrie  C.  Barton,  of  Pittsburgh,  Pa.,  for  appellant. 
H.  C.  Mead,  of  Knoxville,  Tenn.,  for  appellees  Streckfus  and  Wish- 
erd. 

William  N.  M.  Crawford,  of  Minneapolis,  MSnn.,  for  libelants. 
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Before  HOOK  and  CARIAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

GARLAND,  Circuit  Judge.  On  November  28,  1916,  the  appellant, 
claiming  to  be  the  owner  of  the  steamer  Frontenac  and  barge  Missis- 
sippi, by  its  vice  president,  F.  X.  Ralphe,  filed  a' petition  in  the  court 
below  to  set  aside  its  default  in  this  case  and  to  be  permitted  to  answer 
the  libel  filed  therein.  A  copy  of  the  proposed  answer  was  attached 
to  the  petition,  which  was  also  verified  by  Ralphe.  The  petition  al- 
leged that  on  May  15,  1916,  appellees  filed  a  libel  in  the  court  below 
in  a  cause  of  contract,  civil  and  maritime  for  wages,  against  the  above- 
named  vessels;  that  process  by  attachment  and  monition  was  duly 
issued  returnable  July  3,  1916.  As  grounds  for  setting  aside  the  de- 
fault of  appellant,  the  petition  alleged  that  the  marshal  did  not  cause 
public  notice  of  the  seizure  of  said  vessels  to  be  given  in  such  news- 
paper within  the  district  of  Minnesota  as  the  District  Court  should 
order.    The  petition  also  contained  the  following  all^ation: 

"That,  as  hereinbefore  stated,  your  i)etitloiier  received  no  actual  notice  of 
the  filing  of  said  libel  and  proceedings  thereunder,  but  only  received  construc- 
tive notice  by  reason  of  the  attachment  of  said  vessels.  That  Its  oflSceis 
were  ignorant  of  the  proper  practice  in  the  premises,  fully  expecting  that  ac- 
tual notice  would  be  served  on  them  as  to  when  they  should  appear.  That  It 
did  appear  oh  the  3d  day  of  July,  1916,  at  10  o'clock  In  the  forenoon,  at  Wi- 
nona, expecting  the  matter  to  be  called,  birt  the  matter  was  not  takoi  up; 
they  left,  expecting  that  notice  would  be  given  them  of  any  further  action,  and 
the  next  It  knew  was  the  advertising  for  sale  of  the  vessels,  when  It  then  be- 
lieved it  was  too  late  to  take  any  further  steps  In  the  matter,  and  contliraed 
in  that  belief  until  a  shqrt  time  since." 

These  are  all  the  allegations  in  the  petition  tending  to  show  any  ex- 
cuse for  appellant's  default,  and  in  view  of  the  admissions  made  in 
the  petition  it  is  doubtful  whether  any  cause  for  setting  aside  the  de- 
fault is  stated.  However,  we  will  consider  the  kind  of  service  that 
was  made  upon  appellant. 

The  marshal's  return  showed  that  he  attached  the  Frontenac  and 
Mississippi,  their  engines,  etc.,  on  June  .1,  1916,  at  Winona,  in  said 
district,  and  at  the  same  time  and  place,  posted  a  copy  of  a  notice  on 
said  vessels  which  stated  that  the  marshal  had,  on  the  1st  day  of  June, 
1916,  seized  said  vessels  and  taken  them  into  his  custody,  and  that  all 
persons  claiming  the  same,  were  notified  that  the  United  States  Dis- 
trict Court,  for  the  district  of  Minnesota,  would  on  the  3d  day  of  July, 
1916,  at  10  o'clock  a.  m^  of  said  day,  proceed  to  the  trial  and  condem- 
nation thereof  should  no  claim  be  interposed  for  the  same.  The  re-, 
tunn  further  showed  that  on  the  day  of  the  seizure  there  was  served  a 
copy  of  the  monition  together  with  a  copy  of  the  above-mentioned 
notice,  on  H.  C.  Bear  and  George  French,  at  St.  Charles,  Minn.,  and 
on  June'  2,  1916,  the  same  papers  were  served  on  F.  X.  Ralphe,  at 
Hastings,  Minn. 

In  1911  appellant,  according  to  the  laws  of  Minnesota,  appointed 
said  H.  C.  Bear,  its  agent  at  St.  Charles,  Mlinn.,  for  the  service  of  pro- 
cess, the  appellant  being  a  foreign  corporation,  and  provided  in  the 
appointment  that  service  upon  Bear  should  constitute  due  and  per- 
sonal service  upon  the  corporation.    At  the  time  of  the  service  of 
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process  on  Ralphe,  he  was  vice  president  of  appellant  and  George  D. 
French  was  secretary  thereof.  Ralphe  applied  to  the  clerk  of  the  Dis- 
trict Court  on  June  14,  1916,  and  obtained  a  copy  of  the  libel.  On  its 
ow^n  admission,  it  appeared  in  court  in  response  to  the  monition  on 
July  3,  1916,  at  10  o'clock  in  the  forenoon,  expecting  the  matter  to 
be  called.  The  matter  was  not  taken  up  and  the  officers  of  appellant 
left. 

[1-3]  The  requirement  of  general  admiralty  rule  9  (29  Sup.  Ct. 
xl)  that  a  notice  of  the  seizure  and  the  time  when  the  libel  would  be 
heard  shall  be  published,  it  is  admitted,  was  not  complied  with  nor 
does  it  appear  that  the  court  ordered  such  notice  to  be  published ;  but 
this  fact  is  immaterial  as  to  the  appellant,  because  it  had  notice  and 
appeared  in  court  on  the  return  day.  It  could  have  filed  its  answer 
to  the  libel  in  the  clerk's  ofiBce,  whether  the  matter  was  called  up  in 
open  court  or  not.  We  are  fully  satisfied  from  an  examination  of  the 
record  that  the  appellant  had  actual  notice  of  the  return  day  of  the 
libel,  and  that  no  excuse  whatever  has  been  made  for  setting  aside  its 
admitted  default.  The  argument  in  the  court  below  and  here  pro- 
ceeded on  the  theory  that  the  appellant  was  properly  in  the  case,  and 
could  attack  all  proceedings  in  the  court  below  subsequent  to  the  de- 
fault ;  but,  if  the  default  be  not  set  aside,  appellant  has  no  right  to  dis- 
cuss the  questions  raised  by  its  proposed  answer,  because  it  is  not  in 
the  case  and  has  no  pleadings  therein.  General  admicalty  rule  29  (29 
Sup.  Ct.  xlii)  provides  that  the  court  may  in  its  discreticm  set  aside  the 
default  of  a  defendant  and  admit  him  to  make  answer  to  the  libel 
at  any  time  before  final  decree.  As  bearing  upon  this  discretion,  the 
court  would  consider  in  a  general  way,  the  questions  which  the  appel- 
lant proposed  to  raise,  if  admitted  to  defend,  not  for  the  purpose  of 
deciding  them,  but  as  bearing  upon  the  question  as  to  whether  the  ap- 
pellant had  been  deprived  of  any  important  right. 

We  have  therefore  considered  the  objections  which  the  appellant 
makes  in  regard  to  the  validity  of  the  sale  of  the  vessels.  It  is  claimed 
that  there  was  no  judgment  of  default  and  condemnation  before  a 
sale  of  the  vessels.  The  record  does  not  show  such  a  judgment ;  but, 
if  it  did,  it  would  simply  be  evidence  of  the  default,  which  appellant 
admits,  and  therefore,  so  far  as  appellant  is  concerned,  is  largely  tech- 
nical. It  is  also  claimed  that  the  vessels  were  sold  for  such  an  inade- 
quate price  as  to  justify  the  setting  aside  of  the  sale.  We  are  not  satis- 
fied by  any  means  that  the  price  for  which  the  vessels  were  sold  was 
inadequate.  The  purchaser  took  great  risk  in  the  purchase  of  the 
vessels  in  the  condition  in  which  they  were  at  the  time  of  the  sale,  and 
there  has  been  spent  more  than  $10,000  in  repairs  upon  the  same  since 
the  purchase  thereof.  The  record  aiao  shows  that  Ralphe,  as  vice  pres- 
ident of  appellant,  who  verifies  the  petition  to  set  aside  the  default  and 
also  the  proposed  answer,  was  present  at  the  sale  with  a  certified  check 
for  $7,000,  and  did  not  make  a  bid,  for  the  alleged  reason  that  he  did 
not  propose  to  furnish  money  for  the  purpose  of  allowing  libelants' 
proctor  to  get  a  fee.  The  i;ecord  shows  that  Ralphe  and  others  inter- 
ested in  the  vessels  were  continually  importuning  the  marshal  to  use 
his  influence  with  the  proctor  for  the  libelants  to  either  have  the  libel 
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dismissed  or  the  vessels  sold.  The  record  also  shows  that  the  officers 
of  appellant  had  actual  notice  of  every  step  in  the  proceeding  from  the 
filing  of  the  libel  on,  and  did  nothing  until  the  present  petition  was 
filed  November  28,  1916,  the  sale  havmg  been  made  August  31,  1916. 

The  other  matters  complained  of  in  the  answer  are  all  matters  which 
the  appellant  had  ample  opportunity  to  set  up  before  its  default,  and 
upon  their  face  are  without  merit  m  this  proceeding.  We  are  there- 
fore satisfied  there  is  no  equity  in  appellant  s  motion.  It  was  addressed 
to  the  sound  discretion  of  the  trial  court,  and  that  discretion  was  wise- 
ly exercised.  That  it  was  abused,  as  claimed  by  appellant,  has  no  sup- 
port whatever. 

The  order  of  the  District  Court,  refusing  to  set  aside  the  default, 
is  therefore  affirmed,  with  costs. 


rULLBR  ▼.  ATLANTA  NAT.  BANK. 

In  re  PH(ENIX  PLANING  MILL. 

(Glrcalt  Court  of  Aiveals,  Fifth  Circuit    November  21,  IdlS.) 

No.  8242. 

1.  MoBTQAOiES  €=>29,  173 — Equitablc  Mobtoaob — AssioNHBirr  or  Bond  fob 

Dkeo. 

Under  Civ.  Code  Qa.  1910,  g  3267,  an  assignment  of  a  boad  for  title 
as  security  for  a  debt,  whicb  dearly  expresses  its  purpose  and  qiecllies 
the  debt  and  the  property,  Is  In  legal  effect  a  mortgage,  and,  to  be  effec- 
tive against  subsequent  liens,  must  be  recorded. 

2.  MoBTOAOES  Q=3l73 — RiOBTs  OK  Trttbtex — Priobitt  of  lOKlfB. 

Under  Civ.  Code  Ga.  1910,  g  6038,  as  cwistrued  by  the  state  Supreoie 
Court,  one  holding  land  nnder  bond  for  title  has  no  leviable  interest  tboe- 
in;  but  a  Judgment  creditor,  nevertheless,  has  a  Hen  upon  his  Interest 
which  may  be  enforced  as  provided  b^  the  statute,  and  the  debtor's  trustee 
tn  bankruptcy,  having  the  rights  of  a  judgment  creditor,  has  a  Hen  which 
takes  precedence  of  an  unrecorded  assignment  of  the  bond. 

Pardee,  Circuit  Judge,  dissenting. 

Appeal  from  the  EMstrict  Court  of  the  United  States  for  the  North- 
em  EHstrict  of  Georgia ;  William  T.  Newman,  Judge. 

In  the  matter  of  Ae  Phoenix  Planing  Mill,  trankrupt  From  an  or- 
der awarding  a  fund  in  court  to  the  Atlanta  National  Bank,  William 
A.  Fuller,  trustee,  appeals.    Reversed. 

J.  H.  Porter  and  Walter  S.  Dillon,  both  of  Atlanta,  Ga.,  for  ap- 
pellant. 

Alex  C.  King,  Jack  J.  Spalding,  Hughes  Spalding,  Daniel  MacDoug- 
ald,  Eugene  Do<ld,  and  Harry  Dodd,  aU  of  Atianta,  Ga.,  for  appellee. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

BATTS,  Circuit  Judge.  Phoenix  Planing  Mill,  December  22,  1909, 
purchased  land  in  Atlanta  from  J.  F.  Leary,  taking  bond  for  title. 
On  March  22,  1913,  Phcenix  Planing  Mill  assigned  and  delivered  the 
bond  for  title  to  Lowry  National  Bank  to  secure  debt    March  25, 
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1913,  it  executed  a  second  assignment  (subject  to  the  previous  as- 
signment) of  the  bond  for  title  to  the  American  National  Bank  to 
secure  a  debt.  This  assignment  was  delivered  to  the  Lowry  National 
Bank,  to  be  attached  to  the  bond  for  title.  July  29,  1913,  the  bond  for 
title  and  the  first  assignment  were  recorded.  The  second  assignment 
■was  not  recorded.  Subsequently,  the  Phoenix  Planing  Mill  becoming 
bankrupt,  tfie  trustee  sold  the  land  free  from  the  claims  of  the  ven- 
dor and  the  claims  of  the  transferees  of  the  bond  for  title.  The 
claims  of  Leary  and  of  the  Lowry  Bank  were  paid,  and  the  contro- 
versy between  the  trustee  and  the  Atlanta  National  Bank  (successor 
to  the  American  National  Bank)  is  over  the  balance  of  the  proceeds  of 
the  sale. 

The  trustee  has  the  rights  of  a  judgment  creditor  with  a  lien. 
These  rights  were  fixed  prior  to  a  record  of  the  assignment  to  secure 
debt  to  Sie  Atlanta  National  Bank  of  the  bond  for  title  executed  by 
Leary.  There  is  no  requirement  in  the  Georgia  law  that  a  bond  for 
title  be  recorded.  Executed  with  certain  formalities,  its  record  is 
permitted.  Secticms  4213  and  4214,  Civil  Code  of  Georgia  of  1910. 
The  litigation,  however,  deals,  not  with  the  record  of  a  bond  for  ti- 
tle, but  with  die  failure  to  record  the  assignment  of  a  bond  for  title ; 
the  assignment  being  made  to  secure  debt. 

The  legal  effect  of  an  assignment  to  secure  a  debt  of  a  bond  for 
title  is  to  create  a  mortgage.  The  mortgage  results  from  and  is  evi- 
denced by  the  assignment;  the  bond  for  title  defines  and  limits  the 
rights  which  the  mortgagor  has,  and  upon  which  he  fixes  a  lien.  That 
tlus  interest  is  capable  of  being  subjected  to  a  mortgage  is  indicated 
by  Owens  v.  iCenney,  146  Ga.  257,  91  S.  E.  65,  in  which  it  is  held 
that  the  grantor  in  a  security  deed  has  an  interest  which  he  may 
convey  by  deed,  and  by  Wood  v.  Dozier,  142  Ga.  538,  83  SI  E.  133, 
in  which  a  distinction  is  made  between  a  mortgage  of  the  equity  re- 
sulting from  a  security  deed  with  bond  for  reconveyance,  and  a  mort- 
gage on  the  "entire  interest  or  estate." 

[1]  The  assignment  under  consideration  names  the  parties,  "clear- 
ly indicates  the  creation  of  a  lien,  specifies  the  debt  to  secure  which 
it  is  given,  and  the  property  upon  which  it  is  to  take  effect,"  and  must 
be  held  a  mortgage.  Civ.  Code  1910,  §  3257.  A  mortgage  "shall,  as 
against  the  interest  of  third  parties  acting  in  good  faiui  without  no- 
tice, who  may  have  acquired  a  transfer  or  lien  binding  the  same 
property,  take  effect  only  from  the  time  it  is  filed  for  record."  If  a 
judgment  creditor  could,  by  his  judgment,  or  by  judgment  and  any 
character  of  process,  acquire  on  the  property  a  lien  superior  to  the 
lien  of  the  unrecorded  mortgage,  the  trustee  in  this  case  has  a  Hen 
superior  to  that  of  the  mortgagee  holding  under  the  unrecorded  mort- 
gage. 

[2]  Since  the  passage  of  an  act  in  1894  (section  6038,  Civ.  Code 
1910)  prescribing  the  procedure  when  the  defendant  in  execution  has 
an  interest  in,  but  not  the  legal  title  to,  property,  the  ruling  has  been 
that  one  holding  land  under  bond  for  title  has  no  leviable  interest 
therein.  The  interest  of  a  grantor  in  a  security  deed,  or  of  one 
holding  bond  for  title,  is  not  changed  by  the  legislation.     Shumate 
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V,  McLendon,  120  Ga.  396,  48  S.  E.  10.  The  rights  of  the  ju^ent 
creditor  would  not  appear  to  be  affected,  except  as  to  the  remecbal 
procedure.  Instead  of  sale  of  the  property  and  application  of  pro- 
ceeds to  the  extinction  of  the  debt  due  the  holder  of  the  legal  title, 
the  statute  requires  that  his  "debt  be  paid  before,  sale."  Notwith- 
standing the  statute,  there  may  be  circumstances  under  which  a  ju^- 
ment  creditor  could  have  his  rights  enforced  by  levy  and  sale  before 
title  has  become  revested  by  redemption.  V.  C  Chemical  Co.  v. 
Rylee,  139  Ga.  668,  78  S.  E.  27. 

The  change  in  procedure  effected  by  this  act  apparently  has  no  ef- 
fect in  creating  or  preventing  a  lien.  This  would  seem  to  be  defi- 
nitely determined  by  O'Connor,  Executrix,  v.  Georgia  Railroad  Bank, 
121  Ga.  88,  48  S.  E.  716,  wherein  it  is  held  that: 

"Regardless  ot  the  inability  of  A.'s  creditors  to  levy  on  the  equity  of  redemp- 
tion, the  lien-  of  their  Judgments  attadied  to  his  interest  In  the  la^d  fnnn  th» 
date  of  rendition ;  *  *  *  and  the  right  of  the  creditors  to  subject  the  sur- 
plus realized  under  the  sale  under  Uie  security  deed  to  the  payment  of  their 
Judgments  was  superior  to  the  claim  of  the  transferee  of  the  bond  to  reconvey, 
whose  interest  was  acquired  subsequently  to  the  date  of  their  Judgments." 

It  is  clear  that  there  may  be  a  lien,  notwithstanding  the  absence 
of  a  "leviable  interest."  To  this  effect  also  is  Va.  Car.  Chemical  Co. 
v.  Rylee,  139  Ga.  668,  78  S.  E.  27.  The  trustee  has  had,  since  the 
date  of  the  bankruptcy,  the  status  of  a  lien  creditor.  The  transfer  of 
the  bond  for  title,  being  a  mortgage,  and  not  having  been  recorded 
prior  to  that  date,  is  without  effect  in  so  far  as  his  rights  are  con- 
cerned.  ■ 

In  this  case  the  remedy  of  the  statute  is  superseded  by  the  remedies 
of  the  Bankruptcy  Law.  All  liens  against  the  property  having  pre- 
cedence over  the  rights  of  the  trustee  have  been  discharged.  Pro- 
cedure under  the  statute  requires  that  such  liens  be  paid  as  may  be 
required  for  placing  the  legal  title  in  the  defendant  in  execution.  If 
a  lien  exists,  payment  of  which  is  necessary  to  give  legal  title,  but 
which  is  subordinate  to  the  judgment  lien,  the  judgment  creditor 
would  not,  of  course,  be  without  a  remedy. 

The  judgment  is  reversed,  for  proceedings  to  conform  herewith. 

Reversed. 

PARDEE,  Circuit  Judge  (dissenting).  Considering  the  facts  and 
circumstances  of  this  case,  I  have  serious  doubts  as  to  whether  this 
court  has  jurisdiction  of  this  appeal. 

The  proceeding  in  the  bankruptcy  court  was  one  for  marshaling 
liens  on  property  and  funds  within  die  custody  of  the  court,  adminis- 
trative in  character,  in  which  there  was  no  contest  over  the  amount 
of  any  claim,  and  the  only  contest  was  as  to  the  rank  of  the  lien  of 
the  Atlanta  National  Bank,  and  therefore  it  seems  to  me  that  no  ap- 
peal lies  from  the  final  decision  of  the  court.  The  right  to  appeal 
must  be  found  in  section  25  of  the  Bankruptcy  Law  (Act  July  1, 
1898,  c.  541,  30  Stat.  553  [Comp.  St.  1916,  §  9609]),  and,  as  that 
section  has  been  construed  by  the  courts,  no  appeal  lies  thereunder 
in  administrative  proceedings.  In  re  ^A^litener,  105  Fed.  180,  44 
C.  C.  A.  434;   Coder,  Trustee,  v.  Arts,  213  U.  S.  223,  29  Sup.  a 
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436,  53  L.  Ed.  772,  16  Ann.  Cas.  1008;   Matter  of  the  Petition  of 
Loving,  Trustee,  224  U.  S.  183,  32  Sup.  Ct.  446,  56  L.  Ed.  725. 

If  the  court  has  jurisdiction  in  the  case,  I  dissent  from  the  reason- 
ing and  conclusion  of  my  Brethren  denying  the  lien  of  the  Atlanta 
National  Bank,  because  the  same  was  not  duly  recorded.  The  ques- 
tion presented  arises,  and  should  be  decided,  under  Georgia  law, 
and  under  that  law  I  think  the  decision  in  the  lower  court  was  cor- 
rect. The  reasoning  and  authorities  are  fully  stated  in  the  opinion 
of  Judge  Newman,  found  in  the  transcript,  and  I  concur  with  hifti 
as  to  the  conclusion  reached. 


EMPIRE  TRUST  OO.  et  al.  ▼.  ATJBRET. 

(Carcnit  Court  of  Appeals,  Fiftb  Circoit    NoTember  18,  191&) 

No.  3224. 

1.  BxcEivKBS  «=96 — Attobjvets — Appointment. 

It  Is  for  the  court,  and  not  the  trustee  named  in  a  mortgage,  upon  whose 
suit  for  foreclosure  a  receiver  was  appointed,  to  determine  who  should 
be  attorney  for  the  receiver,  and  be  compensated  under  order  of  court; 
so  the  trustee  could  not  select,  In  place  of  the  attorney  appointed,  a  firm 
of  whlA  the  receiver  was  a  member. 

2.  Beceivkbs  €=396 — Attobneys — Change. 

Merely  because  it  is  cheaper,  the  court,  appointing  a  receiver  on  mort- 
gage foreclosure,  Is  not  required  to  permit  its  receiver  to  employ  as  his 
attorney  a  firm  of  which  he  Is  a  member,  and  which  represents  ooe  of 
the  parties  In  the  cause,  but  the  court  may  determine  what  Is  for  the 
best  Interest  of  all. 

3.  Receivers  ®=s96 — ^Attorneys — Discretion  or  Ooubt. 

The  refusal  of  the  court,  appointing  a  receiver  on  mortgage  foreclosure, 
to  grant  the  request  of  the  trustee  under  the  mortgage  that  the  attorney 
appointed  to  r^resent  the  receiver  be  removed,  and  a  firm  of  which  the 
receiver  was  a  member  be  substituted,  held  not  an  abuse  of  discretion. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Texas ;  William  R.  Smith,  Judge. 

Bill  by  the  Empire  Trust  Company  against  the  Medina  Valley  Irri- 
gation Company,  on  which  Floyd  McGown  was  appointed  receiver. 
From  a  decree  denying  the  motion  of  the  complainant  to  set  aside  the 
order  appointing  William  Aubrey,  attorney  for  the  receiver,  etc.,  the 
complainant  and  receiver  appeal.    Affirmed. 

Floyd  McGown,  of  San  Antonio,  Tex.,  and  Alex  S.  Coke,  of  Dal- 
las, Tex.,  for  appellants. 

Frank  H.  Booth  and  William  Aubrey,  both  of  San  Antonio,  Tex., 
for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  On  August  12,  191f,  under  a  bill  filed 
in  the  District  Court  by  the  Empire  Trust  Company  (hereinafter  re- 
ferred to  as  the  Trust  Company)  against  the  Medina  Valley  Irrigation 
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Company,  for  tlie  foreclosure  of  a  mortgage  or  deed  of  trust  given 
by  the  latter,  Floyd  McGown  was  appointed  receiver  of  the  pr<^>crties 
embraced  by  the  instrument  sought  to  be  foreclosed,  and  William  Au- 
brey (hereinafter  referred  to  as  the  appellee)  was  appointed  the  general 
attorney  for  said  receiver.  On  January  11,  1915,  the  court  made  an 
order  authorizing  the  receiver  to  pay  to  the  appellee  for  his  services 
as  such  attorney  $250  per  month  until  further  ordered  by  tiie  court, 
that  order  providing  that — 

"The  sums  so  paid  on  said  account  shall  be  taken  into  consideratloa  by  Oia 
court  when  the  compensation  of  said  WlUlam  Aubrey  for  sacb  services  Is 
finally  fixed  by  the  court  for  payment  herein." 

In  pursuance  of  the  orders  mentioned,  the  recdver  made  payments 
to  the  appellee  until  June,  1915.  On  August  23,  1917,  the  court  or- 
dered the  receiver  to  pay  to  the  appellee,  for  services  rendered  by 
him  as  attorney  for  the  receiver,  $250  per  month  from  and  including 
July,  1915,  until  further  ordered  by  the  court;  the  order  providing 
that  the  sums  so  paid  shall  be  taken  into  consideration  by  the  court 
when  the  compensation  of  the  appellee  for  his  services  as  attorney  for 
the  receiver  is  finally  fixed  by  the  court.  By  the  same  order  the  re- 
ceiver was  directed  to  employ  and  avail  himself  of  the  professional 
services  of  the  appellee  in  all  litigation  to  which  th^  receiver  is  a  party 
and  in  all  matters  and  thin^  affecting  said  receivership,  the  prop- 
erty in  the  hands  of  the  receiver  as  such,  and  the  said  receiver  in  his 
official  capacity.  Thereafter  the  Trust  Company  moved  the  court  to 
set  aside  the  order  appointing  the  appellee  attorney  for  the  receiver, 
and  the  above-mentioned  orders  of  January  11,  1915,  and  August  23, 
1917.  By  a  decree  entered  on  the  18th  day  of  December,  1917,  the 
just-mentioned  motion  was  overruled,  the  receiver  was  directed  to  pay 
to  the  appellee  $250  per  month  from  the  tithe  of  his  appointment  as 
general  attorney  for  the  receiver,  less  any  sums  theretofore  paid  to 
him  under  the  orders  of  the  court,  and  it  was  further  ordered  that — 

"Neither  the  law  firm  of  Denman,  XVankUn  ft  Mc€k>wn.  or  either  of  the 
members  of  said  law  firm,  shall  be  or  act  as  attorney  or  counsel  of  f^oyd 
McGown,  receiver  of  this  court,  as  such,  In  any  matter  affecting  this  receiver- 
shlp  or  the  property  In  the  hands  of  said  receiver,  as  such,  or  tha  action  of 
said  receiver  in  his  official  caiMiclty." 

The  appeal  is  from  the  last-mentioned  decree. 

[1-3]  The  record  discloses  nothing  upon  which  to  base  an  attack  up- 
on the  correctness  or  propriety  of  the  decree  af^ealed  from,  unless 
it  is  the  existence  of  a  contract  entered  into  some  time  during  the  year 
1916  between  the  trustee  and  the  law  firm  of  Denman,  Franklu  & 
McGown,  of  which  the  receiver  is  a  member,  by  which  tiiat  firm,  for 
an  agreed  compensation  of  $25,000,  undertook  to  represent  the  trus- 
tee in  all  litigation  affecting  the  trust  estate  held  under  mortgages  or 
deeds  of  trust  in  suit,  and  also  to  represent  the  receiver  in  all  matters 
and  litigation  affecting  the  trust  estate  held  by  him  as  receiver.  Not 
long  before  the  making  of  that  contract  the  trustee  had  terminated  the 
employment  of  the  attorneys  who  had  theretofore  represented  it  in 
the  suit,  and  had  settled  with  them  for  the  services  rendered  under 
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their  employment.  The  fitness  and  competency  of  the  appellee  for  the 
proper  and  efficient  discharge  of  the  duties  of  attorney  for  the  re- 
ceiver were  not  questioned.  That  the  services  he  had  already  ren- 
dered as  such  attorney  at  the  time  the  decree  was  entered  were  rea- 
sonably worth  more  than  the  amount  payable  to  him  under  that  decree 
was  shown  by  evidence  which  was  practically  undisputed.  At  any  time 
the  court  may,  of  its  own  motion  or  at  the  instance  of  an  interested 
party,  order  the  discontinuance  or  reduction  of  the  monthly  payments 
provided  for,  if  it  is  made  to  appear  that  the  services  rendered  or  to 
be  rendered  by  the  appeltee  as  attorney  for  the  receiver  have  been  or 
will  be  properly  compensated  for  by  the  payments  already  made  or  to 
be  made  under  the  orders  of  the  court.  It  was  disclosed  that  the  re- 
ceiver, without  any  order  of  the  'court,  discontinued  the  payment  to 
the  appellee  of  the  monthly  compensation,  and  to  a  considerable  ex- 
tent ceased  to  avail  himself  of  the  services  of  the  appellee  in  matters 
requiring  the  rendition  of  legal  services  to  the  receiver,  because  of  the 
existence  of  the  above-mentioned  contract  between  the  trustee  and  the 
firm  of  which  the  receiver  is  a  member,  and  because  the  trustee  object- 
ed to  the  appellee's  continued  rendition  of  services  as  attorney  for  the 
receiver. 

It  was  for  the  court,  not  for  the  trustee,  to  determine  who  was  to 
render  the  legal  services  required  by  the  receiver  and  to  be  compen- 
sated for  tmder  the  orders  of  the  court.  The  court's  selection  of  the 
agencies  for  the  administration  and  protection  of  the  estate  in  its  cus- 
tody was  not  subject  to  be  set  aside  in  whole  or  in  part  by  the  action 
of  a  party  to  the  cause,  taken  without  the  court's  consent  or  approval. 
It  was  beyond  the  power  of  the  trustee,  the  plaintiff  in  the  suit,  or  of 
the  receiver,  to  substitute  in  the  place  of  the  attorney  selected  by  the 
court  to  represent  the  receiver  a  firm  representing  the  plaintiff  in  the 
suit,  of  which  firm  the  receiver  was  a  member,  entitled  to  share  in  its 
earnings.  It  has  not  been  made  to  appear  that  the  court  abused  its 
discretion  in  making  the  order  appealed  from.  It  was  not  even  made 
to  appear  that  it  would  cost  the  trust  estate  more  for  the  receiver  to 
be  represented  by  the  appellee,  pursuant  to  the  orders  of  the  court, 
than  it  would  be  for  the  court  to  set  aside  those  orders  and  .permit  the 
firm  of  which  the  receiver  is  a  member  to  act  as  the  attorney  for  the 
receiver,  pursuant  to  the  contract  between  that  firm  and  the  plaintiff 
in  the  suit. 

The  aggregate  of  the  stmis  payable  to  the  appellee  under  the  court's 
orders  and  that  properly  chargeable  against  the  trust  estate  for  serv- 
ices rendered  to  the  plaintiff  by  its  attorneys  under  the  above-men- 
tioned contract  may  be  less  than  $25,000.  But  merely  because  it  is 
cheaper,  the  court  is  not  required  to  permit  its  receiver  to  employ  as  his 
attorneys  a  firm  of  which  he  is  a  member  and  which  represents  one 
of  the  parties  to  the  cause.  It  was  for  the  court  to  determine  whether 
the  due  protection  of  the  estate  in  its  custody  required  that  the  receiver 
have  an  attorney  not  in  the  employment  of  a  party  to  the  cause,  and 
one  whose  compensation  would  not  be  shared  in  by  the  receiver.  Il 
is  no  more  than  a  proper  precaution  to  deprive  a  receiver  of  any  in- 
centive to  magnify  the  services  rendered  by  liis  attorney.    An  appro- 
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priate  means  to  that  end  is  the  selection  for  the  position  of  attorney 
for  the  receiver  of  one  in  whose  compensation  the  receiver  has  nc  in- 
terest. 

We  discover  no  error  in  the  action  of  the  court  evidenced  by  the 
decree  appealed  from.    That  decree  is  affirmed. 


UNITED  PRESS  ASS'NS  v.  NATIONAL  NEWSPAPERS  ASSTJ. 

(Circuit  Court  of  Appeals,  Eighth  Clrcnit."  November  21,  1918.) 

No.  6157. 

1.  Appeal  ard  Ebbob  «s»1196(1) — RktbiaI/— Law  or  Case. 

A  decision  on  a  former  writ  of  error  that  plaintiff  was  entitled  to  re- 
cover future  profits  Is  the  law  of  the  case  on  subsequent  trial ;  the  rele- 
vant facts  remaining  the  same. 

2,  Appeal  and  Ehbob  ^=3l062(l) — Harulebs  Ebbob — Subuission  or  Qttes- 

TION  TO  JUET. 

The  erroneous  submission  of  Issues  to  the  lury  Is'harmless,  where  the 
verdict  Is  In  favor  of  the  plaintiff  in  error. 
8.  Appeal  and  Ebbob  «=s>977(1) — ^Denial  or  New  Tbiai<— Abcsb  or  Disckb- 

TIOKT. 

While  ordinarily  the  ruling  of  the  trial  court  on  motion  for  new  trial  is 
not  subject  to  review,  the  motion  being  addressed  to  the  sound  discre- 
tion of  the  court,  yet,  if  an  abuse  of  discretion  is  shown,  the  matter  maj 
be  reviewed. 
4.  New  Tbial  e=oTS{'S) — Gboxtnds — Inconsistent  Vebdict. 

In  an  action  for  breach  of  contract,  where  the  Jury  found  that  de- 
fendant broke  the  contract,  but  awarded  plaintiff  a  much  less  sum  than 
the  undisputed  evidence  showed  it  was  entitled  to  recover,  held,  that 
the  verdict  was  so  inconsistent  that  the  refusal  of  the  trial  court  to 
grant  plaintiff  a  new  trial  was  an  abuse  of  discretion. 
6.  Estoppel  ®=>88(1) — EgmTABU)  EstoppeIi — ^Dahaoes. 

A  telegram  by  plaintiff's  agent,  stating  that  the  damages  for  a  certain 
breach  of  contract  would  not  be  less  tban  $500,  held  not  to  estop  plaintiff 
from  claiming  greater  damages  in  a  subsequent  suit  on  the  contract 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Action  by  the  United  Press  Associations  against  the  National  News- 
papers Association.  There  was  judgment  for  plaintiff  for  part  only 
of  the  recovery  sought,  and  plaintiff  brings  error.  Reversed,  and  new 
trial  ordered. 

G.  B.  Arnold,  of  St.  Louis,  Mo.  (Tyson  Dines,  Jr.,  of  Denver,  Colo., 
and  J.  W.  Curts,  of  Cincinnati,  Ohio,  on  the  brief),  for  plaintiff  in 
error. 

Frank  M.  Lowe,  of  Kansas  City,-  Mo.  (John  T.  Bottom,  of  Denver, 
Colo.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  ELLI- 
OTT, District  Judge. 

GARLAND,  Circuit  Judge.  [1]  This  case  was  before  us  at  a  previ- 
ous term,  and  a  reference  to  the  opinion  then  rendered  is  made  for  a 
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statement  of  facts.  237  Fed.  547,  150  C.  G.  A.  429.  On  the  former 
Avrit  of  error  it  was  decided  that  upon  the  fjicts  found  by  the  trial 
court  the  plaintiff  was  entitled  to  recover  future  profits.-  This  result 
was  reached  by  deciding  that  on  the  facts  found  the  plaintiff  had  not 
^waived  its  right  to  treat  the  contract  between  the  parties  at  an  end  on 
March  13,  1911.  This  is  the  law  of  the  case;  the  relevant  facts  re- 
maining the  same.  The  evidence  whereby  the  defendant  sought  to 
justify  its  breach  of  the  contract  was  not  considered  by  us  when  the 
case  was  here  before,  as  such  a  defense  had  not  then  been  pleaded. 
By  an  amendment  which  is  known  in  the  record  as  the  third  defense 
of  defendants'  second  amended  answer,  the  defense  of  justification  is 
pleaded ;  but,  as  the  jury  found  in  favor  of  the  plaintiff  on  that  issue, 
any  error  committed  by  the  court  in  submitting  to  the  jury  the  evi- 
dence relating  to  justification  was  not  prejudicial,  and  therefore  no 
cause  for  reversal. 

[2]  The  facts  upon  which  we  based  our  decision  when  llie  case  was 
here  before  consisted  largely  of  letters  and  telegrams,  and  this  evi- 
dence was  the  same  on  the  second  trial  of  the  case  as  on  the  first. 
Notwitlistanding  this,  the  trial  court  submitted  the  questions  which  we 
had  decided  to  the  jury.  This  was  error,  but  as  the  jury  found  for 
the  plaintiff  it  was  error  without  prejudice,  and  not  cause  for  reversal. 
[3]  It  is  assigned  as  error  that  the  trial  court  abused  its  discretion 
in  denying  the  motion  for  a  new  trial.  Ordinarily  the  ruling  of  the 
trial  court  on  motion  for  a  new  trial  is  not  subject  to  review,  the  mo- 
tion being  addressed  to  the  sound  discretion  of  the  trial  court.  There 
is,  however,  an  exception  to  this  rule' in  cases  where  the  trial  court  has, 
as  the  law  terms  it,  abused  its  discretion.  Pugh  v.  Bluff  City  Excur- 
sion Co.,  177  Fed.  399,  101  C.  C.  A.  403;  Vallery  v.  Glenwood  Irriga- 
tion Co.,  248  Fed.  483,  160  C.  C.  A.  493. 

[4,  5]  On  the  question  of  damages  there  was  an  item  of  $875  con- 
ceded to  be  due  from  defendant  to  plaintiff  for  services  rendered  un- 
der the  contract.  This  sum,  with  interest,  amounted  to  $1,259.  The 
jury  were  instructed  to  return  a  verdict  for  this  amount  in  favor  of 
the  plaintiff.  The  other  damages  claimed  were  for  future  profits,  had 
the  contract  been  performed  by  defendant.  The  jury  retired  for  de- 
liberation on  their  verdict  June  6,  1917.  On  the  next  day  they  re- 
turned their  verdict  in  favor  of  the  plaintiff  for  $1,259,  as  directed  by 
the  court,  and  assessed  damages  for  future  profits  at  $1.  This  ver- 
dict, being  manifestly  inconsistent  with  the  evidence  and  charge  of  the 
court,  was  not  received,  and  the  court,  at  the  request  of  counsel  for 
both  parties,  resubmitted  the  case  to  the  jury  in  the  following  lan- 
guage: 

"Gentlemen  of  the  Jury,  It  Is  believed  by  counsel  for  each  of  the  parties, 
and  also  by  the  court,  that  your  verdict  Is  Inconsistent,  so  much  so  that  It 
cannot  stand.  Your  verdict  Involves  the  necessary  Implication  that  you  And 
that  the  defendant  broke  the  contract,  but  It  refuses  to  allow  anything  more 
than  merely  nominal  damages;  whereas,  there  Is  no  controversy  whatever  In 
the  case  aa  to  the  approximate  amount  of  that  damage,  and  un^er  these  facta 
appearing  from  the  evidence  In  this  case.  If  you  find  that  the  defendant  broke 
the  contract,  then  the  plalntitT  Is  entitled  to  substantial  damages.  If,  on 
the  other  hand,  you  find  that  the  defendant  did  not  break  the  contract,  then  the 
plaintiff  Is  not  entitled  to  any  damages  at  all — not  even  (1.    It  U  true  that 
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under  fbe  IsBtinictions  of  tbe  ooort  both  of  these  subjects  and  questions  of  lav 
were  left  to  yon — ^tbat  Is,  whether  or  not  the  contract  was  broken,  and  also 
the  amount  of  damage.  Those  questions  still  remain  with  you,  and  are  the 
questions  for  you  to  consider  when  you  go  back  to  the  Jury  room.  If  the 
contract  was  broken  as  charged,  I  repeat,  then  the  plalntifT  Is  entitled  to 
more  than  $1  damages,  under  the  imcontradlcted  evidence;  if  the  deCmdant 
did  not  break  the  contract,  then  the  plaintiff  Is  not  «itltled  to  any  damage*— 
not  even  $1,  and  your  verdict  must  be  consistent  in  that  respect,  so  the  bailUT 
will  hand  you  this  form  of  verdict,  and  you  will  retire  to  further  consider." 

There  was  no  exception  to  this  charge  by  either  party.  In  the  or^f- 
inal  charge  the  court  stated  the  items  of  damage  which  the  plainti£F 
claimed,  and  also  stated  the  total  amount  to  be  $13,017,  irrespective  of 
the  item  of  $1,259.  In  the  supplemental  charge  the  court  stated  that 
ihere  was  no  controversy  whatever  in  the  case  as  to  the  approximate 
amotmt  of  plaintiff's  dsunages,  if  the  defendant  broke  the  contract. 
This  statement  was  true.  The  damages  according  to  the  evidence  of 
the  plaintiff  amounted  to  $13,017.  Conceding  all  that  the  defendant 
claimed  on  the  question  of  damages,  they  amounted  to  $11,317.30.  The 
jury  returned  a  second  verdict  in  favor  of  plaintiff  for  the  sum  of 
$1,259,  as  directed,  and  fixed  the  damages  for  future  profits  at  $500. 
In  explanation  of  the  amount  allowed  for  future  profits,  we  are  re- 
ferred by  counsel  to  a  telegram  sent  by  MJr.  Clayton  D.  Lee,  formerly 
vice  president  of  the  plaintiff,  to  the  defendant,  which  reads  as  follows: 

"New  York,  February  10,  Mr.  P.  O.  Bonflls,  Care  the  Kansas  City  Post, 
ELansas  City,  Missouri.  Our  Kansas  City  manager  reports  that  you  have 
served  notice  on  blm  that  bureau  space  and  proofs  will  be  refused  United 
Press  after  Sunday  unless  your  request  for  a  discontinuance  of  our  day  serv- 
ice Is  granted  refusal  of  access  and  news  wUI  be  plain  breach  of  yonr  contract 
damage  to  us  will  be  not  less  than  five  hundred  dollars.  Our  contract  made 
In  good  faith  will  be  protected." 

This  telegram  was  sent  long  before  this  suit  was  commenced,  and 
was  simply  the  opinion  of  the  sender  of  what  damages  would  be  suf- 
fered in  regard  to  the  items  referred  to  in  the  telegram.  The  state- 
ment that  plaintiff's  damages  would  not  be  less  than  $500  in  no  way 
estopped  the  plaintiff  from  showing  that  they  were  much  more.  If 
this  telegram  had  been  the  only  evidence  in  the  case  on  the  question  of 
damages,  it  would  not  have  supported  a  verdict  for  the  plaintiff  in  any 
sum  whatever.  Neither  can  the  telegram  be  used  to  reduce  the  dam- 
ages actually  proven  to  the  sum  of  $500.  On  the  evidence  the  last 
verdict  was  just  as  inconsistent  as  the  first. 

It  is  otir  opinion  that  the  trial  judge,  being  an  integral  part  of  the 
court  charged  with  the  duty  and  responsibility  of  seeing  that  justice 
was  administered  between  the  parties,  should  have  granted  a  new  trial, 
and  that  his  failure  so  to  do  was  an  abuse  of  his  discretion.  The  jury 
not  only  disregarded  the  undisputed  evidence  in  the  case,  but  also  the 
charge  of  the  court. 

For  the  error  in  refusing  to  grant  a  new  trial,  the  judgment  below 
is  reversed,  and  a  new  trialordered. 
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UNITED  STATES  ▼.  MINCEY. 

(Circuit  Court  ot  Appeals,  Slfth  Circuit    November  8,  1918.) 

No.  3162. 

IirrcBNAi.  Bbtxkuk  «s>46 — Fobfbitubb  ot  Pbofkbtt  UrasD  in  Violations — 

OWNEK'S  InNOCCNOS. 

Where  the  owner  of  an  automobile  sent  an  employ^  therewltb  on  a  law- 
ful errand,  and  tbe  employe  used  It  In  removing  and  concealing  distilled 
spirits  on  Yfhich  the  tax  had  not  been  paid,  with  intent  to  defraud  tue 
United  States,  the  automobile'  is  subject  to  forfeiture,  under  Bev.  St.  S 
3450  (Comp.  St  1916,  {  6352),  despite  the  owner's  innocence  of  any  fraud. 

Batts,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Georgia ;  William  T.  Newman,  Judge. 

Proceeding  by  the  United  States,  imder  Rev.  St.  §  3450  (Comp. 
St.  1916,  §  6352),  for  the  forfeiture  of  one  Ford  automobile,  claimed 
by  James  M.  Mincey.  There  was  a  judgment  for  claimant,  and  the 
United  States  brings  error.    Reversed. 

Hooper  Alexander,  U.  S.  Atty.,  of  Atlanta,  Ga. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

WALKER,  Circuit  Judge.  This  was  a  proceeding  for  the  fur- 
feiture  of  one  Ford  automobile,  on  the  alleged  ground  that,  before  its 
seizure,  it  was  by  one  W.  F.  Mincey  used  m  the  removal  and  for  the 
deposit  and  concealment  of  25  gallons  of  distilled  spirits,  with  in- 
tent to  defraud  the  United  States  of  the  tax  thereon,  which  had  not 
been  paid.    James  M.  Mincey  interposed  a  claim  to  the  automobile. 

In  the  triaJ  it  was  conceded  that  the  automobile  had  been  used,  as 
charged,  in  violation  of  law,  and  for  the  purpose  alleged.  The  evi- 
dence for.  the  claimant  tended  to  prove  that  the  automobile  was  the 
property  of  the  claimant,  who  was  a  farmer  and  merchant  living  in 
Dawson  county,  Ga. ;  that  W.  F.  Mincey  was  in  the  employment  of 
the  claimant,  and  that  on  the  day  in  question  the  claimant  had  sent  W. 
F.  Mincey  in  said  automobile  to  the  town  of  Gainesville,  in  Hall  coun- 
ty, Ga.,  with  instructions- there  to  procure  certain  hardware  and  oth- 
er lawful  merchandise;!  and  that  claimant  had  no  knowledge  of  the 
fact  that  W.  F.  Mincey  would  use  the  automobile  for  any  other  pur- 
pose, and  had  no  reason  to  apprehend  that  W.  F.  Mincey  had  the  pur- 
pose of .  defrauding  the  United  States,  or  would  use  the  automobile 
for  that  purpose. 

Exceptions  were  duly  reserved  to  instructions  of  the  court  to  the 
jury  to  the  effect  that  the  automobile  was  not  subject  to  forfeiture 
if  it  was  used  for  -the  illegal  purpose  charged  without  the  claimant's 
consent,  and  without  reason  on  his  part  to  apprehend  that  it  would  be 
used  for  an  improper  purpose. 

The  proceeding  is  based  upon  the  following  statute:     « 

"Whenever  any  goods  or  commodities  for  or  in  respect  whereof  any  tax  is 
or  slmll  be  imposed,  or  any  materials,  utensils,  or  vessels,  proper  or  intended 
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to  be  made  nse  of  for  or  In  the  making  of  sucb  goods  or  oommodltleB  are  re- 
moved, or  are  deposited  or  concealed  in  any  place,  with  Intent  to  d^rand  tbe 
United  States  of  such  tax,  or  any  part  thereof,  all  sudt  goods  and  com- 
modities, and  all  such  materials,  utensils,  and  vessels,  respectively,  shall  be 
forfeited ;  and  in  every  such  case  all  the  casks,  vessels,  cases,  or  other  pad- 
ages  whatsoever,  •  •  *  respectively  and  every  vessel,  boat,  cart,  carriage, 
or  other  conveyance  whatsoever,  and  all  horses  or  other  animals,  and  all 
things  used  in  the  removal  or  for  the  deposit  or  concealment  thereof,  respec- 
tively, shall  be  forfeited."    R.  a  U.  &  i  3450  (Comp.  St  1916,  |  6352). 

Nothing  in  the  terms  of  this  statute  indicates  an  intention  to  make 
the  right  to  a  forfeiture  dependent  upon  the  property  being  owned 
by  the  person  guilty  of  a  specified  unlawful  use  of  it,  or  upon  the 
fact  that  the  owner  of  the  property  shared  in  the  guilt  of  the  unlaw- 
ful user  of  it  It  has  been  authoritatively  decided  that  under  similar 
statutes  property  may  be  forfeited  for  misconduct  not  participated 
in  by  tiie  owner  of  it.  Dobbins'  Distillery  v.  United  States,  96  U.  S. 
395,  24  L.  Ed.  637;  United  States  v.  Stowell,  133  U.  S.  1,  10  Sup. 
Ct.  244,  33  L-  Ed.  555.  In  each  of  the  cases  cited  the  court  sustsaned 
a  judgment  forfeiting  property  for  an  unlawful  use  of  it  by  a  party 
other  than  the  owner,  to  whom  the  owner  had  intrusted  possession  of 
it  for  an  entirely  lawful  purpose.  It  is  not  a  novelty  to  subject  prop- 
erty used  for  an  unlawful  purpose  to  forfeiture,  though  the  owner 
of  it  was  not  a  participant  in  the  wrongful  conduct,  and  no  criminal- 
ity is  imputed  to  him.  In  the  opinion  rendered  in  tihe  first  cited  case 
it  was  said : 

"Cases  often  arise  where  the  property  of  the  owner  is  forfeited  on  account 
of  the  fraud,  neglect,  or  misconduct  of  those  intrusted  with  Its  possession, 
care,  and  custody,  even  when  the  owner  is  otherwise  without  fault" 

We  understand  it  to  be  settled  that,  tmder  statutes  like  the  one  in 
question,  property  is  subject  to  forfeiture,  though  the  owner  did  not 
share  in  the  guilt  of  the  user  of  it,  to  whom  the  owner  had  intrust- 
ed possession  and  control.  The  Frolic  (D.  C.)  148  Fed.  921 ;  United 
States  V.  One  Black  Horse  (D.  C.)  129  Fed.  167 ;  United  States  v. 
Two  Hundred  and  Twenty  Patented  Machines  (D.  C.)  99  Fed.  559. 
Whether  the  automobile  would  have  been  subject  to  forfeiture  if  the 
person  who  made  use  of  it  for  the  purpose  of  committing  a  fraud  on 
the  public  revenue  had  acquired  possession  of  it  without  the  knowledge 
or  consent  of  the  owner  is  a  question  not  presented  by  the  facts  of 
the  case.  On  the  facts  disclosed,  the  nonparticipation  of  the  owner 
in  the  unlawful  ilse  of  his  property  was  not  a  bar  to  the  forfeiture 
sought.    The  court  erred  in  the  above-mentioned  rulings. 

Because  of  that  error,  the  judgment  is  reversed. 

BATTS,  Circuit  Judge  (dissenting).  The  holding  in  United  States 
v.  Stowell,  133  U.  S.  1,  10  Sup.  Ct.  244,  33  L.  Ed.  555,  that  buildings 
and  fixtures  erected  for  distilling,  and  leased  and  used  for  that  pur- 
pose, may  be  forfeited  for  failure  of  lessee  to  comply  with  the  reve- 
nue laws,  may  be  justified  by  the  owner's  destination  of  the  property 
for  a  business  necessarily  tmder  strict  regulations,  with  knowledge  of 
the  consequences  of  their  infraction. 

To  hold  that  section  3450,  R.  S.  U.  S.  (C<Mnp.  St  1916,  §  6352) 
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subjects  property  designed  for  and  used  in  transportation  generally 
to  forfeiture,  when  used  in  carrying  distilled  spirits  upon  which  the 
tax  has  not  been  paid,  by  one  to  whom  it  has  been  let  for  an  inno- 
cent and  proper  purpose,  the  owner  being  without  fault,  is  to  ascribe 
to  the  legislative  department  an  indifference  to  fundamental  consti- 
tutional principles  not  warranted  so  long  as  another  construction  is 
possible. 

That  the  powers  incidental  to  taxation  are  necessarily  strong,  and 
that  in  tlfcir  practical  administration  inequalities  and  injustices  al- 
most necessarily  result,  can  afford  no  justification  for  the  disregard 
of  basic  rights  which  the  government  was  formed  to  protect. 


BRADlJEi  et  aL  T.  UNITED  STATES. 
(Olrcnlt  Court  of  Ai>peals,  Eighth  Clrcolt    November  26,  1918.) 

No.  4^3. 

1.  Irdiars  «=»38(!^lNTOxicA'nNO-  LaQuoKs— Evidence. 

In  a  prosecution  for  introducing  Intoxicating  liquor  Into  an  Oklahoma, 
county,  evidence  held  sufficient  to  sustain  the  conviction. 

2.  C&nuNAi.  Law  «=>721(&) — Asoukbitt  or  Pbosboutob— Coioient  on  Db- 

fkndant's  Fajlttbe  to  Testift. 

Argument  by  the  attorney  for  the  United  States  that  the  evidence 
against  defendants  was  conclusive,  and  that  It  had  not  been  contradict- 
ed, is  not  objectionable  as  a  conunent  on  the  failure  of  defendants  to  tes- 
tify. 

3.  Cbiminai,  Law  (3=>304(5) — Venub— Judicial  Notice. 

Where  the  evidence  showed  the  location  of  the  ofFense  with  reference 
to  a  dty,  a  river,  and  lines  of  railroad,  the  court  may  take  Judicial  no- 
tice of  the  location  of  the  same,  and  that  the  offense  occurred  In  the 
county  where  prosecution  was  had. 

4.  Cbiminal  Law  e=>S2Q^) — ^TbiaI/— Rkfusai.  of  Iw8tbuctioi»8. 

The  refusal  of  requested  tnatmctlons  covered  by  those  given  Is  not 
error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  CWclahoma ;  Ralph  E.  Campbell,  Judge. 

B.  W.  Bradley,  Frank  James,  and  others  were  convicted  of  intro- 
ducing liquor  into  the  county  of  Muskogee,  state  of  Oklahoma,  and 
defendants  named  bring  error.    Affirmed. 

S.  E.  Gidney,  of  Muskogee,  Okl.  (John  M.  Gidney,  of  Muskogee, 
Okl.,  on  the  brief),  for  plaintiffs  in  error. 

C.  W.  Miller,  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (W.  P.  McGin- 
nis,  U.  S.  Atty.,  of  Muskogee,  Okl.,  Walter  J.  Tumbull,  Asst.  U.  S, 
Atty.,  of  Durant,  Okl.,  and  Alvin  F.  Molony,  Special  Asst.  U.  S 
Atty.,  of  Muskogee,  Okl.,  on  the  brief),  for  the  United  States. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

WADE,  District  Judge.  Plaintiffs  in  error,  with  others,  were  con- 
victed under  an  indictment  charging  introduction  of  liquor  into  the 
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county  of  Muskogee,  state  of  Oklahoma.  Upon  this  appeal  the  sufE- 
ciency  of  the  evidence  is  challenged,  and  other  errors  are  relied  upon. 

Twenty-two  sacks  of  whisky  were  loaded  into  an  ore  car  at  Joplin, 
Mo.,  which  car  was  part  of  a  train  on  the  Missouri,  Oklahoma  & 
Gulf  Railroad,  already  made  up  and  ready  to  leave  the  yards  at  Jop- 
lin, tjo  run  to  Muskogee,  Okl.  The  particular  car  in  which  the  liquor 
was  placed  was  billed  to  Kusa,  Okl.,  40  or  50  miles  south  of  Mus- 
kogee, on  the  Missouri,  Oklahoma  &  Gulf  R^lroad.  Upon  reaching  a 
point  a  short  distance  north  of  the  city  of  Muskogee,  wh#e  the  Mis- 
souri, Kansas  &  Texas  Railway  crosses  the  Missotiri,  Oklahoma  & 
Gulf  Railroad,  the  door  of  the  car  was  opened,  and  the  sacks  of  liq- 
uor were  dropped  out  along  the  right  of  way  by  parties  in  the  car,  who 
jumped  out,  and  were  promptly  arrested  by  officers  lying  in  wait. 
These  officers  had  been  advised  of  the  loading  of  the  liquor  upon  the 
train  by  an  officer  at  Joplin. 

Defendant  James  was  arrested  while  in  the  act  of  picking  up  one 
of  the  sacks  of  liquor.  Defendant  Bradley  was  shown  to  have  pro- 
cured one.  Jones,  his  employe,  to  take  his  (Bradley's)  horse  and  get 
a  wagon  to  meet  this  train,  advising  Jones  that  he  had  a  t^ephone 
message  from  Joplin  to  have  some  one  meet  the  train. 

[1]  1.  Defendants  each  contend  that  the  evidence  is  insufficient  to 
warrant  a  verdict  of  guilty.  Wfe  have  gone  over  the  record  care- 
fully, and  we  are  satisfied  that  the  evidence  is  ample  to  sustain  the 
guilt  of  each  of  the  defendants. 

As  to  James,  there  was  no  direct  evidence  that  he  had  alighted  from 
the  car;  but  the  evidence  does  show  that,  about  9  or  10  o'clock  at 
night,  Deputy  Sheriff  Hughes  and  five  or  more  other  parties  went 
out  upon  the  right  of  way,  responding  to  the  information  from  an 
officer  at  Joplin  that  this  liquor  was  on  the  train,  and  "paired  off'  in 
different  positions  along  the  railway,  and  waited  something  like  2Vo 
hours  before  the  train  arrived.  They  had  a  full  view  of  the  right 
of  way.  It  was  not  at  a  point  where  pedestrians  would  travel,  nor 
where  there  was  occasion  for  travel  along  the  right  of  way,  or  ad- 
jacent thereto.  James  was  not  seen  by  these  watchers  untU  he  was 
caught  in  the  very  act  of  stooping  over  one  of  the  sacks  of  liquor 
which  had  been  dropped  from  the  car.  He  was  practically  in  pos- 
session of  the  contraband  liquor.  His  acts  and  conduct  corresponded 
with  the  acts  and  conduct  of  the  other  defendants  who  had  dighted 
from  the  train.  He  was  right  beside  the  train.  It  must  be  quite  ap- 
parent that  he  was  not  on  the  right  of  way  before  the  train  arrivwl, 
or  he  would  have  been  observed  by  the  men  in  waiting. 

"He  was  starting  to  pick  up  a  sack  of  whisky — ^bent  over  It  and  took  both 
bands,  and  tbe  sack  ot  whisky  was  right  along  by  the  track.  He  Just  bent 
over  and  was  In  the  act  of  picking  up  this  sack." 

His  presence  there,  and  his  acts  and  conduct,  clearly  indicated  an 
association  with  the  others  arrested  at  that  time.  There  can  be  no 
question  but  what  the  evidence  was  ample  to  sustain  conviction. 

The  defendant  Bradley  was  the  proprietor  of  a  store,  and  John 
Paul  Jones  was  in  his  employment.  On  the  day  the  liquor  was  trans- 
ported, Bradley  told  Jones  of  receiving  a  telephone  message  from 
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JopKn  to  have  some  one  meet  the  train,  "at  this  first  cut  outside  of 
the  yards" ;  told  him  to  take  the  horse  and  wagon,  and  to  go  through 
a  certain  gate  near  the  cut,  and  told  him  that  probably  he  could  get 
a  couple  of  cases  of  whisky  cheap  by  hauling  it.  Jones  executed  his 
request  and  was  there  at  the  proper  place — waiting  in  the  darkness 
ready  to  receive  the  shipment  of  liquor. 

It  is  clearly  shown  that  Bradley  had  full  knowledge  that  the  liquor 
was  coming,  and  where  the  liquor  was  to  be  unloaded  from  the  car, 
and  that  he  had  the  responsibility  of  havii^  it  carted  away  from  the 
right  of  way.  There  can  be  no  question  about  the  sufficiency  of  the 
evidence  as  to  this  defendant. 

[2]  2.  Complaint  is  made  because  the  attorney  for  the  United 
States,  in  his  argument  to  the  jury,  stated  that — 

"The  evidence  against  said  defendants  was  conclusive  and  convincing  of 
th^r  guilt,  and  the  said  evidence  had  not  been  contAdicted  or  denied,  there- 
by calling  to  the  attention  of  the  jury  the  tact  that  said  d^endants  had  not 
taken  the  stand  to  testify  la  their  behalf." 

That  there  was  no  error  in  the  remarks  of  coimsel  is  settled  by 
the  holding  of  this  court  in  Rose  et  al.  v.  United  States,  227  Fed.  35/, 
142  C.  C.  A.  53. 

[3]  3.  It  is  contended  that  the  government  failed  to  prove  the 
venue.  It  was  clearly  proven  that  the  liquor  was  unloaded  from  the 
interstate  train  three  quarters  of  a  mile  north  of  where  the  Missou- 
ri, Kansas  &  Texas  Railway  crosses  the  Missouri,  Oklahoma  &  Gulf 
Railroad,  north  of  Muskogee,  between  what  is  known  as  the  Katie 
crossing  and  the  Arkansas  river — a  short  distance  north  of  the  city 
of  Muskogee.  The  court  taking  judicial  notice  of  the  river,  and  the 
lines  of  railway,  and  the  city  of  Muskogee,  there  can  be  no  question 
about  the  venue  having  been  established. 

[4]  4.  Error  is  assigned  as  to  the  refusal  to  give  certain  instruc- 
tions asked  by  the  defendants.  A  careful  examination  of  the  instruc- 
tions given  by  the  court  satisfies  us  that  the  substance  of  the  instruc- 
tions asked  were  incorporated  in  the  charge  of  the  court. 

5.  There  was  no  error  in  that  portion  of  the  instruction  referred 
to  in  the  fourteenth  assignment  of  error.  Fielder  et  al.  v.  United 
States,  227  Fed.  832,  142  C.  C.  A.  356. 

Upon  the  whole  record,  the  judgment  against  each  defendant  is 
affirmed. 
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FRIKI>UAN  ▼.  VANDAUA  B.  CO. 

(Circuit  Court  of  Appeals,  Eighty  Circuit    October  281  VttB.) 

No.  6009. 

1.  Railroads  «=>358(1) — Injuhies  to  Sebvant  or  Aitothkb  BoASt—Joun  Vat 

OF  Railway  Pbopebtt^Oabe. 

While  the  law  of  Illinois  requires  each  company,  in  case  of  Joint  use 
of  railway  pr<q;>«rt7,  to  ezerdse  ordinary  care  for  the  safety  of  em- 
ployes of  the  other  company  while  on  the  property,  held,  that  defendant, 
which  owned  Its  own  right  of  way,  was  under  no  duty  to  guard  the  same 
for  employes  of  another  corporation,  whose  terminal  facilities  It  used; 
there  being  no  usage  of  defendant's  right  of  way  by  such  employes. 

2.  RaiI/Boads  «=9266 — Liabtltty  fob  Tobts— Relation  of  Coxfahixs. 

Defendant  raUroad  company  held  a  stockholder  in  a  corporation  fnr. 
nlshlng  railroads  with  terminal  facilities,  which  relation  fnmlshed  no 
basis  for  any  tort  U&bllity  for  injuries  to  employes  of  the  terminal  com- 
pany. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  E^er,  Judge. 

Action  by  Bettie  Friedman,  administratrix  of  the  estate  of  William 
G.  Richardson,  deceased,  against  the  Vandalia  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

David  Goldsmith,  of  St.  Louis,  Mo.  (M.  N.  Sale,  of  St.  Louis,  Mo, 
on  the  brief),  for  plaintiff  in  error. 

Truman  Post  Young,  of  St.  Louis,  Mo.  (S.  W.  Fordyce,  Jr.,  John 
H.  Holliday,  and  Thomas  W.  White,  all  of  St.  Louis,  Mo.,  on  the 
brief),  for  defendant  in  error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

STONE,  Circuit  Judge.  Writ  of  error  from  directed  verdict  favor- 
ing defendant  in  a  personal  injury  death  claim  brought  by  an  admin- 
istratrix. 

The  deceased  was  a  car  inspector  employed  by  the  Terminal  Rail- 
road Association  of  St.  Louis.  At  the  conclusion  of  inspections  he, 
with  two  others,  left  the  yards  of  the  Terminal  in  the  dark  of  early 
morning  to  carry  the  inspection  reports  for  filing  to  an  office  some  dis- 
tance away.  The  route  taken  and  intended  to  be  pursued  was  wester- 
ly along  a  Terminal  track,  across  a  Terminal  bridge  over  Cahokia 
creek,  tihence  a  short  distance  further  on  the  Terminal  track  to  a  path 
which  led  down  to  a  street  which  passed  near  the  office.  About  40 
feet  east  of  Cahokia  creek  this  trade  is  crossed  by  a  Vandalia  track, 
which  continues  westerly  across  the  creek  on  a  Vandalia  bridge  locat- 
ed a  few  feet  north  of  the  Terminal  bridge.  This  Vandalia  bridge  was 
built  prior  to  the  Terminal  bridge  and  t&  Vandalia  right  of  way  over 
the  creek  reaches  to  near  the  north  side  of  the  Terminal  bridge.  There 
IS  a  space  upon  this  right  of  way  between  the  two  bridges  which  is  un- 
protected at  either  bank.  Upon  the  morning  of  the  injury  the  three 
men  had  crossed  the  above  track  intersection  and  were  approaching  the 
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Terminal  bridge,  which  they  intended  to  cross.  Supposing  that  he 
was  stepping  upon  a  plank  at  the  end  of  the  Tenninal  bridge,  the  de- 
ceased mistakenly  stepped  into  the  east  end  of  the  open  space  between 
the  two  bridges.  As  correctly  said  by  plaintiff  in  her  statement  of  the 
case,  he  "was  proceeding  along  or  near  the  Tenninal  track,  with  the 
intention  of  crossing  the  Terminal  bridge;  it  being  dark,  so  that  he 
could  not  clearly  see  where  he  was  going,  he  fell  into  this  hole." 

[  1  ]  Several  questions  have  been  presented  by  counsel  and  examined 
by  the  court,  but  it  is  unnecessary  here  to  treat  but  one  proposition: 
Did  the  defendant  (Vandalia)  owe  any  legal  duty  to  the  deceased  to 
guard  the  east  end  of  this  opening?  The  duty  intended  and  necessary 
to  be  found  is  one  due  the  deceased,  and  one  due  at  the  time  of  the  in- 
jury and  in  connection  with  the  place  and  circumstances  thereof. 

Plaintiff  bases  her  contention  tiiat  such  duty  existed  upon  the  theorj* 
that  defendant  was  a  joint  user  with  the  Terminal  of  a  common  yards 
at  the  place  of  the  accident.  The  law  of  Illinois,  the  place  of  this  in- 
jury, is  that  joint  usage  of  railway  property  involves  certain  duties  of 
care  by  each  railway  toward  the  employes  of  the  other.  The  limits  of 
this  rule  seem  to  be  that  such  a  railway  owes  to  such  employes  the 
duty  of  ordinary  care  for  their  safety  while  they  are  on  its  property 
in  the  discharge  of  their  duties. 

"Under  the  facts,  as  the  jury  must  have  found,  the  appellant  owed  the 
same  duty  to  the  servants  of  the  Michigan  Central  Company,  when  crossing 
the  former's  tracks  In  the  r^^ilar  dlscdiarge  of  their  duties,  that  it  did  to  its 
own  serrants  when  crossing  the  same  tracks."  111.  C.  B.  B.  Co.  v.  Frelka,  110 
m.  496. 

"The  evidence  warranted  the  Jury  In  believing  that  the  inspection  at  these 
tracks  was  made  in  the  regular  course  of  business  pursuant  to  the  under- 
standing of  the  two  roads.  Under  these  circumstances,  plaintiff,  while  work- 
ing as  injector  for  the  Pere  Marquette,  was  not  a  mere  licensee,  but  was 
there  by  defendant's  Invitation,  in  the  course  of  defendant's  business  as -owner 
and  possessor  of  the  premises  in  which  plaintiff's  employer,  under  a  business 
arrangement,  was  transacting  its  own  business.  The  defendant,  therefore, 
owed  him  a  duty  to  exercise  ordinary  care."  Arens  v.  Chicago  June.  By.  Co., 
159  111.  App.  427. 

To  the  same  effect  is  a  portion  of  a  quotation  made  in  plaintiff's  brief 
from  1  White  on  Personal  Injuries  on  Railroads,  par,  229,  as  follows: 

"Where  different  companies  use  the  same  track,  depots,  or  yards,  each  com- 
pany will  be  held  liable  for  a  failure  to  use  ordinary  care  for  the  protection, 
not  only  of  its  own  employes  but  also  of  those  of  the  other  company,  rightfully 
on  the  premises,  in  the  discharge  of  their  various  duties." 

In  other  words,  the  use  of  the  railway's  property  by  the  foreign  em- 
ploye must  be  in  the  necessary  or  natural  performance  of  his  work. 
Here  each  road  owned  its  separate  right  of  way,  tracks,  and  bridges. 
None  of  deceased's  duties  required  or  naturally  caused  him  to  use  the 
Vandalia  property  in  the  course  of  his  work  for  the  Terminal.  No  li- 
censed usage  thereof  by  him  or  other  inspectors  was  shown,  but,  on 
the  contrary,  a  usage  of  the  Terminal,  and  not  the  Vandalia,  right  of 
way  in  this  vicinity.  At  the  time  of  the  injury  deceased  was  not  know- 
ingly or  intentionally  on  or  using  the  Vandalia  right  of  way.  In  short, 
no  general  duty  of  his  employment  carried  him  opto  the  Vandalia 
right  of  way  near  this  place ;  the  particular  duty  which  then  engaged 
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him  did  not  carry  him  there,  and  had  nothing  to  do  with  the  Vandalia, 
and  no  right  by  user  is  claimed  or  shown,  but  the  opposite.  We  con- 
clude that  no  such  duty  to  deceased  from  defendant  as  claimed  existed. 

[2]  This  conclusion  is  not  shaken  by  the  contractual  relations  be- 
tween the  two  companies.  Those  relations  were  as  follows :  The  Ter- 
minal Association  is  a  corporation  organized  by  various  railways  (in- 
cluding defendant)  entering  St.  Louis  for  terminal  purposes.  Its  stock 
is  held  in  equal  shares  by  these  railways.  Under  a  contract  between 
it  and  the  various  railways  they  are  given  joint  use  of  its  properties; 
it  is  bound  to  receive,  deliver,  and  transfer-  all  of  their  traffic ;  they 
each  appoint  a  member  of  its  board  of  directors,  which  board  governs 
the  Terminal  Company ;  they  pay  for  such  services  a  sum  slightly  in 
excess  of  the  expenses,  with  a  limited  responsibility  for  deficits ;  three- 
fourths  of  the  directors  determine  as  to  additions  and  betterments,  if 
such  require  stock  or  bond  issues  or  contributions  from  the  railways ; 
cost  of  replacement  of  destroyed  property,  beyond  insurance,  is  to  be 
borne  by  the  railways;  all  subordinate  officers  and  employes  of  the 
Tenrfinal  Company  are  subject  to  removal  on  request  in  writing  by 
any  of  the  railways,  and  for  good  cause  shown.  Tfie  relation  of  the 
Vandalia  to  the  Terminal  is,  in  legal  terms,  as  a  stockholder,  and  as  a 
party  contracting  for  the  use  of  the  services  of  that  company.  These 
relations  constitute  no  basis  for  any  tort  liability  for  injuries  to  Ter- 
minal employes. 

The  judgment  is  affinned. 


3 


BENTAIiL  V.  UNITED  STATE& 

(Clrcnit  Court  of  Appeals,  Eigbtb  Circuit.    October  28,  191&) 

Na  5117. 

Witnesses  «=396(3) — Examination — Subhebuttal. 

Where  defendant  on  cross-examination  was  asked  If  be  had  an  identi- 
fied conversation,  and  he  not  only  denied  having  said  the  things  to  whicb 
his  attention  was  directed,  but  gave  his  anderstanding  of  the  conversa- 
tion, and  the  government  in  rebuttal  placed  a  witness  on  the  stand  who 
contradicted  him,  defendant  on  snrrebuttal  Is  not  entitled  to  again  give 
bis  versicm. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;  Wilbur  F.  Booth,  Judge. 

Jacob  O.  Bentall  was  convicted  of  aiding,  abetting,  counseling,  com- 
manding, and  inducing  another  to  refuse  to  register  for  military  serv- 
ice, pursuant  to  Act  May  18,  1917,  c.  15,  §  5,  40  Stat.  80,  and  he  brings 
error.    Affirmed. 

T.  E.  Latimer,  of  Minneapolis,  Minn.,  for  plaintiff  in  error. 
Alfred  Jaques,  U.  S.  Atty.,  of  Duluth,  Minn.,  for  defendant  in  error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

STONE,  Circuit  Judge.  Writ  of  error  from  a  conviction  for  aid- 
ing, abetting,  counseling,  commanding,  and  inducing  one  John  F.  Kas- 
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suhe  to  willfully  fail  and  refuse  to  register  for  military  service  pur- 
suant to  section  5  of  the  act  of  May  18,  1917,  entitled  An  act  to  au- 
thorize the  President  to  increase  temporarily  the  military  estab- 
lishment of  the  United  States." 

Three  errors  are  assigned.  Two  of  these  zre  the  same  in  substance,. 
and  attack  the  sufficiency  of  the  evidence  to  justify  the  verdict  of 
guilty.  The  evidence  has  been  carefully  examined,  and  we  have  no 
doubt  of  its  sufficiency  to  sustain  the  verdict. 

The  other  error  relates  to  the  refusal  of  the  court  to  permit  defend- 
ant to  answer  a  certain  question  asked  of  him  on  surrebuttal.  While 
he  was  on  the  stand  in  his*  own  defense  he  was  cross-examined  as 
follows : 

"Q.  Didn't  the  sheriff  ask  you  if  you  bad  a  man  working  for  you  that  had 
not  registered?    A.  He  did. 

"Q.  Then  you  had  that  tal&  about  the  boy?  A.  John  waa  not  there  at  the 
time. 

"Q.  And  did  yon  say  to  the  sheriff  yon  didn't  have  a  man  working  there 
who  had  not  registered,  and  that  there  had  been  nobody  working  on  your 
place  that  failed  to  register?    A.  I  did  not  say  that. 

"Q.  You  did  not  say  that?  A.  No,  sir;  I  told  him  I  had  a  boy;  his  fa- 
ther and  this  boy.  The  father  waa  working  there;  the  two  of  them  came 
about  the  3rd  of  Jnly.    They  were  working  at  my  place  at  that  time. 

"Q.  I  am  asking  yon  whetlier  you  didn't  say  to  the  sheriff  of  Meeker  coun- 
ty that  there  hadn't  been  anybody  working  on  your  place,  fiirm,  that  sum- 
mer, that  failed  to  register?    A.  No,  sir;    I  did  not, 

"Q.  Then,  if  he  daimed  that  you  did  say  that  to  him,  he  ia —  A.  He  la 
mistaken,  absolutely. 

"Q.  Then  the  sheriff  asked  you  how  it  was  that  the  rumor  started  that 
there  was  a  man  out  there  that  was  not  registered?    A.  No,  sir. 

"Q.  Do  yon  remember  of  tiavlng  said  to  the  sheriff,  in  that  conTenation, 
that  yon  had  started  that  rumor  to  fool  the  goTerument?    A.  No,  sir. 

"Q.  But  that  he  was  too  good  a  frigid  of  yours,  and  you  did  not  want 
to  fool  him,  and  that  there  was  nothing  in  It?  A.  The  boy  had  been — this 
boy  who  was  working  for  us  at  the  time  had  been — ^Interviewed  l^  the  sheriff 
in  ^he  northern  county  from  which  he  came,  up  near  RicbTlUe.  nils  is  the 
way  that  happened — 

"Q.  What  happened?  A.  The  Impression  Mayor  Konshak  may  have  spoken 
of — this  boy  said  a  sheriff  there  had  interviewed  him,  and  he  had  evaded  the 
question  of  his  age  for  the  purpose  of  some  Joke.  What  that  was,  I  don't 
know,  but  they  were  sort  of  neighbors  and  he  was  Joking  with  him. 

"Q.  I  should  tliink  it  was  a  Joke.  ^  I  did  not  say  so;  that  is  what  the 
boy  said  about  the  former  Interview  by  a  sheriff.  And  I  said,  'How  old  a 
boy?*  That  was  this  l)oy,  John  McFadden.  Then  I  said  to  Mr.  Konshak,  I 
would  not  do  that  which  that  boy  did  with  the  other  sheriff — perfectly  legiti- 
mate. I  said  to  Mr.  Konshak,  'You  are  a  friend  of  mine,  and  I  would  not 
try  to  fool  you  as  the  sheriff  np  in  the  other  county.' 

"Q.  Didn't  you  say  to  him  you  didn't  start  that  rumor  to  fool  the  govern- 
ment, but  you  would  not  fool  him;  you  are  too  good  a  friend?  A.  No,  sir; 
did  not" 

The  government,  in  rebuttal,  placed  the  sheriflf  upon  the  stand,  who 
testified  as  follows: 

'  "Q.  At  that  time  did  you  have  a  conversation  with  him  in  regard  to  reg- 
istration?   A.  I  had. 

"Q.  Did  you  ask  lilm  whether  there  was  anybody  on  his  farm,  or  had 
been  anybody  on  his  farm,  that  failed  to  raster?    A.  I  did. 

"Q.  And  what  did  he  say?  A.  He  said,  'No.'  Of  course,  he  said — when 
I  aidced  him  that,  if  he  bad  any  man  on  his  farm,  or  his  working  man,  which 
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did  not  register,  or  If  be  had  any  under  the  age  of  registration  age,  that 
didn't  register  during  the  registration  time,  and  he  says,  'Yea,  I  have  a  cou- 
ple of  men  working  here  for  me;  always  'thought  they  was  going — something 
similar — I  can't  remember  the  exact  words;  he  said  something  sdmllar,  If 
they  would  ask  him  he  would  say,  'No,  I  had  men  that  didn't  register;'  and 
he  says  he  didn't  like  to  lie  to  me,  and  he  says  he  had  one  which  was  too 
young  and  one  which  was  too  old;  that  is  the  reaaoa  he  didn't  raster. 
Then  I  asked  him  If  be  ever  had  a  man  daring  that  time  that  w<»ked  for 
him  that  did  not  register,  and  he  said,  'No.' " 

Upon  surrebuttal,  the  defendant  was  asked  concerning  that  con- 
versation, which  resulted  as  follows : 

"Q.  What  was  said  at  that  conversation?    A.  Mr.  Konshak — 

"Mr.  Jacques:  Objected  to,  not  being  pr(^>er  rebuttal;  the  witness  haT- 
ing  gone  over  the  conversation  on  cross-examlnatioa,  and  denied  be  said 
what  the  witness  said  he  said. 

"The  Court:  I  think  the  question  was  asked  In  direct  examination  wheth- 
er he  made  certain  statements,  and  he  said  he  did  not  Now,  the  ^eiiff 
was  called  simply  to  prove  that  he  did  make  that  particular  statement  It 
doesn't  seem  to  me  It  Is  proper  rebuttal;  wbat  the  conversation  was  would 
not  be  material.  He  has  already  denied  making  the  statement  specified  In 
the  question  that  was  put  to  him.    That  is  as  far  as  It  is  necessary  to  ga 

"Mr.  Latimer:  Exception." 

We  think  the  court  made  no  substantial  error  in  its  ruling.  The 
defendant  had  been  asked  on  his  cross-examination  if  he  had  a  certain 
identified  conversation.  He  not  only  denied  having  said  the  things  to 
which  his  attention  was  directed,  but  went  further  and  stated  his  un- 
derstanding of  what  was  there  said.  The  purpose  of  the  cross-exam- 
ination was  evidently  solely  to  lay  the  gp-ound  for  impeachment  by 
proof  that  he  had  made  the  statement  incorporated  in  the  inquiry.  That 
statement  in  substance  was  covered  by  the  testimony  of  the  sheriff  in 
rebuttal.  As  said  above,  defendant  not  only  deniecl  this  statement  in 
the  cross-examination,  but  he  went  further  and  gave  his  version  of 
what  was  there  said.  How  could  he  add  to  that  situation?  The  jury 
had  clearly  his  version  and  that  of  the  sheriff.  The  question  was  ob- 
jected to  as  not  proper  rebuttal,  and  that  objection  was  properly  sus- 
tained. 

The  judgment  is  affirmed. 


NUIiOMOLINB  CO.  v.  DICKINSON,  District  Judge,  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    November  27,  1S18.) 

No.  2305. 

iNJUNOnoN  $=3189 — ScoPK  OP  Reuef. 

Where  petitioner  contended  Its  Invert  sugar  was  of  special  and  superior 
kind,  one  who  unfairly  obtained  petitioner's  formula,  and  from  a  faitblees 
employs  obtained  the  names  of  petitioner's  customers,  to  whom  be  sold 
sugar  made  under  the  formula  at  a  reduced  price,  will  not  be  restrained 
from  selling  any  kind  of  invert  sugar  to  such  customers,  as  petitioner  as- 
serted they  desired  only  sugar  having  the  characteristics  of  Its  brand. 

Petition  for  Mandamus  to  the  District  Court  of  the  Umted  States 
for  the  Eastern  District  of  Pennsylvania. 
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Petition  by  the  Nulomoline  Company  for  a  writ  of  mandamus 
against  Oliver  B.  Dickinson,  District  Judge,  to  require  the  insertion  of 
certain  provisions  in  the  decree  entered  by  the  District  Court  pursuant 
to  the  decision  in  Nulomoline  Company  v.  Stromeyer,  249  Fed.  597, 
C.  C.  A. .    Petition  denied. 

Chester  N.  Farr,  Jr.,  of  Philadelphia,  Pa.,  for  petitioner. 
Michael  J.  Ryan,  of  Philadelphia,  Pa.,  opposed. 

.Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  This  petition  grows  out  of  the  de- 
cision in  Nulomoline  Co.  v.  Stromeyer  (C.  C.  A.  3)  249  Fed.  597, 

C.  C.  A. .    After  that  decision  a  decree  was  entered  by  the  District 

Court  for  the  Eastern  District  of  Pennsylvania  that  was  intended  to 
carry  out  our  directions,  and  no  complaint  is  made  of  its  provisions, 
except  in  one  particular.  The  company  asked,  and  the  District  Court 
refused,  the  insertion  of  the  following  paragraph : 

"The  said  Julius  Stromeyer  Is  enjoined  and  restrained  from  at  any  time 
hereafter  selling  any  products  of  invert  sugar,  manufactured  in  any  manner 
or  by  any  formulas  whatsoever,  whether  those  of  the  said  Julias  Stromeyer, 
or  those  used  by  the  plaintiff  company,  or  otherwise,  to  any  customers  pre- 
viously the  customers  of  the  plaintiff  company,  whose  names  were  disclosed  to 
tbe  said  Julius  Stromeyer  hy  the  said  Maxwell  Tausek,  the  plalntitTs 
former  employ^.    •    •    •" 

The  present  petition  asks  us  to  direct  the  court  below  to  adopt  the 
foregoing  paragraph,  or  its  equivalent.  The  company  insists,  that  as 
Stromeyer,  by  his  unlawful  conduct  with  Tausek,  has  taken  away 
certain  of  the  company's  former  customers,  he  should  be  wholly  and 
forever  prevented  from  selling  to  these  customers  any  invert  sugar, 
no  matter  how,  or  when,  or  by  whom,  such  sugar  might  be  manufac- 
tured. In  our  opinion  the  authorities  to  which  we  have  been  referred 
(Witkop  Co.  V.  Boyce,  61  Misc.  Rep.  126,  112  N.  Y.  Supp.  874;  s. 
c,  64  Misc.  Rep.  374,  118  N.  Y.  Supp.  461 ;  Witkop  Co.  v.  Great  At- 
lantic &  Pacific  Tea  Co.,  69  Misc.  Rep.  90,  124  N.  Y.  Supp.  956;  Peo- 
ple's Coat  Co.  V.  Light,  171  App.  Div.  671,  157  N.  Y.  Supp.  15 ;  Vulcan 
Co.  v.  American  Can  Co.,  72  N.  J.  Eq.  387,  67  Atl.  339,  12  L.  R.  A. 
[N.  S.]  102;  Stevens  v.  Stiles,  29  R.  I.  399,  71  Atl.  802,  20  L.  R.  A. 
[N.  S.]  933,  17  Ann.  Cas.  140;  Empire  Laundry  Co.  v.  Lozier,  165 
Cal.  95,  130  Pac.  1180,  44  L.  R.  A.  [N.  S.]  1159,  Ann.  Cas.  1914C, 
628;  Grand  Union  Tea  Co.  v.  Dodds,  164  Mich.  50,  128  N.  W.  1090, 
31  L.  R.  A.  [N.  S.]  260),  do  not  go  as  far  as  this,  and  we  do  not  think 
the  principles  that  underlie  them  support  the  petition. 

The  theory  of  the  bill  is  that  the  company's  secret  process  produces  a 
kind  of  invert  sugar  so  characteristic  and  so  marked  as  to  be  superior 
to  the  product  of  its  competitors.  Nulomoline,  although  belonging  to 
the  class  of  invert  sugars,  is  said  to  stand  apart,  and  therefore  a  cus- 
tomer that  orders  it  does  not  receive  what  he  wants,  if  he  is  given  an- 
other invert  sugar.  The  gravamen  of  the  charge  is  that  Stromeyer 
unfairly  obtained  knowledge  of  the  company's  process,  made  Nulo- 
moline thereby,  and  sold  it  at  a  lower  price  to  certain  consumers,  who 
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had  theretofore  been  customers  of  the  company;  thdr  names  having 
been  obtained  by  Stromeyer  from  the  faithless  employe.  Presumably, 
what  the  customers  wanted  was  a  sugar  that  had  the  special  charac- 
teristics of  Nulomoline,  and  this  they  not  only  believed  themselves  to 
be  getting,  but  they  actually  got,  although  under  another  name.  This 
unfair  practice  has  been  forbidden  by  the  decree,  and  we  think  the 
company  is  not  entitled  to  the  additional  provision  for  which  it  asks  in 
the  paragraph  quoted,  which  indeed  amounts,  not  only  to  the  future 
prevention  of  a  wrong,  but  to  the  infliction  of  a  punishment  as  a  pen- 
alty for  the  past.  Because  Stromeyer  has  sold  Nulomoline  unfairly, 
and  has  thereby  taken  away  (at  least  for  the  present)  certain  customers 
that  wanted  this  product,  we  are  asked  to  decree  that  he  shall  no  longer 
sell  to  these  customers  invert  sugar  of  any  kind,  made  at  any  time,  by 
any  process,  or  by  any  person.  Now,  if  all  invert  sugars  were  so 
much  alike  that  one  was  practically  identical  with  another,  some  sup- 
port might  be  found  in  the  cases  for  the  proposition  that  Stromeyer 
should  not  be  allowed  to  profit  by  the  trade  he  had  unfairly  acquired ; 
but,  as  we  have  already  said,  the  company's  theory  is  that  Nulomoline 
is  distinctive,  so  good  that  no  other  variety  will  take  its  place,  and,  if 
that  be  so,  the  company  obtains  adequate  relief  when  Stromeyer  is 
prevented  from  making  and  selling  its  peculiar  product.  If  its  former 
customers  want  Nulomoline,  they  can  no  longer  get  it  from  Stromeyer, 
and  must  go  back  to  the  company ;  but  if  they  want  Syrline,  or  some 
other  sugar,  from  Stromeyer,  we  do  not  see  our  way  to  deny  him  the 
right  to  supply  them.  He  has  made  Syrline  for  years,  and  has  a  right 
to  sell  it  for  what  it  is ;  but,  of  course,  he  cannot  sell  it  as  Nulomoline, 
nor  can  he  make  Nulomoline,  and  sell  it  as  Syrline,  in  order  to  keep 
these  particular  customers  or  to  gain  others. 

The  proposed  paragraph  is  too  sweeping,  and  the  District  Judge 
was  right  in  refusing  to  adopt  it. 

The  petition  is  therefore  refused. 


ST.  LOUIS  MERCHANTS'  BEIDGE  TERMINAL  RT.  CO.  ▼.  MUNGEB. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Octot>er  28,  191&) 

No.  5116. 

Oabbiebs  «=s348(3) — Passengebs — Injubt — ^Inettbuctionb. 

In  an  action  by  plaintiff,  struck  by  defendant's  engine  at  one  of  Its 
pa'ssenger  stations,  &fUir  he  luid  passed  through  the  gates,  whlcb  bad 
been  unlocked  by  the  gateman,  who  announced  plaintiff's  train,  etc.,  in- 
structions on  invitation  to  plaintiff  to  pass  through  gate,  etc.,  held  to 
correctly  announce  the  law. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri;  David  P.  Dyer,  Judge. 

Action  by  Carlton  A.  Munger  against  the  St.  Louis  Merchants' 
Bridge  Terminal  Railway  Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed.  ' 
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T.  M.  Pierce,  of  St.  Louis,  Mo.  (J.  L.  Howell,  of  St.  Louis,  Mo., 
on  the  brief),  for  plaintiff  in  error. 

Marion  C.  Early,  of  St.  Louis,  Mo.  (Edward  E.  Campbell,  of  Louisi- 
ana, Mo.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

STONE,  Circuit  Judge.  This  case,  on  writ  of  error  from  judgment 
for  damages  because  of  personal  injuries,  is  here  for  the  second  time. 
See  246  Fed.  938,  159  C.  C.  A.  210.  The  facts  and  pleadings  neces- 
sary to  understand  the  point  now  presented  are  as  follows : 

Munger  was  struck  by  a  Terminal  Company  engine  at  one  of  its 
passenger  stations.  The  waiting  room  of  this  station  opened  upon 
an  inclosed  space,  separated  from  the  tracks  by  a  high  iron  fence, 
with  sliding  gates,  which  could  be  locked.  These  gates  were  in  charge 
of  a  gateman,  who  controls  the  movement  of  passengers  through  them. 
Munger  was  one  of  a  crowd  of  passengers  in  the  inclosure  waiting  to 
take  a  train.  Upon  its  approach  the  gateman  announced  the  train, 
passed  through  the  passengers  in  the  inclosure,  unlocked  the  south 
gate  nearest  Munger,  went  through,  leaving  that  gate  unlocked,  and 
almost,  if  not  entirely,  closed,  passed  to  the  other  gate  30  feet  distant, 
which  he  unlocked,  but  did  not  open,  turned,  and  stood  watching  the 
ajyproaching  train.  The  testimony  does  not  show  who  afterwards 
opened  the  south  gate,  through  which  Munger  passed,  but  it  is  evident 
that  it  could  have  been  done  only  by  some  passenger  other  than  Mun- 
ger. Munger  was  struck,  not  far  outside  this  gate,  by  a  rapidly  mov- 
ing engine,  while  crossing  an  intervening  track  toward  his  train. 

The  petition  relied  upon  several  acts  of  negligence,  all  connected 
with  the  operation  of  this  engine.  The  answer  was  a  general  denial, 
and  a  plea  of  contributory  negligence  "in  attempting  to  cross  the  rail- 
road tracks  in  front  of,  and  in  close  proximity  to,  a  moving  locomo- 
tive." 

The  proposition  of  error  here  presented  is  that  the  court  did  not 
properly  submit  to  the  jury  the  matter  of  "invitation"  to  Munger  by 
the  company  to  pass  through  the  gates,  and  therefore  onto  the  tracks. 
This  matter  of  invitation  arises  as  bearing  upon  the  legal  status  of 
the  parties  at  the  time  of  injury. 

The  company  requested  the  court  to  charge  a^  follows: 

"The  court  instructs  tbe  jury  that,  if  you  find  and  believe  from  the  evi- 
dence that  the  gate  through  which  the  plaintiff  went  onto  the  platform 
carrying  the  two  tracks  was  open  by  some  unauthorized  person  not  in  the 
employ  of  the  defendant,  St.  Liouis  Merchants'  Bridge  Railway  Company,  and 
the  plaintifE  was  thereafter  injured  by  going  onto  the  south-bound  track  so 
close  to  an  approaching  engine  as  to  render  a  collision  inevitable  and  un- 
avoidable, your  vCTdict  must  be  for  said  defmdant." 

It  also  complains  that  the  court — 

"prominently  left  the  decision  of  the  case  by  the  Jury  to  the  negligence  alone 
of  the  engineer  In  charge  of  the  engine,  and  in  disregarding  the  issue  tendered 
in  the  pleadings  by  the  plaintiff,  as  to  whether  or  not  there  was  an  inyitatiou 
to  pass  through  the  gates  onto  the  platform,  and  in  disregarding  the  defense 
and  denial  of  such  Invitation,  and  in  utterly  disregarding  the  plaintiff's  fail- 
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ure  to  prove  an  Invitation  to  pass  through  said  gates,  althooj^  pleaded  ts 
the  petition." 

Those  parts  of  the  given  charge  relating  to  the  matter  of  invitation 
were  as  follows: 

"The  evidence  here  is  that,  about  the  time  that  train  was  due  to  anive,  an 
agent  and  servant  of  the  defendant  announced  the  train,  and  himself  pdssed 
through  the  middle  gate — two  gates  being  in  use,  the  south  and  the  north 
gate;  that  he  unlocked  the  gate,  went  through  the  gate,  and  out  onto  the 
platform  in  front  of  the  gate.  There  is  no  controversy  about  that  He  says  that 
he  latched  the  gate,  but  did  not  lock  it  One  witness  says  that  he  left  the 
gate  ajar,  neither  locking  nor  latching  it  These  are  questions  that  yon  have 
to  deal  with:  they  are  matters  that  concern  you.  He  says  that,  after  he 
walked  out  of  that  gate,  he  walked  up  the  platform  to  the  other  gate  and  un- 
locked that  It  need  not  be  told  you,  nor  anybody  else  who  Is  an  observer  of 
things,  that  when  the  train  came,  and  the  opportunity  seemed  to  be  there 
presented  for  their  reception  upon  that  train,  the  people  started.  It  Is  esti- 
mated that  from  40  to  75  people  were  behind  that  gate  when  the  train  came. 
Tbey  started  to  go  to  take  the  train,  as  they  were  in  the  habit  of  going  to  that 
train,  and,  as  I  have  said,  a  train  that  had  been  running  there  for  years  be- 
fore this  accident  happened,  niose  are  facts  about  which  there  is  no  con- 
troversy.   •    »    » 

"Something  was  said  in  the  course  of  the  argument,  and  in  an  instruction 
that  I  am  asked  to  give)  you,  about  applying  the  rule  that  it  was  the  duty  of 
the  passenger  [this  plaindff]  at  that  time  .to  stop,  listen,  and  look. 

"The  general  principle  of  law  is  that  one  who  goes  to  a  railroad  statlMi.  and 
purtdiases  a  ticket  for  a  train  due  shortly  afterwards,  is  entitled  to  the  rlgbt 
of  a  passenger  in  crossing  the  track  to  board  the  train  after  it  ha9  been 
announced.  A  passenger  who  is  required  to  cross  a  track  on  which  a  train 
Is  aK>roaching,  in  order  to  board  it,  may  rely  on  the  invitation  of  the  station 
agent  to  cross  at  a  particular  time  as  an  assurance  that  it  may  be  done  In 
safety. 

"It  was  the  duty  of  the  deifmdant  to  use  care  in  seeing  that  pa^engers 
were  not  injured.  If  passengers  go  over,  and  It  is  known  to  the  railroad  com- 
pany that  they  have  to  cross  another  track  to  get  to  the  one  on  which  the 
train  stands,  they  have  a  right  to  assume  that  everything  has  >been  done  to 
provide  for  their  care,  and  und^  sucb  circumstances  the  doctrine  of  'stop, 
look,  and  UstMi'  does  not  apply. 

"I  have  stated  this  to  you  as  clearly  as  I  can.  This  plalntifF  was  there  as 
a  passenger.  If  that  gate  was  unlocked  and  c^en,  and  the  agent  of  the  de- 
fendant announced  the  coming  of  the  train.  It  is  for  you  to  say  whether  that 
was  an  invitation  to  this  passenger,  who  waa  to  board  that  train,  that  every- 
thing was  safe." 

We  consider  that  the  charge  fairly  presented  to  the  jury  the  deter- 
mination of  whether  the  evidence  showed  an  invitation  to  Munger  to 
go  through  the  gate.  We  are  confident  the  evidence  justified  such  a 
submission. 

The  judgment  is  affirmed. 
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PARENT  V.  piooirrBi. 

(Clrcnit  Court  of  Appeals,  Eighth  Circuit    October  28,  1918.) 

No.  6ioe. 

1.  EQUITT  ^=>293 PlXADINO— Akbndmentb. 

Where  complainant  was  entitled  to  no  relief  under  the  evidence,  the 
denial  of  an  amendment  to  the  bill,  ait  close  of  testimony,  as  to  a  cer- 
tain matter,  and  changing  the  prayer  for  relief,  was  not  error. 

2.  QUIETINO   TiTLK  <8=»10(1) — TlTIJE  Of  PLAINTIFF. 

Plaintiff's  suit  to  establish  title  to  and  regain  possession  of  Indian 
lands  allotted  and  patented  to  the  defendant  can  be  maintained  only  on 
the  strength  of  complainant's  title,  and  the  weakness  of  defendant's  title 
Is  Immaterial. 

3.  Indians  <8=»27(6) — Indian  Lands— Aixotment. 

Evidence  held  Insufficient  to  show  that  complalnanit  selected,  and  ap> 
piled  for  as  her  allotment,  Indian  lands  allotted  to  defendant. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  South  Dakota;  James  D.  Elliott,  Judge. 

Suit  by  Josephine  Parent  against  Irene  h.  Simmons  Picotte.  From 
a  decree  for  defendant,  complainant  appeals.    Affirmed. 

Thomas  L.  Sloan,  of  Washington,  D.  C,  and  H.  C.  Brome,  of 
Worland,  Wyo.,  for  appellant. 

Edward  E.  Wagner,  of  Sioux  Falls,  S.  D.,  for  appellee. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  HUNGER,  Dis- 
trict Judge. 

STONE,  Circuit  Judge.  Appeal  from  dismissal,  upon  the  merits,  of 
a  bill  by  Josephine  Parent  to  establish  title  and  regain  possession  from 
Irene  L.  Simmons  Picotte  and  her  tenant  of  land  allotted  and  patented 
from  the  Yankton  Sioux  lands. 

Appellant  claims  that  she  is  a  Yankton  Sioux  mixed-breed;  that 
she  selected  and  applied  for  allotment  of  this  tract  in  1892 ;  that  de- 
fendant Picotte,  to  whom  the  land  was  allotted  and  patented,  was  not 
qualified  to  receive  an  allotment. 

[  1  ]  At  the  close  of  the  testimony  appellant  was  denied  an  amend- 
ment to  the  bill.  The  object  of  this  offer  was,  as  stated  in  the  printed 
argument,  not  "for  the  purpose  of  introducing  new  evidence,  but  in 
order  that  the  complainant  might  receive  appropriate  relief  upon  the 
case  as  made  by  the  pleadings  and  proof."  The  bill  alleged  a  written 
application  for  allotment.  The  amendment  sought  to  vary  this  to  an 
allegation  that  it  was  written  or  oral.  There  was  no  testimony  what- 
ever of  any  oral  application,  so  that  this  amendment  would  have  been 
futile.  The  amendment  also  contemplated  a  change  in  the  prayer.  As 
the  appellant  was  not  entitled  to  any  relief,  this  amendment  would 
have  been  of  no  value. 

[2]  Counsel  have  discussed  at  length  the  weakness  of  the  right  of 
appellee  to  the  land.  The  primary  issue  in  a  cause  of  this  character 
is  the  strength  of  complainant's  title.    As  we  are  unable  to  find  that 
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complainant  has  any  rights  to  this  land,  we  need  not  discuss  the  stand- 
ing of  the  defendants  in  that  regard. 

[3]  Appellant's  rights  involve  two  propositions:  Was  she  entitled 
to  an  allotment ;  and,  if  so,  did  she  select  and  apply  for  this  tract  of 
land.  She  must  maintain  both.  A  careful  examination  of  all  of  the 
testimony  show?  the  following  as  all  of  the  testimony  as  to  the  selec- 
tion and  application  for  this  particular  tract.  Mrs.  Zallie  Dnpps,  first 
cousin  to  appellant,  testified: 

"I  know  about  Mrs.  Parwt  making  a  selection  of  land  for  allotment.  In 
1882  Mrs.  Parent  came  to  my  mother's  home  on  the  Ponca  reservation; 
Charles  Rnlo  and  myself  drove  oyer  to  the  Yankton  reservation.  Walter 
Archom,  grandftither  of  tUe  defendant.  It  was  through  knowledge  from  him 
that  we  selected  this  land.  We  drove  over  to  about  where  the  description 
of  this  land  we  supposed  was.  My  brother  Charlie  walked  around.  We  had 
a  spade  and  looked  for  the  comers  of  tlie  survey,  and  he  found  what  he 
thought  was  the  comer  of  this  land,  and  he  put  two  or  three  mounds  there, 
and  we  went  down  to  the  agency.  I  left  the  application  with  the  agent  in 
charge.  We  stayed  all  night  with  my  cousin,  Susan  Fredrick.  Mr.  Foster,  1 
think,  was  in  charge  of  the  agency.  He  took  the  paper  and  told  us  this  land 
was  allotted,  and  he  didn't  think  there  was  any  use  to  put  In  an  applicatloo, 
but  he  would  look  after  it  for  her.  He  would  see  about  It.  I  made  the  ain 
pUcatlon  in  writing  for  Josephine  Parent.    For  the  southeast  quarter — 

"Mr.  Wagner:  I  object  that  the  application  would  be  the  best  evidoioe. 

"The  Court:   Yes. 

"I  have  not  seen  the  application  since.  I  made  a  ntunher  of  appllcaUon.s 
since,  so  I  never  made  a  search  for  It  No;  I  wasn't  able  to  find  the  original 
application.  The  application  was  made  In  the  spring  of  1892,  April  or  May. 
It  was  during  the  allotments  were  being  made.  Mr.  La  Rocbelle  told  us  that 
there  was  land  unallotted,  but  the  agent  in  charge  told  us  it  was  all  allotted. 
Mr.  Foster  said  he  would  look  after  it  and  write  us,  but  we  never  recrfved  a 
letter  from  him." 

The  agent  testified  that  no  such  application  could  be  found  in  the 
office  files,  where  it  naturally  would  and  should  be.  No  attempt  was 
made  at  improvements  upon  the  land  until  1913. 

In  our  judgment  the  trial  court  rightfully  ruled  that,  as  against  the 
patent  to  appellee,  no  selection  and  application  for  this  land  was  shown 
by  the  above  proof. 

The  judgment  is  affirmed. 


UNITED  STATES  v.  FERNANDEZ. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    November  18»  1918.) 

No.  3283. 

1.  Wab  *=»5 — Restbictions  om  Tbade — Statutb. 

Where  the  United  States  libeled  gold  coin,  on  the  ground  that  It  waa 
delivered  for  export  and  shipment  and  for  the  purpose  of  being  taken  out 
of  the  United  States,  in  violation  of  Act  June  15,  1917,  and  of  the  presi- 
dential proclamation  of  September  7, 1917,  held  that,  as  the  proceeding  fell 
within  title  7  of  the  act  dealing  with  exports,  return  of  the  coin  on  the 
giving  of  bond,  etc.,  could  not  be  allowed,  under  title  6,  {  S,  whldi  is  part 
of  the  general  provision  relating  to  seizure  of  arms,  etc. 
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2.  Appeai.  awd  Srbob  *=»11T7(1) — Bxvisw — Sxmxvid. 

Where  gold  coin  was  forfeited  In  proceedings,  under  Act  June  16,  1017, 
on  tbe  ground  It  was  dellrered  for  export  outside  of  the  United  States, 
but  it  was  ordered  delivered  to  the  claimant  on  his  giving  a  bond  condi- 
tioned that  It  would  not  be  exported,  etc.,  held  that,  though  the  provision 
for  delivery  on  bond  was  unwarranted,  the  entire  judgment  will  be  revers- 
ed, to  enable  the  trial  court  to  pass  on  questions  of  law  and  fact. under  a 
proper  construction  of  the  statute. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas ;  William  B.  Sheppard,  Judge. 

Libel  by  the  United  States  to  forfeit  $40,300  in  gold  coin,  alleged  to 
have  been  delivered  for  export  and  shipment,  and  for  the  purpose  of 
being  taken  out  of  the  United  States,  which  was  claimed  by  Jesus 
Fernandez.  From  a  judgment  of  forfeiture,  providing  that  tiie  coin 
should  be  delivered  to  the  claimant  upon  the  giving  of  a  bond,  con- 
ditioned that  the  coin  should  not  be  exported,  etc.,  the  United  States 
appeals.    Reversed  and  remanded. 

John  E.  Green,  Jr.,  U.  S.  Atty.,  of  Houston,  Tex. 
Maco  Stewart,  of  Galveston,  Tex.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge, 

BATTS,  Circuit  Judge.  Libel  by  the  United  States  government 
to  forfeit  $40,300  in  gold  coin,  alleged  to  have  been  "delivered  for 
export  and  shipment,  and  for  the  purpose  of  being  taken  out  of  tb« 
United  States,"  in  violation  of  title  7  of  the  Act  of  June  IS,  1917,  c  30, 
40  Stat.  225,  and  of  the  President's  proclamation  of  September  7, 
1917.  Judgment  was  that  the  coin  be  forfeited,  but  that  it  should  be 
delivered  to  the  claimant,  Jesus  Fernandez,  upon  the  giving  by  him 
of  a  bond,  conditioned  that  it  would  not  be  exported  or  employed  con- 
trary .to  law. 

[1]  The  judgment  is  evidently  based  upon  section  5  of  title  6  of  the 
cited  act.  The  subtitle  of  title  6  is  "seizure  of  arms  and  other  articles 
intended  for  export."  The  title  deals  with  "arms  and  munitions  of 
war,  and  other  articles"  intended  for  export,  in  violation  of  laws  for 
the  protection  of  neutrality.  The  law  is  general  and  permanent  in 
character.  Title  7  deals  with  exports  "during  the  present  war."  The 
words  "or  other  articles,"  as  used  in  section  1  of  title  6,  while  literally 
all-inclusive,  should  be  construed  with  reference  to  "arms  and  mu- 
nitions of  war,"  used  in  connection  with  them,  and  should  be  limited 
to  articles  exportation  of  which  is  at  all  times  unlawful,  or  to  be 
made  so  by  proclamation  of  the  President.  The  reference  in  section 
6  of  title  6  to  the  action  of  the  President  "as  provided  in  section  1  of 
this  title"  might  (no  action  being  there  provided  for)  present  difficul- 
ties in  applying  title  6,  but  the  conclusion  reached  obviates  necessity 
for  construing  that  section. 

Title  7,  the  only  law  under  which  a  forfeiture  could  be  had  in  this 
case,  does  not  provide  for  the  giving  of  a  bond  and  the  release  of  the 
property. 
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[2]  Instead  of  amending  the  judgment  by  eliminating  the  provi- 
sion with  reference  to  the  giving  of  the  bond,  the  entire  judgment  wiD 
be  reversed.  It  is  possible  that  the  forfeiture  would  not  have  been 
adjudged,  except  as  the  predicate  for  a  bond.  We  prefer  that  the 
questions  of  law  and  fact  involved  in  the  forfeiture,  under  the  as- 
sumption that  title  7  is  alone  applicable,  should  be  primarily  deter- 
mined by  the  trial  court. 

The  judgment  is  therefore  reversed,  and  the  cause  reoianded. 

Reversed  and  remanded. 


LEITNEB  et  al.  t.  ITNITED  STATERS. 

(Glrcalt  Court  of  Appeals,  Fifth  Circuit   November  15, 101&) 

No.  8208. 

Appkai,  and  SSebob  «=>564(3) — Biu,  ov  Exceftioits — Nbobssitt. 

Wbera  there  was  no  bill  of  exceptions,  and  no  error  appeared  la  tbe 
record,  judgment  must  be  affirmed  on  writ  of  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Texas;  W.  R.  Smith,  Judge. 

Proceeding  between  William  Leitner  and  another  and  the  United 
States.  There  was  a  judgment  for  the  United  States  and  Leitner 
and  another  bring  error.    Affirmed. 

Hugh  R.  Robertson,  U.  S.  Atty.,  of  San  Antonio,  Tex.,  and  W.  H. 
Fryer,  Asst  U.  S.  Atty.,  of  El  Paso,  Tex. 

Before  WALKER  and  BATTS,  Cirx:uit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

PER  CURIAM.    There  is  no  bill  of  exceptions  in  this  cas^  and 
we  discover  no  error  in  the  record. 
The  judgment  is  affirmed. 


NATIONAIi  METAL  MOLDING  CO.  v.  TUBULAR  WOVEN  FABRIC  Ca 

(Circuit  Covit  of  Appeals,  First  CliculL    November  14,  1917.) 

No.  1288. 

Patewts  iS=>328 — iNPKrNOKMENT — Flexibu;  Bueotbicai^  Condutp. 

A  modified  structure  of  defendant  held,  in  a  supplemental  bill,  not  to 
infringe  the  Osborn  patent.  No.  652,806,  for  llexible  electrical  conduit, 
as  construed  In  the  original  case. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Rhode  Island ;  Arthur  L.  Brown,  Judge. 

Suit  by  the  National  Metal  Molding  Company  against  the  Tubular 
Woven  Fabric  Company.  On  supplemental  bill.  Decree  for  defend- 
ant, and  complainant  appeals.    Affirmed. 

For  opinion  below,  see  248  Fed.  526. 
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Charles  F.  Perkins  and  William  K.  Richardson,  both  of  Boston, 
Mass.  (Carroll  L.  Perkins,  of  Boston,  Mass.,  on  the  brief),  for  appel- 
lant. 

Livingston  Giiford,  of  New  York  City  (William  Quinby,  of  Boston, 
Mass.,  oa  the  brief,  for  appellee. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

ALDRICH,  District  Judge.  The  questions  in  this  case  arise  under 
a  supplemental  bill,  and  they  relate  to  flexible  electrical  conduits.  The 
original  case  concerned  the  Osbom  patent.  No.  652,806,  in  which  the 
question  of  its  validity  was  at  issue  and  the  question  of  infringement 
as  well.  The  patent  was  sustained,  and  it  was  held  that  the  defend- 
ant's conduit,  as  then  manufactured,  infringed  certain  of  its  claims. 
The  defendant  thereafterwards  modified  its  conduit,  and,  as  claimed 
here,   thereby  eliminated  the  infringing  feature. 

In  the  original  case  there  was  an  opmion  by  the  Circuit  Court  of 
Appeals  (227  Fed.  884,  142  C.  C.  A.  408),  sustaining  the  patent  and 
holding  infringement,  and  the  case  was  remanded  to  the  District  Court 
for  further  proceedings  not  inconsistent  with  the  opinion,  where  there 
was  an  interlocutory  decree  in  which  the  defendant  was  enjoined  frcMn 
constructing,  using  and  vending  any  article  embodying  the  invention 
described  in  the  claims  of  the  Osbom  patent  numbered  1,  2,  3,  4,  5,  6, 
9,  10,  11  and  12. 

SVibsequently  to  such  decree,  and  to  the  alleged  modified  structure 
of  the  defendant,  the  plaintiff  instituted  a  contempt  proceeding  based 
upon  the  allegation  that  the  newly  made  conduit  did  not  differ  in  struc- 
ture from  the  one  originally  complained  of.  The  District  Court  de- 
clined to  adjudge  the  defendant  in  contempt  upon  the  ground  that 
the  character  of  the  alleged  new  infringing  structure  raised  a  new 
question  of  infringement,  and  that  the  proper  mode  of  procedure  was 
up(ni  a  supplemental  bill,  and  the  motion  that  the  defendant  be  ad- 
judged in  contempt  was  continued  to  await  such  proceeding,  and  in 
the  event  of  such  proceeding  not  being  instituted  within  thirty  days 
the  motion  for  contempt  was  to  be  disnussed.  This  line  of  procedure 
was  approved  by  the  Court  of  Appeals  (239  Fed.  907,  153  C.  C.  A.  35), 
upon  the  theory  that  it  was  properly  open  to  the  District  Court  in  its 
discretion  to  proceed  summarily  upon  the  ground  of  contempt  if  it 
deemed  the  new  structure  to  be  only  colorably  different  from  the  one 
formerly  at  isSue,  and  if  it  deemed  a  supplemental  bill  as  the  method 
best  adapted  to  do  justice,  that  it  might  direct  the  question  involved  to 
be  presented  by  supplemental  bill. 

It  results  from  this  that  the  particular  question  before  us  is  whether 
the  defendant's  modified  or  changed  article  of  manufacture  is  an 
infringement  of  the  Osbom  claims  enumerated,  and  as  sustained  and 
construed  by  the  Court  of  Appeals  in  the  original  case.  It  beccunes 
necessary,  therefore,  to  consider  the  theory  upon  which  the  Osbom 
patent  was  sustained,  and  the  intended  scope  of  the  claims  involved 
as  explained  in  the  decision  sustaining  the  patent  and  holding  in- 
fringement 
254r.— ao 
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The  opinion  of  Judge  Brown  under  the  supplemental  bill  in  the 
court  below  is  so  exhaustive,  analytical,  and  convincing,  not  only  in 
respect  to  what  was  decided  by  the  Court  of  Appeals,  but  in  respect  to 
the  prior  art  and  the  new  question  of  infringement,  that  very  little  re- 
mains to  be  said.  It  may  be  observed,  however,  that  the  fundamental 
and  leading  idea  of  the  decision  below  was  that  the  Osbom  patent  and 
structure  contemplated  different  materials,  one  to  be  semiflexible  and 
the  other  flexible,  and  that  while  the  Osbom  patent  device  embodies 
Uvo  elements  only,  that  "the  defendant's  structure  is  of  three,  all  es- 
sential, and  all  co-operating  under  a  principle  of  combination  different 
from  that  of  Osborn's  structure,"  the  defendant's  third  element,  con- 
sisting of  the  step  involved  in  stiffening  its  loosely  woven  and  soft 
tube  of  one  material  by  successively  immersing  it  in  waterproofing 
and  fireproofing  compound?.  The  defendant  in  argument  and  on  its 
brief  deals  with  its  new  conduit  as  embodying  only  two  steps;  first, 
that  of  manufacturing  through  loosely  weaving  on  a  circular  loom, 
using  for  its  wefts  and  warps  a  single  material  consisting  of  cotton — 
that  of  soft  twist  cotton  yam — ^and  the  second  step  as  involving  the 
saturation  of  the  conduit  of  the  first  step  with  waterproofing  and  fire- 
proofing  compound?.  But  the  question  whether  the  defendant's  com- 
pleted conduit  involves  two  or  three  steps  or  elements  is  quite  imma- 
terial, if  it  results  that  its  means  of  manufacture  and  its  means  of 
properly  stiffening  are  substantially  different  from  the  means  described 
and  employed  by  Osbom. 

Now,  what  did  the  Court  of  Appeals  decide  in  respect  to  the  Os- 
bom patent  and  its  infringement?  It  is  apparent  that  that  decision 
was  based  upon  the  idea  that  Osbom,  in  describing  his  device,  was  for 
his  helix,  dealing  with  a  material  sufficiently  flexible  to  yield  to  tube 
formation,  and  sufficiently  flexible  to  yield  to  turns  and  angles  when 
subjected  to  use,  and  yet  sufficiently  rigid  and  nonflexible  as  to  be  non- 
collapsible  under  such  use,  and  that  for  his  material  to  resist  longitudi- 
nal strain  and  extension,  that  he  was  dealing  with  a  pliable  or  flexible 
material  so  interwoven  or  interconnected  with  the  turns  of  the  semi- 
flexible  helix  as  to  accomplish  the  desired  result.  Indeed,  Osbom,  in 
his  specification,  describes  the  term  "interwoven,"  as  employed,  as  con- 
templating association  of  the  binding  material  with  the  outer  and  inner 
faces  of  the  circumferentially  extending  elements  or  with  the  spaces 
between  the  same,  to  impart  strength  to  the  structure  in  a  longitudinal 
direction,  and  for  the  pliable  or  flexible  material  used  to  bind  or  lock 
the  convolutions  together  he  enumerates  thread,  yarn,  wire  or  any  sim- 
ilar material  lending  itself  to  being  readily  interwoven  with  the  semi- 
flexible  element.  He  speaks  of  the  convolutions  of  the  hdical  coil 
form,  as  it  were,  the  woof  threads,  or  elements  of  the  fabric,  and  of 
the  elements  of  pliable  material  extending  longitudinally  as  constitut- 
ing the  warp  threads  or  elements,  and  he  speaks  of  the  two  series  of 
elements  as  being  interwoven  to  form  as  a  whole  a  tubelike  structure 
or  fabric  possessing  a  necessary  resistance  to  collapsing  and  the  nec- 
essary longitudinal  rigidity,  while  being  readily  flexed  due  to  the  rel- 
ative movement  permitted  between  the  adjacent  turns  or  convolutions. 
And  he  says : 
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"My  stmctnre  thns  comprisefl.  In  effect,  a  series  of  woofs  extending  drcuin- 
terentlally,  and  a  series  of  warps  extending  transversely  thereto  to  Interlock 
and  bind  tlie  same  together  Into  a  tubelike  structure."  . 

The  means  thus  described  necessarily  require,  in  the  manufacture 
of  the  article  intended,  different  kinds  of  material,  or  at  least  materials 
performing  different  functions,  and  it  is  plain  that  the  original  decision 
of  the  Court  of  Appeals  sustaining  the  patent  was  alone  upon  the  idea 
of  the  conception  of  such  means,  and  a  description  of  such  a  struc- 
tural combination  of  the  materials,  as  would  accomplish  the  desired  re- 
sult, and  not  permit  of  the  removal  of  the  helix  with  the  consequent 
loss  of  its  insulating  qualities  and  its  useful  circumferential  rigidity. 

The  defendant  in  its  new  conduit,  so  far  as  its  structure,  or  struc- 
tural step,  is  concerned,  does  not  at  all  employ  the  idea  of  material 
sufficiently  flexible  as  to  permit  of  being  bent  or  twisted  into  spiral 
form  and  of  yielding  sufiiciently  to  permit  of  use  around  the  angles  of 
walls  and  ceilings,  and  yet  sufficiently  rigid  to  be  noncoUapsible  under 
such  use,  and  so  adjusted  as  not  to  permit  of  the  removal  of  the  helix. 
The  defendant  in  its  new  conduit  apparently  aims  to  accomplish  all 
these  results  through  substantially  different  means.  Quite  independ- 
ent of  the  element  of  stiffening,  so  far  as  the  structural  step  is  con- 
cerned, it  takes  the  old  principle  involved  in  circular  loom  weaving, 
which  produces  tubing  like  that  of  the  garden  hose,  and  using  a  single 
material  consisting  of  soft  absorbent  cotton  warps  and  wefts,  and 
working  quite  within  the  scope  of  the  old  art,  produces  a  soft  and  flex- 
ible tube  or  conduit  which  it  subjects  to  treatment  by  immersing  it 
first  in  waterproofing,  and  second  in  fireproofing,  compounds.  The 
compounds,  being  in  a  melted  state,  are  applied  to  the  exterior  without 
penetrating  to  the  interior,  and  when  cooled  bind  the  warp  and  wefts 
together,  tihereby  stiffening  them  against  lateral  pressure  and  collapse, 
and  thereby  uniting  them  against  longitudinal  strain;  and  these  re- 
sults of  stiffening  and  strengthening  are  thus  accomplished  without 
loss  of  the  required  flexibility,  together  with  the  result  that  there  is 
no  helix  susceptible  of  being  removed. 

It  is  true  that  the  Court  of  Appeals  alluded  to  fireproofing  and  wa- 
terproofing compounds  in  connection  with  the  Osbom  patent;  but  it 
is  not  understood  that  the  allusion  was  to  compounds,  as  an  element 
of  the  Osbom  invention,  but  to  something  old  in  the  art,  bearing  upon 
the  question  whether  Osbom's  was  an  invention  for  an  electrical  con- 
duit and  something  which  might,  through  implication,  be  read  into  the 
patent  as  old  mestns  contemplated  for  insulating  purposes.  Thus  the 
observation  of  the  Court  of  Appeals  in  this  respect  was  quite  independ- 
ent of  the  idea  of  the  stiffening  means  and  elements  described  and  in- 
cluded in  Osbom's  invention  and  structure. 

Neither  the  patent  nor  the  opinion  in  the  original  case  deals  with  the 
disparity  between  the  sizes  of  the  wefts  and  warps  as  an  essential  ele- 
ment of  the  Osbom  invention ;  nor  does  Osbom  in  his  invention  make 
any  point  in  respect  to  either  the  weft  or  woof  strands  being  suscep- 
tible of  waterproof  or  fireproof  absorption.  Therefore,  the  question 
of  infringement  under  the  supplemental  bill  cannot  be  made  to  turn 
upon  such  grounds. 
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In  Osborn  there  is  no  hint  suggesting  the  emplo3rment  of  liquid 
compound  materials,  which,  when  applied  and  cooled,  should  perform 
the  function  of  stiffening  a  woven  cotton  tube  to  be  used  as  a  conduit 
in  electric  wiring,  but  not  to  the  d^^ee  of  excluding  the  necessary 
ilexibility,  and  yet  to  the  degree  of  creating  a  rigidity  sufficient  to  pre- 
vent collapse  when  the  tube  should  be  subjected  to  use ;  nor  was  there 
any  suggestion  that  compounds  so  applied  would  perform  the  function 
of  creating  the  strength  required  to  resist  longitudinal  strain. 

The  required  stiffening  of  the  Osbom  conduit  is  inherent  and  is 
perfected  in  Osbom's  contemplated  structure,  without  any  regard 
whatever  to  subsequent  treatment  by  compounds  as  a  stiffening  ele- 
'ment,  while  in  the  defendant's  new  conduit  the  required  stiffening  is 
not  at  all  involved  in  the  structural  process,  but  results  altogether,  or 
at  least-  in  every  substantial  sense,  through  subsequent  treatment  by 
old  and  different  materials  from  those  described  and  used  by  Osbom 
for  structural  stiffening. 

In  conclusion,  we  think  the  defendant  produced  its  new  conduit  by 
combining  elements  old  in  the  art  under  conditions  which  differ  sub- 
stantially from  Osbom's  conception,  and  by  employing  means  which 
are  quite  independent  of  the  means  and  combination  which  Osborn 
described.  Osborn  was  not  a  pioneer  inventor,  and  we  do  not  think 
his  claims  should  be  so  broadly  construed  as  to  include  the  defendant's 
new  conduit 

The  decree  of  the  District  Court  is  affirmed,  with  costs  of  this 
court. 


DOWSE  T.  FEDERAL  BUBBER  CO.  et  aL 

(District  Court,  N.  D.  IHlnois,  E.  D.    December  6,  1918.) 

No.  973. 

1.  Patents  «=»93 — Ownership — Inventions  of  EmploxA. 

Whether  a  patent  for  an  invention  made  t^  an  employ^  bdongs  to  him 
or  the  employer  depends  upon  bis  position.  If  the  work  for  which  he  is 
paid  is  done  under  direction  of  others,  any  invention  be  makes  outside  of 
such  work  is  Ills  own ;  but  If  be  contracts  to  devote  bis  time  and  services 
to  making  improvonents  in  articles  made  by  the  employer,  a  patent  for 
any  such  improvement  belongs  In  equity  to  the  employer. , 

2.  Patents  Q=>98 — Ownebshtp — Invention  of  EupuortB. 

A  patent  for  an  essential  and  valuable  Improvement  in  rubber  tires  for 
automobiles,  developed  by  employes  of  a  rubber  company  as  the  result  of 
many  and  various  experiments,  and  for  which  patent  was  issned  to  tlie 
president  and  general  -manager,  who  had  sole  diarge  of  the  company's 
business  and  was  the  second  largest  stockholder,  held,  under  the  facts 
shown,  to  be  the  property  of  the  company. 

3.  Patents  «=»328 — Validity — Ownebship — Rubbeb  Tibs. 

The  Dowse  patent.  No.  1,174,238,  for  a  method  of  reinforcing  automobile 
tires,  held  valid,  and  to  be  in  equity  the  property  of  the  Federal  Rubber 
Company  in  whose  plant  the  invention  was  developed. 

In  Equity.    Suit  by  Byron  C.  Dowse  against  the  Federal  Rubber 
Company  and  others.    Decree  for  defendants. 

^s»Foi  otber  caaea  »e«  sam*  topie  A  KBT-jiUUBKB  la  sU  Ka]r-Nunb«nd  DIxwti  *  tnd«ZM 
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Albert  H.  Graves  and  C)rril  A.  Soans,  both  of  Chicago,  111.,  and 
Louis  Quarles  and  Charles  B.  Quarles,  both  of  Milwaukee,  Wis.,  for 
pIainti£F. 

George  T.  Buckingham  and  Edward  Rector,  both  of  Chicago,  111., 
Chester  H.  Braselton,  of  Dayton,  Ohio,  and  George  T.  May,  Jr.,  and 
Harry  W.  Lindsey,  Jr.,  both  of  Chicago,  111.,  for  defendants. 

SANBORN,  District  Judge.  There  are  three  defendants,  the  Fed- 
eral Rubber  Manufacturing  Company,  a  Wisconsin  corporation,  for- 
merly located  at  Cudahy,  Wis.,  the  Federal  Rubber  Company,  a  Mas- 
sachusetts corporation,  which  succeeded  to  the  manufacturing  com- 
pany, and  the  Federal  Rubber  Company  of  Illinois,  the  selling  agent 
of  both  the  other  corporations  successively.  The  latter  was  the  only 
original  defendant ;  the  others  being  later  brought  in. 

The  suit  involves  both  the  validity  and  ownership  of  patent  No. 
1,174,238,  of  March  7,  1916,  issued  to  B.  C.  Dowse,  upon  a  method  of 
reinforcing  automobile  tires  known  as  the  "double  cable  base."  The 
patent  was  applied  for  in  Dowse's  name,  while  he  was  employed  by  the 
manufacturing  company,  and  issued  to  him  after  he  left  it.  The  main 
question  is  whether  the  patent  equitably  belongs  to  the  corporation,  or 
whether  it  has  merely  a  shop  right.  Plaintiff  relies  on  Hapgood  v. 
Hewitt,  119  U.  S.  226,  7  Sup.  Ct.  193,  30  L.  Ed.  369,  on  the  question 
of  ownership,  and  also  contends  that  the  shop  right  has  lapsed  because 
it  was  incapable  of  transfer  from  the  manufacturing  company  to  the 
rubber  company.  An  assignment  from  the  manufacturing  company  to 
the  rubber  company  was  made  May  12,  1916,  purporting  to  assign  all 
its  property,  expressly  mentioning  patents,  patent  rights,  and  shop 
rights.  At  this  date  the  Dowse  patent  had  been  issued  to  him.  Dowse 
sold  his  stock  and  left  the  manufacturing  company  December  8,  1915. 

The  patent  relates  to  the  means  for  retaining  the  tire  upon  the  wheel 
rim ;  also  for  prevention  of  tire  destruction.  It  is  unnecessary  to  con- 
sider it  in  detail,  because  the  chief  question  in  the  case  is  patent  own- 
ership, and  the  equitable  claim  of  the  rubber  company  to  an  assign- 
ment. It  may  be  said,  however,  that  it  covers  the  wire  cable  imbedded 
in  the  base  of  the  tire  which  holds  the  tire  firmly  on  the  rim.  There 
is  a  presumption  of  validity.  Cantrell  v.  Wallick,  117  U.  S.  689,  6  Sup. 
Ct.  970,  29  L.  Ed.  1017.  The  tire  has  been  quite  a  successful  one. 
The  patent  has  great  utility.    It  should  be  sustained  in  both  its  claims. 

[  1  ]  The  all-important  question  is  Dowse's  relation  to  the  tire-manu- 
facturing business.  If  he  was  only  a  hired  man,  taking  orders  as  to  his 
work  from  another  officer  or  employe,  the  invention  belonged  to  him, 
leaving  only  an  implied  license  or  shop  right  to  the  corporation,  and 
this  right  was  only  personal  to  it,  incapable  of  being  assigned.  The 
Supreme  Court  thus  states  the  rule: 

"An  employ^,  performing  all  the  duties  assigned  to  Mm  In  his  department 
of  service,  may  ezerdae  his  Inventive  faculties  In  any  dlrectloa  he  chooses, 
with  the  assurance  that  whatever  Invention  he  may  thns  conceive  and  perfect 
is  Ills  individual  property."  "That  which  he  has  been  employed  and  paid  to 
accomplish  becomes,  when  accomplished,  the  property  of  his  employer.  What- 
ever rights  as  an  individual  he  may  have  had  in  and  to  his  Inventive  iwwers, 
and  that  wtalcb  they  are  able  to  accomplish,  he  has  sold  In  advance  to  his 
en^loyer."    Solommis  v.  U.  S.,  137  U.  S.  342,  11  Supi  Ct  88,  34  L.  Ed.  667. 
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It  thus  becomes  necessary  to  examine  Dowse's  relation  to  Ae  cor- 
poration. He  did  not  expressly  contract  as  a  part  of  his  duties  to  de- 
sign new  tires ;  but  if  he  did  so  agree  in  substance,  and  was  more  than 
a  mere  employ<S,  having  the  main  responsibility  to  make  the  business 
successful,  then  he  should  be  compelled  to  assign  the  patent.  In  this 
connection  Judge  BufHngton's  statement  of  the  governing  rule  is  perti- 
nent : 

"The  obligation  of  an  employ^  to  assign  to  an  employer  an  InTentlon  mad« 
In  tbe  conrse  of  his  employment  does  not  arise  from  the  existence  of  the  re- 
lation of  employe  and  employer  alone,  but  there  must  be  In  addition  a.  con- 
tract to  assign.  Thus,  in  Dalzell  y.  Dueber  Mfg.  Co.,  149  V.  S.  320.  13  Sup. 
Ct.  888,  37  L.  Ed.  749,  it  Is  said:  "A  manufacturing  corporation,  which  has 
employed  a  skilled  workman,  for  a  stated  compensation,  to  take  charge  of  its 
works,  and  to  devote  his  time  and  services  to  devising  and  making  Imprwe- 
ments  in  articles  there  manufactured,  is  not  entitled  to  a  conveyance  of 
patents  obtained  for  Inventions  made  by  him  while  so  employed.  In  the  absence 
of  an  express  agreement  to  that  effect.  Hapgood  v.  Hewitt,  118  U.  S.  226.  7 
Sup.  Ct.  193,  30  L.  Ed.  369.' "  Pressed  Steel  Car  Co.  v.  Hansen  (O.  C.)  12S 
Fed.  444. 

[2]  So  the  real  test  is  whether  Dowse  occupied  such  a  relation  to 
the  corporation  that  he  was  its  alter  ego,  in  such  a  capacity  that  it  is 
only  consistfent  with  good  faith  that  he  should  recognize  its  ownership 
of  the  patent  issued  to  him.  Can  he,  without  breach  of  his  obligation 
toward  his  late  employer,  insist  upon  retaining  and  enforcing  against  it 
the  patent  he  took  out  ?  Worthington  Pumping  Engine  Co.  v.  Moore, 
19  Times  Law  Rep.  84, 

'  The  facts  from  which  defendants  argue  that  Dowse  was  not  a  mere 
employ^,  but  the  principal  and  directing  officer  of  the  corporation,  are 
as  follows: 

B.  C.  Dowse  has  been  engaged  for  many  years  past  in  manufactur- 
ing rubber  tires.  Just  prior  to  191 1  he  was  president  of  the  G.  &  J. 
Tire  Company  engaged  in  such  manufacture.  Before  that  he  had  had 
extensive  experience  with  other  tire  manufacturers. 

J.  N.  Willys,  of  Toledo,  Ohio,  is,  and  was  in  1911,  president  of  the 
Willys-Overland  Company,  engaged  in  automobile  manufacturing  and 
selling.  For  a  number  of  years  his  company  had  been  purchasing  tires 
from  concerns  with  which  Dowse  was  identified.  He  had  known 
Dowse  for  over  20  years.  He  had  the  fullest  confidence  in  Dowse  as 
an  individual  and  in  his  knowledge  of  the  tire-manufacturing  business. 
Willys,  personally,  had  had  no  experience  in  tire  manufacturing  in 
1911.  Early  in  1911  these  two  men  decided  to  become  jointly  inter- 
ested in  a  rubber  tire  manufacturing  enterprise.  In  Mlarch  they  ar- 
rived at  a  general  understanding.  An  investment  of  about  $1,000,000 
was  contemplated.  A  plant  would  be  purchased.  Willys  was  to  ad- 
vance the  principal  amount  of  money.  Dowse  was  to  be  president  and 
general  manager  of  the  company  to  be  formed,  and  to  operate  it;  the 
running  of  the  business  was  to  be  left  to  him.  Willys  was  to  fur- 
nish 80  per  cent,  of  the  money,  and  Dowse  20  per  cent. ;  Willys  to 
"carry"  Dowse  for  the  latter's  share. 

The  plan  was  put  in  prompt  execution.  Dowse  negotiated  the  pur- 
chase of  a  plant  of  the  Federal  Rubber  Company,  a  Wisconsin  corpo- 
ration, at  Cudahy,  Wis.    The  purchase  price,  plus  incidental  expenses, 
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amounted  to  about  $125,000.  Title  to  the  property  was  taken  by  James 
E.  Kepperley,  as  trustee.  Kepperley  was  attorney  for  Willys.  There- 
upon, in  April,  1911,  a  new  Wisconsin  corporation,  namely,  the  Federal 
Rubber  Manufacturing  Company,  was  organized,  and  the  property  was 
turned  over  to  it.  The  capital  stock  of  this  corporation  was  $1,000,000 
(all  common).  The  property  was  conveyed  to  the  new  company  in  pay- 
ment of  $250,000,  par  value,  of  stock.  Ultimately  all  of  the  capital 
stock  was  disposed  of  at  par;  over  90  per  cent,  of  it  being  taken  up  on 
behalf  of  Willys  and  Dowse,  and  the  remainder  going  to  a  few  stock- 
holders, some  of  whom  like  Dowse,  were  "carried"  by  Willys. 

In  so  far  as  the  iinaricial  relation  of  Dowse  to  the  company  and  to 
Willys  is  concerned,  the  following  is  substantially  correct :  Dowse  put 
up  in  cash  $11,050.  When  the  plant,  purchased  for  approximately 
$125,000,  was  turned  over  to  the  manufacturing  company  for  $250,000 
value  of  stock.  Dowse  received  $50,000,  par  value,  of  that  stock  as 
a  bonus  or  promotion  stock,  and  received  his  20  per  cent,  of  the  re- 
mainder, after  a  few  shares — his  20  per  cent,  of  the  small  amount  al- 
lotted to  Kepperley — had  been  deducted.  At  the  end  of  the  business 
relationship.  Dowse,  on  his  investment  of  $11,050  cash,  owned  out- 
right of  the  common  stock  $72,200,  and  was  being  "parried"  by  Mr. 
Willys  for  $164,000.  On  each  issuance  of  stock  for  which  Mr.  Willys 
supplied  the  entire  amount  of  cash,  20  per  cent,  was  issued  to  Dowse, 
who  gave  his  note  for  the  purchase  amount  to  Willys  and  made  the 
purchased  stock  collateral  to  the  note. 

The  original  $1,000,000  of  common  stock  was  all  issued  and  paid 
for  in  the  manner  above  stated  by  the  last  of  June,  1912.  It  then 
became  necessary  to  have  more  capital,  and  an  additional  issue  of 
$1,000,000  preferred  stock  was  authorized  to  be  sold  at  par.  Ultimate- 
ly Willys  bought  somewhat  more  than  95  per  cent,  of  this. 

On  August  31,  1911,  Messrs.  Dowse  and  Willys  made  a  written 
agreement  showing  their  basic  relation,  which  contained,  among  other 
things,  the  following  language: 

"Whereas,  party  of  the  second  part  Is  a  competent  rubber  manufacturer, 
with  experience  extending  over  a  period  of  15  years,  and  has  been  Induced  to 
take  hold  of  and  manai^p  the  said  Federal  Rubber  Manufacturing  Company 
upon  the  promise  and  undertaking  that  party  of  the  first  part  would  fur- 
nish the  major  part  of  the  finances  necessary  to  organize  and  operate  said 
corporation,  and  party  of  the  first  part  has  Ijeen  induced  to  agree  to  furnish  a 
large  i)ercentage  of  finances  and  to  enter  Into  said  enterprise  with  the  distinct 
understanding  that  party  of  the  second  part  would  alBllate  hlnisolf  and  re- 
main with  said  enterprise  and  give  his  entire  time  and  attention  there- 
to.   •    •    •" 

Willys  testified  (and  it  is  not  denied  by  Dowse)  that  at  the  incep- 
tion of  their  relation  Dowse  agreed  that  he  would  take  full  and  en- 
tire charge  of  the  contemplated  enterprise  and  would  "give  his  entire 
time,  thought,  and  attention  wholly  and  solely  to  this  particular  busi- 
ness." 

When  the  manufacturing  company  acquired  the  Cudahy  plant. 
Dowse  selected  his  own  organization,  chiefly  of  men  who  had  been 
identified  with  him,  took  charge  of  the  business  of  the  new  corpora- 
tion, and  thereafter  was  president  and  general  manager.    Initially  his 
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salary  was  $10,000  per  year,  and  in  December,  1912,  it  was  raised  to 
$12,000  per  year. 

As  president  and  general  manager  of  this  corporation  Dowse  had 
sole,  full,  exclusive,  and  complete  control  of  its  operation  and  manage- 
ment.   Willys  relied  on  him  absolutely.    Thus  Kepperley  says: 

"I  haJ  no  means  of  knowing  as  to  the  actual  handling  of  that  idant  there 
because,  as  I  have  repeated  two  or  three  times,  I  knew  nothing  about  rubDer 
manufacturing.  I  knew  nothing  about  the  buMness,  and  relied  entirely 
upon  Mr.  Dowse,  as  those  were  Mr.  WUlys'  instructions  to  me — that  Mr.  Dowse 
was  in  charge  of  that  plant  and  was  the  one  upon  wliom  we  were  rdjlng.  I 
was  largely  there  in  a  legal  capacity." 

And  Willys  says: 

"I  was  to  adTonce  the  principal  amount  of  money  and  he  was  to  nm  tbe 
business.  I  was  to  leave  the  running  of  the  business  practically  to  him.  He 
was  to  be  general  manager  and  president  of  the  company,  and  operate  It 
I  was  very  busy  engaged  in  my  own  business,  and  didn't  have  any  time  or 
any  knowledge  about  the  tire  business,  and  of  course  I  appreciated  tliat  he  did. 
BO  naturally  I  did  Just  the  same  as  I  hare  in  lots  of  other  enterprises — got 
hold  of  some  man  who  had  the  knowledge,  put  some  money  in  with  him,  and 
went  ahead." 

On  December  10,  1915,  Dowse  sold  his  stoclt  to  Willys  for  $90,000, 
yielding  him  a  net  profit  of  approximately  $60,000,  resigned  as  presi- 
dent and  general  manager,  and  retired  from  the  corporation.  There 
was  some  dissatisfaction  with  Dowse's  management,  but  it  is  unneces- 
sary to  notice  it,  or  pass  upon  the  merits  of  Dowsp's  claim  that  he  was 
forced  to  resign. 

The  business  of  making  automobile  tires,  in  1911,  was  in  a  rap- 
idly developing  state,  and  many  and  successive  improvements  in 
construction  details  were  being  made  by  all  manufacturers  in  that 
product.  The  former  company  which  had  operated  the  Cudahy  plant, 
at  the  time  it  sold  out,  did  not  make,  and  for  a  year  before  the 
sale  had  not  made,  automobile  tires,  and  therefore  the  manufacturing 
company  proceeded  to  develop  a  tire-manufacturing  business  "from 
the  ground  up."  Several  different  kinds  and  types  of  tires  were  man- 
ufactured at  first,  and,  on  being  tried,  changes  were  successively  made 
in  them  from  time  to  time,  and  various  improvements  resulting  from 
experiment  and  experience  succeeded  each  other,  as  a  part  of  the  evo- 
lution of  the  new  company's  tirfe  product.  This  enterprise,  undertaken 
by  Dowse  and  Willys,  with  the  practical  details  left  wholly  to  the  for- 
mer, was  inherently  one  of  development  of  a  satisfactory  product,  and 
on  Dowse,  and  the  operatives  selected  by  Dowse,  rested  the  practical 
duty  of  that  development. 

During  the  course  of  this  development,  Dowse  and  his  organization 
began  the  manufacture  of  tires  of  the  "straight  wall"  or  "straight  side" 
type.  This  was  a  type  that  then  was  fast  coming  into  the  popularity 
that  now  makes  it  the  standard  construction.  Such  a  type  of  tire  was 
a  necessity  to  meet  the  then  existing  demands  of  the  trade.  The  con- 
struction adopted  included  in  the  "bead  filler"  of  the  tire  base  a  single 
"cable"  of  five  turns  of  piano  wire.  This  is  called  in  the  record  die 
"single  cable  base"  tire. 
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After  these  straight  wall  tires  had  been  put  out  and  widely  sold  and 
distributed,  it  developed  that  many  of  them  were  unsatisfactory,  ber 
cause  of  their  tendency  to  blow  off  the  rim  and  also  to  pinch  the  inner 
tube.  Complaints  of  this  began  coming  in  through  the  sales  depart- 
ment in  the  latter  part  of  1912,  and  by  the  early  part  of  1913  the  sit- 
uation had  become  acute.  Dowse,  F.  Haskell  Smith,  factory  manager, 
his  assistant,  Frank,  Githens,  sales  manager,  Thompson,  in  charge  of 
the  laboratory,  and  all  the  other  important  men  in  the  construction  and 
sales  organization,  were  greatly  concerned  over  this  situation,  and  there 
was  an  active  and  earnest  effort  on  the  part  of  every  one  to  locate  the 
trouble,  and  to  find  a  remedy  for  it.  The  matter  stood  as  a  manu- 
facturing impediment  in  the  course  of  the  development  essential  to  the 
enterprise,  and  naturally  every  one  concerned  in  the  production  sought 
to  find  the  channel  of  escape  from  the  difficulty.  Meanwhile  the  man- 
ufacture of  this  straight  wall  type  of  "single  cable  base"  tires  was  al- 
most suspended.  It  ran  down  from  4?075  tires  in  the  month  of  Jan- 
uary, 1913,  to  1,397  in  the  month  of  April,  1913,  and  to  1,173  in  the 
month  of  May,  1913,  both  of  which  last  months  are  at  the  height  of 
the  tire-manufacturing  season.  Indeed,  the  situation  was  so  acute  that 
Dowse,  by  his  own  account,  was  unable  to  sleep  at  night  because  of  the 
worry  thereby  occasioned. 

Some  time  in  the  month  of  May,  1913,  there  was  evolved  and  con- 
structed in  the  plant,  as  the  outcome  of  the  many  and  various  experi- 
ments, tests,  and  conferences,  a  tire  construction  which  proved  to  be 
a  solution  of  this  manufacturing  problem,  and  this  construction  is 
known  as  the  "double  cable  base."  This  differed  from  the  former  con- 
struction only  in  that  there  were  two  cables;  instead  of  one,  placed  in 
the  bead  filler  in  the  tire  base.  This  "double  cable  base"  construction 
was  put  in  regular  production  May  14,  1913,  and  from  thenceforth 
became  the  standard  tire  product  of  this  plant,  and  so  remained  dur- 
ing the  entire  business  career  of  the  manufacturing  company,  and  aft- 
erward, in  the  same  plant,  of  its  successor,  the  rubber  company. 

It  appears  from  Willys'  testimony  that  in  January,  1913,  he  went 
to  Europe,  returning  about  April  30th,  and  that  he  remained  in  Amer- 
ica until  about  May  21st,  when  he  again  left  for  Europe.  Shortly  be- 
fore his  departure  he  visited  the  plant  at  Cudahy,  and  then  it  was,  ac- 
cording to  his  recollection,  that  he  learned  of  this  double  cable  base, 
development.  It  was  represented  to  him  as  something  on  which  the 
business  could  be  ^eatly  extended,  as  a  great  improvement,  one  that 
had  overcome  their  trouble,  and  so,  as  Willys  puts  it,  "  *  *  * 
^when  they  came  along  in  May  and  had  this  thing,  and  I  had  a  big  in- 
vestment there,  I  naturally  put  in  a  lot  of  money  to  back  up  that  in- 
vestment." It  appears  from  the  record  that  on  May  22d  Willys  put 
up  $247,000  for  more  of  the  preferred  stock. 

Dowse  himself  states  in  effect  that  he  extolled  the  merits  of  this 
improvement  to  Willys  as  "the  best  thing  ever  produced  for  holding 
tires  on  the  rim,"  though  he  does  not  know  whether  it  was  at  this  pre- 
cise time. 

Willys  returned  from  Europe  in  September,  1913,  and  found  the 
tires  to  be  on  the  market,  in  fact,  in  use  on  the  Willys-Overland  cars. 
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and  during  the  next  month  he  purchased  and  paid  for  approximately 
$125,000  of  preferred  stock,  which  exhausted  the  issue. 

In  the  autumn  of  1913,  after  this  new  bead  construction  had  been 
practically  tested  and  found  to  produce  excellent  results,  the  company 
embarked  upon  an  advertising  campaign.  It  adopted  the  name  "Fed- 
eral Double  Cable  Base"  as  a  trade-mark  for  tires  having  the  improved 
base  construction,  and  stamped  that  name  upon  the  tires.  It  also  pro- 
ceeded in  a  large  way  to  advertise  the  tires  of  this  construction  under 
the  name  "Federal  Double  Cable  Base."  This  advertising  had  for  its 
central  feature  pictures  of  the  two-cable  construction,  and  the  nub  of 
the  whole  advertising  campaign  was  that  this  particular  construction 
was  an  exclusive  feature  of  the  Federal  Rubber  Manufacturing  Com- 
pany. Backing  up  this  advertising,  effort  was  made  to  protect  the 
trade-mark,  and  to  make  truly  exclusive  by  patent  the  feature  of  con- 
struction so  heavily  advertised. 

The  advertising  designs,  which  are  in  evidence,  are  shown  to  have 
been  evolved  and  planned  by  the  advertising  staff  of  the  company,  and 
to  have  all  received  the  apwoval  of  Dowse,  and  to  have  been  used  with 
his  specific  knowledge.  This  advertising,  in  circulars,  newspaper?, 
and  magazines,  was  extensive,  expensive,  and  widespread;  hundreds 
of  thousands  of  dollars  of  the  corporate  funds  being  spent  on  it  while 
Dowse  remained  president  of  the  company.  It  held  out,  and  was  in- 
tended to  hold  out,  to  the  dealers  and  to  the  public  that  tiiis  particular 
construction,  identified  under  the  name  "Federal  Double  Cable  Base,"' 
was  the  exclusive  feature  of  the  manufacturing  company,  to  be  found 
only  in  its  tires. 

The  facts  relating  to  the  patent  application  are  that  Ward,  the  sec- 
retary, first  took  up  the  trade-mark  matter  in  a  letter  to  Munn  &  Co. 
on  October  14,  1913.  This  letter  stated  that  it  was  desired  to  protect 
the  company  by  "letters  patent  or  copyright"  on  the  name.  The  New 
York  attorneys  replied  that  a  trade-mark  registration  on  this  name  was 
probably  impossible  to  obtain,  because  it  was  descriptive,  and  after 
some  correspondence  the  subject  was  dropped,  pursuant  to  Ward's 
letter  of  October  28th.  On  January  5,  1914,  Ward,  for  the  corpora- 
tion, again  wrote  the  New  York  attorneys,  this  time  as  to  the  possi- 
bility of  obtaining  patent  on  "our  new  tire  construction."  With  this 
letter  there  was  inclosed  an  advertising  circular  of  the  corporation 
showing  the  construction.  Further  correspondence  ensued,  and  on 
March  10,  1914,  Dowse  in  person  called  on  the  New  York  attorneys 
and  confirmed  the  instructions  to  proceed  with  the  patent  application 
and  effort  at  trade-mark  registration.  Dowse  took  the  matter  .up  as 
president  of,  and  as  representing,  the  Federal  Rubber  Manufacturing 
Company. 

In  due  course,  and  after  correspondence,  the  patent  and  trade-mark 
applications,  respectively,  which  had  thus  been  taken  up  as  a  company 
matter,  and  as  part  of  a  single  transaction,  by  Dowse  as  president  of 
the  company,  with  the  attorneys,  were  prepared  and  filed ;  the  patent 
application,  which  under  the  law  had  to  be  in  the  name  of  an  indi- 
vidual, being  signed  by  Mr.  Dowse  personally,  and  the  trade-mark 
application,  which  had  to  be  in  the  name  of  the  company,  being  signed 
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l>y  him  as  president.  The  patent  application  was  filed  in  the  Patent 
Office,  June  16,  1914,  and  fiie  trade-mark  application  was  filed  June 
26,  1914.  For  the  fees  and  charges  for  both  of  these  filings,  as  well 
as  the  attorneys'  services  in  connection  therewith  in  the  amount  of 
$105,  bills  were  rendered  by  the  attorney  to  the  corporation,  and  were 
paid  by  its  check  dated  June  13,  1914. 

In  advertisements  of  the  company  of  the  "double  cable  base"  tires, 
beginning  with  the  April  issjie  of  "Motor,"  1914,  just  after  Dowse's 
visit  to  the  patent  attorneys  in  March,  the  words  "Patent  Applied  for" 
are  printed  in  conjimction  with  the  illustration  of  the  "double  cable 
base"  feature,  and  in  the  June  issue  of  this  magazine  (standing  as  a 
typical  advertisement  of  the  company)  the  same  "Patent  Appli^  for" 
letgend  appears  in  the  same  conjunction  with  the  representation  of  this 
special  construction,  again  represented  by  the  text  to  be  an  "exclusive" 
featJire. 

The  testimony  taken  at  the  trial  proves  that  the  charges  of  the 
Nsw  York  attorneys  thus  paid  by  the  company  were  never  chained 
against  Dowse,  or  paid  for  by  him,  but  remain  an  item  of  expense  on " 
the  corporation's  books  to  this  day.  Dowse  and  Ward  testified  gen- 
erally to  the  effect  that  in  December,  1915,  after  Dowse  resigned, 
Dowse  said  that  these  patent  expenditures  which  the  company  had 
paid  were  to  be  charged  to  him  personally  on  the  company  books,  but 
it  appears  that  this  was  not  done. 

It  appears  that  Mr.  Dowse  knew  of  these  advertisements.  There 
were  also  conversations  with  him  to  the  effect  that,  if  another  com- 
pany undertook  to  use  the  double  cable  base,  they  would  have  to  pay 
royalty  to  the  manufacturing  company.  Nor  did  the  plaintiff  ever 
claim  ownership  of  the  patent  application  until  after  his  resignation 
from  the  offices  of  president  and  general  manager. 

It  thus  appears  that  plaintiff  was  not  a  mere  employe,  under  the  di- 
rection of  a  superior  officer.  During  the  whole  period  he  was  presi- 
dent and. general  manager,  and  one  of  the  directors.  The  others  were- 
Githens  and  Kepperley,  the  former  coming  with  Mr.  Dowse  from  the 
G.  &  J.  Ccmipany,  and  the  latter  representing  the  Willys  interests.  The 
plaintiff,  therefore,  was  practically  the  corporation,  taking  orders  from 
no  one.  His  executive  authority  and  control  were  practically  exclu- 
sive. He  could  be  dismissed  only  by  the  board  of  directors,  and  then 
only  by  consent  of  Mr.  Githens,  who  came  there  with  him,  until  Wil- 
lys should  exercise  his  majority  stock  control  by  changing  the  board. 
It  is  true  that  Willys  had  the  ultimate  power  of  corporate  control,  and 
for  the  time  being  this  authority  was  vested  solely  in  Dowse. 

While  by  the  law  of  Wisconsin  he  was  not  strictly  a  trustee  for  the 
corporation,  only  an  agent,  yet  by  reason  of  his  relation  to  Willys,  and 
the  great  importance  of  the  new  cable  base  to  the  corporate  business 
success,  his  position  was  that  of  a  quasi  trustee,  such  as  to  make  it 
clear  that  the  patent  was  taken  out  by  him  for  the  corporation.  Had 
the  invention  affected  only  a  detail  or  unimportant  part  of  the  corpo- 
rate business,  it  is  probable  that  plaintiff  would  be  regarded  as  its 
owner,  both  legal  and  equitable,  as  in  American  Stoker  Co.  v.  Under- 
feed Stoker  Co.  (C.  C.)  182  Fed.  642;  Id.,  188  Fed.  314,  110  C.  C.  A. 
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292.  Here  the  patent  involved  the  very  life  of  the  corporation.  It 
was  developed  by  the  whole  corporate  force  as  something  absolutely 
necessary,  under  the  supervision  of  the  president,  who  was  straining 
every  nerve  to  make  good.  It  entered  vitally  into  the  veiy  business 
life  of  the  company,  and  was  finally  issued  while  plaintiff  was  still 
drawing  his  salary,  although  no  longer  in  control.  Under  the  circum- 
stances it  would  be  grossly  inequitable  for  plaintiff  to  retain  title,  and 
the  rule  of  Hapgood  v.  Hewitt  and  the  pases  following  its  rule  does 
not  apply.  In  the  ordinary  case  a  shop  right  to  the  corporation  will 
satisfy  all  equitable  demands ;  but  here  the  new  company's  title  to  that 
right  would  be  quite  doubtful.  A  case  closely  in  point  is  Worthington 
Pumping  Machine  Co.  v.  Moore,  supra. 

[3]  There  should  be  a  decree  sustaining  the  patent,  and  that  the 
federal  company  is  the  equitable  owner,  entitled  to  have  an  assignment, 
with  costs  against  plaintiff. 


PRESSBD  STEEL  OAR  CO.  v.  UNION  PAQ  R.  OO. 
(District  Court,  S.  D.  New  York.    December  17,  1918.) 

1.  Patents  9=>Zi2(l) — Ljcenses — Effect. 

Wbere  plaintiff,  tbe  owner  of  a  patent  for  railroad  cars,  entered  Into 
an  agreement  with  a  railroad  company  providing  that  It  might  manu- 
facture cars  covered  by  the  patent  on  payment  of  a  certain  royalty  per 
car,  or  cause  them  to  be  built,  held,  that  the  railroad  company  was  not 
required  to  pay  royalty  on  cars  bought  from  another  company,  which  had 
a  nonezdujsive  license  to  make  and  sell  cars  embodying  the  Invention. 

2.  Damages   «=>40(2) — Pboftts — Specui-atitb   Psorira 

Where  a  contract  between  plaintiff,  the  owner  of  a  patent,  and  a  rail- 
road company,  which  gaye  the  latter  the  right  to  buUd  cars  covered  by  the 
patent,  provided  that  plaintiff  should  have  a  preference  over  other  car 
builders  for  the  construction  of  cars  covered  by  the  patent,  held  that,  on 
the  railroad  company's  breach  of  the  preference  agreement,  plaintiff 
could  not  recover  damages,  for  the  profits  which  plaintiff  might  hare 
made  are  wholly  speculative. 

At  Law.  Action  by  the  Pressed  Steel  Car  Company  against  the 
Union  Pacific  Railroad  Company,  Judgment  in  part  for  plaintiff;  but 
denying  in  part  the  recovery  sought. 

See,  also,  241  Fed.  964. 

The  parties  entered  into  a  contract,  the  essential  features  of  which  are  as 
follows : 

"Agreement  made  the  1st  day  of  November,  1905,  between  Pressed  Steel  Car 
Company,  a  corporation  •  •  •  (hereinafter  called  the  Car  Company),  of 
the  first  part,  and  Union  Padflc  Railroad  Company,  a  corporation  •  •  • 
(hereinafter  called  the  Railroad  Company),  of  the  second  part; 

"Whereas,  the  Car  Company  is  the  owner  of  certain  patents  covering  vari- 
ous devices  or  designs  used  by  the  RaUroad  Company  in  the  constructloa  of 
'common  standard'  freight  cars;     •     •    •    and 

"Whereas,  the  Railroad  Company  admits  the  use  by  it  In  the  constmctloD 
of  its  'common  standard'  freight  cars  of  certain  designs  and  patented  devices 
owned  by  the  Car  Company,  •  •  •  and  admits  the  validity  of  the  patents 
embodied  therein,  and  has  agreed  not  to  evade  or  attempt  to  evade  said 
patented  devices  •  •  •  as  embodied  in  its  'common  standard'  freiglit 
cars;  and 
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"Whereas,  the  Railroad  Company  Is  deslrons  of  making  an  arrangement 
with  the  Car  Company  whereby  It  may  build  or  cause  to  be  built,  under  royal- 
ty, freight  cars  containing  such  designs  and  patented  devices  for  its  own  use 
and  the  use  of  the  various  railroad  companies  now  or  hereafter  owned  or 
controlled  by  it  by  the  ownership  of  a  majority  of  the  capital  stock  herein  or 
otherwise,  or  leased  or  operated  by  It,  but  not  for  sale;   and 

"Whereas  the  Railroad  Company  has  since  the  1st  of  June,  1904,  built  and 
caused  to  be  built  'common  standard'  freight  cars  in  whldi  the  devices  covered 
by  said  patents  of  the  Oar  Company  have  been  used: 

"Now.  therefore,  *  *  *  It  is  agreed  as  foUows  between  the  parties 
hereto: 

"First,  From  the  date  of  the  execution  of  this  agreement  until  the  21st  day 
of  December,  1S14,  the  Railroad  Company  shall  have  a  right  and  license  to 
construct  or  have  constructed  for  its  own  use  and  the  use  of  the  various  rail- 
road conqtanles  now  or  hereafter  owned  or  controlled  by  It  by  the  ownership 
of  a  majority  of  the  capital  stock  therein  or  otherwise,  or  leased  or  operated 
by  it,  and  to  use  and  to  permit  to  be  used  by  and  upon  the  lines  of  the  various 
railroad  companies  so  owned,  controlled,  leased,  or  operated  by  it,  freight  cars 
containing  the  designs  and  devices  covered  by  patents  now  owned  or  controll- 
ed or  whidi  may  during  the  said  period  be  acquired,  owned,  or  controlled  by 
said  Car  Company.    •     •     • 

"Third.  For  eadi  car  hereafter  built  or  caused  to  be  buUt  during  the  period 
of  this  contract  by  the  Railroad  Company  (except  cars  constructed  for  the 
Railroad  Company  by  the  Car  Company  or  by  the  Western  Steel  Car  & 
Foundry  Company)  containing  any  of  the  designs  or  devices  covered  by  pat- 
ents now  owned  or  controlled  or  which  may  hereafter  be  owned  or  controlled 
by  said  Car  Company,  the  Railroad  Company  shall  pay  as  royalty  to  the  Car 
0[>mpany,  within  ninety  (90)  days  after  completion  of  sudi  car,  ten  dollars 
($10)  per  car  in  cash.    •     »    • 

"Fourth.  The  Railroad  Company  hereby  gives  to  the  Car  Company  and/or 
to  a  corporation  known  as  the  Western  Steel  Car  &  Foundry  Company,  a 
corporation  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  New  Jersey,  and  for  which  company  the  Car  Company  in  this  re- 
gard will  act  as  agent,  a  preference  (provided  they  can  make  reasonably 
prompt  or  similar  deliveries,  under  the  same  plans  and  specifications)  over  any 
other  car  builders  In  the  construction  of  any  or  all  freight  cars  containing 
designs  and  devices  covered  by  patents  now  owned  or  controlled  or  which  may 
hereafter  be  owned  or  controlled  by  the  Car  Company,  caused  to  be  built  by 
the  Railroad  Company  outside  of  its  own  shops,  at  the  price  of  ten  dollars 
($10)  per  car  in  excess  of  the  price  bid  by  such  other  car  builders  for  the  con- 
struction of  any  freight  cars  embodying  such  designs  and  devices;  the  Rail- 
road Company,  however,  reserves  the  right  to  build  such  cars  in  its  own  shops. 
In  which  event  the  Railroad  Company  agrees  to  pay  to  the  Car  Company  a 
royalty  of  ten  dollars  ($10)  per  car  for  each  car  so  built 

"Fifth.  It  Is  further  agreed  that  If  the  Railroad  Company  abandon*  Its 
present  'common  standard'  and  adopts  Instead  thereof  a  new  design,  which  It 
contends  does  not  embody  any  of  the  designs  and  devices  covered  by  the 
I>atents  now  or  hereafter  owned  or  controlled  by  the  Pressed  Steel  Car  Com- 
pany, and  if  such  contention  is  disputed  by  the  Car  Company,  then  the  question 
whether  or  not  such  new  design  does  embody  any  design  or  device  of  patent 
owned  by  the  C!ar  Company,  shall  upon  written  request  of  either  party  to  the 
other,  be  referred  to    •    •     •     arbitrators.     •    •    • " 

Kiddie  &  Margeson,  of  New  York  City  (John  B.  Stanchfield,  Alfred 
W.  Kiddle,  Charles  A.  Collin,  and  Wylie  C.  Margeson,  all  of  New  York 
City,  of  counsel),  for  plaintiff. 

George  S.  Payson,  of  Chicago,  111.,  and  Henry  W.  Clark,  of  New 
Yoric  City  (George  A.  Ellis,  James  R.  Sheffield,  and  James  J.  Cos- 
grove,  all  of  New  York  City,  of  counsel),  for  defendant. 

MAYER,  District  Judge  (after  stating  the  facts  as  above).  The  ac- 
tion is  at  law,  and  was  tried  without  a  jury,  and  numerous  questions, 
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involving  (1)  the  construction  of  contract  relations  and  (2)  the  use  of 
alleged -infringing  devices  by  defendant,  were  disposed  of  in  the  course 
of  the  trial.  Two  questions  remain  to  be  considered,  and  both  arise 
out  of  the  contract  referred  to  supra. 

i1]  1.  Plaintiff  claims  $10  per  car  on  200  gondola  cars  built  for 
delivered  to  defendant  by  the  Bettemdorf  Axle  Company,  to 
which  company,  on  or  about  August  17,  1909,  plaintiff  granted  a  li- 
cense to  build  and  sell  cars  covered  by  a  patent  to  one  Streib,  No. 
942,224,  owned  by  plaintiff.  The  license  to  the  Bettemdorf  Company 
gave  that  company  the  right  to  make  and  sell  freight  cars  embodying 
the  improvements  or  inventions  covered  by  what  are  the  first  three 
claims  of  the  Streib  patent.  The  history  of  the  arrangement  betweoi 
plaintiff  and  Bettemdorf  Axle  Company  may  be  briefly  stated.  This 
histoid  seems  to  be  irrelevant,  but  is  referred  to,  so  that  all  the  facts 
may  be  apparent. 

An  application  for  a  patent  covering,  as  is  contended,  the  same  in- 
vention as  that  set  forth  in  the  Streib  application,  was  filed  by  one  Bet- 
temdorf, and  the  Bettemdorf  appUcation  was  placed  in  interference 
with  the  Streib  application.  During  this  interference,  Bettemdorf  con- 
ceded priority  of  invention  to  Streib,  and  plaintiff,  as  assignee  of 
Streib,  granted  the  Bettemdorf  Axle  Company,  as  assignee  of  Bet- 
temdorf, a  nonexclusive  license  whereby  the  Bettemdorf  Axle  Com- 
pany acquired  the  right  to  make  and  sell  freight  cars  embodying  the 
inventions  covered  by  the  first  three  claims  of  the  Streib  patent,  with- 
out the  requirement  of  paying  plaintiff  any  royalty  therefor. 

The  question  now  is  whether  defendant  can  be  held  liable  for  cars 
purchased  from  Bettemdorf  Axle  Company  which  embodied  claims  1, 
2,  and  3  of  the  Streib  patent.  Plaintiff  claims  that  it  has  the  right 
to  elect  under  which  of  the  two  outstanding  licenses  the  cars  in  ques- 
tion were  built.  In  other  words,  the  plaintiff,  having  given  to  Bettem- 
dorf Axle  Company  the  right  to  manufacture  and  sell  freight  cars 
under  the  claims  of  a  patent  owned  by  plaintiff,  now  urges  that  it  may 
segregate  defendant  from  the  rest  of  the  public  by  virtue  of  tfie  at- 
tract therfetofore  made  between  plaintiff  and  defendant.  When  plain- 
tiff granted  the  license  to  Bettemdorf  Axle  Company,  all  the  world  was 
entitled  to  purchase  cars  from  the  licensee  upon  any  terms  suitable  to 
the  licensee  and  the  purchaser.  In  Keeler  v.  Standard  Folding  Bed 
Co.,  157  U.  S.  659,  666,  15  Sup.  Ct.  738,  740  (39  L.  Ed.  848)  the  court 
points  out,  with  apt  expression,  that — 

"The  purchase  of  the  article  from  one  authorized  by  the  patentee  to  sell  It 
emandpotes  such  article  from  any  further  subjection  to  the  patent  throogb- 
out  the  entire  life  of  the  patent    •    •    •  " 

The  point  is  that  the  monopoly  is  lost  and  the  article  has  been  "eman- 
cipated." 

It  is  quite  immaterial  as  to  what  the  arrangement  was  between  plain- 
tiff and  Bettemdorf  Axle  Company.  Such  an  arrangement  sometimes 
takes  the  form  of  a  royalty,  ,and  sometimes  is  entered  into  with  con- 
siderations of  mutual  forbearance.  Whatever  the  consideration, 
whether  called  royalty  or  not,  the  passing  of  the  consideration  can  oc- 
cur but  once,  so  far  as  affects  the  rights  of  purchasers; 
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The  contract  between  plaintiff  and  defendant  becomes  immaterial, 
so  far  as  relates  to  the  right  of  defendant  to  purchase  cars,  made  pur- 
suant to  the  patent,  from  any  person  having  the  right  to  make  and  sell 
such  cars. 

I  hold,  therefore,  tiiat  the  defense  on  this  ground  is  good,  and  plain- 
tiff may  note  an  exception  to  my  ruling.  If  what  has  already  been 
decided,  in  regard  to  the  patent  infringement  features  as  to  these 
200  gondola  cars,  shall  be  sustained,  then  my  ruling  on  this  question 
of  license  will  become  academic. 

[2]  2.  The  next  question  is  one  of  damages.  The  piamtiff  claims 
that  it  is  entitled  to  recover  substantial,  and  not  nominal,  damages  by 
reason  of  the  breach  by  defendant  of  the  "fourth"  paragraph  of  the 
contract,  in  that  defendant  did  not  accord  to  plaintiff,  in  respect  of 
702  cars,  the  preference  therein  set  forth.  Jt  was  held  during  the  trial 
that  what  this  provision  for  a  preference  meant  was  that  defendant 
should  give  equal  opportunity  to  plaintiff,  with  other  car  builders,  to 
bid  competitively  for  the  constructibn  of  freight  cars  containing  de- 
signs and  devices  covered  by  patents  then  owned  or  controlled,  or  which 
might  thereafter  be  owned  or  controlled,  by  plaintiff  company ;  and  if 
plaintiff  bid  within  not  to  exceed  the  $10  in  excess  of  any  other  car 
builder,  defendant  was  obligated  to  award  the  contract  to  plaintiff, 
with  the  proviso  always  that  defendant  could  build  cars  in  its  own 
shops,  in  which  event  defendant  was  obligated  to  pay  to  plaintiff  a 
royally  of  $10  per  car.  The  provision  in  question  is  a  valid  provi- 
sion, and  the  breach  thereof  might  entitle  plaintiff  to  certain  remedies ; 
but  the  question  now  under  consideration  is  whether,  as  a  result  of 
such  breach,  it  can  be  said  that  it  would  be  possible  for  plaintiff  to 
show  that  it  had  lost  what  is  spoken  of  as  its  manufacturer's  profit,  or, 
for  that  matter,  that  it  had  been  subjected  to  any  damage  by  way  of 
loss  of  profits. 

It  is  important  to  distinguish  between  those  cases  (1)  where  there 
is  a  rule  of  damage,  but  great  difficulty  and  sometimes  uncertainty  in 
the  ascertainment  of  what  the  damage  is,  and  (2)  those  cases  to  which 
a  rule  of  damage  cannot  be  applied  and  where  any  damages  awarded 
would  be  the  result  merely  of  speculation  or  conjecture. 

The  first  class  of  cases  is  well  illustrated  by  Wakeman  v.  Wheeler  & 
Wilson  Mfg.  Co.,  101  N.  Y.  205,  4  N.  E.  264,  54  Am.  Rep.  676,  and 
Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co,,  198  Fed.  721.  754, 
117  C.  C.  A.  503.  The  courts,  in  those  cases,  did  not  fail  to  lay  down 
rules  of  damage,  merely  because  of  the  difficulty  of  ascertaining  dam- 
ages. 

The  second  class  of  cases  is  exactly  illustrated  by  the  case  at  bar 
and,  inter  alia,  by  Locker  v.  American  Tobacco  Co.,  218  Fed.  447,  134 
C.  C.  A.  247,  and  to  some  extent  by  Troy  Laundry  Machinery  Co.  v. 
Dolph,  138  U.  S.  617,  11  Sup.  Ct.  412,  34  L.  Ed.  1083. 

Counsel  for  each  side  have  analyzed  with  great  care  the  opinion  in 
the  Dolph  Case  and  its  history  as  exemplified  by  the. record  on  review 
and  the  various  steps  which  the  litigation  took.  There  is  some  lan- 
guage in  the  opinion  of  Mr.  Justice  Brewer  which  has  led  to  con- 
siderable argument ;  but  the  fundamental  proposition  of  the  case  does 
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not  revolve  around  the  question  as  to  whether  the  provision  there  under 
consideration  was  a  sutwrdinate  or  principal  provision.  After  all,  the 
main  questions  were  whether  the  breach  of  such  an  optional  arrange- 
ment as  was  disclosed  in  the  Dolph  Case,  and  the  provision  as  to 
"open  competition,"  laid  the  foundation  for  substantial  damages.  That 
precise  question  was  not  present  in  the  Locker  Case,  supra,  but  the 
principle  is  the  same.  It  will  be  noted  that  the  Circuit  Court  of  Ap- 
peals, at  the  conclusion  of  its  opunion  in  the  t/icker  Case,  said : 

"As  we  have  thus  dlE^XMed  of  the  case  npon  the  principal  question,  It  Is  im- 
necessary  to  discuss  the  subsidiary  questtons  Involved.  We  tblnlc  it  proper 
to  say,  however,  that  we  find  no  satisfactory  proof  of  damages;  the  matter 
seems  to  be  left  to  speculation  and  conjecture." 

The  Locker  Case  was  brought  to  recover  treble  damages  under  the 
so-called  Sherman  Anti-Trust  Law  (Act  July  2,  1890,  c.  647,  26  Stat 
209  [Comp.  St.  1916,  §§  8820-8823,  8827-8830]),  and  was  tried  be- 
fore the  court  with  a  jury.  A  mass  of  testimony  was  there  intro- 
duced which,  in  the  opinion  of  the  court,  fdled  to  lay  a  foundation  for 
damages  except  upon  a  mere  speculative  basis.  The  District  Court, 
in  that  case,  was  of  the  opinion,  therefore,  that  plaintiff,  as  matter  of 
law,  had  not  proved  any  damages  and  directed  a  verdict  for  defendant 
It  will  be  noted  that  the  verdict  thus  directed  was  not  for  nominal 
damages,  but  it  was  for  defendant  on  the  theory  that  no  damages  what- 
ever had  been  proved. 

In  the  case  at  bar  the  first  step  necessary  for  the  plaintiff  would  be 
to  show  that  the  plaintiff  would  nave  availed  of  the  preference.  There 
was  no  obligation  on  plaintiff's  part  so  to  avail,  and  whether  the  plain- 
tiff would  have  so  availed  is  a  matter  of  speculation,  which  is  but  an- 
other way  of  saying  that  there  existed  a  precedent  element  of  such  un- 
certainty, not  as  to  the  amount  of  damage,  but  as  to  the  fact  of  damage, 
as  to  disable  the  plaintiff  from  laying  any  foundation  whatever  for 
damage.  If  the  provisions  of  paragrajA  "fourth"  were  bindingf  on 
both  parties,  so  that,  for  instance,  in  addition  to  the  right  of  plaintiff 
to  bid,  there  would  have  'been  the  binding  obligation  of  plaintiff  to 
bid,  and  to  manufacture  if  the  bid  were  properly  awarded,  then  it 
might  be  argued  that,  if  plaintiff's  bid  had  not  been  accepted,  it  would 
have  been  damaged.  In  such  circumstances,  it  might  well  be  contended 
that  the  rule  would  have  been  simple  enough,  and  would  not  have  been 
embarrassed  by  aity  uncertainty. 

But  the  difficulty  is  that  no  one  can  say,  as  of  the  time  when  the  702 
cars  were  ordered  and  manufactured,  that  the  plaintiff  would  have 
availed  of  the  preference  accorded  under  the  fourth  paragraph.  In 
fact,  there  can  be  no  better  illustration  of  the  complete  tincertainty  of 
this  provision  of  the  fourth  paragraph  than  in  this  very  case,  because 
the  testimony  shows  that  in  many  instances,  involving  thousands  of 
cars,  plaintiff  did  not  bid,  and  thus  did  not  avail  of  the  preference. 

It  seems  to  me,  therefore,  that  any  damages  are  purely  speculative, 
and  the  logical  result  would  be  to  allow  the  plaintiff  no  damage  what- 
ever in  this  regard.  There  is,  however,  some  confusion  in  the  cases  as 
to  whether  no  damage  should  be  allowed  or  whether  there  shotdd  be 
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awarded  to  plaintiff  nominal  damages.  In  the  case  at  bar  the  financial 
result  in  this  particular  is  substantially  the  same. 

While,  therefore,  I  think  the  proper  conclusion  requires  that  no  dam- 
age'be  awarded  to  plaintiff,  I  am  not  disposed  to  decline  to  award  6 
cents  as  nominal  damages,  if  defendant  so  desires.  On  this  question 
of  damages  for  loss  of  profits,  counsel  may  arrange  to  shape  the  record 
so  as  to  save  the  point,  if  the  case  should  be  reviewed. 

When  counsel  shall  have  figured  the  correct  amount  to  which  plain- 
tiff, under  my  rulings,  is  entitled,  they  will  advise  me,  so  that  the  rec- 
ord may  conclude  in  orderly  fashion. 


1]TAH  (X)NST.  CX).  V.  ST.  LODIS  (JONSTBUCTION  &  EQUIPMENT  CO.  et  al. 

(District  Court,  D.  New  Mexico.    December  30,  1916.) 

Na  116. 

1.  Bkvotai.  of  Caxises  9=310 — Status  ot  Gaxtbi!  Aftsb  Eeuotai/ — Suit  bt 
fobeion  oobforation. 

Wboi  tbe  maintenance  ot  an  action  commenced  In  a  state  court  is  pro- 
blblted  hy  a  state  statute,  because  of  the  failure  of  plaintiff  as  a  for- 
eign corporatl<m  to  comply  wltb  Its  requirements,  plaintiff  cannot  better 
its  position  br  removing  tbe  cause  into  a  federal  court 

9L  Contracts  «=s284(2) — Contract  for  ■Railroad  Construction — Condition 
Precedent  to  Rkcovbrt — Enoinesr's  Certificatk. 

Wbere  a  contract  for  railroad  construction  made  tbe  Cblef  engineer  of 
the  company  the  final  arbiter  of  all  disputes,  and  required  his  final  esti- 
mate of  the  work  done,  and  his  certlflcate  that  It  was  free  from  claims  for 
labor  or  material  for  which  Hens  might  be  enforced  before  any  right 
of  action  should  accrue  to  the  contractor,  such  certificate  is  a  condition 
precedent  to  a  right  of  action,  or  the  contractor  must  excuse  the  failure 
to  procure  it  by  alleging  and  proving  by  direct  and  convincing  evidence 
tbRt  In  refusing  it  the  engineer  acted  fraudulently,  or  so  arbitrarily  as  to 
indicate  fraud. 

8.  Contracts   <&s>287(1) — Contract   fob   Hailboao   Work — Construction— 

"FlNAI.  SBTTLiEMKNT" — "FiNAI.  ESTIMATE." 

Under  a  contrEict  for  railroad  construction,  providing  that  before  final 
settlement  the  contractor  should  furnish  evidence  to  the  chief  engineer  of 
freedom  from  liens,  and  that  the  engineer  should  make  and  certify  a  flnai 
estimate  of  the  amount  due,  which  should  be  conclusive  on  both  parties, 
"final  settlement"  and  "final  estimate"  mean  practically  the  same  thing; 
a  final  adjustment  of  the  account  being  necessary  to  tbe  making  of  the 
certificate. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Firs''  Series, 
Final  Estimate;   First  and  Second  Series,  Final  Settlement] 

4,  Contracts  (3=>284(2) — Actions  for  Breach — Conditions  Precedent — ^En- 
gineer's Estimate. 

A  provision  of  a  contract  for  railroad  construction,  requiring  a  cer- 
tificate of  final  estimate  by  the  chief  engineer  as  a  condition  precedent 
to  a  right  of  action  by  the  contractor,  cannot  be  ignored  by  the  court. 

In  Equity.  Suit  by  the  Utah  Construction  Company  against  the 
St  Louis  Construction  &  Equipment  Company,  the  St.  Louis,  R.  M. 
&  P.  Railway  Company,  and  the  Metropolitan  Trust  Company  of 

^ssFor  other  cases  see  same  topic  &  KST-NUMBER  In  all  Key-Numbered  Digests  ft  Indese* 
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New  York  City,  trustee,  with  the  Bell  &  Levy  (^Contracting  Company 
as  cross-petitioner.    Bill  and  cross-bill  dismissed. 

POLLOCK,  District  Judge.  This  is  an  action  to  recover  an  al- 
leged balance  claimed  by  the  plaintiff  against  the  defendant  St  Louis, 
Rocky  Mountain  &  Pacific  Railway  Company,  for  construction  work 
in  building  said  railroad  in  New  Mexico,  and  to  enforce  a  mechanic's 
lien  therefor.  The  B?  11  &  Levy  Contracting  Company,  a  subcontrac- 
tor, files  a  cross-petition  to  enforce  a  mechanic's  lien  in  its  favor  on 
the  corpus  of  the  railroad  for  an  alleged  balance  due  it  frcwn  the  prin- 
cipal contractor.  The  Metropolitan  Trust  Company  of  New  York 
City,  trustee  under  a  mortgage  for  the  railroad,  is  made  a  party  de- 
fendant. 

[11  Among  other  defenses  the  defendant  Railway  Company  pleads 
the  following  statute  of  New  Mexico,  in  force  at  the  time  of  making 
the  contract  in  question,  and  yet  in  force : 

"Every  foreign  corporation,  except  banUing,  insurance  and  railroad  ear- 
porations,  before  transacting  any  business  in  tblB  territory,  shall  file  in  the 
office  of  the  secretary  of  the  territory  a  copy  of  its  dliarter,  or  certiflcate  of 
Incorporation,  certified  by  the  proper  authority  of  the  territory,  state  or 
comity  of  its  creation,  and  a  statement  of  the  amount  of  Its  capital  stock 
authorized  and  In  amount  actually  Issued,  the  character  of  the  business  which 
it  is  to  transact  In  this  territory,  and  designating  Its  principal  office  In  this 
territory  and  an  agent  who  shall  be  a  domestic  corporation  or  a  natural  person 
of  full  age  actually  recdd^it  in  this  territory,  together  ^th  his  place  of  abode, 
upon  which  agent  process  against  said  corporation  may  be  served.  •  •  • 
Upon  the  filing  of  such  copy  and  statemeat,  the  secretary  of  the  territory 
shall  issue  to  such  coriwratlon  a  certiflcate  that  it  is  authorized  toj  transact 
business  in  this  territory,  and  that  the  business  is  sndh  as  may  be  lawfully 
transacted  by  corporatimis  of  this  territory,  and  he  shall  keep  a  record  of 
all  such  certificates  issued." 

"Until  such  corporation  so  transacting  bu^ness  In  this  territory  shall  hare 
obtained  said  certificate  from  the  secretary  of  the  territory,  it  shall  not  main- 
tain any  action  in  this,  territory,  upon  any  contract  made  by  It  in  this  terri- 
tory." ' 

"Every  foreign  corporation  transacting  any  business  In  any  manner  what- 
soever, directly  or  Indirectly,  In  this  territory,  without  having  first  obtained 
authority  therefor,  as  hereinbefore  prortded,  shall  for  each  offense  forfeit  to 
the  territory  the  sum  of  two  hundred  dollars,  to  be  recovered  with  costs  in  an 
action  prosecuted  by  the  solicitor  general  in  the  name  of  tiie  territory." 

Laws  1905,  e.  79,  {g  102,  108,  105. 

The  Construction  Company  and  the  subcontractor  were  foreign  cor- 
porations of  states  outside  of  New  Mexico,  and  the  work  to  be  done 
was  on  a  railroad  situated  in  said  territory.  The  contractor  did  not 
comply  with  the  requirements  of  the  foregoing  statute,  but  after  the 
work  was  completed,  and  after  suit  was  brought,  it  did  attempt  to  com- 
ply with  the  statute. 

As  the  suit  was  instituted  in  a  territorial  court  of  New  Mexico,  in 
1908,  where  the  principal  pleadings  were  had,  and  the  case  was  not 
removed  therefrom  into  the  United  States  District  Court  of  New 
Mexico  until  1912,  which  removal  was  made  at  the  instance  of  the 
plaintiff,  the  federal  court  took  the  case  as  it  stood  at  the  time  of  re- 
moval, subject  to  the  legal  status  and  rights  of  the  parties  as  they 
were  established  at  the  time  of  the  removal.    If  the  cause  of  action 
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had  no  right  to  exist  in  the  Jurisdiction  where  suit  was  brought,  the 
plaintiff  could  not  vitalize  it  by  gettmg  it  transferred  to  another  ju- 
risdiction. 

The  cause  must  therefore  be  considered,  in  respect  of  the  above  pro- 
visions of  the  statute  of  New  Mexico,  the  same  as  if  the  case  now 
stood  in  the  territorial  court.  We  must  therefore  eliminate,  as  of  any 
controlling  effect,  the  ruling  of  the  federal  courts,  of  which  the  case 
of  Lupton's  Sons  v.  Auto  Club  et  al.,  225  U.  S.  489,  32  Sup.  Ct.  711, 
56  L.  Ed.  1 177,  Ann.  Cas.  1914A,  d99,  is  representative,  wherdn,  under 
the  New  York  statute,  which  declared : 

"No  forelsn  stock  corporatloii  doing  business  In  this  state  shall  maintain  any 
action  in  this  state  on  a  contract  made  by  it  In  this  state  nnless  prior  to  the 
making  of  such  contract  it  shall  have  procured  from  the  designated  office  the 
required  oertiflcate  authorizing  it  to  do  business  in  the  state" 

— it  was  held  that,  inasmuch  as  the  statute  only  prohibited  the  rig^t 
to  bring  such  action  in  the  state  court,  it  did  not  have  the  effect  to 
prevent  the  nonresident  contractor  from  bringing  and  maintaining  suit 
in  the  United  States  court. 

As  the  statute  imposed.no  other  restriction  than  a  denial  of  the  right 
to  sue  in  the  courts  of  the  state,  without  imposing  any  penalty  therefor, 
the  Supreme  Court  held  that  such  regulation  of  the  state  did  not  have 
the  effect  to  deny  the  right  of  a  citizen  of  a  foreign  state  to  resort  to 
the  federal  court,  when  the  requisite  diversity  of  citizenship  existed. 

But  the  case  at  bar  is  where  the  plaintiff  has  sued  in  the  local  court 
to  enforce  a  contract  made  without  compliance  with  the  statute,  where 
the  statute  stigmatizes  the  dereliction  of  the  corporation  as  an  offense 
against  the  st^te  and  penalizes  it.  In  this  regard  it  is  worthy  of  note 
the  statute  above  quoted  does  not  alone  prohibit  the  bringing  and  main- 
taining of  any  action  on  a  contract  made  in  this  state  in  violation  of 
its  terms,  but  it  further  provides  as  follows  : 

"Every  foreign  corporation  transacUng  any  business  in  any  manner  what- 
soever, directly  or  indirectly,  in  this  territory,  without  having  first  obtained 
authority  therefor,  as  hereinbrfore  provided,  shall  Jor  each  offente  forfeit  to 
the  territory  the  mm  of  two  hundred  dollars,  to  be  recovered  with  costs  tn 
an  action  prosecuted  bv  the  soUMtor  general  in  the  name  of  the  territory." 
Laws  1905^  c.  79,  3  106. 

In  such  case  there  can  be  no  doubt  whatever  but  that  the  very  busi- 
ness transacted  by  complainant  and  cross-complainant,  the  Bell  &  Levy 
Contracting  Company,  was  prohibited  by  the  act,  hence  unlawful,  for 
which  they  might  have  been  penalized  in  the  sum  of  $200. 

Mr.  Benjamin,  in  his  work  on  Sales  (3d  Am.  Ed.)  §  538,  after  re- 
viewing at  length  the  authorities,  says : 

"The  propositions  that  seem  fairly  deducible  from  the  foregoing  atithorlties 
are  the  following;  First  That,  where  a  contract  is  prohibited  by  statute. 
It  Is  immaterial  to  Inquire  whether  the  statute  was  passed  for  revenue  pur- 
poses only,  or  for  any  other  object.  It  is  enough  that  Parliament  has  pro- 
hibited It,  and  it  is  therefore  void.  Secondly.  That,  when  the  question  is 
whether  a  contract  has  been  prohibited  by  statute,  it  i»  material,  la  constru- 
ing the  statute,  to  ascertain  whether  the  Ivegislature  had  in  view  solely  the 
security  and  collection  of  the  revenue,  or  had  in  view,  in  whole  or  in  part,  the 
protection  of  the  public  from  fraud  In  contracts,  or  the  promotion  of  some  oD- 
ject  of  public  policy.    In  the  former  case,  the  inference  is  that  the  statute  was 
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not  Intended  to  prohibit  contractg ;  In  the  latter,  that  It  was.  ThWly.  "Hiat, 
In  seeking  for  the  meaning  of  the  law-giver,  It  Is  material  also  to  inquire  wheth- 
er the  i)enalty  Is  Imposed  once  tor  all,  on  the  offense  of  failing  to  comply  with 
the  requirement  of  the  statute,  or  whether  it  is  a  recurring  penalty,  repeated 
as  otien  as  the  offending  party  may  have  dealings.  In  the  latter  case  the 
statute  is  intended  to  prevent  the  dealing,  to  prohibit  the  contract,  and  the 
contract  is  therefore  void ;  but  in  the  former  case  such  is  not  the  intention, 
and  the  contract  will,  be  enforced." 

The  above  text  appears  to  be  amply  supported  by  authority.  See 
McMhllen  v.  Hoffman,  174  U.  S.  639,  19  Sup.  Ct.  839,  43  L.  Ed.  1117; 
Bartlett  v.  Vinor,  Carthew,  253 ;  Pittsburg  Const  Co.  v.  West  Side 
Belt  Railroad  Co.,  154  Fed.  929,  83  C.  C.  A.  501,  11  L.  R.  A.  (N.  S.) 
1145;  Thome  v.  Travelers'  Insurance  Co.,  80  Pa.  29,  21  Am.  Rep. 
89;  Johnson  v.  Hulings,  103  Pa.  498,  49  Am.  Rep.  131 ;  Stevenson  v. 
Ewing,  87  Tenn.  46,  9  S.  W.  230;  Yount  v.  Denning,  52  Kan.  629,  35 
Pac.  207;  Holt  v.  Green,  73  Pa.  198,  13  Am.  Rep.  737;  Dillon  v. 
Allen,  46  Iowa,  299,  26  Am.  Rep.  145 ;  Woods  &  Co.  v.  Armstrong,  54 
Ala.  150,  25  Am.  Rep.  671. 

In  McMuUen  v.  Hoffman,  supra,  the  court  said : 

"The  authorities  from  the  earliest  time  to  the  present  unanimously  hold  that 
no  court  will  lend  Its  assistance  in  any  way  towards  carrying  out  the  terms 
of  an  illegal  contract  In  case  any  action  is  brought  in  which  it  is  necessary 
to  prove  the  illegal  contract  In  order  to  maintain  the  action,  courts  wiU  not 
enforce  •  •  *  any  alleged  rights  directly  springing  from  such  coatract. 
In  cases  of  this  kind  the  maxim  Is  'Potior  est  conditio  defendantia.' " 

In  the  noted  case,  often  cited  with  approval  by  the  courts,  of  Bart- 
lett V.  Vinor,  supra.  Lord  Chief  Justice  Holt  said: 

"Every  contract  made  for  or  on  account  of  any  matter  or  thing  which 
is  prohibited  and  made  unlawful  by  any  statute  is  a  void  contract,  though  the 
statute  Itself  does  not  mention  that  it  shall  be  so,  but  only  inflicts  a'  penalty 
on  the  offender,  because  ai  penalty  hnplies  a  pn^bitiou,  tttough  there  are  no 

prohibitive  words  in  the  statute." 

I 

The  Court  of  Appeals  for  the  Third  Circuit,  in  Pittsburg  Construc- 
tion Co.  V.  West  Side  Belt  Railroad  Co.,  supra,  considered  a  some- 
what similar  right  of  a  foreign  corporation  to  maintain  an  action  to 
enforce  a  similar  contract  to  the  one  at  bar  without  having  complied 
with  the  provisions  of  the  statute  of  the  state  of  Pennsylvania.  That 
statute,  as  here,  required  the  foreign  corporation,  before  doing  any 
business  in  the  state  of  Pennsylvania,  to  file  a  like  stitement,  to  es- 
tablish an  office,  and  to  appoint  an  agent  in  the  state  upon  whom 
service  of  process  could  be  had,  declaring  it  should  not  be  lawful  for 
any  such  foreign  corporation  to  do  any  business  in  the  commonwealth 
until  it  had  filed  in  the  office  of  the  secretary  of  state  the  required  state- 
ment and  obtained  from  him  the  specified  certificate.  It  then  declared 
that— 

"Any  person  or  persons,  •  •  •  who  shall  transact  any  business  wltbln 
this  commonwealth  for  any  such  foreign  corporation  without  the  provisions  of 
this  act  being  complied  with,  shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  punished" 

—either  by  imprisonment  or  fine  in  the  discretion  of  the  court.  The 
court  said,  inter  alia,  that : 
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"l%e  wei^t  of  authority  is  to  tbe  effect  that  It  Is  not  absolutely  necessary 
*  *  *  to  make  such  contracts  void  that  the  Legislature  should  in  express 
terms,  declare  them  so." 

After  quoting  with  approval  the  declaration  of  Lord  Chief  Justice 
Holt,  supra,  it  was  said : 

"That  rule  In  this  state  has  been  generally  followed  by  the  courts,  especially 
by  the  Supreme  Ciourt  of  Pennsylvania  in  a  number  of  cases.  The  reason  for 
the  enactment  of  such  statute  it;  is  said  Is  expressed  in  the  case  of  Delaware, 

etc,  Go.  V.  Passenger  By.  Co.,  201  Pa.  25,  58  Atl.  53S,  as  follows:  The  purpose  , 

of  the  act  is  to  brlpg  foreign  corporations  doing  business  in  this  state  within  ; 

the  reach  of  legal  process.'    This  purpose  is  not  accomplished  by  a  registration  I 

of  the  corporation  at  the  pleasure  of  its  officers,  or  vnhen  it  may  be  to  their  \ 
interest  to  appeal  to  our  oourts.    The  act  la  for  the  protecticxi  of  those  with 

whc»n  it  does  business,  or  to  whom  it  may  incur  liability  by  Its  wrongful  i 

acts,  and  nothing  short  of  a  registration  before  the  contract  that  It  seeks  to  ' 

enforce  is  made  can  give  It  a  right  of  action.    Any  other  construction  of  the  i 

act  would  violate  Its  plain  words  and  wholly  defeat  its  object,  by  affording  pro-  i 

tecticm  to  the  corporation  and  denying  it  to  the  public."  ' 

In  the  case  at  bar  plaintiff,  the  subcontractor,  made  a  contract  to  be  i 

executed  in  New  Mexico.    For  years  it  engaged  in  the  construction  ] 

work  of  building  a  railroad  in  the  territory,  dealing  with  the  people, 
prosecuting  the  enterprise,  before  asking  leave  of  the  territory,  with- 
out designating  a  place  of  office,  or  an  agent  or  person  on  whom  legal 
process  could  be  served,  and  not  until  after  the  business  was  all  trans- 
acted, and  suit  was  brought  to  enforce  the  contract  in  its  favor,  did  i 
it  undertake  to  comply  with  the  statute.  There  was  then  no  occasion 
for  obtaining  such  permit  to  transact  its  business.  '■ 

The  statute  unquestionably  contemplated  that  the  statement  filed  I 

with  the  secretary  of  state  was  as  to  business  thereafter  to  be  transact-  ; 

ed  in  the  territory,  for  it  expressly  stated  that  the  statement  should  j 

contain — 

"the  character  of  the  business  which  it  i$  to  trarusact  in  the  territory,  and 
designating  its  principal  oBi<x  in  said  territory  and  an  agent  who  shall  be  a 
domestic  corporation  or  a  natural  i>erson  of  full  age,  actually  reddent  in  this 
territory,  together  with,  his  place  of  abode,  upon  which  agent  process  against 
said  corporation  may  be  served,  and  the  agency  so  constituted  shall  con- 
tinue until  some  other  agent  is  designated." 

The  certificate  the  foreign  corporation  is  required  to  obtain  from 
the  secretary  of  the  territory  was  in  the  nature  of  a  permit  to  do  busi- 
ness in  the  territory,  and  was  necessarily  prospective  in  its  operation. 
It  would  seem  to  lead  to  a  positive  absurdity  to  give  to  the  second  pro- 
vision of  the  statute  the  construction  that  such  statement  could  be  fil- 
ed with  the  secretary  of  state  and  a  certificate  obtained  from  him  after 
the  business  was  all  transacted,  and  then  maintain  an  action  thereon. 

The  Supreme  Court  of  New  Mexico  has  not  construed  this  statute. 
By  the  removal  of  this  case  into  this  jurisdiction  the  plaintifli  has  pre- 
vented an  opporttmity  for  such  ruling  by  the  Supreme  Court  of  New 
Mexico.  The  provisions  of  the  New  Mexico  statute  were  taken  from 
the  statute  of  New  Jersey,  almost  literally.  The  Supreme  Court  of  the 
latter  state  in  Wolf  v.  Lancaster  et  al.,  70  N.  J.  Law,  201,  56  Atl.  172, 
held  that  a  contract  made  by  a  Pennsylvania  corporation  for  business 
d«ie  in  New  Jersey  could  not  be  enforced  when  the  contractor  had 
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failed  to  comply  with  the  provisicms  of  the  statute  in  question,  althot^ 
the  contractor  subsequently  did  obtain  such  certificate  from  the  secre- 
taiy  of  state.  The  court  said  that  the  certificate  obtained  in  November, 
1902,  was  not  sufficient,  where  the  contract  was  made  prior  to  1902. 
The  general  rule  is  that,  where  the  L^slature  enacts  the  provisions 
of  the  statute  of  another  state,  the  construction  placed  by  the  original 
state  on  the  statute  is  presumably  imported  with  it. 

While  frankly  confessing  the  question  here  involved  is  not  devoid  of 
doubt,  yet  I  may  say,  were  it  deemed  necessary  to  a  decision  of  the 
case,  in  the  light  of  authority,  I  would  be  constrained  to  hold  against 
the  right  of  complainant  and  cross-complainant,  the  Bell  &  Levy  Con- 
tracting Ccsnpany,  in  the  face  of  the  statute  above  quoted,  to  maintain 
their  suits.  However,  the  concession  of  the  railway  company,  made  at 
the  hearing,  to  permit  complainant  to  have  a  decree  for  the  amount 
of  the  contract  price  unpaid,  as  determined  by  the  engineer  of  the  rail- 
way company,  impels  me  to  give  complainants  the  benefit  of  the  doubt, 
andito  proceed  to  decision  of  the  remaining  question  presented. 

[2]  The  second  defense  interposed  by  the  defendant  railroad  com- 
pany against  this  action  is  that  it  was  prematurely  brought,  and  can- 
not be  maintained,  because  the  chief  engineer  of  the  railroad  company 
had  not  given  the  plaintiff  any  certificate  of  final  estimate  of  the  work 
done. 

The  contract  for  the  construction  work  of  the  railroad  is  similar  in 
every  essential  particular  to  that  in  the  case  of  Choctaw  &  M.  R.  Co. 
V.  Newton,  reported  in  140  Fed.  225,  71  C.  C.  A.  655.  Briefly  stated, 
that  contract  constituted  the  chief  engineer  of  the  railroad  company  the 
arbiter  and  umpire  between  the  parties,  to  prevent  dispute  or  misun- 
derstanding relative  to  any  of  the  stipulations  and  provisions  of  the 
agreement,  as  well  as  the  performance  of  the  contract  by  either  of 
the  parties.    He  was  to  decide — 

"all  such  questions  and  matter;  and  lie  shall  also  determUie,  and  set  forth 
In  the  final  estimate,  the  amount  and  quantity,  diaracter,  kind,  and  dasslflca- 
tiou  ot  all  work  and  materials  performed  and  furnished  by  the  contractor, 
*  *  *  including  all  extra  work  and  material ;  and  his  decision  and  determi- 
nation as  to  any  and  all  such  questions,  matters,  and  things,  and  in  constrmog 
any  of  the  terms  and  provisions  ot  this  contract,  shall  have  the  force  and 
effect  of  an  award,  and  shall  be  final,  binding,  and  conclusive,  to  all  intents 
and  purposes,  and  in  all  places,  upon  the  said  parties  thereto." 

The  contract  also  provided  that  the  engineer  should  make  monthly 
estimates  of  the  work  done,  out  of  which  said  sums  found  due  the  en- 
gineer should  retain  10  per  cent,  as  a  safeguard  against  mistakes  and 
for  protection. 

The  twenty-first  section  required  the  contractor  to  prtMnptly  pay  all 
subcontractors,  materialmen,  laborers,  and  other  employfe  as  often  as 
payments  are  made  to  it  by  the  Construction  Company,  and  it  also  au- 
thorized the  company  to  retain  from  the  payments  such  deficiencies 
due  to  employes  and  pay  them.  This  was  followed  by  the  following 
provision : 

"Before  final  settlement  is  made  between  the  parties  hereto  for  work  done 
and  materials  furnished  under  this  contract,  and  before  any  right  of  actloQ 
shall  accrue  to  the  contractor  against  the  company  therefor,  the  said  a«- 
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tractor  shall  furnish  evidence  satisfactory  to  the  chief  engineer  of  the  [Kail- 
way]  Company  that  the  work  covered  by  this  contract  Is  free  and  clear  from 
all  liens  for  labor  or  materials,  and  that  no  claim  then  exists  against  the 
same  for  which  any  lien  could  be  enforced." 

Section  22  of  the  contract  is  as  follows : 

"Sea  22.  Whenever  in  the  opinion  of  the  chief  engineer  of  the  Ballway 
Company  this  contract  and  aU  things  herein  agreed  to  be  done  by  the  contrac- 
tor shall  have  been  completely  performed  and  finished  according  to  the  pro- 
-vislons  hereof,  and  within  the  tbne  herein  limited,  said  chief  engineer  shall 
make  and  return  a  final  estimate  of  the  amount  due  to  it  therefor  and  re- 
maining nnpaid,  and  shall  certify  the  same  in  writing  imder  his  hand,  and 
the  Construction  Company  shall  within  sixty  days  after  the  completion  of 
the  work  af<n«sald,  and  the  return  of  said  final  estimate,  pay  to  the  contractor 
the  full  amount  so  found  to  be  due  it  and  remaining  unpaid,  including  the 
percentage  retained  on  former  estimates  as  aforesaid,  except  as  in  this  con- 
tract is  otherwise  provided.  The  procuring  of  such  certificate  and  final  esti- 
mate shall  constitute  a  condition  precedent  to  any  right  of  action  by  the  con- 
tractor against  the  company." 

As  this  action  was  instituted  without  the  plaintiff  having  obtained 
from  the  engineer  the  required  certificate  of  final  estimate,  the  question 
to  be  decided  is  whether  or  not  the  plaintiff  has  pleaded  and  shown  by 
evidence  sufficient  reason  or  excuse  for  going  around  the  engineer  and 
asking  the  court  to  ascertain  what  the  finS  estimate  should  be.  As  such 
ascertainment  would,  by  the  express  provisions  of  the  contract,  lodge 
in  the  engineer  prior  to  the  right  to  bring  suit,  making  his  findings 
conclusive  at  law,  most  certainly  it  devolved  upon  the  plaintiff  to  show 
both  by  its  pleadings  and  evidence  that  the  engineer,  in  failing  or  re- 
fusing to  give  such  certificate,  did  so  with  a  fraudulent  intent,  or  acted 
so  arbitrarily  as  of  itself  to  indicate  the  fraudulent  mind  and  purpose. 
Fraud  in  such  cases  caimot  be  supplied  by  mere  epithets  or  denuncia- 
tions of  the  disappointed  party.  The  facts  constituting  the  fraud  must 
be  fully  alleged,  and  the  proof  must  be  so  direct,  cogent,  and  convinc- 
ing as  to  fully  satisfy  the  judicial  mind.  Suspicion  is  not  equivalent 
to  proof,  and  it  ought  not  to  be  inferred  from  refined,  metaphysical  rea- 
soning, or  inference  drawn  by  speculative  minds.  The  proof  should 
be  tangible. 

What  are  the  facts  alleged  in  the  petition  to  excuse  obtaining  final 
estimate  from  the  engineer  before  suit  was  brought?  They  are  that 
the  plaintiff  had  fully  performed  the  contract,  and  was  justly  entitled 
to  demand  such  certificate,  and  that  the  engineer,  on  request  therefor, 
arbitrarily  refused  to  give  the  same,  for  the  reason  that  he  had  receiv- 
ed notice  from  the  subcontractor,  protesting  against  giving  such  certifi- 
cate of  final  estimate  to  the  plaintiff,  on  the  ground  that  the  subcontrac- 
tor had  a  claim  against  plaintiff  for  damages  caused  in  delaying  the 
completion  of  the  work  within  the  time  specified  in  the  contract ;  sec- 
ond, that  the  engineer  refused  to  give  such  certificate  of  final  estimate 
until  the  plaintiff  should  furnish  him  satisfactory  evidence  that  the 
work  was  free  and  clear  from  all  lines  for  labor  or  materials,  and  that 
no  claim  existed  against  the  s^ime  for  which  a  lien  could  be  enforced. 

What  is  the  evidence  upon  which  the  court  is  asked  to  find  that  this 
refusal  was  tinctured  wilii  a  fraudulent  design  ?  While  this  action  of 
the  engineer  is  characterized  in  the  pleadings  of  the  cemtractor  and  sub- 
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contractor  as  having  been  prompted  by  sinister,  selfish  motives,  that  the 
engineer  was  acting  collusively  with  the  railroad  company  to  prevent 
or  delay  suit  on  the  contract,  we  are  unable  to  discover  any  tangible 
fact  developed  by  the  evidence  to  warrant  the  court  in  thus  stigmatiz- 
ing the  conduct  of  the  engineer. 

Mr.  Wattis, -representing  the  Construction  Company,  testified  that  in 
January,  1907,  he  met  Mr.  Turner,  the  engineer,  in  Raton,  and  that 
his  purpose  of" visiting  Raton  was  to  check  up  the  condition  of  the 
business  and  endeavor  to  get  a  settlement;  that  this  was  about  the 
20th  or  21st  He  testified  that  the  chief  engineer  had  never  furnished 
the  Construction  Company  with  final  estimate. 

"I  went  down  to  bis  office  and  spoke  to  blm,  and  asked  him  for  the  final 
estimate,  and  was  refused.  His  refnsal  was  sort  of  evastve.  I  asked  him  wb; 
he  should  refuse  to  give  final  estimate,  and  told  him  our  subcontractors  were 
there,  and  we  wanted  to  fset  a  settlement  with  them.  I  said,  'We  have  finished 
the  work ;'  and  he  said,  'Yes,  you  have  finished  the  work,  but  I  cannot  give  It 
to  you;  you  have  not  settled  with  your  subcontractors.'  I  said,  'We  are 
ready  to  settle  with  them ;  that  is  the  reason  I  want  this  final  estimate.'  I 
said,  'We  are  not  asking  you  for  money ;  before  we  ask  you  for  money,  vra 
will  show  you  our  subcontractors  are  paid.'  He  said,  'I  understand  some  of 
them  are  going  to  file  liens ;  then  they  won't  take  this  estimate.'  I  said,  'We 
want  to  see  what  the  estimate  Is ;  if  it  is  not  satisfactory,  our  company  will 
be  protected,  and  we  will  look  after  the  liens.'  He  continued  to  refuse  in  that 
manner.  .  After  I  laid  down,  the  office  was  furnished  with  figures  of  some 
kind  parportlng  to  be  quantities  that  had  turned  up.  I  suppose  It  was  worlc 
done  In  January,  1907 ;  It  was  not  a  summary  of  all  the  work  that  had  been 
done.  I  think  that  the  only  data  we  have  received  from  Mr.  Turner,  the 
chief  engineer,  Is  that  contained  In  these  monthly  estimate  sheets  furnished 
the  company  from  time  to  time  and  a  subsequent  sheet  for  work,  port  of  which 
was  done  In  January,  1907." 

Mt.  Turner,  in  reply,  testified,  in  substance,  that  he  met  Mr.  Wattis 
at  Raton,  just  as  he  was  going  in  or  coming  out  of  the  post  office,  that 
they  met  just  inside  the  post  office  door. 

"Mr.  Wattis  said,  'So  you  refuse  to  give  me  a  final  esUmata*  I  said,  "Now, 
Mr.  Wattis,  I  am  perfectly  willing  to  give  you  a  final  estimate  when  you  have 
shown  me  that  there  are  no  liens  or  claims  upon  which  a  lien  could  be  en- 
forced, existing ;'  and  he  said,  'You  refuse  to  give  me  a  final  estimate ;'  and  I 
said,  'Now,  Mr.  Wattis,  I  am  perfectly  willing  to  give  you  a  final  estimate 
when  you  have  compiled  with  the  conditions  of  the  contract;'  then  he  said, 
'You  lied.'  And  this  Is  all  the  conversation  that  took  place  at  that  time.  I 
hnd  probably  two  or  three  conversations  with  him  prior  to  this  ona  I  told 
him  I  was  perfectly  willing  to  give  him  a  final  estimate,  when  he  had  shown 
me  that  there  were  no  liens,  or  no  claims  upon  which  a  lien  could  be  en- 
forced. Nothing  was  said  in  this  conversation  by  Mr.  Wattis,  requesting  me 
tp  furnish  him  estimates  for  work  of  the  Bell  &  Levy  Contracting  Company. 
I  did  furnish  them  estimates  for  all  work  that  was  done  by  that  company. 
The  estimate  furnished  for  September,  1906,  contained  all  of  the  work  done 
by  that  company.  They  should  have  had  all  of  them  by  October  10,  1906.  I 
did  not  make  any  changes  after  October,  and  told  repres^itatives  of  the 
Utah  Construction  Company  there  were  no  further  changes  in  the  Bell  &  Levy 
Contracting  Company's  quantities  and  classifications.  As  I  recall  it,  that 
was  In  October,  1906.    I  think  I  told  them  In  December,  also." 

From  Mr.  Wattis'  own  testimony  it  would  appear  that  the  chief  en- 
gineer only  refused  to  give  him  certificate  of  final  estimate  because  he 
had  failed  to  furnish  satisfactory  evidence  that  all  liens  or  claims  for 
which  liens  could  be  filed  were  satisfied ;  that  mcmthly  statements  had 
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been  made  from  which  the  work  d<me  by  the  subcontractor  was  as- 
certainable. His  evidence  is  quite  conclusive  of  the  fact  that  there 
was  no  collusion  between  Mr.  Turner  and  the  Railroad  Company  to 
either  prevent  or  delay  the  bringing  of  the  suit  by  the  contractor,  as 
it  is  a  fact  that  the  representative  of  the  Railroad  Company  asked  Mr. 
Turner  to  give  the  final  estimate.  That  was  on  the  24th  of  January, 
1907.    Of  this  Mr.  Turner  testified  as  follows : 

"The  general  manager,  Mr.  Van  Hooten,  Insisted  that  I  furnish  the  Utah 
Constrnction  C!ompany  with  a  final  estimate,  which  I  declined  to  do,  as  I  did 
not  consider  that  the  Utah  Construction  Company  had  compUed  with  their 
contract ;  but  I  Informed  the  general  manager  that  I  would  notify  the  Utah 
Construction  Company  that  there  would  be  no  change  in  the  estimates  fur- 
nished, and  I  did  notify  that  company." 

The  letter  to  the  Construction  Company  was  dated  January  26, 
1907,  in  which  letter  Mr.  Turner  advised  flie  Construction  Company 
that  he  had  received  written  notice  from  the  St.  Louis  Construction 
&  Equipment  Company,  protesting  against  giving  said  final  estimate 
now,  saying  that  they  had  a  claim  for  damages  on  account  of  work 
not  being  completed  within  the  time  and  in  accordance  with  the  terms 
specified  in  the  contract,  and  further  said: 

"As  I  understand  the  contract,  such  final  estimate  cannot  In  any  event 
be  given  by  me  until  you  shall  furnish  satisfactory  evidence  that  the  worlc  Is 
free  and  clear  of  all  liens  for  labor  and  materials,  and  that  no  claims  exist 
against  the  same  for  which  a  lien  oould  be  enforced.  This  you  have  not  yet 
done,  and  I  understand  that  some  of  your  subcontractors  have  not  yet  been 
settled  with.  I  am  ready  at  all  times  to  give  you  any  detailed  information 
regarding  portions  of  the  work  done  by  subcontractors,  which  you  or  they  may 
require  in  order  to  make  settlement" 

As  the  contractor  had  all  the  monthly  estimates  on  the  work  done 
by  the  subcontractor,  and  was  notified  by  the  engineer  that  no  changes 
would  be  made  therein,  there  was  nothing  to  prevent  the  contractor 
from  settling  with  the  subcontractors.  The  Railroad  Company  was  un- 
der no  obligation  to  provide  money  to  the  contractor  with  which  to 
pay  any  subcontractor,  and  it  was  under  no  obligation  to  adjust  any 
matters  of  differences  between  them.  The  evidence  shows  that  the  con- 
tractor had  been  paid  on  monthly  estimates,  less  the  10  per  cent,  with- 
held under  the  present  contract,  to  be  accounted  for  in  the  final  esti- 
mate and  adjustment,  and  that  the  amount  of  money  so  paid  to  the 
contractor  was  amply  sufficient  to  pay  the  subcontractor  what  was 
coming  to  him.  So  there  was  no  legal  excuse  for  the  contractor  not 
settling  with  any  subcontractor,  and  preventing  the  filing  of  a  mechan- 
ic's lien  later. 

If  it  be  answered  that  the  engineer  complained  to  the  contractor  of 
having  been  notified  of  a  claim  for  damages  on  account  of  having  de- 
layed the  subcontractor  in  its  work,  and  assigned  that  among  the 
grounds  for  withholding  final  settlement,  and,  conceding  that  no  me- 
chanics' liens  would  obtain  therefor,  yet,  as  a  matter  of  fact,  the  sub- 
contractor filed  no  mechanic's  lien  on  such  claim  for  damages,  but  did 
file  such  lien  for  the  balance  claimed  on  account  of  the  work  and  ma- 
terials furnished  under  the  contract.  That  lien  the  contractor  did  not 
discharge  before  bringing  this  suit,  and  that  lien  is  sought  to  be  en- 
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forced  by  the  cross-petition  of  the  subcontractor.  How,  then,  can  this 
action  be  maintained  in  the  face  of  the  express  provision  of  the  con- 
tract that  "before  any  right  of  action  shall  accrue  to  the  contractor 
against  the  company  therefor,  the  said  contractor  shall  furnish  evi- 
dence, satisfactory  to  the  chief  engineer  of  the  Railroad  Company,  that 
the  work  covered  by  this  contract  is  free  and  clear  from  all  liens  for 
labor  or  materials,"  and  that  no  claims  existed  against  the  same  for 
which  any  lien  could  be  claimed  ? 

J 3]  Counsel  for  plaintiff  on  argument  placed  stress  upon  the  pre- 
ing  language  of  said  paragraph  in  the  contract : 

"Before  final  settletnent  is  made  between  the  iwrties  hereto  for  work  done 
and  materials  furnished  under  this  contract." 

With  much  refinement  they  have  sought  to  attach  to  the  term  "final 
settlement"  an  office,  in  effect,  which  I  think  is  inapplicable  here.  The 
final  settlement  is  one  thing,  and  obtaining  the  certificate  of  final  esti- 
mate is  another.  Presumptively  there  must  be  an  adjustment  be- 
tween the  engineer  and  the  contractor  before  the  engineer  could  give 
the  certificate  of  final  estimate,  and  therefore  they  mean  practically 
one  and  the  same  thing.  When  the  engineer  should  make  the  final  es- 
timate of  the  work  done,  and  certified  as  to  the  result,  he  is  presumed 
to  have  made  an  adjustment  with  the  contractor  of  the  accounting 
between  them.  This  must  be  so,  as  a  certificate  of  final  estimate  is 
conclusive  on  the  Railroad  Company,  and  it  must  pay  the  amount  so 
found  by  the  engineer,  the  umpire,  whose  estimate  binds  both  par- 
ties.   Omaha  v.  Hammond,  94  U.  S.  98,  24  L.  Ed.  70. 

"A  certificate  of  an  engineer,  when  sufficient  in  form,  Is  conclusive  evidence 
of  the  performance  of  the  contract,  which  provides  that  the  work  shall  be 
done  to  his  satisfaction  to  be  testified  by  a  writing  or  certificate  under  his 
hand."    McGulre  v.  Rapid  aty,  6  Dak.  346,  43  N.  W,  706,  5  L.  R.  A.  T52,  753. 

In  Illinois  Surety  Co.  v.  Peeler,  240  U.  S.  loc.  cit.  219,  36  Sup.  Ct 
323  (60  L.  Ed.  609),  Mr.  Justice  Hughes,  speaking  of  the  employment 
of  the  term  "final  settlement"  in  contracts  for  public  transaction  and 
account,  said  that  term  "has  been  used  from  the  beginning  to  de- 
scribe administrative  determination  of  the  amount  due.  *  *  *" 
The  words  "settled"  and  "adjusted"  are  taken  to  mean  the  determina- 
tion in  the  treasury  department  for  administrative  purposes  of  the 
account  and  the  amount  due;  and  we  entertain  no  doubt  that  in  con- 
tracts like  the  one  under  consideration,  so  long  and  so  frequently  em- 
ployed in  contracts  for  construction  work,  it  means  nothing  more  than 
an  adjusting  of  the  account  of  credits  and  debits  to  arrive  at  the  final 
estimate.  As  the  certificate  given  by  the  engineer  of  what  the  final 
estimate  is  would  conclude  both  parties,  it  would  necessarily  imply 
that  the  filial  settlement  or  adjustment  of  the  accounting  had  been 
made  between  the  engineer  and  the  contractor. 

Stress  was  laid  by  counsel  for  plaintiff  on  argument  upon  the  case  of 
Springer  v.  Ford,  168  U.  S.  513,  527,  18  Sup.  Ct.  170,  175  (42  L.  Ed. 
562).  The  distinction  between  the  provisions  of  the  contract  there  un- 
der consideration  and  the  one  here  is  so  palpable  as  to  hardly  justify 
discussion.  The  court  in  that  case  held  that  Ford  was  excused  from 
showing  that  the  work  was  free  from  all  danger  of  liens  because  of 
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the  failure  of  the  owners  to  pay  him  the  amount  of  the  final  esti- 
mate.   Ford's  contract  provided  that — 

"The  amount  due  to  the  contractor  under  the  final  estimate  will  only  be 
pcdd  upon  satisfactory  showing  that  the  work  Is  free  from  all  danger  of  liens 
or  claims." 

Whereas,  under  the  present  contract,  there  could  be  no  amount 
due  until  the  chief  engineer  was  satisfied  that  there  was  no  lien.  Nei- 
ther was  Ford,  under  his  contract,  required  to  show  to  the  satisfaction 
of  the  chief  engineer  that  the  work  was  free  and  clear  from  all  liens 
as  a  condition  precedent  to  the  right  to  demand  final  payment.  All  he 
was  required. to  show  was  "that  there  was  no  danger  of  liens  on  ac- 
count of  his  failure  to  pay  the  subcontractor  before  he  was  entitled 
to  receive  payment."  So  that  the  contractor  there  was  required  to 
make  his  showing  with  respect  to  liens  only  before  final  payment ;  but 
in  the  case  at  bar  the  contractor  was  positively  required  to  make  such 
showing  before  final  estimate  and  certificate  therefor. 

[4]  Counsel  for  plaintiff  and  cross-petitioner  make  earnest  appeal 
that,  as  all  the  parties  concerned  are  before  the  court,  this  objection 
to  the  action  brought  should  be  waived,  and  the  court  proceed  to  final 
ascertainment  of  the  actual  amount  owing  to  plaintiff  and  the  cross- 
petitioner. 

Bad  precedents,  like  hard  cases,  are  the  quicksands  of  the  law,  and 
are  sure  to  come  up  to  plague  the  court.  If  conceded  in  this  instance, 
why  not  in  any  other,  where  the  express  stipulation  of  the  parties  is 
that  no  action  shall  be  brought  to  enforce  such  contract  until  the  suitor 
had  obtained  from  the  chief  engineer,  the  umpire,  a  certificate  of  the 
amount  due  and  owing  ?  Any  such  holding  in  this  case  would  thwart 
the  very  object  and  purpose  of  such  provision  in  the  contract.  It  would 
invite  dissatisfied  contractors  to  go  around  the  engineer,  the  sole  arbiter 
of  the  parties,  and  compel  the  adversary,  as  in  this  case,  to  go  into 
court  with  pleas  and  counterpleas,  with  accumulated  costs,  armoyances, 
and  delays,  the  very  conditions  the  contract  sought  to  obviate ;  and,  as 
in  this  case,  when  the  controversy  comes  on  for  hearing  before  the, 
court,  the  contractor  presents  an  array  of  outside  experts  to  criticize 
and  controvert  the  estimates  and  constructions  of  the  engineer,  and 
thus  by  this  indirect  method  substitute  the  opinions  and  estimates  of 
outsiders  for  that  of  the  engineer,  who  at  the  very  outset  of  the  con- 
tract, conditioning  its  execution,  the  parties  consented  should  decide 
such  matters,  and  this  without  the  persuasive,  convincing  proof  req- 
uisite in  equity  to  show  fraud  and  oppression  on  the  part  of  the  engi- 
neer to  invite  the  interposition  of  chancery. 

It  must  follow  that  the  petition  and  cross-petition  should  be  dis- 
missed, unless  the  plaintiff  will  file  its  written  consent  herein  of  accept- 
ance of  the  offer,  made  by  counsel  on  hearing,  that,  rather  than  have 
future  litigation  over  this  matter,  judgment  might  be  entered  against 

it  for  tiie  sum  of  $ ,  which  I  understand  is  the  amount  of  the 

balance  due  on  the  estimate  made  in  the  testimony  of  the  engineer. 
This  course  wks  pursued  in  the  case  of  Choctaw  &  M.  R.  Co.  v.  New- 
ton, 140  Fed.  250,  251,  71  C.  C.  A.  655,  which  also  directed  the  man- 
ner of  estimating  the  allowance  of  interest  on  the  claim,  under  a  some- 
what similar  situation.    ' 
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UNITED  STATES  7.  LEHIGH  VALLET  ET.  CO.  et  aL  (two  case^.    SAMB 
T.  SOHAEFEB  et  al.  (two  cases).     SAME  v.  LEHIGH  TALLEX 
RX.  CO.  (two  cases). 

(District  <3ourt,  S.  D.  New  York.     January  29,  I91&) 

Nos.  D433&-D4341. 

1.  Cabbiess   ^=>38 — Interstate   Comkebob — ^DiscBEUiif  ation — OnnEirsss. 

Under  the  statute  declaring  that  every  i)ersQn  or  corporation,  whether 
shipper  or  carrier,  who  shall  knowingly  offer,  grant,  or  give,  or  solicit,  no 
cept,  or  receive  rebates,  etc.,  shall  be  guilty  of  a  misdemeanor,  the  mere 
offer  by  a  carrier  Is  an  offense. 

2.  Cahbiebs  €=938 — Intebstate  Comvebcb — DiscBnaNATiona — ^Irdicthekt. 

An  indictment  charging  that  railroads  had  not  collected  demurrage,  and 
that  the  shippers  bad  not  paid  it,  held  insufficient  to  charge  the  ofloiae 
of  discrimination,  etc. 

8.  Cabbiebs  i@=>38 — Intebotatb  Comuebce — Discbiihitatioit — Irdictuert. 

Indictments  charging  that,  while  an  embargo  in  respect  to  the  transpor- 
tation of  hay  was  in  force,  a  railroad  company  did  unlawfully  offer,  grant, 
and  give  permits  for  transportation  to  certain  shippers,  while  others  simi- 
larly situated  did  not  receive  certain  permits,  heUi  Insufliclent  to  charge 
the  offense  of  discrimination,  etc,  It  not  being  alleged  there  was  any 
transportation,  etc. 

4.  Cabbiebs  <e=>32(2) — Iwtebstatb  Comuebcb — ^"DiscannNATion." 

Transportation  pursuant  to  authorizations  given  cme  shipper  while  an 
embargo  was  enforced  against  others  is  an  unlawful  "discrimination,"  and 
constitutes  a  violation  of  statute. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Discrimination.] 

5.  Carriebs  ®=>32(1) — ^Interstate  Couhebce — Eubabooes — DiBCBiHZNATioir. 

That  a  railroad  embargo  was  Illegal  does  not  make  discriminatory  trans- 
portation under  it  legal. 

The  Lehigh  Valley  Railway  Company  and  others  were  indicted  for 
conspiracy;  Charles  Schaefer,  Sr.,  and  another,  were  indicted  for 
knowingly  soliciting,  accepting,  and  receiving  a  concession  from  a  rail- 
»  road  company ;  the  Lehigh  Valley  Railway  Company  was  indicted  for 
knowingly  offering,  granting  and  giving  a  concession  in  respect  to 
transportation,  etc. ;  Charles  Schaefer,  Sr.,  and  another,  were  indicted 
for  knowingly  soliciting,  accepting,  and  receiving  a  cwicession  and  dis- 
crimination in  regard  to  shipments ;  the  Lehigh  Valley  Railway  Com- 
pany and  another  were  indicted  for  knowingly  offering,  granting,  and 
giving  a  discrimination,  etc. ;  and  the  Railway  Company  was  indicted 
for  willful  failure  to  strictly  observe  its  tariffs.  On  demurrers  to  in- 
dictments. Demurrers  sustained  in  part,  and  defendants  given  leave 
to  plead  over,  where  overruled. 

Francis  G.  Caffey,  U.  S.  Atty.,  and  Julian  Hartridge,  Asst  U.  S. 
Atty.,  both  of  New  York  City. 

Henry  A.  Wise,  of  New  York  City,  for  defendants  Lehigh  Valley 
Ry.  Co.  and  Signer. 

Herbert  Goldmark,  of  New  York  City,  for  defendants  Schaefer. 

4s»For  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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MAYER,  District  Judge.  Indictments  were  filed  against  the  Lehigh 
Valley  Railroad  Company,  Fred  E.  Signer,  Charles  Schaefer,  Sr.,  and 
Charles  Schaefer,  Jr.,  as  follows : 

(1)  D  4336.  Against  all  the  above-named  parties,  for  conspiracy. 
Section  37,  Criminal  Code  (Ac?  March  4,  1909,  c.  321,  35  Stat.  1096 
[Comp.  St.  1916,  §  10201]). 

(2)  D  4337.  i^inst  the  two  Schaefers,  for  knowingly  soliciting, 
accepting,  and  receiving  a  concession  from  the  Lehigh  Valley,  etc. 
(ten  counts,  re  boat  demurrage).  Section  1,  Elkins  Act  (Act  Feb.  19, 
1903,  c.  708,  32  Stat.  847),  as  amended  June  29,  1906  (34  Stat.  587,  c. 
3591  [Comp.  St.  1916,  §  8597]). 

(3)  D  4339.  Against  the  Lehigh  Valley,  for  knowingly  oflfering, 
granting, 'and  giving  a  concession  to  Schaefer  firm,  in  respect  of  the 
transportation  of  hay,  whereby  such  property  was  by  a  device  trans- 
ported at  a  less  rate  than  that  named  in  the  tariffs  (ten  counts,  re  boat 
demurrage).    Section  1,  Elkins  Act,  as  amended  June  29,  1906. 

(4)  D  4340.  Against  the  two  Schaefers,  for  knowingly  soliciting, 
accepting,  and  receiving  a  concession  and  discrimination  from  the  Le- 
high Valley,  in  regard  to  shipments  of  hay  (five  counts,  re  receiving 
"authorizations" ;  five  cotmts,  re  actual  transportation  of  hay). 

(5)  D  4341.  Against  Lehigh  Valley  and  Signer,  for  knowingly  of- 
fering, granting,  and  giving  a  concession  and  discrimination  to  the 
Schaefer  firm  in  respect  to  the  transportation  of  carload  shipments 
of  hay,  whereby  advantages  were  given'  and  discriminations  practiced 
(five  counts,  re  granting  "authorizations" ;  five  counts,  re  actual  trans- 
portation of  hay).    Section  1,  supra. 

(6)  D  4338.-  Against  Lehigh"  Valley  for  willful  failure  strictly  to 
observe  tariffs  (ten  counts).    Section  1,  supra. 

Defendants  filed  demurrers  to  each  of  the  above-mentioned  six  in- 
dictments. In  respect  of  indictment  (6),  D  4338,  the  attorneys  for  the 
Lehigh  Valley  Railroad  Company  have  requested  that  they  be  permit- 
ted to  withdraw  the  demurrer  and  to  plead  over.  Such  permission  is 
herewith  given. 

Since  the  oral  argrument,  the  government  has  taken  over  the  execu- 
tive administration  of  the  railroads  and  the  questions  involved  (except 
as  they  affect  the  particular  defendants  herein)  do  not  seem  to  have 
the  broad-importance  which  apparently  they  possessed  at  the  time  of 
the  argument.  By  this  I  merely  mean  that  tiie  determination  of  the 
interesting  questions  involved  now  concerns  only  situations  which 
arose  prior  to  the  exercise  of  government  control,  and  that,  in  view  of 
present  government  administration,  it  will  be  some  time  before  these 
questions  will  be  of  practical  importance  as  affecting  the  future  con- 
duct of  carriers  and  shippers.  Because  of  what  has  been  stated  supra, 
I  shall  dispose  of  the  questions,  with  a  brief  statement  of  my  rea- 
sons, and  without  setting  forth  any  elaborate  analysis  of  cases. 

[1]  Conspiracy  Indictment  (No.  D  J^SSB).    The  statute  provides: 

"Every  person  or  corporation,  whether  carrier  or  ahlpper,  who  shall,  know- 
ingly, offer,  g^rant,  or  give,  or  soUdt,  accept  or  receive  any  such  rebates,  con- 
cession, or  discrimination  shall  be  deemed  guilty  of  a  misdemeanor.  •  •  •  " 
Cmnp.  St.  1916,  |  8S87. 
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To  constitute  the  crime  it  is  not  necessary  that  the  railroad  should 
"offer"  and  the  shipper  "accept"  the  discrimination.  The  mere  otter 
of  the  rebate,  concession,  or  discrimination,  knowingly  made  by  the 
railroad,  is  one  of  the  offenses  denounced  by  the  statute.  The  proof 
may  show  that  the  unlawful  agreement  was  that  there  should  be  given, 
and  at  the  same  time  received,  the  discrimination  complained  of.  If 
die  proof  so  develops,  the  trial  judge  can  deal  with  the  question  as  he 
may  be  advised,  and  will  consider  that  he  is  not  to  be  hampered  by 
this  memorandum  opinion.  Here,  however,  the  question  must  be  dealt 
with  as  it  appears  on  the  face  of  the  indictment.  The  indictment 
charges,  not  only  that  the  railroad  and  its  duly  authorized  agent  and 
the  shippers  conspired,  but  makes  as  parties  to  the  consfMracy  the  old- 
time  "divers  other  persons  to  the  grand  jurors  unknown."  In  mam- 
conspiracy  cases  these  "divers  other  persons"  unknown  to  the  grand 
jury  never  appear  and  are  never  mentioned;  but  the  court,  in  passing 
on  the  indictment,  must  assume  that  there  are  such  divers  other  and 
unknown  persons.  I  think  the  indictment  is  good,  and  the  demurrer 
is  overruled. 

[2]  Boat  Demurrage  Concessions  (Nos.  D  4SS7  and  D  4SS9j. 
Stripped  of  indictment  language,  all  that  these  indictments  amount  to 
is  a  charge  in  one  indictment  that  the  railroads  have  not  collected  de- 
murrage and  a  charge  in  the  other  indictment  that  the  shiiq>ers  ha\-e 
not  paid  it.  The  use  of  the  word  "uiilawfully"  does  not  help  out,  be- 
cause this  is  merely  a  conclusion.  While,  under  certain  circwnstances, 
a  device  need  not  be  set  forth  in  the  indictment,  yet  when,  in  point  of 
fact,  it  is  set  forth,  the  court  on  determine  whether  such  device  is  of  a 
character  to  constitute  or  help  constitute  the  crime  charged.  Of  course 
it  is  plain  that  what  is  sought  to  be  shown  is  that  there  was  an  agree- 
ment or  understanding  by  which  demturage  shotdd  not  be  collected: 
hut  these  indictments  do  not  set  forth  an  agreement,  but  are  drawn 
in  such  a  way  as  to  amount  merely  to  charging  that  the  railroad  has 
not  collected  certain  accrued  and  proper  charges  and  that  the  shipper 
has  not  paid  them.  The  demurrer  to  each  of  these  indictments  is  sus- 
tained. 

[3]  Discrimination  re  Transportation  of  Hay  (No.  D  iS^l).  This 
indictment  contains  ten  counts,  and  may  be  subdivided  into  two  heads 
— those  counts  numbered  1  to  5,  inclusive,  and  those  numbered  6  to 
10,  inclusive.  As  to  counts  1  to  5,  inclusive,  the  indictment  sets  forth 
that  there  was  an  embargo  in  respect  of  the  transportation  of  hay,  and 
that  hay  would  not  be  transported  for  shippers  by  the  Lehigh  unless 
a  permit  or  authorization  for  such  transportation  was  obtained  from 
Signer,  acting  for  the  Lehigh ;  that  the  Schaefers  received  such  per- 
mits, while  others  similarly  situated  did  not,  even  though  these  others 
requested  such  permits  or  authorization. 

The  mere  receiving  of  permits,  unaccompanied  by  transportation,  is 
not  a  crime  under  the  act ;  for  the  act  provides  that  it  is  unlawful  to 
"offer,  grant  or  give  ♦  *  *  any  rebate,  concession  or  discrimina- 
tion in  respect  to  the  transportatton  of  any  property  in  interstate 
«    *    * 
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If  there  is  no  transportation,  the  mere  giving  of  a  permit  is  an  idle 
act,  although  the  case  might  be  different  if  the  railroad  "offered"  to 
transport. 

It  is  sought  to  sustain  these  counts  because  the  indictment  charges 
that  defendants  "did  knowingly  offer"  the  alleged  concession  and  dis- 
crimination to  the  Schaefers.  Such  an  argument  relies  upon  the  form 
of  -words  rather  than  their  substance. 

Take,  for  instance,  count  1  as  illustrative.  What  the  indictment 
chai|^es  against  defendants  is  that  they  "did  *  *  *  knowingly 
grant"  (not  offer)  to  the  Schaefers  authorizations  for  57  carloads  of 
hay.  The  word  "offer,"  where  it  appears  in  this  and  the  similar  counts, 
may  therefore  he  treated  as  surplusage,  or  as  disregarded,  because 
plainly  inconsistent  with  the  facts  as  definitely  set  forth  in  the  indict- 
ment.   The  demurrer  to  the  five  counts  is  sustainejd. 

[4,  6]  As  to  the  remaining  counts,  the  points  raised  by  defendants 
go  rather  to  the  proof  than  to  the  indictment.  Transportation  pursuant 
to  authorizations  to  one  shipper,  and  denials  to  others  similarly  situated- 
is  clearly  a  violation  of  the  statute.  Whether  the  shippers  are  similarly 
situated  is  a  question  of  fact  (or  possibly  of  law)  to  be  determined  on 
the  cAridence.  If  the  embargo  was  illegal,  that  does  not  make  discrim- 
inatory transportation  imder  it  legal. 

Demurrers  to  counts  6  to  10,  inclusive,  overruled. 

Discrimination  re  Transportation  of  Hay  (No.  D  4340).  As  to  the 
first  five  coimts,  the  case  is  even  stronger,  if  anything,  for  defendants 
than  in  No.  D  4341.  Demurrer  to  these  counts  sustained.  Demurrer 
to  counts  6  to  10,  inclusive,  overruled. 

Defendants  may,  of  course,  plead  over  in  those  instances  where  the 
demurrers  are  overruled. 


UNITEID  STATES  v.  MBTROPOUTAU  liUMBBR  OO.  et  aL 
(District  Court,  D.  New  Jersey.    November  80, 1918.) 

1.  Cabriebs  4=338 — OiTENSES— DiaosnnNATioNS. 

Elkins  Act,  }  1,  as  amended  by  Hepbnra  Act  (Coiiu>.  St.  1916,  {  8597), 
embraces  the  i^rantlng  or  receiving  of  discriminations  or  concessions,  In 
transportation  service,  irreepectlve  of  wbetber  they  in  any  way  affect 
transportation  rates  or  charges. 

2.  CUBRIEBa  9=338 — OlTERSBS— DisoumRATioNS. 

The  receipt  of  discriminations  or  concessions  In  transportation  service 
falls  witliln  the  criminal  provlsloiui  of  the  Klkins  Act,  as  amended  by 
the  Bepbnm  Act  (Comp.  St  1916,  \  8597),  althongh  they  were  procured  by 
misrepresentations,  and  were  thus  granted  without  knowledge  or  conniv- 
ance of  the  carrier. 

3.  Gabbiebs  9=338 — Offehsks— Indiotmbnt. 

Indictments  charging  violations  of  the  Elkins  Act,  as  amended  by  the 
Hepburn  Act  (Comp.  St  1916,  {  8597),  in  that  deflendants  by  misrepre- 
sentations obtained  the  transportation  of  goods  on  which  a  railroad  em- 
bargo bad  been  laid,  helA  to  soffldently  allege  a  discrimination,  showing 
other  persons  were  denied  the  same  transportation  service  defendants 
enjoyed. 

4.  Gabbiebs  9=338 — OrFENSES — "Shipfebs." 

One  is  a  "shipper,"  within  the  meaning  of  Blklns  Act,  |  1,  as  amended 
by  Hepburn  Act  (Comp.  St'  1916,  {  8597),  who,  although  a  consignee, 

^9Fw  otbOT  ewM  M*  auD*  topic  ft  KBY-NUMBBR  in  all  Ker-Mumbw«d  DIsmU  ft  Ib^aw 
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exerdses  snch  direct  control  over  shlpmoits  of  commodities  oooslgBed  to 
faim  by  another  as  enables  Mm,  by  Ills  own  act,  to  procure  for  hlms^  dis- 
criminations In  respect  to  transportation  service. 

5.  CARRIEBS    $=>38 — OlTENSES— DiSCBIKINAXIONS — EMBARGO. 

Where  defendants  by  misrepresentations,  etc.,  obtained  transportation 
despite  a  railroad  embargo,  tbus  violating  the  Elklns  Act,  as  amended 
by  the  Hepburn  Act  (Comp.  St  1916,  {  8597),  held,  that  prosecttUom  ooold 
not  be  defeated  because  the  embargo  had  not  been  submitted  to  the  In- 
terstate Commerce  Commission  and  Its  reasonableness  ascertained  and 
adjudicated. 

6.  Cariiikbs  ^=>39 — Cabsiaoe  or  Goods — Eicbasooes. 

Carriers  by  railroad  have  the  power  to  lay  embargoes  for  the  propa 
conduct  of  their  business. 

7.  CABRunts  <e=338 — Offenbxs— Acnoir  bt  Intebstatk  Coiocbbcb  CoiaaBsioK. 

A  prosecution  against  Bhlpx)er8  charged  with  obtaining  dlscrimlnatioiiB 
In  violation  of  the  Elklns  Act,  as  amended  by  the  Hepburn  Act  (Comp. 
St.  1916,  f  8597),  jcannot  be  defeated  on  the  theory  that  the  Interstate 
Commerce  Commission  should  first  have  determined  whether  the  actlMia 
Of  the  ebl[q>ers  constituted  vlolaUon,  because  one  court  mli^t  hold  the; 
did  and  another  they  did  not 

8.  Carbiebs  €=»23 — Suspension  of  Imtebstate  OoiotEBCE  Act— GovEBii]fE:«T 

Operation  of  Railboadb. 

In  view  of  the  presidential  proclamation  of  December  26,  1917,  where- 
by the  President,  as  a  war  measure,  imder  the  authority  of  Act  Aug.  29, 
1917.  assumed  control  of  the  railway  systems  of  the  country,  and  In  view 
of  Federal  Control  Act  March  21,  1918,  held,  that  the  operation  of  the 
Interstate  Ctommerce  Acts,  including  the  Elklns  Act  (Comp.  St  1916,  H 
8563-8604),  was  not  suspended. 
0.  Carbiebs  $=923 — Seizure  of  Railroads — Suspension  or  iNnasTATS  Cox- 
KEBCB  Act. 

Willie  Act  Aug.  29,  1917,  allowing  the  President  In  time  of  war  to  as- 
sume control  of  the  railway  systems,  was  passed  pursuant  to  the  war 
power  of  Oongress,  given  by  Const  art  1,  S  8,  held,  that  a  railroad  em- 
bargo promulgated  under  presidential  authority,  though  giving  prefer- 
ence' to  war  material,  was  nothing  more  than  a  regulation  Inddent  to 
the  proper  conduct  of  the  business  of  railroads,  and  the  control  which 
the  President  {lad  assumed. 

10.  Oabriebs  ®=>38 — Offenses— Discbhonations. 

Where  defendants  by  misrepresentation  obtained  transportation  serv- 
ice despite  an  embargo  laid  after"  the  President  had  assumed  control  of 
the  railroads,  held  that,  as  the  Elklns  Act,  etc.,  was  not  suspended,  and 
defendants  obtained  a  discrimination,  prosecution  could  not  be  defeated 
on  the  theory  that  there  was  no  statute  making  It  criminal  to  fall  to 
comply  with  the  embargo  regulation. 

11.  Carbiebs  iS=338  —  Offenses  — Indictment  — PBOinrLOATioH  of  Requul- 

TIONS. 

An  Indictment  charging  that  defendants.  In  violation  of  the  Elklns 
Act  (Comp.  St  1916,  {  8597),  obtained  a  discrimination  by  securing 
through  misrepresentation  transportation  service,  notwithstanding  an 
embargo  laid  after  the  President,  under  Act  Aug.  29,  1917,  assumed  con- 
trol of  railroads,  held  not  defective,  on  theory  that  the  President's  assent 
to  embargo  was  not  alleged ;  it  being  obvious  he  must  act  throng^  agents. 

The  Metropolitan  Lumber  Company  and  •  another,  Ae  Southern 
Lumber  Company  and  another,  the  Franklin  Lumber  Company,  the 
Boynton  Lumber  Company,  Ira  R.  Crouse,  and  Perrine  &  Bucicelew, 
Incorporated,  were  severally  indicted  for  alleged  violations  of  Act 
Feb.  19,  1903,  c.  708,  §  1,  as  amended  by  Act  June  29,  1906,  c  3591. 
On  demurrers  to  the  indictments.    Demurrers  overruled, 

^s»Vot  otbsr  casea  ■<•  came  topic  A  KBY-NUHBBH  in  all  KvNumtierad  Dlgoste  A  Indeza. 
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Charles  F.  Lynch^  U.  S.  Atty.,  of  Newark,  N,  J.,  and  Andrew  J. 
Steelman,  Asst.  U.  S.  Atty.,  of  Jersey  City,  N.  J. 

Robert  H.  McCarter,  of  Newark,  N.  J.,  for  defendant  Crouse. 

Osborne  &  Cornish,  of  Newark,  N.  J.,  for  defendants  Boyntcm 
I<umber  Co.  and  Perrine  &  Buckelew,  Inc. 

Harrison  P.  Lindabury,  of  Newark,  N.  J.,  for  defendants  Southern 
Lumber  Co.,  David  Jacobson,  and  Franklin  Lumber  Co. 

Edward  P.  Stout,  of  Jersey  City,  N.  J.,  for  defendants  Metropolitan 
Lumber  Co.  and  Jacob  Jacobson. 

HAIGHT,  District  Judge,  As  the  indictments  in  these  cases  are  in 
all  material  respects  the  same,  as  are  also  the  questions  which  the  de- 
murrers to  each  raise  (at  least  so  far  as  the  points  relied  upon  at  the 
argument  are  concerned),  the  demurrers  were  argued  together,  and 
the  decision  herein  announced  will  apply  to  all  of  the  cases.  The 
indictments  are  based  on  alleged  violations  of  section  1  of  the  Act  of 
February  19,  1903,  c.  708,  32  Stat.  847,  commonly  known  as  the  El- 
kins  Act,  as  the  same  was  amended  by  the  Act  of  June  29,  1906,  c. 
3591,  §  2,  34  Stat.  587,  commonly  loiown  as  the  Hepburn  Act  (8 
U.  S.  Comp.  St.  1916,  §  8597). '  All  are  alike  in  form,  and  each  con- 
tains several  counts. 

A  summary  of  the  first  count  of  the  indictment  against  the  defend- 
ant Crouse  will  suffice  to  illustrate  what  all  set  forth.  It  alleges,  in 
substance,  that  on  January  24,  1918,  the  Pennsylvania  Railroad  Com- 
pany was  a  common  carrier,  engaged  in  interstate  commerce,  and  sub- 
ject to  the  various  acts  to  regulate  commerce ;  that  on  that  date,  "un- 
der the  authorization"  of  the  Director  General  of  Railroads,  who  had 
theretofore  been  appointed  as  such  by  the  President,  when  the  latter, 
on  December  28,  1917,  took  possession  of  the  railroad  systems  of  the 
country,  and  "upon  the  recommendation  of  the  Regional  Director,  said 
Pennsylvania  Railroad  Company,"  because  of  the  extremely  severe 
weather,  particularly  affecting  the  operation  of  railroads  crossing  the 
Allegheny  Mountains,  which  then  prevailed,  laid  an  "embargo  against 
the  transportation  of  property,  including,  among  other  things,  lumber 
not  constituting  war  supplies  specifically  approved  by  the  War  De- 
partment of  the  United  States,"  over  certain  of  its  railway  routes,  in- 
cluding the  points  mentioned  in  the  indictment;  that  the  defendant, 
who  was  engaged  in  "purchasing,  shipping,  and  selling  lumber"  at 
Perth  Amboy,  in  this  district,  on  April  2,  1918,  in  order  to  deceive 
the  Pennsylvania  Railroad  Company,  and  obtain  transportation  over 
its  lines  of  a  carload  of  lumber  from  the  state  of  Virginia,  where  it 
was  located,  to  Perth  Amboy,  in  the  state  of  New  Jersey,  notwithstand- 
ing the  embargo,  caused  the  lumber  to  be  consigned  to  "In.  R.  Crouse, 
in  care  of  United  States  Government  Quartermaster,  Government  Or- 
der A-1-1014  U.  S.  Property  G-783-347  at  Perth  Amboy" ;  that  he 
thereby  caused  the  railroad  company  to  believe  that  the  lumber  con- 
sisted of  war  supplies  specifically  approved  by  the  War  Department, 
and  therefore  that  the  transportation  of  it  was  not  prohihitetl  by  the 
embargo,  and  to  transport  it  accordingly,  notwithstanding  the  embargo, 
although  he  knew  that  the  lumber  was  not  war  supphes  specifically 
264  F.— 22 
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approved  by  the  War  Department,  or  other  property  excepted  from 
the  operation  of  the  embargo ;  that  as  consignee  of  the  lumber,  which 
was  transported  under  the  circumstances  before  mentioned,  in  time 
of  war,  and  while  the  embargo  was  in  force,  he  "did  knowingly  ac- 
cept and  recieive  from  said  Pennsylvania  Railroad  Company,  a  dis- 
crimination in  respect  to  the  transportation  by  said  Pennsylvania  Rail- 
road Company  of  said  property  in  interstate  cwnmerce,  as  aforesaid, 
whereby  a  discrimination  was  practiced  in  favor  of  said  Ira  R.  Crouse, 
and  against  the  United  States  and  all  other  shippers  who  desired  to 
ship  lumber  and  other  commodities  over  said  railway  route  of  said 
Pennsylvania  Railroad  Company — among  others"  nammg  various  con- 
cerns and  individuals.  * 

In  five  of  the  counts  (this  likewise  applies  to  all  of  the  indictments) 
he  is  charged  under  the  same  circumstances  with  having  accepted  and 
received  "a  concession  in  respect  to  the  transportation"  of  lumber, 
"whereby  an  advantage  was  given  to"  him.  Stated  concisely,  the 
charge  is  that  the  several  defendants,  by  deceiving  the  railroad  ofivcials 
as  to  the  character  of  the  shipments,  throu|^  the  device  of  having  lum- 
ber fraudulently  consigned  to  themselves  in  care  of  various  army  of- 
ficers, or  directly  to  the  latter,  procured  its  transportation  in  interstate 
commerce  over  the  lines  of  the  Pennsylvania  Railroad  Company,  while 
the  embargo  was  in  force,  and  thus  procured  transportation  service 
which  the  embargo  forbade,  and  which  in  some  instances  others,  dfr: 
siring  to  ship  over  the  same  route  of  the  said  Pennsylvania  Railroad 
Company,  were  unable  to  procure  because  of  the  existence  of  the  em- 
bargo, thereby  receiving  discriminations  or  concessions  in  respect  to 
the  transportation  of  such  property  in  interstate  commerce. 

The  indictments  are  attacked  on  numerous  grounds,  all  of  which, 
however,  are  fairly  embraced  within  the  fundamental  objections  which 
will  hereafter  appear.  As  the  acts  complained  of  occurred  after  the 
President  had  taken  control  of  the  railroads  of  the  country,  pursuant 
to  proclamation  of  December  26,  1917,  the  objections  may  he  divided 
primarily  into  two  classes :  (1)  Those  which  are  claimed  to  exist  ir- 
respective of  any  effect  which  the  President's  act  may  have  had  on 
the  Interstate  Commerce  Acts,  and  the  duties  and  liabilities  of  the 
Pennsylvania  Railroad  and  the  defendants  thereunder;  and  (2)  those 
based  upon  changes  alleged  to  have  been  effected  thereby.  I  will 
first  consider  the  grounds  of  demurrer  which  fall  within  the  first  of  the 
before-mentioned  classes.  Hereinafter,  when  the  Elkins  Act  is  spoken 
of,  it  will  be  understood,  unless  the  contrary  is  indicated,  that  that 
act  as  it  was  amended  by  the  Hepburn  Act  is  meant. 

[1]  1.  It  is  primarily  contended  that  section  1  of  the  Elkins  Act — 
the  criminal  provisions — does  not  embrace  the  granting  or  receipt  of 
a  discrimination  or  concession  such  as  the  indictments  allege  that  the 
defendants  received,  a  discrimination  or  concession  in  transportation 
service  exclusively,  but  contemplates  only  discriminations  or  conces- 
sions which  in  some  way  affect  transportation  rates  or  charges.  Al- 
though my  attention  has  not  been  directed  to  any  reported  decision 
wherein  this  precise  question  has  been  directly  decided,  neither  it, 
nor  some  kindred  questions  to  be  hereafter  discussed,  are  difficult  of 
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solution  in  the  light  of  the  development  of  the  interstate  commerce 
legislation  and  the  objects  which  Congress  had  in  enacting  it.  Sec- 
tion 2  of  the  original  Act  to  Regulate  Commerce  of  February  4,  1887, 
c.  104,  24  Stat.  379  (Comp.  St.  1916,  §  8564),  provided  that  it  should 
be  unlawful  for  any  common  carrier  to,  directly  or  indirectly,  receive 
a  greater  or  less  compensation  for  any  service  rendered  in  the  trans- 
portation of  passengers  or  property  than  it  charged  or  received  from 
any  other  person  for  doing  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  under  substantially  similar 
circumstances  and  conditions.  It  will  be  noted  that  the  section  re- 
ferred only  to  compensatiob.  Section  3  (Comp.  St  1916,  §  8565), 
however,  prohibited  the  making  or  giving  of  "any  undue  or  unreqr 
sonable  preference  or  advantage"  to  any  person,  locality,  or  any  par- 
ticular description  of  traffic  "in  any  respect  whatsoever,"  and  the  sub- 
jecting of  any  such  person,  locality  or  kind  of  traffic  "to  any  undue 
or  tmreasonable  prejudice  or  disadvantage  in  any  respect  whatso- 
ever." The  last  section  is  broad  enough  to  embrace  a  discrimination 
in  the  matter  of  transportation  service,  as  distinguished  from  the  com- 
pensation to  be  paid  for  such  service,  and  so  it  has  been  construed. 
See  Interstate  Com.  Com.  v.  111.  Cent.  R.  R.,  215  U.  S.  452,  475,  30 
Sup.  Ct.  155,  54  L.  Ed.  280.  Section  6  (Comp.  St.  1916,  §  8569)  for- 
bade any  carrier  to  charge  or  receive  a  greater  or  less  compensation 
for  transportation  than  the  rates,  fares  and  charges  specified  in  the 
tariffs,  which  the  act  required  to  be'  filed  and  published.  This  sec- 
tion was  extended,  by  the  Hepburn  Act,  to  forbid  the  granting  of  any 
privileges  or  facilities  in  transportation  except  such  as  were  specified 
in  such  tariffs. 

By  section  10  (Comp.  St.  1916,  §  8574)  a  criminal  liability  was  im- 
posed upon  any  common  carrier  who  should  willfully  do  or  cause  to 
be  done,  or  suffer  or  permit  to  be  done,  "any  act,  matter  or  thing  in 
this  act  prohibited  or  declared  to  be  unlawful,  or  who  shall  aid  or 
abet  therein,"  etc.  By  the  same  section,  as  amended  hy  the  Act  of 
March  2,  1889,  c.  382,  §  2,  25  Stat.  855,  it  was  made  a  criminal  offense 
for  a  carrier  "by  means  of  false  billing,  false  classification,  false  weigh- 
ing or  false  report  of  weight,  or  by  any  other  device  or  means,"  to 
knowingly  and  willfully  assist  or  suffer  or  permit  any  person  to  obtain 
transportation  for  property  "at  less  than  the  regular  rates  then  es- 
tabUshed,"  on  the  Une  of  transportation  of  such  carrier.  The  same 
section,  as  amended  by  the  act  last  mentioned,  also  provided  that  any 
one  for  whom,  as  "consignor  or  consignee,"  property  should  be  car- 
ried by  a  common  carrier,  who  should  knowingly  and  willfully,  "by 
false  billing,  false  classification,  false  weighing,  false  representation 
of  the  contents  of  the  package  or  the  substance  of  the  property,  false 
report  of  weight,  false  statement,  or  by  any  other  device  or  means, 
whether  with  or  without  the  consent  or  connivance  of  the  carrier," 
obtain  or  attempt  to  obtain  transportation  for  such  property  "at  less 
than  the  regular  rates  then  established,"  should  be  guilty  of  a  crime, 
as  should  likewise  any  person  who  should,  "by  payment  of  money  or 
other  thing  of  value,  solicitation,  or  otherwise,  induce  or  attempt  to 
induce  any  common  carrier    •    *    *    to  discriminate  unjustly  in  his, 
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its,  or  their  favor  as  against  any  other  consignor  or  con»gnee  in  the 
transportation  of  property." 

It  will  thus  be  noted  that,  while  the  law  made  it  unlawful  and  crim- 
inal for  a  carrier  to  give  any  unreasonable  preference  or  advantage  or 
to  subject  any  person  to  an  tmreasonable  prejudice  or  disadvantage 
in  respect  to  transportation  over  its  lines,  and  quite  comprehensively 
prohibited  and  provided  penalties  for  discrimination  in  the  matter  of 
compensation  for  transportation  and  from  departing  from  ihe  filed  and 
published  tariffs,  it  did  not  i)rohibit  the  receipt  of  discriminations  in 
respect  to  transportation  service,  strictly  speaking,  by  the  shipper,  nor 
make  it  criminal  for  him  to  accept  trans^rtation  at  a  less  compensa- 
tion than  was  charged  to  others  for  a  like  service,  or  at  less  than  the 
published  tariflfs,  except  when  accomplished  by  false  billing  or  bribery 
or  something  akin  thereto,  mentioned  in  section  10.  In  this  condition 
of  the  law,  the  EUcins  Act,  which  has  been  well  described  as  "^  'catch- 
all' provision  for  any  practice  by  either  carrier  or  shipper  which  by  any 
device  whatever  would  tend  to  defeat  the  purpose  of  the  law"  (United 
States  v.  Vacuum  Oil  Co.,  153  Fed.  604  [D.  C.  W,  D.  N.  Y.]),  was 
passed.    The  provision  pertinent  to  these  cases  is  as  follows : 

"It  shall  be  unlawful  for  any  person,  persons,  or  corporation  to  offer,  grant, 
or  give,  or  to  solicit,  accept,  or  receive  any  rebate,  concession,  or  discrimtna- 
tion  in  respect  to  the  transportation  of  any  property  in  Interstate  or  foreign 
commerce  by  any  common  carrier  sabject  to  said  act  to  regulate  commerce 
and  the  acta  amendatory  thereof  whereby  any  such  property  shall  by  any 
device  whatever  be  transported  at  a  less  rate  than  that  named  in  the  tariffs 
published  and  filed  by  such  carrier,  as  is  required  by  said  act  to  regulate 
commerce  and  the  acts  amendatory  thereof,  or  whereby  any  other  advanta^ 
is  given  or  discrimination  Is  practiced.  Every  person  or  corporation,  wheth- 
er carrier  or  shipper,  who  shall,  knowingly,  offer,  grant  or  give,  or  solicit, 
accept,  or  receive  any  such  rebates,  concession,  or  discrimination  shaU  be 
guilty  of  a  misdemeanor."    Comp.  St  1916,  {  859T. 

The  language  used  is  sufficiently  broad  and-  comprehensive  to  em- 
brace a  discrimination  in  transportation  service,  as  well  as  a  discrim- 
ination in  respect  to  rates.  The  purpose  which  Congress  had  in  pass- 
ing the  various  acts  to  regulate  commerce  has  been  often  stated  by 
the  Supreme  Court.  For  instance,  Chief  Justice  White,  in  New  Haven 
R.  R.  Co.  V.  Interstate  Com.  Com.,  200  U.  S.  361,  391,  26  Sup.  Ct 
272,  277  (SO  L.  Ed.  515),  expressed  it  as  follows: 

"It  cannot  be  challenged  that  the  great  purpose  of  the  act  to  regulate 
commerce,  whilst  seeking  to  prevent  unjust  and  unreasonable  rates,  was  to 
secure  equality  of  rates  as  to  all  and  to  destroy  favoritism,  •  •  •  and 
forbidding  rebates,  preferences  and  all  other  forms  of  undue  discrimination. 
•  •  •  If  the  pubUc  purjjose  which  the  statute  was  Intended  to  accomplish 
be  borne  in  mind,  its  meaniag  becomes,  if  possible,  clearer.  What  was  that 
purpose?  It  waa  to  compel  the  carrier  as  a  public  agent  to  give  equal  treat- 
ment to  alL" 

In  Armour  Packing  Co.  v.  United  States,  209  U.  S.  56,  72,  28  Sup. 
Ct.  428,  432  (52  L.  Ed.  681),  Mr.  Justice  Day  said: 

"The  Elkins  Act  proceeded  upon  broad  lines  and  was  evidently  Intended 
to  effectuate  the  purpose  of  Ck>ngre8S  to  require  that  aU  shippers  should  be 
treated  alike." 
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See,  also,  the  remarks  on  page  80  of  209  U.  S.  (28  Sup.  Ct  428, 
52  L.  Ed.  681).     . 

In  Chicago,  Indianapolis  &  Ivouisville  Ry.  Co.  v.  United  States,  219 
U.  S.  487,  496,  31  Sup.  Ct.  272,  274  (55  U  Ed.  305),  Mr.  Justice  Har- 
lan said:  • 

"The  legislative  department  intended  that  all  who  obtained  transportation 
on  Interstate  lines  should  be  treated  alike  In  the  matter  of  rates,  and  that 
all  who  availed  themselves  of  the  ser\'ice8  of  the  railway  company  (with  cer- 
tain specified  exceptions)  should  be  on  a  plane  of  equality." 

And  in  I^uisviUe  &  Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S.  467, 
478,  31  Sup.  Ct.  265,  269  (55  h.  Ed.  297,  34  U  R.  A.  [N.  S.]  671).  the 
same  distinguished  Justice  said : 

"But  the  purpose  of  Congress  was  to  cut  up  by  the  roots  every  form  of  dis- 
crimination, favoritism  and  inequality." 

In  United  States  v.  Union  Stockyard,  226  U.  S.  286,  307,  33  Sup. 
Ct.  83,  89  (57  h.  Ed.  226),  Mr.  Justice  Day,  in  referring  to  the  previous 
decisions  of  the  Supreme  Court  respecting  the  purpose  of  Congress  in 
enacting  these  laws,  said  thpt  it  was  "to  require  equal  treatment  of 
all  shippers  and  to  prohibit  unjust  discrimination  in  favor  of  any  of 
them,"  and  on  page  309  of  226  U.  S.,  on  page  90  of  33  Sup.  Ct  (57 
L.  Ed.  226),  he  said :  u 

"It  is  the  object  of  the  Interstate  Oommeroe  Law  and  the  Elklns  Act  to 
prevent  favorltiam  by  any  means  or  device  whatsoever  and  to  prohibit  prac- 
tices which  run  counter  to  the  purpose  of  the  act  to  place  all  shippers  upon 
equal  terms." 

Similar  expressions' in  the  reported  cases  could  be  multiplied,  but  it 
would  serve  no  useful  purpose  to  do  so.  Of  course,  as  happens  with 
almost  every  piece  of  remedial  legislation,  the  accomplishment  of  the 
end  sought  was  reached  by  Agrees,  as  the  practical  operation  of  the 
act  and  the  decisions  of  the  courts  developed  deficiencies,  and  as  one 
radical  change  resulted  in  a  further  step  in  advance.  Finally  in  the 
development  of  the  l^slative  object  the  Elkins  Ac|  was  passed,  which, 
by  its  language,  seems  to  be  all-embracing,  and  to  cover  the  loopholes 
which  the  prfevious  acts  left  open  for  discrimination  and  the  exercise  of 
favoritism.  It  also  brought  within  the  prohibition  of  the  law  many 
acts  of  the  shipper  whidi  had  not  theretofore  been  criminal;  thus 
making  the  law  more  effective  to  accomplish  the  object  sought. 

It  needs  no  argument  to  demonstrate  that  there  is  fully  as  much  room 
for  the  exercise  of  favoritism  and  resulting  inequality  in  the  granting 
or  withholding  of  transportation  service  or  facilities  as  there  is  in 
the  matter  of  compensation  to  be  paid  for  such  service,  for  as  was 
said  by  the  Interstate  Commerce  Commission  in  the  matter  of  The 
New  England  Investigation,  27  Interst.  Com.  Com'n  R.  560,  616,  "serv- 
ice is  often  of  even  greater  importance  than  the  rate  itself."  This  is 
especially  manifest  when  there  exists  an  embargo,  such  as  the  indict- 
ments in  these  cases  allege.  Hence,  bearing  in  mind  that  the  purpose  of 
Congress  in  passing  the  Elkins  Act  was  to  utterly  eliminate  every  form 
or  kind  of  discrimination,  favoritism,  and  inequality,  it  is  quite  im- 
possitde  to  believe  that  when  Congress  used  the  broad  and  compre- 
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hensive  langu^e  which  it  did,  "whereby  any  other  advantage  is  given 
or  discrimination  is  practiced,"  it  intended  to  cover  only  advantages 
or  discriminations  in  the  matter  of  rates  or  compensation  for  transpor- 
tation service.  If  discrimination  in  rates  was  the  only  evil  aimed  at, 
why  were  the  words  above  quoted  added?  Discrimination  in  respect 
to  rates  had  been  as  completely  covered  as  the  English  language  is 
capable  of,  by  the  use  of  the  words  "whereby  any  such  property  shall 
by  any  device  whatever  be  transported  at  a  less  rate,"  etc. 

The  purpose  of  Congress  being  ascertained,  and  it  being  ai^>arent 
that  to  permit  discriminations  in  transportation  service  would  thwart 
that  purpose,  and  the  language- used  in  the  act  being  amply  sufficient  to 
embrace  such  discriminations,  it  seems  to  me  that  the  conclusion  is 
irresistible  that  such  a  discrimination  as  is  complained  of  in  these  in- 
dictments is  within  the  criminal  provisions  of  the  Elkins  Act.  Indeed, 
although  he  was  not  passing  upon  the  precise  question  here  under  dis- 
cussion, Mr.  Justice  Day,  in  the  Armour  Paclang  Co.  Case,  supra,  at 
page  74  of  209  U.  S.,  at  page  232  of  28  Sup.  Ct.  (52  L.  Ed.  681),  said : 

"For  the  penal  section  Is  not  only  aimed  at  offenses  whereby  property  is 
transported  In  interstate  commerce  at  less  tl)^  published  rates,  but  in  terms 
covers  the  offering,  granting,  giving,  soliciting,  acc^tlng  or  receiving  of  re- 
bates, concessions  or  discriminations,  'whereby  any  other  advantage  is  given 
or  discrimination  is  practiced'  In  reject  ot  interstate  transportation." 

While  the  decisions  which  deal  with  the  right  of  the  government, 
through  the  instrumentality  of  the  Interstate  Commerce  Commission 
or  the  courts,  to  restrain  undue  discrimination  or  preference  in  the 
matter  of  transportation  facilities  or  service,  such  as  Interstate  Com. 
Com.  V.  lU.  Cent.  R.  R.  Co.,  215  U.  S.  452,  30  Sup.  Ct.  155,  54  L. 
Ed.  280,  are  not  dispositive  of  the  question  under  consideration,  which 
has  to  do  with  the  criminal  provisions  of  the  Elkins  Act,  they  do  illus- 
trate the  spirit  in  which  the  acts  have  be6n  construed,  and  demonstrate 
that  any  practice  which  works  a  discrimination  in  respect  to  transpor- 
tation service  is  within  the  general  scope  of  the  act.  I  cannot  con- 
ceive, therefore,  tlyit  it  can  be  successfully  maintained  that  Congress, 
when  it  used  the  tu-oad  language  found  in  the  Elkins  Act,  did  not  in- 
tend to  make  it  a  penal  offense  to  give  or  receive  a  discrimination  or 
concession  in  respect  to  transportation  service  or  facilities,  without 
regard  to  whether  the  same  in  any  way  affects  the  rate  or  compensa- 
tion to  be  paid  therefor.  This  conclusion  seems  also  to  be  in  harmony 
with  the  views  of  Judge  Mayer,  as  expressed  in  his  decision  in  United 
States  V.  Lehigh  Valley  Ry.  Co.  et  al.  (D.  C.  S.  D.  N.  Y.)  254  Fed.  332. 

[2]  2.  The  all^ations  of  the  indictments  forbid  the  possibility  of 
drawing  an  inference  that  the  discriminations  or  concessions  which  the 
defendants  are  alleged  to  have  received  were  procured  with  the  knowl- 
edge, acquiescence,  or  connivance  of  the  carrier.  It  is  defendants'  con- 
tention that  such  knowledge,  acquiescence,  or  connivance  is  essential  be- 
fore the  acceptance  or  receipt  of  a  discriminatioa  or  concession  is 
criminal  under  the  Elkins  Act.  While  it  is  admitted  that  there  is  noth- 
ing in  the  act  which  specifically  makes  the  knowle<^e  or  connivance 
of  the  shipper  an  essential  element  of  the  crime,  yet  it  is  argued  that 
the  words  "to  give  or  grant"  are  correlative  with  fiie  words  "to  accept 
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or  receive,"  and  that  a  discrimination  cannot  be  accepted  or  received 
iinless  it  has  been  given  or  granted.  That  is,  of  course,  true ;  but  it 
by  no  means  follows  therefrom  that  a  discrimination  may  not  have 
been  knowingly  received  by  the  shipper  and  tmconsciously  given  or 
granted  by  the  carrier. 

Bearing  in  mind  the  purpose  which  Congress  had  in  mind  in  enact- 
ing the  BIkins  Act,  as  before  set  forth,  and  considering,  as  will  be 
hereafter  shown,  that  a  construction  such  as  defendants  urge  would  in 
many  cases  defeat  that  purpose,  and  further  bearing  in  mind  that 
one  of  the  ways  in  which  it  was  sought  to  eliminate  all  favoritism  and 
inequality  of  treatment  was  by  visiting  criminal  punishment  on  those 
who  would  be  the  beneficiaries  thereof,  it  would  be  unjustifiable,  I 
think,  in  the  absence  of  language  from  which  it  can  be  clearlv  found, 
to  attribute  to  Congress  an  intention  to  limit  the  operation  of  the  act 
to  only  such  transactions  as  are  consciously  participated  in  by  both  the 
shipper  anc^  the  carrier.  Such  a  construction  would  free  from  crim- 
inal responsibility  both  the  carrier  and  the  shipper  in  all  those  cases 
where  liie  shipper  could,  without  the  knowledge  of  the  carrier,  secure 
advantages  and  discriminations  in  transportation  service,  by  means 
which  do  not  fall  within  the  provisiwis  of  section  10  of  the  Act  to 
Regulate  Commerce,  as  it  was  amended  by  the  Act  of  Mardi  2,  1889, 
c.  382,  §  2,  25  Stat.  855,  and  the  Act  of  June  18,  1910,  c.  309,  §  10, 
36  Stat.  539.  The  provisions  of  that  section,  except  as  to  the  acts  in- 
terdicted in  the  last  paragraph,  deal  only  with  the  procuring  of  trans- 
portation at  less  than  the  established  rates.  The  last  paragraph  seems 
clearly  to  deal  only  with  cases  in  which  the  carrier  knowingly  partici- 
pates, or  in  which  an  attempt  is  made  to  secure  the  discrimination  by 
means  which  would  acquaint  the  carrier  with  the  object  sought  The 
language  of  that  paragraph  is: 

"If  any  •  •  •  per8<m  •  •  •  shall,  by  payment  of  money  or  otlier 
thing  of  valne,  solicitation,  or  otherwise.  Induce  or  attempt  to  Induce" 

— any  carrier  to  discriminate  in-  its  favor.  Under  the  settled  rule  of 
construction,  the  word  "otherwise"  should  be  construed  to  include  of- 
fenses which  are  akin  to  those  specifically  mentioned ;  that  is  to  say, 
bribery  and  solicitation,  both  of  which  would,  of  course,  necessitate 
acquamting  the  carrier  with  the  object  sought  to  he  accomplished. 
The  use  of  the  word  "induce"  would  also  seem  to  lead  to  the  same 
conclusion.  Hence,  section  10,  as  amended  and  supplemented,  would 
not  cover  cases  such  as  these  or  many  others  which  may  be  readily 
imagined.  Moreover,  if  it  was  intended  to  cover,  by  section  1  of  the 
Elkins  Act,  only  the  receipt  of  discriminations  which  are  granted  with 
the  carrier's  knowledge,  that  part  of  the  act  was  quite  unnecessary, 
because  it  was  for  all  practical  purposes  already  covered  by  the  last 
paragraph  of  section  10  of  the  Act  to  Regulate  Commerce.  It  was 
held  by  the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit,  in  Nichols 
&  Cox  Lumber  Co,  v.  United  States,  212  Fed.  588,  590,  129  C.  C.  A. 
124,  that  the  amendment  made  to  that  section  by  the  Act  of  June  18, 
1910,  did  not  repeal  the  Elkins  Act,  because  they  were  aimed  at  dif- 
ferent evils. 
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While  the  remarks  of  Mr.  Justice  Lurtoa  in  Mo.,  Kan.  &  Tex.  Ry. 
Co.  V.  Harriman,  227  U.  S.  657,  671,  33  Sup.  Ct.  397,  57  L.  Ed. 
690  (second  paragraph),  are  susceptible  of  the  inference  which  the 
government  seeks  to  draw  from  them,  and,  if  interpreted  in  that  light, 
would  fully  support  the  views  here  expressed,  I  am  not,  owing  to  the 
facts  of  that  case,  sufficiently  persuaded  that  they  inay  be  properly 
considered  as  an  expression  of  an  opinion  of  the  Supreme  Court  on 
the  point  in  question.  I  incline  to  the  belief  that  the  court  had  ref- 
erence rather  to  the  fact  that  the  acts  therein  referred  to  produced 
a  discrimination  which  the  Elkins  Act  prohibited,  rather  than  that  such 
acts  were  necessarily  criminal  under  that  statute.  Nor  do  I  think  that 
the  remarks  of  the  same  Justice  in  Kans.  Southern  Ry.  v.  Carl,  227 
U.  S.  639,  652,  33  Sup.  Ct.  391,  57  L.  Ed.  683  (referred  to  by  counsel 
for  one  of  the  defendants),  is  susceptible  of  the  meaning  which  it  is 
sought  to  attribute  to  it.  In  speaking  of  connivance,  the  court  did 
not  refer  to  that  as  a  fact  necessary  to  bring  the  discrin^ination  or 
preference  within  the  "act  of  Congress,"  but  rather  referred  to  the 
effect  of  connivance  of  the  carrier  on  the  estoppel  which  underlay  the 
decision  of  the  case. 

It  is  further  ui^ed  that  the  views  expressed  by  Judge  Holt  in  United 
States  V.  N.  Y.  Cent.  &  H.  R.  R  Co.,  146  Fed.  298,  303  (C.  C.  S.  D. 
N.  Y.),  are  opposed  to  those  above  expressed.  It  is  true  that  Judge 
Holt  said  in  that  case: 

"I  tblnk  tbat  the  offense  of  glring  or  recelTlng  rebates  Is  sncb  an  act  It 
requires  tlie  concurreace  of  two  persons.  A  rebate  cannot  be  givoi  nuless 
there  Is  Rome  one  who  agrees  to  receive  It  and  who  does  receive  it,  and  can- 
not be  received  unless  there  is  some  one  who  agrees  to  give  It  and  who  does 
give  It" 

These  remarks  may  be  entirely  correct  so  far  as  rebates  are  con- 
cerned (and  they  related  only  to  rebates),  because  a  rebate  (a  giving 
back)  may  very 'properly  imply  a  consciousness  on  the  port  of  the 
carrier  of  what  it  was  doing.  That  may  have  .been  the  reason  for  the 
amendment  made  to  section  10  of  the  -Act  to  R^^late  Commerce  by 
the  Act  of  June  19,  1910,  which  prohibits  the  procuring  of  refunds  by 
false  statements  and  representations  as  to  value,  injury,  etc.,  of  prop- 
erty theretofore  transported.  But  because  it  may  be  that  the  giving 
and  acceptance  of  a  rebate  requires  the  conscious  participation  on  the 
part  of  the  carrier,  it  does  not  follow  that  every  discrimination  or  con- 
cession must  also  require  a  like  participation.  My  conclusion  there- 
fore is  that  the  receipt  of  a  discrimination  or  concession  such  as  the 
indictments  in  this  case  allege  that  the  defendants  received,  is  made 
criminal  by  the  provisions  of  the  Elkins  Act,  irrespective  of  whether 
the  carrier  consciously  and  knowingly  participated  therein. 

[3]  3.  The  next  contention  of  defendants,  in  orderly  sequence,  is 
that  the  indictments  do  not  allege  any  such  discrimination  as  is  con- 
templated by  the  Elkins  Act,  because  they  do  not  show  that  any  other 
persons  were  denied  the  same  transportation  service  as  the  defend- 
ants received.  In  other  words,  the  objection  is,  as  I  understand  it, 
that  the  indictments  do  not  allege  that  any  other  persons,  who  caused 
lumber  to  be  consigned  in  the  fraudulent  manner  that  the  defendants 
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did,  were  denied  like  transportation  facilities.  The  mere  statement 
of  the  proposition  would  seem  to  be  quite  sufficient  to  refute  its  sound- 
ness. In  its  final  analysis  it  is  this :  Because  the  indictments  do  not 
allege  that  others,  desiring  to  avail  themselves  of  transportation  service- 
■while  the  embargo  was  in  effect,  did  not  attempt  to  or  were  unsuccess- 
ful in  inducing  the  railroad  company  to  believe  that  their  particular 
shipment»  were  within  the  exceptions  of  the  embargo,  when  they  were 
not,  the  indictments  do  not  show  that  the  defendants,  who  were  suc- 
cessful in  doing  so,  received  a  discrimination.  But  that,  as  I  conceive 
it,  is  not  the  test ;  but  it  is  whether  the  defendants  received  transpor- 
tation of  lumber  which  was  not  within  one  of  the  exceptiohs  of  the 
€mbargo,  when  others  who  desired  like  service  could  not  procure  it. 
In  that  view  full  effect  can  he  given  to  the  decision  in  United  States 
•V.  Hanley,  71  Red.  672,  673  (D.  C.  N.  D.  111.),  and  the  indictments  will 
still  be  good.  They  all^e  that  there  were  others  (who  are  named, 
including  the  United  States)  who  desired  to  avail  themselves  of  the 
transportation  privilege  which  the  defendants  secured.  The  necessary 
effect  of  the  allegations  of  the  indictments  is  that  such  perscms  were 
denied  what  the  defendants,  l^  their  fraudulent  practices,  procured. 
If  that  does  not  constitute  the  receipt  of  a  discrimination,  it  is  dif- 
ficult to  understand  what  does.  This  was  the  view  entertained,  I  think, 
by  the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit  in  Hockiijg  Val- 
ley Ry.  Co.  V.  United  States,  210  Fed.  735,  745,  and  746,  subdivision 
8,  127  C.  C.  A.  285.  At  the  conclusion  of  fhe  part  of  the  opinion  just 
referred  to  Judge  Denison  pertinently  said : 

"It  cannot  be  necessary  that  others  should  have  known  of  the  partiality 
and  should  have  demanded  equal  treatment.  Sudi  conoesslons  are  imturally 
not  made  generally  known." 

Moreover,  when  the  embargo  was  laid,  every  person  desiring  tb 
avail  himself  of  transportation  facilities  within  the  area  of  the  em- 
bargo had  a  right  to  presume  that  it  would  be  enforced.  I  do  not 
think,  therefore,  that  it  would  be  necessary,  in  order  to  show  the  re- 
ceipt of  discriminations  on  the  part  of  the  defendants,  that  others  had 
actually  applied  for  transportation  service  similar  to  that  which  the 
defendants  received,  and  had  been  denied  it;  it  would  be  sufficient  to 
show  the  promulgation  of  the  embargo,  the  desire  of  the  others  to 
ship,  the  fact  that  they  did  not  do  so,  or  attempt  to  do  so,  by  reason 
of  the  embargo,  and  the  method  by  which  the  defendants  procured 
transportation  service  in  violation  of  the  embargo.  I  think  the  re- 
Inarks  of  Judge  Hazel,  in  United  States  v.  Vacuum  Oil  Co.,  153  Fed. 
598,  607  (D.  C.  W.  D.  N.  Y.),  support  this  view.  The  indictment  in 
United  States  v.  Hanley,  supra,  was  framed  under  section  2  of  the 
Act  to  Regulate  Commerce,  long  before  the  Elkins  Act  was  passed, 
and  the  objection  was  that  it  did  not  allege  that  the  rebate  which  had 
been  given  to  the  defendant  had  been  denied  to  others  similarly  sit- 
uated. The  fact  that  there  were  other  shippers  of  lumber,  who  desired 
to  avail  themselves  of  transportation  facilities  while  the  embargo  was 
in  force,  and  who  did  not  do  so  by  reason  of  the  embargo,  coupled 
with  the  means  by  which  the  defendants  did  procure  such  service, 
readily  distinguishes  this  case  from  the  Hanley  Case. 
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All  that  has  just  been  said  has  reference  to  a  discrimination,  strict- 
ly speaking.  Some  of  the  counts  of  the  indictment  are  based  on  the 
proposition  that  what  the  defendants  received  were  discriminations, 
■  while  others  proceed  on  the  theory  that  they  were  concessions.  The 
fact  that  the  indictment  characterizes  what  the  defendants  did  rccave 
as  "concessions"  or  "discriminaticms,"  as  the  case  may  be,  does  not 
make  them  such.  What  the  defendants  actually  received,  under  all 
the  facts  and  circumstances,  will  determine  whether  they  were  conces- 
sions or  discriminations.  While  there  undoubtedly  is  in  some  dasses 
of  cases  a  real  distinction  between  a  concession  and  a  discrimination, 
there  would  seem  to  be  no  difference  in  a  case' where  the  act  consists 
in  -conceding  to  one  a  transportation  privilege  which  is  denied  to 
another  because  of  a  general  rule  or  regulation.  Whether  the  de- 
fendants in  this  case  received  a  discrimination  or  a  concession  (a  dis- 
crimination may  readily  include  a  concession)  would  seem  to  depend 
upon  whether  they  secured  something  which  others  similarly  situated 
could  not,  without  regard  to  any  general  rule  or  r^ulation,  or  whether 
th^  received  something  more  favoraWe  than  an -established  rule  or 
regulation,  such  as  the  embargo,  entitled  them  to,  irrespective  of  wheth- 
er others  were  denied  the  same  concession  or  not.  In  either  case  what 
thejr  did  receive  the  Elkins  Act  forbade  them  to  receive,  and  made  their 
act  in  Receiving  it  a  criminal  offense. 

[4]  4.  It  is  further  urged  that  the  indictments  do  not  charge  a 
crime,  because  the  allegations  thereof  demonstrate  that  the  defend- 
ants were  not  "shippers"  within  the  meaning  of  the  Elkins  Act.  I 
will  asstune,  for  the  purpose  of  argument,  that  only  "carriers"  and 
"shippers"  are  within  the  provisions  of  section  1,  as  defendants  forcibly 
contend.  It  is  true  that  the  indictments  set  forth  that  the  defendants 
were  "consignees"  of  the  lumber  which  was  transported  in  violation 
of  the  embargo ;  but  they  further  allege  that  the  respective  defendants, 
for  the  purpose  of  obtaining  transportation,  caused  the  property  to 
be  fraudulently  consigned,  etc.  Thus  it  appears  that  the  defendants 
were  the  actors  in  the  illegal  transactions ;  and,  so  far  as  the  indict- 
ments show,  th^  were  the  persons  to  be  benefited  by  the  discrimina- 
tions or  concessions.  The  question  then  is:  Were  they,  under  such 
circumstances,  "shippers,"  within  the  meaning  of  the  act?  I  have  no 
doubt  that  they  were.  To  give  to  tiie  word  "shippers"  the  narrow 
meaning  sought  by  defendants,  and  thus  to  hold  that  a  consignee,  when 
a  different  person  than  the  consignor,  could  under  no  circumstances 
be  a  shipper,  would,  in  many  cases,  defeat  the  main  purpose  of  the 
act.  For  instance,  very  frequently  the  consignee,  although  he  does  not 
initiate  the  shipment,  pays  the  freight,  and  the  goods  are  in  reality 
transported  for  him.  Furthermore,  in  such  cases  he  is  the  only  person 
benefited  by  or  interested  in  concessions  or  rebates.  For  obvious  rea- 
sons, imless  the  very  purpose  of  the  act  is  to  be  nullified,  such  a  con- 
signee is  a  shipper,  within  the  meaning  of  the  act,  as  he  is  in  fact. 

That  it  was  the  intention  of  Congress  that  the  criminal  provisions 
of  section  1  should  reach  consignees  under  such  .circumstances,  is 
made  more  manifest  when  they  are  read  in  connection  with  the  last 
paragraph  of  that  section  and  section  10  of  the  Act  to  Regulate  Corn- 
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xiierce,  and  in  the  light  of  the  purposes  sought  to  be  accomplished  by 
the  Elkins  Act,  as  hereinbefore  expressed.  In  the  latter  section,  the 
obtaining  of  transportation,  at  less  than  the  regular  rates,  by  either  the 
''consignor  or  consignee,"  through  false  billing,  etc.,  is  made  a  crime; 
and  by  the  last  paragra]^  of  section  1  of  the  Elkins  Act,  "in  addition 
to  any  penalty  provided  by"  that  act,  a  "consignor  or  consignee,"  "for 
-whom"  property  is  transported  and  to  whom  a  rebate  is  given,  is  made 
liable  to  a  forfeiture  of  three  times  the  rebate.  Bearing  in  mind  the 
purpose  which  Congress  had  in  passing  the  Elkins  Act  and  the  com- 
prehensive language  used,  it  cannot  be  that  it  was  intended  to  punish 
the  consignee  only  in  cases  falling  directly  within  those  provisions,  and 
to  leave  him  unscathed  or  without  criminal  responsibility  in  all  other 
£ases,  which  would  undoubtedly  constitute  the  majority.  There  is  no 
conceivable  reason  for  any  such  distinction  and  every  reason  to  the 
contrary. 

The  context  of  the  paragraph  in  which  the  words  "whether  carrier 
or  shipper"  are  found  must  not  be  overlooked.  "Every  persMi  or 
corporation,  whether  carrier  or  shipper,"  who  knowingly  gives,  ac- 
cepts, etc.,  are  made  thereby  guilty  of  a  crime.  The  use  of  the  words 
"every  person"  would  seem  to  indicate  that  Congress  never  intetided 
to  limit  the  application  of  that  part  of  the  act  to  only  such  shippers  as 
occupy  the  position  of  consignors.  Hence,  without  attempting  to  lay 
down  any  general  rule  applicable  to  all  cases,  I  think  that  in  a  case 
such  as  these,  where  the  consignees,  as  is  allied,  exercised  such  di- 
rect control  over  the  shipments  as  enabled  them,  by  their  own  acts, 
to  procure  for  themselves  discriminations  in  respect  to  transporta- 
tion service,  they  are  clearly  "shippers,"  within  the  meaning  of  the* 
act.  In  such  a  case  the  transportation  service  is  really  rendered  for 
them,  not  for  the  consignors,  and  they  are  in  reality  the  shippers. 
The  view  above  expressed  finds  direct  support  in  the  remarks  of  Judge 
Landis  in  United  States  v.  Standard  OU  Co.  (D.  C.)  148  Fed.  719,  722, 
and  some  support,  I  think,  in  that  part  of  the  opinion  in  Uiuted  States 
v.  Milwaukee  Refrigerator  Transit  Co.,  145  Fed.  1007,  1012  (C.  C. 
E.  D.  Wis.),  which  deals  with  the  defendant's  contention  that  the  El- 
kins Act  touched  only  the  carrier  and  the  shipper,  and  not  to  the  part 
of  the  opinion  which  construes  the  words  "parties  interested  in  the 
traffic,"  as  it  does  also  in  the  decision  of  the  Interstate  Conmierce  Com- 
mission in  St.  Ifiuis  Terminal  Case,  34  Interst.  Com.  Com'n  R.  453, 
460,461. 

[6, 1]  5.  It  is  further  urged  that  the  defendants  cannot  be  prose- 
cuted in  the  absence  of  proceedings  before  or  previous  action  by  the 
Interstate  Commerce  Commission.  This  proposition  seems  to  be  based 
on  two  theories.  It  is  first  claimed  that  the  embargo  should  have  been 
submitted  to  the  Interstate  Commerce  Commission,  and  its  reasonable- 
ness ascertained  and  adjudicated  by  that  body.  The  obvious  answer 
is  that  the  reasonableness  of  the  embargo  is  not  in  issue  in  these  cases ; 
but  the  question  is  whether  the  defendants  have  knowingly  received 
a  discrimination  or  concession  in  transportation  service  which  a  strict 
and  impartial  enforcement  of  the  embargo  would  not  have  permitted 
them  to  receive.    If  the  railroad  company  were  being  prosecuted  for 
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having'  given,  or  the  defendants  for  having  received,  discriminations 
by  means  of  or  through  the  embargo  rather  than  by  violating  it,  in 
all  probability  the  defendants'  contention  would  be  well  taken,  for  in 
such  a  case  the  question  would  be  whether  the  embargo  was  reason- 
able, or  whether  it  produced  unjust  and  unreasonable  discriminations 
among  shippers.  In  that  event  an  administrative  question  would 
probably  be  presented,  which,  under  the  decisions  of  the  Supreme 
Court,  must  be  passed  on  by  the  Interstate  Commerce  Commission  pri- 
or to  the  institution  of  either  civil  or  criminal  proceedings.  See  Texas 
&  Pac.  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup.  Q. 
350,  511..  Ed.  553,  9  Ann.  Cas.  1075 ;  Bait.  &  Ohio  R.  R.  Co.  v.  Pit- 
cairn  Coal  Co.,  215  U.  S.  481,  30  Sup.  dt.  164,  54  L.  Ed.  292;  United 
States  V.  Pacific  &  Arctic  Co.,  228  U.  S.  87,  106,  33  Sup.  Ct.  443,  57 
h.  Ed.  742:  Penna.  R.  R.  Co.  v.  International  Coal  Co.,  230  U.  S. 
184,  196,  197,  33  Sup.  Ct.  893,  57  L.  Ed.  1446,  Ann.  Cas.  1915A.  315; 
Mitchell  Coal  Co.  v.  Penna.  R.  R.  Co.,  230  U.  S.  247,  256,  257,  33 
Sup.  Ct.  916,  57  L.  Ed.  1472. 

In  the  cases  at  bar  the  defendants  are  charged,  not  with  having  se- 
cured discriminations  through  or  by  means  of  the  embargo,  but  in 
violation  of  it ;  therefore,  the  reasonableness  of  the  embargo  is  not  in 
question.  There  would  be  notking  for  the  Interstate  Commerce  Com- 
mission, so  far  as  any  action  on  their  part  could  affect  the  issues  in 
this  case,  to  pass  upon.  The  distinction  between  the  cases  at  bar  and 
the  supposed  case  is  pointed  out  in  Penna.  R.  R.  Co.  v.  Internationa! 
Coal  Co.,  supra,  and  in  Mitchell  Coal  Co.  v.  Penna.  R.  R.  Co.,  supra, 
where  the  two  classes  of  cases  are  specifically  dealt  with,  and  particu- 
larly in  Penna.  R.  R.  Co.  v.  Puritan  Coal  Mining  Co.,  237  U.  S.  121, 
131,  35  Sup.  Ct.  484,  59  L.  Ed.  867,  as  it  is  also  in  Penna.  R,  R.  Co.  v. 
Stineman  Coal  Co.,  242  U.  S.  298,  37  Sup.  Ct.  118,  61  L.  Ed.  316, 
Penna.  R.  R.  Co.  v.  Sonman  Coal  Co.,  242  U.  S.  121,  37  Sup  Ct.  46,  61 
L.  Ed.  188,  and  Hocking  Valley  R.  R.  Co.  v.  United  States,  210  Fed. 
735,  745,  127  C.  C.  A.  285  (C.  C.  A.  6th  Cir).  The  right  of  a  carrier  to 
lay  embargoes  for  the  proper  conduct  of  its  business  is  not,  and  I 
do  not  think  could  be  successfully,  contested.  This  right,  wholly  or 
partially,  is  recognized  in  nearly  all  of  the  cases  last  above  cited,  and 
especially  in  the  decision  of  the  Interstate  Commerce  Commission  in 
Baltimore  Chamber  of  Commerce  v.  Baltimore  &  Ohio  Railroad,  45 
IntersL  Com.  Com'n  R.  40.  If  the  defendants  conceived  that  the  em- 
bargo was  unreasonable,  or  unjustly  discriminatory,  so  far  as  they 
were  concerned,  they  should  have  applied  to  the  Interstate  Commerce 
Commission  for  its  vacation  or  modification,  as  was  done  in  the  case 
last  cited,  rather  than  to  endeavor  to  evade  it,  and  thus  procure  a  dis- 
crimination over  other  shippers  who  were  in  the  same  class  as  them- 
selves. 

[7]  It  next  seems  to  be  contended  that  the  Interstate  CommeYce 
Commission  should  first  have  determined  whether  the  actions  of  the  de- 
fendants constituted  violations  of  the  Elkins  Act,  because  one  court 
might  hold  that  they  did  and  another  that  they  did  not.  This  conten- 
tion is  based  on  an  entire  misapprehension  of  the  doctrine  above  dis- 
cussed.   The  proposition  that  the  construction  of  a  penal  statute  must 
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be  first  submitted  to  an  administrative  body  before  the  courts  can  pro- 
ceed to  enforce  it — and  that  is  what  defendants'  contention  amounts 
to — is  so  utterly  without  merit  as  to  need  no  discussion. 

[t,  9]  6.  I  am  now  brought  to  a  ccmsideration  of  such  of  the  de- 
fendants' contentions  as  are  based  on  the  proposition  that  the  act  of  the 
President  in  assuming  control  of  the  railway  systems  of  the  country, 
by  virtue  of  that  part  of  section  1  of  the  Act  of  August  29,  1917,  c.  418, 
39  Stat.  645,  which  authorized  him  to  do  so  in  time  of  war,  suspended 
the  operation  of  the  Interstate  Commerce  Acts,  including  the  Elkins 
Act,  while  such  systems  remained  under  his  control.  .  When  the  ex; 
pression  "Interstate  Commerce  Acts"  is  hereinafter  used,  it  will  be 
tinderstood  as  including  the  Elkins  Act.  It  should  be  observed  at  the 
outset  that  the  President's  proclamation  of  December  26,  1917,  specifi- 
cally provided  that: 

"Until  and  except  bo  far  as  said  director  [the  Director  General  of  Rail- 
Toads]  shall  from  time  to  time  otherwise  by  general  or  special  orders  deter- 
mine, such  systems  of  transportation  shall  remain  subject  to  aU  existing  stat- 
utes and  orders  oil  the  Interstate  Commerce  Commission" 

— and  that  by  section  10  of  the  subsequent  Act  of  Congress  of  March 
21,  1918,  c.  25,  commonly  known  as  the  Federal  Control  Act,  it  was 
provided : 

"That  carriers  while  under  federal  control  shall  be  subject  to  all  laws  and 

liabilities  as  common  carriers,  whether  arising  under  state  or  federal  laws 

*  or  at  commtm  law,  except  In  so  far  as  may  be  Inconsistent  with  the  provisions 

of  this  act  or  any  other  act  applicable  to  such  federal  control  or  with  any 

order  of  the  President" 

There  was  no  express  provision  in  the  before-mentioned  Act  of 
August  29,  1917,  repealing,  suspending  or  providing  for  the  suspension 
of  any  of  the  Interstate  Commerce  Acts;  therefore,  if  that  act  did 
bring  about  or  authorized  any  such  suspension  (which  I  do  not  attempt 
to  decide),  it  would  have  to  be  implied  from  the  fact  that  control  by  the 
President  would  be  inconsistent  with  all  or  some  of  the  provisions  of 
the  Interstate  Commerce  Acts.  However,  it  is  clear  that  the  President 
did  not  consider  that  his  control  was  thus  inconsistent,  because,  as 
appears  from  the  above-quoted  extract  from  his  proclamation,  he  spe- 
cifically provided  that  the  railroads  should  remain  subject  to  all  exist- 
ing statutes  and  orders  of  the  Interstate  Commerce  Commission  until 
the  Director  General  of  Railroads  should,  by  general  or  special  order, 
otherwise  provide.  To  the  same  effect  is  the  subsequent  Act  of  Con- 
gress of  March  21,  1918.  I  do  not  think  that  it  needs  any  argument 
to  demonstrate  that  if  the  ofiicial  to  whom  the  law  committed  the  pos- 
session and  control  of  the  railroads  did  not  deem  such  possession  and 
control,  except  as  occasion  might  arise  thereafter,  so  inconsistent  with 
the  Interstate  Commerce;  Acts  ag^to  necessitate  a  suspension  of  them, 
that  any  court  would  be  justified  m  holding  to  the  contrary.  Especial- 
ly is  that  true  when  Congress  by  its  later  act,  in  effect  gave  the  same 
interpretation,  as  I  think  it  did,  to  its  prior  act.  If  it  be  assumed  that 
the  President  could,  by  special  or  general  order,  under  either  of  the 
Federal  Control  Acts,  authorize  discriminaticms  in  transportation  serv- 
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ice,  among  persons  similarly  situated,  of  other  than  war  material,  sup- 
plies, and  equipment,  and  other  commodities  essential  to  the  prosecu- 
tion of  the  war,  no  such  order  has  been  brought  to  my  attention.  Thus 
it  follows  that  the  provisions  in  question  of  the  Elkins  Act  were  iwt 
affected  by  the  act  of  the  President  in  asstmiing  control  of  the  rail- 
roads, and  the  unlawfulness  of  the  discriminations  alleged  to  have 
been  received  by  the  defendants  was  not  removed  thereby. 

It  may  be  readily  conceded  that  the  act,  by  virtue  of  which  the  Pres- 
ident first  assumed  control,  was  passed  pursuant  to  the  "war  power" 
af  Congress  (article  1,  §  8,  pars.  11,  12,  13,  of  the  Constitution),  as  de- 
fendants contend;  but  that  in  no  way  affects  these  cases,  because  the 
provisions  of  the  Interstate  Commerce  Acts,  pertinent  to  them,  were, 
at  the  time  the  offenses  are  alleged  to  have  been  committed,  in  full 
force  and  effect,  as  I  have  heretofore  found.  The  embargo  was  not, 
as  some  of  the  counsel  for  the  defendants  seemed  to  assume,  prom- 
ulgated "under  the  war  power  of  Congress."  Even  though  it  gave 
preference  to  war  material  and  supplies,  it  was  nothing  more  than  a 
r^^ulation  incident  to  the  proper  conduct  of  the  business  of  the  rail- 
roads. The  President  had  assumed  control  by  virtue  of  an  act  passed 
under  the  war  power  of  Congress ;  but  the  embargo  was.  only  an  inci- 
dent of  the  control,  in  the  same  sense  that  any  embargo  laid  by  a  car- 
rier, while  a  railroad  was  under  its  control,  would  be  incidental  to 
the  pr<^r  conduct  of  its  business. 

[10]  It  is  further  contended  that  as  there  was  no  statute,  when  the 
embargo  was  promulgated,  making  it  criminal  to  fail  to  comply  with 
such  "a  regulation,"  the  defendants'  act  in  violating  the  embargo 
could  not  constitute  a  crime.  This  contention  is  based  on  the  assump- 
tion that  when  the  President  took  possession  of  the  railroads,  the  Elkins 
Act  was  suspended.  As  I  have  heretofore  found  that  there  was  no 
such  suspension,  it  of  course  follows  that  the  conclusion  falls  with  the 
premise  on  which  it  is  based.  The  crime  charged  is  not  that  the 
defendants  violated  a  regulation,  but  that  they  were  recipients  of  dis- 
criminations which  the  Hikins  Act  forbade  them  to  receive. 

[11]  It  is  also  urged  that  the  railroad  officials  were  without  author- 
ity to  lay  the  embargo,  because  the  railroad  had  passed  under  the  con- 
trol of  the  President,  and  that  the  Pennsylvania  Railroad  was  there- 
after, as  a  corporate  entity,  powerless  to  act  either  in  respect  to  layii^ 
an  embargo  or  in  granting  discriminations  or  concessions.  Hence  it 
is  argued  that  the  indictments  are  defective,  because  they  allege  that 
the  discriminations  were  received  from  the  "Pennsylvania  Railroad," 
and  because  the  embargo  was  laid  by  it,  notwithstanding  that  they  also 
allege  that  the  embargo  was  authorized  by  the  Director  General.  It 
was,  of  course,  intended  by  Congress  that  the  President  should,  in  the 
performance  of  the  duties  imposed  upon  him  by  the  Act  of  August  29, 
1917,  act  through  agents.  In  the  proriamation  of  December  26,  1917, 
he  provided  that  the  Director  General  of  Railroads  shoidd  perform  the 
duties  imposed  upon  him  (which  were  the  duties  imposed  upon  the  Pres- 
ident, after  he  had  assumed  control)  "so  long  and  to  such  extent  as  he 
shall  determine,  through  the  boards  of  directors,  receivers,  officers  and 
employes  of  said  systems  of  transportation."    The  embargo,  therefore, 
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•wras  Wd  through  the  agency  which  the  President  had  created,  and  the 
discriminations  or  concessions  were  given  or  granted  by  those  charged 
by  him  with  the  conducting  of  the  Pennsylvania  Railroad  system  of 
transportation,  and  that  is  what  I  consjrue  the  indictments  to  charge. 
They  are  entitled  to  receive  a  fair  and  reasonable  construction. 

7.  I  think  that  all  of  the  objections  to  the  indictment,  which  need 
more  than  a  passing  remark,  are  embraced  within  the  points  that  have 
been  discussed.  There  are  one  or  two  minor  ones,  of  a  yeiy  technical 
nature,  which  I  think  are  deserving  of  no  more  discussion  than  that 
I  have  examined  them  and  find  them  without  merit. 

My  conclusion  therefore  is  that  the  demurrers  should  be  overruled. 


JOHN  LYSAGHT,  Limited,  ▼.  LEHIGH  VALLEY   R.  CX). 
(District  Court,  S.  D.  New  York.    December  20,  1918.) 

1.  Cabrizbs  ©=»177(3) — LiABiurr  of  iNrriAL  Cabeteb — Intbbstatk  CoMifERCit 

Law — "ExisnwQ  Law." 

In  Interstate  Commerce  Act,  |  20,  as  amended  by  Act  Jvme  29,  1906,  { 
7  (Comp.  St  1916,  }  86Wa),  r^ulatlng  liability  of  Initial  carriers,  the 
proviso  that  nothing  In  the  section  shall  deprive  the  shipper  "of  any  rem- 
edy or  right  of  action  which  h6  has  under  the  existing  law,"  means  the 
common  law  as  understood  In  the  federal  courts,  and  excludes  changes 
made  by  state  statutes. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Existing  Law.]  ' 

2.  GaXBIEBS   ^=>177(4) — LlIABIt.ITY  TO   SHIPPKBB — InTBBSIATX  COMXKBCK    LAW. 

Under  Interstate  Commerce  Act,  i  20,  as  amended  by  Act  Jime  29,  190C, 
i  7  (Comp.  St.  1916,  {  8604aa),  the  liability  of  a  connecting  or  terminal 
carrier  for  property  lost  or  damaged  while  In  its  custody  is  the  same  as 
that  of  the  Initial  carrier.  < 

3.  Oakmem  «=>119 — Loss  or  Pbopbrty — ^Dkfbnbes — "Act  of  God." 

Loss  or  damage  to  property  In  course  of  transportation  through  explo- 
sion of  war  munitions,  also  In  transit,  cannot  be  CMisldered  in  a  legal 
sense  an  "act  of  God." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Elrst  and 
Second  Series,  Act  of  God.] 

4.  Carbiebs  ®=9l77(3) — ^LLABrLtrr  of  Iititiai,  Cabbuu — Intkbstate. Commerce 

Law. 

Interstate  Commerce  Act,  S  20,  as  amended  by  Act  June  29,  1006,  f  7 
(Comp.  St.  1916,  S  8604a),  provldtog  that  a  carrier  receiving  property  for 
Interstate  transportation  shaU.  be  liable  for  "any  loss,  damage  or  Injury 
to  such  property  caused  by  It,"  Is  not  a  limitation  of  the  carrier's  pre- 
existing common-law  liability. 
6.  Carbiebs  €=9ll5 — LiABiLirr  fob  Loss  of  Pbopbbtt — Explosion  of  Muni- 
tions. 

Compliance  by  a  carrier  In  the  carriage  of  war  munitions  with  the  re- 
quirements of  Criminal  Code,  S§  232-235  (Comp.  St  1916,  §§  10402-10405), 
does  not  affect  its  civil  liability  in  respect  to  loss  or  damage  to  property 
of  other  shipp^s  through  an  explosion  of  such  munitloim. 

At  Law.  Action  by  John  Lysaght,  Limited,  against  the  Lehigh  Val- 
ley Railroad  Company,    On  demurrer  to  pleas.    Demurrer  sustained. 

Demurrer  to  three  pleas  interposed  to  a  complaint 

The  complaint  alleged:  That  on  June  17,  and  June  22,  1916,  the  plaintiff 
caused  to  be  delivered  to  the  receiver  of  the  Missouri,  Kansas  &  Texas  Rall- 

4E9For  oUm  cases  ne  nune  topic  ft  KEiY-NUUBER  la  all  Key-N<imbered  DlKestn  ft  Indoxea 
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way  two  carloads  of  spelters  to  be  transferred  from  tlia  state  of  Kjinaas  to 
the  state  of  New  York  for  export,  consigned  to  the  lola  Zinc  Company,  New 
York,  and  that  for  each  carload  the  Missouri,  Kansas  &  Texas  Railway  Isr 
sued  a  bill  of  lading  In  standard  form  as  aM>roved  by  tbe  Interstate  Cotn- 
merce  Commission.  That  the  defendant  as  connecting  carrier  rec^ved  these 
two  carloads  for  the  completion  of  the  transportation  through  the  states  of 
New  York,  Pennsylvania,  and  New  Jersey,  and  to  the  city  of  New  York.  TTiat 
thereafter,  and  on  the  30th  day  of  July,  1916,  while  in  possession  of  the  de- 
fendant, and  at  the  port  of' New  York,  the  carloads  were  destroyed  by  firei 
to  the  damage  of  the  plaintiff  in  tbe  sum  of  $15,544.23. 

The  second  cause  of  action  repeats  the  allegations  of  the  first,  and  adds 
that  the  loss  of  the  spelters  was  due  to  the  negligence  of  the  defendant.  TWs 
cause  of  action  Is  not  the  subject  of  the  present  controversy. 

The  defendant  pleaded,  for  a  first  plea:  Tbat  the  spelters  were  destroyed 
as  the  natural  result  of  certain  explosives  and  munitions  of  war,  In  tbe  course 
of  transportation  In  Interstate  and  foreign  commerce  as  a  necessary  tnddeut 
to  the  great  European  war,  and  that  they  exploded  without  fault  of  the  de- 
fendant, for  reasons  beyond  Its  control.  That  such  explosion  was  a  great  pub- 
lic calamity,  of  which  both  the  plaintiff  and  the  defendant  were  innocent  vie- 
tims,  and  for  which  the  defendant  was  In  no  wise  responsible. 

The  second  plea  alleges:  That  the  defendant  and  its  connecting  carrleit 
were  common  carriers  of  freight  and  passengers  in  interstate  commerce,  and 
as  such  subject  to  tbe  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104.  24 
Stat.  379).  That  tbe  defendant  and  Its  connecting  carriers  duly  published  as 
required  by  law  tbeir  rates,  charges,  bll)  of  lading  provisions,  and  rules  and 
regulations  for  the  transportation  of  freight.  Including  explosives  and  muni- 
tions of  war.  That  on  July  30,  1916,  a  large  amount  of  explosives  and  moni- 
tions of  war  were  in  the  possession  of  the  defendant  at  Jersey  City,  N.  J.,  In 
the  course  of  transportation  In  interstate  foreign  commerce,  and  that  the 
spelters  mentioned  in  tbe  complaint  were  destroyed  without  any  fault  or  neg- 
ligence of  the  defendant,  and  as  the  proximate  and  natural  result  of  the  ex- 
plosion on  the  date  In  question  of  certain  of  tbe  aforesaid  explosives  and 
munitions  of  war.  That  the  defendant,  in  the  course  of  its  handling  and 
transportation,  and  while  holding  the  aforesaid  explosives  and  monitions  of 
war,  had  fully  complied  with  all  the  requirements  of  tbe  act  of  Congress  and 
tbe  rules  of  tbe  Interstate  Commerce  Commission  applicable,  as  well  as  with 
its  own  tariffs,  classlflcatlons,  and  bill  of  lading  provisions  for  the  tranqx>rt- 
ing  of  such  explosives  and  mimltions  of  war. 

The  third  plea  alleges  the  same  facts  as  the  second,  and  in  addition  that  tbe 
damage  resulted  from  certain  explosives  and  munitions  of  war,  which  were 
not  In  the  possession  or  under  the  control  of  the  defendant,  but  were  on  barges 
lying  in  the  waters  of  New  York  Bay  in  tbe  vldnlty  of  defendant's  tenhinal 
at  Jersey  City,  N.  J.,  which  were  whoUy  out  of  the  control  of  tbe  defendant 

The  defendant  by  tbe  three  pleas  raises  the  following  points:  First  That 
tbe  "Black  Tom  explosion,"  whidi  did  immense  damage  in  tbe  neighborhood, 
was  a  great  public  calamity,  for  wUch  the  defendant  should  not  be  diarged, 
but  which  should  be  regarded  as  an  exception  to  its  liability  as  a  common 
carrier.  That  the  conventional  rule  governing  carrier's  liability  will  not  with- 
stand tbe  results  of  inquiry  into  the  sources  of  such  liability  as  found  In  the 
history  of  the  subject,  and  that  a  carrier  should  not  In  law  be  liable  therefor. 
Second.  That  the  whole  subject  Is  regulated  by  the  Intai^tate  Commerce  Act 
and  those  sections  of  the  Criminal  Code,  §S  232-235  (Act  March  4,  1908,  c 
321,  35  Stat  1134  [Comp.  St  1916,  §§  1M02-10405]),  which  regulate  the  car- 
riage  of  explosives  by  'common  carrier.  That  under  this  legislation  Congress 
has  provided  the  precautions  which  carriers  shall  exercise,  and  which,  if  they 
do,  shall  exempt  them  from  responsibility  in  tbe  carriage  of  explosives.  That, 
furthermore,  the  liability  of  a  common  carrier  is  only  for  damages  caused  by 
it,  and  does  not  Include  any  liability  for  explosions  in  which  neither  It  nor  11a 
servants  can  be  shown  to  have  any  part  Third.  That,  if  tbe  explosion  was 
due  to  materials  not  in  possession  of  the  defendant,  it  is  not  re^ionslble  for 
the  same^  as  tn  no  a«o,>ect  can  it  be  said  to  be  caused  by  the  carrier  Itaeit. 
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W.  K.  Post,  of  New  York  City,  for  plaintiff. 
Lindley  M.  Garrison  and  Charles  A.  Boston,  both  of  New  York 
City,  for  defendant. 

LEARNED  HAND.  District  Judge  (aftei-  stating  the  facts  as 
above).  [1,2]  This  case  depends  directly  upon  the  Carmack  Amend- 
ment of  the  Interstate  Commerce  Law,  which  thte  Supreme  Court  has 
many  times  declared  completely  to  regulate  all  the  liabilities  of  common 
carriers  engaged  in  interstate  commerce.  Adams  Express  Co.  v.  Cron- 
inger,  226  U.  S.  491,  505,  33  Sup.  Ct.  148,  57  L.  Ed.  314,  44  L.  R. 
A.  (N.  S.)  257;  Erie  R  R.  Co.  v.  New  York,  233  U.  S.  671,  681, 
34  Sup.  Ct.  756,  58  L.  Ed.  1149,  52  L.  R.  A.  (N.  S.)  266,  Ann.  Cas. 
191 SD,  138;  N.  Y.  &  Norfolk  R.  R.  Co.  v.  Peninsula  Exchange, 
240  U.  S.  34,  36  Sup.  Ct.  230,  60  L.  Ed.  511,  L.  R.  A.  1917A,  193; 
Southern  Express  Co.  v.  Byers,  240  U.  S.  612,  614,  36  Sup.  Ct.  410, 
60  L.  Ed.  825,  L.  R  A.  1917A,  197; ,  Southern  Railway  v.  Prescott, 
240  U.  S.  632,  639,  36  Sup.  Ct  469,  60  L.  Ed.  836;  Georgia,  Florida, 
etc.,  Ry.  V.  Blish  Milling  Co.,  241  U.  S.  190,  194,  36  Sup.  Ct.  541, 
60  L.  Ed.  948;  Cincinnati,  etc.,  Ry.  v.  Rankin,  241  U.  S.  319,  36 
Sup.  Ct.  555,  60  L.  Ed.  1022,  L.  R  A.  1917A,  265;  Atchison,  etc., 
Ry.  V.  Harold,  241  U.  S.  371,  378,  36  Sap.  Ct  665,  60  L.  Ed.  1050. 
The  Interstate  Commerce  Law,  §  20,  as  now  amended  (Act  Feb.  4, 
1887,  c.  104, 24  Stat  386,  as  amended  by  Act  June  29,  1906,  c  3591,  §  7, 
34  Stat.  595  [Comp.  St  1916,  §§  8604a,  8604aa]),  provides  that  a» 
initial  carrier  shall  be  liable  for  all  loss  or  damage  "caused  by  it" 
but  that  the  section  as  a  whole  shall  not  affect  "any  remedy  or  right 
of  action"  which  the  shipper  shall  have  "under  the  existing  law."  The 
phrase  "existing  law"  means  existing  common  law  as  understood  in 
the  federal  courts,  and  excludes  changes  effected  by  state  statutes. 
Adams  Express  Co.  v.  Croninger,  supra,  226  U.  S.  504,  33  Sup.  Ct. 
148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257;  Southern  Express  Co. 
v.  Byers,  supra,  240  U.  S.  614,  36  Sup.  Ct.  410,  60  L.  Ed.  825,  L. 
R.  A.  1917A,  197;  Southern  Railway  Co.  y.  Prescott,  supra,  240  U.  S. 
639,  36  Sup.  Ct.  469,  60  L.  Ed.  836.  A  connecting  or  terminal  car- 
rier's liability  is  subject  to  the  same  rules  as  the  initial  carrier's. 
Georgia,  etc.,  Ry.  v.  Blish  MiUing  Co.,  241  U.  S.  190,  %  Sup.  Ct 
541,  60  L.  Ed.  948. 

[3]  The  question,  therefore,  becomes  whether  the  "federal  law"  as 
so  understood  excuses  the  defendant  in  such  circumstances  as  the 
pleas  allege.  That  the  explosion  of  the  substances  carried  by  the  de- 
fendant can  be  regarded  as  in  any  sense  an  "act  of  God,"  cannot  be 
supported,  as  that  phrase  has  always  been  understood.  They  were 
inherently  unstable  compounds,  not  combined  by  spontaneous  process- 
es of  nature,  but  under  human  direction,  and  from  no  point  of  view 
could  the  release  of  energy  attendant  upon  their  resumption  of  sta- 
ble chemical  conditions  fall  within  the  definition  of  that  phrase.  Even 
though  the  conventional  limits  of  an  "act  of  God"  be  vague  and  ir- 
rational, and  though  there  may  be  still  some  latitude  for  interpre- 
tation which  did  not  seek  to  make  the  definition  turn  upon  the  degree 
254  F.— 23 
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of  violence  of  the  elements,  there  is  a  dear  difference  between  the 
acts  of  the  elements  which  sill  must  endure,  and  the  results  of  human 
contrivance  like  this.  If  it  be  urged  that  the  affinity  of  the  disso- 
ciated atoms  of  an  unstable  chemical  compound  be  a  force  of  nature, 
the  fact  is  true;  but  it  is  quite  irrelevant,  for  the  laws  of  nature  at- 
tend every  action  of  man,  including  even  the  operation  of  his  con- 
sciousness. The  distinction  was  devised,  not  for  chemists,  but  for 
common  men,  and  must  be  read  in  their  terms.  So  viewed,  the  ele- 
ments had  nothing  to  do  with  the  cala^nity,  but  only  the  hand  of  man. 
Nor  can  the  damage  be  attributed  to  any  "vice"  of  the  plaintiff's  goods, 
however  that  wyrd  be  construed.  They  were  injured  by  the  "vice" 
of  other  goods  m  the  carrier's  or  others'  custody,  and  not  by  their 
own. 

[4]  If,  then,  the  common  expressions  of  carrier's  liability  be  ac- 
cepted, there  is  no  escape  here  for  the  defendant,  and  so  it  insists 
that  these  are  only  loose  and,  ill-founded  formulas,  which  will  not 
endure  historical  analysis.  The  answer  is,  I  think,  to  be  found,  not 
there,  but  in  the  defmite  purposes  of  the  statute  which  covers  the 
whole  subject.  There  cannot  be  any  doubt,  from  the  latest  expres- 
sion of  the  Supreme  Court  (Cincinnati,  etc.,  Ry.  Co.  v.  Rankin,  241 
U.  S.  319,  326,  36  Sup.  Ct.  555,  60  L.  Ed.  1022,  L.  R.  A.  1917A, 
265),  that  secticMi  20  was  intended  to  adopt  the  carrier's  liability 
as  it  was  imderstood  at  that  time,  and  that  the  language  of  Mr.  Jus- 
tice Lurton  in  Adams  Express  Co.  v,  Croninger,  226  U.  S.  491,  506, 
507,  33  Sup.  Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N-  S.)  257,  is  not  to 
be  taken  as  interpreting  the  phrase  "caused  by  it"  as  in  limitation 
of  any  pre-existing  liability.  He  was  indeed  discussing,  not  that  ques- 
tion, but  only  whether  the  language  extended  the-  carrier's  liabilities 
as  fixed  at  common  law,  which  he  thought  it  did  not,  but  that  rather 
it  implied  "a  liability  for  some  default  in  its  common-law  duty  as  a 
common  carrier."  It  may,  perhaps,  be  too  much  to  assert  that  the 
proviso  of  section  20  incorporates  unyieldingly  the  exact  status  of  the 
federal  common  law  into  Jthe  statute  in  its  whole  concreteness,  yet 
it  certainly  does  affirm  in  general  the  liability  of  carriers  so  derived 
as  a  part  of  the  statute  itself.  Any  radical  departure  from  that  law 
would  violate  the  fair  import  of  the  phrase,  and  if  there  is  to  be  any 
such  it  must  be  by  express  act  of  Congress.  So  much  follows  from 
the  scheme  of  the  section,  which  since  1906  has  been  obviously  mold- 
ed with  an  eye  to  the  generally  accepted  liabilities  of  carriers  as  a 
foundation  for  the  very  specific  changes  prescribed  from  time  to  time. 

It  is,  of  course,  possible  to  conceive  the  common  law  so  incorporated 
to  be  such  only  as  the  courts  might  after  a  historical  scrutiny  accept, 
leaving  them  free  even  for  radical  modifications  in  the  doctrine  as 
generally  expressed  when  the  language  first  appeared  in  section  20. 
But  I  do  not  so  understand  the  substance  of  the  matter.  Whether 
ill  or  well  founded  historically,  the  exceptions  to  a  carrier's  absolute 
liability  had  come  to  have  a  classic  form,  and  I  do  not  agrfee  that  a 
nice  inquiry  into  the  foundations  of  the  current  doctrine  was  con- 
templated by  the  statute.  The  section  incorporated  what  was  gener- 
ally accepted  in  the  form  in  which  it  had  become  accepted,  and  ren- 
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dered  irrelevant  the  conclusions  at  which  historical  scholarship  might 
arrive  as  to  its  justification.  The  structure  of  the  system  created  by 
the  act  presui^sed  the  existing  law  as  then  understood,  and  if  it 
bears  too  heavily  on  the  railroads  their  only  relief  is  by  an  applica- 
tion to  the  Commission  or  to  Congress.  The  courts  have  no  such 
powers.  -^ 

Therefore  it  seems  to  me  quite  beside  the  mark  to  engage  in  the 
examination  which  the  defendant  invites.  Moreover,  3ie  implicit 
assumption  of  its  case  I  do  not  accept,  that  justice  necessarily  lies  on 
its  side.  I  am  aware  of  no  long-accepted  convention,  which  usage 
has  made  into  an  axiom  of  justice,  and  which  throws  a  loss  like  this 
upon  the  shipper  as  against  the  carrier.  Bach  party  is  quite  inno- 
cent, and  while  it  may  be  that  the  ordinary  risks  of  ownership  should 
fall  upon  the  shipper,  it  is  not  apparent  to  me  that  the  custody  of  the 
carrier  may  not  be  thought  to  modify  those  risks  as  between  the  two. 
The  fact  seems  rather  to  be  that  all  such  a  priori  considerations  are  in 
vacuo,  and  that  the  relative  rights  of  the  parties  may  be  only  settled 
in  the  light  of  the  function  assigned  to  the  carrier  in  the  economic 
system  of  the  country.  That  is  a  matt^  so  obviously  out  of  the 
province  of  a  court  and  ^  within  that  of  Congress,  where  the  con- 
flicting economic  interests'  may  exert  their  mutual  political  powers, 
that  I  need  hafdly  express  any  opinion  upon  it,  even  if  I  were  in  any 
position  to  do  so.  ,  Whatever  may  be  the  debatable  limitations  of  a 
carrier's  liability  still  left  open  within  the  accepted  general  formulas, 
they  do  not  raise  any  questions  here. 

[5]  Sections  232-235  of  the  Criminal  Code  do  not  concern  the  reg- 
ulation of  the  carrier's  civil  liability.  They  are  intended  to  provide 
against  the  carriage  of  explosives  generally  on  passenger  vehicles  of 
vessels,  and  otherwise  to  impose  conditions  upon  such  carriage  as 
the  Interstate  Commerce  Commission  shall  prescribe.  It  may  be 
that  their  violation  might  entail  a  civil  liability  in  addition  to  that  im- 
posed at  common  law,  but  upon  that  I  need  express  no  opinion.  That 
they  serve  as  a  limitation  upon  the  common-law  liability  is  not  sug- 
gested in  the  text  of  the  statute,  and  is  not  to  be  inferred  from  its 
purpose.  It  in  no  sense  follows  because  shipments  are  lawful,  when 
they  conform  to  the  rules,  that  there  is  no  responsibility  inter  partes 
which  arises  from  their  possession.  The  law  has  always  recognized 
liabilities  which  do  not  depend  upon  any  fault,  if  that  be  understood 
to  involve  a  failure  to  respond  to*  a  conventional  standard  of  fore- 
sight. The  master's  responsibility  for  his  servant  is,  for  example, 
derived  from  quite  another  basis.  Recently,  as  in  Workmen's  Com- 
pensation Laws,  the  same  principle  has  again  appeared.  Now,  it 
is  true  that  a  carrier  is  obliged  to  receive  the  goods  upon  fixed  terms, 
and  cannot  escape  the  liability  after  once  engaging  in  the  business; 
but  there  is  no  implication  from  this  th^t  a  law  wh/ch  establishes 
minimal  requirements  for  their  receipt  intends  to  relieve  the  carrier 
of  any  consequences  except  those  arising  from  its  fault,  and  in  any  as- 
pect the  Interstate  Commerce  Law  contradicts  such  a  broad  result. 

The  third  defense  adds  nothing  to  the  others,  since  the  carrier's 
liability  is  not  limited  to  damage  arising  to  goods  received,  by  otii- 
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er  goods  in  its  possession.  If  it  would  be  a  desirable  innovatioii  so 
to  prescribe,  it  would  be  an  innovation  nevertheless.  More  can  be 
said  for  it  than  for  a  similar  exception  for  damage  arising  from 
goods  within  the  carrier's  possession,  but  it  involves  a  radical  read- 
justment of  what  has  long  been  accepted,  and  it  is  not  for  the  courts. 

None  of  the  pleas  is  valid  in  law,  and  the  demurrer  will  be  sus- 
tained. As  I  understand  that  the  defendant  does  not  wish  to  plead 
over,  no  such  leave  will  be  granted, 

Deniurrer  sustained. 


PBIiL  et  aL  r.  McCABB  et  aL 
(District  Court,  S.  D.  New  York.    October  21,  1918.) 

1.  Bansbxittot  «=>391(3) — FxDBBAi.  CoxnTS — Stat  of  Suits  AaAnrar  Baioe- 

BUPT. 

The  power  of  a  bankruptcy  court  to  stay  salts  against  the  bankmpt  la 
expressly  confined  to  the  period  before  determination  of  discharge  pro- 
ceedings, and  a  District  Court  can  have  no  wider  jwwer  to  stay  suits  In  a 
state  court  on  an  auxiliary  bill  d^endent  upon  the  bankruptcy  proceed- 
ings. 

2.  Injunction  9=>26(5) — Restbainino  Action— 1.di!Quate  Rkmkdt  at  Law. 

A  debtor,  released  from  his  debts  by  the  Judgment  of  a  court  having 
Jnrisdictloo,  to  avail  himself  of  the  Judgment  when  sued  upon  a  prior 
debt,  may  plead  it  as  a  defense,  and  it  affords  no  basis  for  an  injunction 
to  stay  the  action. 
S.  Equity  <8=51(3) — Mxjmtplicitt  of  Suits— Bux  "Quia  TntBi." 

A  bill  "quia  timet"  Is  very  limited,  and  goes  to  protect  an  existing  pos- 
session which  has  been  already  established  once  after  an  atta<^  at  law, 
and  which  Is  again  threatened,  thereby  threatening  such  a  multiplicity  ot 
suits  as  equity  will  recognize. 

[EQ.  Note. — For  other  definitions,  see  Words  and  PhraSbs,  Second  Series, 
Quia  Timet] 

In  Equity.  Suit  by  Stephen  H.  P.  Pell  and  others  against  W.  Gor- 
don McCabe,  Jr.,  and  others.    Decree  for  defendants. 

Emanuel  J.  Myers,  of  New  York  City,  for  plaintiffs. 
William  St.  John  Tozer,  of  New  York  City,  for  defendants. 

I,EARNED  HAND,  District  Judge.  This  complicated  bill  of  com- 
plaint raises  a  number  of  questions  which  I  do  not  find  it  necessary  to 
determine.  For  example,  had  the  bankruptcy  court  any  jurisdiction 
whatever  in  the  order  of  composition  to  do  more  as  to  Thompson  than 
to  settle  claims  against  the  estate?  If  it  had  such  jurisdiction,  did 
it  attempt  to  exercise  it  quoad  Thompson's  creditors,  who  did  not  for- 
mally accept  the  composition?  Could  a  composition  in  any  case  affect 
the  rights  of  creditors  of  Thompson,  who  was  not  a  bankrupt,  who 
offered  no  composition,  and  whose  creditors  were  not  before  the 
court?  If  so,  could  it  aJffect  creditors  not  mentioned  in  the  schedules, 
who  did  not  know  of  the  existence  of  their  claims,  because  they  had 
not  yet  discovered  a  fraud  practiced  upon  them  by  the  bankrupts  and 
Thompson?    These  questions  all  go  to  the  effect  of  the  order  or  decree 
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of  January  25,  1915,  and  as,  in  the  view  I  take,  that  order  must  be 
jweaded  in  bar  in  South  Carolina,  it  is  obviously  more  orderly  to  avoid 
any  discussion  of  them  beyond  the  caution  that  my  silence  must  not 
be  taken  as  intimating  that  I  should  answer  any  one  of  them  in  the 
plaintiff's  favor.  Similarly,  I  pass  the  question  whether  this  bill  is 
w^ithin  the  ancillary  jurisdiction  of  a  court  of  bankruptcy,  or  of  the 
District  Court  as  Ancillary  to  the  court  of  bankruptcy. 

[1]  That  the  bill  cannot  succeed  as  to  the  bankiupts  is  too  clear 
to  justify  much  discussion.  They  got  a  dischaiige  under  the  order 
of  confirmation,  and  that  discharge  is  a  bar  to  certain  of  their  debts^ 
under  section  17.  The  power  of  bankruptcy  courts  to  stay  suits 
brought  against  the  bankrupt  on  dischargeable  debts  is  regulated  by 
section  1  la,  and  is  expressly  confined  to  a  period  up  to  the  determina- 
tion of  the  discharge  proceedings.  In  re  federal  Biscuit  Co.,  214  Fed. 
221,  225,  130  C.  C.  A.  635.  By  no  "auxiliary  bill"  dependent  upon 
the  banloiiptcy  proceedings  does  the  District  Court  get  a  wider  pow- 
er to  stay  suits  in  a  state  court  than  it  would  have  had  as  a  court  of 
bankruptcy.  Indeed,  I  do  not  understand  that  the  plaintiffs  so  con- 
tend.   As  to  the  bankrupts,  the  bill  must  in  any  event  be  dismissed. 

[2]  As  to  Th(»npson  the  position,  if  I  understand  it,  is  this:  The 
bankruptcy  court,  having  jurisdiction  to  release  Thompson  of  his 
debts,  undertook  to  do  so.  That  release,  being  an  adjudication,  is 
property,  property  within  the  jurisdiction  of  the  court,  and  the  court 
by  ancillary  bill  will  protect  it  from  attack  elsewhere  by  injunction. 
As  I  have  said,  I  shall  treat  the  order  as  though  it  effectively  released 
Thompson  from  such  a  claim  as  that  set  up  in  the  South  Csu'olina  ac- 
tion. "Hie  first  question  is  whether  a  jud^ent  releasi^  a  debtor 
can  be  the  basis  of  a  subsequent  suit  to  enjoin  the  debt.  That,  I  take 
it,  is  at  most  only  one  form  of  the  general  question  whether  the  plain- 
tiff has  an  adequate  remedy  at  law.  I  do  not  mean  that  it  presents 
the  case  as  strongly  as  where  there  has  been  a  judgment  upon  a  claim 
sued  on  and  a  merger,  but  only  that  it  is  no  better  for  the  plaintiff 
than  such  a  situation,  formally,  when  any  defense  is  available  at 
law,  he  must  plead  it  there.  Grand  Chute  v.  Winegar,  15  Wall.  373, 
21  L-  Ed.  170.  And  this  applies  as  well  to  the  defense  of  discharge 
of  the  liability  as  to  any  other  defense.  Fowler  v.  Palmer,  62  N.  Y. 
533 ;  Saunders  v.  Huntmgton,  166  Mass.  96,  44  N.  E.  127.  The  same 
rule  genendly  applies  when  tfie  "defense  is  of  merger  or  estoppel  by 
judgment.  Chicago,  etc.,  Co.  v.  Chicago,  143  111.  641,  647,  32  N.  E. 
178;  Pahner  v.  Hayes,  93  Ind.  189;  Gray  v.  Coan,  36  Iowa,  296; 
Bowen  v.  Gent,  54  Md.  555 ;  B.  &  O.  R.  R.  Co.  v.  Latimer,  118  Md. 
183,  84  Atl.  377;  Chicago,  etc.,  Co.  v.  St.  Joseph,  etc.,  Co.  (C.  C.)  92 
Fed.  22,  26.  Now,  it  is,  of  course,  true  that  the  right  to  plead  in  bar 
may  not  be  sufficient;  so  much  was  indicated  in  Foltz  v.  St.  Louis, 
etc.,  R.  Co.,  60  Fed.  316,  322,  8  C.  C.  A.  635,  where  the  point  was 
not  raised  in  time.  Field  v.  Early,  167  Mass.  449,  45  N.  E.  917,  par- 
took of  the  nature  of  an  interpleader. 

[3]  A  bill  quia  timet  is  in  this  last  category,  and  the  plaintiffs  seem 
to  suppose  that  this  is  such ;  but  a  bill  quia  timet  is  a  very  limited 
affair.    It  goes  to  protect  an  existing  possession,  which  has  been  al- 
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ready  established  once  after  an  attack  at  law,  and  which  is  agan 
threatened.  In  such  a  case  there  is  threatened  such  a  multiplicity  ol 
suits  as  equity  will  recognize.  Here  there  has  never  been  any  suit 
at  all  between  the  parties ;  at  best  the  defendants  are  concluded  by 
some  kind  of  vague  constructive  consent,  or  whatever  it  may  be. 
There  is  no  property  in  possession  of  the  plaintiffs,  whose  title  has 
already  been  assailed  and  defended;  there  is  no  threatened  repeti- 
tion of  any  issues  ever  litigated  before.  It  escapes  me  upon  what 
possible  theory  it  is  suppos^  that  bills  quia  timet  are  pertinent. 

The  same  observations  apply  to  those  other  cases  cited  in  quan- 
tity under  which  courts  have  protected  prt^erty  once  in  their  cus- 
tody from  becoming  the  subject  of  litigation  elsewhere.  It  is  not 
necessary  to  ccmsider  them  in  detail  for  they  are  endless,  but  they  all 
rest  upon  the  custody,  actual'  or  prospective,  of  a  court.  Now,  a  re- 
lease is  not  property,  and,  if  it  were,  it  would  not,  under  these  cir- 
cumstances, be  property  of  which  the  court  has  taken  custody  for 
the  purpose  of  distribution.  The  mere  statement  of  the  supposol  an- 
alogy shows  how  remote  it  is.  Whatever  rights  Thompson  got  were 
to  be  used  like  a  discharge,  wherever  he  was  sued.  There  is  no  pos- 
sible reason  why  his  supposed  release  should  stand  upon  any  different 
footing  from  the  discharges  in  bankruptcy.  And  there  is  no  escape 
from  the  conclusion  that,  if  this  court  draw  to  itself  under  the  guise 
of  an  ancillary  jurisdiction,  every  litigation,  wherever  it  occurs,  which 
may  be  commenced  against  Thompson,  the  bankruptcy  proceedings 
can  never  come  to  a  conclusion. 

Seeing  no  ground  for  equitable  intervention,  even  if  all  be  true  Aat 
the  plaintiffs  allege,  it  follows  that  the  bill  is  without  equity,  and  as 
such  it  will  be  dismissed,  with  costs. 


BAILEY  T.   MISSISSIPPI   HOME   TBIiEPHONE   CO. 

(District  Oonrt,  M.  D.  Pennsylvania.     December  18,  1918.) 

No.  8TO. 

1,  Costs  ®=»254(1,  6),  258 — FnoKBAt  Cottbts — Coerrs  Awarded  ow  Kbvessai. 

Under  rule  29,  par.  3,  and  rule  23,  par.  7,  of  the  Circuit  Court  of  Ap- 
peals (224  Fed.  xis,  xvi,  13T  "C.  C.  A.  xlx,  xvl),  when  a  judgment  is  re- 
versed, with,  costs,  plaintiff  Is  entitled  to  costs  of  the  appeal,  Inclndtog 
actual  cost  of  printing  the  record,  but  not  including  cost  of  printing  briefs, 
nor  cost  of  transcript,  which  must  be  taxed  In  the  District  .Oouit  as  costt 
In  the  case. 

2.  Costs  «=247 — Costs  Awarded  on  Bxvbrsai. 

A  mandate  from  the  Circuit  Court  of  Appeals,  reversing  a  inAgmeat, 
with  costs  "in  the  sum  of  $50.10,"  held  not  to  entitle  plaintiff  to  execution 
for  costs  incurred  by  him  in  the  District  Court,  but  only  for  costs  of  the 
appellate  proceedings,  including  those  specified  in  the  mandate. 

Action  by  John  R.  Bailey  against  the  Mississippi  Home  Telephone 
Company.  On  rules  to  set  aside  writs  of  fi.  fa.  and  attachment  exe- 
cution.    Granted  conditionally. 

$=»For  otber  cases  see  same  topic  A  KEY-NUMBER  In  all  Ker-Numbered  Dtseato  *  IndexK 
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John  J.  Reardon,  of  Williamsport,  Pa.,  for  plaintiff. 
J.  Fred  Schaffer,  of  Sunbury,  Pa.,  for  defendant. 

WITMER,  District  Judge.  The  plaintiff,  John  R.  Bailey,  sued  the 
defendant,  the  Mississippi  Home  Telephone  Company,  in  an  action 
of  assumpsit.  The  case  was  tried  in  the  District  Court,  and  plaintiff 
•was  nonsuited.  Upon  refusal  to  take  off  the  nonsuit,  he  appealed, 
and  the  Circuit  Court  of  Appeals  (252  Fed.  581,  —  C.  C.  A.  — ) 
reversed  the  judgment,  with  costs,  and  ordered  a  new  trial. 

On  the  12th  day  of  August,  1918,  plaintiff  filed  the  following  bill 
of  costs  in  the  District  Court : 

X  P.  Helfenstein,  a  witness  duly  subpoenaed  in  behalf  of  plain- 
tiff and  present  at  the  trial  140  miles  drcnlar  @  6^ 97.00 

4  days' attendance  @  1.50 i 6.00      9  13.00 

Serving  subpoena 2.40 

Stenographer's  fees  (^)i  for  taking,  transcribing,  and  certify- 
ing testimony 66.08 

Actual  cost  of  printing  appellant's  paper  books 104.70 

Clerk's  costs  paid  by  plaintiff 11.26 

Marshal's  costs  paid  by  plaintiff 9.97 

Cost  of  appeal  bond 10.00 

Atty.  fee  in  District  Court 10.00 

$217.00 

On  the  5th  day  of  September,  1918,  the  mandate  from  the  appel- 
late court,  dated  the  3d  day  of  September,  1918,  was  filed  in  the  Dis- 
trict Court.    The  mandate,  inter  alia,  provides :  , 

"Tba^  the  said  plaintiff  in  error,  John  B.  Bailey,  recover  against  the  said 
defendnt  In  error,  the  Mississippi  Home  Telephone  Company,  in  the  sum  of 
fifty  dollars  ($60.00)  for  his  costs    *    •    •    and  have  execatioo  therefor." 

The  costs  appearing  upon  the  mandate  and  for  which  Bailey  was 
awarded  execution  by  the  Circuit  Court  of  Appeals,  are  as  follows : 

Caerk   $30.00 

Attorney 20.00 

Total    > $50.00 

Thereafter  Bailey  caused  a  writ  of  fi.  fa.  and  a  writ  of  attachment 
in  execution  to  issue  for  the  collection  of  $267,  being  the  whole 
of  the  plaintiff's  bill  filed  in  the  District  Court  as  indicated,  plus  the 
costs  appearing  upon  the  mandate.  Thereupon  defendant  obtained 
these  rules  to  set  aside  the  writs.  The  dispute  between  the  parties 
raises  the  question  as  to  what  costs  the  appellant  is  entitled  to  re- 
cover at  this  time  from  the  appellee.  He  insists  upon  recovering  all 
the  costs  embraced  in  his  bill  filed  in  the  District  Court,  which  upon 
examination  covers  all  costs  of  the  plaintiff  in  the  District  Court, 
while  the  Mississippi  Home  Telephone  Company  contends  that  the 
appellant  is  only  entitled  to  recover  the  costs  of  appeal,  as  per  the 
award  of  costs  in  the  mandate,  $50. 

[1]  The  Pennsylvania  rule,  that  costs  on  a  reversal  are  to  abide 
the  event  of  the  suit  (Wright  v.  Small,  5  Bin.  204;  Hamilton  v. 
AsHin,  3  Watts,  222 ;   Smith  v.  Sharp,  5  Watts,  292),  does  not  obtain 
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in  the  federal  courts  (Berthold  v.  Burton  [C.  C]  169  Fed.  495;  Jen- 
nings V.  Burton  [C.  C]  177  Fed.  603).  When  judgment  is  reversed, 
with  costs,  it  includes  all  the  costs  of  the  appeal,  no  matter  how  or 
when  taxable.    Berthold  v.  Burton  (C.  C.)  169  Fed.  495. 

Rule  29,  par.  3,  of  the  Circuit  Court  of  Appeals  (224  Fed.  xix,  137 
C.  C.  A.  xix)  provides: 

"In  cases  of  reversal  ot  any  judgment  or  decree  in  this  court  costs  shall  be 
allowed  to  the  plalatiff  in  error  or  appellant,  unless  otherwiae  ordered  by  tie 
court.  The  cost  of  the  transcript  of  the  record  from  the  court  below  shall  be 
taxable  in  that  court  as  costs  in  the  case." 

Under  this  rule  the  costs  of  transcript  of  the  record  cannot  be  taxed 
in  the  Circuit  Court  of  Appeals,  but  must  be  taxed  in  the  court  below. 
Lee  Injector  Mfg.  Co.  v.  Penberthy  Injector  Co.,  109  Fed.  964,  48 
C.  C.  A.  760.  In  the  same  case  it  is  also  decided  that  money  paid  to  a 
surety  company  for  an  appeal  bond  is  not  taxable  as  costs  in  either 
court. 

Rule  23,  par.  7,  of  the  Circuit  of  Appeals  (224  Fed.  xvi,  137  C.  C 
A.  xvi)  provides: 

"In  case  of  reversal,  afflrmanoe  or  dlamissal,  with  costs,  the  actual  cost  paid 
for  printiner  the  record  by  the  party  in  whose  favor  costs  are  awarded,  and 
the  clerk's  fee  for  supervising  the  printing,  eta,  where  such  fee  Is  paid  by 
the  party  in  whose  favor  costs  are  awarded  shall  be  taxed  against  the  party 
againi>A  whom  costs  are  given  and  shall  be  inserted  in  the  body  of  the  man- 
date or  other  proper  process." 

The  cost  of  printing  briefs  is  not  included.  Ex  parte  Hughes, 
114  U.  S.  548,  5  Sup.  Ct.  1008,  29  L.  Ed.  281;  Kursheedt  il^g.  Co. 
v.  Naday,  108  Fed.  918,  48  C.  C.  A.  140;  Lee  Injector  MfgwCo.  v. 
Penberthy  Injector  Co.,  supra. 

It  will  be  noted  that,  while  plaintiff's  bill  filed  in  this  court  con- 
tained some  items  that,  as  a  whole  or  in  part,  are  allowed  as  costs  of 
the  appeal  the  greater  portion  of  such  cannot  be  so  regarded ;  nor  is 
it  possible,  from  the  information  the  bill  carries  upon  its  face,  to 
determine  to  any  degree  of  accuracy  what  portion  should  be  allowed. 
The  item  "actual  cost  of  printing  appellant's  paper  books,  $104.70," 
no  doubt  embraces  "the  printing  of  the  record,"  for  which,  under 
the  rule,  appellant  may  recover;  but  it  is  equally  certain  that  it  in- 
cludes as  well  the  cost  of  his  brief  of  argument,  which  may  not  be 
included,  as  appears  supra.  And  the  same  also  in  turn  applies  to  the 
item  "Stenographer's  fee  for  taking,  transcribing,  and  certifying  tes- 
timony," "Clerk's  costs,"  etc. 

Under  the  rule  the  costs  paid  the  clerk  for  preparation  of  the  tran- 
script  of  the  record  in  the  court  below,  while  taxable  as  costs,  does 
not  include  the  payment  of  steno^apher's  fees  incurred  previous  to 
the  appeal  in  taking  and  transcribmg  notes  of  testimony  used  by  the 
clerk  in  making  up  the  record.  The  purpose  and  the  end  to  be  ob- 
tained by  the  rules  promulgated  by  the  appellate  court  is  to  make  the 
appellee  whole  by  way  of  reimbursement  f<w  costs  necessarily  laid 
out  in  bringing  his  case  before  the  court  when  and  where  he  is  en- 
titled to  reUef.  The  costs  so  far  incurred,  previous  to  the  appeal,  in 
this  court  such  as  "Costs  paid  marshal,"  "Attorney's  fee  allowed  in 
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EHstrict  Court,"  "Witness  fees,"  etc.,  are  clearly  not  recoverable 
as  costs  under  the  order  of  the  appellate  court  and  its  recited  rules. 
These  will  abide  the  ultimate  result  and  termination  of  the  case. 

[2]  The  orderly  way  to  dispose  of  this  muddle  is  to  have  the  clerk 
tax  the  costs  of  tiie  appeal  including  the  costs  returned  by  the  clerk 
of  the  District  Court,  upon  notice  to  the  parties,  and  if,  without  ap- 
peal of  either  party,  the  costs  so  taxed,  together  with  the  costs  of  the 
fi.  fa.  stayed,  are  not  paid  within  30  days  of  notice  to  the  appellee, 
the  defendant  herein,  die  rule  to  stay  is  dismissed.  If  pdd,  the  rule 
is  made  absolute,  and  the  attachment  and  interpleader  proceedings  are 
dismissed. 


SULMVaN  t.  NITBATB  PRODUCERS'  8.  8.  CO.,  limited. 
(District  Court,  E.  D.  New  York.    November  19,  19ia) 

1.  Judgment  €=>812(3) — OoNOLusiVBirass — ^Res  Jttdicata. 

Where  libelant  had  previously  libeled  a  vessel  In  rem  for  personal  In- 
juries, and  the  vessel  had  been  claimed  by  respondent  throngh  Its  agent, 
held,  that  the  judgment  rendered  In  the  first  proceeding  might  be  pleaded 
by  respondent  as  res  judicata. 

2.  JtrDOMENT  «=>T13(2) — Con«lt7SIVENes3 — Res  Judicata. 

Wliere  the  parties  to  a  libel  against  a  vessel  In  which  respondent  ap* 
peared  by  Its  agent  and  claimed  the  vessel  were  the  same  as  those  to  the 
second,  any  Issue  which  could  have  been  determined  in  that  proceed- 
ing is  res  judicata  In  the  later  proceeding. 

S.  JUDOMENT   «=>588 — CoNCLUSIVERBSa — Rbs   Judioata. 

Where  libelant  had  previously  libeled  a  vessel,  and  respondent,  by  its 
agent,  appeared  and  claimed  the  vessel,  held  that,  as  both  proceedings 
were  Intended  to  enable  libelant  to  recover  for  personal  injuries,  the 
fact  that  libelant  alleged  additional  acts  of  negUgehoe  in  the  second  does 
not  of  itself  prevent  the  first  judpnent  from  being  a  bar  to  the  second 
libel. 

4.  JuDGirENT  ^=>812(2) — CoNOi.usrvBNKsa — Res  Judicata. 

Where  a  libel  in  rem,  In  which  libelant  sought  to  recover  for  personal 
injuries,  set  up  as  part  of  the  damages  the  esrpenses  of  care  while  a  cure 
was  being  effected,  held,  that  a  Judgment  dlsmissdng  the  libel  against 
the  vessel  was  a  bar  to  a  later  Ubel  in  personam  against  re^>ondent, 
which  appeared  and  claimed  the  vessel  in  the  first  proceeding. 

In  Admiralty.  Libel  by  John  Sullivan  against  the  Nitrate  Producers' 
Steamship  Company,  Limited.    Libel  dismissed. 

Silas  B.  Axtell,  of  New  York  City,  for  libelant 
Kir] in,  Woolsey  &  Hickox,  of  New  York  City  (L.  De  Grove  Potter, 
of  New  York  City,  of  counsel),  for  respondent. 

GARVIN,  District  Judge.  When  this  action  came  on  for  trial,  both 
parties  requested  the  court,  before  going  into  the  merits,  to  determine 
whether  the  libelant  was  barred  from  a  recovery  herein  on  the  ground 
of  res  adjudicata  by  reason  of  a  decision  of  the  United  States  Court 
for  the  Southern  Kstrict  of  New  York,  upon  which  a  judgment  was 
entered  on  or  about  July  9,  1917,  dismissing  a  libel  filed  by  the  libelant 
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herein  against  the  steamship  Anglo-Patagonian,  owned  by  the  respond- 
ent. 

The  libelant,  a  horse  handler,  one  of  the  caretakers  in  charge  of  a 
cargo  of  horses  being  carried  by  the  Anglo-Patagonian,  en  route  from 
Philadelphia  to  France,  met  with  an  accident  as  a  result  of  which  he 
lost  two  fingers  of  his  left  hand.  For  this  he  brought  suit  in  the  South- 
em  district  bringing  an  action  in  rem,  against  the  Anglo-Patagonian. 
Barber  &  Company,  Incorporated,  filed  an  answer  as  agents  and  claim- 
ant of  the  boat.  The  libel  in  that  case  set  forth  the  particulars  of  the 
accident  and  then  allied: 

"SeventlL  niat  by  reason  of  tbe  foregoing,  yoor  Ub^ant  bas  been  damaged 
In  tbe  sum  of  five  tbonsand  doHars  ($5^000.00)." 

The  libel  concludes  with  the  following  prayer  for  relief: 

"Wberefore  your  libelant  prays  tbat  process  In  dne  form  of  law  aocordbig 
to  tbe  course  of  tbis  bonoreble  coart  in  causes  of  admiralty  and  maritime 
Jurisdiction  may  Issue  against  tbe  steamsblp  Anglo-Patagonian,  ber  tackle, 
apparel,  etc.,  and  tbat  all  persons  claiming  any  right,  title,  or  Interest  tberein 
may  be  dted  to  appear  and  answer  all  and  singular  the  matters  aforesaid,  and 
tbat  this  honorable  court  may  be  pleased  to  decree  tbe  payment  of  your  libel- 
ant's claim  in  the  siun  of  five  thousand  ($5,000.00)  dollars,  and  tbat  said  Tsssel 
may  be  condemned  and  sold  to  pay  the  same,  and  in  the  event  that  he  shoald 
fail  to  prove  said  vessel  was  unsea worthy  for  tbe  reasons  aforesaid,  tbat  he 
be  awarded  tbe  expense  of  bis  maintenance  and  cure  and  w&ges  to  the  end 
of  the  voyage  for  whidi  he  signed,  and  such  otber  and  further  relief  as  to  tbe 
court  may  seem  Just  ai)d  proper." 

The  present  libel  is  based  upon  the  same  accident,  and  sets  forth 
two  alleged  causes  of  action  arising  therefrom:  Krst,  libelant's  right 
to  recover  the  reasonable  expense  of  his  maintenance  aiid  cure  $1,000; 
and,  second,  because  of  the  failure  of  the  respondent  and  master  and 
officers  of  the  ship  to  provide  libelant  with  prompt  and  proper  medi- 
cal care  and  attention,  damages  in  the  sum  of  $3,000  are  demanded. 

[1]  While  the  action  in  die  Southern  district  was  in  rem  and  the 
suit  at  bar  is  in  personam,  nevertheless  in  the  former  the  respondent 
here  appeared  through  its  agents  and  claimed  the  vessel.  The  respond- 
ent may  therefore  plead  res  adjudicata.  Bailey  v.  Sundber;g  (D.  C) 
43  Fed.  81. 

[2]  Therefore  any  issue  that  was  or  could  have  been  determined  in 
the  first  action  is  res  adjudicata  in  the  case  now  before  the  court 
Beloit  v.  Morgan,  74  U.  S.  (7  Wall.)  619,  19  L.  Ed.  205 ;  Fish  Bros. 
Wagon  Co.  v.  Fish  Bros.  Mfg.  Co.,  95  Fed.  457,  37  C.  C,  A.  146. 

[3]  In  the  second  action  libelant  has  alleged  additional  acts  of  neg- 
ligence. That  of  itself  does  not  prevent  the  first  judgment  from  being 
a  bar  to  the  second  action.  Columb  v.  Webster  Mfg.  Co.,  84  Fed.  592, 
28  C.  C.  A.  225,  43  L.  R.  A.  195,  and  cases  therein  cited. 

[4]  The  decision  by  Judge  Learned  Hand  in  the  first  action,  which 
has  not  been  reversed,  disposed  of  the  question  of  negligence  on  the 
merits. 

In  the  suit  at  bar  the  libelant  seeks  to  recover  in  his  first  cause  ot 
action  the  expenses  of  his  m^^ntenance  and  care.  These  he  soi^t  to 
recover  in  the  action  in  the  Southern  district.    If  he  had  proved  his 
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claim,  he  ini^t  have  recovered  them.    The  Vestris  (D.  C.)  252  Fed. 
201. 

The  court  holds  therefore  that  libelant's  claims  are  res  adjudicata. 
The  libel  is  dismissed. 


GERSON  T.  IOWA  PBABL  BUTTON  CO.,  Inc. 
(District  Court,  S.  D.  New  York.    June  18,  1918.) 

TBADE-MaBKB    and    TsADE-NaHES    «=>05(2) — UNFAIB    OoUPETtriON — ^PbEUKI' 
BAST    INJT7NCTXON. 

Wbere  plaintiff,  an  Individual  dealer,  In  accordance  with  tbe  New  Yfat 
statute  filed  a  certificate  showing  his  adc^tlon  of  the  name  "Iowa  Button 
Company"  as  a  trade-name,  and  defendant,  which  was  later  Incorporated 
tmder  the  laws  of  Iowa,  adopted  the  same  In  Ignorance  of  plaintiff's  ac- 
tion, held  that,  as  buttons  from  fresh-water  shells  are  known  to  the  trade 
as  "Iowa  pearl  buttons,"  and  neither  party  was  entitled  to  the  exclusive 
use  of  the  name,  plaintiff's  motion  for  a  preliminary  injunction,  re- 
straining defendant,  which  had  begun  to  icf  business  In  New  York,  from 
using  such  name,  will  be  denied. 

In  Equity.  Suit  by  Stanley  Gerson  against  the  Iowa  Pearl  Button 
Company  Incorporated.  On  motion  for  preliminary  injunction.  Mo- 
tion denied. 

Emanuel  S.  Cahn,  of  New  York  City,  for  the  motion. 
Joseph  A.  Arnold,  of  New  York  City,  opposed. 

MAYER,  District  Judge.  The  application  is  for  a  preliminary 
injunction  to  restrain  defendant  from  using  the  words  "Iowa  Pearl 
Button  Company"  within  the  state  of  New  York,  or,  in  any  event, 
within  the  county  of  New  York. 

Plaintiff  has  used  the  name  since  December  2,  1913,  having  filed  a 
certificate  in  the  office  of  the  New  York  county  clerk  in  accordance 
with  the  statute  permitting  individuals,  as  distinguished  from  corpo- 
raticMis,  to  use  the  designation  of  "Company"  after  compliance  with 
statutory  requirements  and  procedure. 

Defendant  corporation  was  organized  tmder  the  laws  of  Iowa  in 
1916,  its  place  of  business  being  in  Muscatine,  in  that  state,  and,  on 
January  5,  1917,  it  obtained  the  usual  certificate  of  authority  to  do 
business  in  the  state  of  New  York. 

Bishop,  the  president  of  defendant,  states  that  after  a  careful  in- 
vestigation, to  ascertain  whether  the  name  "Iowa  Pearl  Button  Com- 
pany" had  been  used  in  the  United  States,  he  was  unable  to  find 
that  the  name  was  in  use.  There  is  no  reason  to  doubt  this  statement, 
as  it  is  quite  likely  that  such  a  search  would  be  confined  to  inquiry 
of  state  secretaries  or  like  state  officials,  rather  than  of  innumerable 
county  clerks  or  similar  officials.  According  to  Bishop,  neither  he 
nor  any  one  else  connected  with  defendant  Imew  of  the  existence  of 
Gerson's  trade-name, 

Gerson  is  a  dealer,  and  trades,  not  only  in  Iowa  pearl  buttons,  but 
also  in  other  kinds  of  buttons.    Defendant  is  a  large  manufacturer 
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of  "Iowa,"  or  fresh-water  pearl  buttons.  Nothmg  in  the  way  of 
wrwigdoing,  nor  deception,  nor  unfair  trade  methods,  is  shown  against 
defendant.  Plaintiff's  sole  reliance  is  on  the  liability  to  decepticm  and 
confusion  which  is  IScely  to  result  from  the  use  by  defendant  of  a 
name  substantially  identical  with  that  of  plaintiff's  trade-name. 

It  is  unnecessary  to  analyze  at  length  the  cases  which  deal  with 
this  frequently  litigated  subject,  for  the  motion  may  be  disposed  of 
on  the  authority  of  Goodyear's  India  Rubber  Glove  Mfg.  Co.  v.  Good- 
year Rubber  Co.,  128  U.  S.  598,  9  Sup.  Ct.  166,  32  L.  Ed.  535. 

It  seems — ^rather  interestingly — that  "Iowa  pearl  button"  is  a  well- 
known  product,  which  has  grown  to  have  a  name  as  generic  as  "cot- 
ton" or  "grain,"  to  use  the  illustration  of  the  Goodyear  Case,  supra. 
In  other  words,  "Iowa  pearl  button"  means  a  button  made  out  of 
fresh-water  shells.  According  to  defendant,  about  25  years  ago  the 
manufacture  of  pearl  buttons  out  of  fresh-water  shells  originated  in 
Muscatine,  Iowa.  Up  to  that  time  there  had  never  been  any  pearl 
buttons  made  out  of  fresh-water  shells,  in  the  United  States  or  else- 
where. Machines  for  finishing  pearl  buttons  made  out  of  these  shells 
were  invented  and  developed  at  Muscatine,  where  the  industry  start- 
ed, and  the  industry  has  grown  large,  and  especially  at  Muscatine  and 
other  towns  in  Iowa.  Iowa  pearl  buttons  are  known  exclusively  in 
the  button  trade  as  the  equivalent  of  sweet-water  buttons  made  from 
shells  which  are  found  in  streams  adjacent  to  Iowa,  and  many  of 
the  prominent  firms  manufacturing  fresh-water  pearl  buttons  are  lo- 
cated in  Iowa. 

Under  the  heading  "Button,"  it  is  stated  in  the  Encyclopedia  Bri- 
tannica  (volume  IV,  page  891) : 

"Pearl  buttons  were  made  (In  the  United  States)  on  a  small  scale  In  1855. 
but  their  manufacture  received  an  enormoas  Impetus  In  the  last  decade  of 
the  nineteenth  century,  when  J.  F.  Bo^ple  began,  at  Muscatine,  Iowa,  to 
utilize  the  unlo  og  'nlggerhead'  shells  found  along  the  Mississippi.  By  IS^'i 
the  annual  output  of  these  'fresh-water  pearl'  buttons  had  reached  11,405.7*23 
gross,  worth  ip.3,35&,167,  or  36.6  per  cent  of  the  total  value  of  the  buttXHis  pro- 
duced In  the  United  States.  •  •  •  (See  U.  S.  A.  Oensoa  Reports  190a 
Manufacturers,  part  111,  pp.  816-827)." 

Muscatine,  Iowa,  is  mentioned  in  volume  XIX  of  the  same  work 
(page  44)  as: 

"The  center  of  a  pearl-button  industry  Introduced  in  1891  by  J.  F.  Boepple. 
a  German;  the  buttons  t>elng  made  from  the  shells  of  the  fresh-water 
mussel  found  In  the  neighborhood.    •    •    • » 

From  the  foregoing  it  is  plain  that  neither  plaintiff  nor  defendant 
is  entitled  to  the  exclusive  use  of  the  name  "Iowa  Pearl  Button," 
nor,  under  the  Goodyear  Case,  supra,  can  such  use  be  acquired  by 
adding  the  word  "Company." 

In  any  event,  whether  this  conclusion  is  right  or  not,  a  prelimin- 
ary injunction  should  not  be  granted.  The  cause  can  be  tried  early  in 
the  fall,  and,  meanwhile,  an  injunction  might  do  great  injury  to  de- 
fendant, if  improvidently  granted;  whereas,  there  is  no  showing  of 
any  real  injury  to  plaintiff  at  this  time,  but  only  a  possible  injury. 
Defendant  has  had  the  certificate  to  do  business  in  this  state  under 
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Ae  name  conq>lained  of  for  over  a  year,  and  this  -motion  was  only 
recently  made,  and  the  controvert  may  }ft  safely  left  for  determina- 
tion upon  the  trial  of  the  suit 
Motion  denied. 


UNITED  STATES  ex  rd.  DOUOHTI  ▼.  HUNT. 
(District  Court,  S.  D.  New  York.    December  9,  1918.) 

1.  Wab  «=>32 — Ooubts-Martiai, — Revzxw  by  Civil  Coubts. 

A.  dvll  court  has  no  power  to  Interfere  with  the  condnct  of  a  court- 
martial,  ezc^  where  that  court  has  ezoeeded  Its  Jarlsdictlon,  and,  if  It 
originally  had  juriadlction,  It  mnst  be  shown  that,  at  some  point  in  the 
proceedings  under  its  gOTemlhg  law,  It  lost  such  Jurisdiction. 

2.  War  «=>32 — CoTiBTS-MABTiAii — Jurisdiction.       I 

That  a  defendant,  on  trial  for  desertion  before  a  oourt-maitial,  was 
shown  to  have  been  in.  a  "haze"  or  "stupor"  at  the  time  In  question,  held 
Insufficient,  under  a  plea  of  not  guilty,  to  raise  an  Issue  of  Insanity, 
which  deprived  the  court  of  Jurisdiction  under  section  219  of  the  Manual 
of  Courts-Martial. 

Petition  of  the  United  States,  on  relation  of  Warren  Sandford 
Doughty,  directed  to  Colonel  John  E.  Hunt,  for  writ  of  habeas  cor- 
pus.   Dismissed.  ' 

Sidney  Lash,  of  New  York  City,  for  relator. 

Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City,  for  respondent 

LEARNED  HAND,  District  Judge.  In  this  case  a  Mn-it  of  habeas 
corpus  was  issued  to  the  detaining  officer  of  a  disciplinary  barracks  of 
the  United  States,  inquiring  into  the  detention  of  the  relator,  Warren 
Sandford  Doughty.  The  respondent  justifies  under  a  commitment  is- 
suing from  the  headquarters  of  the  port  of  embarkation  at  Newport 
News,  Va.,  on  August  24,  1918.  This  commitment  is  signed  by  the 
colonel,  chief  of  staff,  and  recites  the  proceedings  at  which'  a  general 
court-martial  convicted  the  relator  for  desertion  from  the  army  and 
sentenced  him  to  four  years  at  bard  labor  in  the  custody  of  the  re- 
spondent. The  record  on  the  court-martial  has  been  made  a  part  of 
the  papers  by  way  of  traverse  to  the  return,  and  the  question  comes 
up  as  to  whether  the  court-martial  was  without  jurisdiction. 

[1]  Every  one  agrees  that  a  civil  court  has  no  power  whatever  to 
interfere  with  the  conduct  of  a  court-martial,  except  in  a  case  where 
that  court  has  exceeded  its  jurisdiction.  There  is  no  question  here 
but  that  the  relator  was  within  the  jurisdiction  of  the  court-martial, 
and  that  the  charge  was  such  as  was  within  the  competency  of  that 
court,  so  that  the  sole  question  which  can  be  raised  is  whether  during 
the  conduct  of  thj$  proceedings  the  court-martial  lost  its  jurisdiction. 
As  we  all  know,  the  cases  have  held  that  a  court  does  not  lose  jurisdic- 
tion by  any  mistake  in  the  general  conduct  of  the  cause ;  you  must  go 
further,  and  show  that  there  is  some  point  in  the  proceedings  at  which, 
under  its  constituent  law,  the  court  actually  lost  entire  jurisdiction  over 
the  case.    That  is  a  strong  position,  in  any  event ;  but  it  has  been  held 
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in  this  case  (and  by  that  decision  I  am  bound)  that  under  sectitHi  219 
of  the  Manual  of  Courts-Martial  the  court  might  lose  jurisdiction  if 
the  issue  of  the  mental  disease,  or  derangement,  of  the  accused  was  im- 
ported into  the  trial.  So  I  am  disposing  of  this  case  upon  that  issue 
alone.  Was  the  issue  of  mental  disease  or  derangement  imported  into 
the  trial  of  the  case?    EHd  it  become  an  issue? 

[2]  The  plea  was  "not  guilty,"  under  which,  by  section  154  of  the 
Mlanual,  evidence  of  insanity  might  be  admitted.  The  evidence  itself 
was  no  more  than  that  the  accused  seemed  nervous  and  not  himself 
at  the  time  in  question,  and  it  would  not  have  justified  any  finding  of 
mental  derangement;  but  it  is  not  upon  the  evidence,  but  upon  the 
assertions  of  the  counsel  for  the  defense,  Mr.  Lash,  that  the  relator 
now  relies.    At  the  time  of  filing  the  plea  Mr.  Lash  sjud : 

"I  Intend  to  show  from  my  testimony  that  three  days  prior  to  the  prisoner's 
coming  to  Texas  he  was  In  a  mental  stupor." 

In  opening  he  said: 

"I  hope  to  show  that  he  had  been  acting  peculiarly,  sort  of  stnpor  like: 
•  •  *  He  was  hazy,  and  did  not  know  what  he  was  doing.  While  in  Tex- 
as, he  did  not  realize  he  was  there." 

This  language  is  indeed  consistent  with  mental  derangement,  but  it 
is  not  of  itself  necessarily  an  assertion  of  mental  derangement.  Of 
course,  if  the  word  is  to  be  taken  to  include  every  form  of  confusion 
of  the  mental  faculties,  perhaps  it  would  include  so  much;  but  it  is 
not  reasonable  to  give  it  such  a  wide  scope.  The  purpose  of  the  sec- 
tion appears  to  me  to  require  the  distinct  assertion  that  the  accused 
was  suffering  from  some  form  of  mental  disorder  to  which  normal 
people  are  not  subject.  Any  one  may  be  in  a  "haze,"  or  a  "sort  of 
stupor  like,"  whose  moral  responsibility  is  not  affected  in  any  way 
which  the  criminal  law  will  recognize.  If  the  jurisdiction  of  a  court 
is  to  be  ousted,  while  it  may  not  be  necessary  to  challenge  that  juris- 
diction formally,  the  condition  upon  which  it  ceases  must  be  distinctly 
raised.  It  must  appear  that  the  disorder  is  not  one  which  is  consistent 
with  what  healthy  people  are  subject  to ;  it  is  an  issue  of  disease,  not 
of  a  variation  from  the  complete  possession  of  one's  powers.  I  own 
that  the  distinction  is  not  susceptible  of  accurate  definition,  because  the 
fact  of  mental  derangement  is  not  so  definable ;  but  for  that  very  rea- 
son the  issue  should  be  presented  with  certainty,  else  an  accused  can 
secure  two  trials  upon  vague  assertions  of  some  temporary  diminution 
in  the  clarity  of  his  mind.  This  was  not  what  the  section  intended; 
the  issue  must  be  of  the  existence  of  the  "necessary  criminal  mind," 
as  the  later  parts  of  the  sectipn  show.  It  is  clear  that  the  court  did 
not  understand  that  the  accused's  responsibility  was  at  issue,  in  this 
sense,  or  beyond  the  general  palliation  of  his  offense.  It  is  also  clear, 
from  Mr.  Lash's  sumijiing  up,  that  he  did  not  suppose  that  his  client 
was  criminally  irresponsible,  in  such  sense  as  relieved  him  in  general 
of  moral  responsibility. 

I  have  assumed  throughout  that  the  issue,  within  the  meaning  of  the 
section,  involves  only  the  formal  issues  as  made,  either  by  the  plead- 
ings or  by  subsequent  assertion.     This  does  not  necessarily  follow, 
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especially  when  a  defense  such  as  insanity  may  be  put  in  without  fur- 
ther plea,  under,  the  plea  of  "not  guilty."  I  do  not,  therefore,  neces- 
sarily mean  that  the  case  is  to  be  determined,  except  by  the  evidence 
actually  adduced.  The  evidence  of  mental  derangement  was,  however, 
e-ven  slighter  than  the  assertions  of  counsel,  and  upon  either  aspect  the 
court-martial  had  jurisdiction. 
The  writ  is  dismissed. 


In  re  JOHN  B.  ROSE  OO.    In  re  ROSB  BRIOK  OO.    In  re  OORNEU, 

STEAMBOAT  CO.' 

(District  Court,  S.  D.  New  Tork.    December  28^  lfll&) 

X.  ADUXRAiiTT  4=357 — ^Abkebt — Release — Rb-arbsst. 

Wblle  noimally  a  yessel,  once  arrested  and  dlscbarged,  may  not  bei  re- 
arrested for  the  same  cause  of  action,  yet  If  tbe  stipulation  was  entered 
Into  Improvldently,  or  through  fraud  or  mistake,  the  court  may  order  a 
new  arrest;  so,  where  vessels  libeled  for  towage  service  were  released, 
they  may  be  re-arrested  on  an  amended  libel  setting  forth  other  Items, 
provided  such  items  constitntd  sepafate  causes  of  action,  but  not  If  the 
Items  which  were  omitted  frcaa  the  original  libel  were  part  of  the  several 
breaches  of  a  single  contract. 
2.  Adukai-tt  9=957— AiiBEST — Rb-akbest. 

The  role  that  a  vessel,  once  arrested  and  discharged,  may  not  be 
re-arrested  for  the  same  cause  of  action,  unless  the  stipulation  was  en- 
tered Into  Improvldently,  or  through  fraud  or  mistake.  Is  designed  lo 
compel  the  libelant  to  state  his  cause  once  for  all,  and  the  mistake,  et&, 
must  go  to  the  supposed  value  of  the  vessel  to  warrant  re-arrest 

In  Admiralty.  Libels  against  certain  canal  boats,  which  were 
claimed  by  the  John  B.  Rose  Company,  the  Rose  Brick  Company,  and 
the  Comdl  Steamboat  Company.  On  libelant's  motion  to  amend  the 
libel  and  re-arrest  the  boats.    Motion  to  re-arrest  denied. 

The  case  came  up  on  a  motion  to  amend  a  libel  in  rem  against  cer- 
tain canal  boats  for  towage  charges  and  to  re-arrest  the  boats.  The 
original  libel  set  forth  a  series  of  charges  for  towage  of  the  several 
boats  at  different  times ;  they  were  arrested,  and  released  on  stip- 
ulations for  the  amounts  claimed.  It  then  transpired,  as  this  petition 
asserts,-  that  the  libelant  had,  "through  error  and  the  inadvertent 
omission  of  items,"  erroneously  stated  the  amount  of  the  claims,  and 
that  there  were  due  largely  increased  bills  for  towage. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (Victor  W,  Cutting,  of 
New  York  City,  of  counsel),  for  libelant 

George  E.  Hargrave,  of  New  York  City,  for  claimants. 

LEARNED  HAND,  District  Judge.  [1,2]  Normally  a  vessel, 
once  arrested  and  discharged,  may  not  be  again  arrested  for  the  same 
cause  of  action.  The  Union,  4  Blatchf.  90,  Fed.  Cas.  No.  14,346; 
The  White  Squall,  4  Blatchf.  103,  Fed.  Cas.  No.  17,570;  The  Thales, 
3  Ben.  327,  Fed.  Cas.  No.  13,855;  Id.,  10  Blatchf.  203,  Fed.  Cas. 
No.  13,856;  The  William  F.  McRae  (D.  C.)  23  Fed.  557;  The  Mu- 
tual (D.  C.)  78  Fed.  144.  There  has  always  been  a  condition  imposed 
upon  the  rule  that  if  the  stipulation  was  entered  into  "improvidently," 
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or  through  "fraud  or  mistake,"  the  court  might  order  a  new  arrest, 
and  Justice  Clifford  approved  that  condition  in  U.  S.  v.  Ames,  99  U.  S. 
35,  25  I,.  Ed.  295.  I  have  no  doubt  that  it  exists.  It  was  extended  in 
The  I.  F.  Chapman,  241  Fed.  836,  154  C.  C.  A.  538,  by  the  Circuit 
Court  of  Appeals  for  the  First  Circuit  to  a  case  where,  in  a  libel  for 
personal  injuries,  the  libelant  later  raised  his  damages,  and  upon  trial 
recovered  more  than  he  had  originally  claimed!  The  circumstances 
justifying  the  re-arrest  were  held  in  that  case  to  be  matter  of  dis- 
cretion for  the  District  Court,  and  an  order  was  affirmed,  though  the 
first  stipulation  covered  the  damages  then  claimed. 

In  the  case  at  bar  there  is  no  suggestion  that  the  sum  5xed  in  the 
stipulation  was  wrong  through  "fraud  or  mistake,"  nor  was  the 
amount  "improvidently"  reached.  The  trouble  was  in  stating  the 
original  items  in  the  libel.  Apparently  some  of  the  towage  services 
were  omitted;  at  least,  that  is  the  more  reasonable  e^lanation  of 
the  language.  Each  .of  these  may  have  constituted  a  separate  cause 
of  action,  being  by  separate  contract.  If  so,  I  know  of  no  obliga- 
tion on  the  part  of  the  libelant  to  joiil  them  all  in  one  libel.  In  such 
case  it  would  not  be  as  though  they  had  constituted  several  breaches 
of  a  single  contract.  If  they  really  are  each  several  separate  engage- 
ments, I  think  the  rule  does  not  apply. 

If,  on  the  other  hand,  the  errors  were  those  of  incorrect  statement 
^f  the  amount  of  the  several  services,  I  apprehend  that  the  rule 
would  prevent  any  re-arrest.  It  is  designed  to  compel  the  libelant 
to  state  his  claim  once  and  for  all,  and  to  discharge  the  vessel  finally 
of  the  lien,  and  the  mistake  or  the  like,  as  I  read  the  cases,  must  go 
to  the  supposed  value  of  the  vessel,  not  to  the  statement  of  the  claim. 
The  I.  F.  Chapman,  supra,  does,  indeed,  extend  the  rule  further; 
but  the  cases  in  this  circuit  do  not  go  so  far. 

Hence,  if  the  libelant  had  a  series  of  independent  contracts,  so  that 
it  need  not  have  joined  all  in  one  libel,  I  see  no  objection,  by  way  of 
amendment  here,  to  allow  them  to  be  set  up  and  to  allow  a  re-arrest; 
but,  if  the  correction  be  in  the  amount  of  the  several  services  orig- 
inally pleaded,  I  shall  not  allow  it. '  The  papers  do  not  show  these 
facts,  and  the  motion  to  re-arrest  must  be  denied,  but  with  leave  to 
file  further  affidavits,  if  the  libelant  be  so  advised. 
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X*BOPLB  OF  PORTO  RICO  et  al.  r.  AMBRIOAN  R.  CO.  OF  PORTO  RIGO. 

(Circuit  Court  of  Appeals,  ITlrst  Clrcnlt    December  4,  1918.) 

No.  1321. 

X.   l^BRTTOBIES   0=>2O — ^IlTSUI.Aa   POSSESSIONS — POBTO    RiCO — ^POWEBS    OF    IAQ- 
ISLATTVE  AaSEKBLT.  " 

Under  Organic  Act  of  Porto  Rico  (Act  Cong.  April  12, 1900)  estabUshlnK 
a  dTll  goTemment,  and  which  creates  a  legislative  assembly,  with  au- 
thority extending  to  "all  matters  of  a  legislative  character  not  locally 
Inai^Ucable"  (section  82  [Comp.  St  1916,  {  3781]),  the  exclusive  control  of 
the  Interstate  Commerce  Commission  over  railroad  rates  did  not  extend 
to  local  tariffs  of  the  Intra-lsland  railroads  of  Porto  Rico,  but  such  con- 
trol was  vested  In  the  legislative  assembly. 

2.  Statutes   9=356 — Irsui.ak  PossEsaiONa — ^Pobio   Bioo — ^Vauditt   of  Leo- 
isiATivB  Acts. 

Under  Organic  Act  of  Porto  Rlco  (Act  Cong.  April  12,  1900)  |  81  (Oomp. 
St  1916,  f  3780),  requiring  all  laws  enacted  by.  the  legislative  assembly 
to  be  reported  to  Congress,  which  reserved  the  power  to  annul  the  same, 
it  is  to  be  presumed.  In  the  absence  of  proof  to  the  contrary,  that  a  law 
was  so  reported  and  that  it  was  acquiesced  in  by  that  body. 

8.  Gabbiebs  €=»1 — PowEB — Regulation  of  Rates — Statute  of  Pobto  Rico. 
Act  Porto  Rico  March  12,  1908,  {  7  (Comp.  St.  1913,  {  844),  making  it  un- 
lawful for  a  railroad  company  to  charge  other  or  different  rates  than 
those  spedfled  in  a  tariff  schedule  approved  by  the  executive  council, 
was  within  the  powers  of  the  legislative  assembly  and  valid. 

4.  Cabribbs  «s>18(Q — VioiA.Tioif  or  Rxouu^TioNa — Rates — Injunction. 

The  violation  by  a  railroad  company  of  a  statute  of  Porto  Rlco  regu- 
lating rates  affords  ground  for  Injuncttve  reUef,  and  the  federal  District 
Court  for  Porto  Rloo,  where  It  has  jurladlctlon  of  the  parties,  has  power 
to  grant  such  relief. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Porto  Rico ;  Peter  J.  Hamilton,  Judge. 

Suit  in  equity  by  the  People  of  Porto  Rico  and  others  against  the 
American  Railroad  Company  of  Porto  Rico.  Decree  for  defendant, 
and  complainants  appeal.    Reversed. 

Col.  Edward  S.  Bailey,  Asst.  Judge  Advocate  Cieneral,  of  Washing- 
ton, D.  C.  (Howard  I,.  Kern,  Atty.  Gen.,  on  the  brief),  for  appellants. 
Francis  H.  Dexter,  of  San  Juan,  P.  R.,  for  appellee. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  AI^ 
DRICH,  District  Judge. 

ALDRICH,  District  Judge.  [1]  The  central  and  substantial  ques- 
tion in  this  case  is  whether,  at  the  time  in  question,  the  supposed  regu- 
latory provision  of  section  7  of  an  act  of  the  legislative  assembly  of 
Porto  Rico  dated  March  12,  1908,  and  entitled  "Public  Service  C^orpo- 
rations"  (Comp.  Stat.  Porto  Rico,  p.  72),  vras  operative  and  prohibi- 
tive of  railroad  rate  raising  .without  the  consent  or  approval  of  the 
executive  council  of  Porto  Rico,  and  we  think  it  was. 

The  Act  of  Conjgress  of  April  12,  1900,  c.  191>  31  Stat  77.  entitled 
"An  act  temporarily  to  pwovide  revenues  and  a  civil  government  for 
Porto  Rico,  and  for  other  purposes,"  now  known  as  the  Foraker  Act, 
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and  recognized  as  the  Organic  Law  of  the  island,  created  a  local  leg- 
islative assembly,  to  consist  of  two  houses,  and  designated  the  two 
houses  thus  constituted  as  "the  legislative  assembly  of  Porto  Rico," 
and  provided  the  manner  in  which  the  members  ^ould  be  elected. 

As  Congress  might  well  do,  under  its  plenary  power  in  respect  to 
territories  and  possessions  of  the  United  States  (Clinton  v.  Engle- 
brecht,  13  Wall.  434,  441,  20  L.  Ed.  659;  National  Bank  v.  Yankton 
County,  101  U.  S.  129,  25  I,.  Ed.  1046;  Mormon  Church  v.  United 
States,  136  U.  S.  1,  10  Sup.  Ct.  792,  34  L.  Ed.  481 ;  Dorr  v.  United 
States,  195  U.  S.  138,  24  Sup.  Ct.  808,  49  L.  Ed.  128,  1  Ann.  Gas.  69'). 
it  broadly  and  plainly  delegated  local  legislative  powers  to  the  assembly 
which  it  thus  created.  The  purpose  is  gathered  from  sections  8,  14. 
15,  27,  32  (Comp.  St.  1916,  §§  3755,  3762,  3763,  3776,  3781).  and  from 
the  rather  general  scope  of  what  was  intended  as  an  organic  law,  cre- 
ating a  temporary  civil  government  to  be  administered  under  the  aus- 
pices of  the  United  States,  and  we  think  the  plan  of  government  con- 
templated that  the  legislative  assembly  which  it  created  should  take 
the  initiative  in  respect  to  questions  like  those  rdating  to  local  freight 
rates.  Indeed,  through  section  32  of  the  act  it  is  expressly  declared 
"that  the  legislative  authority  herein  provided  shall  extend  to  all  mat- 
ters of  a  legislative  character  not  locally  inapplicable." 

In  a  period  in  which  considerations  of  pubUc  policy  required  gov- 
ernment restraint  and  control  in  respect  to  railway  rates,  and  acting 
under  supposed  delegated  authority  to  legislate  with  respect  to  such 
a  subject,  the  assemUy  of  Porto  Rico  through  the  act  of  March  12, 
1908,  which  was  an  act  for  the  regulation  of  public  service  corpora- 
tions in  Porto  Rico,  through  section  7,  declared  that — 

"It  shall  be  unlawful  for  any  public  corporation  to  cbarge,  demand,  collect 
or  leceive  a  greater  or  lesa  compensation  for  any  service  performed  by  It  tban 
Is  specified  in  tlie  tariff  or  scbedules,  rules  and  regulations  approved  by  tbe 
executive  council."    Oomp.  Stat.  Porto  Rico,  p.  72. 

The  railroad  in  question  was  a  New  York  corporation  and  was  oper- 
ating a  railway  in  Porto  Rico,  and  although  it  had  theretofc«-e  submit- 
ted its  schedules  to  the  executive  council,  rather  than  to  the  Interstate 
Commerce  Commission,  and  had  been  going  along  under  a  schedule  of 
freight  rates  which  had  been  approved  by  the  executive  council  of 
Porto  Rico,  without  authority  from  that  body,  and  while  its  petition 
for  permission  and  authority  to  increase  its  schedule  of  rates  was  pend- 
ing before  it,  put  into  effect  a  schedule  of  freight  tariffs  for  the  trans- 
portation of  sugar  cane  and  its  products,  which  increased  the  rates 
twenty  per  cent,  above  the  schedule  which  had  been  approved  and  un- 
der which  it  had  been  operating.  And  the  Porto  Rican  executive  coun- 
cil thereafter,  in  the.  pending  proceeding  of  the  railroad  for  permission 
to  increase,  ordered  that  no  change  should  be  made  without  its  ap- 
proval. 

Upon  the  general  question  as  to  what  of  the  general  laws,  if  any. 
and  upon  the  question  as  to  which  of  the  acts  of  Congress  having  par- 
ticular reference  to  a  civil  government  in  Porto  Rico  were  exclusi\'ely 
operative  and  effective  there,  there  was  consideraUe  discussion  at  the 
arguments  in  respect  to  the  character  of  the  relation  which  the  i^nd 
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of  Porto  Rico  sustains  to  the  United  States — whether  it  is  that  of  a 
territory  or  that  of  a  possession. 

In  Downes  v.  Bidwell,  182  U.  S.  244,  21  Sup.  Ct.  770,  45  L.  Ed. 
1088,  which  was  a  customs  case,  and  in  Kopel  v.  Bingham,  211  U.  S. 
468,  29  Sup.  Ct.  190,  53  L.  Ed.  286,  which  was  a  case  for  the  extradi- 
tion of  a  fugitive  criminal,  the  relationship  of  Porto  Rico  apparently 
is  not  recognized  as  that  of  a  territory  fully  incorporated  into  the 
"United  States.  In  Dorr  v.  United  States,  195  U.  S  138,  24  Sup.  Ct. 
808,  49  L.  Ed.  128,  1  Ann.  Cas.  697,  it  was  decided  that  the  Philippine 
Islands  were  not  incorporated  into  the  United  States,  and  it  was  said 
that  until  territory  ceded  by  treaty  has  been  incorporated  into  the 
United  States,  it  is  to  be  governed  under  Congress,  without  the  restric- 
tions which  are  imposed  upon  it  when  passing  laws  for  the  United 
States  as  a  political  body  of  states  in  union. 

To  sustain  its  contention  that  jurisdiction  of  the  Interstate  Com- 
merce Commission  was  exclusive  in  the  island  of  Porto  Rico  under 
the  general  provision  of  section  14  of  the  Foraker  Act  of  April  12, 
1900,  which  declares  that  the  statutory  laws  of  the  United  States,  not 
locally  inapplicable,  have  the  same  force  and  effect  in  Porto  Rico  as 
in  the  United  States,  the  appellee  chiefly  relies  upon  American  Rail- 
road Co.  v.  Birch,  224  U.  S.  547,  32  Sup.  Ct.  603,  56  h.  Ed.  879,  and 
American  Railroad  Co.  v.  IHdricksen,  227  U.  S.  145,  33  Sup.  Ct.  224, 
57  h.  Ed.  456. 

The  first  of  these  was  a  case  under  the  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [Comp.  St.  1916,  §§  8657-8665]), 
and  the  decision  was  upon  the  ground  that  the  act  expressly  applies  to 
Porto  Rico,  and  this,  as  we  understand,  was  upon  the  theory  that  the 
act  by  its  terms  not  only  included  all  common  carriers  in  the  states,  in 
the  territories,  the  District  of-  Columbia,  the  Panama  Canal  Zone,  but 
"other  possessions  of  the  United  States."  Thus  the  decision  was  based 
upon  the  scope  of  the  statute  rather  than  upon  any  strict  interpretation 
of  the  question  whether  Porto  Rico  is  a  territory  of  the  United  States, 
or  a  possession. 

And  in  the  second  of  these  cases,  that  of  Didricksen,  involving  the 
question  whether  the  Safety  Appliance  Act  of  March  2,  1903  (Act 
March  2,  1903,  c.  976,  32  Stat.  943  [Comp.  St.  1916,  §§  8613^8615]), 
was  in  force  in  Porto  Rico,  though  it  did  ijot  expressly  extend  to  pos- 
sessions, it  was  held  that  it  was;  and  upon  the  ground  that,  while  it 
was  not  in  all  respects  a  territory,  that  its  organization  was  in  most 
essentials  that  of  political  entities  known  as  territories,  and  upon  the 
theory,  as  we  suppose,  that  the  Safety  Appliance  Act  related  to  the 
same  subject-matter  as  that  covered  by  the  Employers'  lyiability  Act, 
which  expressly  extended  to  Porto  Rico,  and  was  in  aid  of  the  pro- 
tection to  life  and  limb  sought  to  be  afforded  through  legislation  upon 
the  subject  of  the  liability  of  railway  common  carrier  employers.  Nor 
do  we  consider  the  Alaska  Case,  224  U.  S.  474,  32  Sup.  Ct.  556,  56  L. 
Ed-  849,  in  point,  because  that  involved  a  continental  situation,  and  a 
territory  acquired  by  purchase,  and  a  continuous  carriage  from  the  state 
of  Washington  to  a  point  within  Alaska — a  territory  which,  by  an 
act  providing  for  its  government,  was  designated  as  one  which  was  to 
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constitute  a  civil  and  judicial  district,  the  government  of  which  should 
be  organized  and  administered  as  was  provided  by  the  act.  Moreover, 
the  opinion  in  that  case  was  written  hy  the  same  justice  vrho  handed 
down  the  opinion  in  the  Employers'  Liability  Case,  224  U.  S.  547,  32 
Sup.  Ct.  603,  56  L.  Ed.  879,  a  month  later,  in  which  the  Alaska  Case 
was  not  referred  to  as  having  any  bearing. 

We  do  not  consider,  however,  that  the  solution  of  the  question 
whether  Porto  Rico  is  in  all  respects  a  "territory"  of  the  United 
States,  in  the  strict  sense,  or  whether  it  is  "a  .possession  of  the  United 
States,"  in  the  strict  sense  in  which  that  term  is  used,  would  be  alto- 
gether controlling  upon  the  question  ef  statutory  construction  involved 
in  this  case.  It  is  not  so  much  a  question  whether  Porto  Rico  is,  or  is 
not,  a  "territory"  of  the  United  States,  to  be  regarded  critically,  as  an 
apt  question,  to  be  decided  with  l^al  exactness  under  refining  rules, 
as  it  is  the  broader  and  more  substantial  question,  whether,  under  the 
actual  situation  of  remoteness,  and  the  character  of  the  relationship. 
Congress  intended  to  carry  the  Interstate  Commerce  Commission  pow- 
ers to  the  island,  to  be  exercised  independently  and  exclusively  of  the 
local  assembly. 

Porto  Rico  is  at  least  a  "possession,"  and  th'-f^agh  its  or^nized 
government,  and  under  the  Organic  Act  of  April  12,  1900,  has  many 
of  the  essentials  of  those  political  entities  known  as  territories,  but, 
notwithstanding  that,  the  substantial  fact  remains  that  it  is  an  insular 
piece  of  ground,  with  a  considerable  population,  many  miles  at  sea  and 
widely  separated  from  the  states  and  territories  of  the  government 
which  is  charged  with  the  responsibility  of  seeing  that  there  is  a  civiJ 
government  in  the  island.  Therefore,  without  much  regard  to  a  re- 
finement of  the  question  as  to  which  it  is,  it  is  the  fact  that  it  is  an 
msular  possession,  or  an  insular  territory,  whichever  it  is,  far  removed 
from  physical  relations  with  other  territories,  and  possessions,  and 
with  no  physical  relation  to  any  of  the  states — ^with  no  interstate,  inter- 
territorial,  or  interpossession  railroads,  and  the  fact  that  the  legisla- 
tion of  Congress  and  that  of  the  local  insular  assembly  had  reference 
to  such  a  situation,  one  in  which  the  railroads  were  not  operated  be- 
yond the  boundaries  of  the  island,  which  bears  upon  the  question 
whether  the  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat 
379),  through  no  expression  of  its  own,  but  under  the  general  provi- 
sion of  section  14  of  the  Act  of  April  12,  1900,  that  the  statutory  laws 
of  the  United  States,  not  locally  inapplicable,  shall  have  the  same  force 
and  effect  in  Porto  Rico  as  in  the  United  States,  should  be  accepted 
as  comprehensively  applying  to  such  local  conditions  as  are  in  question 
here,  and  to  the  exclusion  of  the  comprehensive  local  legislative  power 
delegated  by  Congress  to  be  exercised  under  its  eye  and  subject  to  ex- 
pressly reserved  power  to  approve  or  annul. 

The  District  Court  seems  to  have  accepted  the  decisions  in  the  Did- 
ricksen  Case,  227  U.  S.  145,  33  Sup.  Ct.  224,  57  L,.  Ed.  456,  and  the 
Birch  Case,  224  U.  S.  547,  32  Sup.  Ct.  603,  56  L.  Ed.  879,  as  a  ground 
for  reasoning,  and  as  quite  controlling,  that  the  general  provision  of 
section  14  of  the  Act  of  April  12,  19W,  carried  bodily  to  Porto  Rico 
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t-He  Interstate  Commerce  Act  and  the  exclusive  jurisdiction  of  the 
Interstate  Commerce  Comimission. 

Section  14  expressly  qualifies  itself  by  excepting  laws  locally  inap- 
plicable and  as  "hereinbefore"  or  "hereinafter"  otherwise  provided, 
a.nd  in  view  of  the  scope  of  the  whole  act  and  of  the  manifest  inten- 
tion to  give  the  local  government  a  broad  power  in  respect. to  legisla- 
tion upon  local  subjects,  we  cannot  accept  the  view  that  Congress  in- 
tended exclusive  Interstate  Commerce  Commission  jurisdiction  over 
local  railroad  rsftes  in  Porto  Rico,  or  that  the  Supreme  Court  decisions 
referred  to  support  that  idea. 

There  is  a  wide  difference  between  the  question  of  congressional 
intention  involved  in  the  exercise  of  the  national  function  to  protect 
life  and  limb,  like  that  in  the  Employers'  Liability  and  the  Safety 
Appliance  Acts — ^like  that  in  the  Bill  of  Rights  of  the  Jones  Act  in  re- 
spect to  the  protection  of  life  and  liberty  against  undue  process  of 
law,  or  that  of  the  Kopel  Case,  211  U.  S.  468.  29  Sup.  Ct.  190,  53 
Iv.  Ed.  286,  which  was  for  the  extradition  of  a  fugitive  criminal — 
and  that  of  the  intention  involved  in  the  question  whether  the  Organic 
Porto  Rican  law,  under  its  general  terms,  intended  exclusive  Interstate 
Commerce  Commission  control  over  the  local  tariffs  of  the  intra-island 
railroads  of  Porto  Rico. 

This  general  view,  however,  in  respect  to  difference  of  subject-mat- 
ter, is  quite  independent  of,  and  aside  from,  the  broad  distinction  be- 
tween the  apt  words  of  the  Employers*  Liability  Act,  which  expressly 
carry  it  to  all  possessions  of  the  United  States,  and  those  of  the  general 
provision  of  section  14  of  the  Organic  Law,  which,  it  is  contended, 
under  an  intention  to  be  inferred,  gave  the  Interstate  Commerce  Com- 
mission exclusive  control  over  the  subject  of  the  railway  rates  of  the 
insular  possession  in  question. 

Under  the  circumstances,  and  considering  the  Organic  Act  as  a  whole, 
we  think  the  intended  and  comprehensive  congressional  delegation  of 
legislative  power  in  respect  to  local  conditions  would  include  subject- 
matter  like  that  of  local  railway  rates,  and  would  control  as  against 
the  contention  that  the  Interstate  Commerce  Commission  was  clothed 
with,  exclusive  jurisdiction  through  the  force  of  the  general  terms  of 
the  same  act,  which  are  without  any  suggestion  of  a  particular  intent 
to  carry  such  jurisdiction  to  the  railroad  affairs  of  the  insular  situation. 
Indeed,  the  original  idea  of  federal  control  and  federal  regulation 
was  based  upon  physical  interstate  and  interterritorial  relations  and 
upon  connecting  lines,  conditions  under  which  local  interruptions  im- 
pair the  efficiency  of  the  paramount  federal  right  to  regulate  commerce 
between  the  states  and  territories.  There  is  no  such  federal  right  or 
federal  responsibility  as  between  the  people  of  the  island  of  Porto 
Rico  and  their  local  railroads,  and  upon  this  general  view,  in  respect  to 
the  question  of  the  intention  of  Congress  under  the  Organic  Act,  and 
after  misunderstandings  and  discussion  had  arisen  as  to  its  scope,  and 
as  to  the  jurisdiction  of  the  Interstate  Commerce  Commission,  it  is 
quite  significant  and  something  that  must  be  considered  that,  through 
subsequent  l^slation,  Congress  declared,  through  the  Act  of  March 
2,  1917.  c.  145  (39  Stat.  pt.  1,  p.  964)  §  38,  that  the  Interstate  Com- 
merce Act  shall  not  apply  to  Porto  Rica 
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The  leading  theory  of  all  the  cases,  on  whidi  the  appellee  rdies,  in 
support  of  the  idea  of  the  exclusive  jurisdiction  of  the  Interstate  Com- 
merce Commission,  is  that  the  power  of  regulation  and  control  of  in- 
terstate commerce  and  interstate  railroads  is  a  federal  power,  and  it 
having  been  asserted  that  it  becomes  parmount  to,  and  exclusive  of, 
i,nterference  under  state  and  territorial  governments.  But  it  must  be 
observed  that  these  cases  (like  Southern  Ry.  Co.  v.  Reid,  222  U.  S. 
424,  436,  437,  32  Sup.  Ct.  140,  56  L.  Ed.  257;  Southern  Ry.  Co.  v. 
Reid  &  Beam,  222  U.  S.  444,  447,  32  Sup.  Ct.  145,  56  L.  Ed.  263; 
Southern  Ry.  Co,  v.  Buriington  Lumber  Co.,  225  U.  S.  99,  32  Sup. 
Ct.  657,  56  L.  Ed.  1001 ;  Southern  Ry.  Co.  v.  Railroad  Com'r  of  In- 
diana, 236  U.  S.  439,  446,  447,  35  Sup.  Ct.  304,  59  h.  Ed.  661 ;  Erie 
Ry.  Co.  V.  People  of  the  State  of  New  York,  233  U.  S.  671,  34  Sup. 
Ct.  756,  58  L.  Ed.  1149,  52  L.  R.  A.  (N.  S.)  266,  Ann.  Cas.  191 5D,  13S) 
proceed  upon  the  idea  that  federal  control  is  exclusive,  because  Con- 
gress has  asserted  the  right,  and  because  federal  control  has  occupied 
the  field.  They  thus  have  no  particular  weight,  first,  because  states 
(except  as  explained  in  Minnesota  Rate  Cases,  230  U.  S.  352,  33  Sup. 
Ct.  729,  57  Iv.  Ed.  1511,  48  L.  R.  A.  (N.  S.)  1151,  Ann.  Cas.  1916.\, 
18)  might  regulate  tariffs  before  the  right  of  federal  control  was  as- 
serted, and  second,  and  more  particularly,  because,  as  we  interpret  the 
Organic  Law,  federal  railway  rate  control  in  the  new  possession  ol 
the  Island  of  Porto  Rico,  where  of  course  there  were  no  questions  as 
to  state  control,  was  intended  through  the  instrumentality  of  the  Porfo 
Rican  Assembly,  under  the  supervision  of  Congress  exercised  througli 
its  plenary  right,  in  respect  to  federal  territories  and  possessions,  which 
was  expressly  reserved. 

The  subject  of  the  local  freight  rates  of  a  remote  insular  possession, 
or  territory,  railroad  is  not  one  suggestive  of  inherent  necessity  of 
regulation  and  control  by  a  continental  commission  like  that  of  the  In- 
terstate Commerce  Commission,  and  while  not  doubting  the  paramount 
right  of  control  by  the  United  States,  which  we  think  was  asserted 
under  the  Organic  Act  of  April  12,  1900,  through  its  delegation  of 
legislative  power  and  of  its  reserved  right  of  supervision,  we  see  noth- 
ing in  any  of  the  laws  indicating  an  intention  of  Congress  to  make  it 
a  subject  of  exclusive  Interstate  Commerce  Commission  rq^ation. 

It  is  quite  possible  that  conditions  might  be  created  in  the  island  of 
Porto  Rico  through  corporate  and  business  relations  which  would 
make  its  intra-insular  railroad  business  an  interterritorial,  or  an  inter- 
possession  business,  as  by  connecting  with  other  territories  or  posses- 
sions, and  one  justifying  federal  legislation  extending  right  of  regu- 
lation to  the  Interstate  Commerce  Commission,  but  that  no  such  ex- 
igency exists  under  present  conditions  is  something  to  be  considered 
upon  the  question  whether  Congress  intended,  either  through  the  gen- 
eral provisions  of  the  Foraker  Act  or  through  the  provision  of  the 
Hepburn  Act  to  carry  the  functions  of  the  Interstate  Commerce  Com- 
mission to  the  intraterritorial  transportations  of  the  island. 

Neither  a  statutory  enactment  like  that  creating  Interstate  Commerce 
Commission  jurisdiction  in  the  territcwies  of  the  United  States,  nor  one 
like  the  statute  in  amendment  carrying  jurisdictioa  from  one  point  in 
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a.  territory  to  another  point  in  the  same  territory,  should  be  accepted 
as  including  a  remote  insular  possession  like  that  of  Porto  Rico,  though 
its  relations  to  the  United -States  are  somewhat  those  of  a  territory, 
unless  there  are  apt  words  or  cogent  circumstances  to  show  such  a  leg- 
islative purpose.    The  character  and  circumstances  of  Interstate  Com- 
merce Commission  jurisdiction  and  the  situation  of  the  island  of 
P*orto  Rico  do  not  support  the  idea  of  any  such  congressional  purpose. 
It  is  contended  by  the  petitioners  that  the  intricacies  of  the  com- 
mercial relations  between  the  states  and  territories  of  contiriental  Unit- 
ed States  do  not  apply  to  Porto  Rico  in  its  isolated  position,  and  that 
seeking  remedy  in  respect  to  its  railway  rates  through  the  remote  in- 
terstate commerce  tribunal  would  be  inconvenient,  expensive  arfd  op- 
pressive, and  we  regard  that  as  something  to  be  considered  upon  the 
question  of  congressional  intent. 

There  is  no  reason  why  Congress  as  the  supreme  and  paramount  leg- 
islative body  may  not  legislate  broadly  with  reference  to  the  liability 
of  employer  railway  common  carriers  in  the  possessions  of  the  United 
States,  if  it  sees  fit  to  do  so.  That  Congress  had  delegated  quite  a 
measure  of  initiatory  legislative  power  to  the  local  Assembly  of  Porto 
Rico,  to  be  exercised  subject  to  its  approval,  furnishes  no  reason  for 
saying  that  Congress  may  not  consistently  establish  a  uniform  rule  in 
respect  to  employer  liability  to  be  administered  alike  in  interstate  con- 
ditions and  throughout  all  the  territories  and  possessions  of  the  United 
States,  and  it  is  difficult  to  see  that  the  exercise  of  such  right  to  estab- 
lish a  uniform  rule  in  respect  to  life  and  limb,  under  a  law  which 
expressly  includes  "possessions,"  furnishes  any  reason  for  saying  that 
it  carries  the  idea  that  Interstate  Commerce  Commission  jurisdiction 
shall  go  to  Porto  Rico  under  general  laws  which  in  all  probability  did 
not  embody  that  idea.  Employer  liability,  under  a  federal  statute  like 
that  we  are  discussing,  designed  to  protect  life  and  limb,  would  be 
ascertained  and  established  under  a  uniform  rule  founded  upon  a  prin- 
ciple, while  railroad  rates,  from  their  nature,  could  not  be  uniform  or 
governed  by  a  single  principle.  They  necessarily  depend  upon  local 
conditions,  and  there  is  thus  no  analogy  between  the  two  subjects  in 
the  legislative  sense. 

It  is  true  that  the  Act  of  June  29,  1906,  c  3591  (34  Stat.  pt.  1, 
p.  584),  which  is  now  known  as  the  Hepburn  Act,  and  which  was  an 
amendment  of  the  act  of  1887  to  regulate  commerce,  extends  the  ter- 
ritorial jurisdiction  of  the  Interstate  Commerce  Commission  and  ex- 
pressly makes  it  apply  to  transportations  "from  one  place  in  a  territory 
to  another  place  in  the  same  territory,"  but  although  these  words  are 
apt  in  respect  to  territories  incorporated  into  the  United  States  and 
intratransportation  therein,  we  do  not  think  they  were  apt  with  re- 
spect to  a  possession  like  that  of  Porto  Rico  whose  status  at  most  was 
only  that  of  a  quasi  territorial  relationship. 

At  the  time  of  the  Foraker  Law  and  the  Hepburn  Law,  and  even  as 
late  as  1911  and  1912,  when  the  Birch  and  EHdricksen  Cases  were 
decided  in  the  Supreme  Court,  whether  Porto  Rico  was  a  territory  of 
the  United  States,  within  the  meaning  of  that  term,  was  questionable — 
something  in  uncertainty  and  doubt — and,  as  has  been  seen,  it  is  con- 
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tended  that  these  acts  apply  to  Porto  Rico,  because  of  the  general  term 
"territory,"  but,  under  the  most  favorable  view  of  this  contention,  Porto 
Rico  was  only  a  territory  of  quasi  territorial  organization  and  relation- 
ship, and  so  the  general  term  "territory"  does  not  expressly  include 
Porto  Rico,  as  did  the  term  "possession"  in  the  Employers'  Liability 
Act,  and,  under  the  circumstances,  "territory,"  as  used  in  these  stat- 
utes should  not  be  broadly  construed  for  the  purpose  of  including  a 
possession,  or  a  quasi  territory,  whose  relationship  was  that  which 
the  island  of  Porto  Rico  sustained  to  the  United  States. 

In  ^e  Birch  Case,  224  U.  S.  547,  32  Sup.  Ct.  603,  56  I*  Ed.  879, 
the  Employers'  Liatnlity  Act  was  held  operative  in  Porto  Rico,  because 
the  act  applied  to  common  carriers  in  the  territories,  the  District  of 
Columbia,  the  Panama  Canal  Zone,  and  expressly  to  the  "possessions" 
of  the  United  States,  and  a  contention  in  respect  to  the  Safety  Ap- 
pliance Act  raised  the  question  whether  that  act,  which  did  not  ex- 
pressly include  "other  possessions  of  the  United  States"  and  only 
expressly  applied  to  carriers  by  railroad  in  territories  and  the  District 
of  Columbia,  extended  to  Porto  Rico,  and  the  Supreme  Court,  treating 
that  contention  as  one  presenting  a  serious  controversy,  did  not  de- 
cide whether  the  Safety  Appliance  Act  was  in  force  in  Porto  Rico. 
In  the  Didricksen  Case,  227  U.  S.  145,  33  Sup.  Ct  224,  57  h.  Ed.  456. 
the  relationship  of  the  island  to  the  United  States  was  discussed,  with 
the  observation,  in  effect,  that  while  it  was  not  a  territory  incorporated 
into  the  United  States,  that  it  had  most  of  the  essentials  of  those  en- 
tities known  as  territories;  but  we  infer  from  the  reasoning  of  the 
opinion  that  the  real  ground  on  which  the  case  turned  was  that  the 
rights  involved  under  the  Safety  Appliance  Act  were  incident  to  the 
subject-matter  and  the  rights  involved  in  the  Employers'  Liability  Act, 
which  did  by  its  terms  extend  to  Porto  Rico  as  one  of  the  possessions 
of  the  United  States,  rather  than  upon  the  distinct  ground  that  it  was 
a  territory  in  the  ordinary  sense  in  which  that  term  is  used  in  leg- 
islation in  general.  At  least  we  think  we  would  not  be  warranted  in 
accepting  these  decisions  as  meaning  that  the  term  "territories,"  when 
used  in  congressional  legislation  with  reference  to  the  general  sub- 
ject of  commerce,  would  carry  the  exclusive  jurisdiction  of  the  Inter- 
state Commerce  tribunal  to  an  island  whose  relationship  is  that  of 
Porto  Rico. 

In  the  Act  of  June  29, 1906  (Hepburn),  which  we  are  discussing.  Con- 
gress was  dealing  with  states  and  territories  of  the  United  States,  and 
with  waterways  in  them,  and  between  them  and  foreign  countries,  and 
its  only  departure  from  that  idea  was  to  the  District  of  Columbia,  which 
it  designated  by  name,  although  it  is  a  distinct  United  States  entity, 
and  is,  in  fact,  territory  within  the  United  States.  Thus  when  Con- 
gress departed  from  what  in  the  ordinary  acceptation  would  be  under- 
stood as  covered  by  the  general  legislative  designation  of  states  and 
territories,  with  the  view  of  including  an  entity  not  understood  to 
be  a  territory  in  the  general  acceptation  of  that  term,  like  that  of  the 
District  of  Columbia,  it  expressly  named  it,  though  it  is  in  fact,  while 
not  having  the  relationship  of  a  territory  of  the  United  States,  both 
a  piece  of  territory  and  a  possession  belonging  to  the  United  States, 
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thereby  indicating  the  purpose,  when  departing  from  the  term  "terri- 
tory," as  something  having  a  well  understood  legislative  meaning,  with 
the  idea  of  including  a  piece  of  territory,  or  a  possession  not  usually 
known  as  a  territory,  to  expressly  designate  it. 

We  think  if  Congress  had  intended  by  this  act  to  carry  the  powers 
of  the  Interstate  Commerce  Commission  to  Porto  Rico  that  it  would 
have  said  so  as  it  did  of  the  District  of  Colombia.  It  is  highly  proba- 
ble, and  quite  safe,  we  think,  to  assume  that  Congress  did  not  view 
Porto  Rico  as  a  territory  in  the  sense  in  which  it  was  legislating,  and 
was  without  the  slightest  thought  that  it  was  legislating  with  reference 
to  the  internal  affairs  of  Port  Rico  and  the  local  railway  rates  of  that 
remote  insular  possession. 

And  in  addition  to  these  views,  which  we  hold  under  general  rules 
in  respect  to  interpretation,  there  is  the  subsequent  declaratory  inter- 
pretation and  expression  of  congressional  intent  in  what  is  known  as 
the  Jones  Act,  to  which  we  have  referred,  designed  to  provide  a  civil 
government  for  Porto  Rico,  which  declares  that  the  Interstate  Com- 
merce Act  and  its  amendments  shall  not  apply  to  Porto  Rico.  Act 
March  2,  1917  (39  Stat.  pt.  1,  p.  964)  §  38. 

Moreover,  it  is  not  understood  that  the  Interstate  Commerce  Com- 
mission has  asserted  any  authority  in  Porto  Rico,  other  than  to  make 
orders  in  respect  to  safety  appliance  devices  on  Porto  Rican  railroads, 
and  these  were  after  the  decisions  in  the  Birch  and  Didricksen  Cases, 
and  before  this  statute  declaring  that  its  jurisdiction  should  not  apply 
to  Porto  Rico. 

[2]  By  section  31  of  the  Act  of  April  12,  1900  (Comp.  St.  1916,  § 
3780),  the  Organic  Law  under  which  the  local  statute  in  question  was 
passed  by  the  Porto  Rican  Assembly,  it  was  provided  that  all  laws  en- 
acted by  that  body  should  be  reported  to  the  Congress  of  the  United 
States,  which  reserved  to  itself  the  power  and  authority,  if  deemed  ad- 
visable to  annul,  and  the  legislative  assembly  of  Porto  Rico  enacted 
that  the  secretary  of  the  island  should  promulgate  all  laws  enacted  by 
the  legislative  body.  Comp.  Stat.  Porto  Rico,  p.  512,  §  55  (section 
2726). 

Under  these  provisions  and  under  such  circumstances,  it  is  to  be 
presumed,  we  think,  in  the  absence  of  proofs  or  suggestion  to  the  con- 
trary, that  the  local  Porto  Rican  legislation  was  reported  to  Congress, 
or,  at  least,  that  Congress  was  cognizant  of  such  legislation,  and  in  the 
absence  of  affirmative  action  by  iJiat  body,  that  there  was  congression- 
al acquiescence.  Clinton  v.  Englebrecht,  13  Wall.  434,  446,  20  L.  Ed. 
659;  Camou  v.  U.  S.,  171  U.  S.  277,  287,  18  Sup.  Ct.  855,  43  L.  Ed. 
163;  Tiaco  v.  Forbes,  228  U.  S.  549,  557,  558,  33  Sup.  Ct  585,  57 
L,.  Ed.  960;  Baca  v.  Perez,  8  N.  M.  187,  42  Pac.  162. 

The  conclusion  is  that  the  Porto  Rican  Public  Service  Act  of  March 
12,  1908,  was  a  legislative  law  warranted  under  the  authority  dele- 
gated by  Congress;  that  it  was  a  valid  enactment  and  is  controlling 
until  disapproved  by  Congress  under  its  paramount  and  expressly  re- 
served right  of  supervision;  that  its  effectiveness  was  not  superseded 
or  impaired  by  the  original  Interstate  Commerce  Law  of  1887,  or  as 
amended  by  the  Act  of  June  29,  1906,  known  as  the  Hepburn  Act,  and 
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that  this  is  so  both  because  they  are  inapplicable  under  the  present 
condition  of  affairs  in  the  island,  and  because  Congress  never  intended 
that  they  should  be  operative  there.  And  the  conclusion  in  respect  to 
the  Act  of  March  2,  1917,  known  as  the  Jones  Act,  is  that  it  neither 
superseded  nor  impaired  the  Porto  Rican  Act  of  March  12,  1908,  be- 
cause section  57  declared  that  the  laws  of  Porto  Rico  then  in  force 
should  continue  until  amended  or  repealed  by  the  Legislature. 

It  is  true  that  the  Porto  Rican  Assembly  subsequently  passed  a  law 
December  6,  1917  (2  Laws  of  Porto  Rico,  432),  with  respect  to  public 
service  companies,  creating  a  public  service  commission,  and  one  which 
provided  for  its  powers  and  for  control  over  public  service  companies, 
but  it  is  not  suggested  that  there  is  anything  expressly  repealing  sec- 
tion 7  of  the  Act  of  March  12,  1908.  On  the  contrary,  the  idea  of  the 
act  is  that  railway  schedules  shall  not  only  be  just  and  reasonable,  but 
in  conformity  with  the  regulations  and  orders  of  the  commission,  and 
indeed  it  is  expressly  provided  by  section  23  of  article  5  of  the  act 
that  all  rates  and  charges  filed  by  the  extinct  executive  council  shall 
continue  and  be  in  full  force  until  modified  or  repealed  by  the  com- 
mission. 

Quite  likely  this  act  of  the  Porto  Rican  Legislature  of  December  6, 
1917,  has  no  controlling  force  upon  the  questions  involved  in  this  pro- 
ceeding, and  it  is  referred  to  merely  to  show  that  there  is  nothing  in 
the  present  Porto  Rican  situation  which  is  inconsistent  with  the  idea 
that  railroads  shall  submit  to  local  legislative  regulations  created  un- 
der the  authority  of  the  United  States,  or  with  the  idea  that  section  7 
is  still  operative  so  far  as  concerns  the  decision  of  the  questions  in  this 
case. 

[3,  4]  This  is  an  equity  proceeding  prosecuted  by  the  Attorney  Gen- 
eral of  Porto  Rico  in  behalf  of  the  people  and  the  executive  council  of 
the  island,  and  one  which  was  removed  from  the  local  district  court  of 
San  Juan  to  the  District  Court  of  the  United  States  for  the  District  of 
Porto  Rico,  upon  the  ground  of  diverse  citizenship.  It  was  removed 
by  the  defendant  railroad  upon  the  allegation  that  the  amount  in  con- 
troversy, which  it  would  lose  if  the  relief  prayed  for  by  the  j^ntiff 
was  granted,  exceeded  the  sum  of  $3,000;  and  the  court  to  which  it 
was  removed,  having  adequate  power  under  its  own  comprehensive 
equity  jurisdiction,  not  by  virtue  of  the  local  statute  in  respect  to 
injunctions,  may  well  establish  the  rights  involved  and  afford  relief 
according  to  the  usual  course  of  equity,  as  generally  administered  in 
the  United  States  courts. 

We  have  in  this  case  questions  relating  to  matters  publici  juris  and 
the  relief  sought  is  an  injunction  (and  perhaps  other  reliefs,  like  re- 
covery of  unauthorized  rates)  upon  the  ground  that  the  railroad  was 
operating  under  a  rate  schedule,  and  was  demanding  from  members 
of  the  public,  tariff  transportation  rates  in  open  defiance  of  a  r^la- 
tory  law.  This  is  plain  ground  for  injunctive  relief,  and  neither  the 
penalty  provision  of  the  local  law,  nor  any  supposed  remedy  by  way 
of  forfeiture,  excluded  or  limited  die  jurisdiction  of  the  United  States 
District  Court  (In  re  Debs,  158  U.  S.  564,  584,  592,  593,  15  Sup.  Ct 
900,  39  L.  Ed.  1092)  to  enjoin  against  publishing  and  demanding  rates 
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in  disr^ard  of  the  requirements  of  section  7  of  the  local  law ;  and  in 
the  circumstances,  it  is  not  seen  that  any  other  remedy,  either  at  law 
or  in  equity,  would  be  reasonably  adequate. 

Holding  the  view  that  we  do  as  to  the  operativeness  of  the  Porto  Ri- 
can  Act  of  March  12, 1906,  there  seems  to  be  no  occasion  for  discussing 
the  emergency  provision  of  that  law,  and  this  results  because  the  sub- 
stantial relief  sought,  that  of  protection  to  the  people  of  Porto  Rico 
af^nst  unauthorized  and  unlawful  rates,  may  be  had  through  injunc- 
tion under  their  original  bill  by  virtue  of  the  force  of  section  7  of  the 
Porto  Rican  law,  quite  independent  of  its  emergency  provision  in  re- 
spect to  temporary  and  tentative  reliefs,  and  quite  independent  of  the 
proceedings  and  findings  under  the  amended  bill. 

The  decree  of  the  District  Court  dismissing  the  bill  should  be  va- 
cated, in  order  that  there  may  be  an  injunction  which  should  be  con- 
tinued until  the  defendant  railroad  has  complied  with  the  regulatory 
provisions  of  the  Porto  Rican  law,  and  for  further  proceedings,  if  any 
are  necessary,  not  inconsistent  with  this  opinion. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  with  directions  to  issue  an  injunction,  and  for 
further  proceedings  not  inconsistent  with  this  opinion;  and  the  ap- 
pellant recovers  costs  of  this  court. 


VIH6INTA  ft  WEST  VIRGINIA  COAIi  CO.  ▼.  CHARLES. 

(Circuit  Court  of  Appeals,  Fourth  Qlrcait    October  10,  1918.) 

No.  1806. 

1.  Affbai.  Awn   BJrbor   «=»1008(2)— Review — Findiwo   of   Pacts   bt  Trial 

Court. 

In  an  action  at  law  tried  to  the  court  by  oonsent,  every  finding  of  fact 
made  by  the  court,  having  reasonable  Bupi)ort  In  the  evidence  and 
tending  to  support  the  Judgment,  is  binding  on  the  reviewing  court 

2.  ConsTmrnoRAi.  Law  4=3l76,  248,  811 — Obuoatior  or  Oontbaots — Rm.ES 

or  Evidence — Due  Proce38 — Equal  PaoTECxioif. 

As  there  Is  no  vested  right  In  the  rules  of  evidence,  the  general  princi- 
ple Is  that  the  obligation  of  a  contract  Is  not  impaired,  nor  due  process 
of  law  nor  the  equal  protection  of  law  denied,  by  a  statute  making  a  fact 
proved  presumptive  evidence  of  another,  and  since  the  legislature  may 
create  the  presumption  where  It  did  not  before  esist,  it  may  by  re- 
pealing the  statute  destroy  the  presumption. 

3.  Taxation  <8=»788(2) — Tax  Deeds — Prima  Facie  Evidbnox. 

Statutes*  making  tax  deeds  prima  facie  evidence  of  the  legality  of  the 
proceeOings  under  which  they  were  made  have  been  universally  sustained. 

4.  Taxation  €=»788{2) — Tax  Deeds — Presumptions — Repkauno  Statutes. 

Despite  Code  Va.  1904,  f  6,  held  that  Act  March  14,  1914  (Laws  Va. 
1914,  c.  100),  repealing  Act  March  13,  1912  (Laws  Va.  1912,  c.  235),  making 
deeds  recorded  prior  to  1866  prima  fade  evidence  that  all  reaalrements 
bad  been  complied  with,  destroyed  any  rights  which  a  purchaser  during 
the  life  of  the  act  of  1912  from  one  claiming  under  deeds  recorded  prior 
to  186S  ml^t  have  acquired;  the  Legislature  being  entitled  to  change 
rules  of  presumption,  and  the  Code  section  protecting  only  substantive 
rights,  etc. 
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S.  Taxatioh  4s37d6<l)— Tax  Deeds — Coi^laterai.  Attack. 

As  a  plaintiff  In  ejectment,  claiming  under  a  tax  title  has  the  tmrdea 
of  proTlng  sucli  title,  an  objection  to  the  legality  of  the  tax  deeds  imder 
which  plaintiff  claimed  was  not  a  collateral  attack  on  the  deed. 
9.  Taxation  €=»78»(4) — Action  on  Tax  Tma — Bubdbn  of  Pboof. 

A  plaintiff  in  ejectment,  who  relies  on  a  tax  title  may  be  reiialTed  by 
defendant  in  poesession  to  prove  due  execution  of  the  power  under  which 
the  deed  was  made. 
7.  Taxation  «=>788(8) — Tax  Deeds — PRESUifPTiON. 

Both  the  authenticity  and  validity  of  a  tax  deed  may  be  inferred  from 
long  possession  under  it,  with  such  failure  of  the  alleged  defaulting  tax- 
payer to  assert  his  tittle  as  to  show  acquiescence  or  estoppel. 
S.  Taxation  €=3788(8) — Pbestticption — Vauditt  or  Tax  Deeds. 

Under  the  Virginia  rule  that  a  presumption  of  the  validity  of  a  tax  deed 
does  not  arise,  unless  there  has  been  possession  for  socdi  length  of 
time  as  would  presume  any  other  link  In  the  chain  of  title,  evidence  AeM 
Insufficient  to  warrant  a  presumption  of  the  validity  of  a  tax  sale  under 
which  plaintiff  deralgned  title. 

9.  Taxation  €=>773 — Tax  Deeds — BsciTAxa — Effect. 

The  recitals  in  an  ancient  tax  deed  do  not  prove  Its  authenticity  or 
validity,  and  are  not  sufficient  to  show  compliance  with  the  law. 

10.  Taxation  9=>015 — Sauc  of  Pbopewt — Mandatobt  Statute. 

The  provisions  of  Act  Cong.  Jan.  9.  1S15.  as  amended  by  Act  MbtcIi  i 
S,  1815,  providing  for  sale  of  land  for  nonpayment  of  direct  taxes,  and  for  | 
assessment,  are  ^laudatory,  because  designed  to  protect  the  taxpayer. 

11.  Taxation  €=»856 — Fobfeiturb  of  Lands — Tax  Titles — "Just  Title"— 

"Just  Claim."  I 

Plaintiffs  In  ejectment,  who  asserted  that  the  title  of  the  orlgtnal  otd- 
er  of  land  west  of  the  Allegheny  Mountains  had  been  forfeited  to  Q>e  state, 
and  that  their  predecessors  took  title  under  Act  Va.  1842,  g  3,  held  not 
entitled  to  recover;  their  predecessors  not  having  "Just  title,"  which 
means  a  title  good  against  all  the  world,  or  a  "Just  dalm,"  which  means 
a  claim  that  would  be  good,  but  for  the  paramount  right  forfeited  to  the 
state,  etc. 

[Ed.  Mote. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Just  Claim;   Just  Title.] 

12.  Taxation  €=s>856 — Pobfeitdbe  of  Land — Pbesuvption. 

There  Is  no  presumpttrai  of  forfeiture  of  land  to  state  for  nonpayment 
of  taxes. 
18.  Taxation  4=»861 — Nonpatkent — Land — Statctb  DxoiABme  SV>BRirDn 
— Publication. 

While  ordinarily  provlsionB  for  the  publication  of  statutes  are  direc- 
tory, yet  as  the  only  notice  to  defiinltlng  taxpayers  of  the  impending  for- 
feiture of  their  land)  under  Act  Va.  1808  (2  Bev.  Code,  1819,  p.  528),  wu 
the  publication  of  the  statute  provided  for  in  section  2,  no  forfeitnie  can 
be  declared  were  such  publication  was  not  had  as  provided. 

14.  Advebse  Possession  €=>16(3) — Land  in  State  or  Natubb. 

It  is  settled  In  Virginia  that  there  can  l>e  no  adverse  possession  ol 
land  in  a  state  of  nature,  but  actual  possession  of  part  of  a  single  tract, 
under  a  Junior  patent,  extends  to  the  entire  patent,  indodlng  the  portion 
still  in  a  state  of  nature. 

15,  Advebse  Possession  4=>1U1 — Oonbtbuctive  PossEaaioN — ADjoinraa  P^' 

obls. 

Where  several  parcels  are  granted  by  different  patents  to  the  same 
person,  and  are  so  situated  that  they  are  covered  by  an  unbroken  boun- 
dary, they  are  regrarded  as  forming  one  tract,  and  actual  adverse  posses- 
sion, for  the  statutory  period,  of  any  portion  of  the  one  tract  thus  formed 
from  several  extends  to  the.  entire  boundary,  and  perfects  the  title  to  all 
separate  tracts  so  consolidated. 
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19.  Af-vKKSE  Possession  4s»106(4) — Erracnvii  PossESSioir — ^Lisifs. 

Liens  existing  on  land  are  lost  by  possession  for  the  statutory  period 
adverse  to  the  owner,  so  the  tax  lien  of  the  state  Is  destroyed  where  an 
adverse  occupant  holds  the  land  for  the  statutory  period,  thongh  forfel- 
tvire  be  declared  before  the  adverse  occupancy  ripened  Into  tttle. 

In  Error  lo  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Virginia,  at  I,ynchburg ;  Henry  Clay  McDowell,  Judge. 

Action  of  ejectment  by  the  Virginia  &  West  Virginia  Coal  Company 
against  Green  Charles  and  others.  There  was  a  judgment  for  defend- 
ant Charles  (251  Fed.  83),  and  (Jaintiff  brings  error.    Affirmed. 

S.  B.  Avis,  of  Charleston,  W.  Va.  (J.  h.  Jeffries,  of  Norfolk,  Va., 
on  the  brief),  for  plaintiff  in  error. 

Barnes  Gillespie  and  William  H.  Werth,  both  of  Tazewell,  Va. 
(E.  M.  Fulton,  of  Wise,  Va.,  G.  W.  St.,  Clair,  of  Tazewell,  Va.,  C.  C. 
Bums,  of  Lebanon,  Va.,  G.  E.  Penn,  Jr.,  of  Bristol,  Va.,  Hager  & 
Stewart,  of  Ashland,  Ky.,  Chase  &  Daugherty,  of  Grundy,  Va.,  and 
Chapman,  Peery  &  Buchanan,  A.  S.  Higginbothani,  and  Greever,  Gilles- 
pie &  Divine,  all  of  Tazewell,  Va.,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  On  Januar5r  14,  1915,  the  Virginia  &  West 
Virginia  Coal  Company  commenced  this  action  of  ejectment  agaiiist 
Green  Charles  and  about  1,250  other  defendants  for  146,1091/4  acres 
of  land  called  the  "Hagan  Survey"  or  "Pearson  Survey,"  excepting 
from  its  claim,  however,  1 1  described  tracts  lying  within  the  boundaries 
set  out.  On  the  plea  of  not  guilty  the  District  Court  by  consent  tried 
without  «  jury  the  issue  of  title  to  the  particular  tract  claimed  by 
the  defendant  Green  Charles,  containing  673.52  acres,  and  found  in 
favor  of  the  defendant. 

The  plaintiff's  claim  of  title  was  as  follows: 

(1)  Patent,  November  16,  1795,  from  state  of  Virginia  to  Richard  Smyth 
and  Henry  Banks,  for  200,000  acres. 

(2)  Tax  deed,  November  3, 1823,  from  W.  D.  Taylor,  c<Aector  of  direct  taxes 
of  United  States,  to  Wm.  Lamb,  of  200,000  acres  of  Blcbard  Smyth  and 
Henry  Banks. 

(8)  Win  of  Wm.  Lamb,  probated  March  5,  1827. 

(4)  Deed,  Latnb's  executor  to  Joseph  Hagan  and  Sarah  PurcelL 

(5)  Deed,  February  7,  1839,  Sarah  Purcell  to  James  Culbertson. 

(6)  Decree  of  drcnlt  court,  October  6,  1856,  In  case  of  Joseph  Hagan  v. 
James  Culbertson,  directing  commissioners  to  convey  to  Hagan  Interest  of 
Onlbertson. 

(7)  Deed,  Augrust  6,  1867,  Morrison,  commissioner,  to  Joseph  Hagan. 

(8)  Deed,  April  4,  1871,  Joseph  Hagan  to  Patrick  Hagan. 

(9)  Deed,  November  8,  1883,  Patrick  Hagan  to  Frederick  Pearson. 

(10)  Tax  deed,  February  17,  1906,  Dennis,  clerk,  to  Buchanan  Company  of 
lands  bought  by  state  for  delinquent  taxes  of  Frederick  Pearson. 

(11)  Deed,  Buchanan  Company  to  Virginia  &  West  Virginia  Coal  Company, 
April  2, 1914. 

Defendant's  claim  of  paper  title  was  as  follows : 

(1)  Patent,  May  1, 1861.  state  of  Virginia  to  Silas  BatllfT. 

(2)  Deed,  December  8,  1896,  RatllS's  heirs  to  Margaret  Justice. 

(3)  Deed,  May  24,  1910,  John  W.  and  Margaret  Justice  to  Green  Charles. 
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The  defendant  also  claimed  by  adverse  possession. 

[1]  Every  findjng  of  fact  made  by  the  District  Court,  having  rea- 
sonable support  in  the  evidence  and  tending  to  support  the  judpnent, 
is  binding  on  this  court. 

We  consider,  first,  whether  any  error  of  law  entered  into  the  finding 
of  the  District  Court  that  the  plaintiff  failed  to  connect  itself  with  the 
patent  of  1795  to  Richard  Smyth  and  Henry  'Banks.  There  was  no 
sufficient  extraneous  evidence  of  the  execution  of  a  valid  tax  deed  by 
Taylor,  collector,  to  Wm.  Lamb.  To  make  this  connection  it  was  nec- 
essary to  establish  the  validity  of  tiie  tax  deed  of  1823  to  Wm.  Lamb: 
and  on  this  point  it  is  earnestly  contended  that  under  the  following 
statute  of  Vii^nia  the  tax  deed  is  itself  prima  facie  evidence  that  aU 
provisions  of  law  requisite  to  its  validity  were  complied  with : 

"An  act  to  prescribe  the  effect  as  evidence  to  be  given  to  deeds  recorded  prior 
to  the  year  1865.    Approved  March  13,  1912. 

"1.  Be  It  enacted  by  the  General  Assembly  of  Virginia,  that  In  every  action 
at  law  or  suit  In  equity,  in  which  It  shall  ai^ear  that  a  deed  or  other  wrltui;. 
which  constitutes  a  part  of  the  chain  of  title  to  any  lands  has  been  made  by 
an  officer  or  other  person,  purporting  to  act  under  the  provisions  of  any 
statute  or  decree,  authorizing  or  providing  for  a  sale  or  conveyance  of  real 
estate,  and  that  said  deed  was  duly  recorded  In  the  proper  cleric's  office  prior 
to  the  year  eighteen  hundred  and  slxty-flve,  and  that  the  record  or  evidence. 
or  some  parts  thereof  of  the  proceedings  imder  or  pursuant  to  which  such  sale, 
deed  or  other  writing  was  made,  has  been  lost  or  destroyed,  or  cannot  be  pro- 
duced, the  said  deed  or  other  writing,  or  a  certified  copy  thereof,  talcen  from 
said  record,  shall  be  prima  fade  evidence  of  the  fact  that  all  provisions  and 
requirements  of  such  statute  or  decree  were  duly  complied  with  In  the  malt- 
ing of  such  sale,  deed  or  other  writing  as  well  as  the  power  or  authority  of 
such  officer  or  other  person  to  make  and  execute  the  same,  and  of  the  due  ez^ 
cutlon  thereof  by  him."    Laws  1912,  c.  235. 

A  repealing  statute  was  passed  March  14,  1914,  in  these  words: 

"Be  It  enacted  by  the  General  Assembly  of  Virginia,  that  an  act  •  •  • 
to  prescribe  the  effect  as  evidence  to  be  given  to  deeds  recorded  prior  to  tbe 
year  eighteen  hundred  and  Slxty-flve,  approved  March  13,  1912,  be  and  the 
same  is  hereby  repealed."    Laws  1914,  c.  100. 

The  repeal  did  not  take  effect  iintil  ninety  days  after  its  enactment 
The  conveyance  of  Buchanan  company  was  made  to  plaintiff  April  2, 
1914,  after  the  repealing  statute  was  enacted,  but  before  it  went  into 
effect.  The  argument  is  that  the  act  of  1912  conferred  a  substantive 
right  on  those  claiming  under  the  old  deeds  referred  to  in  the  statute 
to  such  deeds  as  prima  facie  valid,  and  that  the  repealing  statute  could 
not  have  the  effect  of  taking  away  that  substantive  right.  To  sustain 
this  position,  the  plaintiff  relies  on  section  6  of  Code  of  1904,  which 
provides : 

"No  new  law  shall  be  construed,  to  repeal  a  former  law,  as  to  any  offence 
committed  against  the  former  law,  or  as  to  any  act  done,  any  penalty,  for- 
feiture, or  punishment  Incurred,  or  any  right  accrued,  or  claim  arising  under 
the  former  law,  or  in  any  way  whatever  to  affect  any  such  off^ise  or  act  so 
committed  or  done,  or  any  penalty,  forfeiture,  or  punishment  so  incurred,  or 
any  right  accrued,  or  claim  arising  before  the  new  la^  talces  effect;  save 
only  that  the  proceedings  thereafter  had  shall  conform,  so  far  as  practlcal)l«i 
to  the  laws  in  force  at  the  time  of  such  proceedings ;  and  if  any  penalty,  lor- 
feiture,  or  punishment  be  mitigated  by  any  provision  of  the  new  law,  sudi 
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provision  may,  with  the  consent  of  the  party  affected,  be  applied  to  any  Judg- 
ment iiTODoanoed  after  the  new  law  takes  effect." 

[2]  As  there  is  no  vested  right  in  rules  of  evidence,  the  general  prin- 
ciple is  that  the  obligation  of  a  contract  is  not  impaired,  nor  due  pro- 
cess of  law  nor  the  equal  protection  of  law  denied  by  a  statute  making 
a  fact  proved  presumptive  evidence  of  another.  This  statement  oi 
the  rule  ^d  its  limitation  has  been  adopted  by  the  Supreme  Court : 

"That  a  leglslatlye  presumption  of  one  fact  from  evidence  of  another  may 
not  constltnte  a  denial  of  due  procees  of  law  or  a  denial  of  the  equal  protec- 
tion of  the  law,  It  is  only  essential  that  there  shall  be  some  rational  connection 
bet'ween  the  fact  proved  and  the  ultimate  fact  presumed,  and  that  the  in- 
ference of  one  fact  from  proof  of  another  shall  not  be  so  unreasonable  as 
to  be  a  purely  arbitrary  mandate.  So,  also.  It  must  not,  under  guise  of  regu- 
lating the  presentation  of  evidence,  operate  to  preclude  the  party  from  the 
right  to  present  his  defense  to  the  main  fact  thus  presumed."  Mobile,  etc., 
R.  R.  Co.  V.  Tumipseed,  Adm'r,  219  V.  S.  35,  81  Sup.  Ct  136,  66  L.  Bd.  78,  3^2 
r..  R.  A.  (N.  S.)  226,  Ann.  Caa.  1912A,  463. 

[3]  Statutes  making  tax  deeds  prima  facie  evidence  of  the  legality 
of  the  proceedings  under  which  thpy  were  made,  and  other  like  stat- 
utes, have  been  universally  sustained.  Marx  v.  Hanthom,  148  U.  S. 
172,  13  Sup.  Ct.  508,  37  L,.  Ed.  410;  Turpin  v.  Lemon,  187  U:  S.  51, 
23  Sup.  Ct.  20,  47  h.  Ed.  70;  Leigh  v.  Green,  193  U.  S.  79,  24  Sup. 
Ct.  390,  48  L.  Ed.  623 ;  Mobile,  etc.,  R.  R.  Co.  v.  Tumipseed,  Adm'r, 

219  U.  S.  35,  31  Sup.  Ct.  136,  55  L.  Ed.  78,  32  L.  R.  A.  (N.  S.)  226, 
Ann.  Cas.  1912A,  463 ;  Bailey  v.  State  of  Alabama,  219  U.  S.  219,  31 
Sup.  Ct.  145,  55  L.  Ed.  191 ;  Lindsley  v.  National  Carbonic  Gas  Co., 

220  U.  S.  61,  31  Sup.  Ct.  337,  55  L.  Ed.  369,  Ann.  Cas.  1912C,  160; 
Reitler  v.  Harris,  223  U.  S.  437,  32  Sup.  Ct.  248,  56  L.  Ed.  497;  Meek- 
er V.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  412,  35  Sup.  Ct.  328,  59  L.  Ed. 
644,  Ann.  Cas.  1916B,  691. 

[4]  Since  the  Legislature  may  create  the  presumption  where  it  did 
not  before  exist,  it  may  by  a  repealing  statute  destroy  the  presumption, 
and  thus  deprive  of  its  aid  persons  who  entered  into  contracts  relying 
on  the  statutory  presumption  to  establish  the  claims  acquired. 

Applying  these  rules,  if  the  action  had  been  tried  while  the  act  of 
1912  was  in  force,  it  would  not  have  availed  the  defendant  in  posses- 
sion of  the  land  in  dispute  under  a  junior  grant  to  say  that  he  took  his 
grant  and  paid  the  purchase  money  after  ascertaining  that  no  evidence 
of  the  validity  of  the  proceedings  under  which  this  land  was  sold  for 
taxes  could  he  produced.  On  the  other  hand,  the  plaintiff  acquired  the 
rights  of  the  grantee  under  the  tax  deed  charged  with  notice  that  the 
presumption  created  by  the  act  of  1912  was  a  mere  rule  of  evidence, 
that  it  did  not  inhere  m  the  title  deed,  and  that  in  purchasing  it  took 
the  risk  of  the  destniction  of  the  presumption  as  evidence  by  the  legis- 
lative authority  which  created  it. 

The  only  serious  question  therefore  on  this  branch  of  the  case  is. 
Was  the  presumption  created  by  the  act  of  1912  saved  to  the  plaintiff 
by  section  6  of  the  Code  of  1W4,  above  quoted,  notwithstanding  the 
repeal  of  the  act  of  1912  by  the  act  of  1914? 

"Rights  accrued  and  claims  arising  under  the  former  law"  protect- 
ed by  section  6  from  the  effect  of  a  repeal,  are  substantive  rights  and 
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daims.  Rules  of  evidence  are  "proceedings,"  as  distinguished  from 
such  rights  and  claims,  which,  so  far  from  being  piptected  •from  tiie 
effecf  of  the  repeal,  are  expressly  required  to  conform,  as  far  as  prac- 
ticable, to  the  law  as  it  remains  after  the  repeal.  After  a  review  of 
the  authorities  the  application  of  the  statute  is  thus  limited  in  Craw- 
ford V.  Halsted,  20  Grat.  (Va.)  211 : 

"The  court  held  that  the  mode  of  conducting  a  suit,  or  the  rales  of 
practice  regulating  It,  are  not  the  subject  of  vested  rights.  It  might  as  well 
be  contended  that  the  party  had  a  right  to  have  his  action  tried  In  tbe  conn 
under  the  same  organization  as  It  existed  when  the  suit  was  tnstltutea,  or 
by  the  same  number  of  Jurors,  as  to  contend  that  tbe  rules  of  evidence,  or 
form  of  proceeding,  the  form  of  tbe  plea  and  answer,  may  not  be  changed  so  as 
to  affect  all  future  trials,  whether  of  actions  then  commoiced  or  subsegoently 
Instituted.  If  the  law  is  objectionable  as  violating  vested  rights  then  pend- 
ing, why  not  equally  so  as  to  all  causes  of  action  then  existing?  Tbe  mere 
fact  of  having  instituted  a  suit  does  not  give  any  additional  vested  rigbts.  It 
is  tbe  demand  or  claim  that  cannot  be  Interfered  with  by  legislative  enact- 
ment." 

Philips  V.  Commonwealth,  19  Grat.  (Va.)  485,  relied  on  by  plaintiff, 
may  be  distinguished  by  the  fact  that  the  prosecution  had  been  com- 
menced at  the  time  of  the  repeal.  Discussion  of  the  distinction  would 
not  be  pertinent,  however,  since  this  court  follows  the  latest  construc- 
tion of  the  statute  by  the  state  court,  based  as  it  is  on  the  clearest  prin- 
ciple and  reasoning. 

Even  if  it  be  assumed  that  the  right  to  a  rule  of  evidence  was  in- 
tended to  be  embraced  within  the  protection  of  section  6,  that  statute 
could  not  limit  or  control  the  plainly  expressed  or  implied  contrary 
intention  of  subsequent  legislation ;  and  we  think  the  act  of  1914  does 
clearly  imply  a  contrary  intention.  If  it  does  not  then  it  has  no  sub- 
stantial meaning.  The  act  of  1912  was  general  in  its  terms  and  con- 
ferred upon  claimants  under  the  old  deeds  the  benefit  of  the  presump- 
tion whether  original  holders  or  their  grantees  or  heirs  or  devisees, 
without  distinction  between  those  who  acquired  claims  before  its  pas- 
sage and  those  who  acquired  them  after  its  passage.  One  who  like  the 
plaintiff  purchased  such  a  claim  after  the  act  was  passed  took  only  the 
rights  of  his  grantor ;  and  these  embraced  no  vested  right  to  the  rule 
of  evidence  provided  by  the  statute.  There  is  no  ground  whatever  for 
the  court  to  infer  that  the  L^slature  intended  to  make  subsequent 
grantees  a  favored  class.  To  hold  that  the  repeal  was  intended  to  af- 
fect only  those  who  might  acquire  title  or  claims  after  the  repeal  would 
be  to  make  the  repeal  of  no  practical  effect,  for  there  would  be  few,  if 
any,  transfers  of  such  titles  or  claims  when  the  presiunption  in  their 
favor  would  be  destroyed  by  the  transfer.  Looking  at  the  matter  in 
a  plain  way,  the  legislation  on  its  face  shows  that  the  intention  of  the 
L^slature  was  to  take  away  by  the  repeal  the  presumption  in  every 
case  where  it  had  been  conferred  by  the  act  of  1912.  The  Legislature, 
having  in  prominent  view  the  hardship  sometimes  arising  from  the 
difficmtv  of  proving  the  execution  of  the  old  deeds  referred  to  in  the 
act,  ana  the  authority  under  which  they  were  made,  passed  the  stat- 
ute of  1912.  At  the  next  session  the  Legislature,  upon  reconsideration, 
having  in  prominent  view  the  hardship  resulting  from  the  act  of  1912 
in  unsetUing  the  titles  of  those  who  were  clauning  adversely  to  the 
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old  deeds,  unmistakably  intended  to  noake  the  repeal  coextensive  wiA 
the  act  repealed — ^to  restore  the  rule  of  evidence  in  its  full  scope  and 
application  just  as  it  was  before  the  act  of  1912.  This  being  the 
manifest  intention  of  the  repealing  act,  the  saving  provisions  of  sec- 
tion 6  have  no  application.  In  Town  of  Danville  v.  Pace,  25  Grat. 
CVa.)  1,  18  Am.  Rep.  663,  ^t  was  held  that  construing  sections  5  and 
6  together  the  latter  was  not  applicable  when  inconsistent  with  the 
manifest  intent  of  the  Legislature.  Great  N.  Ry.  v.  U.  S.,  208  U. 
S.  452,  28  Sup.  Ct.  313,  52  L.  Ed.  567. 

We  conclude  (1)  that  section  6  saves  from  the  operation  of  a  repeal- 
ing statute  substantive  claims  and  rights,  but  has  no  application  to  a 
change  by  repeal  of  a  mere  rule  of  evidence ;  and  (2)  that  it  could  not 
bind  a  future  Legislature  which  expressed  a  contrary  intention  in  a 
repealing  statute. 

[5,  8]  The  plaintiff  next  contends  that,  without  regard  to  the  act  of 
1912,  the  court  should  have  admitted  in  evidence  the  tax  deed  as  valid 
because  it  could  not  be  attacked  collaterally  by  the  defendant  who  claim- 
ed under  an  independent  title.  The  fallacy  is  in  assuming  that  the 
defendant  had  to  make  any  attack  on  the  deed.  The  burden  was  on 
the  plaintiff  to  prove  its  title,  and  to  do  this  it  was  necessary  to  prove 
that  the  tax  titie,  one  of  its  links,  was  executed  in  compliance  with 
law.  Retisens  v.  Lawson,  91  Va.  226,  21  S.  E.  347;  Boom  v.  Sim- 
mons, 88  Va.  259,  13  S.  E.  439;  Sulphur  Mines  Co.  of  Va.  v.  Thomp- 
son's Heirs,  93  Va.  293,'  25  S.  E.  232;  Marx  v.  Hanthom,  148  U.  S. 
172,  13  Sup.  Ct.  508,  37  L.  Ed.  410. 

An  objection  to  the  legality  of  a  tax  deed  under  which  plaintiff  claims 
is  not  a  collateral  attack  on  the  deed.  Reusens  v.  Lawson,  91  Va.  226, 
21  S.  E.  347.  When  any  right  is  claimed  under  a  naked  power,  the 
burden  is  'on  the  claimant  to  prove  the  due  execution  of  the  power. 
One  in  adverse  possession  of  land  may  demand  strict  proof  of  the 
execution  of  the  power.  Sulphur  Mines  Co.  oi  Va,  v.  Thompson's 
Heirs,  93  Va.  293,  25  S.  E.  232. 

The  case  of  Munroe  v.  Winegar,  128  Mich.  309,  87  N.  W,  396,  and 
other  cases  relied  on  by  plaintiff,  do  not  apply,  since  they  merely  hold 
the  familiar  doctrine  that  tax  sales,  under  judicial  decrees,  can  only 
be  attacked  by  direct  proceedings  to  set  aside  the  decree. 

[7,  8]  It  is  true  that  both  the  authenticity  and  the  validity  of  a 
deed  purporting  to  be  made  under  a  naked  power,  including  even  a 
tax  deed,  may  be  inferred  from  long  possession  under  it  with  such  fail- 
ure of  the  alleged  defaulting  taxpayer  to  assert  his  title  as  to  show 
acquiescence,  or  estoppel.  Williams  v.  Conger,  125  U.  S.  397,  9  Sup. 
Ct.  793,  33  L.  Ed.  201 ;  Fulkerson  v.  Holmes,  117  U.  S.  389,  6  Sup. 
Ct.  780,  29  L.  Ed.  915 ;  Lenning-s  Ex'r  v.  White,  20  S.  E.  831,  1  Va. 
Dec.  873;  Bowc  v,  Ciw  of  Richmond,  109  Va  254,  64  S.  E.  51;  Ca- 
ruthers  v.  Eldridge's  Ex'r,  12  Grat.  (Va)  670;  Nowlin  v.  Burwell, 
75  Va.  551 ;  Cook  et  al.  v.  Lasher  et  al.,  73  Fed.  701,  19  a  C.  A.  654; 
Van  Gunden  et  al.  v.  Virginia  Coal  &  Iron  Co.,  52  Fed.  838,  3  C.  C.  A. 
294;  Wilson  v.  Snow,  228  U.  S.  217,  33  Sup.  Ct.  487,  57  L.  Ed.  807, 
50  L.  R.  A.  (N.  S.)  604.  The  authorities  are  in  some  confusion  as  to 
what  possession  or  acts  of  ownership  or  acquiescence  by  the  former 
254  F.— 25 
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owner  is  necessary  to  give  the  presumption  of  validity  to  an  ancient 
tax  deed,  or  other  deed  purporting  to  be  executed  under  a  naked  pow- 
er. The  rule  in  Virginia  seems  to  be  that  the  presumption  does  not 
arise  unless  there  has  been  possession  for  sudi  length  of  time  as  would 
presume  any  other  link  in  the  chain  of  title.  Jesse  v.  Preston,  5  Grat 
(Va.)  130;  Allen  v.  Smith,  1  Leigh  (Va.)  231.  We  do  not  think,  how- 
ever, the  plaintiff's  proof  measures  up  even  to  the  most  liberal  rule 
laid  down  in  any  authority.  The  only  evidences  of  possession  were 
that  Joseph  Hagan  went  to  Tazewell  county  in  1833  and  had  surveyed 
some  large  tracts  of  land  including  the  land. in  dispute  lying  entirely  or 
mainly  in  Buchanan  county;  that  in  1837  commissioners  in  the  parti- 
tion suit  of  Joseph  Hagan  v.  Sarah  Purcell  made  an  actual  survey  and 
assigned  one  hundred  thousand  acres  to  each  party;  that  in  1842  or 
1843  Collins  who  was  then  living  on  the  land  agreed  to  hold  it  for 
Culbertson ;  and  that  about  the  same  time  Hagan  placed  one  Looney 
on  another  portion  of  the  land  as  his  agent.  There  was  nothing  to 
show  the  extent  of  their  possessions  or  their  duration  after  1855,  or 
that  either  Collins  or  Looney  ever  acted  in  such  way  as  to  indicate  that 
they  were  agents  for  Culbertson  or  Hagan.  The  presumption  that  a 
possession  once  begun  continues  is  overcome  by  the  fact  diat  with  all 
the  diligence  shown  by  the  plaintiff  not  a  particle  of  evidence  was 
adduced  of  any  act  of  possession  for  more  than  60  years  after  the  al- 
leged agreement  of  Collins  and  Looney  to  hold  for  the  plaintiff's  prede- 
cessors in  title. 

The  evidence,  it  is  true,  tended  to  show  that  neither  Banks  nor 
Smyth,'  nor  any  one  under  them,  had  set  up  any  claim  to  the  land 
since  the  tax  sale.  But  there  was  no  prooi  of  any  affirmative  acts  or 
expressions  of  recognition  of  the  validity  of  the  tax  sale  by  the 
former  owners.  It  is  not  evident  whether  their  inaction  was  due  to 
indifference  because  of  low  estimate  of  value  or  to  acquiescence  in  the 
tax  sale.  We  agfree  #vith  the  District  Court,  therefore,  that  there  was 
no  such  evidence  of  possession  or  acquiescence  by  the  former  owners 
as  to  warrant  the  prestuiption  of  the  validity  of  the  tax  sale. 

[9]  The  recitals  in  an  ancient  tax  deed  do  not  prove  its  authenticity 
or  validity.  Sulphur  Mines  Co.  of  Va.  v.  Thompscm's  Heirs,  93  Va. 
293,  25  S.  E.  232.  A  tax  deed  made  under  judicial  authority  as  in 
Machir  v.  Funk,  90  Va.  284,  18  S.  E.  197,  stands  on  a  different  foot- 
ing under  the  familiar  rule  that  all  presumptions  are  to  be  indulged  in 
favor  of  conveyances  and  other  proceedings  of  a  court  of  competent 
jurisdiction.  Minor's  Tax  Titles,  123.  But  even  in  such  cases  the 
Virginia  court  has  held  that  the  recitals  of  the  deed  are  not  sufficient 
to  show  compliance  with  the  law.  Miller  v.  Williams,  15  Grat.  (Va.) 
213 ;  Walton  v.  Hale,  9  Grat.  (Va.)  194. 

[10]  The  conclusion  that  there  are  no  presumptions  in  favor  of  its 
tax  deed,  left  the  plaintiff's  claim  that  ij;  was  valid  dependent  upon 
proof  of  compliance  with  tax  law  under  which  the  sale  was  made  and 
the  deed  executed.  This  proof  was  lacking  in  several  particulars: 
There  was  no  proof  of  the  assessment;  nor  of  the  published  notice 
of  the  assessment  to  persons  concerned  required  by  sections  13  and  14 
of  the  act  of  1815  (Act  Jan.  9,  1815,  c  21,  3  Stat  169);  nor  of  ad- 
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▼ertisement  that  the  taxes  were  due  and  payable  under  section  26 ; 
nor  of  the  notification  of  the  taxes  due  by  advertisement  in  one  news- 
paper under  section  28;  nor  filing  of  the  list  of  property  sold  in  the 
clerk's  office,  with  a  view  to  its  redemption  by  the  owner,  required 
■by  section  30. 

The  plaintiff  undertook  to  prove  that  the  tax  sale  had  been  adver- 
tised as  required  by  sections  28  and  29  of  Act  Jan.  9,  1815,  as  amended 
by  Act  March  3,  1815  (3  Stat.  230,  c.  91).  The  amendment  requires 
that  the  advertisement  of  the  tax  sale  shall  be  by  publication  "at  least 
once  a  week  for  eight  weeks  in  succession  in  every  newspaper  within 
the  state  in  which  me  laws  of  the  United  States  are  by  public  authority 
published."  In  support  of  the  tax  deed,  plaintiff  contended  that  the 
Richmond  Enquirer  was  the  paper,  and  the  only  paper,  in  which 
the  statute  required  the  advertisement  of  sale,  and  offered  evidence 
tending  to  prove  that  the  sale  was  advertised  in  that  paper.  Whether 
the  Richmond  Enquirer  was  the  proper  mediimi  of  advertisement  was 
a  mixed  question  of  law  and  fact,  fully  discussed  in  the  opinion  below. 
It  seems  to  us  there  can  be  no  doubt  that  the  District  Judge  correctly 
construed  the  statutes.  Designation  of  the  Enquirer  as  the  only  news- 
paper, even  one  of  the  newspapers,  "in  which  the  laws  of  the  United 
States  are  by  public  authority  published,"  was  left  by  the  evidence  at 
least  in  great  doubt,  and  therefore  the  conclusions  ot  fact  by  the  Dis- 
trict Judge  against  the  plaintiff  are  not  subject  to  review  by  this  court. 
This  makes  immaterial  the  question  whether  the  advertisement  was 
in  the  proper  form.  The  statutory  provisions  referred  to  were  man- 
datory because  designed  to  protect  tiie  taxpayer,  and  therefore  proof 
of  compliance  with  them  was  necessary  to  the  validity  of  the  tax  deed. 

[11]  The  plaintiff  next  claims  title  by  operation  of  law  under  the 
familiar  section  3  of  the  act  of  1842  (Acts  1841-42,  c.  13).  The  con- 
tention is  that,  since  neither  Sm)rth  and  Banks,  nor  those  claiming  un- 
der them,  were  assessed  with  taxes  after  1832,  therefore  all  their  title 
to  the  land  was  forfeited  to  the  state ;  that  Joseph  Hagan,  Sarah  Pur- 
cell,  and  James  Culbertson  were  persons  having  "just  claim,"  if  not 
"just  tide,"  to  the  land  under  the  Sm5^h  and  Banks  grant ;  that  they 
paid  the  taxes  which  the  direct  claimants  under  the  Smyth  and  Banks 
patent  should  have  paid ;  and  that'  therefore  all  title  derivative  from 
that  patent  was  vested  in  them,  and  hence  in  the  plaintiff,  their  gran- 
tee. 

The  act  of  1842  provides : 

"And  be  It  farther  enacted,  that  all  the  right,  title  and  interest,  which  Bhall 
be  vested  in  the  commonwealth  In  any  lands  or  lots  lying  west  of  the  Alle- 
gheny Mountains,  by  reason  of  the  nonpayment  of  the  taxes  heretofore  due 
thereon,  or  which  may  become  due  on  or  before  the  first  day  of  January  next, 
or  of  the  failure  of  the  owner  or  owners  thereof  to  cause  the  same  to  be 
entered  on  the  booka  of  the  commissioner  of  the  proper  counties,  and  have 
the  same  charged  with  taxes  according  to  law,  by  virtue  of  the  provisions 
of  the  several  acts  of  assembly  heretofore  enacted,  in  reference  to  delinquent 
and  omitted  lands,  shall  be  and  the  same  are  hereby  absolutely  transferred  to 
and  vested  in  any  person  or  persons  (other  than  those  for  whose  default  the 
same  may  have  been  forfeited,  their  heirs  or  devisees),  for  so  much  as 
such  person  or  persons  may  have  Just  title  or  claim  to,  legal  or  equitable, 
claimed,  held  or  derived  fronn  or  under  any  grant  of  the  commonwealth,  bear- 
ing date  previous  to  the  first  day  of  January,  eighteen  hundred  and  forty- 
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three,  who  shan  have  disdiarged  all  taxes,  duly  assessed  and  AargeA  against 
blm  or  them  upon  such  lands,  and  all  taxes  that  ought  to  have  been  assessed 
or  charged  thereon,  from  the  time  he,  she  or  they  acquired  title  theareto, 
Tvhether  legal  or  eqidtable;  Provided,  that  nothing  in  this  section  contained, 
shall  be  construed  to  lmi>air  the  right  or  tlUe  of  any  person  or  persons  trho 
shall  bona  fide  claim  said  land  by  title,  legal  or  equitable,  derived  from  the 
comvnonwealth,  on  which  the  taxes  have  been  fully  paid  up  according  to 
law,  but  In  all  such  cases  the  parties  shall  be  left  to  the  streng^  of  their 
titles  respectively." 

Joseph  Hagan  and  Sarah  Purcell  were  not  those  for  whose  default 
tne  land  was  forfeited  nor  their  heirs  or  devisees.  Grantees  of  those 
in  default  are  not,  in  terms,  excluded  by  the  statute  f rc«n  the  general 
privilege  of  acquiring  title  by  payment  of  taxes ;  and  the  express  ex- 
clusion of  heirs  and  devisees  indicates  that  it  was  not  the  intention  to 
exclude  grantees.  It  is  true  that  in  Wild's  Lessee  v.  Serpell,  10  Grat 
(Va.)  405,  Levasser  v.  Washburn,  11  Grat.  (Va.)  572,  and  Atkins  v. 
Lewis,  14  Grat.  (Va.)  30,  the  Virginia  court  does  refer  to  a  subsequent 
grantee  as  a  person  who  may  obtain  title  by  payment  of  the  taxes,  but 
the  court  Joes  not  decide  that  only  a  claimant  under  a  patent  differ- 
ent from  that  under  which  the  forfeiture  occurred  can  acquire  title  by 
payment  of  the  taxes.  Where  the  point  was  expressly  involved  the 
West  Virginia  court  in  construing  a  similar  statute  held  that  the  gran- 
tee of  the  defaulting  taxpayer  may  acquire  the  state's  title  by  pay- 
ment of  the  taxes.    State  v.  Collins  et  al.,  48  W.  Va.  64,  35  S.  E.  846. 

But  even  under  this  construction  of  the  statute,  we  do  not  think  the 
plaintiff  can  claim  the  benefit  of  it,  because  it  failed  to  prove  either 
a  "just  title"  or  a  "just  claim."  A  just  title  means  a  title  good  against 
all  the  world.  We  are  unable  to  find  any  definition  of  a  just  claim 
by  the  courts  of  Virginia  or  West  Virginia.  It  evidently  means  some- 
thing more  than  a  mere  asserted  claim.  Having  regard  to  the  context, 
it  must  mean  at  least  a  claim  to  the  land  which  would  be  good  under 
the  same  patent,  but  for  the  paramount  right  forfeited  to  the  state, 
or  an  adverse  right  acquired  under  some  other  patent — a  claim  sus- 
ceptible of  proof  under  some  patent  from  the  state.  As  we  have  seen, 
the  plaintiff  was  not  able  to  show  that  Culbertson  and  others  who  paid 
the  taxes  derived  title  under  any  grant  from  the  state,  and  therefore 
they  could  not  derive  title  by  payment  of  the  taxes  as  the  holders  of 
a  "just  title"  or  a  "just  claim,"  under  the  act  of  1842. 

The  plaintiff  must  fail  under  its  own  evidence  of  title. 

[12, 13]  The  defendant,  in  addition  to  denial  of  plaintiff's  title,  set 
up  two  affirmative  defenses :  First,  that  the  land  was  forfeited  to  the 
state  either  under  the  act  of  1803  or  under  the  act  of  1814,  and  so 
was  not  subject  to  the  federal  tax  of  1816;  that  therefore  the  grant 
of  1861  under  which  he  claims  was  good  against  the  senior  grant  of 
1795,  all  rights  under  the  latter  having  been  forfeited. 

There  is  no  presumption  of  forfeitiu-e.  Under -the  act  of  1803  (2 
Rev.  Code,  528),  land  was  forfeited  to  the  commonwealth  and  made 
subject  to  location  when  the  taxes  remained  unpaid  for  more  than 
two  years.  Section  2  of  the  act  required  publication  of  the  statute  by 
the  auditor  in  the  "Gazette  of  the  PuWic  Printer"  and  in  some  news- 
paper published  at  the  seat  of  the  general  government.    The  general 
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nile  is  that  provisions  for  the  publication  of  statutes  are  directory,  and 
failure  to  comply  with  them  does  not  impair  the  validity  of  the  stat- 
ute. Endlich  on  the  Interpretation  of  Statutes/!  432.  But  in  tiiis 
instance  the  onfy  notice  to  the  defaulting  taxpayer  of  the  impending 
forfeiture  of  his  land  provided  by  the  statute  was  publication  of  the 
statute.  The  publication  was  an  act  not  only  intended,  but  apparently 
necessary,  for  the  protection  of  the  taxpajrer.  It  seems  to  us,  there- 
fore, that  contrary  to  the  general  rule  publication  of  the  statute  should 
be  held  necessary  to  a  forfeiture,  and  that  no  presumption  should  be 
indulged  that  the  auditor  published  it.  The  like  claim  of  the  defend- 
ant of  alleged  forfeiture  under  the  act  of  1814  depends  upon  the  is- 
sue of  fact  as  to  the  proper  assessment  of  the  land  which  was  found  by 
the  District  Judge  adversely  to  the  claim  of  forfeiture,  and  is  there- 
fore not  reviewable  here. 

We  do  not  tmderstand  that  the  defendant  questions  the  finding  of  the 
District  Court  that  under  the  proof  he  cannot  rely  on  outstanding  title 
.  in  Moorehouse,  Ralph,  or  Banks,  or  any  other  third  person. 

[14, 15]  The  defendant's  claim  of  title  by  adverse  possession  pre- 
sents a  difBcult  question  which  arises  in  this  way:  As  early  as  1851 
Silas  Ratliff,  whose  title  defendant  acquired,  established  his  residence 
in  the  vicinity  of  the  land  in  dispute,  using  a  number  of  acres  around 
his  dwelling  for  agricultural  purposes.  This  actual  possession  em- 
braced a  portion  of  a  tract  of  15  acres  granted  to  Ratliff  in  1854.  He 
held  this  actual  possession  until  his  death  in  1896.  On  May  1,  1861, 
he  obtained  a  patent  for  595  acres  adjacent  to  the  15-acre  grant  and 
overlapping  a  portion  of  it.  On  the  same  day,  May  1,  1861,  he  olv 
tained  a  patent  for  673  acres,  including  the  land  in  dispute.  No  part 
of  this  last  patent  adjoined  the  tract  of  15  acres  of  which  Ratliff  had 
actual  possession ;  but  in  1862  a  patent  was  issued  to  him  for  a  tract 
of  163  acres  between  the  595  acres  and  the  land  in  dispute.  Thus  the 
land  in  dispute  was  connected  in  1862  by  unbroken  boundaries  cov- 
ered by  the  color  of  title  of  junior  patents  from  the  state  with  the 
small  tract  in  Ratliff's  actual  possession  from  1851  to  1896.  The  ques- 
tion is  whether  this  pos^ssion  in  contemplation  of  law  extended  to  and 
perfected  his  title  to  the  land  in  dispute,  assuming  that  there  was  no 
actual  possession  for  that  period  shown  under  the  senior  patent.  The 
stay  law  was  operative  in  Virginia  until  January  1,  1869,  but  Silas 
Ratliff's  possession  remained  unbroken  until  his  death  in  1896,  and  if 
the  adverse  possession  relied  on  by  defendant  extends  to  the  land  in 
dispute  it  was  perfected  before  the  commencement  of  llie  action  on 
January  14,  1915. 

It  is  settled  in  Virginia  that  there  can  be  no  adverse  possession  of 
land  in  a  state  of  nature.  Whealton  v.  Doughty,  112  Va.  649,  72 
S.  £.  112.  But  actual  possession  of  a  part  of  a  single  tract  under 
a  junior  patent  extends  to  the  entire  tract,  including  the  portion  still 
in  a  state  of  nature.  When  several  tracts  are  granted  by  different 
patents  to  the  same  person,  and  are  so  situated  that  the^  are  covered 
by  an  unbroken  boundary,  they  are  regarded  as  forming  one  tract, 
and  actual  adverse  possession  for  the  statutory  period  of  any  portion 
of  the  one  tract  thus  formed  from  several  extends  to  the  entire  bound- 
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ary  and  perfects  the  title  to  all  separate  tracts  so  consolidated  into 
one.  In  Overton's  Heirs  v.  Davisson,  1  Grat.  (Va,)  216,  229  (42  Am. 
Dec.  544),  the  rule  is  thus  stated: 

"ABd,  moreover,  that  upon  the  question  of  adversary  possession,  It  Is  ipuna- 
terial  whether  the  land  In  controversy  be  embraced  by  one  or  several  coter- 
minous grants  of  the  older  patentee,  or  one  or  several  cotermlnons  srants  01 
the  younger  patentee ;  In  either  case  the  lands  granted  to  the  same  person  by 
several  patents  must  be  regarded  as  forming  one  entire  tract." 

The  same  rule  is  laid  down  in  Hutchinson  on  Land  Titles,  §  416; 
Virginia  &  Tennessee  C.  &  I.  Co.  v.  Fields,  94  Va.  102,  26  S.  E.  426; 
Roller  V.  Armentrout,  118  Va.  173,  86  S.  E.  906;  Sharp  v.  Shenan- 
doah Furnace  Co.,  100  Va.  27,  40  S.  E.  103;  Rich  v.  Braxton,  158 
U.  S.  375, 15  Sup.  Ct.  1006,  39  L.  Ed.  1022. 

It  is  true  that  in  the  cases  cited  the  patented  land  held  to  be  cov- 
ered by  the  adverse  possession  was  immediately  contiguous  to  the  tract 
on  which  there  was  actual  possession.  But  the  principle  is  the  same, 
namely,  that  the  possession  of  a  part  covers  all  lands  embraced  in  a 
common  boundary  under  patents  from  the  state. 

The  case  of  Harman  v.  Ratliff,  93  Va.  249,  24  S.  E.  1023,  is  dis- 
tinguished by  the  fact  that,  while  the  possession  proved  was  on  a  tract 
contiguous  to  one  of  the  granted  tracts,  it  was  an  entirely  independent 
tract  not  proved  to  be  embraced  in  any  of  the  patents.  The  distinc- 
tion may  be  somewhat  artifidal,  but  we  perc^ve  no  other  ground  of 
reconciliation  of  this  case  with  the  other  cases  cited. 

The  last  question  is  whether  Ratliff's  adverse  possession  was 
broken  by  reacquisition  by  the  state  of  the  entire  tract  covered  by  the 
patent  of  1795.  The  200,000  acres  of  land  embraced  in  the  patent  of 
1795  was  sold  on  October  12,  1886,  for  delinquent  taxes  assessed 
against  Frederick  Pearson  for  the  past  years,  beginning  Feijruary  1, 
1876,  and  bought  by  the  state.  The  state,  by  W.  L,.  Dennis,  clerk, 
conveyed  on  February  17,  1905,  to  Buchanan  Company,  from  which 
plaintiff  derived  title. 

Plaintiff's  position  is  that  the  allied  adverse  possession  set  up  by 
defendant  had  not  matured  in  1876,  when  the  state's  lien  for  taxes 
attached,  that  it  could  not  thereafter  run  agaSnst  that  lien,  and  that 
therefore  the  conveyance  of  the  state  was  not  limited  to  the  title  of 
Pearson  at  the  date  of  the  sale  in  1886,  but  carried  whatever  title  he 
had  in  1876,  when  the  lien  first  attached. 

Under  the  tax  laws  of  Virginia,  as  is  conceded  by  plaintiff's  counsel, 
the  lien  for  taxes  bears  only  upon  the  title  of  the  person  against  whom 
the  Uxes  are  assessed  and  the  tax  title  carries  only  his  title.  As  the 
states  lien  was  limited  to  Pearson's  title  and  its  conveyance  carried 
nothing  more,  and  plaintiff  was  unable  to  show  that  Pearson  had 
title,  it  is  not  in  a  position  to  assert  a  valid  lien  in  favor  of  the  state, 
defeating  defendant's  assertion  of  title  by  adverse  holding  by  another 
under  whom  he  claims. 

[16]  But  waiving  that,  and  assuming  that  Pearson  was  the  real 
owner  and  that  the  state's  lien  for  taxes  was  good  against  the  world, 
the  question  is :  Was  the  lien  for  taxes  assessed  against  the  land  as 
Pearson's,  which  accrued  in  1876,  defeated  by  the  adverse  possession 
of  Ratliff  beginning  in  1869?    Obviously  no  statute  of  limitation  ran 
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against  the  state's  lien  in  favor  of  Pearson,  or  any  one  claiming  in 
privity  with  him.  Cogent  reasons  might  be  stated  in  support  of  the 
validity  of  the  state's  lien  against  an  adverse  possession  of  even  a 
stranger  to  Pearson,  begun,  but  not  consummated,  at  the  time  the  Hen 
attached.  We  are  relieved  of  the  consideration  of  the  question,  how- 
ever, by  the  decision  of  the  Supreme  Court  of  Virginia  in  McClana- 

han's  Adm'r  v.  Norfolk  &  W.  Ry.  Co.,  123  Va. ,  96  S.  E.  453.     There 

the  court  held  that  liens  existing  on  land  were  lost  by  a  possession 
for  the  statutory  period  adverse  to  the  true  owner,  on  tne  ground  that 
the  liens  against  the  true  owner  were  dependent  on  his  title,  that  ad- 
verse possession  conferred,  not  a  derivative,  but  an  independent  par- 
amount, title,  and  that  therefore,  when  the  paramount  title  matured 
by  adverse  possession,  the  former  title  was  lost,  and  with  it  fell  the 
lien,  which  was  dependent  upon  it.  The  court  quoted  with  approval 
the  opinion  of  Judge  McDowell  in  this  case,  laying  down  the  rule 
stated  as  applicable  to  a  lien  for  state  taxes. , 

We  must  therefore  sustain  the  conclusion  of  the  District  Court  that 
title  by  adverse  possession  set  up  by  the  defendant  is  good  against  the 
conveyance  of  the  state  to  the  Buchanan  Company,  based  on  the  sale 
under  its  lien  for  taxes. 

Other  questions  concerning  the  admission  and  rejection  of  docu- 
mentary evidence  are  discussed  in  the  enlightening  opinion  of  the  Dis- 
trict Judge,  and  in  the  comprehensive  arguments  of  counsel.  Without 
respect  to  these  questions,  the  conclusions  we  have  stated  are  de- 
cisive of  the  case. 

Affirmed. 


SANTA  MARINA  CO.  v.  CANADIAN  BANK  OF  COMMERCE.  • 
(Circuit  Court  of  Appeals,  Nlntb  arcuit    October  22,  1918.) 
No.  3118. 

1.  CoKPORATioRS  «=>402 — Repbebentatior  bt  OmoKB— Bank  Checks — In- 

DOBSEIQENTS. 

Indorsementii  of  checks  by  a  corporation's  secretary  are  all  In  effect  in 
the  name  of  payee  corporation  by  Its  secretary,  though,  In  some,  "Com- 
pany" Is  abbreviated  to  "Co.,"  and  "Secretary"  to  "Secy.,"  or  "Sec." 

2.  CoBPOBATioNa  4s>432(12) — Sxcbbtakt— Avthobitt  to  Irdobse  Checks — 

EVIDBNCB. 

Evidence  held  to  show  that  secretary  of  corporation,  with  knowledge 
and  consent  of  its  president  and  board  of  directors,  was  authorized  to  In- 
dorse checks  payable  to  it,  as  for  five  years  he  did. 

3.  Bills  akd  Nona  4=»149 — Checks — ^NKaoriABiUTT — ^"Generai.  Indobsb- 

MBKT." 

Checks  with  "general  Indorsement,"  defined  by  Civ.  Code  Cal.  $  3112, 
as  one  by  which  no  indorsee  is  named,  are  negotiable  Instruments. 

lEd.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  General  Indorsement] 

4.  COBPOBATIONS   €=9414(4) AUTHOBITT   OB"   SECKETABT — INDORSING   CHECKS. 

Authority  of  secretary  of  a  corporation  to  indorse  In  blank  checks  pay- 
able to  it  was  not  limited  by  the  mere  fact  that  its  president  and  board 
of  directors  supposed  he  deposited  them  with  its  bank. 

^sFor  oUisr  cues  lee  uima  topic  &  KET-NUMBEK  in  all  Key-Numbered  DlsesU  A  lodezei 
•RebearlDg  denied  Februair  10,.  1919. 
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8.  Banks  akd  Bankiro  «=9l30(3) — Chkckb — Dcposiia. 

Secretary  of  corporation  taavlng  authority  to  Indorse  In  blank  checfci 
payable  to  It,  title  to  checks  so  Indorsed  passed  on  delivery  to  bis  banJ^ 
when  tendered  by  ^Im  to  It  for  deposit  to  his  own  account,  unless  It  bad 
timely  notice  that  he  had  do  title,  or  it  acted  in  twd  faitli  in  recdTins 
them. 

6.  Banks,  awd  Bankiro  «=3l30(3) — ^DEPOsrrs — ^Estoppei- 

A  corporation,  which  gives  its  secretary  authority  to  indorse  In  blank 
checks  payable  to  It,  is  estopped  to  recover  of  his  bank,  which  acted  in 
good  faith  In  receiving  them  for  deposit  to  his  account. 

7.  Afpeai.  and  Ebbor  ^=>1033(7) — Matters  Beviewable. 

Appeal  frcKD  decree  by  plaintiff  alone  brings  up  for  review  only  wliat 
was  decided  adversely  to  him,  and  not  whether  decree,  so  far  as  favorable 
to  him,  was  err<meou8. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
EHvision  of  the  Northern  EHstrict  of  California;  Benj.  F.  Bledsoe, 
Judge. 

Suit  in  equity  by  the  Santa  Marina  Company  against  the  Canadian 
Bank  of  Commerce.  From  a  decree  for  part  only  of  the  amount 
claimed  (242  Fed.  142),  plaintiff  appeals.    Affirmed. 

E.  W.  McGraw  and  J.  E.  Barry,  both  of  San  Francisco,  Cal.,  for  ap- 
pellant. 

Gavin  McNab,  R.  P.  Henshall,  and  Nat  Schmulowitz,  all  of  San 
Fransciso,  Cal.,  for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

MORROW,  Circuit  Judge.  This  is  a  suit  in  equity,  in  which  the  ap- 
pellant, the  Santa  Marina  Company,  as  plaintiff,  brought  suit  against 
the  appellee,  the  Canadian  Bank  of  Commerce,  as  defendant,  to  obtain 
a  decree  declaring  the  defendant  the  trustee  of  a  fund  amounting  to 
$6,775.98. 

One  R.  T.  Hooper  was  the  secretary  of  the  plaintiff  corporation 
from  September  21,  1906,  until  he  resigned,  on  March  17,  1913.  Dur- 
ing this  period  the  plaintiff  was  the  owner  of  two  pieces  of  property 
located  in  the  city  of  San  Francisco.  One  piece  is  referred  to  in  the 
testimony  as  the  "Santa  Marina  Building";  the  other,  as  the  "Front 
Street  Building."  The  first  yielded  to  3ie  plaintiff  an  income  from 
rentals  amounting  approximately  to  $4,000  per  month ;  the  other  rental 
amounting  to  about  $300  per  month.  Two  real,  estate  firms  in  San 
Francisco  acted  as  the  agent  of  the  plaintiff  in  collecting  the  rents  from 
these  two  buildings,  respectively ;  the  rents  being  paid  in  checks  drawn 
by  the  agents  in  favor  of  the  plaintiff,  and  delivered  to  Hooper  as 
secretary  of  the  plaintiff.  His  function  was  to  indorse  these  checks 
and  deposit  them  to  the  credit  of  the  plaintiff  in  its  bank,  which  at  first 
was  the  Mercantile  Trust  Company  of  San  Francisco,  and  afterwards 
the  Mercantile  National  Bank  of  San  Francisco.  His  failure  to  so  de- 
posit 21  "Checks,  amounting  to  $6,775.98,  and  his  action  in  depositing 
them  to  his  own  credit  with  the  defendant,  has  given  rise  to  the  pres- 
ent controversy. 

These  21  checks  are  identified  as  having  been  drawn  by  Bovee,  Toy 
&  Co.,  plaintiff's  agent  in  collecting  the  rents  from  the  Front  Street 

9=>FoT  otber  caaes  lea  sam»  topic  &  KBV-NUMBBR  In  all  Ker-Mumbered  Dlceeta  A  Index* 
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Building.  They  were  drawn  in  favor  of  plaintiff  on  the  Bank  of  Cali- 
fornia, and  delivered  to  Hooper  as  the  secretary  of  the  plaintiff,  who 
indorsed  them  in  blank  in  plcuntilFs  name  and  deposited  them  to  his 
own  credit  in  the  defendant  bank.  The  defendant  in  the  usual  course 
of  business  passed  these  checks  through  the  clearing  house,  and  they 
-were  paid  by  the  Bank  of  California.  The  first  check  was  deposited 
by  Hooper  with  the  defendant  on  December  31,  1907,  and  the  last  on 
March  23,  1911.  Hooper  was  elected  secretary  of  the  plaintiff  Sep- 
tember 21,  1906,  and  resigned  March  17,  1913.  The  plaintiff  did  not 
discover  that  Hooper  had  deposited  these  checks  with  the  defendant 
until  April  2,  1913.    This  suit  was  commenced  January  26,  1914. 

[1]  In  the  allegations  of  the  complaint  it  is  alleged  that  each  check 
■was  drawn  in  favor  of  the  Santa  Marina  Company.  In  12  checks, 
the  indorsement  appeared  to  be  the  "Santa  Marina  Company,"  and 
in  9  the  indorsement  is  "Santa  Marina  Co."  It  is  alleged  with  respect 
to  each  separate  check  that  the  indorsement  was  made  by  R.  T.  Hooper, 
and  it  so  appears  in  the  indorsements  set  out  in  the  record.  In  5 
indorsements  R.  T.  Hooper  adds  the  title  of  his  authority  as  "Sec- 
retary^'; in  11  he  abbreviates  it  as  "Secy.,"  and  in  3  as  "Sec."  These 
variations  in  the  form  of  the  indorsements  on  the  checks  are  of  no 
significance  in  the  routine  of  passing  title  to  checks  in  the  banking 
business.  They  were  all  in  effect  the  indorsements  of  the  name  of  the 
"Santa  Marina  Company,  by  R.  T.  Hooper,  Secretary,"  and  would  be 
so  recognized  in  any  business  transaction. 

[2,3]  This  is  a  suit  in  equity,  in  which  the  plaintiff  seeks  to  re- 
cover upon  the  charge  that  the  defendant  was  a  trustee  for  the  plain- 
tiff for  the  sums  of  money  represented  by  these  checks.  To  raise 
such  a  trust  it  was  necessary  for  the  plaintiff,  to  allege  that  Hooper, 
without  the  knowledge  and  consent  of  the  plaintiff,  had  indorsed  the 
checks  in  the  name  of  the  plaintiff  and  deposited  them  to  his  own 
credit  with  the  defendant.  It  was  also  necessary  to  allege  that  the  de- 
fendant, well  knowing  that  said  checks  and  the  moneys  they  repre- 
sented were  the  property  of  the  plaintiff,  placed  the  same  to  the  per- 
sonal account  of  Hooper.  In  the  complaint  the  plaintiff  so  alleges  with 
respect  to  each  of  the  checks.  In  defendant's  answer  these  allegations 
are  specifically  denied,  raising  an  issue  which  we  think  is  the  con- 
trolling question  in  this  case. 

Hooper  was  the  secretary  of  the  plaintiff,  and  in  that  capacity  he 
indorsed  the  checks.  Mr.  E.  W.  Hopkins,  the  president  of  the  plain- 
tiff corporation  during  the  time  Hooper  was  its  secretary,  testified  that 
the  duties  of  the  latter  "were  to  take  care  of  the  accounts  of  the  cor- 
poration and  take  care  of  its  cash,  etc."  He  supposed  that  Hooper's 
authority  as  secretary  "was  the  usual  authority  that  secretaries  have." 
The  by-laws  of  the  corporation  provided  that  the  board  of  directors 
should  elect  a  secretary,  whose  duties  were  specified  in  several  par- 
tfculars ;  among  other  things  it  was  provided : 

"He  shall  keep  proper  account  books,  countersign  all  checks  drawn  upon 
the  treasury,  and  discharge  such  other  duties  as  pertain  to  his  office  and  ar» 
Iffe8<»ibed  by  the  board  of  directors." 
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Hopkins  testified: 

"I  most  have  known  that  be  [Hooper]  was  receiving  checks  from  Bov«e, 
Toy  &  Co.  on  acconnt  of  the  rents.  The  money  of  the  Santa  Marina  Company 
was  supposed  to  be  deposited  with  the  Mercantile  Trust  Company,  and  snbse- 
quently  with  the  Mercantile  National  Bank.  No  other  place  was  authorized 
for  sudi  deposits.  I  cannot  tell  you  whether  authority  was  given  Hooper 
to  indorse  checks  of  the  Santa  Marina  Company  with  the  Mercantile  Na- 
tional Bank,  specially  by  resolution,  or  not  •  *  *  I  believed  he  was  in- 
dorsing checks  and  depositing  them  with  the  Mercantile  National  Bank.  1 
never  objected  to  his  doing  so.  do  not  know  U  any  otiier  director  objected 
to  it" 

H.  A;  Ct^gins,  a  director  of  the  plaintiff  corporation  and  the  suc- 
cessor of  Hooper  as  its  secretary,  testified  that  he  "believed  Hooper 
had  no  authority  to  deposit  checks  with  the  Canadian  Bank  of  Com- 
merce," and  he  believed  Hooper  was  "supposed  to  deposit  all  checks 
in  the  Mercantile  National  Bank."  That  Hooper  was  authorized  to 
indorse  checks  with  the  knowledge  and  consent  of  the  president  and 
board  of  directors  of  the  corporation  is  established  by  this  testimony, 
and  by  the  fact  that  he  did  so  in  transacting  plaintiff's  business  for  the 
period  of  more  than  five  years.  The  checks  deposited  with  the  defend- 
ant by  Hooper  were  negotiable  instruments.  The  indorsements  were 
general  (section  3112,  California  Civil  Code),  and  were  made  by  author- 
ity. 

[4,  6]  It  is  true  plaintiffs  president  and  board  of  directors  supposed 
Hooper  deposited  the  checks  with  plaintiff's  banks,  but  this  was  far 
from  so  limiting  his  authority.  His  authority  to  indorse  the  checks  in 
blank  was  complete.  Where  he  should  deposit  the  checks  was  another 
matter,  concemmg  which  there  was  no  express  restriction.  Plaintiff's 
officers  may  have  supposed  that  they  had  limited  his  authority  to  the 
depositing  of  the  checks  in  plaintiff^'s  bank,  but  there  is  no  evidence 
that  they  actually  did  so,  or  that  they  required  him  to  so  indorse  plain- 
tiff's checks.  It  follows  that,  when  Hooper  tendered  the  checks  in 
question  to  the  defendant  for  deposit  to  the  credit  of  his  own  accoimt, 
the  title  passed  on  delivery,  unless  defendant  had  timely  notice  that 
Hooper  had  no  title  to  them,  or  there  was  some  act  of  bad  faith  on 
the  part  of  the  defendant  in  receiving  the  checks.  There  is  no  such 
evidence  in  the  record. 

In  Murray  v.  Lardner,  2  Wall.  (69  U.  S.)  110,  17  L.  Ed.  857,  the 
Supreme  Court  had  before  it  the  question  of  the  title  to  certain  coupon 
bonds  payable  to  bearer,  which  had  been  stolen  from  the  defendant  in 
error  and  pledged  to  the  plaintiff  in  error  for  a  loan.  The  court  re- 
viewed the  decisions  upon  the  transfer  of  commercial  or  negotiable 
paper,  and  concluded  by  stating  the  following  propositions : 

"The  possession  of  such  paper  carries  the  title  with  It  to  the  holder.  The 
pbssession  and  title  are  one  and  Inseparable.'  The  party  who  takes  It  before 
due  for  a  valuable  consideration,  without  knowledge  of  any  detect  of  title, 
and  in  good  faith,  holds  It  by  a  title  valid  against  all  the  world.  ■ 

"Suspicion  of  defect  of  title,  or  the  knowledge  of  circumstances  which  would 
excite  such  suspicion  in  tlie  mlsd  of  a  prud«it  man,  or  gross  ne^lgence  on 
the  part  of  the  taker,  at  the  time  of  the  transfer,  will  not  defeat  bis  title. 
That  result  can  be  produced  only  by  bad  ftdtfa  on  his  part" 


Digitized  by 


Google 


BANTl   MARINA  OO.  V.  CAKADIAN  BAITK  OF  OOHHEBCB  395 

In  Hotchkiss  v.  National  Bank,  21  WaU.  (88  U,  S.)  354,  359,  22  h. 
Ed.  645,  the  controversy  also  related  to  the  title  to  certain  coupon 
tvonds  stolen  from  the  owner  and  pledged  as  collateral  securities.  The 
court  said : 

'The  law  la  well  settled  that  a  party  who  takes  negotlBlAe  foper  before  due 
for  a  valuable  conalderatlon,  without  knowledge  of  any  defect  of  title,  in  good 
faith,  can  hold  It  against  all  the  world.  A  suspicion  that  there  Is  a  defect  of 
title  in  the  holder,  or  a  knowledge  of  circumstances  that  might  excite  such  bua- 
piclon  in  the  mind  of  a  cautious  person,  or  even  gross  negligence  at  the  time, 
will  not  defeat  the  title  of  the  purchaser.  That  result  can  be  produced  Mily 
t>y  bad  faith,  which  implies  guilty  knowledge  or  willful  ignorance,  and  the 
bvirden  of  proof  lies  on  the  assailant  of  the  title.  It  was  so  expressly  held  by 
tbia  court  in  Murray  v.  Lardner,  2  Wall.  110,  IT  L.  Ed.  857." 

In  Shaw  r.  Raih-oad  Co.,  101  U.  S.  563,  25  I/.  Ed.  892,  the  contro- 
versy related  to  an  indorsed  bill  of  lading.  For  the  purpose  of  dis- 
tinguishing the  transfer  of  such  an  instrument  from  the  transfer  of 
a  bill  of  exchange  or  promissory  note,  the  court  said  of  the  latter : 

"They  are  representattres  of  money,  drcnlatliig  in  the  commercial  world  as 
evldenoe  of  money,  'of  which  any  person  in  lawful  possession  may  avail 
blmself  to  pay  debts  or  make  purchases  or  make  remittances  of  money  from 
one  country  to  another,  or  to  remote  places  in  the  same  country.  Hence,  as  - 
said  by  Story,  J.,  it  has  become  a  general  rule  of  the  commercial  world  to 
bold  bills  of  exchange  as  in  some  sort  sacred  instruments  in  favor  of  bona  fide 
bolders  for  a  valuable  consideration  without  notice.'  Without  such  a  holding 
they  could  not  perform  their  peculiar  functions.  It  is  for  this  reason  it  is 
held  that  U  a  W\  or  note,  indorsed  in  blank  or  payable  to  bearer,  be  lost  or 
stolen,  and  be  purchased  from  the  finder  or  thief,  •  •  •  the  bona  fide  pur- 
chaser may  hold  it  against  the  true  owner.  He  may  hold  it,  though  he  took 
It  negligently,  and  when  there  were  suspicious  circumstances  attending  the 
transfer.  Nothing  short  of  actual  or  constructive  notice  that  the  instrument 
is  not  the  property  of  the  person  who  offers  to  sell  It — that  is,  nothing  shoH  of 
mala  fides — will  defeat  his  ri^t  The  rule  is  the  same  as  that  which  pro- 
tects the  bona  fide  indorser  of  a  bill  or  note  purchased  for  value  from  the 
true  owner.    The  purchaser  is  not  bound  to  l<K»k  beyond  the  Instrument." 

In  Swift  V.  Smith,  102  U.  S.  442,  444,  26  L,.  Ed.  193,  the  question 
related  to  the  transfer  of  an  indorsed  promissory  note.  The  Supreme 
Court  said : 

"One  who  purchases  such  paper  from  another,  who  is  apparently  the  owner, 
giving  a  consideration  for  it,  obtains  a  good  titte,  though  he  may  know  facts 
and  circumstances  that  cause  him  to  suspect,  or  would  cause  one  of  ordinary 
prudence  to  suspect,  that  the  person  from  whom  he  obtained  it  had  no  in- 
terest in  it,  or  authority  to  use  it  for  his  own  benefit,  and  though  by  ordinary 
diligence  he  could  have  ascertained  those  facts.  *  *  *  He  can  lose  his 
rit^t  only  by  actual  notice  or  bad  faith." 

In  First  National  Bank  v.  Moore,  148  Fed.  953,  78  C.  C.  A.  581,  in 
this  court,  the  question  related  to  the  title  to  certain  promissory  notes 
alleged  to  have  been  given  to  the  original  holder  without  consideration. 
Assigned  to  the  plaintiff  in  error,  the  question  was  whether  the  pur- 
chaser was  deprived  of  his  character  of  purchaser  in  good  faith  by 
proof  that  he  took  the  note  with  knowledge  of  such  circumstances  as 
ought  to  have  put  an  ordinary  man  on  inquiry  to  ascertain  the  facts. 
The  court  cites  a  number  of  cases,  among  others  Murray  v.  Lardner, 
supra,  and  Hotchkiss  v.  National  Bank,  supra,  to  the  effect  that  to 
defeat  a  recovery  by  an  indorsee  of  a  promissory  note  for  value  before 
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maturity,  on  the  ground  that  the  note  was  given  without  consideration 
or  was  obtained  by  fraud,  the  burden  rests  upon  the  indorsee  to  prove 
that  the  holder  had  knowledge  of  such  fact  or  was  chargeable  with 
bad  faith. 

There  is  no  evidence  that  defendant  had  any  notice  that  the  checks 
deposited  hy  Hooper  were  not  his  property,  and  there  is  no  evidence 
of  bad  faith  on  the  part  of  the  defendant  in  the  transaction.  Upon 
the  controlling  question  in  the  case  plaintiff  has  therefore  failed  to 
furnish  the  proof  required  to  sustain  tfie  action. 

[6]  There  is,  moreover,  a  well-established  principle  of  equitable  es- 
toppel applicable  to  this  case.  It  is  found  in  numerous  cases.  In  the 
leading  case  of  McNeil  v.  Tenth  National  Bank,  46  N.  Y.  325,  7  Am. 
Rep.  341,  the  Court  of  Appeals  of  New  York  states  it  as  follows: 

"That  where  the  trne  owner  holds  out  another,  or  allows  him  to  appear, 
as  the  owner  of,  or  as  having  full  power  of  dl8i>osltlon  over,  the  property,  and 
Innocent  third  parties  are  thus  led  Into  dealing  with  such  apparent  owner,  thef 
will  be  protected. 

"Their  rights  in  audi  cases  do  not  depend  upon  the  actnal  title  or  anfhority 
of  the  party  with  whom  they  deal  directly,  but  are  derived  from  the  act  of 
the  real  owner,  which  precludes  him  from  disputing,  as  against  them,  the 
■  existence  of  the  title  or  power  which,  through  negligence  or  mlstakoi  confi- 
dence, he  caused  or  allowed  to  appear  to  be  vested  In  the  party  making  the 
conveyance." 

In  Cluett  V.  Couture,  140  App.  Div.  830,  125  N.  Y.  Supp.  813,  it 
was  held  that,  where  a  principal  granted  full  power  to  his  agent  to 
indorse  checks  in  blank  by  writing  the  principal's  name  on  the  back 
without  any  restrictive  words,  but  required  him  to  deposit  them  in 
a  b^nk  to  the  credit  of  the  principal,  any  departure  by  the  agent  from 
the  authority  was  a  mere  diversion  of  a  negotiable  instrument  from  an 
authorized  use,  and  where  a  loss  occurred  it  must  fall  on  the  principal, 
rather  than  on  the  holder,  who  took  the  check  in  good  faith  and  with- 
out any  information  or  knowledge  that  the  agent  did  not  have  authority 
to  use  the  check  for  the  purpose  and  in  the  maimer  in  which  he  used 
the  same. 

The  same  principle  is  stated  more  concisely,  but  with  equal  clearness, 
by  Mr.  Justice  Day,  speaking  for  the  Supreme  Court,  in  National  Safe 
Deposit  Co.  V.  Hibhs,  229  U.  S.  391,  33  Sup.  Ct.  818,  57  L.  Ed.  1241: 

"In  such  case  we  think  the  principles  whidi  underlie  equitable  estoppel 
p'lnce  the  loss  upon  him  whose  misplaced  confidence  has  made  the  wrong 
possible." 

In  the  late  case  of  Arcade  Realty  Co.  v.  Bank  of  Commerce  (CaL 
App.),  the  court  applied  this  doctrine  in  a  case  almost  identical  with 
the  present  case.    The  syllabus  of  that  case  is  as  follows : 

"Where  the  owner  of  a  buUding  knowingly  permits  its  agent  to  Indorse  iti 
name  upon  checks  given  in  payment  of  rent,  and  to  deposit  them  In  his  own 
bank,  the  agent  thereafter  remitting  by  his  personal  check,  and  this  practice 
continued  over  a  period  of  16  months,  the  owner  created  and  vested  in  such 
agent  ostensible  authority  to  indorse  its  name  upon  the  checks,  and  the 
bank  making  payments  on  the  checks  so  indorsed  would  not  be  liable  to  sacb 
owner."* 

The  plaintiff,  through  mistaken  confidence  in  Hooper,  gave  him  au- 
thority as  its  secretary  to  indorse  checks  without  restriction,  which 

■  For  new  oplDlon  by  Calltornla  Supreme  Court,  see  Iffl  Pac.  66. 
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made  the  wrong  possible  in  these  transactions,  and  under  the  rule  of 
equitable  estoppel  it  cannot  recover. 

£  7  3  The  decree  of  the  court  below  is  in  accordance  with  the  law  of 
Tieg-otiable  paper  and  the  rule  of  equitable  estoppel  as  here  stated,  ex- 
cept as  to  certain  checks,  amounting  In  the  aggregate  to  $1,666.35,  for 
which  a  decree  was  entered  in  favor  of  the  plaintiff.  As  to  these 
checks,  the  court  found  that  they  were  deposited  at  a  time  when 
Hooper  was  indebted  to  the  defendant  bank  in  certain  overdrafts,  and 
that  the  defendant  appropriated  the  proceeds  of  such  checks  in  satis- 
faction of  such  overdrafts,  thereby  becoming  liable  to  plaintiff  in  that 
amount. 

From  this  decree  both  parties  to  the  suit  had  the  right  to  appeal  to 
this  court.     Plaintiff  appealed.     The  defendant  did  not.     An  appeal 
brings  up  for  review  only  that  which  was  decided  adversely  to  the  ap- 
pellant.   Loudon  V.  Taxing  District,  104  U.  S.  771-774,  26  ly.  Ed.  923 ; 
Cherokee  Nation  v.  Blackfeather,  155  U.  S.  218-221,  15  Sup.  Ct. 
63.  39  L.  Ed.  126;  Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S.  618- 
621,  24  Sup.  Ct.  784,  48  L.  Ed.  1142;  Southern  Pine  Co.  v.  Ward,  208 
U.  S.  126-137,  28  Sup.  Ct.  239,  52  L.  Ed.  420 ;  O'Neil  v.  Wolcott  Min- 
ing Co.,  174  Fed.  527-535,  98  C.  C.  A.  309,  27  L.  R.  A.  (N.  S.)  200; 
Swager  V.  Smith,  194  Fed.  762-765,  114  C.  C.  A.  482;  Sanborn-Cutting 
Co.  v.  Paine,  244  Fed.  672-681,  157  C.  C.  A.  120. 

The  correctness  of  that  part  of  the  decree  in  favor  of  the  plaintiff 
for  $1,666.35  is  therefore  not  a  question  before  this  court. 

This  conclusion  renders  it  unnecessary  for  us  to  consider  the  de- 
fense that  the  plaintiff  is  chargeable  with  laches  in  the-  prosecution  of 
this  suit,  and  the  further  defense  that  plaintiff's  claim  has  been  fully 
satisfied  in  certain  direct  suits  and  judgments  against  Hooper. 
The  decree  of  the  lower  court  is  affirmed. 

GILBERT  and  HUNT,  Circuit  Judges,  concur  in  the  result. 


THE  KOBEA  MARU  (two  cases). 

(Olrcnlt  Conrt  of  Appeals,  Ninth  drcait    October  11,  IftLS.) 

No&  3U4,  3116. 

1.  SHippnro  «s>166(l) — Oarbiasb  of  Passxnobbs — Pkbsoitai,  ISTomsB — Mbd- 

ICAL  TKEATUKNT.  ^ 

A  ship  Is  liable  for  tbe  incompetence  and  unskUlfulness  of  its  physician 
and  surgeon  In  treatment  of  an  injured  passenger  only  when  it  failed  to 
"    exercise  reasonable  care  In  his  employment. 

2,  Cabbiebs  iS=»280(1) — Carbiaoe  or  Passknqbbs — Injxtbt  to  Pasbenoebb. 

The  duty  of  a  carrier  to  a  passenger  is  the  same,  whether  liability  is 
Claimed  as  a  breach  of  c<mtract  or  as  a  failure  to  perform  the  duty  of 
a  carrier. 

8.  Cabbiebs  «=»280(1) — Cabbiaoe  or  PASBENOBBa— Dvtt  or  Cabb. 

Although  a  carrier  does  not  Insure  that  a  passenger  will  be  carried 
safely,  still  it  is  bound  to  exercise  as  high  a  degree  of  care,  skill,  and  dili- 
gence in  receiving  a  passenger,  conveying  him  to  his  destination,  and 
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aettlng  him  down  safely  as  the  means  of  conveyance  employed  and  the 
drcumstances  of  the  case  will  permit. 

4.  Shipfino  «=>166(3) — ^Ihjubt  to  Passenoebs — Asstjmftion  of  Risk. 

Passengers  on  a  steamship,  In  Kolng  upon  deck  for  air  and  exerds^ 
as  was  customary,  did  not  afisume  the  risk,  unless  the  danger  was  appar- 
ent and  obvious  to  them,  exefdslng  reasonable  care  for  tbelr  own 
safety,  or  unless  warned  by  the  officers  of  the  danger. 

6.  Shipping  ^9l66(l) — Cabkiaob  or  Pasbknokss — ^Neoi<ect  of  Injitsed  Fab- 
sen  gebs. 

Failure  of  a  ship's  surgeon  to  treat  one  of  two  injured  paeaeagers  ai 
all,  although  requested  to  do  so,  and  treatment  of  the  other  for  a  contused 
wound,  when  there  was  a  compound  fracture  of  a  bone  of  her  leg,  k<U 
negligence,  for  which  the  ship  was  liable 

Appeal  from  the  District  Court  of  the  United  States  for  the  Ter- 
ritory of  Hawaii;  Horace  W.  Vaughan,  Judge. 

Suits  in  admiralty  by  Uto  Yenobi  and  by  Omito  Itokazu  against 
the  Japanese  steamship  Korea  Maru.  Decrees  for  libelants,  and  claim- 
ant appeals.    Affirmed. 

Smith,  Warren  &  Whitney,  William  O.  Smith,  and  L.  J.  Warren, 
all  of  Honolulu,  T.  H.,  and  Samuel  Knight,  of  San  Francisco,  CaL, 
for  appellants. 

George  A.  Davis  and  Charles  S.  Davis,  both  of  Honolulu,  T.  H., 
for  appellees. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

MORROW,  Circuit  Judge.  The  libels  charge  the  breach  of  a  ma- 
rine contract  in  the  failure  of  the  owners  and  officers  of  the  steamship 
Korea  Maru  to  carry  the  libelants  safely  and  without  injury  from 
the  port  of  Kobe,  in  the  empire  of  Japan,  to  the  port  of  Honolulu, 
in  the  district  and  territory  of  Hawaii,  in  the  United  States.  The 
two  suits  arise  upon  substantially  the  same  state  of  facts,  involving 
the  same  issues,  and  were  heard  together,  both  in  the  lower  court  and 
here,  and  will  be  so  treated  in  this  opinion. 

It  is  alleged  that  the  libelants  were  passengers  for  hire  on  the  Jap- 
anese steamship  Korea  Maru,  leaving  the  port  of  Kobe,  empire  of 
Japan,  on  the  6th  day  of  December,  1916,  and  being  third-class  or 
steerage  passengers  on  that  boat;  that  the  Korea  Maru  was  at  that 
time  engaged  in  carrying  passengers,  mail,  and  freight  from  divers 
ports  and  places  in  the  republic  of  China,  the  empire  of  Japan,  and 
other  ports  and  places,  to  the  port  of  Honolulu,  territory  of  Hawaii, 
and  San  Francisco,  state  of  California;  that  on  or  about  the  Ilth 
day  of  December,  1916,  while  said  steamship  was  upon  the  high  seas, 
the  libelants  were  compelled  by  reason  of  the  stifling  condition  of 
their  quarters,  the  heat  and  impure  air,  to  go  from  their  quarters  up 
to  and  upon  the  lower  deck  of  the' vessel;  that  while  on  the  deck, 
and  during  heavy  weather,  and  while  a  heavy  swell  and  a  high  sea  was 
running,  they  were  struck  by  a  wave,  which  swept  over  and  across 
the  dedc  of  the  steariiship,  and  fell  witii  great  force  and  violence  upon 
the  deck  of  the  steamship,  throwing  libelants  down ;  that  the  libelant 
Uto  Yenobi  suffered  a  fracture  of  the  metatarsel  bone  of  the  right  foot, 
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and  the  libelant  Omito  Itokazu  suffered  a  compound  fracture  of  tte  tib- 
ia of  her  right  1^  and  was  otherwise  bruis»i  and  injured;  that  nei- 
ther libelant  received  any  proper  medical  care  after  the  injuries  com- 
plained of;  and  that  said  injuries  were  caused  by  the  negligence  of 
the  ai^ellants,  in  not  warning  the  libelants  that  it  was  dangerous  and 
unsafe  at  that  time  to  go  on  the  deck  of  the  vessel,  and  in  failing  to 
provide  safety  appliances  on  the  deck,  and  in  allowing  the  libelants  to 
go  upon  the  deck  of  the  steamship  without  taking  the  necessary  pre- 
cautions for  the  safety  of  the  passengers. 

During  the  trial,  the  libel  in  case  No.  3114  was  amended,  charging 
that  the  claimant  employed  an  unskillful  and  incompetent  physician 
and  surgeon,  who  wholly  failed  and  neglected  to  attend  and  treat  the 
libelant  Uto  Yenobi,  and  by  reason  of  such  neglect  libelant  suffered 
great  hardship  and  pain.  The  libel  in  case  No.  3115  was  also  amended, 
jn  which  the  claimant  is  charged  with  the  employment  of  an  unskill- 
ful and  incompetent  physician  and  surgeon,  who  treated  the  broken 
leg  of  Omito  Itokazu  as  an  ordinary  contused  wound,  and  not  as 
a  broken  1^,  by  reason  of  which  unskillful  and  incompetent  treatment 
the  libelant  suffered  great  hardship  and  pain. 

[1]  With  respect  to  the  charge  contained  in  these  amendments, 
that  the  physician  and  surgeon  neglected  the  libelants,  we  are  of  the 
opinion  that  such  neglect  was  an  element  in  the  general  charge  of 
neglect  for  which  the  vessel  was  liable ;  but  with  respect  to  the  charge 
that  the  physician  and  surgeon  was  incompetent  and  unskillful  in  the 
treatment  of  Omito  Itokazu  we  are  of  the  opinion  that  the  vessel 
was  only  liable  when  the  claimant  failed  to  tJike  reasonable  care  in 
the  employment  of  such  an  officer  on  board  the  vessel.     Hutchins 

v.  American  Steamship  Great  Northern,  251  Fed.  826, C.  C.  A. . 

It  is  not  charged  in  either  of  the  libels  or  the  amendments  that  the 
claimant  was  negligent  in  the  selection  of,  or  in  the  employment  of,  the 
physician  and  surgeon,  or  that  his  incompetency  or  lack  of  skill,  as 
charged,  was  known  to  the  claimant  at  the  time  of  his  engagement,  or 
that  his  incompetency  and  lack  of  skill,  as  charged,  was  subsequendy 
ascertained  by  the  claimant,  and  that  with  such  knowledge  he  was  re- 
tained as  an  employe  of  the  vessel.  In  the  absence  of  such  a  charge, 
and  competent  evidence  to  sustain  it,  we  pass  over  the  evidence  relating 
to  the  lack  of  skill  and  competency  on  the  part  of  the  physician  and 
surgeon  in  the  treatment  of  Omito  Itokazu. 

[2J  We  come,  then,  to  the  general  charge  of  negligence,  the  char- 
acter of  which,  with  respect  to  the  duty  of  the  earner  to  a  passenger, 
is  the  same,  whether  the  liability  of  the  carrier  is  claimed  as  a  breach 
of  contract  or  as  a  failure  to  perform  the  duty  of  a^  carrier. 

[3]  The  care  required  of  a  carrier  in  transporting  passengers,  and 
its  consequent  liability,  is  sufficiently  stated  for  the  present  purpose 
under  the  general  rule  that,  although  the  carrier  does  not  insure  that 
the  passenger  will  be  carried  safely,  still  it  is  bound  to  exercise  as 
high  a  degree  of  care,  skill,  and  diligence  in  receiving  a  passenger, 
conveying  him  to  his  destination,  and  setting  him  down  safely,  as  the 
means  of  conveyance  employed  and  the  circumstances  of  the  case  will 
permit.    10  Corpus  Juris,  854. 
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The  testimony  relating  to  the  weather  conditions  on  board  tfie  tcs- 
jel  at  the  time  of  the  accident  is  conflicting.  The  chief  officer  testi- 
fied that  the  weather  was  not  bad,  that  the  ship  did  not  roll  much,  and 
that  he  did  not  think  the  sea  was  so  rough  that  it  was  dangerous  for 
passengers  to  be  on  deck.  He  said  the  spray  came  on  deck,  but  wi 
wave  came  over.  He  testified,  further,  that  there  was  a  standing 
order  given  that  the  passengers  were  not  to  go  up  on  dedc  when  i: 
was  in  any  way  rough,  because  it  was  dangerous. 

The  head  steward  testified  that  he  saw  Ae  libelants  pass  his  roox. 
going  in  the  direction  of  the  upper  deck,  just  before  the  accidat, 
and  he  warned  them  then  that  they  must  not  go  up.    He  said  to  them: 

"It  Is  rough,  and  tbe  spray  is  coming  over  the  deck,"  "and  that  the  sei 
was  rough,  and  not  to  go  up  on  deck ;"  "that  it  was  dangerous,  and  for  tba; 
reason  not  to  go  up  on  deck." 

He  subsequently  modified  his  testimony  to  the  eflfect  that  he  did 
not  say  to  the  libelants  that  it  was  dangerous,  but  that  he  said  it  wa; 
dark,  and  the  spray  would  come  on  deck,  and  that  they  would  ge! 
wet.  A  steerage  boy  testified  that  the  steward  told  him  to  tell  tk 
passengers  that  the  weather  was  bad,  and  it  would  be  dangerous 
f cr  the  passengers  to  go  up  on  deck,  and  he  says  he  so  told  the  libel- 
ants. 

The  libelants  testified  that  they  were  not  warned  not  to  go  on 
deck,  and  they  were  not  told  it  was  dangerous.  A  female  com- 
panion, who  was  with  the  libelants,  and  who  went  up  on  deck  wit'- 
them  and  was  struck  down  at  the  same  time,  testified  that  she  heard 
no  wai.iing  that  it  was  unsafe  or  dangerous  to  go  on  deck..  A  steer- 
age passenger,  who  was  on  deck  and  saw  the  libelants  struck  down, 
testified  that  the  weather  was  bad  and  the  waves  were  rough;  but 
he  heard  uo  warning  that  it  was  dangerous  to  be  on  deck.  Two  oth- 
er passengers  testified  that  they  heard  no  warning  that  it  was  dan- 
gerous to  go  on  deck,  although  they  appear  to  have  been  situated 
so  as  to  hav6  heard  it,  had  such  a  warning  been  given. 

The  court  below  found  as  facts,  from  this  testimony,  that  the  sea 
was  rough  and  the  weather  was  bad;  that  it  was  in  fact  dangerous 
for  passengers  to  be  on  the  steerage  deck;  that  the  officers  and  crew- 
were  negligent  in  not  so  warning  the  passengers,  and  in  allowing  them 
to  go  on  deck.  The  weight  of  testimony  supports  this  finding,  and  we 
find  no  reason  for  rejecting  it. 

[4]  The  claimant  contends  that  the  accident  happened  by  reason  of 
the  libelants  slipping  and  falling  upon  the  deck,  which  was  wet  from  fly- 
ing spray  and  rain,  and  was  an  ordinary  and  usual  risk  of  travel  at  sea, 
which  libelants  assumed.  This  contention  is  in  conflict  with  the  claim 
that  the  deck  was  dangerous  and  that  the  libelants  were  so  warned; 
but,  assuming  that  sudi  an  alternative  defense  may  be  made,  it  is 
not  supported  by  the  evidence.  The  libelants  were  not  walking  on 
the  deck  at  the  time  they  were  struck  down  by  the  wave.  They  were 
standing  still  on  the  steerage  deck  near  the  entrance  to  the  steerage 
quarters,  from  which  they  had  just  emerged.  The  steerage  passenger- 
had  the  right  to  go  on  the  steerage  deck  for  air  and  exercise,  and  it  was 
usual  for  them  to  do  so  when  the  conditions  of  weather  and  sea  were 
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favorable.  When  the  conditions  were  not  favorable,  it  was  the  duty, 
and  the  evidence  shows  that  it  was  the  custom,  of  the  oflficers  of  the 
-vessel  to  so  warn  the  passengers.  If  the  danger  upon  the  deck  was 
not  apparent  and  obvious  to  the  libelants,  exercising  reasonable  care 
for  their  own  safety,  they  assumed  no  risk,  unless  warned  by  the  offi- 
cers of  the  vessel  of  the  danger,  which  was  not  a  fact ;  and  it  does  not 
appear  from  the  evidence  that  the  danger  was  obvious  or  apparent, 
or  that  the  libelants  had  been  on  deck  long  enough  to  apprehend  the 
danger  from  their  own  observation.  The  conclusion  is  that  the  libel- 
ants did  not  assume  the  risk,  and  that  they  were  not  guilty  of  con- 
tributory negligence. 

[5]  It  is  charged  that  the  libelants  were  neglected  after  they  were 
injured.  The  physician  and  surgeon  carried  by  the  vessel  saw  Onito 
Itokazu  soon  after  she  was  injured,  when  he  was  called  by  the  steer- 
age steward  to  see  her.  He  found  her  lying  on  the  steerage  deck 
below,  suffering  pain  frcMn  an  injury  which  he  diagnosed  as  a  con- 
tused wound  on  the  front  part  of  her  leg.  He  did  not  see  her  again 
for  two  or  three  days,  when  he  was  again  called  by  the  steerage 
steward.  On  this  second  visit  the  doctor  directed  that  the  bandage 
should  be  removed  and  the  leg  washed.  He  applied  antiphlogistine 
and  the  leg  was  again  bandag^.  The  next  time  he  saw  the  libelant 
she  was  in  the  ship's  hospital,  when  the  libelant  was  taken  there  for 
inspection  on  the  arrival  of  the  vessel  at  Honolulu.  The  bandage  of 
antiphl(^stine  had  been  removed  and  the  leg  was  bare.  He  did  not 
see  her  after  that,  and  he  did  not  see  her  carried  from  the  vessel  to 
the  immigration  station  by  a  fellow  passenger,  where  she  was  re- 
ported to  the  surgeon  of  the  United  States  Public  Health  Service, 
who  upon  examination  thought  the  injury  was  a  fracture.  He  im- 
mediately had  her  sent  to  the  Queen's  Hospital,  where  she  was  ex- 
amined by  the  surgeon  in  charge,  who  found  she  had  a  compound 
fracture  of  the  right  tibia.  An  X-ray  picture  was  taken  of  the  in- 
jured limb,  to  ascert^n  the  position  of  the  fragments.  The  picture 
was  introduced  in  evidence,  and  shows  the  fracture  clearly  and  un- 
mistakably. 

On  December  27th  the  wound  had  sufficiently  healed  to  place  the 
leg  in  a  plaster  cast,  and  the  libelant  remained  under  treatment  in 
the  hospital  until  March  7th,  when  she  was  discharged;  .but  she  had 
not  fully  recovered  from  the  injury  when  the  case  was  tried  in  April, 
1917.  She  suffered  pain  from  the  time  of  the  injury  until  about  the 
time  she  was  discharged  from  the  hospital. 

The  ship's  physician  and  surgeon  claims  to  have  discovered  that 
the  libelant's  leg  was  broken  before  she  was  taken  from  the  ship  at 
Honolulu;  but  his  health  report,  delivered  to  the  health  officer  at 
Honolulu,  does  not  show  this  fact.  In  this  report  it  is  stated  that  the 
injury  was  to  her  ankle.  The  only  conclusion  to  be  drawn  from  this 
testimony  is  that  the  libelant  was  neglected,  and  the  nature  of  her 
injury  was  not  ascertained,  although  it  could  have  been,  very  soon 
after  the  accident,  and  some  relief  easily  given. 

Uto  Yenobi,  the  other  libelant,  was  carried  below  after  her  injury, 
and  she  was  placed  in  her  berth,  where  she  remained  until  the  arrival 
264  r.— 26 
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of  the  vessel  at  Honolulu.  The  doctor  did  not  attend  or  see  her,  al- 
diough  requested  to  do  so  by  a  friend  of  the  libelant,  who  was  a  fd- 
low  passenger.  At  Honolulu  she  was  carried  to  the  immigration 
station  by  a  fellow  passenger  and  examined  by  the  surgeon  of  the 
Health  Service,  as  in  the  case  of  the  other  libelant,  and  she  was  found 
to  have  an  injury  to  her  foot.  She  was  also  immediately  sent  to  the 
Queen's  Hospital,  where  she  remained  under  treatment  until  Febni- 
ary  21,  1917.  Her  injury  was  of  such  a  character  as  to  cause  her  pain 
until  about  tfie  time  she  was  discharged  from  the  hospital.  The  doc- 
tor on  board  the  vessel  makes  no  claim  to  have  treated  her,  or  to 
have  seen  her,  after  her  injury. 

The  testimcKiy  in  the  record  reveals  the  fact  that  these  helpless 
creatures  were  otherwise  shamefully  neglected  in  a  way  that  need 
not  be  mentioned  in  this  opinion.  Had  there  been  no  physician  or  sur- 
geon on  board  the  vessel,  the  neglect  by  the  master  or  other  officer  to 
give  them  proper  care  would,  under  the  rule  we  have  stated,  have 
rendered  the  vessel  liable. 

The  District  Court  entered  a  decree  in  favor  of  Uto  Yenobi  for 
the  sum  of  $1,200,  and  a  decree  in  favor  of  Omito  Itokazu  for  $2,000. 
We  see  no  reason  for  disturbing  the  decrees  on  the  ground  that  they 
are  excessive.  In  our  opinion  they  are  not  excessive,  but  under  all 
the  circumstances  are  fair  and  reasonable. 

Finding  no  error  in  the  record,  the  decrees  of  the  court  below  are 
affirmed. 


QUAN  HING  SUN  et  al.  v.  WHITE,  Commissioner  of  Immlgratloii.* 

(Circuit  ODurt  of  Appeals,  Nlntb  drcnlt    Octol>er  11,  191S.) 

No.  3039. 

1.  CmzEiTB  9=>9 — Who  ark  Gitizbhs— Children  or  CmzEirs  Born  Abroad 

Rev.  St.  g  1993  (Oomp.  St  1916,  {  3947),  providing  that  "all  children 
heretofore  bom  or  hereafter  born  out  of  the  limits  and  Jurisdiction  of  tbe 
United  States,  whose  fathers  were  or  may  be  at  the  time  of  their  blitb 
citizens  thereof,  are  declared  to  b»  citizens  of  the  United  States,"  makes 
no  distinction  as  to  race  or  place  of  birtli. 

2.  Constitutional     Law     ®=3215 — Discrimination— Applioants     CLAntrao 

CiTIZBNSHTP— ChILDHHN   OF  CHINESE   BiRTH. 

To  apply  to  a  person  of  Chinese  birth,  seeking  admission  on  the  gronnd 
that  his  father  was  a  citizen  of  the  United  States,  a  dUF^ent  procedure 
from  that  provided  by  the  immigration  statute  and  applied  to  all  others 
making  similar  claim,  is  an  unlawful  discrimination. 
S.  Aliens  €=>25 — Exclusion— Children  of  Citizens  Born  Abroad. 

A  regulation  of  the  I>epartment  of  Labor,  adopted  under  the  Chinese  ex- 
dnslon  laws,  excluding  from  admission  persons  of  Chinese  birth,  althougb 
their  fathers  are  or  were  dUzens  of  the  United  States,  unless  they  are  de- 
pendent members  of  the  father's  household,  is  without  warrant  of  iav. 

Appeal  from  the  EHstrict  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  M.  T.  Dooling,  Judge. 

Habeas  corpus  by  Quan  Hing  Sun  and  others  against  Edward 
White,  Commissioner  of  Immigration  for  the  Port  of  San  Francisco. 

^s>For  other  eaaee  ■••  uina  topic  a  KET-NUMBXR  in  all  Kar-Numberad  Dlceats  *  lodeza 
•Rehesrtng  denied  Febraanr  10,  1918. 
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I^'rotn  an  order  discharging  the  'writ,  and  remanding  petitioners  for 
deportation,  they  appeal.    Reversed. 

George  A.  McGowan,  of  San  Francisco,  Cal.,  for  appellants. 

Annette  Abbott  Adams,  U.  S.  Atty.,  of  San  Francisco,  Cal.,  C.  F. 
"Tramutolo,  Asst.  U.  S.  Atty.,  of  San  Jose,  Cal,  and  Caspar  A.  Om- 
'b>a;m,  Asst.  U.  S.  Atty.,  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

MORROW,  Circuit  Judge.  The  appellant,  Quan  Hing  Sun,  a  child 
eight  years  of  age,  arrived  at  the  port  of  San  Francisco,  Cal.,  on  the 
steamship  China  Match  11,  1916,  in  charge  of  his  uncle,  Quan  Foo. 
He  applied  for  admission  to  the  United  States  as  the  son  of  Quan  Hay, 
deceased,  who  was  a  native-born  citizen  of  the  United  States.  His 
claim  was  that,  although  born  in  China,  he  was  the  son  of  a  citizen  of 
the  United  States,  and  tmder  section  1993  of  the  Revised  Statutes 
(Comp.  St.  1916,  §  3947)  entitled  to  enter  the  United  States. 

The  appellant's  father,  Quan  Hay,  died  in  Los  Angeles,  Cal.,  Feb- 
ruary 25,  1914.  His  mother,  Wong  She,  died  in  Chma  two  or  three 
months  after  the  death  of  the  father.  The  appellant's  uncle,  Qtian 
Foo,  was  bom  in  the  United  States.  He  visited  China  in  1906,  and 
again  in  1914,  returning  to  the  United  States  with  the  appellant  in 
March,  1916. 

The  appellant  was  first  examined  as  to  his  right  to  admission  under 
the  provisions  of  the  immigration  laws,  and  was  found  qualified  to  be 
admitted.  He  was  then  examined  by  the  immigration  inspector  under 
the  Chinese  Exclusion  Act,  and  his  application  for  admission  denied, 
on  the  ground  that  the  applicant  had  failed  to  establish  the  fact  that  he 
was  the  son  of  Quan  Hay ;  but  it  was  stated  by  the  Inspector  that  the 
applicant  was  excluded  under  rule  9  (f)  of  the  Uien  rules  governing  the 
admission  of  Chinese.  This  finding  was  approved  by  the  Commission- 
er 6i  Immigration,  and  upon  appeal  to  the  Secretary  of  Labor  the  de- 
cision of  the  Immigration  Commissioner  was  affirmed. 

It  is  claimed  on  behalf  of  appellant  that  the  action  of  the  officers  of 
the  Immigration  Bureau  and  of  the  Department  of  Labor  in  holding 
the  appellant  for  deportation  was  an  abuse  of  discretion  committed 
to  them  by  statute,  and  resulted  in  denying  him  a  fair  hearing,  to  which 
he  was  entitled  under  the  law.  The  objection  to  the  hearing  is  that 
under  the  r^ulations  prescribed  by  the  Commissioner  General  of  Im- 
migration a  different  procedure  was  pursued  by  the  immigration  offi- 
cers in  determining  appellant's  right  to  admission  into  the  United 
States  from  that  pursued  under  other  statutory  regulations  for  deter- 
mining th^  right  of  persons  other  than  those  of  fiie  Chinese  race  to 
enter  the  United  States. 

There  is  such  a  difference  in  procedure.  Under  the  provisions  of 
the  act  of  Congress  of  February  20,  1907  (34  Stat  898,  c  1134),  as 
amended  by  the  act  of  March  26,  1910  (36  Stat.  263,  c.  128),  and 
March  4,  1913  (37  Stat.  736,  c.  141),  a  person  claiming  to  be  a  citizen 
of  die  United  States  arriving  at  a  port  of  the  United  States,  who  may 
not  appear  to  the  examining  immigration  inspector  at  the  port  of  ar- 
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rival  to  be  clearly  and  b^ond  a  doubt  entitled  to  land,  will  be  detained 
for  examination  in  relation  thereto  by  a  board  of  special  inquiry.  The 
same  procedure  is  provided  when  the  decision  of  the  inspector  is  fa- 
vorable to  the  admission  of  the  alien  and  such  decision  is  challenged 
by  any  other  immigration  officer.  Act  Feb.  20,  1907,  c.  1134,  §  24, 34 
Stat.  906  (Comp.  St.  1916,  §  4273).  This  special  board  of  inquiry  is 
appointed  by  the  Commissioner  of  Immigration,  virith  the  approval  of 
the  Secretary  of  the  Department  of  Labor,  and  consists  of  three  mem- 
bers selected  from  the  immigration  officials.  Such  boards  have  the  au- 
thority to  determine  whether  a  person  who  has  been  duly  held  shall  be 
allowed  to  land  or  shall  be  deported.  An  appeal  lies  from  the  decision 
of  the  board,  through  the  Commissioner  of  Immigration  and  the  Com- 
missioner General  of  Immigration,  to  the  Secretary  of  the  Departmeit 
of  Ivabor.  Act  Feb.  20,  1907,  §  25,  34  Stat.  906  (Comp.  St.  1916,  § 
4274). 

The  regulations  governing  the  admission  of  a  person  of  the  Chinese 
race  provide  for  an  examination  by  an  officer  (Act  May  6,  1882,  c.  126, 
§  9,  22  Stat.  60  [Comp.  St.  1916,  §  4296]),  who  makes  a  report  on  the 
case  to  the  Commissioner  of  Immigration.  This  officer  determines 
whether  the  person  shall  be  admitted  or  not.  An  appeal  from  adverse 
decisions  lies  to  the  Secretary  of  the  Department  of  Labor  (rules  3 
and  5  governing  the  admission  of  Chinese).  In  this  examination  of  a 
person  of  the  Chinese  race,  there  is  no  intervening  board  of  special 
inquiry  between  the  inspector  and  the  Commissioner  of  Immigration, 
or  the  other  superior  officers  of  the  Department  of  Labor.  We  are 
advised  that  in  practice  there  is  this  further  difference:  The  immigra- 
tion procedure  for  persons  other  than  Chinese  allows  a  complete  in- 
spection of  the  entire  record,  including  the  findings  and  reasonings  of 
the  board  of  special  inquiry.  The  practice  under  the  Chinese  Exclu- 
sion Law  withholds  this  record  from  the  applicant  for  admission,  only 
advising  him  of  the  final  result. 

[1]  The  procedure  under -the  immigration  statute  is  provided  by 
law.  The  regulations  under  the  Chinese  Exclusion  Act  are  provided 
by  regulations  of  the  Department  of  Labor.  The  appellant  claimed 
the  right  to  enter  the  United  States  under  section  1993  of  the  Revised 
Statutes  (Comp.  St.  1916,  §  3947),  providing  as  follows: 

"All  children  heretofore  bom  or  hereafter  bom  out  of  the  llmita  and  jn- 
rlsdictioD  of  the  United  States,  whose  fathers  were  or  may  be  at  the  time 
of  their  birth  citizens  thereof,  are  declared  to  be  iltlzens  of  the  United  States." 

[2]  This  statute  applies  to  all  persons  alike,  without  any  discrimina- 
tion as  to  race  or  place  of  birth.  To  apply  to  a  person  of  Chinese  birth 
the  procedure  provided  by  the  rules  of  the  Department  of  Labor  gov- 
erning the  admission  of  Chinese,  for  the  purpose  of  determining  wheth- 
er the  applicant's  father  was  a  citizen  of  the  United  States,  and  to  all 
others  making  this  claim  the  procedure  provided  by  the  immigration 
statute,  is  plainly  a  discrimination  against  the  person  of  Chinese  birdi, 
and  the  hearing  measured  by  the  immigration  statute  distinctly  unfair. 
This  unfair  procedure  is  made  dear  by  the  proceedings  in  tfiis  case. 

[3]  When  the  applicant  arrived  in  the  United  States  on  March  11, 
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1916,  the  rules  of  the  Department  of  Labor  governing  the  admission 
of  Chinese  were  the  rules  approved  October  15,  1915.  It  was  pro- 
vided in  rule  9  (f)  of  said  rules  that  "the  dependent  members  of  the 
household  of  a  Chinese-American  citizen  may  be  admitted  to  the 
United  States"  upon  certain  conditions  therein  provided  with  fespect 
to  the  proof  that  shall  be  exacted  in  such  cases.  These  conditions 
•were  as  follows: 

"Male  cblldren  14  years  of  age  and  Tinder  shall  be  conclusively  presumed 
to  be  members  of  the  father's  household.  Male  children  15  years  of  age  or 
over,  and  under  18  years  of  age  shall  be  presumed  to  be  members  of  the  fa- 
tiler's  household,  but  such  presumption  shall  be  subject  to  rebuttaL  Sudi 
cblldren  18  years  of  age  and  under  21  years  of  age  shall  be  required  to  prove 
affirmatively  and  to  the  satisfaction  of  the  Secretary  of  Labor  that  they  are 
members  of  the  father's  household.  No  Chinese  male  21  years  of  age  or  over 
sliall  be  permitted  to  be  admitted  to  the  United  States  otherwise  than  of  bis 
own  individual  status  or  capacity  as  a  member  of  the  exempt  classes,  and 
uix>n  exhibition  of  tlie  certificate  prescribed  by  section  6  of  the  Act  of  July 
Q,  1884,  irrespective  of  whether  lie  is  or  is  not  a  member  of  the  household  of 
Ills  exempt  father." 

All  other  children  of  Chinese-American  citizens  were  excluded 
tinder  rule  2,  which  provides : 

"Rule  2.  Only  those  GMnese  persons  who  are  expressly  declared  by  the 
treaty  and  laws  relating  to  the  exclusion  of  Chinese  to  be  admis^ble  shall 
be  allowed  to  enter  the  United  States,  and  those  only  upon  compliance  with 
the  requirements  of  said  treaty  and  laws  and  of  rules  issued  thereunder." 

We  know  of  no  law  .making  a  race  distinction  in  American  citi- 
zenship, and  by  reason  of  such  distinction  excluding' the  sons  of  cit- 
izens of  the  United  States  of  Chinese  birth  who,  seeking  to  enter 
the  United  States,  if  over  21  years  of  age,  are  not  permitted  to  do  so, 
except  upon  the  exhibition  of  a  certificate  prescribed  by  section  6  of 
the  act  of  May  6,  1882,  c.  126,  22  Stat.  58,  as  amended  July  5,  1884 
(23  Stat.  116,  c.  220  [Comp.  St.  1916,  §  4293])  or  if  under  21  years 
of  age,  except  upon  evidence  that  they  are  dependent  members  of  the 
household  of  such  American  citizen. 

That  there  is  no  such  law  is  practically  admitted  by  the  Department 
of  Labor  in  the  adoption  of  new  rules  in  which  these  conditions  are 
omitted.  The  new  rules  were  adopted  May  1,  1917,  in  which  it  is 
provided  in  rule  9,  subdivision  1 : 

"The  lawful  children  of  an  American  citizen  of  the  Chinese  race  partake 
of  their  father's  citizenship,  and  are  entitled  to  admission  into  the  United 
States." 

No  conditio^is  are  imposed,  except  to  retain  a  provision  of  the  pre- 
vious rule  safeguarding  the  United  States  against  false  and  fraudu- 
lent claims  of  citizenship  as  follows: 

"In  every  such  case  convincing  evidence  wltli  respect  to  sudi  dtizenslilp 
and  relationship  shall  be  exacted." 

The  inspector,  who  examined  the  applicant  in  this  case,  proceeding 
under  the  rules  of  October  15,  1915,  reported: 

"He  is  but  a  child,  and  neither  of  his  parents  are  In  this  cotintry,  both  In 
flict,  being  dead,  and  the  provisions  of  rule  9  would  prevent  his  landing. 
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nie.  tesUiDooy  of  all  witnesses  was,  however,  taken  In  order  to  ascertain,  if 
possible,  If  the  relationship  dalmed  exists." 

The  inimigration  inspector  refers  to  the  testimony  upon  the  feature 
of  the  case  last  referred  to,  and  reaches  the  conclusion  that  such  re- 
lationship had  not  been  established,  concluding  his  report  as  follows: 

"In  my  opinion  the  relationship  claimed  does  not  exist,  and  even  If  mto 
9  did  not  prohibit  the  applicant's  landing  I  would  recommend  denial  based  up- 
on applicant's  failure  to  eetabllsb  that  he  is  the  son  of  Qnan  HaLy." 

Upon  this  report  the  Commissioner  of  Immigration  rendered  the 
following  decision: 

"In  the  matter  of  the  application  of  the  Chinese  person,  Qnan  Hing  Snn.  for 
admission  to  the  United  States  as  the  minor  son  of  a  native,  the  existence  of 
the  relationship  claimed  to  his  alleged  father  is  not  estaUl^ed  to  my  satia- 
faction,  and  it  further  appears  that  both  parents  of  the  applicant  are  dead, 
and  he  is  therefore  Inadmissible  under  the  provisions  of  rule  9." 

From  the  decision  of  the  Commissioner  of  Immigration  counsel  for 
the  appellant  appealed  to  the  Secretary  of  Labor  at  Washington.  The 
final  decision  of  that  official  is  not  in  the  record,  but  the  Assistant 
Commissioner  General  of  Immigration  advised  the  Commissioner  of 
Immigration  at  San  Francisco  that  the  Secretary  had  affirmed  the  ex- 
cluding decision  of  the  latter,  "on  the  ground  that  the  relationship  had 
not  been  established."  Whether  the  decision  of  the  Secretary  of  La- 
bor was  oral  or  written  does  not  appear. 

Passi;ig  over  the  informality  in  such  a  disposition  of  the  appeal,  the 
question  remains:  Was  this  decision  based  solely  upon  the  objection 
that  it  had  not  been  established  that  the  appellant  was  the  son  of 
Quan  Hay,  a  native-bom  citizen  of  the  United  States,  or  was  it  in- 
flue,nced  by  the  fact  that  Quan  Hay  was  dead,  and  the  appellant  was 
not,  at  the  time  of  his  arrival  in  the  United  States,  a  "dependent  mem- 
ber" of  his  father's  household,  as  required  by  rule  9  (f)  ?  The  exclu- 
sion under  that  rule  appears  to  have  been  considered,  and  apparently 
was  an  element  in  the  decision  of  the  inspector  of  immigration  and 
the  Commissioner  of  Immigration  at  San  Francisco,  and  it  is  not  clear 
that  it  did  not  influence  the  Department  of  Labor  at  Washingtoji. 

We  are  of  the  opinion  that  in  such  an  inquiry  it  should  distinctly 
appear  thsit  the  department  was  not  influenced  ip  its  decision  by  con- 
siderations not  authorized  by  law.  The  decisions  of  Judge  Dooling  in 
Ex  parte  Wong  Foo  (D.  C.)  230  Fed.  534,  Ex  parte  Leong  Wah  Jam 
(D.  C.)  230  Fed.  540,  Ex  parte  Ng  Doo  Wong  (D.  C.)  230  Fed.  751, 
Ex  parte  Lee  Dung  Moo  (D.  C.)  230  Fed,  746,  and  Ex  parte  Tom  Toy 
Tin  (D.  C.)  230  Fed,  747,  we  tiiink  state  a  rule  of  caution  applicable 
in  all  fairness  to  such  a  case.  The  judge  said  (Ex  parte  Wong  Foo, 
supra) : 

"The  Inquiry  of  the  Immigration  Department  should  be  directed,  of  course, 
In  good  faith  to  the  ascertainment  of  that  fact  [that  the  applicant  is  the  son 
of  an  American  dttBea].  The  burden  of  proving  such  a  relationship  is  entire- 
ly upon  the  applicant,  but  that  burden  should  not  t>e  increased  by  throwing 
extraneous  matters  into  the  scale  against  him." 

We  are  also  of  the  opinion  that  there  is  but  one  procedure  applica- 
ble to  such  an  inquiry,  and  that  is  the  procedure  provided  by  the  im- 
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migration  statute.  Upon  the  record  in  this  case -we  do  not  think  appel- 
lant had  such  a  fair  hearing  before  the  Immigration  Department  as 
the  law  provides. 

The  decree  of  the  District  Court  will  be  reversed,  wth  direction  to 
issue  the  writ  as  prayed  for,  and  such  further  proceedings  as  will  not 
be  inconsistent  with  the  opinion.    It  is  so  ordered. 


BOTAL  UNION  MUT.  MFE  INS.  (X).  v.  LtiOTD  (two  cases).* 
(Circuit  CJourt  of  Appeals,  Eighth  Oircoit    Noyember  20,  1918.) 
Nos.  6100,  6102. 

1.  IHBUKAKCE  «=S>587— liDX  POLICT — DbLIVBBT. 

A  husband's  delivery  to  his  wife  of  a  life  policy  held  not  a  surrender  of 
his  right  to  revoke  the  designation  of  the  wife  as  beneficiary,  and  so  to 
preclude  the  insurar  from  giving  effect  to  a  change  of  benetlciary  by  the 
husband. 

2.  Insurance  ^=3687 — Life  Pouct — Change  or  Beneficiary. 

The  right  to  change  a  beneficiary,  if  reserved  in  a  life  policy,  is  equally 
available  to  the  insured  as  it  is  In  case  of  a  eertificate  issued  by  a  frater- 
nal ben^t  association. 
8.  iNsmtANOE  «»S87 — litnt  Pouct — Change  of  3eneficiabt. 

A  provision  in  a  life  policy  allowing  the  insured  to  change  the  benefi- 
ciary, which  required  return  of  the  original  policy,  so  that  an  indorsement 
of  the  change  might  be  indorsed  thereon,  is  for  the  benefit  of  the  Insurer, 
and  the  original  beneficiary  cannot  complain  that  the  insurer,  on  the 
representation  that  the  policy  had  been  lost,  issued  a  new  policy,  in  which, 
at  the  request  of  the  insured,  the  beneficiary  was  changed,  though  the 
original  policy  was  in  the  ];x>8se8sion  of  the  first  beneficiary. 
4.  Appeal  and  Error  «=>184 — Objectionb — ^Necessity. 

Where  tdaintifl  in  an  action  on  a  Ufe  policy  made  no  objection  to  the 
trial  on  the  equity  side  of  the  court  ct  defenses  based  on  the  ground  that 
the  policy  should  be  canceled,  because  a  new  one,  naming  a  new  benett- 
<dary,  had  been  issued  at  the  request  of  the  Insured,  held,  that  the  case 
was  not  so  wholly  without  color  of  equitable  jurisdiction  that  it  can  be 
dismissed  on  appeal. 

Appeal  from  and  inError  to  the  District  Cotjrt  of  the  United  States 
for  the  Northern  District  of  Iowa ;  Henry  T.  Reed,  Judge. 

Action  by  Anzonetta  M.  Lloyd  against  the  Royal  Union  Mutual  l,ife 
Insurance  Company,  in  which  the  parties  stipulated  certain  issues 
should  be  transferred  to  the  equity  side  of  the  court.  There  was  a 
judgment  and  decree  for  the  plaintiff  (245  Fed.  162),  and  defendant 
appeals  and  brings  error.  Judgment  reversed,  and  decree  reversed, 
with  direction. 

F.  J.  Dawley,  of  Cedar  Rapids,  Iowa  (Dawley  &  Jordan,  of  Cedar 
Rapids,  Iowa,  N.  M.  Hubbard,  Jr.,  of  Des  Moines,  Iowa,  and  F.  F. 
Dawley,  of  (^edar  Rapids,  Iowa,  on  the  brief),  for  appellant  and  plain- 
tiff in  error. 

E.  A.  Fordyce,  of  Cedar  Rapids,  Iowa  (Leslie  H.  Whipp,  of  Chi- 
cago, 111.,  on  tfie  brief),  for  appellee  and  defendant  in  error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

CssFor  oUiar  eaae*  Me  lame  topic  *  KEY-NUMBER  in  all  Ker-Numbered  DigwU  A  IndexM 
•RehMrins  danlad  Febntarr  12,  1919. 
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MUNGER,  District  Judge.    The  appellee  and  defendant  in  error, 
hereafter  called  plaintiff,  brought  an  acticn  at  law  against  appellant 
and  plaintiff  in  error,  hereafter  called  the  company,  upon  a  policy 
of  life  insurance  issued  by  it  upon  the  life  of  plaintiff's  husband. 
By  the  terms  of  the  policy  she  was  named  as  beneficiary,  subject  to 
a  right  of  revocation  of  such  designation.     She  alleged  that  her  hi:5- 
band  had  transferred  the  policy  to  her  as  her  own  property  and  that 
she  had  ever  since  held  it    The  company's  answer  denial  the  transfer, 
denied  notice  of  any  claimed  transfer,  and  allied  that  the  insured 
had  filed  an  affidavit  with  it  showing  the  loss  of  the  original  poliq, 
and  an  application  for  the  issuance  of  a  duplicate  policy ;    that  such 
duplicate  policy  was  issued,  and  that  the  insured  had  then  made  i 
written  request  to  have  his  mother  substituted  as  beneficiary  in  place 
of  plaintiff,  and  that  this  change  was  made  and  indorsed  on  the  pol- 
icy ;  that  after  the  death  of  insured  his  mother  had  entered  suit  against 
the  company  and  had  obtained  judgment  for  the  full  amount  of  the 
policy.    The  answer  concluded  with  'a  prayer  that  the  assignment  ar.d 
transfer  of  the  policy  be  canceled  and  that  pl^ntiff  be  required  tc 
surrender  for  cancellation  the  policy  held  by  her.    The  reply  den^^d 
that  plaintiff  had  any  knowledge  of  the  application  for  change  of  ben- 
eficiary, or  of  the  issuance  of  a  duplicate  policy  or  of  the  indorsonent 
of  a  change  of  beneficiary  thereon.    The  parties  entered  into  a  stip- 
ulation that  the  case  should  be  transferred  to  the  equity  side  of  the 
court  and  the  court  made  an  order  that  the  issues  presented  by  a  pan 
of  the  answer  and  the  reply  thereto,  relating  to  the  change  of  benefi- 
ciary and  praying  for  cancellation  and  surrender  of  the  policy  held 
by  plaintiff  should  first  be  tried  as  a  suit  in  equity,  and  that  after  the 
determination  of  that  issue,  the  issues  made  by  plaintifFs  petition 
and  the  remainder  of  the  answer  and  reply  should  be  tried  as  an  ac- 
tion at  law.    See  section  274b,  Judicial  Code,  Act  March  3,  1915,  t 
90.  38  Stat.  956  (Comp.  St.  1916,  §  1251b). 

The  court  heard  the  testimony  and  entered  a  decree  in  the  case 
that  the  portion  of  defendant's  answer  which  prayed  equitable  re- 
lief should  be  dismissed  for  want  of  equity,  and  on  the  same  testi- 
mony and  in  the  same  case  entered  judgment  for  plaintiff  for  the 
amount  of  the  policy  and  costs.  An  appeal  and  writ  of  error  were 
allowed  on  application  of  the  company,  and  both  have  been  submitted 
on  one  record. 

The  chief  question  presented  by  the  appeal  is  whether  the  decree 
is  justified  by  the  evidence.  There  is  no  serious  dispute  as  to  the 
essential  facts.  The  plaintiff  and  insured  were  married  in  September, 
1911.  They  lived  together  until  in  August,  1915,  when  they  separated, 
and  plaintiff  obtain^  a  divorce  in  November  following.  He  died  in 
I>ecember,  1915.  When  they  were  married,  each  had  a  fair  income: 
the  plaintiff's  income  from  her  separate  estate  amounting  to  about 
$5,000  a  year.  In  the  December  following  the  marriage,  plaintiff's 
husband  said  to  her  that,  as  she  had  a  separate  estate,  it  would  be 
no  more  than  fair  that  she  should  pay  one-half  of  the  household  and 
living  expenses  and  all  of  her  personal  expenses,  and  that,  in  re- 
turn, "he  would  make  out  his  will  in  her  favor  and  a  life  insurance 
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policy,"  but  did  not  state  for  what  amount  the  poliqr  should  be.  He 
also  stated  that,  if  he  took  oat  a  policy,  "it  would  not  be  any  more 
than  right  that  she  should  pay  the  premium  on  that,  if  he  made  it  in 
favor  of  her."  She  agreed  ta  this  arrangement.  Her  husband  stated 
that,  as  long  as  she  kept  up  the  premium,  the  policy  would  continue 
in  her  name,  in  her  favor.  Several  months  afterward  her  husband 
told  her  that  he  had  a  policy  for  her,  and  then  delivered  the  poli- 
cy to  her.  She  examined  it  sufficiently  to  see  what  its  general  na- 
ture was,  and  then  at  once  placed  it  in  her  safety  deposit  box  at  the 
local  bank,  and  kept  possession  of  it  until  after  her  husband's  death. 
The  premiums  were  paid  annually  to  the  company  by  her  husband, 
but  she  reimbursed  him  for  the  amounts  so  advanced,  in  settlements 
made  soon  after  he  had  made  the  payments.  The  plaintiff  had  no 
knowledge  of  her  husband's  application  for  a  change  of  beneficiary, 
and  the  company  had  no  knowledge  that  the  original  policy  was  in  ex- 
istence when  the  change  of  beneficiaries  was  made,  nor  did  it  know 
of  any  agreement  or  understanding  between  plaintiff  and  her  husband 
relating  to  the  insurance. 

The  company  is  an  Iowa  insurance  corporation,  and  the  policy 
was  issued  in  Iowa.  By  its  terms  the  company  agreed  to  pay  $5,- 
000,  in  case  of  the  death  of  the  insured,  to  plaintiff,  if  living,  with 
right  of  revocation.  Among  the  conditions  of  the  policy  were  the 
following: 

"If  the  right  of  revocation  has  been  reserved,  or  in  -case  of  the  death  of  the 
designated  beneficiary,  the  Insured  may  at  any  time  -while  tbe  policy  Is  in 
force,  and  subject  to  any  existing  assignment  of  the  policy,  designate  a  new 
beneficiary  (with  or  without  the  right  of  revocation)  by  filing  written  request 
therefor  at  the  home  ofl3ce,  together  with  this  policy;  such  change  to  tali< 
effect  on  the  Indorsement  thereof  on  the  policy  by  the  company." 

"No  assignment  hereof  shall  be  binding  upon  the  company  unless  a  duplicate 
original  thereof  shall  have  been  filed  at)  tbe  home  office.  Assignment  blanss 
will  be  furnished  upon  application." 

The  application  for  a  change  of  beneficiary  was  made  by  the  in- 
sured in  January,  1915,  by  written  application  and  affidavit  sent  to 
the  company,  and  the  indorsement  of  the  change  of  beneficiary  from 
the  wife  to  the  mother  of  the  insured  was  made  in  the  same  month 
on  the  duplicate  policy  Which  the  company  had  issued  to  the  insured, 
and  this  pplicy,  so  indorsed,  was  kept  by  the  insured  until  his  death. 

[1]  Was  the  attempted  change  of  beneficiaries  effective  to  bind 
the  company  in  an  action  upon  the  first  policy?  By  the  terms  of  the 
policy  a  change  of  beneficiaries  was  subject  to  any  existing  assign- 
ment of  the'  policy,  but  the  policy  also  required  that  a  copy  of  the 
assignment  should  be  filed  at  the  company's  home  office  in  order  to 
bind  the  company.  Appellee's  brief  denies  that  the  transaction  be- 
tween plaintiff  and  her  husband  constituted  an  assignment  of  the 
policy,  and  claims  that  they  amounted  to  a  surrender  to  plaintiff  of 
the  right  of  the  insured  to  revoke  the  designation  of  plaintiff  as  the 
beneficiary.  As  the  understanding  between  them  was  that  the  pol- 
icy should  continue  in  her  favor  so  long  as  she  paid  the  premiums, 
the  reservation  of  some  right  to  change  the  beneficiary  was  not  in 
violation  of  it.    Whether  this  reserved  right  was  or  was  not  capable 
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of  assignment,  the  facts  in  this  case  do  not  show  any  assignment  of 
the  policy.  The  delivery  of  the  policy  to  the  plaintifiF  was  not  ac- 
companied by  any  expression  of  intention  to  transfer  to  her  any 
reserved  interest  of  the  insured,  and  was  significant  only  of  a  giant 
of  custodianship  of  the  policy. 

[2,  3]  The  remaining  question  is  whether  a  change  of  beneficiaries 
could  be  made  without  the  surrender  of  the  ori|;inal  policy  to  the 
company.  It  is  the  contention  of  plaintiff  that  this  requirement  was 
for  her  benefit  and  that  the  company  therefore  could  not  waive  it 
Since  this  case  was  submitted  the  controlling  principles  to  be  ap- 
plied in  a  situation  of  this  kind  have  been  declared  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Supreme  G>uncil  of  the 
Royal  Arcanum  v.  Behrend,  247  U.  S.  394,  38  Sup.  Ct  522,  62  L 
Ed.  11S2.  It  is  there  determined  that  the  naming  of  a  certain  person 
as  a  beneficiary  in  the  benefit  certificate  of  a  fraternal  benefit  asso- 
ciation confers  no  vested  right,  but  a  mere  expectan<^  which  may  be 
defeated  at  any  time  by  the  act  of  tihe  insured  member;  that  where 
the  certificate  promises  payments  to  the  beneficiary  provided  the 
certificate  has  not  been  surrendered  and  another  certificate  issued 
at  the  request  of  insured  in  accordance  with  the  laws  of  the  or- 
der, the  requirement  for  a  return  of  the  policy  is  for  the  protection 
of  the  society,  and  if  complied  with  to  its  satisfaction,  or  waived  by 
it  during  the  lifetime  of  the  insured,  it  cannot  be  used  to  support  the 
claim  of  the  former  beneficiary. 

But  the  right  to  change  a  beneficiary,  if  reserved  in  the  policy,  is 
equally  available  to  the  insured  under  an  ordinary  policy  of  life  in- 
surance as  it  is  in  case  of  a  certificate  issued  by  a  fraternal  benefit 
association.  Mutual  Benefit  Life  Ins.  Co.  v.  Swett,  222  Fed.  200, 
137  C.  C.  A.  640,  Ann.  Cas.  1917B,  298;  Hopkins  v.  Northwestern 
Life  Assur.  Co.,  99  Fed.  199,  40  C.  C.  A.  1 ;  Townsend  v.  Fidelity 
&  Casualty  Co.,  163  Iowa,  713,  144  N.  W.  574,  L.  R.  A.  191 5 A,  109; 
May  on  Ins.  §  398m;  Joyce  on  Ins,  §§  740,  741. 

The  provision  for  a  return  to  the  company  of  the  original  policy, 
so  that  an  indorsement  of  change  of  beneficiary  may  be  made  there- 
on, is  one  for  the  protection  of  the  company,  and  not  for  the  pro- 
tection of  the  original  beneficiary,  and  whether  the  policy  is  an  or- 
dinary life  policy,  or  the  certificate  of  a  fraternal  beneficiary  asso- 
ciation, if  a  new  policy  has  been  issued  in  the  lifetime  of  the  in- 
sured, at  his  request  the  original  beneficiary  will  not  be  heard  to 
complain  that  the  original  policy  was  not  returned.  Mutual  Benefit 
Life  Insurance  Co.  v.  Swett,  supra;  Lamb  v.  Mutual  Reserve  Fund 
Life  Ass'n  (C.  C.)  106  Fed.  637 ;  Mutual  Life  Ins.  Co.  v.  Lowther, 
22  Colo.  App.  622,  126  Pac.  882;  John  Hancock  Mut.  Life  Ins.  Co. 
v.  Bedford,  36  R.  I.  116,  89  Atl.  154;  Navassa  Guano  Co.  v.  Cock- 
field  (D.  C.)  244  Fed.  222;  Simcoke  v.  Grand  Lodge  A.  O,  U.  W., 
84  Iowa,  383,  51  N.  W.  8,  15  L.  R.  A.  114;  Wandell  v.  Mystic 
Toilers,  130  Iowa,-639,  105  N,  W.  448;  AUgemeiner  Arbeiter  Bund  v. 
Adamson,  132  Mich.  86,  92  N.  W.  786;  Marsh  v.  Supreme  Council 
American  Legion  of  Honor,  149  Mass.  512,  21  N.  E.  1070,  4  L.  R. 
A,  382. 
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A  number  of  cases  have  been  cited  by  appellee  in  which  it  was- 
held  that  the  original  beneficiary  was  entitled  to  recover  when  a 
change  of  beneficiaries  had  been  attempted,  but  in  these  cases  the 
company  or  society  had  not  accepted  the  application  for  a  change  of 
beneficiary  and  acted  upon  it  by  the  proper  entry  or  indorsement  of 
the  change  during  the  lifetime  of  the  insured,  and  hence  the  question 
of  waiver  was  not  involved.  In  this  case  the  company  indorsed  the 
change  of  beneficiaries  on  the  poliqr,  without  knowledge  of  any  claim 
by  the  plaintiff  of  an  understanding  with  her  husband  that  she  was 
to  remain  the  beneficiary  while  she  kept  the  premiums  paid.  As 
stated  in  the  case  of  Supreme  Council  of  Royal  Arcanum  v.  Behrend, 
supra,  the  remedy  to  enforce  any  contract  of  that  kind  is  not  to  be 
applied  in  a  suit  on  the  policy  between  the  original  beneficiary  and  the 
company. 

[4]  Some  objection  is  made  in  the  brief  of  appellee  that  the  de- 
fense urged  by  appellant  should  have  been  made  in  the  action  at 
law.  No  objection  to  the  trial  of  the  issues  as  a  suit  in  equity  was 
made  in  the  court  below,  and  the  case  is  not  so  wholly  without  color 
of  equitable  jurisdiction  that  this  court  should' now  dismiss  the  suit 

on  that  ground.    Fay  v.  Hill,  249  Fed.  415, CCA. ;  Audit 

Co.  of  New  York  v.  City  of  Louisville,  185  Fed.  349,  107  C  C  A. 
467 ;  Babcock  &  Wilcox  v.  American  Surety  Co.,  236  Fed.  340,  149  C 
C.  A.  472. 

It  follows,  from  what  has  been  said,  that  the  decree  of  the  trial 
court  should  have  canceled  the  policy  in  question  as  an  obligation 
of  the  company,  and  should  not  have  rendered  judgment  thereon  in 
favor  of  defendant  in  error. 

The  judgment  in  No.  5100,  the  proceeding  in  error,  will  be  re- 
versed, wiSi  costs,  and  the  decree  in  No.  5102,  the  proceeding  on 
appeal,  will  be  reversed,  with  direction  to  enter  a  decree  in  conform- 
ity with  the  views  expressed  herein. 


CLmdOFiEuy  ruEL  co.  v.  Henderson  raoN  works  co. 

SAME  T.  HENDERSON. 

(Circuit  Oonrt  of  Appeal^  Fiftb  Ctrcnlt.    November  21,  191&) 

No.  3284. 

1.  Jonrr  Advbwtubbs  ®=>1 — Oontbact9— CowBrBucTioN. 

A  corporate  shipowner  and  a  company  operating  a  tng  owned  by  the 
corporatloQ  held  Joint  adventurers,  reepon^ble  for  one-half  of  the  ex- 
penses and  losses;  It  appearing  that  the  corporation  which  contracted 
with  one  Interested  In  the  operating  company  recognized  the  company's 
ri^ts. 

2.  (JoBPORATioNS  €=>432(12) — CoNTBACTS— Evidence  of  AnTHOErrr. 

Evidence  of  a  contract  relating  to  a  tug  owned  by  a  corporation  entered 
Into  by  the  president  and  general  manager  held  to  show  It  was  made  for 
the  corporation,  binding  on  the  corporation. 

3.  CoRTOBATiozfs  «=>447 — Contracts— VALiDmr. 

Where  a  corporation,  which  under  its  charter  might  build  vessels,  ac- 
qnlred  a  tng  In  the  discharge  of  a  debt,  a  contract  relating  to  the  opera- 
tion of  the  tug  was  not  ultra  vires. 
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4.  OoBFOBATiONS  €=>379 — CoNTBACTS — Pabtnbbship  AawEOtKixr. 

Where  the  stockholders  and  ofBcers  of  a  corporation  acquiesced  In  a 
contract  between  It  and  another  for  the  Joint  operation  of  a  vessel,  held, 
that  the  corporation  could  not  escape  Vesoltlng  liability  on  the  groand 
that  the  contract  was  one  of  partherBhip  and  a  oorporation  cannot  be  ■ 
member  of  a  firm. 

5.  CoBPORATiONS  ®s>423 — ^ToBTs— NxouGKNCB— AxTTHOBrrr  or  OmtSCBS. 

Where  the  officer  in  charge  of  a  corporation's  business  entered  Into  a 
contract  for  the  operation  of  a  tag  which  it  owned,  held,  that  the  cor- 
poration could  not  escape  responsibility  for  the  results  of  a  collision  due 
to  negligent  operation,  on  the  ground  that  no  person  was  authorized  to  so 
conduct  the  business  of  the  corporaticHi  as  to  Impose  apon  It  Uahility  for 
negllgenca 
8.  CoBFOBATioNS  ®=>306 — LiABn.rrT  or  Oftigebs— Illeoai,  Acts. 

Where  the  president  and  general  manager  of  a  coriwration  entered  into 
a  contract  with  respect  to  the  operation  of  a  tug  which  the  oorporatloo 
owned,  and  the  contract  was  beyond  his  authority,  he  would  be  personally 
responsible. 
7.  CoixiRiON  «=>153 — ^Retibw— DimsMiirATioiT. 

Where  the  trial  court  found  against  a  libelant,  seeking  to  reoorer  on 
account  of  collision  on  the  ground  that  the  respondent  was  not  a  person 
responsible,  but  did  not  determine  the  question  of  negligence,  the  appel- 
late court,  on  reversing  the  decree,  will  not,  regardless  of  its  authority 
to  consider  the  record,  determine  the  question  of  negligmce,  but  will  re- 
mand the  case  to  enable  the  trial  court  to  determine  sndi  question. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Alabama;  Robert  T.  Ervin,  Judge. 

Libel  by  the  Clinchfield  Fuel  Company  against  the  Henderson  Iron 
Works  Company,  together  with  a  like  libel  against  Frank  Henderson. 
The  two  cases  were  tried  together,  and,  judgment  being  against  libelant 
in  each  case,  it  appeals.  Decree  reversed  as  to  the  Henderson  Iron 
Works  Company,  and  affirmed  as  to  the  individual  respondent 

Harry  T,  Smith  and  Wm.  G.  Caffey,  both  of  Mobile,  Ala.,  for  ap- 
pellant. 
T.  Ml  Stevens,  of  Mobile,  Ala.,  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  EVANS,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  The  ClinchBeld  Fuel  Company  filed  a  li- 
bel against  Henderson  Iron  Works  Company  for  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  master  and  crew  of  the 
tug  Helen  Henderson,  owned  by  respondent  Upon  denial  of  liability 
by  respondent,  a  like  libel  was  filed  against  Frsmk  Henderson.  The 
two  cases  were  tried  together,  judgment  being  against  libelant  in  each 
case. 

At  the  time  of  the  accident  the  Helen  Henderson  was  being  operated 
by  the  Steele  Towing  &  Wrecking  Company  in  the  harbor  at  Galves- 
ton, Tex.  The  tug  was  towing  a  barge  of  the  Clinchfield  Fuel  Com- 
pany, and,  according  to  the  allegations  of  the  bills,  "the  master  and  . 
crew  of  the  tug  so  negligently  went  about  the  performance  of  their 
duties"  as  to  collide  with  a  pier,  and  subsequently  to  ram  a  steamer; 

the  collisions  resulting  in  injuries  to  the  barge. 

»  —  - 
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The  judgment  of  the  court  was  upon  the  ground  that,  at  the  time 
of  the'accident,  the  vessel  was  under  the  complete  control  and  mana^ 
ment  of  the  Steele  Towing  &  Wrecking  Company;  and  it  is  now  m- 
sisted  that  the  respondent  corporation  had  relations  alone  with  T.  J. 
Anderson,  and  none  with  the  Stede  Towing  &  Wrecking  Company. 

[  1  ]  The  contract,  signed  by  T.  J.  Anderson  and  Frank  Henderson, 
of  importance  in  determining  the  relationship  between  the  Steele  Tow- 
ing &  Wrecking  Company  and  the  Henderson  Iron  Worlre  Company, 
was  to  the  following  effect: 

'"nils  contract,  entered  into  and  between  T.  J.  Anderaon,  partner  In  the 
firm  of  Steele  &  Anderson,  of  Galveston,  Texas,  and  Frank  Henderson,  of  the 
firm  of  the  Henderson  Iron  Works  Company,  of  Mobile,  Alabama,  this  first 
day  of  June,  1916,  to  wit: 

"In  consideration  of  the  said  Frank  Henderson  furnishing  his  tug  Helen 
Henderson,  her  tackle,  apparel,  and  madiinery,  for  operation  along  the  coast 
of  the  Galf  of  Mexico,  and  particularly  in  the  harbor  of  the  port  of  Galves- 
ton, Texas,  he  agrees  to  divide  the  net  profits  and  to  assume  all  cost  and  lia- 
bilities of  operation  of  the  said  tug  to  the  extent  of  fifty  per  cent  (50%),  both 
profit  and  expense. 

"The  said  T.  J.  Anderson,  as  one  of  the  principals  of  the  firm  of  Steele  & 
Anderson,  agrees  to  keep  the  said  tng  Helen  Henderson  in  operation,  endeav- 
oring to  secure  all  the  profitable  employment  that  he  possibly  can,  both  in  the 
harbor  and  on  the  outside,  maintaining  thereon  a  single  or  double  crew  as  the 
necesedty  might  demand,  and  agrees  on  behalf  of  the  firm  of  Steele  &  Ander- 
son to  be  responaltde  for  fifty  per  cent  (60%)  of  the  costs  and  expenditures 
of  operation  in  lieu  of  reoelvlng  fifty  per  cent  (60%)  of  the  net  profits  of  the 
tug. 

"It  Is  further  mutually  agreed  by  the  parties  signing  this  contract  and 
constituting  the  principals  of  this  contract  that  the  tug  will  be  (derated  under 
the  name  of  the  Steele  Towing  &  Wrecking  Company,  although  the  direct 
management  shall  be  in  the  hands,  and  all  transactions  passed  through  the 
bands,  of  the  said  T.  J.  Anderson  on  behalf  of  the  firm  of  Steele  &  Anderson. 

"All  fuel,  provisions,  wages  and  any  disbursements  whatsoever  are  to  be 
paid  for  by  the  said  firm  of  Steele  &  Anderson,  and  In  the  event  of  loss  or 
profits  the  division  to  be  made  in  accordance  with  that  portion  of  agreement 
relating  as  above. 

"Witness  my  haind  this  first  day  of  Jnne^  1916,  at  tlie  city  of  Galveston, 
Texas,  U.  S.  A. 

"TtilB  contract  can  be  biokoi  by  either  party  (60)  days  after  written  notice. 

"T.  J.  Anderson.     [Seal.] 

"Signed  in  the  presence  of: 
"Henry  J.  Scbutta 

"Witness  my  hand  this  first  day  of  Jane^  1915,  at  the  dty  of  Mobile,  Ala- 
bama, tl.  S.  A.  Frank  Henderson. 

"Signed  in  the  presence  of: 
"Adolph  Danne." 

The  contract  is  one  difficult  to  construe.  The  intention  of  the  par- 
ties is  set  forth  in  terms  uncertain  and  ambiguous.  It  is  provided  that 
the  tug  would  be  "operated  under  the  name  of  the  Steele  Towing  & 
Wreclang  Company,  although  the  direct  management  shall  be  in  the 
hands,  and  all  transactions  passed  through  the  hands,  of  the  said  T. 
J.  Anderson."  From  this  provision,  from  the  correspondence,  and 
from  the  testimony  of  Anderson,  it  sufficiently  appears  that  the  Hen- 
derson Iron  Works  Company,  having  peculiar  confidence  in  Ander- 
son, expected  him  to  look  after  the  interests  of  the  Henderson  C!k)m- 
pany,  but  that  the  actual  operation  was  to  be  by  the  Steele  Towing  & 
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Wrecking  Company.  The  possibility  of  a  sale  to  this  company  was  in 
contemplation,  and  insurance  was  effected,  payable  to  the  Steele  Tow- 
ing &  Wrecking  Company,  "as  its  interest  may  appear."  One  of  the 
letters  from  Anderson  contained  a  sentence  to  this  effect: 

"Tbe  contract  I  contemplate  writing  np  In  connection  with  jaax  good  adf 
and  this  office  wUl  be  In  audi  manner  as  wlU  glre  the  Steele  Towing  &  Wreck- 
ing Company  no  bold  on  you  wbaterer,  tliereby  folly  protecting;  yoa  by  dealing 
excluslTely  tbrongb  my  oflBce^" 

In  another  letter  Henderson  Iron  Works  Company  suggest : 

"I  would  prefer  doing  business  through  your  office,  whom  I  am  wdl  ac> 
qualnted  wl^  although  I  believe  the  Steele  Towing  &  WwUng  ComiMuiy  are 
flrst-clasa,  honorable  pe(q;)le;  but,  as  you  are  better  aoqualnted  wttlt  both 
BidefB^  this  is  my  reason  for  expecting  you  to  protect  us." 

•  Anderson  testified  that  when  the  tug  went  to  Galveston  he  turned 
her  over  to  the  Steele  Towing  &  Wrecking  Company  to  operate ;  that 
he  and  Henderson  "conferred  and  co-operated  in  suggestions  for  iht 
betterment  of  the  operations  after  the  Steele  Towing  &  Wrecking  Com- 
pany took  charge  of  her";  that  "the  vessel  was  not  chartered  at  so 
much  a  month,  but  "on  the  mutual  understanding  that  all  profits  were 
to  be  divided  as  between  owners  and  Steele  Towing  &  Wrecking  Com- 
pany." 

Whatever  may  have  been  the  original  understanding  and  the  mean- 
ing of  the  contract,  it  is  quite  certain  that  Mr.  Henderson  and  the 
Henderson  Iron  Works  Company  knew  of  the  actual  operation  of  the 
tug  by  the  Steele  Towing  &  Wrecking  Company,  and  looked  to  that 
company  for  its  part  of  the  profits.  Among  the  letters  introduced  in 
evidence  was  one  in  which  the  Henderson  Iron  Works  Company  says: 

"We  have  be«i  trying  hard  to  get  a  settlement  with  the  Steele  Towing  k 
Wrecking  Company  for  the  tug  Helen  Henderson's  earnings  from  the  last 
statement  up  to  tbe  time  she  sunk." 

The  conclusion  reached  is  that  the  Henderson  Iron  Works  Com- 
pany and  the  Steele  Towing  &  Wrecking  Company  were,  at  the  time 
of  the  accident,  engaged  in  a  joint  venture,  each  party  undertaking 
to  become  responsible  for  one-half  the  expenses  and  losses,  and  to 
equally  share  in  the  profits. 

[2]  It  is  contended  that  there  was  no  corporate  action  of  any  kind 
with  reference  to  the  operation  of  the  vess^  or  the  assumed  contract 
with  Steele  Towing  &  Wrecking  Company.  The  incorporators  of  the 
Henderson  Iron  Works  Company  were  Frank  Henderson,  who  sub- 
scribed for  25  shares,  William  Henderson,  his  brother,  who  sub- 
scribed for  1  share,  and  Maud  Henderson,  the  wife  of  William  Hen- 
derson, who  subscribed  for  24  shares.  The  incorporators  were  the 
directors,  Frank  Henderson  was  president  and  general  manager,  and 
William  Henderson  secretary.  The  complete  control  of  the  corpora- 
tion's business  was  in  Frank  Henderson.  His  brother  was  a  practicing 
physician,  and  the  only  thing  to  indicate  that  he  ever  had  anything 
to  do  with  the  corporation  was  a  statement  by  Frank  Henderson  that 
"on  matters  of  importance  we  always  consult  one  another."  In  the 
active  management  of  the  business  he  did  not  participate.    The  pres- 


Digitized  by 


Google 


OlilNCHnBLD  TXTBL  CO.  V.  HENDBBSOIT  IBON  WORKS  OO.        415 

ident  and  general  manager  thought  that  the  company  had  by-laws,  but 
did  not  know  where  they  were. 

There  is  nothing  to  indicate  that  formal  action  had  ever  been  taken 
by  the  board  of  directors  in  any  matter  pertaining  to  the  conduct  of 
tlie  business  of  the  corporation.  In  making  the  arrangement  vrith  ref- 
erence to  the  operation  of  the  tug,  the  corporation  acted  in  the  same 
■way  that  it  ordinarily  did,  through  Frank  Henderson  alone.  From 
the  circumstance  that  the  tug  belonged  to  the  Henderson  Iron  Works 
Company,  that  in  the  contract  Heinderson  was  spoken  of. as  "of  the 
Henderson  Iron  Works  Company,"  that  the  letters  with  reference  to 
this  transaction  were  signed  "Henderson  Iron  Works  Company,  by 
Frank  Henderson,  President,"  that  there  was  no  claim  of  ownership 
of  the  tug  by  Frank  Henderson,  and  nothing  to  indicate  that  any  ar- 
rangement had  been  made  between  him  and  the  corporation  by  which 
the  tug  could  be  used  for  his  sole  benefit,  it  must  be  assumed  that  the 
contract  was  made  for  the  corporation,  and  it  must  he  held  that  It 
was  so  done  as  to  bind  the  corporation. 

[3]  Further  contention  is  made  that,  if  there  was  a  contract  between 
the  Steele  Towing  &  Wrecking  Company  and  the  Henderson  Iron 
Works  Company,  whereby  a  partnership  between  the  two  corporations 
for  the  operation  of  the  tug  resulted,  the  contract  was  ultra  vires. 

The  Henderson  Iron  Works  Company  was  a  corporation,  the  ob- 
jects of  which  were  set  forth  in  the  charter  as  follows: 

"To  conduct  a  general  foundry,  machine  shop,  boiler,  and  blacksmith  busi- 
ness, or  any  one  or  more  thereof;  to  buy,  manufacture,  and  sell  all  kinds  of 
material,  marine  and  railway  machinery  and  supplies;  to  boy,  manufacture, 
and  sell  all  kinds  of  Iron  and  other  metal  goods ;  to  Inilld  or  repair  engines, 
Tessels,  boUers,  sawmlU  and  other  machlaeiy,  and  gexteraUy  to  do  any  and 
all  acts  Incident  to  the  (operation  of  a  general  foundry,  machine,  boiler,  and 
blacksmith  shops." 

The  powers  of  the  corporation  were  very  broad,  and  the  ownership 
of  a  vessel  was  a  possibility  contemplated.  The  tug  was  acquired  in 
the  discharge  of  a  debt  due  the  company.  It  could  not  be  said  that 
the  company  was  without  authority  to  acquire  a  vessel  under  such  cir- 
cumstances, when  it  had  power  to  build  and  repair  vessels.  The  own- 
ership of  a  vessel  carries  along  with  it  the  right  to  use  it  in  a  way 
that  will  make  it  a  source  of  revenue,  instead  of  loss.  The  vessel  had 
brought  expense  and  loss,  and  the  arrangement  made  was  the  result  of 
an  effort  to  make  it  profitable. 

[4]  The  proposition  is  made  that  a  corporation  cannot  become  a 
member  of  a  partnership.  Doubtless  there  are  many  expressions  in 
the  books  to  this  effect.  Whether  a  corporation  may  become  a  tech- 
nical partner  or  not,  there  is  no  doubt  of  its  capacity  to  enter  into 
commercial  ventures  within  the  general  scope  of  its  corporate  pow- 
ers, whereby  the  profits  or  losses  of  the  enterprise  are  to  be  divided 
between  the  corporation  and  another  person  or  corporation.  Having 
the  right  to  own  and  (q)erate  the  vessel,  it  had  the  further  right  to 
make  a  reasonable  and  not  extraordinary  arrangement  by  which  this 
operation  could  be  effected.  The  rules  of  law  with  reference  to  cor- 
porate power  will,  in  a  measure,  be  dependent  upon  the  persons  by 
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whom  they  are  invoked,  and  the  circumstances  under  which  an  ef- 
fort is  made  to  apply  limitations  of  authority.  In  the  instant  case, 
a  close  corporation,  under  the  complete  mana^^ement  of  one  of  the  in- 
corporators, enters  into  an  enterprise  with  another  concern,  with  the 
expectation  of  making  profit,  under  a  contract  whereby  expenses  and 
profits  are  to  be  divided.  It  may  be  that  some  member  of  the  cor- 
poration could  have  invoked  a  lack  of  authority  of  the  corporation  or 
of  the  president,  to  prevent  such  a  contract,  or  to  prevent  the  carry- 
ing of  it  out  after  it  was  made.  But  a  court  would  hesitate  to  allow  a 
corporation  (all  of  its  officers  and  stockholders  acquiescing)  to  take 
the  possible  profits  of  an  enterprise,  under  a  contract  beyond  its  pow- 
ers, and  then,  liability  resulting,  permit  it  to  secure  immunity  by  an 
.appeal  to  lack  of  authority. 

[B]  The  proposition  is  made  that  no  person  was  authorized  to  so 
conduct  the  business  of  the  corporation  as  to  impose  upon  it  liability 
for  negligence  or  other  tort.  Of  course,  no  corporation  can  lawfully 
authorize  the  doing  of  an  unlawful  act,  or  of  a  tortious  or  n^ligent 
act.  Neither  can  an  individual  acquire  a  right  to  commit  a  tort ;  but 
the  absence  of  the  right  to  do  that  which  is  wrong  will  not  absolve 
him  from  the  consequences  of  the  wrong.  A  corporation  may  author- 
ize the  doing  of  that  which  is  within  its  corporate  authority;  and  if. 
in  the  doing  of  this,  the  agents  or  agencies  which  it  selects  are,  withLi 
the  scope  of  their  authority,  guilty  of  negligence  or  other  tort,  the 
same  rules  (with  exceptions  not  necessary  to  state)  are  applicable  as 
would  be  applied  to  an  individual. 

[8]  If  Frank  Henderson  acted  for  the  corporation  without  author- 
ity, under  circumstances  under  which  the  corporation  would  not  be 
bound,  he  would  himself  be  responsible.  The  conclusion  reached,  how- 
ever, is  that  that  which  he  did  was  for  the  corporation,  under  circum- 
stances making  the  corporation  responsible  for  the  results.  Judgment 
for  him  was  therefore  proper. 

[7]  The  trial  judge  has  not  determined  whether,  under  the  facts 
developed,  injuries  resulted  to  the  barge  of  the  libelant  under  circum- 
stances fiscing  negligence  upon  the  master  and  crew  of  the  tug.  \Vhile 
this  court  would  have  the  right  to  consider  the  record,  and  determine 
this  question,  it  is  believed  that  more  satisfactory  results  can  be  at- 
tained by  referring  the  matter  to  the  trial  court. 

The  case  against  Frank  Henderson  is  affirmed,  and  that  against 
the  Henderson  Iron  Works  Company  is  reversed,  for  ftulher  action 
consistent  with  this  opinion. 
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MOBTH  AMERIOAli  TELEGRAPH  CO.  T.  NOBTHBBN  PAO.  EX.  00. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    November  11,  1918.) 

No.  5013. 

3_    BUIITENT  DOUAIN   9=»202(2,  3) ^DAUAQES ^EVIDENCS. 

In  a  proceeding  to  condemn  a  right  of  way  for  a  telegraph  pole  line  on 
a  railroad  right  of  way,  held,  that  evidence  of  the  rental  paid  for  similar 
easements  was  admissible  on  the  question  of  damages,  and, .  while  it  is 
not  to  be  used  as  a  mathematical  formula,  witnesses  were  properly  aUowed 
to  state  what  such  rental  would  amount  to,  if  capitalized  at  4^^  to  5^ 
per  cent. 

2.  Eminent  Dohaih  «=>202(2,3) — Dakaoes — Evidence — "Makket  "Valxtb." 
The  expression  "marlcet  value"  indicates  the  price  established  In  a  mar- 
ket where  the  article  is  dealt  In  by  such  a  number  of  persons  as  to  stand- 
ardize the  price;  but  as  applied  to  real  property  the  term  Indicates  fair 
or  reasonable  vaJue,  which  the  property  would  have  If  dealt  with  as  at  a 
market  overt.  So  in  a  proceeding  to  condemn  a  right  of  way  for  a 
telegraph  line  over  a  railroad  right  of  way,  the  price  for  which  rights  of 
way  over  other  railroads  were  acquired  Is  not  admitted  to  fix  the  market 
value  ezc^t  in  the  latter  sense. 

[Ed.  Note. — ^For  other  definitions,  see  Worda^and  Phrases,  First  and 
Second  Series,  Market  Value.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;    Page  Morris,  Judge. 

Condemnation  proceeding  by  the  North  American  'telegraph  Com- 
pany against  the  Northern  Pacific  Railway  Company.  There  was 
judgment  on  the  verdict,  assessing  damages  in  the  sum  of  $16,850,  and 
plaintiff  brings  error.    Affirmed. 

E.  T.  Young  and  O'Brien,  Young,  Stone  &  Horn,  all  of  St  Paul, 
Minn.,  for  plaintiff  in  error. 

D.  F.  Lyons,  of  St.  Paul,  Minn.  (C.  W.  Bunn,  of  St  Paul,  Minn., 
on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  This  is  a  proceeding  brought  by  the 
North  American  Telegraph  Company  as  plaintiff  to  condemn  a  right 
of  way  for  a  telegraph  pole  line  on  the  railroad  right  of  way  of  the 
defendant,  the  Northern  Pacific  Railway  Company,  from  White  Bear 
to  Duluth,  Minn,,  a  distance  of  138  miles,  and  ft-om  White  Bear  to 
Stillwater,  a  distance  of  12  miles,  under  section  6246  of  the  General 
Statutes  of  Mitmesota  for  1913.  The  case  was  before  this  court  and 
was  carefully  examined  in  an  opinion  reported  in  230  Fed.  347,  144 
C.  C.  A,  489,  L.  R.  A.  1916E,  572.  The  decision  of  the  trial  court 
was  there  reversed,  because  it  failed  to  receive  evidence  which  we 
deemed  necessary  to  show  the  true  value  of  the  property,  and  because 
the  rule  of  damages  adopted  was  erroneous.  On  the  second  trial  the 
rejected  evidence  was  received,  and  the  rule  of  damages  formulated 
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by  this  court  was  stated,  with  explanations  which  gave  plaintiff  no 
cause  for  exception.  The  jury  returned  a  verdict  for  $16,850,  upon 
which  judgment  was  entered,  and  plaintiff  brings  error. 

[1]  The  only  exceptions  urged  in  argument  of  sufficient  merit  to 
require  mention  are  these:  Mr.  Baker,  superintendent  of  the  Postal 
Telegraph  Company,  testified  that  he  had  acquired  at  the  price  of  $10 
per  mile,  rights  over  several  Southern  and  Southwestern  railroads 
identical  with  those  sought  by  plaintiff.  Counsel  insists  that  this  prac- 
tice established  a  "market  value"  for  the  right,  to  which  the  jury 
should  have  been,  restricted,  and  excepted  to  the  use  of  any  other  stand- 
ard. The  trial  court  also  received,  over  plaintiff's  objection,  evidence 
of  witnesses  produced  by  defendant  of  the  annual  rental  paid  for  such 
easements  for  limited  terms  of  years,  and  then  permitted  the  witnesses 
to  state  what  that  rental  would  amount  to  if  capitalized  at  4%  to  5% 
per  cent.  Counsel  insists  that  such  a  valuation  would  be  proper  only 
in  case  the  fee  to  the  property  was  taken;  and,  as  the  statute  provides 
that  plaintiff's  right  is  subject  to  termination  whenever  the  propertj' 
shall  be  needed  by  the  railway  company  for  its  own  purposes,  it  is 
urged  that  the  reception  of  this  evidence  was  highly  prejudicial.  We 
might  content  ourselves  by  simply  referring  to  our  opinion  when  the 
case  was  here  before.  We  then  stated  that  rental  value  was  a  proper 
element  for  consideration  in  assessing  damages.  For  the  reasons  there 
given,  we  still  adhere  to  that  opinion.  As  we  then  explained,  such  a 
valuation  is  not  to  be  used  as  a  mathematical  formula.  It  should  be 
qualified  by  the  limited  nature  of  the  right,  and  that  was  clearly  done 
by  the  trial  judge.  It  then  constituted  one  of  the  most  valuable  ele- 
ments for  the  consideration  of  the  jury. 

[2]  The  term  "market  value,"  as  the  words  fairly  import,  indicates 
^rice  established  in  a  market  where  the  article  is  dealt  in  by  such  a 
multitude  of  persons,  and  such  a  large  number  of  transactions,  as  to 
standardize  the  price.  Proof  of  such  a  market  value  can  only  be 
made  by  one  of  the  recognized  methods  of  proving  the  price  current 
in  a  market.  Individual  dealings  are  not  competent  to  prove  it.  The 
term  is,  however,  frequently  used  in  a  figurative  sense,  as  meaning  the 
fair  or  reasonable  value  of  the  property — ^that  is,  such  a  value  as  the 
property  would  have  if  it  were  dealt  in  according  to  the  practices  of  a 
market  overt.  This  is  the  meaning  which  the  term  usually  has  when 
applied  to  real  prbperty.  To  prove  market  value  when  it  is  used  in 
this  secondary  or  figurative  sense,  it  is  proper  to  receive  evidence  of 
individual  transactions,  even  offers  made  in  good  faith  for  property 
of  like  character,  the  nature  of  the  property,  its  location,  its  rental 
value,  the  uses  to  which  it  can  be  put,  and  all  the  manifold  elements 
which  are  admissible  to  show  the  fair  and  reasonable  valtie  of  prq)- 
erty  which  is  not  so  traded  in  as  to  give  it  a  market  value  in  the  pri- 
mary sense  of  the  term.  Private  dealings  in  property  can  never  be 
used  to  show  market  value  in  the  primary  sense,  and,  when  used  to 
show  market  value  in  the  sense  of  fair  and  reasonable  value,  individ- 
ual transactions  can  never  be  made  the  sole  basis  for  ascertaining  such 
value.  No  text-writer  or  court  has  been  discovered  which  supports 
any  such  doctrine.   The  distinction  between  the  two  meanings  attached 


Digitized  by 


Google 


IN  BE  JtMBPB  B.  MABQOBTTB,  JB.,   INC.  419 

to  the  term  "market  value"  is  now  found  in  the  elementary  works. 
Chamberlayne  on  Evidence,  §§  2099h,  2099i. 

When  the  matter  under  investigation  is  so  exceptional  as  the  right 
involved  in  the  present  case,  to  try  to  fit  it  into  the  formula  of  "mar- 
ket value"  leads  only  to  confusion.  In  such  a  case  all  that  can  be  done 
is  to  aid  the  jury  by  the  opinions  of  men  who  are  shown  to  have  opin- 
ions which  will  prove,  in  the  judgment  of  the  trial  court,  a  help  to 
the  jury,  and  to  present  the  various  features  of  the  property  to  which 
we  have  already  referred.  The  elements  which  witnesses  may  prop- 
erly bring  forward  in  such  a  case  are  those  which  experienced  and  in- 
telligent business  men  would  present,  if  they  were  n^otiating  with  re- 
spect to  the  property  in  question.  Boom  Co.  v.  Patterson,  98  U.  S. 
403,  25  L.  Ed.  206;  United  States  v.  Chandler-Dunbar  Co.,  229  U.  S. 
53,  77,  33  Sup.  Ct.  667,  57  L.  Ed.  1063.  When  the  minds  of  jurymen 
have  been  enlightened  by  such  evidraice  and  opinions,  their  composite 
judgment  constitutes  the  "fair  compensation"  referred  to  in  our  Con- 
stitutions. Judges  cannot  properly  make  a  schedule  of  the  elements, 
which  may  be  brought  before  a  jury  by  experienced  men  to  aid  them 
in  making  their  assessments.  The  rule  and  the  elements  for  its  appli- 
cation must  be  adapted  to  the  subject-matter  that  is  under  investiga- 
tion. That  is  what  was  done  by  this  court  in  its  opinion  when  the 
case  was  here  before.  The  Circuit  Court  of  Appeals  of  the  Sixth  Cir- 
cuit, after  a  careful  examination  of  the  same  subject,  has  recently  ap- 
proved the  same  method.  Louisville  &  Nashville  R.  R.  Co.  v.  Western 
Union  Telegraph  Co.,  249  Fed.  385, CCA.  — w 

The  judgment  is  affirmed.       , 


In  re  JOSEPH  B.  MARQUETTE,  JR.,  Ina 
(Circuit  Court  of  Appeals,  Second  Circuit.    November  13,  1918.) 

No.  58. 

1.  Bankbuptot  9=>136(1) — Suviiart  Pboceediitos. 

A  bankrupt  may  be  summarily  ordered  to  surrender  to  bis  trustee  any 
assets  of  the  estate  found  In,  bis  possession,  and  for  failure  to  obey  sucb 
order  may  be  committed  aa  for  contempt. 

2.  Bankbttptct  «=>288(1) — StnniABT  PaocEEDiwas. 

Where  the  trustee  has  possession  of  and  legal  title  to  any  property,  the 
bankruptcy  court  In  summary  proceedings  may  adjust  demand^  for  the 
property ;  but,  where  the  trustee  has  not  title  and  possession,  an  adverse 
claim  to  {Property  demanded  by  him  cannot  be  summarily  determined, 

3.  Bankrxtptct  ®=>288(1) — Suuiiabt  PsocEiSDiNoa. 

Where  the  bankrupt  is  a  corporation,  summary  proceedings  may  lie  to 
recover  corporate  property  in  the  possession  of  an  officer  thereof  wno 
makes  no  personal  claim  to  it ;  but  as  against  another  than  the  bankrupt, 
who  sets  up  title  In  himself,  his  claim,  if  more  than  colorable,  cannot  be 
disposed  of,  except  by  plenary  suit. 

4.  Bankbuptot  €=3288(1) — Summary  Pbocekdings. 

Where  Imported  merchandise  was  deposited  by  the  owner  In  a  bonded 
warehouse,  and  after  organizing  a  corporation  such  owner  pledged  the 
warehouse  receipt  as  collateral  security  for  a  corporate  debt,  held  that, 
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as  dtle  remained  in  him,  bla  dalm  to  tbe  property,  wbldi  be  asserted  oo 
bankruptcy  of  tbe  corporation,  oould  not  be  disposed  of  In  summaiy  pro- 
ceedings. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York. 

In  the  matter  of  Joseph  R.  Marquette,  Jr.,  Incorporated,  bankrupt 
Petition  by  Joseph  R.  Marquette,  Jr.,  individually,  to  revise  an  order 
rendered  on  petition  of  the  trustee  in  summary  proceedings  restrain- 
ing Marquette  from  interfering  with  the  sale  of  certain  merchandise, 
etc.  Order  reversed,  and  matter  remanded,  widi  directions  to  dis- 
miss the  trustee's  petition. 

The  bankrupt  corporation  succeeded  to  the  business  of  and  was  formed 
by  Joseph  B.  Marquette,  Jr.,  who  became  Its  president.  Before  Incorporation 
Marquette  individually  became  the  owner  of  a  considerable  quantity  of  Im- 
ported merchandise,  which  (duty  not  being  paid)  was  deposited  In  a  bonded 
warehouse,  the  proprietor  of  which  Issued  the  usual  receipt  for  said  mer- 
diandlse  to  sold  Marquette  Individually. 

•  Thereafter,  the  bankrupt  corporation  having  been  created,  Marquette,  on 
behalf  of  the  corporation,  borrowed  money  from  a  bonk,  and  as  collateral  se- 
curity transferred  to  the  bank  the  warehouse  receipt  aforesaid.  The  mer- 
chandise could  not  be  removed  from  warehouse  without  the  consent  of  the 
collector  of  customs  showing  that  It  was  duty  paid  before  withdrawal. 
Bankruptcy  having  supervened,  Marquette  refused  to  sign  applications  for 
withdrawal  unless  tbe  bank  would  stipulate  to  pay  to  him  Individually,  and 
not  to  tbe  trustee  of  the  bankrupt  corporation,  whatever  surplus  might  re- 
main on  the  sale  of  tbe  merchandise  to  liquidate  the  bankrupt's  indebtedness 
to  the  bank.  Apparently  falling  to  obtain  such  stipulation,  he  transferred  his 
right,  title,  and  interest  in  and  to  said  merchandise  to  a  third  party. 

The  trustee,  becoming  aware  of  this  situation,  brought  by  petition  a  snm- 
mary  proceeding  against  Marquette  individually,  seeking  an  order  directing 
blm  to  "instruct  the  collector  of  customs  that  be  relinquishes  and  withdraws 
any  claims  which  he"  might  have  against  said  merchandise.  After  consider- 
ing affidavits  on  both  sides,  the  District  Court  ordered  (1)  that  Marquette  be 
restrained  and  enjoined  from  in  any  manner  Interfering  with  the  sale  by 
the  bank  of  said  merchandise ;  (2)  that  the  bank  and  tbe  trustee  Jointly  offer 
the  merchandise  for  sale,  and  any  surplus  over  Indebtedness  be  paid  to  tbe 
trustee;  and  (3)  that  Marquette  be  required  to  execute  an  instrument  In 
writing  signifying  that  he  had  no  objection  to  the  sale  of  said  merchandise  by 
the  bank  and  the  trustee  Jointly  as  aforesaid. 

Marquette,  in  his  answer  to  the  trustee's  petition,  averred  that  the  mer- 
chandise in  question  was  not,  and  never  bad  been,  propoty  of  the  bankrupt 
corporation,  and  objected  to  the  Jurisdiction  of  the  court  In  the  premisfs. 
After  the  passage  of  the  order  hereinabove  summarized,  be  brought  Uiis 
petition  to  revise. 

Patrick  J.  McDonald,  of  New  York  City,  for  petitioner. 

Niebrugge  &  Maxfield,  of  New  York  City  (Samuel  C.  Duberstwn,  of 
New  York  City,  of  counsel),  for  trustee  in  bankruptcy. 

Rounds,  Hatch,  Diningham  &  Debevqise,  of  New  York  City  (Ste- 
phen Barker,  of  New  York  City,  of  counsel),  for  Battery  Park  Nat 
Bank. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  statihg,  the  facts  as  above).  The 
petitioner,  Marquette,  never  submitted  himself  to  the  jurisdiction  of 
the  court  below,  but  insisted,  and  still  insists,  upon  bis  right  as  an  ad- 
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verse  claimant  to  a  plenary  suit.  The  rules  regarding  this  matter  laid 
down  by  this  court  for  this  circuit  may  for  the  purposes  of  this  litiga- 
tion be  restated  as  follows : 

[  1  ]  A  bankrupt  may  be  summarily  ordered  to  surrender  to  his  trus- 
tee any  assets  of  the  estate  found  in  his  possession,  and  for  failure  to 
obey  such  order  may  be  committed  as  for  a  contempt  In  re  Schlesing- 
er,  102  Fed.  117,  42  C.  C.  A.  207. 

[2, 3]  Where  the  trustee  has  possession  of,  and  legal  title  to,  any 
given  piece  of  property,  the  bankruptcy  court  in  summary  proceedii^ 
may  adjust  demands  for  said  property,  or  ally  portion  thereof,  includ- 
ing the  determination  of  such  a  question  as  the  validity  of  a  mortgage 
upon  the  property  so  in  possession.  In  re  Kellogg,  121  Fed.  333,  57  C. 
C.  A.  547.  But,  where  the  trustee  has  not  title  and  possession,  an  ad- 
verse claim  to  property  demanded  by  him  cannot  be  summarily  deter- 
mined. In  re  Baudouine,  101  Fed.  574,  41  C.  C.  A.  318.  Where  the 
bankrupt  is  a  corporation,  summary  proceedings  may  lie  to  recover 
projperty  of  the  corporation  in  the  possession  of  an  officer  thereof,  who 
makes  no  personal  claim  to  said  property.  In  re  Brockton  Ideal  Shoe 
Co.,  202  Fed.  199,  120  C.  C.  A.  447.  But  as  against  another  than  the 
bankrupt,  who  sets  up  title  in  himself,  his  claim,  if  more  than  color- 
able, cannot  be  disposed  of  otherwise  than  by  plenary  suit ;  summary 
proceedings  will  not  lie.  "Colorable"  was  defined  in  Re  Yorkville  Coal 
Co.,  211  Fed.  619,  128  C.  C.  A.  570,  and  extended  to  cover  a  question 
of  law,  as  distinct  from  one  of  fact,  in  Re  Midtown  Contracting  Co., 
243  Fed.  56,  155  C.  C.  A.  586. 

[4]  Applying  these  rules  to  the  present  case:  Undoubtedly  the 
bank,  by  die  transfer  of  the  warehouse  receipt,  had  symbolical  posses- 
sion of  the  merchandise  in  question;  but  on  the  face  of  the  papers 
Marquette  individually  remained  the  owner  at  least  of  the  equity  in  the 
property  hypothecated  to  secure  the  debt  of  his  corporation.  The  is- 
sue in  this  proceeding  is  whether  Marquette  did  or  did  not  turn  this 
merchandise  into  the  corporation  he  formed,  as  he  admittedly  did  do 
with  most  of  his  other  belcmgings.  This  is  a  question  of  fact,  and 
suggestive  of  several  debatable  points  of  law,  and  is  plainly  not  such 
a  matter  as,  over  timely  objection  to  jurisdiction,  could  be  summarily 
disposed  of  by  a  court  sitting  in  bankruptcy,  guided  by  the  above-cited 
decisions. 

The  order  under  review  is  reversed,  with  costs  of  this  court,  and 
the  matter  remanded,  with  directions  to  dismiss  the  petition. 
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WALKER  GRAIN  CO.  v.  BLAIR  ELEVATOR  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  14,  1918.) 

No.  3229. 

1.  Tbiax.  «=3412 — Objections  to  Evidbnok — Waitieb. 

Where  defendant  objected  to  a  ■question  to  Its  witness  as  to  wb^lier  he 
had  been  Indicted  for  forgery,  It  was  not  a  walvo:  of  the  objection  and  ex- 
ception for  defendant's  counsel  to  state  in  the  presence  of  the  Jury  tli&t 
he  was  notr  trying  to  keep  anything  back,  and  would  Uke  to  have  the 
witness  explain  the  matter,  as  he  stated  he  could. 

2.  Witnesses  «=»345(1) — OaEmnmrz — Indictubnt. 

Evidence  of  a  pending  indictment  Is  not  competent  to  affect  the  credi- 
bility of  a  witness. 

3.  Evidence  €=>1C>8(28) — ^Best  and  Secondabt— Obal  AssiGNKENra. 

Oral  proof  of  assignment  of  a  cause  of  action  is  pn^mr,  where  it  wai 
not  shown  to  have  been  in  writing;  and  the  fact  that  a  memorandum  ot 
the  terms  was  contained  In  a  Journal  entry  on  the  assignee's  books  of 
accoimt  does  not  establish  that  the  assignment  was  in  the  form  of  a 
written  contract. 

4.  Saxes  €=>58 — RBanssENCS. 

Where  a  contract  for  the  sale  of  com  fOr  future  delivery  referred  to 
the  trade  rule,  such  rule  thereby  became  a  part  of  the  contract. 
6.  Evidence  €=3450(5) — Okai.  Evidence — Tbade  RtrLx. 

Where  a  trade  rule,  which  was  part  of  a  contract,  was  amUguous,  oral 
proof  was  properly  permitted  to  elucidate  it 
6w  Sales  <3=sQi — Conbtbuction — ^Tradb  Rule. 

Under  a  trade  rule,  which  by  reference  was  incorporated  Into  and 
made  a  part  of  a  contract  for  the  sale  of  com  for  future  delivery,  held, 
that  it  was  Immaterial  to  the  buyer  how  long  before  the  exercise  of  the 
election  of  the  seller  to  ship  the  grain,  or  cancel  the  contract,  notice  of 
/election  was  given,  provided  it  readied  the  buyer  24  hours  before  dec- 
tion  was  exercised. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Texas ;  William  R.  Smith,  Judge. 

Action  by  the  Blair  Elevator  Company  against  the  Walker  Grain 
Company.  There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded  for  further  proceedings. 

Wm.  H.  Slay,  Mike  E.  Smith,  Uriah  M.  Simon,  and  Theodore  Mack, 
all  of  Ft.  Worth,  Tex.,  for  plaintiff  in  error. 

Stanley  Boykin,  of  Ft.  Worth,  Tex.  (H.  C.  Ray,  of  Durant,  Okl., 
on  the  brief),  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB, 
District  Judge.  ' 

GRUBB,  District  Judge.  This  was  an  action  in  the  District  Court, 
brought  by  the  defendant  in  error  against  the  plaintiff  in  error  for 
alleged  breaches  of  contracts  of  sale  and  purchase  of  com  for  future 
delivery.  The  defendant  in  error  claimed  that  the  plaintiff  in  error 
breached  the  contracts  by  failing  to  accept  and  pay  for  the  com 
agreed  to  be  purchased  Iqr  it,  and  that  it  was  entitled  to  recover,  be- 
cause of  such  breaches,  the  difference  between  the  contract  price  and 
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the  market  price  on  the  dates  of  the  respective  breaches.  Only  one 
shipment  of  com  was  actually  made  by  defendant  in  error,  and  it 
was  rejected  by  plaintiff  in  error.  With  reference  to  the  other  con- 
tracts, the  breaches  relied  upon  by  defendant  in  error  were  charged 
to  have  consisted  in  the  failure  by  plaintiff  in  error  to  furnish  billing 
instructions  within  the  time  required  by  the  contracts.  The  issues 
involved  the  construction  of  the  contracts  in  respect  to  the  require- 
ment as  to  the  furnishing  of  billing  instructions,  and  whether,  in 
fact,  such  instructions  had  been  sent  by  the  plaintiff  in  error  to  the 
defendant  in  error,  as  required  by  the  contract,  or  at  all. 

[1,2]  The  evidence  of  defendant  in  error  tended  to  show  that 
such  instructions  were  not  received  by  it,  while  that  of  the  plaintiff 
in  error  tended  to  show  that  they  were  mailed  by  it.  Upon  this  is- 
sue the  evidence  was  in  sharp  conflict,  and  depended  largely  upon  the 
weight  accorded  to  the  evidence  of  the  plaintiff  in  error's  witness, 
J.  L.  Walker.  Upon  the  cross-examination  of  this  witness,  he  was 
asked  whether  he  had  been  indicted  for  perjury.  The  plaintiff  in 
error  interposed  an  objection,  which  the  court  overrukd,  plaintiff  in 
error  excepting.  No  answer  to  this  question  was  given.  He  wa^ 
then  asked  if  he  had  been  indicted  for  forgery,  and  answered  that 
he  had.  No  new  objection  was  interposed  to  this  question.  How- 
ever, the  record  as  to  what  transpired  convinces  us  that  the  court 
below  understood  the  plaintiff  in  error's  objection  to  have  been  con- 
tinued to  this  line  of  proof,  and  that  it  ruled,  with  that  understand- 
ing, upon  it.  Th6  District  Judge,  after  announcing  that  he  would 
sustain  an  objection  to  it,  upon  the  idea  that  it  was  permissible  only 
in  a  criminal  case,  finally  said  that  he  would  change  his  ruling,  and 
permit  it  to  be  shown  upon  the  issue  of  the  credibility  of  the  witness. 
After  the  announcement  of  his  final  ruling,  plaintiff  in  error  again 
asked  the  court  to  note  its  exception.  We  do  not  think  that  the  plain- 
tiff in  error  waived  its  objection  and  exception,  because  its  counsel, 
thereafter,  said  in  the  presence  of  the  jury: 

"We  are  not  seeking  to  keep  anything  beck,  for  the  damage  has  already 
been  done,  and  It  Is  all  for  the  jury;  but  we  would  like  for  him  to  explain, 
as  he  stated  be  could  a  while  ago." 

The  witness  then  gave  his  explanation  of  the  transaction.  .  The 
plaintiff  in  error  was  entitled  to  have  the  explanation  of  the  witness 
go  before  the  jury,  without  withdrawing  or  waiving  its  previous  ob- 
jection to  the  question.  We  do  not  see  that  its  counsel  did  more 
than  state  that,  as  the  evidence  of  the  pending  indictment  had  been 
allowed  to  go  to  the  jury,  it  was  desirous  that  the  witness  make  an 
explanation  to  the  jury  of  his  version  of  the  transaction.  In  the  case 
of  Coyne  v.  United  States,  246  Fed.  120,  158  C.  C.  A.  346,  we  held 
that  evidence  of  a  pending  indictment  was  not  competent  to  affect 
the  credibility  of  a  witness. 

[3]  As  this  necessarily  results  in  a  reversal  of  the  judgment,  it 
is  unnecessary  to  consider  the  other  assignments  of  error  in  detail, 
as  they  may  not  arise  upon  a  future  trial  of  the  cause.  We  are 
not  thereby  to  be  taken  as  approving  all  the  other  rulings  of  the  court 
below  on  matters  of  evidence.    For  the  guidance  of  the  parties  in 
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the  future  conduct  of  the  case,  we  may  say  that  we  think  the  court 
below  properly  admitted  oral  proof  of  the  assigmnent  of  the  cause 
of  action  to  defendant  in  error,  as  it  was  not  shown  to  have  been  in 
writing.  The  mere  memorandum  of  its  terms  in  a  journal  entry  on 
the  defendant  in  error's  books  of  account  would  not  show  that  the 
assignment  itself  was  in  the  shape  of  a  written  contract. 

[4-8]  We  are  of  the  opinion  that  the  court  below  properly  con- 
strued the  trade  rule,  which  was  referred  to  in  the  contracts  and  there- 
by became  a  part  of  them.  The  language  of  the  rule  is  ambiguous, 
and  oral  proof  was  properly  permitted  to  elucidate  it.  In  the  state  of 
the  evidence  in  the  present  record,  we  have  no  hesitation  in  constru- 
ing the  rule  as  if  it  read : 

"The  buyer  shall  be  allowed  8  calendar  days,  after  receipt  of  a  demand 
from  the  seller  for  billing  InstmctionB,  within  which  to  furnish  sodi  instruc- 
tions, and,  failing  to  furnish  such  instructions  within  such  time,  the  seller 
shall  hare  the  right  to  elect  either  to  ship  the  grain  to  the  post  office  address 
of  the  buyer,  or  to  cancel  the  contract  and  charge  the  buyer  with  the  diCer- 
«nce  between  the  cwitrBCt  price  and  the  market  price  at  the  time  of  cancella- 
tion, provided  the  seller  has  given  the  bnyer  notice  of  his  election  for  a  period 
of  24  hours  before  the  seller  ships  the  grain  or  cancels  the  oontraict'' 

This  construction  is  that  established  by  the  evidence  as  that  cus- 
tomarily acted  upon  by  the  grain  trade,  which  we  would  be  reluctant 
to  depart  from  for  that  reason.  It  also  accords  with  the  option  given 
by  the  contract  to  the  seller  to  ship  during  the  shipping  period.  Un- 
der the  construction  contended  for  by  the  plaintiff  in  error  (that  a 
demand  could  only  be  made  during  the  shipping  period),  the  period 
of  optional  shipment  given  the  seller  would  be  diminished  at  least 
3  days.  A  construction  so  inconsistent  with  the  spirit  of  the  agree- 
ment should  only  be  adopted  by  the  court  where  the  language  is  com- 
pelling and  unambiguous.  The  purpose  of  the  24-hour  notice  of  elec- 
tion is  evidently  not  to  enlarge  the  3-day  period  after  demand  for 
furnishing  billing  instructions  but  to  enable  the  buyer  to  take  steps 
to  protect  himself  by  getting  knowledge  for  that  period,  at  least, 
in  advance  of  the  exercise  of  the  seller's  election  either  to  ship  or  to 
cancel  and  charge  the  buyer  with  the  loss.  For  this  purpose  it  is 
immaterial  to  the  buyer  how  long  before  the  exercise  of  the  elec- 
tion the  notice  of  the  seller's  election  is  given,  provided  it  reaches 
him  at  least  24  hours  before  that  election  is  exercised. 

For  the  error  pointed  out,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  to  this  opinion. 
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MOEET  V.  CITY  OF  NEW  HOCHELLB  et  aL 
(Circuit  Court  of  Appeals,  Second  Circuit.    Voyeaabm  18,  1918.) 

No.  5. 

1.  Wharves  «=>20(1) — Whabfikoeb — Dorr  of  Case. 

A  wharfinger  is  bound  to  exercise  ordinary  care  and  diligence,  and  no 
mo're. 

2.  VThadves  ®=920(3) — Whabtikoeb — ^Neouoknce. 

Tbe  fact  that  a  wharf  is  so  buUt,  or  that  the  berths  alongside  It  are  so 
obstructed,  that  special  care  is  necessary  on  the  part  of  any  vessel  using 
the  wharf,  is  not  per  se  evidence  of  that  \a.6k  of  care  and  diligence  on 
the  part  of  the  wharfinger  which  Is  negligence,  and  the  existence  ot 
danger  only  Increases  the  quantum  of  the  wliarlinger's  duty. 

8.  Whabves  9=920(5) — Whabfinoeb — ^NBOuoEiraB. 

Where  a  muDidiMl  wliarf  vras  built  on  a  ledge  of  rock  In  such  a  man- 
ner that  there  was  an  under-water  projection  on  the  face  of  the  com- 
pleted wharf,  necessitating  the  use  of  planks  or  beams,  with  aw)ropri- 
ate  toggles,  to  keep  vessels  off  the  projection,  a  vessel  Is  Justified  In 
assuming  that  the  wharfinger  has  the  best  Information  as  to  the  condi- 
tion of  the  pranlses,  and  where  tbe  master  refused  to  use  appliances 
furnished  by  the  wharfinger,  hut  relied  on  his  own,  which  proved  Insuffl- 
dent,  the  wharfinger  is  not  liable. 
4.  Sbuppino  €=>63 — Masteb — Neouqence — ^Acr  or  Masteb. 

Where  the  master  of  a  vessel  declined  to  use  appliances  furnished  by 
the  wharfinger  to  keep  his  vessel  off  an  under-water  projection,  and  the 
vessel  was  injured,  held,  that  negligent  act  of  master  was  Imputable  to 
owner  of  vessel. 

Appeal  from  the  EHstrict  Court  of  the  United  States  for  the  South- 
em  EMstrict  of  New  York. 

Libel  by  Stephen  W.  Morey  against  the  City  of  New  Rochelle  and 
another.  From  a  decree  for  libelant  for  half  damages  only,  the 
named  respondent  appeals.  Reversed  and  remanded,  with  direc- 
tions to  dismiss  libel. 

Ubelant  owned  a  coal  barge  of  a  not  unusual  size,  which  waa  sent  to  New 
Bocbelle  and  berthed  at  a  public  wharf  owned  by  the  dty ;  the  municipality 
collecting  the  wharfage.  This  wharf  had  been  in  existence  for  upwards  of 
ten  years,  and  stands  upon  a  ledge  of  rock  rising  above  the  general  bottom 
level.  To  get  a  holding  or  resting  place  on  the  ledge  for  the  wharf  foundation, 
it  Is  somewhat  set  back  from  the  ledge  edge. 

nils  construction  produces  an  under-water  projection  along  the  face  of  the 
completed  wharf,  which  projection  at  at  least  one  place  Is  something  over  four 
feet,  and  nowhere  less  thaji  one  foot.  Yeasels  lying  alongside  the  wharf  will, 
unless  breasted  off  at  least  as  much  as  the  ledge  projects,  catch  upon  It  with 
the  fall  of  the  tida 

The  dty  employed  a  wharf  master,  and  furnished  means  In  the  shape  of 
planks  Or  beams,  with  appropriate  t<%gles  affixed,  by  whldi  boats  using  tne 
wharf  could  be,  and  for  years  had  been,  kept  dear  of  the  aforesaid  under- 
water projection. 

Libelant's  boat  came  to  this  wharf  In  diarge  of  an  experienced  boatman, 
who  was  told  by  the  wharf  master  of  the  ledge  projedlon  and  offered  the 
dty's  appliances  for  keeping  himself  breasted  off.  He  did  not  like  them, 
thought  they  were  "no  good,"  and  inibstituted  therefor  a  contrivance  of  his 
own,  whidi  he  thought  superior.  The  weather  was  unfavorable;  the  boat 
master's  apparatus  failed  him;   his  vessel  came  too  dose  to  the  wharf,  was 
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caught  on  the  projection,  and  seTerdy  strained.  To  recover  for  tbe  damage 
thus  caused  this  action  was  brought,  and  the  District  Court  held  that  the  dty 
was  "negligent  in  maintaining  such  a  dangerous  berth,"  but  that  the  boat  mas- 
ter "would  have  known  the  extent  of  the  danger  if  he  had  kept  bis  eyes  open," 
and  therefore  awarded  the  libelant  half  damages  only.  Respondent  thereapoD 
appealed,  and  on  this  hearing  the  libelant  urged  demand  for  full  damages. 

Walter  G.  C.  Otto,  of  New  York  City  (Arthur  H.  Longfellow 
and  John  Hunter,  both  of  New  York  City,  of  covmsel),  for  appellant 

Hyland  &  Zabriskie,  of  New  York  City  (Nelson  Zabriskic,  of  New 
York  City,  of  counsel),  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1  ]  Ad- 
mittedly the  city's  responsibility  is  that  of  a  wharfinger.  One  oc- 
cupying this  position  is  bound  to  "ordinary  care  and  diligence,"  and  no 
more.  Toxaway,  etc.,  Co.  v.  Sulzberger,  242  Fed.  888,  155  C.  C 
A.  476. 

[2-4]  The  mere  fact  that  a  wharf  is  so  built,  or  that  the  berths 
alongside  it  are  so  obstructed,  that  special  care  is  necessary  on  the 
part  of  any  vessel  using  the  wharf,  is  not  per  se  evidence  of  that 
lack  of  care  and  diligence  which  is  negligence.  The  existence  of  dan- 
ger only  increases  the  quantum  of  the  wharfinger's  duty,  and  he  must 
inform  those  in  charge  of  vessels  patronizing  his  wharf  of  just  what 
they  must  expect  to  encounter.  A  vessel  is  justified  in  assuming 
that  the  wharfinger  has  better  information  than  any  one  else  in  re- 
gard to  the  condition  of  his  own  premises.  The  Stroma,  50  Fed.  557, 
1-C.  C.  A.  576.  In  this  case  proper  information  was  given  and  means 
tested  by  time  supplied  for  guarding  against  the  known  and  recog- 
nized danger.  Libelant's  master,  who  was  his  agent,  chose  to  pur- 
sue methods  of  his  own,  and  no  reason  appears  why  the  principal 
should  not  be  bound  by  his  agent's  act.  No  legal  difference  exists  be- 
tween this  case  and  that  of  Leo  v.  McCoUum  (D.  C.)  107  Fed.  742, 
which  in  our  opinion  was  well  decided. 

Finding,  therefore,  no  negligence  or  lack  of  diligence  on  the  part 
of  the  city  as  wharfinger,  it  is  ordered  that  the  decree  appealed  from 
be  reversed,  with  costs  of  this  court,  and  the  cause  remanded,  with 
directions  to  dismiss  the  libel,  with  costs  below. 
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SMITH  y.  STANDARD  SANITARY  MFS.  OO. 
(Circuit  Court  of  Appeals,  Second  Circuit     NoTember  IS,  1918.) 

No.  81. 

1.  BBOKKRS   4=364(1) — CoMiaSSIONS — WXTHDBAWAI,   OF   OFFEB.  ■ 

Where  a  corporation  agreed  to  pay  a  broker  a  certain  fee  If  be  could 
effect  a  consolidation  with  defendant  cotporatioQ,  and  defendant  with- 
drew Its  offer  of  consolidation  before  it  was  acted  upon  by  broker's 
employer,  broker  could  not  recover  compensation  from  defendant;  there 
being  no  contract  between  the  two. 

2.  Tkiai.  «=3l09— DisinsSAL  on  QPENiNa  Stateiisnt. 

A  complaint,  sufflcient  In  its  allegations,  may  be  dismissed,  on  admis- 
sions made  by  plalnttfCs  counsel  in  his  opening  dearly  showing  plaintlfl 
had  no  cause  of  action. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  by  James  Mibie  Smith  against  the  Standard  Sanitary  Man- 
ufacturing Company.  There  was  a  judgment  dismissing  the  com- 
plaint, and  plaintiff  brings  error.    Affirmed. 

Hollander  &  Bemheimer,  of  New  York  City  (Herbert  Cone,  of 
New  York  City,  of  counsel),  for  plaintiff  in  error. 

Henry  A.  Blumenthal,  of  New  York  City,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  In  this  case^  a  most  unusual  thing  hap- 
pened. The  complaint  was  dismissed  at  the  trial,  before  the  taking 
of  any  testimony  and  because  of  admissions  made  by  the  plaintiff's 
coimsel  in  his  opening. 

The  plaintiff  is  by  education  an  engineer,  who  since  he  left  college 
has  devoted  himself  exclusively  here  and^  in  England  to  the  organ- 
izing, promoting,  and  financing  of  large  enterprises.  He  commenced 
this  action  to  recover  commissions  which  he  claimed  he  had  earned 
in  bringing  about  an  agreement  of  consolidation  or  merger  whereby 
the  defendant  corporation,  having  a  capital  stock  of  $10,(XX),000, 
agreed  to  take  over  the  J.  L.  Mott  Company,  having  a  capital  stock, 
assets,  and  business  whidi  it  was  alleged  amounted  to  more  than  $7,- 
(XX),(XX).  Both  of  these  corporations  are  engaged  in  the  manufacture 
and  sale  of  plumbing  and  sanitary  supplies.  The  defendant  com- 
pany is  a  corporation  organized  under  the  laws  of  the  state  of  Penn- 
sylvania, and  the  J,  L.  Mott  Company  is  a  corporation  organized  un- 
der the  laws  of  the  state  of  New  Jersey. 

The  complaint  alleged  that  between  March  15,  1916,  and  Decem- 
ber 18  of  the  same  year,  plaintiff  was  engaged  in  negotiations  with 
defendant,  having  proposed  to  it  the  advantages  of  combining  with 
the  J.  L.  Mott  Company;  that  with  the  knowledge  and  upon  the  re- 
quest of  defendant  pl^ntiff  continued  his  negotiations  with  defend-  • 
ant  and  with  the  J.  L.  Mott  Company  and  its  stockholders  for  the 
purpose  of  obtaining  the  most  favorable  terms  for  such  combination ; 
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that  through  plaintiff's  efforts  and  procurement  defendant  agreed  to 
purchase  the  entire  capital  stock,  assets,  and  business  of  the  J.  L. 
Mott  Company,  paying  therefor  the  sum  of  $2,651,000  in  cash  or  se- 
curities, and  assuming  the  existing  bonded  indebtedness  of  the  lat- 
ter, amounting  to  ^,000,000;  that  upon  information  and  belief  this 
promise  to  make  such  purchase  was  conunimicated  by  defendant  to 
the  officers  and  stockholders  of  the  J.  L.  Mott  Company,  the  defend- 
ant agreeing  that  it  might  take  such  offer  under  advisement  and  act 
upon  the  same,  and  that  the  same  would  be  left  open  for  a  period  in- 
cluding January  3,  1917,  during  which  time  there  might  be  procured 
the  formal  acceptance  by  its  stockholders  of  the  said  offer;  that 
thereupon  the  vice  president  of  the  company  and  the  stockholders 
undertook  to  call  a  meeting  of  their  stockholders  to  obtain  a  formal 
acceptance  of  the  offer,  and  a  meeting  for  that  purpose  was  called  for 
December  18th  at  2  o'clock ;  that  a  few  hours  before  the  time  set  for 
the  holding  of  the  said  meeting  the  defendant,  by  special  delivery  let- 
ter, withdrew  its  offer  and  refused  to  complete  tiie  purchase ;  that  all 
the  services  and  n^otiations  of  plaintiff  with  defendant  and  with 
the  J.  L.  Mott  Company  were  with  the  knowledge  and  consent  and 
at  the  special  request  of  the  defendant. 

It  was  also  alleged  that  plaintiff  had  been  damaged  in  the  sum  of 
$232,550,  which  was  the  reasonable  value  of  his  services,  and  judg- 
ment in  that  amount  was  demanded. 

The  defendant  put  in  an  answer,  in  which  it  denied  certain  of  the 
allegations  of  the  complaint  and  declared  that  as  to  the  other  alle- 
gations it  had  no  knowledge  or  information  sufficient  to  form  a  belief. 

The  case  came  on  for  trial,  and  a  jury  was  impaneled  and  sworn. 
In  opening  for  the  plaintiff  his  counsel  made  certain  statements  as 
to  what  he  could  prove  and  what  he  could  not  prove,  which  led  the 
court,  on  the  motion  of  the  defendant,  to  dismiss  the  complaint.  In 
his  opening  he  expUcitly  stated  to  the  jury  that  no  arrangement  was 
had  between  the  plaintiff  and  the  defendant,  and  that  his  contract, 
if  any,  was  one  whereby  the  J.  I,.  Mott  Company  was  to  pay  him 
$100,000  in  cash  in  order  to  consummate  the  deaL  His  statement 
was  as  follows: 

"Smith  [tbe  plalntUI]  had  made  the  deal  with  the  Mott  Company  that  he 
was  to  be  palcL  I  think  you  will  hare  the  letter  before  you.  .  In  order  to 
belp  the  deal  go  through,  he  was  willing  to  take  $100,000  in  spot  cash,  al- 
though he  flgr^red  his  commission  at  a  great  deal  more.  That  was  the  amount 
that  the  Mott  Company  agreed  should  be  paid.  As  for  the  Standard  Com- 
pany, he  had  made  no  arrangements  with  than." 

[1]  This  was  brought  to  the  attention  of  the  court  by  defend- 
ant's counsel,  who  asked  to  have  the  action  dismissed,  "rhe  plain- 
tiff's counsel  was  then  asked  by  Judge  Mayer  what  he  had  to  say, 
and  a  colloquy  of  some  length  followed,  in  the  cotuse  of  whidi  Judge 
Mayer  said : 

"But,  as  I  understand  this  case,  a  business  man  or  a  bnslneBB  coiponttloii 
cannot  be  heM  in  damages  when  they  have  not  employed  a  broker  or  pro- 
moter and  have  made  no  agreement  with  him  of  any  kind,  manner,  or  descrip- 
tion, because  perchance  the  deal  does  not  go  through — ^If  such  a  doctrine  would 
bold,  no  business  man  would  be  safe.    *    *    *    Xo  my  way  of  thtnirfng,  the 
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proportion  as  advanced  has  no  support  In  law.  In  reason,  in  aomnion  sense, 
in  business  requirements  or  in  the  orderly  conduct  of  business  in  a  great 
community  like  New  Tork,  or  in  ttie  United  States.  People  are  held  in  con- 
tracts, they  are  held  for  what  they  agree.  Where  a  man  does  not  agree  to 
something  and  pnta  himself  in  a  position  where  an  agreement  may  be  inferred, 
you  can  see  what  a  hopeless  mess  such  a  doctrine  as  is  contended  for  would 
bring  about,  and  I  am  utterly  against  it." 

After  some  further  discussion  of  the  matter,  the  motion  dismiss- 
ing the  complaint  was  granted. 

It  appears  that  no  consolidation  ever  took  place  between  these  two 
corporations.  It  appears,  also,  that  the  offer  made  by  the  defendant 
corporation  was  wiUidrawn  before  it  was  ever  formally  accepted  by 
the  J.  L.  Mott  Company;  so  this  is  not  a  case  where  an  agreement 
between  these  two  corporations  had  ever  been  made  and  later  breached. 
Neither  is  the  case  governed  by  that  class  of  cases  holding  that  a 
real  estate  broker,  employed  to  sell  property  upon  terms  stated  by 
the  seller  in  advance,  has  complied  with  his  agreement  and  earned 
his  commission  when  he  has  produced  a  purchaser  able  and  willing 
to  purchase  at  the  price  and  upon  the  terms  named  in  his  contract 
of  employment,  and  where  the  contract  for  some  reason  fails  of  con- 
summation. It  more  nearly  resembles  Hale  v.  Kumler,  85  Fed.  161, 
29  C.  C.  A.  67.  In  that  case  the  plaintiff  sought  to  recover  an  agreed 
compensation  under  a  contract  for  services  rendered  as  a  broker  in 
attempting  unsuccessfully  to  bring  about  a  consolidation  of  two  rival 
companies.  On  the  facts  in  that  case  it  was  held  that  nothing  short 
of  an  actual  accomplished  consolidation  entitled  the  plwntiff  to  any 
compensation  from  the  defendant. 

The  plaintiff  in  this  court  argued  that  it  was  no  defense  to  say 
that  no  consolidation  ever  took  place,  because  that  would  be  permit- 
ting the  defendant  to  profit  by  its  own  wrong  in  breaching  the  con- 
tract. Breaching  what  contract?  There  never  was  a  contract  be- 
tween defendant  and  plaintiff,  and  there  never  was  a  contract  be- 
tween the  defendant  corporation  and  the  J.  L.  Mott  Company.  Be- 
fore the  offer  made  to  the  J.  I,.  Mott  Company  was  accepted,  the 
offer  was  withdrawn. 

[2]  So  the  question  presented  is  whether  a  complaint  which  is 
sufficient  in  its  allegations  can  be  dismissed  because  of  admissions 
made  by  the  plaintiff's  counsel  in  his  opening,  and  which  clearly 
showed  that  he  had  no  cause  of  action  against  the  defendant.  The 
question  is  answered  for  us  in  the  decision  in  Oscanyan  v.  Win- 
chester Repeating  Arms,  103  U.  S.  261,  26  L.  Ed.  539.  In  that  case 
^e  court  said : 

"In  the  trial  of  a  cause,  the  admissions  of  counsel,  as  to  matters  to  be 
proved,  are  constantly  rec^ved  and  acted  upon.  They  may  dispense  with 
proof  of  facts  for  wlilch  witnesses  would  otherwise  be  called.  They  may 
limit  the  demand  made  or  the  set-off  claimed.  Indeed,  any  fact,'  bearing  upon 
the  issues  Involved,  admitted  by  counsel,  may  be  the  ground  of  the  court's 
procedure  equally  as  if  established  by  the  clearest  proof;  and  if  in  the 
progress  of  a  trial,  either  by  such  admission  or  proof,  a  fact  is  developed  which 
must  necessarily  put  an  end  to  the  action,  the  court  may,  ui>on  its  own  mo- 
tion, or  that  of  counsel,  act  upon  it  and  close  the  case." 

The  judgment  is  affirmed. 

Digitized  by  CjOOQIC 


430  254  FEDEBAL  BBPOBTEB    ' 

DISC  GBADER  &  PLOW  CO.  ▼.  AtJSTIN-WBSTBllN  ROAD 
MACHINERY  00. 

(Orcult  Court  of  Appeals,  Eighth  Circuit.    December  4,  19ia) 

No.  8141. 

1.  Patbrtb  4=9328 — OoimsuoKiON — Vaimhtt. 

Patent  No.  758,148,  for  a  combination  In  a  grading  madilne  of  a  rotuy 
disc  plow  and  a  dirt  carrier,  held  Invalid,  not  showing  inrention,  int 
only  mechanical  skill. 

2.  Patents  ®s>243 — Combination  Patents — ^iNTBiNOEaaarr. 

Where  the  principle  and  mode  of  operation  of  a  peftented  combination 
are  appropriated,  mere  dbanges  of  the  form  or  position  of  the  mechanical 
elements  thereof,  or  the  sabstitntton  of  plain  mechanical  eqolTalents  for 
some  of  the  elements  of  the  combination,  will  not  deprive  the  device  of 
Infringement  in  cases  in  which  the  forms  and  positions  changed  and  the 
spedflc  elements  rather  than  the  equivalents  substituted  for  them  were 
not  claimed  by  Uie  patentee  to  be,  and  were  not,  essential  and  dlBtingnlsb- 
Ing  characteristics  of- the  Invention. 
8.  Patents  4=>26<2) — Combination  Patents — Vaudtit. 

A  new  combination  of  old  elements  by  which  a  new  and  useful  result 
is  produced,  or  an  old  result  Is  obtained  in  a  more  fadle,  economical,  and 
useful  way,  may  b©  patented,  ea  well  as  a  new  madiine  or  oompositlcm  of 
matter. 

4.  PATKNTS  «=»828— TAUBITT — iNFBXnaEMKNT. 

Notwithstanding  restrictions  because  of  the  prior  art,  patent  Na  816,543, 
for  Improvements  in  rotary  disc  plowing  attachments,  held  infringed. 
Sanborn,  Circuit  Judge,  dissenting  in  part. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;  Page  Morris,  Judge. 

Suit  by  the  Disc.  Grader  &  Plow  Company  against  the  Austin- West- 
em  Road  Machinery  Company.  From  a  decree  of  dismissal,  com- 
plainant appeals.    Reversed  and  remanded,  with  directions. 

Amasa  C.  Paul,  of  Minneapolis,  Minn.,  for, appellant. 
George  L.  Wilkinson  and  John  L,.  Jackson,  both  of  Chicago,  IlL, 
for  appellee. 

Before  SANBORN  and  CARIvAND,  Circuit  Judges,  and  EL- 
LIOTT, District  Judge. 

SANBORN,  Circuit  Judge.  The  plaintiff  below,  the  Disc  Grader  & 
Plow  Company,  a  corporation,  the  owner  of  letters  patent  No.  758.148, 
issued  April  26,  1904,  to  Powlison,  Ert>,  and  Huston,  for  the  cotnbi- 
nation  in  a  grading  machine  of  a  rotary  disc  plow  and  a  dirt  carrier, 
and  for  certain  combinations  appurtenant  thereto,  and  the  owner  of 
letters  patent  No.  816,543,  issued  March  27,  1906,  to  the  same  g^ran- 
tees,  for  certain  improvements  in  rotary  disc  plowing  attachments,  sued 
the  Austin-Western  Road  Machinery  Company,  another  corporation, 
for  infringement  of  these  patents.  The  road  company  defended  on  the 
grounds  Aat  the  patents  were  void  for  lack  of  invention  in  the  de- 
vices patented,  and  that  it  had  not  infringed  them.  There  was  a  final 
hearing  below  upon  voluminous  evidence,  and  the  dismissal  of  the 

4=3For  otbar  caiM  ■••  uun*  topic  A  KBT-NUMBSR  In  ail  Kar-Numb«red  Dlgesta  *  Ind«x« 

Digitized  by  CjOOQIC 


DISC   GBADEB  A  PLOW  CO.  V.  AU8TIN-WESTBRH   BOAD  M.  00.        431 

suit  on  the  grounds  that  patent  No.  758,148  was  void  for  lack  of  in- 
vention and  that  the  road  company  had  not  infringed  the  exclusive 
rights  secured  by  patent  No.  816,543. 

[  1  ]  Each  of  these  patents  is,  like  the  great  majority  of  all  patents, 
for  a  new  combination  of  old  mechanical  elements.  No.  758,148  is  for 
the  combination  of  a  rotary  disc  plow  with  a  dirt  carrier  or  dirt  ele- 
vator in  a  grading  machine.  Grading  machines  were  old,  dirt  carriers, 
endless  apron  dirt  carriers  for  elevating  the  dirt  from  the  ground  to 
a  wagon  or  other  receptacle,  were  old,  the  combination  of  a  grading 
machine,  a  dirt  carrier  or  elevator,  and  a  moldboard  plow,  whereby 
the  earth,  as  it  was  plowed  up,  was  thrown  upon  the  endless  apron,  and 
carried  or  elevated  to  a  receptacle  or  other  desired  location,  was  old. 
But  when  Powlison  made,  perfected,  and  applied  for  patent  Nq. 
758,148,  upon  the  combination  there  patented,  no  one  had  ever  succeed- 
ed in  conceiving  and  manufacturing  a  successful  or  useful  combination 
of  a  grading  machine,  a  dirt  carrier  or  elevator  and  a  rotary  disc  plow, 
although  imsuccessfui  attempts  had  been  made  to  do  so,  and  the  need 
of  such  a  combination  had  long  been  felt.  The  first  question  is:  Was 
the  discovery  of  this  combination  an  invention?  The  state  of  the  art 
at  the  time  Powlison  conceived  his  combination  has  been  patiently 
studied  and  considered,  and  the  majority  of  the  court  is  of  the  opinion 
that  Powlison's  combination  was  the  product  of  the  skill  of  the  me- 
chanic, and  that  his  conception  and  manufacture  of  it  failed  to  rise  to 
the  dignity  of  an  invention,  a  cwiclusion  to  which  the  writer  is  unable 
to  assent.  The  finding  and  decree  of  the  court  as  to  patent  No.  758,- 
148  must  therefore  stand  undisturbed. 

[2-4]  This  conclusion  leaves  nothing  further  for  consideration,  ex- 
cept the  assignment  of  the  grader  company  that  the  court  below  erred 
in  holding  that  claims  1  and  3  of  patent  No.  816,543  were  not  infringed 
by  the  road  company.  That  patent  by  its  terms  secured  to  the  grader 
company  the  exclusive  right  to  manufacture,  ase,  and  sell,  in  or  for 
rotary  disc  plowing  attachments,  the  combination  described  in  this  way: 

"Claim  1.  In  a  rotary  plowing  attachment,  a  concave  rotary  plowing  disc, 
a  plate  secured  thereto,  an  axle  secured  to  the  plate,  a  bearing  support  having 
a  boxing  for  said  axle,  antl-f  rlctlon  deTloes  between  the  axle  and  boxing,  said 
bearing  8UM>(»:t  having  a  socket  cast  Integral  J:herewith,  said  socket  having 
Its  plane  position  at  an  oblique  double  angle  to  the  axis  of  the  rotary  plowing 
disc,  a  standard,  said  socket  adapted  to  receive  the  lower  end  of  said  stand- 
ard, an  arm  connected  approximately  centrally  to  gald  standard,  said  stand- 
ard carrying  a  moldboard  scraper,  and  said  standard  adapted  to  be  connected 
to  a  grading,  or  ditching,  or  wagon-Ioadlng  machine." 

"Claim  3.  In  a  rotary  disc-plowing  attadiment,  a  concave  rotary  plowing 
disc,  a  bearing  plate  connected  centrally  to  the  rear  side  of  said  rotary  plow- 
ing disc,  a  central  axle  projecting  rearwardly  from  said  bearing  plate,  a  roller 
bearing  placed  aronnd  said  axle,  a  bearing  support  carrying  a  boxing  for  the 
roller  bearing  axle,  said  bearing  plate  and  bearing  support  having  circular 
cmicaTe  ball  races  opposite  each  other,  a  series  of  bearing  balls  placed  In  said 
ball  races,  means  for  retaining  the  said  bearing  support  In  proper  adjustment 
to  the  said  central  axle,  a  standard  connected  to  the  said  bearing  support,  and 
an  arm  carrying  a  moldboard  scraper." 

One  of  the  chief  advantages  of  this  combination  is  the  co-operation 
with  the  other  mechanical  dements  described  therein  of  the  anti-fric- 
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tion  rollers  secured  about  the  axle  of  the  plowing  disc  to  resist  lateral 
thrusts  against  it,  and  the  bearing  balls  secured  in  circular  concave 
ball  races  opposite  each  other  in  the  bearing  plate  and  bearing  su^wrt 
to  resist  the  longitudinal  or  end  thrusts  upon  the  axle.  The  road  com- 
pany at  an  early  day  recognized  the  value  and  utility  of  this  combina- 
tion and  for  many  years,  commencing  in  1907,  purdiased  from  the 
grader  company  and  sold  to  its  customers  the  rotary  disc  plowing  at- 
tachments manufactured  by  the  grader  company  under  this  patent. 
While  the  record  demonstrates  the  fact  that,  prior  to  the  invention  in 
this  patent,  roller  hearings  and  ball  bearings  were  old,  that  they  had 
been  used  separately  frequently,  and  that  in  one  patent,  No.  132,100, 
issued  to  Perry  '&  Hawley,  a  description  is  found  of  a  combination  of 
bearing  rollers  and  bearing  balls  with  a  railroad  car  axle  and  car  box, 
they  had  never  been  successfully  comWned  or  used  together  so  far  as 
the  record  in  this  case  discloses  in  combination  with  fiie  axles  of  ro- 
tary disc  plows,  or  with  the  other  mechanical  elements  described  in  the 
claims  under  consideration  until  Powlison  disclosed  his  combination 
in  an  application  for  the  patent  in  suit.  After  the  road  company  had 
learned  by  its  purchase  and  sale  for  some  years  of  the  grader  com- 
pany's patent  rotary  disc  attachment,  of  the  utility  and  superiority 
of  Powlison's  combination,  it  proceeded  to  manufacture  and  sell  the 
attachment,  which  is  now  claimed  to  constitute  an  infringement  of  the 
exclusive  right  patented  to  Powlison.  It  made,  as  usual  in  such  cases, 
some  changes  in  the  forms  and  positions  of  some  of  the  mechanical 
elements  of  the  grader  company's  combination,  but  none  which  changed 
their  effect  or  utility  in  the  patented  attachment.  It  substituted  for 
Powlison's  axle  of  uniform  diameter  screwed  into  the  supporting 
,  plate  of  the  disc  and  his  single  set  of  bearing  rollers  an  axle  made  in- 
tegral with  the  plate  having  two  cylindrical  portions  of  different  di- 
ameters and  two  sets  of  double  coned  rollers,  one  set  surrounding  each 
of  the  cylindrical  portions  of  the  axle,  but  the  principle,  mode  of  op- 
eration, and  effect  of  the  substitutes  are  the  same  in  the  comlnnation 
as  were  the  parts  for  which  they  were  substituted,  and  the  substitutes 
are  plain  mechanical  equivalents  thereof.  It  took  the  bearing  balls  out 
of  their  circular  concave  ball  races  near  the  top  of  the  axle  between 
Powlison's  bearing  plate  and  hearing  support  and  placed  them  in  a  cage 
between  the  end  of  the  axle  and  the  surface  of  the  chamber  in  which 
it  is  supported,  where  they  performed  the  same  function  and  wrought 
the  same  result  in  the  same  way  in  the  combination  as  did  Powlison's 
bearing  rollers  and  bearing  balls  in  the  locations  where  he  placed  them. 
It  made  other  immaterial  changes  in  the  method  of  securing  the  disc 
to  the  boxing  and  the  axle  bearing  rollers  and  bearing  balls  in  their 
places  and  in  one  or  two  other  respects. 

But  after  a  careful  comparison  of  the  road  company's  combination 
with  Powlison's,  and  after  consideration  of  these  various  changes  and 
of  the  combination  and  device  of  the  road  company  in  the  light  of 
the  state  of  the  prior  art  and  of  the  record,  no  escape  has  been  found 
from  the  conclusion  that  the  road  company's  device  was  conceived  and 
constructed  with  a  just  and  high  appreciation  of  the  utility  of  the  corn- 
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bination  and  co-operation  with  the  other  elements  specified  in  cl^ms  1 
and  2  of  Powlison's  second  patent  with  his  axle  protected  a^nst  heavy 
lateral  thrusts  and  friction  by  his  roller  bearings,  and  against,  friction 
and  longitudinal  thrusts  by  his  ball  bearings,  with  the  determination  to 
take  to  itself  the  benefit  of  that  combination.  By  making  immaterial 
changes  of  form  and  position  of  some  of  the  elements  of  that  com- 
bination, and- the  substitution  of  wie  mechanical  equivalent  for  an- 
other, the  road  company  has  constructed  a  device  which  accomplishes 
the  object  it  sought.  But  it  has  not.  escaped  infringement  of  Powli- 
son's second  patent,  because  it  has  appropriated  the  principle  and  mode 
of  operation  of  his  combination.  In  its  device  the  same  or  equivalent 
mechanical  elements  co-operate  in  the  same  way  and  on  the  same  prin- 
ciple as  do  the  elements  of  Powlison's  combination,  perform  the  same 
functions  and  accomplish  the  same  desired  and  useful  result.  Where 
the  principle  and  mode  of  operation  of  a  patented  combination  are 
appropriated,  mere  changes  of  the  form  or  position  of  the  mechanical 
elements  thereof,  or  the  substitution  of  plain  mechanical  equivalents 
for  some  of  the  elements  of  a  patented  combination  will  not  deprive 
the  device  of  infringement  in  cases  like  this,  in  which  the  forms  and 
positions  changed,  and  the  specific  elements  rather  than  the  equivalents 
substituted  for  them  were  not  claimed  by  the  patentee  to  be  and  were 
not  essential  and  distinguishing  characteristics  of  the  invention.  Ma- 
chine Co.  V.  Murphy,  97  U.  S.  120,  125,  24  Iv.  Ed.  935 ;  Nat.  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  106  Fed.  693, 
714,  45  C.  C.  A.  544;  Zittlosen  Mfg.  Co.  v.  Boss,  219  Fed.  887,  892. 
135  C.  C.  A.  551 ;  Wm.  F.  GoessUng  Box  Co.  v.  Gumb  et  al.,  241 
Fed.  674,  680,  154  C.  C.  A.  432. 

This  conclusion  has  not  been  reached  without  thoughtful  consider- 
ation of  the  argument  of  counsel  for  the  road  company  that  the  scope 
of  the  patent  to  Powlison  was  so  limited  by  the  state  of  the  art  when 
he  made  the  invention  and  especially  by  the  patents  to  Casady,  No. 
592,764;  to  Jemberg,  No.  629,722;  to  Brummer,  No.  644,138;  to 
Lindy,  No.  618,110;  to  Heylman,  No.  625,764;  to  Lindgren,  No. 
647,720;  to  Poole,  No.  657,204;  to  Weaver,  No.  713,027  and  to  Hen- 
don,  No.  721,591 — that  the  device  of  the  road  company  escapes  in- 
fringement. But  an  examination  of  these  patents  and  of  the  other 
evidence  of  the  state  of  the  art  has  convinced  that  the  exclusive  right 
granted  to  Powlison  was  sufficiently  broad  to  cover  the  combination 
which  the  road  company  devised  and  used  to  appropriate  the  benefit 
of  that  right.  While  some  of  the  patents  disclose  some  of  the  mechan- 
ical elements  of  Powlison's  combination  and  others  disclose  others, 
none  of  them  shows  all  of  them  or  of  their  mechanical  equivalents 
combined  together,  capable  of  co-operation  and  of  accomplishing  the 
desideratum  on  the  principle  and  in  the  mode  of  Powlison's  combina- 
tion. This  patent  is  for  a  combination,  and  a  new  combination  of  old 
elements  by  which  a  new  and  useful  result  is  produced,  or  an  old  re- 
sult is  obtained  in  a  more  facile,  economical  and  useful  way  may  be 
patented  as  well  as  a  new  machine  or  composition  of  matter.  Sey- 
mour V.  Osborne,  11  Wall.  516,  542,  548, 20 1*.  Ed.  33 ;  Gould  v^  Rees, 
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15  Wall.  187,  189.  21  L.  Ed.  39;  National  Hollow  Brake-Beam  Co. 
V.  InterchangeaWe  Brake-Beam  Co.,  106  Fed.  703,  45  C.  C.  A.  544; 
Stead  Lens  Co.  v.  Kryptok  Co.,  214  Fed.  368,  376,  131  C.  C.  A.  144; 
N.  Y.  Scaffolding  Co.  v.  Whitney,  224  Fed.  452,  456,  140  C.  C.  A.  138. 
The  conclusion  is  that  the  decree  below  must  be  reversed,  and  the 
cause  must  be  remanded  to  the  court  below,  with  directions  to  enter  a 
decree  in  favor  of  the  grader  company  and  against  the  road  company 
for  an  infringement  of  the  first  and  third  claims  of  letters  patent  No. 
816,453,  and  for  the  usual  injunction  and  accounting;  and  it  is  so 
ordered. 


TOSTBVIN-OOTTIE  MFG.  CO.  v.  M.  ETTINGER  C»..  Ina 
(Circuit  Court  of  Appeals,  Second  Circuit    November  13,  1918.) 

No.  94. 

1.  Patents  ®=>282 — ^Intbinobhsnt — What  CoHBTrrcTK& 

If  a  claim  cannot  be  r^Ad  on  defendant's  device,  there  can  be  no  In- 
fringement ;  but,  if  it  can  DC  read,  infringement  Is  suggested,  not  proved, 
and  the  prior  art,  as  well  as  the  disclosure,  must  still  be  studied. 

2.  Patents  €=9328 — Intbinoement. 

The  Cottle  patent,  No.  909,555,  relating  to  a  belt  coupling,  claims  1,  2. 
and  3,  held  not  infringed  by  defendant's  device,  in  view  of  the  prior  art 
and  the  limitations  of  the  disclosure. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York.. 

Bill  by  the  Tostevin-Cottie  Manufacturing  Company  against  the  M. 
Ettinger  Company,  Incorporated.  From  a  decree  dismissing  the  bill, 
comftlainant  appeals.    Affirmed. 

Arthur  L.  FuUman,  of  New  York  City  (Samuel  E.  Darby  and  Darby 
&  Darby,  all  of  New  York  City,  of  counsel),  for  appellant 
Frank  J.  Kent,  of  New  York  City,  for  appellee. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.  This  invention  (says  the  specification)  "relates  to 
a  belt  coupling;  with  the  object  in  view  of  providing  a  simple,  durable, 
and  effective  coupling  for  securing  the  ends  of  a  belt  together,  leav- 
ing the  face  of  the  belt,  toward  the  pulley  or  wheel  over  which  it 
passes,  free  from  any  metallic  projection  or  surface."  The  patentee 
also  represents  that  his  structure  "has  the  further  advantage  of  re- 
quiring no  riveting  in  order  to  secure  the  sections  of  the  belt." 

The  reduction  to  practice  defined  by  the  claims  consists  (claims  1 
and  2)  of  interlocking  male  and  female  sections  economically  stamped 
from  sheet  metal  in  such  wise  that  the  T-shaped  tongues  of  one  half  fit 
into  the  grooves  formed  by  turning  back  upon  themselves  the  tongues 
with  "reduced  extensions"  of  the  other  half.  Both  these  claims  also 
require  that  the  end  of  each  section  distant  from  the  interlocking  de- 
vice shall  be  provided  with  "holding"  or  "pointed"  prongs  to  "hook 
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into"  the  belt  body  and  for  "securing  the  coupling  to  a  belt."  Claim 
3  omits  all  reference  to  means  for  securing  the  metal  interlocking  parts 
to  the  fabric  of  the  belt. 

Further  examination  of  the  specification  and  drawings  to  discover 
•with  exactitude  "what  the  alleged  invention  is"  (Hall-Borchert,  etc., 
Co.  V.  Ellanam,  etc.,  Co.,  213  Fed.  341,  130  C.  C.  A.  193)  plainly  shows 
that  Cottie's  prongs  were  to  be  "forced  into  the  body  of  the  belt  to 
such  an  extent  as  to  leave  no  projecting  metal  on  the  inner  face  of 
the  belt." 

Defendant  has  no  prongs  at  all,  and  fastens  its  interlocking  sections 
to  the  belt  ends  by  rivets,  which  do  leave  projecting  metal  on  the  in- 
ner face  of  the  belt.  Plaintiff  asserts  that  the  avoidance  of  inwardly 
projecting  metal  is  not  claimed,  is  not  a  part  of  Cottie's  patentable 
novelty,  and  that  a  rivet  is  the  fair  equivalent  of  the  fastening  device 
disclosed,  being  a  sort  of  separate  prong — ^while  claim  3  is  certainly 
infringed,  inasmuch  as  it  makes  no  reference  to  any  method  of  secur- 
ing the  metal  sections  to  the  belt  ends. 

[1,  2]  If  a  claim  cannot  be  read  on  a  defendant's  device,  there  can 
be  no  infringement;  but,  if  it  can  be  so'read,  infringement  is  suggest- 
ed, not  proved.  The  prior  art,  as  well  as  the  disclosure,  must  still 
be  studied.  In  this  instance  Cottie's  interlocking  sections  were  per 
se  old  (Avery,  No.  399,962),  and  so  were  his  prongs,  even  when  em- 
bedded in  the  belt  fabric,  in  order  to  avoid  metal  exposure  on  the  inner 
side  (Millar,  No.  817,501),  while  the  mechanical  distribution  of  strain 
by  a  tongued  and  grooved  junction  is  utilized  for  driving  belts  in 
Gavin's  No.  640,177. 

In  the  light  of  this  art,  the  only  possible  field  of  invention  left  for 
Cottie  was  the  economical  combination  in  the  especial  structure  dis- 
closed of  all  the  advantages  above  described.  Therefore  claims  1  and 
2  cannot  be  valid,  unless  confined  to  prongs  as  described  and  applied, 
■while  claim  3  is  only- supportable  by  reading  into  it  a  limitation  to  the 
disclosure.  Whether  this  should,  or  indeed  can,  be  done,  is  an  aca- 
demic point,  on  which  we  express  no  opinion,  for  plaintiff's  so-called 
commercial  embodiment  of  Cottie's  invention  frankly  abandons  all 
prongs  and  uses  separate  fasteners. 

It  is  enough  to  say  that  we  agree  with  the  court  below  in  finding 
no  infringement,  and  affirm  the  decree,  with  costs. 
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W.  S.  TYLBB  CO.  ▼.  LUDLOW-SAYLOB  WIRE  OO. 
(Circuit  Court  of  Aii^peals,  mghth  ClrcolL    November  18,  191&) 

No.  5003. 

1.  Patents  «=>328 — VAMDrrr — ^Invuntiow. 

Patent  No.  066,599,  for  woven  wire  screens  tised  principally  for  screcxt- 
Ing  ore,  held  Invalid,  being  anticipated,  and  not  sha>wlng  invention. 

2.  Patents  ^s>21 — Patentabi.k  Invention — Substitution  of  Matekiaxs. 

Substitution  of  a  bard  for  a  soft  metal  in  one  of  the  parts  of  a  combi- 
nation patent  does  not  as  a  rule  constitute  patentable  Inrentlon. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri ;  David  P.  Dyer,  Judge. 

Suit  by  the  W.  S.  Tyler  Company  against  the  Ludlow-Saylor 
Wire  Company.  From  a  decree  dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  the  court  below: 

I  have  listened  with  a  great  deal  of  Interest  to  all  that  was  said,  and  have 
given  attention  to  all  the  testimony  that  was  offered.  I  do  not  think  that  > 
further  discussion  of  this  matter  will  enable  the  court  to  do  more  than  It  is 
now  able  to  do  from  all  the  testimony  In  the  case.  I  have  specially  examined 
the  exhibits  that  were  flled,  and  I  am  satisfied,  from  those  exhibits  and  from 
the  evidence  In  the  case,  that  there  Is  neither  novelty  nor  Invention  In  this 
patent,  and  the  result  Is  that  the  bill  will  be  dismissed. 

Frederick  P.  Fish,  of  Boston,  Mass,  (James  Negley  Cooke,  of  Pitts- 
burgh, Pa.,  and  W.  K.  Richardson,  of  Boston,  Mass.,  on  the  brief), 
for  appellant. 

William  E.  Garvin,  of  St.  Louis,  Mo.  (James  P.  Dawson,  of  St 
Louis,  Mo.,  on  the  brief),  for  appellee.    . 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  [1]  This  suit  is  brought  to  restrain  in- 
fringement of  patent  No.  966,599,  applied  for  Mav  27,  1907,  and  is- 
sued August  9,  1910,  for  woven  wire  screens.  The  answer  sets  up 
numerous  defenses.  The  only  one  to  which  we  shall  refer  is  want 
of  patentable  invention.    The  bill  was  dismissed,  and  plaintiff  appeals. 

The  patented  article  is  for  a  woven  wire  fabric  principally  used 
for  screening  ore.  The  screen  is  made  of  rolled,  woven  wire.  Its 
meshes  are  oblong.  The  weft  wires  are  larger,  made  of  softer  metal, 
and  spaced  farther  apart,  than  the  warp  wires.  By  the  rolling  the 
warp  wire  is  pressed  into  the  weft  wire,  so  that  it  is  interlocked  with 
it,  and  thus  the  wires  are  held  in  place  and  prevented  from  sliding 
upon  each  other.  These  screens  are  fitted  into  a  frame  which  re- 
volves rapidly.  The  pulverized,  metal  by  centrifugal  force  is  thrown 
against  the  sides.  Particles  smaller  than  the  meshes  pass  through; 
larger  particles  are  returned  to  the  rolls  for  further  pulverizing.    The 
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desideratum  was  to  produce  a  screen  whose  me^es  would  remain 
unifonn  during  the  life  of  the  screen,  would  not  clog,  and  would  pro- 
vide the  largest  amount  of  air  space  for  the  passage  of  the  ore  to  be 
screened. 

The  principal  competitor  of  the  woven  wire  screen  was  the  per- 
forated slot  screen  made  of  plates  containing  perforations.  It  is 
conceded  that  plaintiff  had  manufactured,  advertised,  and  sold  a 
wire  screen  identical  in  form  and  size  of  wire,  and  serving  the  same 
purpose  as  the  patented  article,  for  at  least  two  years  prior  to  the 
invention.  In  that  screen,  however,  both  the  weft  and  warp  wires 
were  of  soft  metal.  The  result  was  that  the  smaller  wire  wore  out 
more  quickly  than  the  larger  one.  This  impaired  the  durability  of 
the  screen  to  such  an  extent  as  to  greatly  restrict  its  sale.  The  pat- 
ent calls  for  a  screen  in  which  the  small  warp  wire  is  of  harder  met- 
al than  the  weft  wire.  All  that  skillful  argument  can  do  to  convince 
us  that  this  change  from  a  soft  to  a  hard  wire  produced  a  new  struc- 
ture, having  new  functions,  has  been  done;  but  it  hav failed  to  con- 
vince. It  is  urged  that  the  substitution  of  the  harder  wire  gave  to 
the  new  screen  resiliency,  and  imparted  to  it,  what  we  must  think 
for  purposes  of  mystery,  is  spoken  of  as  "the  breathing  of  the  screen." 
The  screen,  when  in  operation,  is  subjected  to  varying  pressure,  and  it 
is  claimed  that,  if  it  is  made  wholly  of  the  soft  metal,  it  is  bent  and 
remains  permanently  out  of  form,  and  thus  becomes  subject  to  great- 
er wear;  whereas  the  harder  wire  gives  to  the  screen  a  springy  or 
resilient  power,  so  that  after  the  pressure  is  withdrawn  it  returns 
promptly  to  its  original  shape.  After  the  most  careful  study  that  we 
can  give  to  the  evidence,  we  are  compelled  to  regard  this  as  simply 
a  "talking  point"  It  is  something  that  never  occurred  to  the  pat- 
entee. What  he  claims  in  his  patent  and  likewise  in  his  testimony, 
is  that  the  substitution  of  the  harder  wire  gave  to  his  screen  greater 
durability.  That  is  the  only  added  merit  which  is  claimed,  and  we 
believe  it  is  ihe  only  one  which  the  screen  possesses. 

[2]  This  brings  us  to  the  real  point  in  the  case.  Did  the  substitution 
of  a  hard  warp  wire  in  place  of  a  soft  one  constitute  patentable  in- 
vention? We  think  it  quite  obvious  that  that  question  should  re- 
ceive a  negative  answer.  The  substitution  of  a  different  material  in 
a  structure  has  sometimes  been  held  to  be  patentable.  As  a  rule 
such  substitution  has  produced  difference  in  structure  and  in  func- 
tion. Smith  v..  Dental  Vulcanite  Co.,  93  U.  S.  496,  23  L.  Ed.  952 ; 
Potts  V.  Creager,  155  U.  S.  597,  15  Sup.  Ct.  194,  39  L.  Ed.  275;  Edi- 
son, etc,  Co.  V.  Electric  Lighting  Co.,  52  Fed.  308,  3  C.  C.  A.  83. 
The  general  principle  has  been  from  the  early  case  of  Hotchkiss  v. 
Greenwood,  1 1  How.  248,  13  L.  Ed.  683,  that  to  substitute  a  superior " 
for  an  inferior  material  in  one  of  the  parts  of  a  machine  does  not  in- 
volve patentable  invention.  Here,  however,  the  patentee  does  not 
do  even  that  much.  All  he  does  is  to  substitute  a  harder  metallic 
wire,  where  he  had  been  using  a  soft  one  of  the  same  metal.  He  did 
this  for  the  simple  and  obvious  purpose  of  nia^ng  the  two  parts  of 
his  screens  which  for  functional  reasons  were  of  different  sizes,  equal- 
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ly  durable.  He  found  froni  experience  in  the  three  years  that  he  had 
made  and  sold  the  screen  prior  to  his  alleged  invention  that  the  small- 
er wires,  being  made  of  iron  of  the  same  d^;ree  of  hardness  as  the 
larger  wires,  wore  out  faster.  So,  for  the  purpose  of  producing  a 
screen  whose  two  wires,  while  varj'ing  in  size,  should  possess  equal 
durability,  he  made  the  smaller  wire  of  harder  metal.  After  this 
change  plaintiff's  screen  worked  precisely  as  it  had  worked  before. 
In  so  far  as  his  invention  has  merit,  its  important  elements  were  all 
embraced  in  the  structure  which  plaintiff  b^;an  making  and  selling 
in  1902.  Consciously  or  unconsciously,  what  eminent  counsel  are  try- 
ing to  do  is  to  bring  forward  all  those  elements  and  embody  them  with 
the  patented  improvement.  That  cannot  be  done.  The  sale  of  the  old 
structure  caused  all  its  elemeiits  to  pass  to  the  public  beyond  plain- 
tiff's power  to  recall. 

We  do  not  consider  that  this  case  lies  close  to  the  line ;  on  the  c«i- 
trary,  it  lies  well  back  in  that  field  of  nonpatentability  whose  boun- 
dary was  first-raarked  in  Hotchkiss  v.  Greenwood,  11  How.  248,  13 
L.  Ed.  683,  and  has  since  been  illustrated  and  more  clearly  defined 
in  Hicks  v.  Kelsev,  18  Wall.  670,  21-  L.  Ed.  852;  Union  Hardware 
Co.  V.  Selchow  (C.  C.)  112  Fed.  1006;  George  Frost  Co.  v.  Cohn 
(C.  C.)  112  Fed.  1009;  Drake  Castle  Pressed  Steel  Co.  v.  Brownell. 
123  Fed.  86,  59  C.  C.  A.  216;  Columbia  Metal  Box  Co.  v.  Halper, 
220  Fed.  912,  136  C.  C.  A.  478. 

The  decree  is  affirmed. 


A.  SCHRADER'S  SON,  Inc.,  v.  PROTEX  MFG.  CO. 

(District  Court,  N.  D.  Illinois,  E.  D.    November  7,  1918.) 

No.  1004. 

Patents  «s>328 — Vauditt  akd  IitFiuNOEiaRT — ^Axttomobile  Tibe  Pbessube 
Oaoe. 

Preliminary  Injunction  granted  against  Infringement  of  the  Twltdiell 
patent,  No.  927,298,  for  an  automobile  tire  pressure  gage. 

In  Equity.  Suit  by  A.  Schrader's  Son,  Incorporated,  against  the 
Protex  Manufacturing  Company.  On  motion  for  preliminary  injunc- 
tion.   Granted. 

McGill  &  Maguire,  of  Washington,  D.  C,  and  Otto  R.  Bamett,  of 
Chicago,  111.,  for  plaintiff. 
Frank  H.  Drury,  of  Chicago,  111.,  for  defendant. 

SANBORN,  District  Judge.  This  is  a  motion  for  temporary  in- 
junction to  prevent  infringement  of  the  Twitchell  patent.  No.  927,298. 
issued  July  6,  1909,  on  a  gage  for  testing  the  pressure  in  automobile 
tires.  This  is  the  gage  in  general  use,  well  known  to  the  public.  The 
nipple  of  the  inner  tube  valve  is  screwed  off.  The  gage  has  a  slip  over 
coupling  and  anvil  to  co-operate  with  the  inner  valve  stem  and  open 
the  valve,  so  that  the  pressure  operates  to  compress  the  gage  spring 
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and  push  out  the  cylinder  beyond  the  top  of  the  gage,  on  which  the 
pressure  may  be  read. 

The  motion  for  a  temporary  injunction  should  be  granted.  There 
is  no  question  of  the  validity  of  the  patent  which  has  been  several  times 
adjxidicated,  and  whose  validity  has  been  acquiesced  in  by  the  public 
almost  universally.  The  sale  oJ  gages  under  the  patent  has  been  enor- 
mous, substantially  as  great  as  the  sale  of  automobiles  in  this  country. 
All  the  prior  art  set  up  by  the  defendant  has  been  cited  in  the  prior 
litigation  on  this  patent.  In  that  litigation  123  prior  patents  and  8 
prior  publications  have  been  referred  to.  The  Suiter  English  patent, 
upon  which  correspondence  was  had  with  the  parties,  was  cited  in  prior 
litigation,  and  did  not  contain  the  slip-on  feature,  which  is  an  essen- 
tially important  element  of  the  invention. 

I  have  no  hesitation  in  granting  a  temporary  injunction. 


THE  OLGA. 
(District  Court,  B.  D.  New  York.    December  12,  1918.) 

1.  Abuikaxtt  4=966— liiBEii — AiajuratETHT. 

Wbere  the  libel  of  one-fourth  Interest  In  a  steamer  failed  to  show  that 
libelant  was  the  holder  of  the  legal  title,  an  amendment  so  showing 
should  be  allowed,  where  libelant  asserted  he  Intended  to  plead  a  legal 
title,  and  It  appeared  that  In  the  event  of  dismissal  libelant  wonld  have 
great  dlfBcolty  In  enforcing  his  rights. 

2.  AOMIBAl,TT  «S98 — JUBIBDICTION — REUKF  TO  MlNOBTrT  OWREB. 

In  vlow  of  the  protection  which  a  court  of  admiralty  will  accord  the 
rights  of  a  minority  owner  In  the  event  of  a  dispute  as  to  the  employment 
of  the  vessel,  a  court  of  adqiiralty  has  Jurisdiction  to  protect  the  lights  ot 
snch  an  owner,  where  the  majority  owners  intend  to  sell  the  vessel,  and 
may  enjoin  them  from  transferring  Utle  unless  a  bond  be  given  that 
will  Insure  the  minority  owner  will  receive  his  share  of  the  proceeds. 

In  Admiralty.  Libel  by  Emanuel  Fostinis  against  the  steamship 
Olga  and  others.  On  motion  to  vacate  process  against  the  steamer 
Olga.    Motion  denied. 

John  D.  Stephanidis,  of  New  York  City  (L,.  De  Grove  Potter  and 
John  M.  Woolsey,  both  of  New  York  City,  of  counsel),  for  libelant. 
Bullowa  &  Bullowa,  of  New  York  City,  for  respondents. 

GARVIN,  District  Judge.  [1]  This  is  a  motion  to  vacate  process 
against  the  steamship  Olga.  She  has  been  libeled,  and  an  application 
is  now  made  in  behalf  of  the  owner  to  discharge  her  from  the  cus- 
tody of  the  marshal.  The  libel  sets  forth  that  the  libelant  is  the  "true 
and  lawful  owner  of  one-fourth  interest"  in  the  Olga,  and  it  is  claim- 
ed in  behalf  of  the  agent  for  the  boat,  who  appears  specially,  that  such 
an  allegation  is  an  ^legation  of  equitable  ownership,  in  which  event 
the  court  is  without  jurisdiction.    The  G.  Reusens  (D.  C.)  23  Fed.  403. 

On  the  argument  of  this  motion  the  libelant  claimed  a  legal  title 
to  one-fourth  of  the  vessel,  and  asked  that  he  be  permitted  to  amend 
the  libel,  so  as  to  set  forth  legal  ownership,  if  there  was  any  doubt 
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that  such  ownerslup  had  been  allied,  stating  that  he  had  intended  to 
plead  a  legal  and  not  an  equitable  title.  It  seems  to  me  that  I  should 
alloiy  such  an  amendment  in  the  interest  of  justice,  rather  than  dis- 
miss the  action  upon  what  would  be  at  best  a  technicality,  for  in  the 
event  of  a  dismissal  it  is  apparent  that  libelant  would  have  the  great- 
est difficulty  in  enforcing  whatever  rights  he  may  have.  The  amend- 
ment is  therefore  allowed. 

[i]  But  it  is  urged  that,  even  if  libelant  has  a  l^al  title,  the  court 
has  no  jurisdicticm  because  a  sale  of  the  vessel  is  involved,  and  The 
Eclipse,  135  U.  S.  599.  10  Sup.  Ct  873,  34  L.  Ed.  269,  and  Tlie  Ada. 

250  Fed.  194, C.  C.  A. ,  are  cited  to  sustjun  that  contention. 

The  former  case  was  an  action  in  which  it  was  held  that  a  court  of 
admiralty  has  no  jurisdiction  to  enforce  a  contract  of  sale  and  the  lat- 
ter holds  that  an  action  does  not  lie  in  admiralty  to  recover  damages 
for  breach  of  a  contract  of  sale. 

The  case  at  bar  seems  to  be  analc^us  to  the  line  of  cases  which 
hold  that  admiralty  has  jurisdiction  (where  there  is  a  dispute  between 
owners  regarding  the  employment  of  a  vessel)  to  require  the  majority 
owners  to  give  a  bond  for  the  safe  return  of  the  vessel.  Benedict's 
Admiralty,  §  187.  The  admiralty  court  has  frequently  protected  the 
interests  of  a  minority  owner.  Tunno  v.  The  Betsina,  Fed.  Cas.  No. 
14,236;   The  Emma  B  (D.  C.)  140  Fed.  770. 

I  have  been  referred  to  no  authority  directly  in  point,  but  on  prin- 
ciple it  would  seem  that  if  an  admiralty  court  has  power  to  issue  an 
injunction  prohibiting  majority  owners  from  taking  a  vessel  on  a  voy- 
age contrary  to  the  wish  of  a  minority  owner,  unless  they  give  a  bond 
for  its  safe  return,  it  has  equal  power  to  issue  an  injunction  prohib- 
iting owners  from  exercising  other  acts  of  ownership  such  as  trans- 
ferring title,  unless  a  bond  be  given  that,  upon  the  transfer,  the  minori- 
ty owner  who  objects  to  such  transfer  will  receive  his  share  of  the 
proceeds. 

Motion  denied. 


In  re  GOLDBEBO. 

(District  Court,  E.  D.  Pennsylvania.      October,  1918.) 

No.  6368. 

Bakkhttptct  «=>390(2) — Jtjdombnt  CKEorroR — ^WAnrEB  ot  BxEnpTrowa. 

Where,  after  execntlon  Is  issued  and  levied,  on  the  personal  property  of 
the  Judgment  debtor,  a  petition  in  bankruptcy  is  filed  against  him,  and  tbe 
debtor  refuses  to  claim  exemptions,  wairing  the  same  in  favor  of  tbe 
Judgment  creditor,  such  creditor  is  entitled  to  receive  payment  in  full 
out  of  the  proceeds  of  the  sale  of  the  bankrupt's  assets  up  to  the  amount 
of  the  exonptlons. 

In  Bankruptcy.  In  the  matter  of  Philip  Goldberg,  bankrupt.  The 
petition  of  Harry  Herman  was  granted  by  the  referee.  Upon  certifi- 
cate of  review.    Order  of  referee  affirmed. 
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Edwin  Fischer  and  Alfred  Aarons,  both  of  Philadelphia,  Pa.,  for 
petitioner  trustee.  i 

J.  Henry  Spivak,  of  Philadelphia,  Pa.,  for  claimant 

THOMPSON,  District  Judge.  The  opinion  and  order  of  the  ref- 
eree are  as  follows : 

The  question  submitted  to  ma  for  decision  by  the  petition  of  Hany  Berman 
and  the  trustee's  answer  thereto  is  as  follows:  • 

Where  a  Judgment  creditor  issues  execution  out  of  the  state  court  and 
levies  on  perscmal  property  of  the  defendant,  who,  pending  the  sale  under  the 
said  execution,  has  a  petldon  in  bankruptcy  filed  agatost  him,  and  who  subse- 
quently falls  or  refuses  to  file  any  claim  for  exempt  property,  Is  the  levying 
Judgment  creditor  deprived  of  the  lien  of  his  eKecntion,  and  hence  of  the 
right  to  receive  payment  in  fnll  out  of  the  proceeds  of  the  sale  of  the  assets  of 
the  banknqH:  estate  thus  previously  levied  upon  up  to  the  sum  of  $300,  the 
amount  of  the  debtor's  exemption,  which  had  been  waived  in  favor  of  the 
said  Judgment  creditor? 

A  similar  question  was  omsidered  by  Beferee  Hoffman  in  the  Matter  of 
Charles  J.  Vautier,  bankrui>t,  in  bankruptcy,  No.  5148,  and  decided  In  favor  of 
the  waiver  Judgment  creditCMr.  This  decision  of  Beferee  Hoffman  was  affirmed 
by  the  District  Court,  and  is  in  my  Judgment  conclusive  of  the  question 
raised  before  me,  and  accordingly  this  24th  day  of  September,  1918,  ui>on  con- 
sideration of  the  petition  of  Harry  Berman,  praying  for  an  order  on  the  re- 
ceiver, now  trustee,  to  pay  to  the  petitioner  out  of  the  proceeds  of  the  re- 
ceiver's sale  the  sum  of  |S00  to  satisfy  the  lien  of  petitioner's  execution  on 
assets  which  came  into  the  bankrupt  estate,  and  upon  consideration  of  the 
answer  of  the  receivw,  now  trustee,  to  the  said  petition,  and  in  accordance 
with  the  foregoing  opinion,  it  is  ordered  that  the  i>rayer  of  the  petition  be 
granted,  and  that  the  receiver,  now  trustee,  he  and  he  is  hereby  authorized 
and  directed  to  pay  the  said  sum  to  the  said  petitioner  forthwith. 

The  decision  of  Referee  Hoffman  in  the  Vautier  Case  (not  re- 
ported), which  was  affirmed  by  this  court,  was  based  on  the  rule  laid 
down  by  the  Supreme  Court  in  the  case  of  Lockwood  v.  Exchange 
Bank,  190  U.  S.  294,  23  Sup.  Ct.  751,  47  L.  Ed.  1061.  It  is  contended 
by  counsel  for  the  trustee  that  the  latter  case  was  overruled  by  the 
Supreme  Court  in  the  case  of  Chicago,  Burlington  &  Quincy  Railroad 
V.  Hall,  229  U.  S.  511,  33  Sup.  Ct.  885,  57  L.  Ed.  1306.  That  the 
authority  of  Lockwood  v.  Exchange  Bank  is  not  disturbed  is  made 
apparent  by  the  following  excerpt  from  the  concluding  paragraph  of 
the  opinion  of  Mr.  Justice  Lamar  in  the  case  of  Chicago,  Burlington 
&  Quincy  Railroad  v.  Hall: 

"The  liens  rendered  void  by  section  67f  are  those  obtained  by  legal  pro- 
ceedings within  four  months.  The  section  does  not,  however,  defeat  rights 
In  the  exempt  property  acquired  by  contract  or  by  waiver  of  the  exemption. 
These  may  be  enforced  ct  foredosed  by  Judgments  obtained,  even  after  the 
petition  in  bankruptcy  was  filed,  under  the  principle  declared  in  Lockwood  v. 
Exchange  Bank,  190  U.  S.  294  [23  Supw  Ot  T51,  47  L.  Ed.  1061]." 

This  appears  to  be  conclusive  of  the  present  controversy,  and  the 
order  of  the  referee  is  affirmed,  and  the  petition  dismissed. 


Digitized  by 


Google 


ii2  254  FEDERAL  REPORTBB 

In  re  McORAW. 

(District  Court,  N.  Xk    West  yirglnla.    December  3,  1918.) 

1.  Bakxbuptot   «=»81(1) — PxTinoN— SuFncisNOT. 

In  Involuntary  proceedings^  the  petition  must  affirmatively  and  dis- 
tinctly show  the  essential  facts  necessary  to  give  the  bankruptcy  coort 
jurisdiction. 

2.  Pleading  ®s38(1) — Pktitton — StirncnEWCT — CJonclusiows. 

In  Involuntary  proceedings,  general  ayermoits  in  tbe  petition  of  legal 
conclusions  are  not  sufficient. 

3.  Bankbuptct   ®=>81(4) — Pmrrnoif — S  u  rirmatsox. 

In  Involuntary  proceedings,  averments  of  acts  of  bankruptcy  in  the 
language  of  the  statute,  unaccompanied  by  a  statement  of  facts  affirma- 
tively showing  them  to  exist,  are  insufficient. 

4.  Bankbuptct  €=381(4) — PBrmow— Sufficibnot. 

In  involuntary  proceedings,  tbe  statement  In  the  petition  of  tlie  acta 
of  bankruptcy  should  allege  tbe  spedflc  facts  relied  on,  wltb  time,  place, 
and  circumstances,  so  that  the  alleged  bankrupt  may  be  distinctly  ap- 
prised of  what  be  is  required  to  answer. 

5.  Bankbtjptoy  ®=981(4) — Pbtition— SuFnciKNCT. 

The  allegation  of  acts  of  bankruptcy  in  a  petition  in  involuntary  pro- 
ceedings must  be  based  on  something  more  than  hearsay,  rumors,  or 
suspicion. 

6.  Bankeuptcy  «=>66 — Acts  of  Bankbuptot— BJnumkbation. 

The  various  acts  of  bankruptcy  which  support  a  petition  In  involuntary 
proceedings  enumerated. 

7.  Bankbuptct  ^=>S& — Acts  op — Suffebino  Cbeditob  to  Obtain  Pbefei- 

ENCE. 

Under  Bankruptcy  Act,  {  8,  subd.  aS  (Oomp.  St  1916,  i  9587),  setting 
forth  as  an  act  of  bankruptcy  the  suffering  or  permitting  while  Insol- 
vent any  creditor  to  obtain  a  preference  through  legal  proceedings,  and 
not  having,  at  least  Ave  days  before  a  sale,  etc.,  vacated  such  preference, 
an  insolvent  debtor  does  not  commit  an  act  of  bankruptcy  merely  by  in- 
action for  four  months  after  levy  of  an  execution  on  his  r^ty,  bat  it 
must  appear  that  be  failed  at  least  five  days  before  the  date  fixed  for 
sale  to  discbarge  or  vacate  the  same,  and  sudi  failure  occurred  in  the 
four  months  period. 

8.  Bankbuptct  «=»81(4) — ^PErmoN— SuFnoiBKT. 

An  involuntary  petition,  alleging  that  the  alleged  bankrupt  suffered 
creditors  tb  obtain  preferences  by  legal  proceedings,  held  not  to  snffi- 
deutly  all^e  acta  of  bankruptcy  specified  by  Bankruptcy  Act,  {  3,  subd. 
a3  (Comp.  St  1916,  {  9587).  ^ 

9.  Bankbuptct  «=»81(4) — ^Petition— Scffioiknt. 

An  Involuntary  petition  held  insufficient,  not  showing  that  tbe  Judg- 
ments against  the  alleged  bankrupt  asserted  to  have  been  acts  of  bank- 
ruptcy were  recovered  In  the  four  months  period. 

10.  Judgment  «=»784 — LiHiT— Pbioeitt. 

As  a  term  of  court  in  West  Virginia  may  last  a  number  of  day»  or 
weeks,  judgments  rendered  at  various  times  during  the  tes-m  are  pre- 
sumed, as  regards  priority  between  themselves,  to  rdate  back  to  tbe 
first  day  of  the  term,  and  as  liens  they  are  equ^l,  altboagh  the  lien  to 
be  preserved,  etc.,  must  be  docketed  in  accordance  with  Code  W.  Va. 
1913,  c.  139,  S  6  (sec.  5098). 

11.  Bankbuptct   €=381(4) — Petition— Sufficiknot. 

A  petition  In  involuntary  proceedings  held  insufficient  In  its  allegation 
of  acts  of  bankruptcy,  failing  to  state  q;)eclflc  facts,  etc. 
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1^  BAiiKBTn>TCT  «=s>81(4) — PcnTioN— SxnrrioiBROT. 

An  amended  petition  In  Involuntary  proceedings,  avorring  tbe  alleged 
bankrupt  suffered  creditors  to  obtain  preferences  by  legal  proceedings, 
held  Insufficient  to  allege  acts  of  banlcruptc^  spedfled  by  Bankruptcy 
Act,  S  3,  subd.  aS  (Ck>mp.  St.  1916,  {  95^7). 

13.  BARKsinrroT  «s»Sl(4) — Petition — Sufitoienct. 

An  Involuntary  petitioning,  setting  up  alleged  acts  of  bankruptcy  con- 
cerning the  sale  of  proper^,  etc.,  held  Insufficient  to  show  an  act  of 
bankruptcy. 

14.  BaNKEUPTOT  ^^=>S9 — ^Aors  OI^WHAT  Ck)WBTIT0T«8. 

For  a  bankrupt  to  suffer  sale  of  the  property  to  satisfy  a  special  and 
superior  lien,  sudx  as  a  purctiase-money  lien,  does  not  constitute  an  act 
of  bankruptcy. 

15.  Bankbitptct  €=356 — Acts  oi"— What  OoNsTrroTES. 

Where  no  depletion  of  his  estate  occurs  as  result  of  the  debtor's  re- 
moval of  his  prc^erty  from  one  place  to  another,  such  removal  is  not  an 
act  of  bankruptcy  of  vrhldi  creditors  can  complain. 

16.  Bawkbuptct  «=>81(4) — ^I'BnTios— SumciENOT. 

A  petition  in  involuntary  proceedings,  which  set  up  the  debtor's  re- 
moval of  certain  property  as  an  act  of  bankruptcy,  is  insufficient,  with- 
out allegations  that  the  acts  complained  of  occurred  within  four  months 
of  institution  of  the  proceedings. 

17.  BANKBXnTCT    <Ss»81(4) — ^PErmON— SUTFIOIENOT.  " 

A  petition  in  Involuntary  proceedings,  which  set  up  as  an  act  of  bank- 
ruptcy the  debtor's  transfer  to  his  sister  of  part  of  the  royalty  derived 
fh>m  a  lease  of  ooal  lands,  etc.,  held  defective  for  failure  to  allegei  tbe 
transfer  occurred  within  four  months  of  ttie  filing  of  tbe  original  peti- 
tion. 

18.  Bankbcptot  4=>81(4) — Petition— Suffioienct. 

Allegations  in  a  petition  in  Involuntary  proceedings  that  the  alleged 
bankrupt  paid  depositors  in  a  bank,  etc.,  held  insufficient  to  show  an  act 
of  bankruptcy. 

19.  Bankeuptcy   «=»81(4) — ^PETmoN— Sutficienot. 

Allegations  in  an  amended  petition  in  bankruptcy  that,  since  the  filing 
of  the  original  petition,  the  alleged  bankrupt  suffered  and  permitted  the 
circuit  court  in  cljaneery  causes  to  render  a  decree  of  sale  of  bis  real 
estate  for  liens,  etc.,  held  not  to  show  an  act  of  bankruptcy. 

20.  EXBCcrrioN  ^921 — Sau:  of  Liands. 

In  West  Virginia  land  cannot  be  sold  under  execution,  but  after  exe- 
cution has  been  returned  nulla  bona  the  judgment  creditor  may  institute 
bis  suit  in  equity  to  sell  real  estate,  and  if  such  real  estate  wlU  not  tait 
for  oioug^  to  in  five  years  pay  all  liens  and  costs,  it  is  the  practice  to 
am>otnt  special  commissioners  to  make  sale,  etc. 

21.  Bawkruptct  ®=»60— Acts  of— What  C!onstitutbs. 

The  appointment  of  special  commissioners  to  sell  West  Virginia  lands 
of  a  judgment  debtor,  execution  having  been  returned  nulla  bona,  etc., 
held  not  to  constitute  an  act  of  bankruptcy  by  tbe  debtor,  on  the  theory 
such  amxtotment  amounted  to  a  general  assignment,  or  applying  for  or 
permitting  of  app^tment  of  a  trustee  or  receiver. 

22.  BANKBUPTCT    €=»$4 PBTITION- AUENDVEIIT. 

A  petition  in  involuntary  proceedings  may  be  amended.  Order  XI  (8d 
Fed.  vil,  32  C  O.  A.  xlv),  providing  for  application  for  leave  to  amend ; 
but  the  conditions  under  which  amendments  may  be  made^  and  the  ex- 
tent thereof,  rest  in  the  sound  discretion  of  the  court 

23.  Bankbttptct  @=>84 — Petition— Amendment. 

While  the  power  of  amendment  is  substantial,  etc.,  held  that,  in  view 
of  Order  XI  (89  Fed.  vil,  32  C.  C.  A.  zlv),  an  amendment  to  an  involun- 
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tary  petition  relating  solely  to  the  material  t&cts  respecttng  the  acts  of 
bankmptcy,  and  inclndlng  charges  of  happenings  since  the  filing  of  tbe 
original  petition,  should  not  be  allowed. 

In  Bankruptcy.  In  the  matter  of  John  T.  McGraw,  allied  bank- 
rupt. On  motion  of  the  alleged  bankrupt  to  dismiss  the  original  and 
amended  petitions.     Petitions  and  whole  cause  dismissed. 

A.  W.  Burdett,  of  Grafton,  W.  Va.,  for  petitioners. 

John  L.  Hechmer,  of  Grafton,  W.  Va.,  for  alleged  bankrupt 

DAYTON,  District  Judge.  Three  creditors  have  filed  an  original 
and  an  amended  and  supplemental  petition  herein,  seeking  to  have 
the  defendant,  McGraw,  adjudged  a  bankrupt.  He  has  appeared  and 
moved  the  dismissal  of  these  petitions,  filing  in  writing  a  number  of 
grounds  in  support  thereof,  material  ones  of  which  are:  (1)  That, 
as  to  the  amended  and  supplemental  petition,  it  cannot  be  considered 
properly  in  court,  not  having  been  filed  upon  written  application  made 
to  the  court,  with  notice  thereof  given  to  the  defendant,  in  which  ap- 
plication excuse  is  given  for  such  amendment ;  and  (2)  that  the  acts 
of  bankruptcy,  charged  in  both  the  original  and  amended  petitions, 
either  (a)  are  not  supported  by  sufficient  allegations  of  fact,  or  (b) 
the  facts  as  alleged  in  both  petitions  show,  on  Uieir  face,  that  the  acts 
of  bankruptcy  dharged  are  not  so  in  law  and  fact. 

[1-6]  Involuntary  proceedings  in  bankruptcy,  being,  in  theory, 
prosecuted  against  the  will  of  defendant,  necessarily  vary  greatly 
from  voluntary  ones,  as  regards  the  allegations  of  their  pleadings; 
therefore  it  has  been  settled  by  numerous  precedents :  (1)  That  the 
essential  facts  necessary  to  give  the  bankruptcy  court  jurisdiction  in 
such  cases  must  appear  affirmatively  and  distinctly;  (2)  that  general 
averments  of  legal  conclusions  are  not  sufficient;  (3)  nor  are  aver- 
ments of  the  acts  of  bankruptcy  in  the  language  of  the  statute,  unac- 
compsmied  by  a  statement  of  facts  affirmatively  aad  distinctly  showing 
them  to  exist;  (4)  such  statement  should  state  the  specific  facts  re- 
lied on,  with  time,  place,  and  circumstances,  so  that  the  alleged  bank- 
rupt may  be  distinctly  apprised  of  what  he  is  required  to  ansvyer; 
and  (6)  it  must  be  based  upon  something  more  than  hearsay,  rumors, 
or  suspicion.  In  re  Plotke,  104  Fed.  964,  44  C.  C.  A.  282;  Clark  v. 
Henne  &  Meyer,  127  Fed.  288,  62  C.  C.  A.  172;  In  re  Rosenblatt 
&  Co.,  193  Fed.  638,  113  C.  C.  A.  506;  In  re  Bellah  (D.  C.)  116  Fed. 
69;  In  re  Mero  (D.  C.)  128  Fed.  630;  In  re  Blumberg  (D.  C.)  133 
Fed.  845;  In  re  Pure  Milk  Co.  (D.  C.)  154  Fed.  682;  In  re  Hallin 
(D.  C.)  199  Fed.  806;  In  re  Farthing  (D.  C.)  202  Fed.  557;  In  re 
Truitt  (D.  C.)  203  Fed.  550;  In  re  Deer  Creek* Water  Co.  (D.  C.) 
205  Fed.  205. 

[8-8]  Preliminary  to  applying  these  rules  to  the  charges  of  the  peti- 
tions presented  here,  it  is  pertinent  to  call  attention  to  the  fact  that 
the  bankruptcy  court  is  always  limited  in  assuming  jurisdiction,  where 
adjudication  is  opposed,  to  a  condition  where  the  acts  of  bankruptcy 
have  been  committed  within  4  months  of  the  fiiii^  of  the  petition 
for  adjudication;  and,  further,  that  the  only  acts  warranting  such 
adjudication,  as  provided  by  the  statute,  are:  (1)  A  conveyance,  trans- 
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fer,  concealment,  or  removal  of  any  part  of  his  property,  made  or 
suffered  to  be  made  by  the  debtor,  with  intent  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  of  them ;  (2)  by  transfer,  when  insolvent, 
by  the  debtor  of  any  portion  of  his  property  to  one  or  more  of  his 
creditors,  with  intent  to  prefer  such  creditor  over  his  other  creditors  ? 
(3)  by  suffering,  while  insolvent,  any  creditor  to  obtain  a  preference 
through  legal  proceedings,  and  not  having,  at  least  5  days  before  a 
sale  or  final  disposition  of  any  prc^rty  sSfected  by  such  preference, 
vacated  or  discharged  such  preference;  (4)  by  making  a  general  as- 
signment for  benefit  of  creditors,  or,  being  insolvent,  applying  for  the 
appointment  of  a  receiver  or  trustee  for  his  property,  or,  by  reason 
of  such  insolvency,  the  appointment  and  putting  in  charge  of  such  re- 
ceiver or  trustee  his  property,  under  the  laws  of  a  state  or  territory 
of  the  United  States ;  and  (5)  by  reason  of  written  admission  of  in- 
ability to  pay  his' debts  and  willingness  to  be  adjudged  bankrupt  on 
that  ground.  The  original  petition  in  this  matter  was  filed  on  June 
30,  1917,  and  the  amended  and  supplemental  one  on  November  19, 
1917.  In  the  original,  the  acts  of  bankruptcy  charged,  in  the  order 
therein  stated,  are:  (a)  A  transfer  within  four  mondis  of  a  large 
amount  of  property  to  certain  creditors  with  a  design  to  give  them 
preference  over  other  creditors,  hased  on  the  second  one  of  the  acts 
defined  by  the  statute;  (b)  suffering  certain  creditors  to  obtain  pref- 
erences through  legal  proceedings,  5ie  third  act  set  forth  in  the  stat- 
ute ;  and  (c)  transferring,  concealing,  etc.,  a  large  portion  of  property, 
with  intent  to  defraud,  the  first  act  of  bankruptcy  set  forth  in  the 
statute. 

In  support  of  these  charges  the  material  facts  set  forth  are: 

(a)  That  at  the  January  term  of  the  circuit  court  of  Taylor  coun- 
ty, which  term  adjourned  on  March  8,  1917,  the  alleged  bankrupt 
procured,  suffered,  and  permitted  one  Anna  Jarvis  to  obtain  by  de- 
fault against  him  a  judgment  for  the  sum  of  $6,390,  with  interest 
from  January  22,  1917,  and  $15.65  costs,  and  that  such  judgment 
was,  on  the  20th  day  of  April,  1917,  recorded  in  the  lien  docket  of  the 
county,  remains  in  full  force,  has  not  been  vacated  or  discharged, 
and  creates  a  preference. 

(b)  That  at  the  same  January  term,  1917,  of  said  court,  he  suffer- 
ed Fred  W.  Bartlett  to  obtain  a  judgment  by  default  against  him  for 
$2,743.31,  with  interest  from  December  5,  1916,  and  costs,  which  judg- 
ment was  duly  recorded  in  the  judgment  lien  docket  on  March  16, 
1917 ; .  that  the  same  constitutes  a  lien  against  his  real  estate,  has  not  * 
been  vacated  or  discharged,  and  created  a  preference. 

(c)  That  he  has  received  a  large  amount  of  dividends,  the  amount 
unlmown  to  petitioners,  within  4  months  of  the  filing  of  the  petition, 

■  from  the  Grafton  Coal  &  Coke  Company,  a  corporation  which  amounts 
he  has  concealed  and  refused  to  pay  to  his  creditors. 

(d)  "That  he  has  other  large  income  which  has,  within  four  months 
of  the  date  of  this  petition,  the  amounts  of  which  are  unknown  to  peti- 
tioners, from  royalties  on  coal  leased  by  him,  been  paid  to  other  par- 
ties unknown  to  petitioners,  which  has  been  procured,  suffered,  and 
permitted  to  be  so  paid  by  the  said  McGraw,  and  to  parties  unknown 
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to  petitioners,  with  the  intent  to  hinder,  delay,  and  defraud  las  cred- 
itors." 

The  construction  of  section  3,  subdivision  a3,  of  the  Bankruptcy 
Act  (Act  July  1,  1898,  c  541,  30  Stat.  546  [Comp.  St  1916,  §  9587p, 
setting  forth  as  an  act  of  bankruptcy  the  suffering  or  permitting,  while 
insolvent,  any  creditor  to  obtain  a  preference  through  legal  proceed- 
ings, and  not  having,  at  least  five  days  before  a  sale  or  final  dispoa- 
tion  of  any  property  affected  by  such  preference,  vacated  or  dischaif- 
ed  such  preference,  gave  rise  to  contradictory  decisions  in  the  fed- 
eral courts  of  the  country.  The  conflict  arose  over  this  question: 
If  an  insolvent  debtor  suffered  or  permitted  one  of  his  creditors  to 
secure  a  lien  upon  his  real  estate,  by  judgment  or  other  l^al  proceed- 
ing, which  lien  was  allowed  to  remain  undischai^[ed  and  unvacated 
until  the  lapse  of  4  months  was  about  to  render  it  unassailable  in 
bankruptcy,  was  this  an  act  of  bankruptcy  ?  Such  cases  as  In  re  Tap- 
per (D.  C.)  163  Fed.  766,  and  Folger  v.  Putnam,  194  Fed.  793,  114 
C.  C.  A,  513,  held  it  to  be  so.  Such  cases  as  In  re  Vasbinder  (D.  C) 
126  Fed.  417;  In  re  Windt  (D.  C.)  177  Fed.  584,  and  In  re  Truitt 
(D.  C.)  203  Fed.  550,  held  it  not  to  be  so.  The  question  was  finally 
certified  to  the  Supreme  Court,  and  there  decided  in  Citizens'  Bank 
V.  Ravenna  Bank,  234  U.  S.  360,  34  Sup.  Ct  806,  58  L.  Ed.  1352, 
that: 

"An  insolvent  debtor  does  not  conuDlt  an  act  of  bankraptcy,  rendering  blm 
subject  to  involuntary  adjudication  as  a  bankrupt  under  the  Bankruptcy  Act 
of  1898,  merely  by  inaction  for  the  period  of  4  months  after  levy  of  an  exe- 
cution upon  his  real  estate. 

"All  of  the  three  elements  specified  in  section  3a(3)  of  the  Bankraptcy  Act 
of  1S98  must  be  present  in  order  to  constitute  an  act  of  bankruptcy  wiUiin 
the  meaning  of  that  provialon." 

This  finally  settles  the  matter.  The  rendering  of  a  judgment,  there- 
fore, can  only  constitute  an  act  of  bankruptcy  when  (a)  the  debtor  is 
insolvent,  (b)  has  within  4  months  of  the  filing  of  the  bankruptcy 
petition  suffered  and  permitted  it  to  be  obtained,  (c)  upon  which  exe- 
cution has  issued,  (d)  been  levied  upon  his  property,  (e)  such  propert>' 
advertised  for  sale,  and  (f)  he  has  failed,  at  least  5  days  before  the 
date  fixed  for  sale,  to  discharge  or  vacate  the  same;  and  all  these 
prerequisites  must  occur  within  4  months  of  the  filing  of  the  petition. 

In  this  case,  this  disposes  of  the  alleged  acts  of  bankruptcy  based 

upon  the  rendition  of  the  Jarvis  and  Bartlett  judgments.    It  is  not 

,  alleged  that  any  executions  have  issued  upcm  these  judgments,  been 

levied  upon  McGraw's  property,  with  sale  thereof  advertised,  and  a 

failure  to  vacate  and  discharge  5  days  before  such  sale. 

[9, 10]  Another  fatal  objection  might,  too,  be  set  forth  to  the  suf- 
ficiency of  the  allegations  as  to  these  judgments  being  suffered  to  be 
rendered  within  4  months,  or  at  least  to  one  of  them.  Counsel  ap- 
parently have  assumed  that  the  four  months  period  within  which  they 
could  be  assailed  runs  from  the  date  when  they  are  recorded  in  the 
lien  docket  in  the  county  court  clerk's  offce.  This  is  clearly  wrong. 
The  date  from  which  the  four  months  period  begins  to  run  is  that  o! 
the  day  when  the  judgment  is  entered  of  record  by  the  court  having 
jurisdiction  of  the  action. 
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Under  the  laws  of  West  Virginia  a  term  of  a  circuit  court  may 
run  over  a  number  of  days  or  weeks.  If  it  does,  judgments  rendered 
upon  different. days  of  such  term  against  the  same  debtor,  as  r^fards 
their  priority  between  themselves,  are  presumed  to  relate  back  to  the 
first  day  of  the  term,  and  as  Hens  are  equal  in  priority,  provided  the 
cases  were  matured  for  trial  before  the  term  commenced,  and  did  not 
mature  after  it  commenced.  No  such  judgment,  however,  is  a  lien 
on  real  estate  as  against  a  purchaser  thereof  for  valuable  considera- 
tion without  notice,  unless  it  be  docketed  in  the  county  wherein  such 
real  estate  is,  either  within  60  days  next  after  the  date  of  the  judg- 
ment, or  before  a  deed  therefor  to  said  purchaser  is  delivered  for 
record  to  the  clerk  of  the  county  court.  Chapter  139,  §  6,  Code  W. 
Va.  (sec.  5098).  The  docketing  of  a  judgment  is  merely  for  the  pur- 
pose of  preserving  its  lien,  or,  more  accurately  speaking,  to  give  no- 
tice of  its  lien  to  prospective  purchasers,  who  would  otherwise  be 
innocent  of  its  existence;  and  even  they  must  run  the  risk  of  such 
lien  existing  for  60  days  after  it  has  been  rendered  by  a  circuit  court, 
for  the  creditor  has  that  period  given  him  by  the  statute  within  which 
to  docket  it.  The  lien  dockets  are  kept  by  the  clerks  of  the  county 
courts,  which  have  no  judicial  power  to  try  cases  and  render  judgments. 

Here  it  is  apparent  that  one  of  these  judgments,  the  Jarvis  one, 
was  actually  rendered  January  22,  1917,  more  than  4  months  before 
the  petition  herein  was  filed  and  as  to  the  Bartlett  one,  it  is  alleged 
it  was  recovered  at  the  same  term;  but  the  exact  day  is  itiot  disclosed, 
so  as  to  enable  us  to  determine  whether  it  was  likewise  more  than  4 
months  old  or  not. 

[11]  As  to  the  allegations  of  fact  in  the  last  two  paragraphs  of  this 
original  petition,  I  am  constrained  to  hold  tliat  they  do  not  comply 
with  several  of  the  rules  established  by  the  precedents.  The  two  are 
alike,  and  may  be  considered  together,  as  seeking  to  establish  either 
one  or  the  other  of  the  first  two  acts  of  bankruptcy  as  defined  by  the 
statute.  In  effect  they  charge:  (a)  That  the  alleged  banknfpt  had 
within  4  months  received  a  large  unknown  amount  of  dividends  from 
the  Grafton  Coal  &  CoJ?e  Company,  which  he  has  concealed  and  re- 
fused to  pay  to  his  creditors;  and  (b)  has  large  incomes,  unknown 
in  amount,  from  royalties  on  coal  leased  by  him,  which  he  has  al- 
lowed to  be  paid  to  unknown  parties,  witli  intent  to  hinder,  delay, 
and  defraud  his  creditors. 

They  fail,  in  that  they  do  not  state  specific  facts,  such  as  time, 
place,  and  circumstance,  so  that  the  defendant  may  be  distinctly  ap- 
prised of  what  he  is  required  to  answer.  The  ruling  in  Re  Rosen- 
blatt &  Co.,  193  Fed.  638,  113  C.  C.  A.  506  (2d  Cir!),  is  directly  in 
point.    It  is  there  held : 

"A  general  avenjoent  in  an  Involuntary  petition  In  bankruptcy  that  the  al- 
leged bankrupt  within  four  months  preceding  the  date  of  the  filing  of  the 
petition  committed  an  act  of  bankruptcy,  In  that,  while  Insolvent,  he  trans- 
ferred a  part  of  his  property  to  creditors  With  intuit  to  prefer  them,  and 
transferred  and  concealed  Urge  sums  of  money  and  valnable  securities  with 
Intent  to  defraud  his  creditors,  and  that  the  concealment  was  a  continuous 
one.  Is  too  vague,  and  the  petition  Is  properly  dismissed  upon  demurrer." 
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It  dearly  appears  the  allegations,  so  held  to  be  too  vague  in  that 
case,  were  less  so  than  those  here.  See,  also,  In  re  Hallin,  199  Fed. 
806,  and  authorities  therein  cited. 

The  original  petition  being  demurrable,  the  next  question  presents 
itself  in  a  twofold  aspect :  (a)  How  far  its  defects  could  be  remedied 
by  amendment;  and  (b)  how  far  are  they  in  fact  remedied  by  the 
amended  and  supplemental  petition  filed  here? 

[12]  In  alleging  material  facts,  in  support'bf  alleged  acts  of  bank- 
ruptcy, it  (1)  reiterates  the  charges  of  liie  original  petition  as  regards 
the  rendition  and  existence  of  the  Jarvis  and  Bartlett  judgments, 
but  does  not  allege  that  any  executions  have  issued  thereon,  been 
levied  on  property,  sale  thereof  directed,  and  failure  to  discharge  at 
least  5  days  before  sale.  It  then  charges  that,  since  the  filing  of  the 
original  petition,  and  within  4  months  of  the  filing  of  this  amended 
and  supplemental  one,  the  Farmers'  Bank  of  Clarksburg,  in  the  cir- 
cuit court  of  Harrison  cotmty,  on  May  9,  1917,  has  recovered  a  judg- 
ment, which  has  not  been  pjud  and  its  preference  vacated  and  dis- 
charged. Here,  too,  there  is  no  allegation  of  the  issue  of  execution, 
levy  on  property,  sale  directed,  or  the  failure  to  vacate  the  preference 
5  days  before  the  day  of  sale. 

It  is  apparent,  from  what  has  been  hereinbefore  said,  that  these  al- 
legations of  fact  are  not  sufficient  to  establish  acts  of  bankruptCT  un- 
der the  decision  of  the  Supreme  Court  in  Bank  v.  Bank,  234  U.  S. 
360,  34  Sup.  Ct.  806,  58  L.  Ed.  1352. 

[13, 14]  The  next  allegation  of  fact  in  effect  is  that  McGraw,  on 

the day  of  June,  1917,  purchased  from  Weekley,  receiver  of 

the  Grafton  Bank,  what  is  known  as  the  GraftCMi  Bank  property,  at 
the  price  of  $10,500;  that  petitioners  "are  informed,  believe,  and 
charge"  that  he  paid  $3,000  of  the  purchase  price,  took  possession,  ex- 
pended a  large  sum  in  repairs,  and  has  failed  to  comply  with  the 
terms  of  sale ;  that  Weekley  is  now  proceeding  to  readvertise  and  sell 
on  December  1,  1917,  and  "has  applied  or  will  apply  the  cash  pay- 
ment thereon  to  McGraw's  credit  on  judgments  recovered  by  the 
Grafton  Bank,  thereby  preferring  said  bank  m&r  petitioners  and  other 
creditors." 

It  seems  to  me  this  charge  must  be  held  insufficient  for  several 
reasons : 

First.  So  far  as  allegations  of  the  payment  of  the  $3,000  on  the 
purchase  price  of  this  bank  property,  and  its  application,  made  or  to 
be  made,  to  the  bank's  judgments,  are  concerned,  they  are  made  sole- 
ly upon  information  and  belief  and  are  under  the  ban  of  the  ruling  in 
such  cases  as  In  re  Blumberg  (D.  C.)  133  Fed.  845. 

Second.  It  is  not  charged  that  the  purchase  of  this  bank  property 
was  made  by  McGraw  by  reason  of  any  fraudulent  collusion  with 
Weekley,  the  receiver,  to  make  it  the  metiiod  of  preferring  the  bank, 
or  in  short  with  any  purpose  to  hinder  or  delay  or  defraud  his  cred- 
itors. On  the  contrary,  the  reasonable  presumption  arises  that  such 
purchase  was  made  openly  by  him,  knowing  that  he  was  indebted,  but 
regarding  himself  as  solvent.  The  Bankruptcy  Law  does  not  war- 
rant the  assumption  that  one,  indebted  to  an  extent  that  may  even- 
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tually  amount  to  insolvency,  is  compelled  to  stop  business,  make  no 
investments,  and  buy  no  property,  but  in  effect  stand  still,  and  see 
if  bankruptcy  proceedings  are  instituted  against  him.  He  can  go  on 
increasing  his  estate  by  purchases  of  property,  surely,  unless  such 
purchases  are  made  with  fraudulent  design. 

Third.  We  are  wholly  uninformed  as  to  how  old  the  bank's  judg- 
ments were,  or  whether  executions  were  outstanding  at  the  tfine  upon 
those  judgments,  which  would  constitute  a  lien  upon  the  money  paid 
in  the  purchase  to  its  receiver.  If  so,  it  might  be  entirely  legal  for 
the  receiver  to  apply  it  on  such  executions.  Such  application  would 
not  create  a  "preference"  as  agabst  petitioners  and  other  unsecured 
creditors.  It  is  constantly  to  be  borne  in  mind  that  the  Bankruptcy 
Law  does  not,  on  general  principles,  undertake  to  fight  the  battle  of 
lienholders,  or  to  settle  controversies  arising  solely  between  them. 
Its  care  is  to  protect  and  secure  the  rights  of  unsecured  creditors. 

Fourth.  The  resale  of  the  property,  while  charged  to  have  been 
advertised,  was  not  within  the  5-day  limit  before  which  a  preference, 
if  any  existed,  had  to  be  vacated;  and,  above  all,  it  was  to  be  made 
for  a  purchase-money  lien,  secured,  it  is  fair  to  assume,  either  by 
vendor's  lien  retained  in  the  deed  made  by  the  receiver  to  McGraw 
for  the  property,  or,  which  is  more  likely,  by  the  retention  of  the  legal 
title  by  the  receiver.  The  suffering  of  such  sale  of  property  to  satis- 
fy such  a  special  and  superior  lien  does  not  constitute  an  act  of  bank- 
ruptcy in  any  event,  under  the  principles  enunciated  by  the  Circuit 
Court  of  Appeals  of  this  Circuit  in  Richmond  Standard  Steel  Spike 
&  Iron  Co.  v.Allen,  148  Fed.  657,  78  C.  C.  A.  389. 

[IS,  16]  The  next  charge  is  to  the  effect  that  the.  alleged  bankrupt 
is  the  owner  of  the  Willard  Hotel  in  Grafton  and  of  a  residence  prop- 
erty in  Oakland,  Md.,  and  has  conveyed  or  removed  a  large  part  of 
his  personal  property,  consisting  of  rugs,  furniture,  and  other  articles, 
from  the  hotel  to  such  residence.  The  defects  in  this  charge  are: 
First,  its  allegations  are  made  on  information  and  belief  solely ;  sec- 
ond, they  are  too  vague  and  indefinite;  third,  no  depletion  of  estate 
is  charged  or  shown,  and,  where  there  is  none,  creditors  cannot  com- 
plain (Collier  [11th  Ed.,  1917]  p.  101);  fourth,  no  allegation  of  such 
removal  having  been  made  within  4  months  of  the  institution  of  tliis 
proceeding  is  made,  and  this  alone  is  a  vital  objection. 

[17]  The  sum  and  substance  of  the  next  charge  is  that  McGraw 
leased  some  coal  land  to  the  Delmar  Coa!  Company,  from  which  he 
was  to  receive  a  minimiun  royalty  of  $250  per  month,  this  back  in 
1911 ;  that  at  some  time  not  stated  he  transferred  to  his  sister,  Mrs. 
Warder,  the  sum  of  $150  per  month  therefrom;  and  that  she  has, 
for  the  months  of  April,  May,  and  June,  1917,  each  within  4  months 
of  the  filing  of  the  original  petition,  been  paid  and  received  this  $150 
of  transferred  royalty  by  the  company.  When  this  transfer  was 
made,  as  stated,  is  not  alleged ;  but  il  is  alleged : 

"That  aald  Delmar  Coal  Company,  prior  to  the  said  4  months,  paid  from 
month  to  month  for  a  long  period  of  time  to  the  said  Minnie  McGraw  Warder 
the  said  ram  of  $150  per  month  at  the  request,  permission,  and  order  of  said 
McOraw,  without  consideration,  and  while  be  the  said  John  T.  McGraw,  was 
ao  Insolvent,  with  intent  to  binder,  delay,  and  defraud  petltlopc^rs  and  otb«- 
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creditors  of  McGraw.  Ttuit  the  said  Delmar  Coal  Oompany,  slnoa  tlie  tOing 
at  the  original  petition  Iierein,  at  tlie  request,  permissioa,  and  order  of  said 
McGraw,  and  while  so  insolvent,  continued  to  pay  to  said  liinnie  HcGiaw 
Warder  the  said  sum  of  $160  per  month  from  the  royalties  coming  to  said 
McGraw,  with  intent  to  hinder,  delay,  and  defraud  petitlonerB  and  other 
creditors  of  said  McGraw." 

From  this  it  is  fair  to  presume  that  years  ago,  long  before  peti- 
tioners' debts  were  incurred,  and  it  may  be  in  1911,  when  the  lease 
was  made,  McGraw,  as  alleged,  "transferred  and  conveyed,  or  per- 
mitted the  same  to  be  transferred  and  conveyed,  to  his  sister"  an  in- 
terest, to  the  extent  of  $150  per  month,  in  this  royalty,  and  that,  in 
consequence,  it  has  ever  since  been  paid  to  her.  The  fact  that  the 
transfer  or  conveyance  of  this  interest  may  have  been  based  upon  a 
consideration  of  love  and  affection  only  is  immaterial  here,  as  is 
also  the  fact  that  it  has  been  carried  out  by  payments  made  under  it 
That  it  may  come  within  the  ban  of  Ae  Bankruptcy  Act  it  must  ap- 
pear that  the  transfer  or  conveyance  itself  had  been  made  within  4 
months  of  the  filing  of  the  bankruptcy  petition,  and  at  the  time  so 
made  was  with  the  intent,  on  the  part  of  McGraw,  to  hinder,  delay, 
and  defraud  his  creditors.  It  seems  dear  that  neither  of  these  con- 
ditions exist. 

[18]  The  next  charge  is  that  McGraw,  at  various  times  and  places, 
paid  to  certain  depositors  of  the  Grafton  Bank  large  sums  of  money  on 
their  deposits,  voluntarily  and  without  value,  amounts  unknown  and 
parties  unknown,  but  petitioners  "are  informed,  believe,  and  aver" 
that  five  named  persons  were  depositors  so  paid.  It  is  hardly  neces- 
sary to  point  out  that  this  charge,  under  the  authorities  cited,  is  en- 
tirely too  vague  and  indefinite.  It  is  based  upon  information  and 
belief,  and  the  essential  details  and  data  necessary  to  enable  us  to  form 
any  idea  of  the  nature  and  reason  for  making  such  payments  are 
wanting.  No  relation  is  shown  to  have  existed  between  McGraw  and 
this  bank  that  would  explain  why  he  should  undertake  to  pay  its  debts. 
It  can  hardly  be  presumed  that  any  ordinarily  sensible  man  would  for 
no  moving  cause  want  to  pay  such  debts,  for  which  he  was  in  no  wise 
responsible.  If  McGraw  did  pay  them,  it  is  not  disclosed  whether 
he  took  assignments  from  the  depositors  so  paid.  If  he  did  so,  it  is 
not  disclosed  whether  or  not  the  investment  in  such  claims  was  a  bad 
investment  or  otherwise.  These  debts  due  depositors  were  superior 
liens  upon  the  bank's  assets  under  the  laws ;  in  addition,  a  double 
liability  upon  the  bank's  stockholders  exists  to  further  secure  them, 
and,  while  it  is  said  the  bank's  doors  were  closed,  it  does  not  follow 
that  the  taking  over  of  its  debts  due  depositors  was  not  a  good  in- 
vestment for  MfcGraw  and  his  estate. 

The  liext  specification  of  fact  reiterates  the  one  contained  in  the 
original  petition,  to  the  effect  that  McGraw  has  been  paid  large  div- 
idends by  the  Grafton  Coal  &  Coke  Company.  The  only  substan- 
tial differences  between  the  two  representations  are  (a)  that  in  the 
original  petition  these  payments  are  charged  to  have  been  "concealed," 
while  in  this  amended  one  this  charge  of  concealment  is  omitted; 
and  (b)  in  this  amended  one  a  failure  of  application  of  these  dividends 
to  existing  execution  liens  (not  named)  is  diarged. 
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Tn  addition  to  what  has  been  said  hereinbefore  touching  this  charge, 
I  will  only  call  attention  to  the  case  of  Conway  v.  German,  166  Fed. 
67,  91  C.  C.  A.  653,  wherein  the  Circuit  Court  of  Appeals  for  this 
circuit  has  clearly  pointed  out  that  general  statements  of  this  kind, 
without  setting  forth  details  and  essential  data,  such  as  time,  place, 
persons,  and  amoimts  involved  in  the  transaction,  are  insufficient. 

[19]  Finally,  it  is  set  forth  that  since  the  filing  of  the  original  pe- 
tition— that  is,  on  August  4,  1917  (the  certified  copy  of  the  decree 
filed  shows  it  was  rendered  the  4th  day  of  October,  1917) — ^the  al- 
leged bankrupt  suffered  and  permitted,  in  three  consolidated  chancery 
causes  named  and  described,  the  circuit  court  of  Webster  county  to 
render  a  decree  of  sale  of  his  real  estate  for  liens  amounting  to  over 
$600,000,  appointed  special  commissioners  to  sell  the  same,  of  whom 
large  and  excessive  bonds  have  been  required;  that  such  decree  of 
sale  does  not  include  all  of  McGraw's  real  estate  lying  within  the 
state ;  that  petitioners  "are  informed,  believe,  and  charge"  that  a  great 
many  of  the  lienors  (naming  four),  since  the  filing  of  the  original 
petition  herein,  have  issued  executions  and  docketed  them,  in  Taylor 
county  (where  McGraw  resides),  thereby  claiming  liens  upon  his  per- 
sonal property ;  that  the  real  estate  of  McGraw,  they  are  informed  and 
charge,  will  sell  for  more  than  enough  to  pay  the  debts  decreed  against 
it,  and  the  personal  estate  should  not  be  incumbered  with  said  exe- 
cution liens;  that  McGraw  has  a  large  amount  of  personal  property 
placed  as  collateral  security  with  various  creditors,  far  in  excess  of 
the  debts  secured,  the  amount,  however,  not  known  (and  to  whom 
pledged  not  stated) ;  that  the  bankrupt  court  alone  can  take  jurisdic- 
tion and  equitably  settle  the  affairs  of  McGraw,  and  protect  his  com- 
mon creditors,  and,  it  is  averred,  if  it  does  not  take  jurisdiction,  and 
enjoin  the  sale  of  his  real  estate  about  to  be  sold,  the  common  cred- 
itors will  realize  nothing,  and  will  suffer  great  loss,  if  the  state  court 
proceedings  are  permitted  to  go  on  to  a  final  sale,  and  "the  said  Geo. 
M.  Weekley,  receiver,  be  permitted  to  sell  the  said  Grafton  Bank 
property  as  advertised  by  him" ;  that  McGraw  should  be  required  to 
answer,  and  show  what  stocks  and  bonds  are  owned  by  Ifim,  where 
situated,  and  whether  or  not  the  same  are  up  as  collateral  with  any 
of  his  creditors,  and  the  amount  of  the  debts  for  which  the  same  are  so 
held,  by  whom  held,  and  such  collaterally  secured  creditors  should  be 
enjoined  from  selling  such  collateral  until  proper  proceedings  can  be 
taken  in  this  bankrupt  court. 

A  copy  of  the  decree  of  sale  is  filed  as  an  exhibit.  It  discloses  that 
the  state  court,  through  its  master,  has  ascertained  and  determined 
McGraw  to  be  the  owner  of  an  immense  amount  of  real  estate,  sit- 
uate in  eight  different  counties  of  the  state,  consisting  of  hundreds 
of  town  lots,  large  and  small  tracts  of  lands  in  fee,  undivided  interests 
in  others,  and  coal  and  timber  rights  and  interests,  upon  which  more 
than  $600,000  of  liens,  due  to  several  hundred  different  persons,  firms, 
and  corporations,  are  existing  and  are  decreed.  How  complete  and 
accurate  the  work  done  is  not  for  me  to  determine.  It  is  apparent 
that  the  costs  and  expenses  involved  in  the  litigation  resulting  in  this 
decree  have  been  enormous.    Petitioners  believe  the  interests  of  com- 
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mon  creditors,  at  least,  would  be  promoted  by  this  court  taking  chaifc 
of  this  immense  and  very  greatly  involved  estate,  and  administering  it 
in  bankruptcy.  I  very  raudi  doubt  it.  Be  that  as  it  may,  however,  one 
thing  is  sure  and  certain.  It  cannot  be  so  administered  in  this  bank- 
ruptcy proceeding,  against  the  protest  of  its  owner,  unless  it  affirmative- 
ly and  definitely  appears  that  he  has  within  4  months  of  the  hling  of  the 
petition  (I  think  the  original  one)  committed  one  or  other  of  the  acts 
of  bankruptcy  defined  by  the  statute.  The  "suffering"  this  decree  to 
be  rendered  certainly  constitutes  no  such  act  under  the  Supreme 
Court's  ruling  in  the  Citizens'  Bank  v.  Ravenna  Bank  Case.  No  sale 
has  been  advertised  under  it,  so  far  as  disclosed.  A  stay  of  its  opera- 
tion was  given  to  enable  an  appeal  to  be  taken,  but  whether  taken  we 
are  not  informed  by  anything  here  s^pearing. 

[20,21]  The  fourth  act  of  bankruptcy,  that  of  making  a  general 
assignment,  or  applying  for  or  suffering  a  receiver  or  trustee  to  be  ap- 
pointed, has  not,  in  either  of  these  petitions,  been  set  forth  and  re- 
lied upon.  If  it  had  been,  then  a  very  interesting  question,  I  think 
of  first  impression,  might  be  raised,  by  claiming  that  the  appointment 
of  special  commissioners  in  this  decree  was  equivalent  to  and  came 
within  the  meaning  and  intent  of  the  statute  making  the  appointment 
of  a  receiver  or  trustee  an  act  of  bankruptcy;  in  other  words,  that 
such  special  commissioner  is,  in  the  legal  intendment  of  this  act,  a 
receiver  or  trustee.  At  first  it  seemed  to  me  that  this  might  be  so, 
but  a  careful  study  of  the  question  has  led  me  to  the  otwitrary  con- 
clusion, especially  when  applied  to  legal  conditions  in  this  state.  In 
West  Virginia  real  estate  cannot  be  sold  under  execution.  After 
judgment  has  been  obtained  at  law,  and  execution  thereon  has  been 
returned  nulla  bona,  the  judgment  creditor  is  permitted  to  institute 
his  suit  in  equity  (if  no  prior  one  for  the  same  purpose  has  been  in- 
stituted) to  sell  the  debtor's  real  estate.  In  such  equity  suit  the  real 
estate  is  ascertained,  with  the  state  and  condition  of  its  title,  the  rental 
value  thereof,  and  all  Hens  thereon.  If  such  real  estate  will  not  rent 
for  enough  in  five  years  to  pay  all  such  liens  and  the  costs,  a  sale  there- 
of is  ord^ed.  Instead  of  directing  the  sheriff  to  make  such  sale, 
the  usual  practice  is  to  appoint  one  or  more  special  commissioners 
to  make  it  and  report  to  the  court  for  confirmation.  Such  special 
commissioner  never  takes  possession  of  the  real  estate,  and  he  does 
not  collect  the  rents,  issues  and  profits  thereof,  as  does  a  receiver 
or  trustee.  His  duties  are  purely  ministerial.  His  appointment  is 
made  by  the  court  to  make  tiie  sale  alone.  If,  upon  his  report,  the 
sale  is  confirmed,  the  court  awards  direct  to  the  purchaser  a  writ  of 
possession  that  alone  judicially  gives  or  warrants  such  purchaser  to 
take  possession.  In  short,  such  special  commissioner  is  in  eflFect  only 
a  substitute  for  the  sheriff  or  other  public  officer  required  by  law  in 
other  states  to  perform  these  duties,  and  cannot  be  held  to  be  a  re- 
ceiver or  trustee  in  the  meaning  of  the  Bankruptcy  Act. 

[22,  23]  Counsel  for  McGraw,  in  addition  to  objections  to  inher- 
ent defects  in  the  specifications  themselves,  strenuously  insist  that 
the  amended  and  supplemental  petition  should  be  dismissed,  because 
it  was  not  filed  by  leave  of  the  court,  upon  written  application  for 
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leave  to  do  so,  stating  the  cause  Of  the  error  in  the  petition  originally 
filed,  and  of  which  application  the  alleged  bankrupt  was  to  be  given 
notice.  In  support  of  this  contention  counsel  cite  General  Order  XI 
(89  Fed.  vii,  32  C.  C.  A.  xiv),  In  re  Brincat  (D.  C.)  233  Fed.  811,  815, 
and  White  et  al.  v.  Bradley  Timber  Co.  (D.  C.)  116  Fed.  768. 

These  authorities  fully  support  this  view  and  seem  to  be  based  upon 
sound  reason.  However,  that  amendments  can  be  made  is  clear. 
When,  under  what  conditions,  and  to  what  extent,  is  subject  to  the 
sound  discretion  of  the  court  (Armstrong  v.  Fernandez,  208  U.  S. 
324,  28  Sup.  Ct.  419,  52  L,.  Ed.  514)  and  as  usual,  when  matters  are 
so  subject,  confusion  has  arisen  as  to  what  is  an  exercise  of  sound 
discretion  in  these  matters  of  amendment.  There  can  be  no  question 
that  written  or  printed  application  must  be  made  for  leave  to  amend, 
in  which  shall  be  stated  the  error  in  the  paper  (petition)  originally 
filed,  because  Order  XI  expressly  so  requires.  It  has  been  held,  how- 
ever, touching  this  order,  that  its  purpose  is  to  allow  to  be  made  cor- 
rections of  errors,  supply  deficiencies,  and  remove  uncertainties,  but 
not  practically  to  repel  the  legislative  requirement  that  petitions  in 
duplicate  must  be  fil«l  within  the  4  months  specified  (In  re  Stevenson 
[D.  C]  94  Fed.  110);  that  "this  power  of  amendment,  is  substantial 
and  conferred  for  effecting  the  broad  purposes  of  the  act,  and  is  not 
confined  to  niceties  of  diction  or  other  immaterial  or  merely  formal 
matters.  To  hold  that  it  does  not  embrace  the  insertion  of  material 
and  essential  averments  at  any  stage  of  the  proceedings  before  judg- 
ment would  reduce  it  to  a  shadow."  In  re  Mackey  (D.  C.)  110  Fed. 
355,  at  page  362. 

A  careful  examination  of  the  numerous  decisions  of  the  federal 
courts,  so  far  as  I  have  been  able  to  find  them  reported,  has  led  me  to 
the  conclusion  that  the  most  satisfactory  rule  to  determine  for  what 
purposes  amendments  may  be  made  is  set  forth  by  the  Circuit  Court 
of  Appeal  for  our  own  circuit  in  Millan  v.  Exchange  Bank,  183  Fed. 
753,  106  C.  C.  A.  327,  where  it  is  said: 

>  "79ie  law  Is  well  settled,  however,  that  amendments  relating  to  the  num- 
ber of  the  petitioning  creditors,  the  amoont  and  nature  of  their  claims,  to 
the  occupation  of  the  debtor,  and  to  errors  and  deficiencies  In  the  verifica- 
tion of  the  original  petition  can  be  made  more  than  4  months  after  the 
commission  of  the  act  of  bankruptcy.  When  so  made,  they  relate  back  to 
the  date  of  the  filing  of  the  orie^al  petition.  State  Bank  v.  Haswell  (8tb 
Circuit)  23  Am.  Bankr.  R^.  330,  174  Fed.  209,  98  C.  G  A,  217;  Ryan  v. 
Hendrlite  (7th  Circnlt)  21  Am.  Bankr.  Bep.  670,  166  Fed.  94,  92  C.  O.  A.  78; 
In  re  Plymouth  Cordage  Co.  (8th  Circuit)  13  Am.  Bankr.  Kep.  665,  135  Fed. 
1000,  68  a  O.  A.  434;  In  re  BeUah  (D.  C.  VlsL  of  DeL)  8  Am:  Bankr.  Bep^ 
310,  116  Fed.  68." 

If  the  Statement  of  defects  that  can  be  cured  by  amendment  set 
forth  in  this  quotation  was  designed  by  the  court  to  be  inclusive  of 
all,  then  this  amended  petition  must  inevitably  be  rejected,  for  that 
its  amendments,  sought  to  be  made,  come  not  within  the  list  allow- 
able. If,  however,  it  is  not  designed  to  be  inclusive  of  all  allowable 
causes  of  amendment,  it  is  sufficient  to  say  the  amended  petition  was 
not  filed  in  accord  with  the  requirements  of  Order  XI,  its  allegations 
relate  solely  to  the  material  facts  relating  to  the  acts  of  banlmiptcy 
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essential  to  and  the  very  foundation  of  the  court's  jurisdiction,  includ- 
ing many  .charges  of  happenings  since  the  original  petition  yras  filed, 
and  jurisdiction  thereby  sought  to  be  secured.  It  seems  to  me  an 
attempt  to  amend  to  this  extent  goes  too  far.  However,  I  have  not 
based  this  decision  of  the  motion  to  dismiss  on  this  ground,  and  there- 
fore further  discussion  is  unnecessary. 

I  am  constrained  to  the  conclusion  that  both  petitions,  the  whole 
cause,  must  be  dismissed ;  and  it  will  be  so  ordered. 


PBIMOS  COIEHICAI.  CO.  v.  PUI/PON  8TBEI,  CORPORATION. 

(District  Court,  N.  D.  New  Tork.    December  2,  1918.) 

1.  OoTJBTB  €=3266 — Fedkrm,  Ootnrra — JoBiaDioiioiT. 

Under  Judicial  Code,  SB  68-115  (Comp.  St.  1916,  ${  1051-1106),  and  In 
view  of  section  1  (section  968),  the  Jurisdiction  of  the  several  District 
Courts  is  coextensive  witli  the  boundaries  of  the  Judicial  district,  ana 
extends  no  further,  save  as  Congress  has  expressly  extended  It 
■  2.  CotjRTs  ^=324 — Federal  Coubts — Jubisdiotion. 

While  Jurisdiction  of  thb  person  can  be  given  by  consent  of  the  def^d- 
ants.  Jurisdiction  of  the  subject-matter  cannot  be  cwiferred  on  any  coart, 
either  by  assumption  of  Jurisdiction,  or  consent  of  the  parties,  or  request 
of  all  of  the  parties. 
8.  CoUBTs  <3=>24 — Fedekai.  Coubtb — JtrBisDicnow. 

When  diversity  of  citizenship  is  the  ground  at  federal  Jurisdiction,  if 
diversity  of  citizenship  does  not  In  fact  exist,  tbere  is  an  entire  ao- 
sence  of  Jurisdiction,  which  cannot  be  waived  by  the  parties,  and  tlie 
court  will  dismiss  on  its  own  motion. 
4.  Coubts  i8=>276 — Fedebai.  Coubts — Jubisdiction. 

Under  Judicial  Code,  {  62  (Comp.  St.  1916,  $  1084),  relating  to  where  a 
state  contains  more  than  one  federal  district,  etc.,  in  suits  not  of  a  local 
nature,  if  there  be  but  one  defendant,  he  may  waive  being  sued  in  tbe 
wrong  district,  but  where  there  are  two  or  more  defendants  residing  In 
different  districts,  then  to  reach  the  defendants  not  residing  in  the  dis- 
trict, suit  must  be  brought  as  the  statute  directs,  etc. 
6.  CoUBTB  €=>269 — Leases — Natubk  of  PBOPKBrry  Thebbut — "Pkbsonal  Pbop-  ■ 

EBTf." 

A  lease  of  real  estate  for  a  term  of  years  is  "i)ersonal  property,"  and 

is  not  pr(q)erty  of  a  fixed  nature  or  character,  within  Judicial  Code,  i 

55  (Ciomp.  St.  1916,  S  1087),  relating  to  district  of  suit  in  local  acUons 

'  where  land  or  subject-matter  of  a  fixed  character  Ilea  partly  in  one  dis- 

^-  trict  and  partly  In  another. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Personal  Property.] 

6.  Receivebs  €=>207 — Powebb  of — Bktent. 

A  receiver's  power  is  only  coextensive  with  that  of  the  court  \rtiidi 
gave  him  his  character,  and  cannot  be  asserted  as  a  matter  of  rlglit 
beyond  the  territorial  Jurisdiction  of  such  court;  so  a  receiver  appoint- 
ed by  the  District  Court  for  the  Southern  District  of  New  York  has  no 
power  to  take  possession  of  property  of  the  defendant  in  the  Northern 
District,  etc. 

7.  Coubts  <8=>269 — Fedebai,  Coubts  —  Jubisdiotion  —  "Pbofkktt  of  Pixid 

Chabacteb  ob  Nature." 

Though  a  corporation  which  had  its  domicile  and  carried  on  its  bosi- 
ness  In  tbe  Northern  District  of  New  Tork  admitted  the  JurisdicUon  of 

4^s>For  otber  casea  Me  fame  topic  A  KBY-NUMBBR  In  aU  Kej-Nambered  Dlceata  A  Indaxv 
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the  District  Court  of  the  Southern  District,  wherein  It  had  a  small  bank 
account  and  had  leased  offices,  over  a  sulti  for  the  appointment  of  a  re- 
cover, held,  that  the  District  Court  of  the  Southern  District  was  with- 
out lurisdlctloa,  under  Judicial  Code,  g  55  (Comp.  St  1916,  {  1037) ;  the 
suit  being  of  a  local  nature,  and  no  property  in  that  district  being  of  a 
fixed  character  or  nature. 
S.  CotTBTB  ®=>289 — DoMiczLi; — Pbopebtt  or  A  Fixed  Ohabacteb. 

The  defendant  coriwratlMi  held  to  have  its  domicile  and  property  of  a 
fixed  character  or  nature  wholly  In  the  Northern  District  of  New  York, 
and  none  in  the  Southern  District,  where  suit  for  the  appointment  of  a 
receiver  was  begun,  so  the  District  Court  of  the  Southern  District  could 
not  take  jurisdiction,  under  Judicial  Code,  §  65  (Comp.  St  1916,  f  103T). 

9.  CouBTB  $=»269 — ^Appointicent  of  Receivebs — "LooAi.  ^cmow." 

A  suit  for  the  appointment  of  receivers  to  conserve  and  iHwteet  the 
assets  of  a  corporation  is  one  of  a  local  nature,  within  Judicial  Code,  8 
54  (Comp.  St  1916,  §  1036),  and  under  section  55  (section  1037)  cannot  be 
maintained  In  a  district  wherein  the  corporation  was  not  domiciled  and 
had  no  property  of  a  fixed  nature. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Local  Action.] 

10.  CouBTs  €=>269 — JuiusDicTioH — "Pbopebtt  of  a  Fixed  Chabaoteb" — De- 
posits. 

Money  deposited  becomes  the  property  of  the  bank,  and  the  relation 
between  the  bank  and  depositor  is  simply  that  of  debtor  and  creditor,  so 
a  deposit  is  not  "property  of  a  fixed  character,"  within  Judicial  Code,  { 
65  (Comp.  St  1916,  f  1037).  • 

11.  Beceivebs  4=»91 — PowEBS  01' — Leases. 

Receivers  of  corporation  are  at  liberty  to  occupy  leased  premises  until 
they  elect  whethen  to  retain  or  abandon;  for  If  the  lease  is  assignable. 
It  may  be  sold  like  other  personal  property,  and  U  not  the  receivers  may 
at  their  option  abandon  the  same. 

12.  OOITBTS   <»=>264(1) — JTTBISDICTION — ANCILtABT   JUBISDICTIOR. 

Where  the  District  Court  for  the  Southern  District  of  New  York  was 
without  Jurisdiction  of  a  suit,  the  District  Court  for  the  Northern  Dis- 
trict cannot  rightfully  exercise  ancillary  jurisdiction  therein,  for  that 
presupposes  jurisdiction  in  the  Southern  District. 

13.  Mandamus  ®=>31 — Cohbts — Pboceedino  with  Cause. 

A  court  can  be  compelled  to  act  one  way  or  the  other  in  matters  prop- 
erly before  It  for  that  Is  Ita  duty ;  but  it  cannot  be  compelled  to  make  a 
particular  decision,  when  it  has  power  or  discretion  to  act  otherwise. 

14.  CouBTS  ©=»264(3) — JuBisDiCTiON — Receivers. 

Where  a  court  appointing  a  receiver  had  no  jurisdiction.  It  cannot  clalmi 
jurisdiction  over  property  seized  without  the  Jurisdiction ;  so  the  fact  re- 
ceivers appointed  by  the  District  Court  of  the  Southern  District  of 
New  York  have  taken  possession  of  property  of  the  defendant  in  the 
Northern  District  does  not  give  that  court  Jurisdiction,  where  it  ex- 
ceeded its  Jurisdiction,  etc.,  in  appointing  receivers,  etc. 

15.  CouBTS  «=!»264(1) — JuBiSDiCTioN — Anciij:.abt  Jubisdiction. 

When  want  of  jurisdiction  of  the  court  In  the  main  suit  appears,  It 
is  the  duty  of  a  court  asked  to  exercise  ancillary  Jurisdiction  to  raise 
the  question  Itself,  and  to  decline  to  act  tf  the  want  of  Jurisdiction  In 
that  court  appears. 

In  Equity.  Application  by  the  Primes  Chemical  Company  for  the 
appointment  of  receivers  of  the  property  of  the  Fulton  Steel  Cor- 
poration, as  ancillary  receivers,  based  on  an  ancillary  bill,  in  which 
another  creditor  intervened,  denying  the  jurisdiction  of  the  District 
Court  wherein  the  original  suit  was  brought.    Application  denied. 

^s»For  otbwr  omm  im  nin*  topic  A  KBY-NCHBHR  In  aU  K«7-Numbend  OI««8U  A  Indezw. 
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This  la  an  application  by  the  Primes  Chemical  Company,  the  aboTe-namcd 
complainant,  a  creditor  of  defendant,  for  the  appointment  of  the  three  receir- 
ers  named  by  the  United  States  District  Court  In  the  Soathem  District  of 
New  York  of  all  the  property  of  defendant  as  ancillary  receirers  of  ttke  prop- 
erty of  the  defendant  In  the  Northern  District  of  Nevr  Tork.  The  applicatioii 
is  based  on  an  ancillary  bill  tiled  in  the  Northern  District,  whlc*  sets  ont 
the  pendency  of  the  action  and  the  action  of  the  court  in  the  Soathem  District, 
and  which  allegations  the  plaintiff  refuses,  oa  request  so  to  do,  to  dlminate 
from  such  bill  filed  in  the  Northern  District 

Another  creditor  of  the  defendant  has  appeared  herein  by  inteiT«ntion,  and 
has  filed  an  answer  denying  all  allegations  of  the  ancillary  bill  filed  in  tlie 
Northern  District  whldi  would  gire  the  District  Court  in  the  Southern  Dis- 
trict Jurisdiction  of  the  subject-matter  of  the  suit,  and  denies  Jurisdiction  in 
that  court  to  enCbrtaln  the  suit  and  appoint  receivers,  and  of  this  court 
to  recognize  that  action  or  take  any  proceedings  andUary  thereto,  so 
tar  as  property  of  tlie  defendant  in  the  Northern  District  of  New  York  is 
concerned.  The  Intervening  creditor  does  not  object  to  the  court  in  the  North- 
em  District  taking  Jurisdiction  of  ail  independent  bill  filed  in  that  district 
by  a  prcqier  party  complainant  asking  for  receivers,  or  to  the  appointment  of 
receivers  by  this  court  in  such  an  independent  and  primary  action  la 
the  Northern  District 

In  the  action  commenced  In  the  Southern  District,  as  well  as  In  tbe  an- 
cillary action  brought  in  the  Northern  District,  the  defendant  appears  in  per- 
son by  its  president  not  by  attorney,  and  files  an  answer  as  follows:  "Tbe 
defendant  above  named  herein  admits  each  and  every  allegation  contained  io 
the  said  bill  of  complaint  and  submits  its  right  in  tbe  premises  to  tbe  pro- 
tection of  the  cofert.  Pulton  Steel  Corporation,  by  Harry  O.  Beaver,  President 
Attest:   Wm.  M.  BaUey,  Vice  President" 

The  answer  of  the  Intervener  also  sets  up  facts  showing  that  the  princi- 
pal place  of  business  of  the  defendant  corporation  is  and  always  has  been  at 
Fulton,  In  the  Northern  District  of  New  York,  where  all  of  Its  real  estate  and 
all  of  its  proi)erty  of  a  fixed  nature  or  character  is  situated,  and  tikat  it  had 
none  and  has  none  In  the  Southern  District. 

The  Intervening  creditor  in  the  Northern  District  also  files  opposing  aUida- 
vits,  showing,  if  the  allegations  be  true,  that  the  Fulton  Sted  Corporation  is 
a  corporation  of  the  state  of  New  Tork,  organized  and  doing  bu^ess  as  a 
manufacturing  corporation  at  the  city  of  BMlton,  Oswego  county,  N.  Y.,  in  the 
Northern  District  of  New  York,  and  that  in  Its  articles  of  incorporation  its 
principal  place  of  business  is  stated  to  be  at  Fulton  aforesaid,  and  that  in 
fact  its  principal  place  of  business  is  and  always  has  I>e«D  at  the  city  of 
Fulton,  Northern  District  of  New  York,  and  that  all  its  real  property  and  all 
its  property  of  a  fixed  nature  or  character  and  the  greater  part  of  its  per- 
sonal property  was  when  the  suit  In  the  Southern  District  was  Instituted,  and 
now  Is,  in  the  Northern  District  of  New  York,  and  that  such  corporation 
had  and  has  no  real  estate  or  property  of  a  fixed  character  or  nature  in 
the  Southern  District  of  New  York. 

Wm.  S.  Elder,  of  Auburn,  N.  Y.,  for  complainant 
Costello,  Burden,  Cooney  &  Walters  and  Cbas.  V.  Byrne,  all  of 
Syracuse,  N.  Y.,  for  intervening  creditor. 

RAY,  District  Judge  (after  stating  the  facts  as  above).  The  facts 
in  this  case  are  that  a  few  years  since  the  Fulton  Steel  Corporation  was 
duly  organized  and  incorporated  under  and  pursuant  to  the  laws  of 
the  state  of  New  York  as  a  manufacturing  corporation  for  the  purpose 
of  manufacturing  and  selling  certain  steel  products.  Its  articles  of 
incorporation  stated  that  its  principal  place  of  business  was  to  be  at 
Fulton,  in  Oswego  county,  N.  Y.,  and  at  that  city  its  principal  place 
of  business,  active  operations,  and  bookkeeping  and  offices'  have  always 
been  located  and  carried  on.    It  became  the  owner  of  certain  real  es- 
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tate  at  Fulton,  on  which  was  and  is  its  principal  and  only  plant,  be- 
ing its  manufacturing  plant  and  offices  and  storage  rooms.  This  plant, 
with  buildings  and  machinery  thereon,  was  and  is  worth  from  $350,- 

000  to  $500,000.  In  New  York  City  there  were,  it  is  said,  rented  three 
small  rooms  in  one  of  the  large  omce  buildings  in  that  city,  furnished 
with  desks  and  chairs,  and  at  which  offices  stock  in  the  corporation 
was  sold.  The  corporation  kept  a  bank  account  in  one  of  the  banks 
of  the  city  of  New  York,  in  which  was  deposited  about  $4,000  when 
the  bill  in  the  Southern  District  was  filed. 

This  was  and  is  the  only  property  of  the  defendant  corporation  in 
the  Southern  District  of  New  York  when  the  bill  was  filed  there.  That 
was  the  only  business  of  the  corporation  being  carried  on  there.  It 
was  incidental  and  collateral  to  the  business  of  the  corporation,  which 
it  was  organized  to  carry  on  and  which  it  was  conducting,  and  con- 
stituted no  part  of  its  manufacturing  business  or  operations.  The 
bill  filed  in  the  Southern  District  alle^d  the  involved  financial  condi- 
tion and  difficulties  of  the  corporation;  its  large  indebtedness,  which 
it  was  unabJe  to  meet;  that  a  suit  had  been  brought  against  it,  and 
that  others  were  threatened;  and  various  other  facts  showing  a  ne- 
cessity for  the  appointment  of  a  receiver,  not  of  the  assets  and  small 
rented  offices  in  the  city  of  New  York,  but  of  the  corporation  and  all 
its  assets  arid  property,  of  every  name,  everywhere,  and  the  taking 
thereof  by  such  receiver  for  the  purpose  of  protecting  and  conserving 
such  assets  and  property.  It  was  not  an  action  in  personam,  or  to 
recover  a  personal  judgment  against  the  defendant,  and  did  not  pur- 
port to  be  such,  but  was  and  is  what  is  known  as  an  action  to  con- 
serve assets,  and  one  looking  to  the  sale  of  all  the  property.  This  was 
the  object  of  the  action  and  such  was  the  subject-matter  involved. 
That  bill  was  silent  as  to  the  location  or  situs  of  the  pro'pertyof  the 
defendant  corporation,  except  it  stated  that  the  defendant  had  an  of- 
fice in  the  city  of  New  York. 

Later,  when  the  question  of  jurisdiction  was  raised,  an  amendment 
to  that  bill  was  filed,  alleging  that  the  bank  accotmt  mentioned  was  in 
the  city  of  New  Yoric,  and  that  defendant  had  a  lease  for  a  term  of 
years  of  the  three  offices  mentioned.  Another  creditor  intervened 
in  that  suit  specially  to  raise  the  question  of  jurisdiction,  and  did  raise 
it,  and  moved  to  dismiss  on  the  ground  of  want  of  jurisdiction  in  the 
District  Court  of  the  Southern  District  of  New  York  of  the  subject- 
matter  of  the  suit.    That  motion  has  been  denied  <hi  the  grounds,  as 

1  read  the  memorandum  of  opinion,  that  an  intervening  creditor  can- 
not raise  the  question,  as  defendant  appeared  and  submitted  to  the 
jurisdiction,  and  that  there  was  some  property  in  the  Southern  Dis- 
trict, to  wil^  the  lease  of  the  three  rooms  and  tiie  bank  account,  when 
the  hill  was  filed,  over  which  that  court  had  and  has  jurisdiction,  and 
hence  that  it  has  jurisdiction,  not  only  of  the  defendant,  but  of  the 
subject-matter  of  the  suit.  The  learned  judge  who  heard  and  decided 
the  motion,  and  who  wrote  the  memorandum  referred  to,  seems  to 
concede  that  the  court  in  the  Southern  District  had  and  has  no  juris- 
diction over  the  property  in  the  Northern  District,  but  contends  that 
by  ancillary  proceedings  and  the  appointment  of  ancillary  receivers  in 
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the  Northern  District  the  whole  property  and  subject-matter  should, 
can,  and  will  be  brought  in  and  acted  upon  in  the  Southern  District 
If  this  be  so,  then  actions  of  a  local  nature  and  character  occupy  the 
same  position,  as  to  jurisdiction,  as  do  actions  in  personam,  substan- 
tially. 

[1]  Questions  of  jurisdiction  in  the  United  States  courts  are  not 
free  from  perplexities.  Article  3,  §  1,  of  the  Constitution  provides 
that— 

"The  judicial  power  of  the  United  States  shall  be  vested  In  one  Supreme 
Court,  and  in  such  inferior  courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish." 

Section  2  of  the  same  article  provides  that — 

"The  Judicial  power  shall  extend  to  all  cases,  in  law  and  equity  •  •  • 
between  citizens  of  different  states,"  etc. 

These  are  limitatioos  on  the  judicial  power.  Pursuant  to  the  au- 
thority thus  conferred,  Congress  has  established  in  each  of  the  states 
of  the  United  States  one  or  more  judicial  districts  (Judicial  Code  [Act 
March  3,  1911,  c.  231]  c.  5,  §§  69-115,  36  Stat.  1105-1130  [Comp.  Sl 
1916,  §§  1051-1106]),  and  has  also  divided  the  United  States  into  judi- 
cial circuits.  The  boundaries  of  these  districts  and  circuits  are  defined. 
The  Congress  has  also  provided  for  the  appointment  of  "one  or  more 
EHstrict  Judges  in  each  of  such  judicial  districts  (chapter  1,  §  1,  Judi- 
cial Code  [Comp.  St.  1916,  §  968]),  and  for  the  appointment  of  Cir- 
cuit Judges  in  each  of  the  judicial  circuits.  Eac^  District  Judge  must 
he  an  actual  bona  fide  resident  of  the  district  m  and  for  which  ap- 
pointed. The  jurisdiction  of  each  of  these  District  Courts  is  coexten- 
sive with  the  boundaries  of  the  judicial  district  in  and  for  which  it  is 
establfshed  or  created,  and  extends  no  further,  except  in  those  cases 
where  the  Congress  has  expressly  extended  it.  The  Judicial  Code 
points  out  these  cases. 

The  District  Judges  so  appcnnted  cannot  act  as  such  and  exercise 
their  judicial  powers  and  functions  outside  their  respective  districts, 
except  in  those  cases  specially  provided  for  by  acts  of  Congress,  and 
these  cases  are  pointed  out  in  the  Judicial  Code.  "The  circuit  court 
(now  District  Court)  of  each  judicial  district  sits  within  and  for  that 
district,  and  its  jurisdiction  as  a  general  rule  is  bounded  by  its  local 
limits."  Toland  v.  Sprague,  12  Pet.  300,  328  (9  \,.  Ed.  1093) ;  Devoe 
Mfg.  Co.,  Petitioner,  108  U.  S.  401,  2  Sup.  Ct.  894,  27  I^  Ed.  764; 
Barrett  V.  United  States,  169  U.  S.  218,  221,  18  Sup.  Ct.  327,  42 
Iv.  Ed.  723. 

[2]  There  is  a  well-defined  distinction  between  actions  in  personam 
and  actions  of  a  local  character  or  nature,  where  the  court  and  judg- 
ment or  decree  is  to  act  upon  specific  real  property  or  property  of  a 
fixed  nature  or  character.  There  is  such  a  thing  as  jurisdiction  of  the 
person  which  can  be  given  by  consent  of  the  defendant,  he  waiving 
his  right  to  be  sued  in  a  given  district,  and  there  is  such  a  thing  as 
jurisdiction  of  the  subject-matter  of  the  suit,  which  cannot  be  con- 
ferred on  any  court  by  either  assumption  of  jurisdiction  or  by  con- 
sent of  the  parties,  or  of  either  or  any  of  them,  or  by  request  of  all 
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the  parties  to  the  suit.  Minnesota  v.  Northern  Securities  Co.,  194  U. 
S.  48, 62,  24  Sup.  Ct,  598, 48  ly.  Ed.  820;  Mansfield,  etc.,  v.  Swan,  111 
U.  S.  379,  4  Sup.  Ct.  510,  28  L.  Ed.  462;  Parker  V.  Ormsby,  141  U, 
S.  81, 11  Sup.fCt.  912,  35  L.  Ed.  654. 

[3]  When  diversity  of  citizenship  is  the  ground  of  federal  jurisdic- 
tion, if  diversity  of  citizenship  does  not  in  fact  exist,  there  is  an  en- 
tire absence  of  Jurisdiction,  which  cannot  be  waived  by  the  parties, 
and  the  court  will  dismiss  of  its  own  motion.  Shaw  v.  Quincy,  etc., 
145  U.  S.  444,  12  Sup.  Ct.  935,  36  L.  Ed.  768;  Empire  Coal  Co.  v. 
Empire  Mining  Co.,  150  U.  S.  163,  14  Sup.  Ct.  66, 37  L.  Ed.  1037. 

[4]  Section  52  (chapter  4)  of  the  Judicial  Code  (Comp,  St.  1916,  § 
1034)  provides  that — 

"When  a  state  contains  more  than  one  district  [and  New  Tork  contains 
four  districts],  every  suit  not  of  a  local  nature,  in  the  District  Court  thereof, 
against  a  single  defendant,  inhabitant  of  such  state,  mnst  be  brought  in  the 
district  where  he  resides ;  but  if  there  are  two  or  more  defendants,  residing 
in  ditferent  districts  of  the  state,  it  may  be  brougtit  in  either  district,  and  a 
duplicate  writ  may  be  issued  against  tbe  defendants,  directed  to  the  mar- 
shal of  any  other  district  in  which  any  defendant  resides." 

This  provision  relates  to  suits  and  actions  in  personam,  and  excludes 
actions  of  a  local  nature.  In  suits  not  of  a  local  nature^  if  there  be 
but  one  defendant,  he  may  waive  being  sued  in  the  wrong  district,  or 
consent  to  being  sued  anywhere;  but  when  there  are  two  or  more 
defendants,  residing  in  different  districts  of  the  state,  then  to  reach  the 
defendants  not  residing  in  the  district  where  the  suit  is  brought  it  must 
be  brought  as  the  statute  directs,  unless  the  other  defendants  waive  or 
consent. 

.  [5-14]  Section  54  of  the  Judicial  Code  (Comp.  St.  1916,  §  1036)  pro- 
vides for  the  bringing  of  a  sitit  of  a  local  nature  when  the  defendant 
resides  in  a  different  district  in  the  same  state  from  that  in  which  the 
suit  is  and  must  be  brought,  for  suits  of  a  local  nature  must  be  brought 
in  the  district  in  which  the  subject-matter  of  the  suit  is  located  or  sit- 
uated, and  section  54  provides  that  in  such  case  the  plaintiff  may  have 
original  and  final  process  against  the  defendant  in  any  district  of  the 
state  in  which  such  defendant  resides. 

Then  comes  section  55  of  the  Judicial  Code  (Comp.  St.  1916,  §  1037), 
which  reads  as  follows : 

"Any  suit  of  a  local  nature,  at  law  or  In  equity,  where  the  land  or  other 
subject-matter  of  a  fixed  character  lies  partly  in  one  district  and  partly  in 
another,  within  tbe  same  state,  may  be  brought  In  the  District  Court  of  either 
district ;  and  the  court  in  which  It  is  brought  shall  have  jurisdiction  to  hear 
and  decide  it,  and  to  cause  mesne  or  final  process  to  be  Issued  and  executed, 
as  fully  as  if  the  said  subject-matter  were  whcrily  within  the  district  for 
which  sadti  court  Is  constituted." 

Here  we  have  a  provision  for  the  bringing  of  a  suit  of  a  local  nature 
in  either  of  two  or  more  districts  in  the  same  state,  and  such  right  and 
jurisdicti<»i  is  limited  to  cases  where  "the  land  or  other  subject-mat- 
ter of  a  fixed  character  lies  partlv  in  one  district  and  partly  in  an- 
other, within  the  same  state."  This  means  of  course  the  land  and 
buildings  thereon  which,  as  here,  is  the  subject-matter  of  the  suit,  or, 
if  there  be  no  land,  when  the  subject-matter  is  of  a  fixed  character. 
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such  as  fixtures  attached  to  real  estate,  or  buildingfs  or  structures  right- 
fully erected  on  land  not  owned  by  the  party,  and  which  may  be  re- 
moved bjr  the  pafty  erecting  them.  In  such  a  case  the  suit  may  be 
brought  m  either  district  of  the  state  where  such  property — ^"subject- 
matter" — ^is  in  part  situated.  Leasehold  interests  in  land  are  personal 
property.  Kidman  v.  Baldwin,  206  Fed.  428,  430,  124  C.  C.  A.  310 
(C.  C.  A.,  2d  Circuit).  A  lease  of  real  estate  for  a  term  of  years  is 
personal  property.  Broadwell  v.  Banks  (C.  C.)  134  Fed.  470. 
In  3  Pom.  Eq.  Jur.  §  1318,  it  is  said : 

"Where  the  suit  Is  strictly  local,  the  subject-matter  spedflc  property, 
and  the  relief,  when  granted,  such  that  It  must  act  directly  upon  the  subject- 
matter,  and  not  upon  the  person  of  the  defendant,  the  jurisdiction  must  be 
exercised  in  the  state  where  the  subject-matter  Is  situated.  Northern  Indiana 
R.  Co.  y.  Michigan  Cent  B.  Co.,  IS  How.  233,  242  [14  L.  Ed.  674].*' 

In  Baltimore  Building  &  Loan  Association  v.  Alderson,  90  Fed.  142, 
32  C.  C.  A.  542,  the  case  and  holding  of  the  court  was  as  follows : 

"A  resident  and  dtlzen  of  Maryland,  who  was  a  stockholder  In  a  West 
Virginia  corporation,  brought  a  suit  in  the  federal  court  In  West  Vlrgina 
against  the  corporation  for  the  appointment  of  a  receiver  for  its  property, 
which  was  situated  in  Maryland,  with  authority  to  complete  and  furnish  an 
tmflnlshed  hotel  building  thereon,  and  to  issue  receiver's  certificates  there- 
for. Llenholders  who  were  citizens  of  Maryland  were  made  defendants,  but 
In  an  amended  bill  only  the  corporation  was  named  as  def aidant.  A  re- 
ceiver was  appointed,  who  completed  the  building,  issuing  receiver's  cer- 
tificates for  the  cost.  The  Maryland  llenholders,  on  their  application,  were 
permitted  to  become  parties  and  to  prove  their  Hens.  Under  a  subsequent  or- 
der the  property  was  sold,  and  an  order  dlstribntlng  the  proceeds  m&de, 
which  gave  the  receiver's  certificates  priority.  Held,  that  the  llenholders 
were  necessary  parties  to  the  suit,  and  being  citizens  of  the  same  state  as 
complainant,  and  the  property  being  situated  outside  of  Its  district,  the  court 
was  without  Jurisdiction,  and  the  entire  proceedings  were  coram  non  Ju- 
dlce  and  void." 

That  decision  rests  in  fact  on  the  proposition  that  the  federal  court 
in  the  district  of  West  Virginia  where  the  corporation  was  domiciled 
had  no  jurisdiction  over  the  real  property  of  such  corporation  situated 
in  the  state  of  Maryland  and  could  nOt  confer  power  on  its  receiver 
appointed  in  West  Virginia  to  incumber  that  property  by  receiver's 
certificates.    The  court  said : 

"It  la  Doore  questionable  whether  the  court  In  this  case  could  put  its  re- 
ceiver in  control  of  realty  sitnate  in  another  district.  •  •  •  But  an  order 
appointing  a  receiver  of  realty  has  no  extraterritorial  operation,  and  cannot 
affect  the  title  to  real  property  which  is  located  beyond  the  JurisdictiMi  of 
the  court  by  which  the  order  was  made.  See  Schlndelholz  v.  Cullum,  5  C. 
O.  A.  301,  55  Fed.  885,  and  12  U.  S.  App.  242.  See,  also.  Booth  v.  aarlc,  17 
How.  322  [15  It.  Ed.  164].  In  the  case  before  us  a  receiver  was  appointed 
solely  to  take  charge  of  and  manage  realty  in  another  district,  notwithstand- 
ing the  fact  thati  certain  indispensable  parties  were  not  within  the  jurlsdio- 
tlon  of  the  court  An  order  for  sale  of  the  same  realty  was  made ;  the  property 
not  being  within  the  Jurisdiction,  and  the  parties  not  being  legally  present 
The  suit  was  of  a  local  nature ;  its  object  being,  as  stated  in  the  original  bill, 
to  have  a  receiver  appointed  to  take  charge  of  an  hotel  in  Maryland,  with  au- 
thority to  borrow  money  on  rec^ver's  certificates  to  complete  and  furnish  it 
and  then  to  lease  it  to  a  tenant.  The  amended  bill,  filed  after  the  Issue  of 
the  receiver's  certificates,  states  its  object  to  he  the  continuance  of  the  pos- 
session and  diarge  of  the  hotel  property  by  the  receiver  until  the  sale 
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asked  for  was  had.  The  whole  proceeding  was  coram  non  Jndlce.  Hie  re- 
ceiver was  authorized  ta  Incumber  property,  outside  of  the  judicial  district  of 
the  court  which  appointed  him,  with  debts  declared  to  be  prior  to  the  vested 
liens;  the  holders  of  these  liens  not  consenting,  and  not  being  within  the 
Jurisdiction  of  the  court" 

In  Schindelholz  v.  Cunuin,  55  Fed.  885,  889,  5  C.  C.  A.  293,  301,  the 
court  said: 

"But  an  order  appointing  ai  receiver  of  realty  has  no  extraterritorial  opera- 
tion, and  cannot  affect  the  title  to  real  property  which  Is  located  beyond  the 
jurisdiction  of  the  court  by  which  the  order  was  mad&  Booth  v.  Clark,  17 
How.  322-328  [15  L-  Ed.  164].  Such  orders,  therefore,  only  operate  In  per- 
sonam, and  upon  those  persons  who  are  so  related  to  the  court,  either  as 
parties  to  the  litigation,  or  by  virtue  of  residence  and  citizenship,  that  they 
are  bound  to  yield  obedience  to  its  orders." 

In  1  Clark  on  Receivers,  p.  78,  §  53,  the  same  is  said. 
In  34  Cyc.  484,  it  is  said: 

"And  the  rule,  broadly  stated,  may  be  said  to  be  that  a  receiver's  power 
Is  only  coextensive  with  that  of  the  court  which  gave  him  his  diaracter,  and 
cannot  be  asserted  as  a  matter  of  right  beyond  the  territorial  Jurisdiction  of 
sudi  court" 

In  Booth  V.  Clark,  17  How.  322,  328  (15  L,.  Ed.  164),  it  is  held: 

"An  order  appointing  a  receiver  of  realty  has  no  extraterritorial  operation, 
and  cannot  affect  the  title  to  real  property  which  is  located  beyond  the  Jur- 
isdiction of  the  court  by  whldi  the  order  was  made." 

This  case  of  Booth  v.  Clark  was  expressly  approved  in  Hale  v.  Al- 
linson,  188  U.  S.  56,  68,  23  Sup.  Ct.  244,  47  L.  Ed.  380,  and  again  in 
Great  Western  M.  &  M.  Co.  v.  Harris,  198  U.  S.  561,  574,  576,  577, 
25  Sup.  Ct.  770,  49  L.  Ed.  1163.  In  its  opinion  in  the  Harris  Case  the 
Supreme  Court  says : 

"It  will  thus  be  seen  that  the  decision  in  Booth  v.  dark  rests  upon  the 
principle  that  the  receiver's  right  to  sue  in  ai  foreign  Jurisdiction  is  not 
recognized  upon  principles  of  comity,  and  the  court  of  his  appointment  can 
clothe  him  with  no  power  to  exercise  his  official  diities  beyond  its  Jurisdiction. 
The  ground  of  this  conclusion  is  that  every  Jurisdiction,  Iq  which  it  is 
sought  by  means  of  a  receiver  to  subject  property  to  the  control  of  the  court, 
has  the  right  and  power  to  determine  for  Itself  who  the  receiver  shall  be,  and 
to  make  such  distribution  of  the  funds  realized  within  its  own  Jurisdiction 
as  will  protect  the  rights  of  local  parties  interested  therein,  and  not  permit 
a  foreign  court  to  prejudice  the  rights  of  local  creditors  by  removing  assets 
from  the  local  Jurisdiction  without  an  order  of  the  court  or  its  approval  as 
to  the  officer  who  shall  act  in  the  holding  and  distribution  of  the  property  re- 
covered. •  •  ♦  It  is  doubtless  because  of  the  doctrine  therein  declared 
that  the  practice  has  become  general  in  the  courts  of  the  United  States,  where 
the  property  of  a  corporation  Is  situat.ed  in  more  than  one  Jurlsdicticm,  to 
appoint  ancillary  receivers  of  the  property  in  such  separate  jurisdictions.  It 
Is  true  that  the  ancillary  receiverships  are  generally  conducted  in  harmony 
with  the  court  of  original  JurisdlctloD,  but  such  receivers  are  appointed  with 
a  view  of  vesting  control  of  property  rights  in  the  court  in  whose  jurisdiction 
they  are  located.  If  the  powers  of  a  chancery  receiver  in  the  federal 
courts  should  be  extended  so  as  to  authorize  suits  beyond  the  jurisdiction  of 
the  court  appointing  him,  to  recover  property  in  foreign  jurisdictions,  such 
enlargement  of  authority  should  come  from  legislative  and  not  Judidat 
action." 
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In  Northern  Ind.  R.  Co,  v.  Mich.  Cent.  R.  Co.,  IS  How.  233,  242 
(14  L.  Ed.  674),  the  court  said : 

"The  jurladlction  of  the  drcalt  Court  of  the  United  States  Is  limited  to 
controversies  between  citizens  of  different  states,  except  in  certain  cases,  and 
to  the  district  in  which  It  sits.  In  this  case  we  shall  consider  the  question  of 
Jurisdiction  in  regard  to  the  district  only.  In  all  cases  of  contract,  suit  may 
be  brought  In  the  Circuit  Court  where  the  defendant  may  be  found.  If  sued 
out  of  the  district  In  which  he  lives,  under  the  dedsioas  he  may  object ;  but 
this  is  a  privilege  whlcli  he  may  waive.  Wherever  the  Jurisdiction  of  the 
person  will  enable  the  Circuit  Court  to  give  effect  to  its  Judgment  or  de- 
cree, jurisdiction  may  be  exercised.  But  wherever  the  subject-matter  In  con- 
troversy is  local,  and  lies  beyond  the  limit  of  the  district,  no  Jurisdiction  at- 
taches to  the  Circuit  Court,  sitting  within  It  An  action  of  ejectment  cannot 
be  maintained  in  the  district  of  Michigan  for  land  In  any  other  district.  Xor 
can  an  action  of  trespass  quare  clausum  fregit  be  prosecuted,  where  the  art 
complained  of  was  not  done  In  the  district  Both  of  these  actions  are  local 
in  their  character,  and  must  be  prosecuted  where  the  process  of  the  court 
can  reach  the  locus  in  quo." 

In  the  instant  case  the  real  property,  plant,  and  business  of  the  de- 
fendant corporation  is  not  where  the  process  or  judgment  of  the  court 
in  the  Southern  District  can  reach  it,  for  it  is  beyond  its  jurisdiction  in 
the  Northern  District  of  New  York.  The  District  Court  in  the  South- 
em  District  cannot  take  possession  of  and  run  that  business  and  plant, 
for  no  part  of  it  is  in  that  district. 

These  tases  settle  beyond  all  controversy  the  proposition  that  the 
receivers  appointed  in  the  District  Court  in  the  Southern  District  of 
New  York  had  no  right  or  power  to  take  possession  of  the  property 
and  business  of  the  defendant  corporation  in  the  Northern  District,  or 
to  execute  and  deliver  receiver's  certificates  and  make  them  a  lien  or 
charge  on  the  property  of  such  corporation  situate  in  that  district. 

It  is  equally  clear  that  the  District  Court  in  the  Southern  District  of 
New  York  is  not  the  court  of  main  and  principal  jurisdiction.  It  will 
hardly  be  contended,  I  think,  that  a  creditor,  by  going  with  the  de- 
fendant, a  corporation,  and  represented  by  its  president,  into  a  district 
where  it  does  no  business,  such  as  it  was  organized  to  carry  on  at  its 
domicile  in  another  district  in  the  same  state,  and  where  it  has  no  prop- 
erty, except  a  small  bank  account,  and  where  it  rents  two  or  three  small 
offices  for  selling  stock  of  the  company,  and  there  in  the  district  for- 
eign to  its  domicile,  acting  in  concert  with  defendant,  obtaining  the  ap- 
pointment of  a  receiver,  draws  to  the  court  of  that  district  the  main 
and  controlling  power  and  jurisdiction  in  administering  the  assets  and 
affairs  of  the  corporation,  when  it  appears  and  cannot  be  denied  (1) 
that  the  domicile  of  the  defendant  corporation  was  and  is  in  such 
other  district ;  (2)  that  at  such  domicile  in  such  other  district  the  main 
ofhces  and  place  of  business  were  and  are  located  in  fact  and  by  the 
article  of  incorporation;  (3)  that  in  such  other  district  all  the  real 
estate  and  personal  property  of  the  corporation,  except  a  small  bank 
account  and  a  lease  of  three  small  office  rooms,  such  property  at  the 
domicile  aggregatii^  in  value  from  $3(X),0(X)  to  $500,000,  was  and  is 
situated;  and  (4)  that  all  its  manufacturing,  it  being  a  manufacturing 
corporation,  was  and  is  carried  on  at  such  domicile  in  such  other  dis- 
trict. 
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This  suit  is  one  to  conserve  and  protect  the  assets  of  the  corporation 
and  to  protect  all  interests,  and  it  would  seem  plain  enough  that  such 
a  suit  is  one  of  a  local  nature,  as  the  avowed  purpose  of  the  bill  is, 
through  a  receiver,  to  take  hold  of,  protect,  and  preserve  the  assets, 
real  and  personal,  carry  on  the  business,  and  it  may  be  dispose  of  same 
and  distribute  the  proceeds  to  creditors  and  stockholders.  The  object 
of  the  action  cannot  be  accomplished,  unless  the  court  takes  the  prop- 
erly into  its  custody  and  possession,  and  this  it  cannot  do  unless  it 
has  jurisdiction  of  it,  power  to  take  hold  and  manage  it,  and  dispose 
of  it,  not  merely  direct  the  corporation  in  the  matter  as  to  its  man- 
agement and  disposition.  The  court  must  operate  on  the  property  it- 
self directly,  and  not  by  directing  and  coercing  the  defendant  corpo- 
ration. In  V.  &  G.  R.  Co.  V.  Atlanta  &  F.  R.  Co.  (C.  C.)  49  Fed.  608, 
15  L.  R.  A.  109,  it  was  expressly  held  that  such  an  action  is  one  of 
a  local  nature.  In  Pomeroy's  Equity  Jurisprudence"  (3d  Ed.)  §  1318, 
it  is  said : 

"On  the  other  hand,  where  the  suit  is  strictly  local,  the  subject-matter  is 
specific  property,  and  the  relief  when  granted  is  such  that  It  must  act  directly 
npon  the  subject-matter,  and  not  upon  the  person  of  the  defendant,  the  Juris- 
diction must  be  exercised  in  the  state  where  the  subject-matter  Is  situated." 

Such  is  this  case.  On  this  subject,  see  Columbia  River  Packers* 
Ass'n  V.  McGowan,  219  Fed.  376,  377,  134  C.  C.  A.  461,  where  juris- 
diction was  sought  to  be  sustained  over  property  in  another  district 
and  state  on  the  ground  the  court  had  jurisdiction  of  the  parties.  The 
court  held  jurisdiction  of  the  parties  did  not  give  jurisdiction  of  the 
subject-matter  of  the  suit. 

We  come,  then,  to  the  remaining  proposition :  Was  there  any  prop- 
erty of  a  fixed  nature  or  character,  within  the  meaning  of  the  statute, 
in  the  Southern  District  of  New  York,  where  the  suit  was  instituted, 
for,  if  not,  there  was  no  jurisdiction,  as  the  suit  could  not  be  brought 
there  by  consent  of  defendant?  That  a  bank  accotmt  is  property  of  a 
fixed  nature  or  character  cannot  be  claimed  with  any  degree  of  plaus- 
ibility. The  money  deposited  becomes  the  property  of  the  bank,  and 
the  relation  between  the  bank  and  depositor  is  simply  that  of  debtor 
and  creditor.  The  bank  in  which  the  alleged  $4,000  was  deposited 
owed  the  defendant  corporation  that  amount  of  money.  The  debt  is  a 
mere  chose  in  action,  and  not  property  of  a  fixed  character,  within 
the  meaning  of  the  statute. 

What  of  the  lease  of  the  three  small  rooms  in  Mie  of  the  large  of- 
fice buildings  of  tfie  dty?  On  the  appointment  of  receivers  they  are 
at  liberty  to  take  possession  of  rooms  rented,  and  occupy  until  they 
shall  determine  whether  to  retain  or  abandon,  or  to  abandon  at  once. 
They  are  under  no  obligation  to  retain  and  occupy.  It  is  not  even 
shown  or  alleged  here  that  they  could  assign — that  is,  sell  the  lease.  It 
is  not  shown  it  was  a  written  lease.  If  assignable,  such  a  lease  can 
be  sold  like  any  other  artide  of  personal  property,  for  it  is  personal 
property,  as  we  have  seen,  and  if  not  assignable,  or  whether  assignable 
or  not,  it  is  optional  with  the  receivers  to  abandon  it  Sunflower  Oil 
Co.  V.  Wilson,  142  U.  S.  313,  322,  12  Sup.  Ct.  235,  35  L.  Ed.  1025; 
Quincy,  etc..  Railroad  ^o.  v.  Humphreys,  145  U.  S.  82,  99,  12  Sup, 
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Ct.  787.  36  L.  Ed.  632;  1  Clark  on  Law  of  Receivers,  p.  597,  §  521; 
Dietrich  v.  O'Brien,  122  Md.  482,  89  Atl.  717;  Empire  Distilling  Co. 
V.  McNulta,  17  Fed.  700,  23  C.  C.  A.  415 ;  In  re  MuUings  Clothing  Co., 
238  Fed.  58,  65,  151  C.  C.  A.  134,  L.  R.  A.  1918A,  539;  Interconti- 
nental Rubber  Co.  v.  Boston  &  M.  R.  R.  (D.  C.)  245  Fed.  127.  The 
lease  is  a  mere  contract,  which  the  receiver  in  equity  cases  may  affinn 
or  disaffirm.  Penn  Steel  Co.  v.  N.  Y.  City  Ry.  Co.,  198  Fed.  721.  728, 
117  C.  C.  A.  503  (C.  C.  A.,  2d  Circuit),  and  cases  cited  in  1  Clark 
on  Receivers,  p.  597.  I  am  unable  to  find  any  case,  and  am  not  pointed 
to  any,  where  it  is  held  that  a  lease  of  rooms  is  "property  of  a  fixed 
nature  or  character."  Property  of  a  fixed  character  must  be  of  the 
kind  known  as  "personal  property  of  an  immovable  character."  32 
Cyc.  666,  where  it  is  said : 

"To  deflne  personal  property  as  conslsttng  of  movables  is  not,  even  In  the 
sense  of  things  personal,  strictly  accurate;  for  tliere  may  be  personal  prop- 
erty of  an  immovable  character,  such  as  growing  crops,  standing  trees,  sold, 
but  not  actually  severed  from  the  soil,  and  buildings  and  other  structures 
affixed  to  the  soil,  but  with  the  understanding  that  they  may  be  removed." 

In  this  case  creditors  with  upwards  of  $100,000  of  claims  against 
the  defendant  corporation  are  protesting  in  this  court,  and  challenging 
the  jurisdiction  of  the  United  States  District  Court  in  the  Southern 
District  of  New  York  to  appoint  receivers  of  and  over  the  property 
of  the  defendant  in  the  Northern  District  of  New  York,  and  take  pos- 
session of,  manage,  and  eventually  sell  same,  and  administer  the  pro- 
ceeds, or  to  authorize  receiver's  certificates  and  make  same  a  lien  or 
a  charge  on  such  real  property.  These  creditors  claim  and  insist  that 
the  court  in  the  Northern  EHstrict  of  New  York,  where  substantially 
all  the  property  is  situated,  and  where  all  of  the  real  property  and  aU 
the  property  of  a  fixed  character  is  situated,  and  where  the  domicile 
of  the  corporation  is,  and  where  all  the  manufacturing  business  is  be- 
ing carried  on,  cannot  and  should  not  entertain  or  exercise  any  an- 
cillary jurisdiction,  treating  the  District  Court  in  the  Southern  District 
of  New  York  as  a  court  of  original  and  primary  jurisdiction,  and  its 
orders  of  any  validity  whatsoever,  and  so  merely  ratify,  or  undertake 
to  ratify,  and  approve  and  validate  orders  made  in  that  district  respect- 
ing the  property  in  the  Northern  District  and  receiver's  certificates  is- 
sued under  such  orders. 

These  creditors  insist  that  this  court  cannot  under  the  circumstances 
validate  such  orders  and  that  on  a  proper  bill  in  equity  it  should  exercise 
its  own  primary  and  independent  jurisdiction  over  the  subject-matter, 
and  that  if  it  does'  not  it  is  refusing  to  perform  its  duty,  exercise  its 
jurisdiction,  and  is  abrogating  in  favor  of  the  District  Court  in  the 
Southern  District,  a  thing  it  cannot  legally  do.  That  course  of  exer- 
cising original  jurisdiction  this  court  has  offered  to  pursue,  and  is 
willing  to  pursue,  and  regards  it  its  duty  to  pursue,  but  is  met  by  the 
proposition  that,  if  it  acts  at  all,  it  must  exercise  ancillary  powers  and 
jurisdiction  only,  and  treat  the  court  in  the  Southern  District  of  New 
York  as  the  court  of  principal  and  primary  jurisdiction,  and  recog- 
nize the  power  and  jurisdiction  of  that  court  to  appoint  receivers  of 
the  property  in  the  Northern  District,  to  manage  it  under  direction  of 
that  court  and  authorize  them  to  issue  receiver's  certificates  (which 


Digitized  by 


Google 


PBIM08  CBEHICAL  CO.  T.  FULTON  STEEL  OOBPOBATIOK  465 

they  have  done)  and  make  such  certificates  a  charge  and  lien  on  such 
property  in  the  Northern  District. 

It  is  also  insisted  that  as  the  defendant  corporation  has  voluntarily 
appeared  in  the  suit  brought  in  the  Southern  District  and  admitted  all 
the  allegations  of  the  complaint,  the  question  of  jurisdiction  and  power 
of  that  court  cannot  be  raised  or  questioned  by  other  creditors,  and 
that  this  court  cannot  take  notice  of  the  facts  when  brought  to  its  at- 
tention; in  other  words,  that  it  must  exercise  an  ancillary  jurisdic- 
tion only,  and  in  a  suit  the  subject-matter  of  which  is  wholly  in  the 
Northern  District,  for  the  reason  the  defendant  corporation  consented 
to  be  sued  in  the  Southern  District  and  has  appeared  and  submitted  to 
the  jurisdiction.  This,  of  course,  assumes  that  the  consent  of  the  de- 
fendant gave  jurisdiction  to  the  court  in  the  Southern  District  over 
a  subject-matter  not  otherwise  within  its  jurisdiction,  but  constituting 
a  local  action,  and  which  subject-matter  is  wholly  in  the  Northern  Dis- 
trict. This  I  do  not  understand  to  be  the  law.  It  is  the  duty  of  this 
court  to  exercise  its  power  and  jurisdiction,  when  it  has  jurisdiction 
and  is  properly  called  upon  to  act,  and  to  exercise  its  discretion  the 
one  way  or  the  other  in  discretionary  matters.  A  court  can  be  com- 
pelled to  act  the  one  way  or  the  other  in  matters  properly  before  it, 
for  it  is  its  duty  so  to  do;  but  it  cannot  be  compelled  to  make  a  par- 
ticular or  specific  decision  one  way  when  it  has  power  or  discretion  to 
act  the  other. 

Phelps  V.  McDonald,  99  U.  S.  298,  308,  25  L.  Ed.  473,  may  be  mis- 
leading, unless  properly  read  in  connection  with  the  facts.  That  was 
a  suit  to  compel  the  doing  by  defendant  of  a  certain  act  with  respect 
to  certain  property  not  within  the  jurisdiction  of  the  court,  and  the 
court  held  that  in  such  case  the  defendant,  who  was  within  the  juris- 
diction of  the  court,  could  be  compeUed  to  obey  the  order  of  the  court 
respecting  same.  The  syllabus  properly  expresses  the  breadth  and 
effect  of  the  decision.  That  was  not  an  attempt  by  the  court  in  a  suit 
in  equity  to  take  possession  of,  hold,  manage,  and  dispose  of  property, 
real  and  personal,  which  was  beyond  its  jurisdiction  for  the  benefit  of 
creditors  and  stockholders,  but  to  act  on  the  person  of  the  defendant. 
Such,  also,  are  the  cases  of  Philadelphia  Co.  v.  Stimson,  etc.,  223  U. 
S."605,  32  Sup.  Ct.  340,  56  L.  Ed.  570;  and  Stone  v.  United  States, 
167  U.  S.  178,  17  Sup.  Ct.  778,  42  L.  Ed.  127.  An  action  to  restrain  a 
trespass  is  quite  different  from  an  action  to  recover  the  value  of  timber. 

In  Picuet  v.  Swan,  5  Mason,  35,  40,  Fed,  Cas,  No.  11134,  Story,  J., 
said: 

"A  conrt  created  within  and  for  a  partionlar  territory  is  bounded  in  the 
exercise  of  Us  power  by  the  limits  of  such  territory.  It  matters  not  whether 
It  be  a  kingdom,  a  state,  a  county,  or  a  dty,  Or  other  local  .district.  If  It  be 
the  former,  it  is  necessarily  bounded  and  limited  by  the  sovereignty  of  the 
government  Itself,  which  cannot  be  extraterritorial;  if  the  latter,  then  the 
judicial  interpretation  is  that  the  sovereign  has  chosen  to  assign  this  spe- 
cial limit,  short  of  his  general  authority.  It  was  doubtless  competent  for 
Confess  to  have  authorized  original  as  well  as  final  process  to  have  issued 
from  the  drcoit  Oonrt  and  mn  into  every  state  of  the  Union.  But  it  has  con- 
ferred no  audi  general  authority."  We  must,  therefore,  detennlne  the  terri- 
torial extent  of  the  jurisdiction  of  the  federal  ooorts  from  the  United  States 
statutes  and  dedstona 
SMF.— 80 


Digitized  by 


Google 


466  254  FEDERAL  REFORTEB 

And  in  that  case,  as  in  Johnson  v.  Gibson,  116  111.  294,  6  N.  E.  205, 
and  Tenth  Nat.  Bank  v.  Construction  Co.,  227  Pa.  354,  362,  76  AtL 
67,  136  Am.  St  Rep.  884,  it  is  expressly  held  that— 

"When  a  coart  of  equity  atteiiH>ts  to  act  directly  upon  property,  whether 
real  or  personal,  by  Its  decree,  it  Is,  In  the  absence  of  statutory  regulatton, 
essential  to  the  power  of  the  court  to  act  that  the  property  to  be  afFected  be 
within  the  territorial  Jurisdiction  of  the  court" 

And  in  Johnson  v.  Powers,  139  U.  S,  156,  159,  11  Sup.  Ct  525,  526 
(35  L.  Ed.  112),  it  is  held: 

"A  Judgment  in  rem  binds  only  the  property  wlttiln  the  control  of  the 
court  which  rendered  it." 

"Courts  may  not  seize  pr(^)erty  without  Jurisdiction,  and  then  claim 
Jurisdiction  over  the  property  because  It  ia  in  the  possession  of  the  court.'' 
Hawes  v.  First  National  Banli,  229  Fed.  61,  69,  143  a  a  A.  645,  653  (C.  a  A, 
8th  arcult). 

And  in  that  case  it  is  also  held  that— 

"Where  a  court  ai^winting  a  recover  had  no  Jurisdiction,  It  cannot  dalm 
Jurisdiction  over  the  property  seised  without  Jurisdiction  and  pay  costs  and 
expenses  of  the  rec^Tership  therefrom." 

Also  held : 

"That  although  no  question  of  Jurisdiction  was  raised  by  the  parties,  it 
was  the  duty  of  the  court  to  take  notice  of  the  defect"  1  Clark  on  Be- 
celvers,  |  70,  p.  97. 

The  fact  that  the  receivers  appointed  by  the  District  Court  of  the 
Southern  District  of  New  York  have  taken  actual  possession  of  the 
plant,  real  estate,  and  personal  property  of  the  defendant  corporation 
at  Fulton,  in  the  Northern  District  of  New  York,  and  are  running  the 
plant,  does  not  give  that  court  jurisdiction,  or  even  possession  of  the 
property;  nor  does  that  fact  require  this  court  in  the  Northern  Dis- 
trict, or  authorize  it,  to  exercise  ancillary  jurisdiction.  The  court  in 
the  Northern  District  has  full  and  complete  jurisdiction  notwithstand- 
ing, if  it  had  such  jurisdiction  in  the  first  instance,  and  the  court  in 
the  Southern  District  did  not.  It  is  the  same  question,  viz. :  Was  there 
property  of  a  fixed  character  in  the  Southern  District?  The  property 
is  still  within  the  Northern  District  of  New  York,  where  it  always  has 
been.  No  part  of  that  property  has  been  removed  to  the  Southern 
District 

Lewis  et  al.  v.  American  Naval  Stores  Co.  (C.  C.)  119  Fed.  391, 
decided  in  December,  1902,  is  relied  on  by  the  complainant  in  this 
suit ;  but  the  case  presents  no  such  questions  as  are  involved  here.  In 
that  case  the  defendant,  American  Naval  Stores  Company,  was  a  cor- 
poration organized  under  and  pursuant  to  the  laws  of  the  state  of  New 
Jersey,  but  it  carried  on  no  business  in  that  state,  and,  so  far  as  ap- 
pears, had  no  property  in  that  state.  This  corporation  had  complied 
with  the  laws  of  the  state  of  Alabama  to  enable  it  to  do  business  in 
that  state,  and  had  designated  a  person  there  on  whom  service  of  pro- 
cess could  be  made.  The  assets  of  the  corporation  consisted  of  real 
estate,  part  of  which  was  situated  in  the  Southern  District  of  Alabama 
and  the  remainder  in  the  Eastern  District  of  I<Ouisiana.    This  fact 
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alone  gave  to  the  District  Court  of  either  district  jurisdiction  of  the 
subject-matter,  as  we  have  seen.  It  also"  had  personal  property  in 
Florida,  Illinois,  Kentucky,  and  Alabama.  D.  R.  Lewis,  a  citizen  of 
North  Carolina,  and  W,  P.  Lewis,  a  citizen  of  the  Southern  District 
of  Alabama,  on  the  25th  day  of  September,  1902,  filed  a  bill  in  equity 
in  the  United  States  Circuit  Court  of  the  Southern  District  of  Ala- 
bama, where  a  substantial  part  of  the  real  estate  of  the  corporation  and 
some  of  its  personal  property  were  located,  and  asked  a  receiver.  The 
defendant  American  Naval  Stores  Company  appeared  in  that  action 
and  filed  its  answer,  admitting  the  allegations  of  the  complaint  and 
consenting  to  the  appointment  of  a  receiver.  Thus  there  was  juris- 
diction in  that  court  of  both  the  defendant  and  of  the  subject-matter  of 
the  suit.  A  receiver  was  appointed  September  26,  1902,  by  one  of  the 
Circuit  Judges,  pursuant  to  the  prayer  of  the  bill,  and  such  receiver 
duly  qualified.  On  that  day,  September  26th,  an  ancillary  bill  in  the 
same  matter  for  the  same  relief  was  forwarded  to  be  filed  by  the  same 
plaintiffs  against  the  same  defendants  in  the  Eastern  District  of  Louis- 
iana, where  the  balance  of  the  property  of  a  fixed  character,  real  es- 
tate, was  located,  and  an  order  was  made  assuming  ancillaty  juris- 
diction and  appointing  the  same  receiver,  etc.  This  ancillary  bill  was 
filed  September  29th.  September  29  and  October  3,  1902,  similar  an- 
cillary bills  were  filed  by  the  same  plaintiffs  in  the  United  States  Dis- 
trict Courts  for  Mississippi,  Kentucky,  and  Illinois,  where  personal 
property  was  located.  In  all  these  proceedings  the  defendant  cor- 
poration appeared  and  answered,  admitting  the  allegations  of  the  com- 
plaint. The  creditors  of  the  defendant  were  all  in  Florida,  Alabama, 
and  Louisiana.  The  same  receiver  was  appointed  in  the  several  an- 
cillary suits  as  in  the  main  suit  in  Alabama.  September  26,  1902,  one 
Pearce,  a  citizen  of  Alabama,  filed  a  petition  against  such  defendant 
corporation,  also  asking  the  appointment  of  a  receiver,  in  the  state 
court  of  Louisiana,  and,  service  as  required  by  the  laws  of  that  state 
having  been  made,  a  receiver  was  appointed  by  the  state  court  of 
Louisiana,  on  the  27th  day  of  October,  1902.  On  the  30th  day  of 
October,  1902,  said  Pearce  filed  a  bill  against  the  same  defendant  in 
the  United  States  Circuit  Court  for  the  District  of  New  Jersey.  In 
that  suit  he  described  the  proceedings  in  the  other  suits  above  men- 
tioned, both  in  the  state  court  of  Louisiana  and  the  several  Circuit 
Courts  of  the  United  States,  and  the  Circuit  Court  of  the  District  of 
New  Jersey  appointed  a  receiver  of  the  property  of  the  defendant. 

It  is  self-evident,  I  think,  that  the  main  and  primary  jurisdiction  was 
in  the  United  States  District  Court  for  the  Southern  District  of  Ala- 
bama. True,  the  jurisdiction  of  that  court  did  not  reach  to  real  es- 
tate or  property  in  other  states  or  districts,  and  hence  the  necessity 
and  propriety  of  the  ancillary  suits.  The  subsequent  suit  in  the  United 
States  District  Court  of  the  District  of  New  Jersey,  where  the  cor- 
poration had  no  property  and  had  not  done  any  business,  brought  by 
Pearce,  who  had  also  brought  suit  in  the  state  court  of  Louisiana,  did 
not  in  anjr  way  affect  that  jurisdiction  over  the  subject-matter  situate 
in  Alabama,  or  of  the  ancillary  actions  as  to  property  in  other  states 
where  commenced,  there  being  property  in  each  of  such  jurisdictions. 


Digitized  by 


Google 


468  254  rBDBRAL  BBPOBTBB 

The  subsequent  suit  at  the  actual  place  of  mcorpora&m  and  domicile 
of  the  defendant  corporation  did  not  and  could  not  give  that  court 
jurisdiction  over  the  real  and  personal  property  of  the  corporation 
situated  in  other  jurisdictions,  where  the  courts  having  jurisdiction  of 
both  the  parties  and  subject-matter  had  taken  actual  possession  of  tiie 
property  and  were  proceeding  to  administer  it  The  controversy  arose 
between  the  receiver  appointed  by  the  District  Court  in  Alabama  and 
by  the  courts  mentioned  in  other  states,  who  in  ancillary  actions  in 
those  courts  appointed  the  same  receiver,  and  the  receiver  appointed 
by  the  state  court  in  Louisiana  and  later  by  the  District  Court  of  New 
Jersey.  It  will  be  noted  that  the  ancillary  bill  was  filed  in  the  United 
States  District  Court  of  Louisiana  September  29,  and  the  receiver  ap- 
pointed there  and  that  the  receiver  in  the  state  court  of  that  state  was 
not  appointed  until  October  30,  1902.  In  the  meantime  the  receiver 
appointed  by  the  United  States  District  Court  in  Louisiana  had  quali- 
fied and  become  entitled  to  the  possession  of  the  property  in  that 
state,  so  that  it  was  legally  in  the  custody  of  that  court  and  lawfully 
so.    The  court  held : 

"The  Alabama  federal  ooort  first  obtained  Jurisdiction  by  tbe  filing  of  tbe 
bill  and  service  of  process,  and  by  first  appointing  a  receiver,  and  also  by 
obtaining,  through  Its  receiver,  actual  possession  of  the  property  involved  De- 
fore  the  filing  of  the  petition  and  service  of  process  thereon  in  tbe  state 
court  By  the  application,  therefore,  of  any  one  of  the  rules  stated,  tbe 
Alabama  federal  court  first  acquired  Jurisdiction;  and,  having  acquired  Ju- 
risdiction of  the  controversy,  and  possession,  through  its  receiver,  of  the  prop- 
erty involved,  the  subsequent  proceedings  and  decree  in  the  state  court 
conferred  no  authority  or  right  on  the  receiver  appointed  by  the  latter  court 
to  take  or  obtain  by  suit  the  possession  of  the  property.  Gludc  &  B.  Bee. 
(2d  Ed.)  97." 

This,  of  course,  was  right,  and  accords  with  all  Ac  decisions. 

In  the  instant  case,  if  it  could  be  properly  held  that  the  District  Court 
of  the  Southern  District  of  New  York  had  jurisdiction  to  appoint  re- 
ceivers of  the  real  and  personal  property  of  the  defendant  corporation 
situated  in  the  Northern  District  ojE  New  York,  and  authorize  them 
to  take  possession  of  and  incumber  same  by  issuing  receiver's  certifi- 
cates, that  would  end  this  controversy;  for,  while  it  might  be  neces- 
sary to  take  ancillary  proceedings,  the  proceedings  in  Sie  Northern 
District  in  their  very  nature  would  be  ancillary  to  the  primary  suit 
and  in  aid  of  that  court.  The  court  in  that  district  would  have  juris- 
diction of  the  parties  and  of  the  subject-matter  of  the  suit,  and  in  such 
case  "jurisdiction  to  hear  and  decide  the  suit  and  cause  mesne  or  final 
process  to  be  issued  and  executed  as  fully  as  if  the  said  subject-matter 
were  wholly  within"  that  district.  The  difficulty  is,  as  I  view  the  case, 
that  the  District  Court  of  the  Southern  District  had  and  has  no  juris- 
diction whatever  over  the  property  of  the  defendant  in  the  Northern 
District,  for  the  reason  there  was  no  real  estate  or  other  subject-mat- 
ter of  a  fixed  character  belonging  to  the  defendant  in  the  Southern 
District,  and  hence  the  suit  could  not  be  brought  there,  even  by  consent 
of  the  defendant,  it  being  of  a  local  character,  inastnuch  as  the  prop- 
erty to  be  seized  and  acted  upon  was  real  and  personal,  th^t  is,  of  a 
mixed  character,  and  situated  wholly  in  the  Northern  District  Sec- 
tion 55,  Judicial  Code. 
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If  the  District  Court  of  the  Southern  District  of  New  York  had  ju- 
risdiction of  this  suit,  that  is,  if  "the  land  or  other  subject-matter  (of 
the  suit)  of  a  fixed  character"  did  lie  partly  in  the  Southern  District, 
the  remainder  being  concededly  in  the  Northern  District,  I  do  not  see 
any  necessity  for  action  by  the  court  in  the  Northern  District,  for  in 
such  a  case  the  suit — 

"may  be  brought  In  the  District  Court  of  either  district;  and  the  conrt  to 
-which  It  is  brou^t  shall  have  jurisdiction  to  hear  and  decide  it,  and  to  causb 
xnesne  or  final  process  to  be  Issued  and  executed,  as  fully  as  if  the  said  subject- 
xuatter  were  wholly  within  the  district  for  which  sudi  court  Is  constituted." 

That  is,  the  fact  that  such  real  estate  or  subject-matter  of  a  fixed 
character  exists  and  is  situated  partly  in  the  one  district  and  partly 
in  another  of  the  same  state  gives  to  the  court  of  either  district  full 
power  to  hear,  try,  and  determine  the  case  and  issue  mesne  or  final 
process.  This  must  mean  that  the  court  exercising  jurisdiction  has 
full  power  to  make  interlocutory  orders  and  decrees,  as  well  as  final 
ones,  in  the  case  and  respecting  the  property.  Section  55  of  the  Judi- 
cial Code  (Comp.  St.  1916,  §  1037)  gives  full  and  complete  jurisdiction 
to  either  court  in  such  case.  This  is  the  plain  purpose  of  the  section, 
which  is  but  a  re-enactment  of  section  742,  R.  S.  U.  S.,  which  was 
enacted  May  4,  1858. 

It  seems  to  me  this  matter  may  be  summarized  thus : 

1.  This  is  a  local  action;  that  is,  "a  suit  of  a  local  nature"  in  equity. 

2.  The  land  and  subject-matter  of  a  fixed  character  lies  wholly  in 
the  Northern  EMstrict  of  New  York,  and  no  part  of  it  lies  in  the  South- 
em  District  of  New  York. 

3.  A  bank  account  or  a  lease  of  two  or  three  rooms  for  subsidiary 
office  purposes  does  not  constitute  a  subject-matter  of  a  fixed  charac- 
ter, within  the  meaning  of  section  55,  Judicial  Code. 

4.  The  domicile  or  residence  of  the  defendant  was  and  is  in  the 
Northern  District  of  New  York,  where  its  actual  business  offices  and 
books  are. 

5.  The  subject-matter  of  the  action  is  real  estate  and  personal  es- 
tate, and  jurisdiction  of  the  subject-matter  of  the  suit  could  not  be 
given  and  was  not  given  to  the  District  Court  in  the  Southern  Dis- 
trict by  the  appearance  there  and  answer  of  the  defendant  admitting  all 
the  allegations  of  the  complaint. 

6.  The  District  Court  in  the  Southern  District  of  New  York  had 
and  has  no  jurisdiction  of  the  subject-matter  of  the  action. 

7.  The  District  Court  of  the  Northern  District  of  New  York  cannot 
lawfully  exercise  ancillary  jurisdiction  in  that  suit,  as  the  exercise  of 
ancillary  jurisdiction  presupposes  jurisdiction  in  the  Southern  District. 

8.  When  want  of  jurisdiction  of  the  court  in  the  main  suit  appears 
it  is  the  duty  of  the  court  asked  to  exercise  ancillary  jurisdiction  to 
raise  the  question  itself  and  decline  to  act  if  want  of  jurisdiction  in 
that  court  appears.  Conklin  v.  United  States  Shipbuilding  Co.  (C. 
C.)  123  Fed.  913,  917. 

[15]  In  that  case  Judge  Putnam,  of  the  First  Circuit,  was  asked  to 
exercise  ancillary  jurisdiction  and  confirm  the  appointment  of  a  receiv- 
er, and  he  said  (page  917) : 
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"The  first  gnbstantial  question  I  have  to  cooedder  Is  wbetber  tlie  Ctrcnit 
Court  for  the  District  of  New  Jersey  had  Jurisdiction  in  equl^  <Hi  the  bill 
filed  there." 

Stewart  v.  Laberee,  185  Fed.  471,  109  C.  C.  A.  351,  has  nothing  to 
do  with  the  vital  questions  presented  here.  In  that  case  a  railroad 
corporation  organized  under  and  pursuant  to  the  laws  of  the  state  of 
Washington  constructed,  owned,  and  operated  a  railroad  in  Alaska,  and 
the  railroad  company  owned  and  operated  a  construction  company, 
which  was  also  operated  with  its  property  in  Alaska.  An  equity  suit 
similar  to  the  one  here  was  brought  in  the  District  Court  of  the  Dis- 
trict of  Alaska,  and  a  receiver  of  all  its  property  appointed  by  that 
court.  The  court  had  jurisdiction,  not  only  of  the  parties,  but  of  the 
subject-matter  of  the  suit.  The  order  appointing  the  receiver  directed 
the  officefs  of  the  companies  to  turn  over  to  the  receivers  all  the  prop- 
erly of  the  companies,  including  bills,  notes,  accounts,  and  books.  The 
defendant  Laberee  had  been  treasurer  of  the  construction  company  in 
Alaska,  and  it  was  claimed  he  was  indebted  to  it  in  the  sum  of  $22,000. 
To  recover  this  sum  the  receiver  brought  suit  in  the  District  Court  of 
Alaska.  Defendant  pleaded  that  he  had  settled  with  the  construction 
company  by  giving  to  it  his  notes  for  $6,000,  and  on  the  trial  he  pro- 
duced notes  to  the  company  for  $6,000,  marked  "Canceled,"  but  at  a 
date  several  months  subsequent  to  the  appointment  of  the  receiver, 
and  also  a  resolution  of  the  board  of  trustees  of  the  construction  com- 
pany, passed  several  months  later,  ratifying  and  approving  the  settle- 
ment of  the  notes  for  $6,000.  This  was  the  only  evidence  of  authority 
to  make  the  settlement,  and  there  was  no  evidence  the  notes  were  ever 
delivered  to  the  corporation,  or  that  its  manager,  had  authority  to  make 
the  settlement.  This  resolution  of  confirmation  and  ratification  was 
passed  at  Seattle,  Wash.,  where  the  company  was  incorporated. 

The  court  held  that  the  settlement,  if  made,  was  in  violation  of  the 
rights  of  the  railroad  company  and  its  creditors,  and  of  the  order  ap- 
pointing the  receiver,  which  order  required  the  notes,  if  in  existence, 
to  be  turned  over  to  the  receiver,  and  that  a  finding  by  the  trial  court 
in  Alaska  that  the  alleged  settlement,  if  made,  was  fraudulent  and  void, 
was  warranted  by  the  evidence.  If  the  case  is  of  any  importance  here, 
it  is  in  that  it  holds  the  court  in  Alaska,  where  the  companies  were 
doing  business,  and  where  all  the  property  was  located,  and  where 
jurisdiction  was  obtained  of  both  companies  and  also  of  their  officers, 
had  jurisdiction  to  appoint  the  receiver  and  require  the  delivery  to 
him  of  the  property,  including  the  notes  in  question.  This  was,  of 
course,  true.  That  court  had  jurisdiction  of  the  officer  owing  the 
debt,  and  he  could  not,  after  the  receiver  was  appointed,  go  to  the 
state  of  Washington  and  there  settle  a  cause  of  action  against  him  be- 
longing to  the  corporation  in  violation  of  such  order  of  the  cotu^. 

The  case  of  Horn  v.  Pere  Marquette  R.  Co.  (C.  C.)  151  Fed.  626,  has 
been  cited  as  authority  for  the  proposition  that  the  District  Court  in 
the  Southern  District  of  New  York  has  jurisdiction  in  the  instant  case, 
but,  far  from  it,  for  it  is  a  decision  sustaining  each  proposition  herein 
stated.  That  was  a  suit  in  equity  concerning  a  railroad  running  through 
two  districts  of  the  same  state,  Michigan  (see  page  631),  and  the  ob- 
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ject  of  the  bill  was  the  same  as  here.    Judge  I^urton  held  that  the  suit 
■was  one  of  a  local  nature,  and  cited  East  Tenn.,  etc.,  R.  Co.  v.  Atlanta, 
etc.,  49  Fed.  606,  15  L.  R.  A.  109,  supra,  and  Goddard  v.  Mailler  (C. 
C.)  80  Fed.  422  (see  pages  632,  633) ;  that  diversity  of  citizenship  ex- 
isted, as  Horn  was  not  a  citizen  of  Michigan  (page  630) ;  that  the  ques- 
tion of  being  sued  in  the  right  district  was  out  of  the  way,  as  the 
defendant  appeared  voluntarily  and  answered,  admitting  the  allegations 
of  the  complaint  (page  630);   that  the  bill  was  one  to  place  a  great 
system  of  going  railway,  whose  lines  covered  each  of  the  Michigan 
districts,  in  .gremio  legis,  and  have  same  preserved  and  operated,  etc. 
Cpage  631);  that  is,  that  the  property  which  was  the  subject  of  the 
suit  was  situated  partly  in  one  district  and  partly  in  another  district 
of  the  same  state,  part  in  the  district  where  the  Suit  was  brought,  and 
lience  the  case  was  covered  by  and  within  the  provisions  of  section 
742,  R.  S.  U.  S.,  now  incorporated  into  the  Judicial  Code  as  section 
55,  and  hence  the  learned  judge  said : 

"Horn's  bill  was  undoubtedly  one  wbldi  might  be  filed  In  either  of  the 
Michigan  dlatrlcta" 

And  (see  the  same  page)  the  Judge  also  held  that  on  such  facts  juris- 
diction of  both  the  person  and  subject-matter  of  the  suit,  which  lay  in 
two  districts  of  the  same  state,  existing  ancillary  bills  were  not 
necessary.  The  second  subdivision  of  the  syllabus  may  be  misleading, 
if  we  assume  it  is  implied  that  jurisdiction  of  the  subject-matter  in  a 
local  action  is  given  when  wholly  without  the  district  wherein  the  suit 
is  brought,  provided  the  defendant  appears  and  answers.  The  case 
itself  does  not  so  hold  or  suggest. 

Citjr  of  Shelbyville,  Ky.,  v.  Glover,  184  Fed.  234,  237,  106  C.  C.  A. 
376,  is  another  case  where  the  property,  the  subject  of  the  action,  was 
partly  in  one  district  and  partly  in  another  district  of  the  same  state, 
and  the  action  was  local  in  its  nature. 

This  court  holds  that  on  the  papers  it  appears  conclusively  that  the 
suit  is  one  of  a  local  nature  and  character,  and  that  all  the  land  and 
subject-matter  of  the  suit  of  a  fixed  character  is  located  and  situated 
wholly  in  the  Northern  District  of  New  York,  and  does  not  lie  partly 
in  the  Southern  District  of  New  York,  and  hence  this  court  should  not 
and  cannot  properly  exercise  ancillary  jurisdiction;  and,  further,  that 
if  it  be  true  that  any  part  of  the  land  or  other  subject-matter  of  the 
suit  lies  partly  in  the  Southern  IHstrict  of  New  York  there  is  no  ne- 
cessity for  the  exercise  by  this  court  of  ancillary  jurisdiction  or  power 
in  the  suit  brought  in  that  district,  as  in  such  case  the  court  in  the 
Southern  District  has  full  and  complete  power  and  jurisdiction  over 
the  parties  and  subject-matter  of  the  suit. 

This  is  an  important  matter.  It  involves  hundreds  of  thousands  of 
dollars  and  the  title  to  real  estate  of  great  value.  The  court  in  the 
Northern  District,  as  we  have  seen,  cannot  validate  invalid  orders  made 
by  the  court  in  the  Southern  District,  or  validate  invalid  receiver's 
certificates  by  ancillaiy  proceedings. 

This  court  is  also  of  the  opinion  that,  as  all  creditors  of  the  defend- 
ant corporation  are  invited  by  the  ancillary  bill  to  come  in  and  become 
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parties  to  this  suit,  and  have  the  right  to  come  in,  when  they  do  come 
in  and  find  the  facts  are  such  that  there  is  no  jurisdiction  to  proceed 
and  take  possession  of  the  property  and  run  the  business,  and  do  the 
things  necessary  to  be  done  to  carry  on  the  suit  and  accomplish  the 
purposes  sought  to  be  accomplished,  they  may  present  the  facts  to  the 
court,  and  at  least  call  upon  it  to  exercise  its  judicial  power  in  the 
premises  and  refuse  to  make  orders  it  has  no  power  to  make.  It  cannot 
be  that  creditors  holding  over  $100,000  in  valid  claims  against  this  cor- 
poration, by  the  action  of  one  creditor  acting  with  the  defendant,  have 
been  precluded  from  having  a  proper  suit  brought  in  the  proper  district 
and  valid  orders  and  decrees  made,  or  from  objecting  to  the  making  of 
invalid  ancillary  orders  and  decrees  in  a  suit  where  no  jurisdiction  ex- 
ists. If  this  property  'is  to  be  possessed  and  the  business  continued,  or 
the  property  incumbered,  it  should  be  done  pursuant  to  valid  orders 
and  decrees,  and  if  it  is  to  be  sold  it  should  be  sold  pursuant  to  a  valid 
decree,  made  by  a  court  having  jurisdiction  to  pronounce  it. 

This  court  is  not  informed  of  any  case  in  the  Supreme  Court  of  the 
United  States  holding  that  in  such  a  suit  as  this,  or  of  this  character, 
the  question  of  the  jurisdiction  of  the  court  over  the  subject-matter 
may  not  be  raised  and  brought  to  the  attention  of  the  court  at  any  time 
and  by  any  interested  party.  Is  it  possible  that  creditors  who  come 
into  this  suit  may  not  raise- the  question  of  diversity  of  citizenship  and 
want  of  jurisdiction,  should  it  be  discovered  that  plaintiff  is  an  actual 
resident  and  citizen  of  the  state  of  New  York?  May  they  not  inform 
the  court  of  that  fact?  If  the  defendant  has  admitted  that  the  plain- 
tiff was  a  nonresident,  it  may  be  precluded  from  raising  the  question; 
but  does  that  bar  other  interested  parties  or  the  court  itself?  This  k 
not  a  question  of  jurisdiction  over  the  debtor  corporation — I^ulton  Steel 
Corporation.  The  defendant  has  submitted  to  the  jurisdiction,  as  it  had 
the  power  to  do.  It  is  a  question  of  the  jurisdiction  of  the  court  over 
the  subject-matter,  real  property,  which  the  statute  does  not  confer 
on  the  court  in  the  Southern  District,  and  which  no  consent  can  con- 
fer. 

Nor  is  this  a  question  of  the  sufficiency  of  the  bill  of  complaint  to 
confer  equitable  jurisdiction  in  the  proper  court.     It  is  all-sufficient 
in  that  respect   The  objection  goes  to  the  right  and  power  of  the  court 
in  the  Southern  District  to  entertain  the  suit  and  adjudicate  as  to  and 
respecting  the  subject-matter.    On  the  facts  stated  it  appears  that  Con- 
gress has  not  conferred  the  jurisdiction,  and  by  not  conferring  it  such 
jurisdictiwi  is  denied  to  that  court.    In  Horn  v.  Pere  Marquette  R. 
Co.,  supra.  Judge  Lurton  said  it  would  lead  to  absurd  consequences  if, 
after  the  defendant  had  submitted  to  the  jurisdiction  of  the  court, 
other  parties  coming  in  might  "reopen  the  matter  of  jurisdiction  over 
the  debtor  corporation."    This  is,  of  course,  true.    The  learned  judge 
had  taken  great  pains  to  show  jurisdiction  of  the  subject-matter.    The 
right  to  be  sued  in  a  particular  district  or  state  is  personal,  and  may 
be  waived  (Pollard  v.  Dwight,  4  Cranch,  421,  2  L.  Ed.  666 ;  St.  Louis, 
etc.,  Railwa;r  v.  McBride,  141  U.  S.  131, 132, 11  Sup.  Ct.  982.  35  L.  Ed. 
659) ;  but  jurisdiction  over  a  subject-matter  is  not  personal,  and  can- 
not be  waived,  or  conferred  by  consent    So,  if  the  question  in  an  equi- 
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tabJe  suit  be  as  to  the  sufficiency  of  the  allegations  to  confer  equitable 
jurisdiction,  it  must  be  raised  at  the  earliest  opportunity,  as,  "if  a  de- 
fendant in  a  suit  in  equity  answers  and  submits  to  the  jurisdiction  of 
the  court,  it  is  too  late  for  him  to  object  that  the  plaintiff  has  a  plain 
and  adequate  remedy  at  law."  Brown  v.  Lake  Sup.  Iron  G).,  134  U.  S. 
530,  536,  10  Sup.  Ct.  604,  606  (33  h.  Ed.  1021).  In  that  case,  in 
stating  the  rule,  the  court  adds  what  is  the  law  and  what  makes  the 
true  rule: 

"The  above  rule  mnst  be  taken  with  the  quallfleatlon  that  It  Is  competont  for 
tbe  court  to  grant  the  relief  sought,  and  that  it  has  jurisdiction  of  the  sub- 
ject-matter." 

In  Cincinnati  Equipment  Co.  v.  Degnan,  184  Fed.  834,  842,  107  C. 
C.  A.  158,  167,  the  headnotes  give  the  rule  without  the  qualification 
stated,  but  in  the  case  itself  the  judge  who  wrote  the  opinion  says: 

"Tme,  as  stated  In  Brown  v.  Lake  Superior  Iron  Oa,  the  subject-matter 
must  be  within  the  jurisdiction  of  the  oonrt." 

And  also: 

"We  are  ther^ore  eonstralned  to  hold,  for  the  purposes  of  this  case,  that 
the  court  below'  through  diversity  of  citizenship  obtained  jurisdiction,  not 
only  of  the  parties  to  the  original  suit,  but  also  of  a  subject-matter  equitable 
in  Its  nature  and  embracing  admitted  facts  sufficient  to  justify  tiie  appoint- 
ment of  the  reoelTer." 

This  court  must  decline  to  grant  any  ancillary  order  in  the  suit 
vfhich  recognizes  jurisdiction  in  the  District  Court  of  the  Southern  Dis- 
trict over  the  subject-matter  of  the  suit,  situated  as  it  is  in  the  North- 
-em  District,  as  it  has  no  power  so  to  do.  To  make  orders  as  a  mat- 
ter of  comity,  which  this  court  would  be  glad  to  do,  and  willingly 
would  do,  were  it  a  question  of  comity,  and  not  of  jurisdiction,  would 
only  involve  the  situation,  delay  action,  predpitate  litigation,  add  ex- 
pense, and,  in  the  opinion  of  the  court,  result  in  disaster  to  a  corpo- 
ration and  its  property,  when  it  is  and  should  be  the  desire  of  all  con- 
cerned to  conserve  and  rescue  the  corporation  from  its  financial  dif- 
ficulties if  possible — at  least  bring  about  a  successful  operation  of  the 
business  while  in  the  hands  of  the  court,  and  secure  a  sale,  if  neces- 
sary, at  a  fair  price,  and  a  division  of  the  proceeds,  without  unnec- 
essary diminution,  amongst  the  creditors  and  stockholders  entitled 
thereto. 
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In  ro  DRAO  et  aL 

Petition  of  HOLMES  &  KSLSBT  CO. 

a>l8trict  Court,  E.  D.  Mlcbigan,  N.  D.    Octob»,  191&) 

No.  441. 

1.  Chattkl  Mobtgaqes  «=3235 — Sbttutment — Dischaboe. 

Whether  the  giving  of  a  second  chattel  mortgage  was  accompitnied  by 
such  a  settlement  of  the  previously  existing  Indebtedness  as  to  constitnte 
payment  thereof,  and  discharge  the  first,  held  a  question  of  fact,  to  be 
determined  In  the  light  of  all  the  circumstances  sorrounding  the  transac- 
tions and  showing  the  intention  of  the  parties. 

2.  Chattei.  Mobtoaobb  «=>124 — ^Afixb-Acquibed  Pbopebtt — iKCLaexoK. 

It  Is  the  rule  in  Michigan  that  a  chattel  mortgage  does  not  indude 
after-acquired  property,  unless  a  provision  to  that  efCect  is  expressly  In- 
cluded in  its  terms,  or  unless  the  property  to  which  It  is  added  is  so 
mingled  with  it  as  not  to  be  readily  distinguishable  therefnun,  so,  when 
the  first  mortgage  Including  after-acquired  property  was  dlschaised,  sndi 
property  was  not  embraced  vrlthln  the  second  mortgages  as  they  did  not 
expressly  include  the  same. 

8.  Chattei.  Mobtgcaoes  «=9l01 — Oonbtbt70tion — Statutes  Affuoabix. 

A  chattel  mortgage  having  been  executed  and  performed  within  the  state 
of  Michigan,  a  bankruptcy  court,  in  determining  rights  thereund«',  will 
follow  the  decisions  of  the  court  of  that  state  concerning  the  oonstructiou 
and  efFect  of  the  Instrcmnent. 

4.  Banrbuitot  «=s>293(4) — Jtibisdictioii. 

Where  a  creditor,  who  claimed  under  its  chattd  mortgage  exemptions 
to  which  the  bankrupts  were  entitled  out  of  the  firm  property,  consented 
that  the  bankruptcy  court  might  take  possession  of  the  prc^rty  pending 
determination  of  its  rights,  held  that,  the  bankruptcy  court  having  pn^ 
eriy  acquired  jurisdiction  over  such  property.  It  might  retain  the  same  in 
order  to  determine  the  rights  of  the  claimants. 

6.  Bankkuptct  *=»293(4) — Jubisdiction — Co:?8ent. 

Where  a  creditor  voluntarily  submitted  its  claim  to  property  to  the  ju- 
risdiction of  the  bankruptcy  court,  and  not  only  agreed  that  tho  referee 
might  determine  its  right  to  the  proceeds  of  the  sale  of  the  property,  but 
voluntarily  appeared  and  participated  in  the  hearing  b^ore  the  referee, 
held,  tliat  it  could  not  thereafter  urge  that  the  referee  was  without  ju- 
risdiction. 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  of  Ole  Drag  and 
Jacob  Svang,  doing  business  as  o^artners  under  the  firm  name  of 
Drag  &  Svang.  Petition  by  the  Holmes  &  Kdsey  Company  for  re- 
view of  an  order  of  the  referee  denying  the  right  of  petitioner  to  en- 
force a  chattel  mortgage  against  the  exemptions  of  the  bankrupts. 
Order  affirmed. 

I.  S.  Canfield,  of  Alpena,  Mich.,  for  petitioner. 

L.  G.  Dafoe,  of  Alpena,  Mich.,  for  bankrupts. 

TUTTLE,  District  Judge.  This  is  a  petition  for  review  of  an  or- 
der of  one  of  the  referees  in  bankruptcy  denying  the  right  of  the  pe- 
titioner, the  Holmes  &  Kelsey  Company,  which  is  one  of  the  cred- 
itors of  liie  bankruptcy  partnership,  to  enforce  a  chattel  mortgage 

^s»For  otber  ca«u  see  aam*  topic  A  KBT-NUMBBR  in  «U  K«]r-Namb«r«d  Dtf««ti  *  lodtZM 
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a.£aiiist  the  exemptions  of  the  bankrupts,  now  in  the  custody  of  the 
bankruptcy  court. 

In  1900  a  partnership  by  the  name  of  Ole  Drag  &  Co.,  the  prede- 
cessor in  interest  of  the  bankrupts,  gave  to  the  petitioner  a  chattel 
mortgage  for  $700,  covering  the  stodc  of  merchandise  and  fixtures 
then  in  its  store,  and  also  after-acquired  additions  to  such  stock,  to 
secure  an  existing  indebtedness  of  about  $250  and  future  advances 
of  about  $450.  In  1901  the  mortgagor  sold  its  business  to  the  bank- 
rupts, partners  trading  under  the  name  of  E>rag  &  Svang,  who  took 
over  the  stock  mentioned,  subject  to  said  chattel  mortgage,  which  they 
assumed.  In  1902  a  settlement  was  made  between  the  bankrupts  and 
petitioner,  and  a  new  note  was  executed  for  $800,  representing  the 
indebtedness  then  existing  from  bankrupts  to  petitioner,  and  a  new 
chattel  mortgage  was  given  to  secure  such  indebtedness.  This  mort- 
gage covered  the  stock  of  goods  and  merchandise  then  owned  by 
the  mortgagor,  but  did  not  cover  any  after-acquired  property,  ex- 
cept future  book  accounts.  Two  years  later  another  settlement  was 
made  between  the  parties  and  a  bill  of  sale  covering  the  stock  of  mer- 
chandise then  owned  by  the  bankrupts  was  given  to  the  petitioner 
for  the  purpose  of  securing  its  indebtedness  to  the  latter,  which  had 
then  increased  to  the  sum  of  $2,800.  While  this  instrument  was 
in  form  a  bill  of  sale,  it  was  in  fact  and  in  law  a  chattel  mortgage. 
This  mortgage  did  not  cover  any  after-acquired  property.  During 
the  next  five  years  the  bankrupts  continued  to  purchase  goods  from 
the  petitioner,  making  payments  from  time  to  time. 

In  1909  a  voluntary  petition  in  bankruptcy  was  filed.  Shortly  prior 
to  the  filing  of  such  petition  in  bankruptcy  the  petitioner  herein  com- 
menced replevin  proceedings  in  one  of  the  state  courts  in  the  city  of 
Alpena,  where  both  it  and  the  bankrupts  were  located,  to  obtain  pos- 
session of  the  stock  of  ^qods  then  owned  by  the  bankrupts,  which  pe- 
titioner claimed  under  its  mortgages.  Soon  afterwards  it  consented 
that  the  bankruptcy  court  might  take  possession  of  these  goods  pend- 
ing the  determination  of  its  rights  therein.  It  is  conceded  that,  as 
none  of  the  mortgages  were  renewed  as  required  by  law,  any  rights 
of  the  mortgagees  thereunder  are  limited  to  the  bankrupts'  statutory 
exemptions.  The  petitioner  then  expressed  its  willingness  to  have  the 
property  thus  claimed  sold  with  the  assets  of  the  bankrupt  estate 
at  the  bankruptcy  sale,  with  the  understanding  that  the  proceeds 
would  be  paid  to  the  person  found  to  be  entitled  thereto.  On  the 
day  of  the  sale,  and  just  prior  thereto  counsel  for  the  petitioner  filed 
a  formal  objection  to  the  sale,  which  stated  no  grounds  for  such  ob- 
jection, and  which  was  promptly  overruled  by  the  referee  as  being 
made  too  late,  in  view  of  the  expenses  incurred  and  the  arrangements 
made  for  such  sale  in  reliance  upon  the  consent  of  the  petitioner  pre- 
viously given.  The  sale  was  thereupon  made,  and  the  proceeds  of 
the  exemptions  retained  by  the  referee,  "pending  a  decision  on  the  con- 
flicting claims  of  petitioner  and  the  bankrupts.  Both  parties  con- 
sented to  have  the  referee  determine  these  claims,  and  testimony  and 
arguments  in  support  of  the  respective  claims  were  submitted.  The 
referee  entered  an  order  denying  petitioner  any  rights  in  these  ex- 
empticms  or  is  their  proceeds.    The  referee  found  t^t  the  first  mort- 
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gage  had  been  superseded  by  those  given  subsequently,  that  all  of 
the  merchandise  belonging  to  the  bankrupts  at  the  time  of  the  bank- 
ruptcy had  been  acquired  after  the  giving  of  the  last  of  said  mort- 
gages, and  that  there  was  no  property  then  in  existence  subject  to 
said  mortgage.    To  review  this  ruling  the  present  petition  vras  filed. 

[1]  Wheti^er  the  giving  of  the  second  and  third  chattel  mortgage 
was  accompanied  by  such  a  settlement  of  the  previously  existing  in- 
debtedness as  to  constitute  a  payment  thereof,  with  the  consequent 
discharge  of  the  chattel  mortgage  given  to  secure  such  indebtedness, 
was  a  question  of  fact  to  be  determined  in  the  light  of  all  the  cir- 
cumstances surrounding  the  transactions  and  showing  the  intendoo 
of  the  parties.  Cadwell  v.  Pray,  41  Mich.  307,  2  N.  W.  52;  Brown 
V.  rhmckel,  46  Mich.  29,  8  N.  W.  537. 

A  careful  examination  of  the  record  satisfies  me  that  there  was 
sufficient  evidence  to  justify  the  finding  of  the  referee  to  the  effect 
that  each  mortgage  was  intended  to  secure  a  new  indebtedness,  sup- 
planting the  one  previously  existing.  Each  transaction  constituted 
a  settlement  of  the  previous  accoimt  between  the  parties.  Hence 
the  first  mortgage,  which  was  the  only  one  covering  after-acquired 
merchandise,  was  superseded  and  rendered  inoperative  by  the  giv- 
ing of  the  subsequent  mortgages. 

[2]  It  is  undisputed  that  at  the  time  of  the  c<»nmencement  of 
these  proceedings  none  of  the  property  located  in  the  store  of  the 
bankrupts  at  the  time  of  the  execution  of  the  last  mortgage  and  cov- 
ered by  such  mortgage  was  still  in  existence  and  owned  by  the  bank- 
rupts. As,  therefore,  the  latter  mortgage  did  not  embrace  any  prop- 
erty to  be  acquired  after  the  date  of  its  execution,  there  was  no  prop- 
erty in  possession  of  the  bankrupts  in  1909  subject  to  this  mortgage. 
It  is  a  well-settled  rule  in  Michigan  that  such  a  mortgage  does  not 
cover  after-acquired  property,  unless  a  provision  to  tl^t  effect  is 
expressly  included  in  its  terms,  or  unless  the  property  to  which  it  is 
added  is  so  mingled  with  it  as  not  to  be  readily  distin^ishaUe  there- 
from. Fowler  v.  Hoffman,  31  Mich.  215 ;  Dickey  v.  Waldo,  97  Mich. 
255,  56  N.  W.  608,  23  L.  R.  A.  449. 

[3]  This  diattel  mortgage  having  been  executed  and  performed 
within  the  state  of  Michigan,  this  court  will  follow  the  decisions  of 
the  courts  of  that  state  concerning  the  construction  and  effect  of  such 
an  instrument.  Br)rant  v.  Swofford  Bros.  Dry  Goods  Co.,  214  U. 
S.  279,  29  Sup.  Ct.  614,  53  L.  Ed.  997;  Title  Guaranty  &  Surety  Co. 
V.  Witmire,  195  Fed.  41,  115  C.  C.  A.  43  (C.  C.  A.  6).  There  was, 
therefore,  no  error  in  the  ruling  of  the  referee  with  respect  to  the 
matter  just  considered,  and  the  contentions  to  the  contrary  must  be 
overruled. 

[4]  It  is  further  urged  by  the  petitioner  that  the  referee  was  with- 
out jurisdiction  to  determine  the  conflicting  claims  to  this  exempt 
property,  on  the  ground  that  the  power  of  the  bankruptcy  court  is 
limited  to  the  setting  aside  for  the  banloaipts  of  their  exemptions. 
It  will  be  noted  that  this  exempt  property  came  into  the  possession  of 
the  bankruptcy  court  with  the  consent  of  the  petitioner.  It  would 
seem,  therefore,  that,  having  acquired  jurisdiction  over  such  prop- 
erty, the  bankruptcy  court  might  properly  retain  such  jurisdiction 
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in  order  to  detennine  the  rights  of  these  adverse  claimants  thereto. 
Krippendorf  v.  Hyde,  110  U.  S.  276,  4  Sup.  Ct  27,  28  L.  Ed.  145; 
Lucius  V.  Cawthon-Coleman  Co.,  196  U.  S.  149,  25  Sup.  Ct.  214,  49 
I^.  Ed.  425 ;  In  re  National  Grocer  Co.,  181  Fed.  34,  104  C.  C.  A. 
-47,  30  L..R.  A.  (N.  S.)  982  (C.  C.  A.  6). 

[6]  Aside,  however,  from  this  question,  the  record  clearly  shows 
that  the  petitioner  also  voluntarily  submitted  its  claims  to  this  prop- 
erty to  the  jurisdiction  of  the  bankrupcty  court.  It  not  only  agreed 
that  the  referee  might  determine  its  rights  to  the  proceeds  of  the 
sale  thereof,  but  it  voluntarily  appeared  and  participated  in  the  hear- 
ing before  the  referee  concerning  this  very  dispute  between  it  and 
the  bankrupts.  It  failed  to  raise  the  question  of  jurisdiction  until 
aiter  the  decision  of  the  referee  adverse  to  it,  and  by  its  actions  and 
language  plainly  indicated  its  consent  to  such  jurisdiction.  It  there- 
fore manifestly  waived  the  right  to  afterwards  urge  such  objection. 

For  the  reasons  stated,  the  order  of  the  referee  is  affirmed. 


THD  DOROTHY. 

THE  BUI  BRANCH. 

(District  Court,  E.  D.  Vlrgliila.    December  19,  1918.) 

Coujsioir  4=379 — Stkav  and  Saiuno  Vessels — Navioatiho  at  I^Iqht. 

A  steamsblp  navigating  at  night  without  lights  held  solely  In  faolt  for 
colllslcMi  with  a  sdiooner,  for  falling  to  see  the  latter's  Ughts  until  a  mile 
distant,  when  she  showed  her  own  lights,  and  for  continuing  her  course 
and  speed  after  she  observed  that  the  Mbooner  was  wearing  ship. 

In  Admiralty.  Libel  for  collision  by  William  C.  Reid,  managing 
owner  of  the  American  schooner  Dorothy,  against  the  British  steam- 
ship Elm  Branch,  with  cross-libel.    Decree  for  libelant. 

Hamilton  Anderson,  of  New  York  City,  and  John  W.  Oast,  Jr., 
of  Norfolk,  Va.,  for  the  Dorothy. 

Hughes  Little  &  Seawell,  of  Norfolk,  Va.,  for  the  Elm  Branch. 

WADDILL,  District  Judge.  A  few  minutes  after  midnight  of  the 
26th  of  June,  1917,  a  collision  occurred  between  the  schooner  Dor- 
othy and  the  British  steamship  Elm  Branch,  off  the  northwest  coast 
of  Haiti ;  the  libelant,  the  Dorothy,  describing  the  same  as  happening 
about  35  miles  northerly  of  Mole  St.  Nicholas,  and  the  cross-libelant, 
the  Elm  Branch,  about  28  miles  from  Cape  Maysi. 

The  Dorothy  was  a  four-masted  American  schooner,  on  a  voyage 
from  Puerto  Columbia  to  Monte  Christo,  light,  to  secure  a  cargo  from 
the  last-named  port  to  New  York.  The  Elm  Branch  was  a  large 
ocean-gcmig  steamship,  on  a  voyage  from  the  west  coast  of  Africa, 
through  the  Panama  Canal,  via  Kingston,  to  Norfolk,  Va.,  for  orders. 

The  Dorothy's  case  is  that  at  the  time  of  the  collision  the  weather 
was  clear,  with  a  strong  wind  from  east  of  north,  and  high  seas  run- 
ning ;  that  she  was  sailing  on  the  port  tack,  and  concluded,  after  care- 
fully searching  for  vessels  or  lights  in  her  vicinity,  and  finding  none, 
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to  wear  ship  by  putting  her  helm  hard  aport,  which  caused  her  to 
make  a  rapid  swing  from  port  to  starboard,  and  while  under  the  in- 
fluence of  the  strong  wind  and  sea,  and  so  swinging,  a  white  light 
was  suddenly  flashed  a  mile  away,  nearly  ahead;  that  shortly  there- 
after a  red  light  was  flashed ;  that  the  schooner,  which  was  still  swing- 
ing to  starboard,  continued  to  complete  the  maneuver,  which  was 
the  only  thing  she  could  do  to  bring  her  into  the  wind.  Meantime  the 
steamship  was  swinging  from  her  starboard  to  port;  that  shortly 
thereafter  the  vessels  reached  a  nearly  parallel  course,  and  came  to- 
gether, the  bluff  of  the  starboard  bow  of  the  steamship  colliding  with 
the  bluff  of  the  port  bow  of  the  schooner,  with  great  force,  causing 
serious  damage. 

The  Elm  Branch's  position  is  that,  while  steering  northeast  half 
east,  with  her  hghts  darkened  by  order  of  the  British  admiralty,  and 
because  of  a  wireless  warning  that  day  received  as  to  an  enemy  raider 
in  that  vicinity,  she  sighted  the  green  light  of  a  sailing  vessel  about 
two  points  on  her  port  bow,  approximately  a  mile  distant ;  that  she  im- 
mediately switched  on  her  lights,  the  positions  of  the  two  vessels 
then  being  that  the  schooner  was  showing  the  steamer  her  green  light, 
and  the  steamship  showing  the  schooner  her  red  light ;  that  the  steam- 
ship's helm  was  immediately  put  hard  astarboard,  so  that  the  ship 
was  proceeding  to  port,  the  sailing  vessel  at  the  time  being  two 
points  on  the  starboard  bow  of  ^e  steamship;  that  when  about 
half  a  mile  apart  it  was  observed  that  the  schooner  was  ai^arently 
wearing  ship,  and  changing  her  course  to  starboard;  that  previous 
to  the  latter  maneuver  of  the  schooner  the  positions  and  courses  of 
the  two  vessels  avoided  risk  of  collision;  that,  upon  the  schooner 
changing  her  course,  the  steamship's  helm  was  kept  hard  astarboard 
in  an  endeavor  to  bring  her  round  and  clear ;  but  the  schooner,  having 
jibed,  bore  down  under  press  of  sail,  struck  the  steamship  on  the 
starboard,  bumping  alongside,  and  causing  damage  to  both  vessels. 

The  conflict  in  the  testimony  in  this  case  is  not  very  great;  indeed, 
the  parties  are  in  agreement  as  to  the  essential  facts  bearing  upon  the 
merits  of  the  controversy.  The  schooner  admits  that,  upon  observ- 
ing the  white  light  of  me  steamer  as  it  was  flashed  about  a  mile 
away,  she  had  departed  from  her  port  tack  about  two  points;  that 
she  thereafter  rapidly  fell  off  under  the  effect  of  the  wind  and  sea, 
which  she  says  was  the  only  thing  she  could  dp  in  the  circumstances; 
that  some  half  minute  to  a  minute  elapsed  between  observing  the  ship's 
white  light  and  her  red  light,  that  the  change  from  red  to  green  was 
from  two  to  three  minutes,  and  the  green  light  showed  up  about  a 
minute  and  a  half  before  the  collision. 

The  steamship,  on  the  other  hand,  admits  seeing  the  green  lig^t  of 
the  schooner  about  two  points  on  her  port  bow  when  a  mile  away; 
that,  without  abating  her  speed,  she  starboarded  and  went  to  port; 
that  when  the  vessels  were  about  half  a  mile  apart  the  schooner  show- 
ed her  red  light,  and  that  she  still  kept  her  speed,  with  her  wheel 
hard  astarboard,  until  the  vessels  came  in  collision;  also,  that  her 
lights  were  covered  until  she  had  seen  the  green  light  of  the  schoon- 
er about  a  mile  away,  when  she  suddenly  switched  the  same  on,  and 
that  she  had  not  theretofore  observed  the  lights  of  the  schooner. 
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From  these  undisputed  facts,  the  court  has  to  determine  the  re- 
sponsibility for  the  collision,  which  is  not  difficult,  having  regard  to 
the  rules  of  navigation  properly  governing  the  vessels  in  their  Aen  sit- 
uation.   The  steamship  was  charged  with  the  duty  of  avoiding  as  well 
as  risk  of  collision  as  collision  with  the  schooner.    She  had  seen  the 
green  light  of  the  schooner  a  mile  away,  and  she  should  have  done 
more,  considering  the  condition  of  the  weather  and  sea,  than  contin- 
ue full  speed  ahead  under  hard  astarboard  helm.    The  fact  that  the 
lights  of  the  ship  were  not  exposed  to  the  schooner  until  the  vessels 
were  a  mile  apart  should  have  made  her  the  more  careful  in  her  nav- 
igation.   She  was  charged  with  knowledge  of  the  fact  that  the  schoon- 
er hid  been  deprived  of  the  opportunity  of  earlier  observing  the  ship's 
Ughts.     Under  the  international  rules  of  navigation — article  2,  §§ 
(a),  (b),  and  (c) — ^her  white  light  should  have  been  observed  at  least 
five  miles,  and  her  colored  lights  at  least  two  miles,  away.    The  mere 
fact  that  the  placing  of  the  ship's  helm  to  starboard,  upon  observing 
the  schooner's  green  light,  was  a  proper  maneuver  at  the  moment, 
would  not  warrant  her  in  so  doing,  and  continuing  at  full  speed  ahead. 
It  so  happened,  although  the  schooner  was  showing  her  green  light, 
which  indicated  she  was  going  to  port,  that  she  had  actually  fallen 
off  two  points  from  the  wind  on  the  port  tack,  and  was  wearing  ship 
with  a  view  of  going  about,  and  rapidly  changed  her  course  from 
green  to  red,  which  tended  to  throw  the  vessels  together,  instead  of 
apart,  making  the  steamship's  course  cross  that  of  the  sailing  vessel, 
unless  the  steamship  again  changed  her  course.    This  risk  the  steam- 
ship took,  by  continuing  at  full  speed  ahead  under  her  starboard  helm, 
failing  to  take  into  account  the  wind,  weather,  and  sea  conditions, 
and  possible  dangers  and  eccentricities  of  the  two  ships  navigating, 
with  the  knowledge  on  her  part  of  the  ignorance  of  the  schooner  s 
navigators  as  to  her  presence. 

The  steamship  is,  moreover,  at  fault  for  continuing  at  full  speed 
ahead  under  her  starboard  helm,  after  observing  the  change  of  course 
of  the  schooner,  while  wearing  ship  and  jibing,  changing  her  course 
from  green  to  red;  the  red  light  having  made  its  appearance  when 
the  vessels  were  half  a  mile  apart.  The  steamship  could  at  that  time, 
in  the  judgment  of  the  court,  have  avoided  the  collision  by  hard 
aporting  her  wheel,  and  not  continuing  to  port  under  a  starboard 
helm ;  and,  in  any  event,  if  there  was  doubt  about  this,  she  should  have 
sounded  danger  signals,  slackened  her  speed,  or  stopped  or  reversed, 
and  not  have  continued  on  her  original  course  full  speed  ahead,  and 
across  the  schooner's  course.  The  latter  maneuver  should  certainly 
not  have  continued  after  the  schooner's  red  light  showed  up.  The 
schooner  had  the  right,  if,  in  the  judgment  of  her  navigators,  it  was 
proper,  to  wear  ship  and  change  from  the  port  tack  at  the  time  she 
did.  'There  was  nothing  to  indicate  that  any  vessel  was  near.  The 
Elm  Branch  admits  that  her  lights  were  obscured  at  the  time,  and  she 
should  not  escape  responsibility,  or  call  upon  others  to  share  her 
losses,  by  finding  fault  with  the  vessel  for  the  collision,  on  the  theory 
that  tiie  latter,  having  departed  two  points  from  her  port  tack,  upon 
seeing  the  steamship's  white  light,  ought  to  have  returned  to  her 
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port  tack.  The  schooner  says  it  was  impracticable  to  do  other  than 
what  she  did;  that  is,  wear  ship  and  continue  on  the  starboard  tack. 
At  this  juncture,  to  have  the  burdened  vessel,  charged  with  avoid- 
ance of  risk  of  collision,  continue  her  course  and  speed,  and  relieve 
the  schooner,  the  privileged  vessel,  from  obligation  to  keep  her  course 
and  speed,  and  require  her  to  change  to  another  course,  would  be 
to  impose  on  her  a  highlpr  improper  and  most  dangerous  act,  in  posi- 
tive violation  of  the  plam  maritime  regulations  governing  Uie  situa- 
tion. To  hold  the  sdiooner  liable  for  this  collision,  or  require  her 
to  share  in  the  loss  incurred  thereby,  would  be  to  reverse  the  well- 
known  rules  of  the  road  governing  the  navigation  of  steam  and  sail 
vessels,  by  placing  the  burden  upon  the  sailing  vessel,  the  privil^ed 
one,  and  not  the  steamship,  the  burdened  one. 

Further,  the  steamship  cannot  be  said  to  be  free  from  fault  fo^ 
failing  to  see  the  lights  of  the  schooner  earlier.  The  r^iilations 
prescribe  that  the  lights  shall  be  such  as  can  be  seen  two  miles  away. 
The  ship's  lights  were  obscured,  but  the  schooner's  lights  were  proper- 
ly set  and  burning  brightly,  and  ought  to  have  been  seen  by  the  steam- 
ship before  getting  within  a  mile  of  her ;  and  the  ship  was  chaiged, 
knowing  that  she  herself  was  running  without  visible  lights,  with 
maintaining  a  specially  vigilant  lookout  for  other  persons  lawfully 
navigating  those  waters,  in  order  that  they  might  not  be  run  into. 

An  exceedingly  interesting  and  important  legal  question  was  pre- 
sented in  this  case,  both  by  exception  of  the  schooner  to  the  answer 
and  cross-libel,  and  upon  mt  introduction  of  testimony  by  the  steam- 
ship, as  to  whether  the  ship  was  not  relieved  from  conforming  to  the 
international  rules  of  navigation,  by  reason  of  special  instructions  of 
the  British  admiralty,  under  which  it  is  cljumed  she  was  navigating; 
and  the  further  question  was  raised  as  to  whether  or  not  this  defense 
could  be  interposed,  and  also  whether  the  special  orders  of  the  Brit- 
ish admiralty  were  sufficiently  and  legally  proved,  to  pemut  them  to 
be  used  as  evidence  in  this  case.  In  the  view  taken  by  the  court,  as- 
suming, though  not  deciding,  that  the  contentions  of  tiie  ship  regard- 
ing the  effect  of  these  special  regulations  are  binding,  and  the  proof 
offered  sufficient,  still  it  does  not  materially  affect  this  case,  as  the 
liability  of  the  steamship  is  indisputably  established  from  its  acts  of 
omission  and  commission,  had  in  connection  with  her  navigation  as 
hereinbefore  stated,  after  the  presence  of  the  schooner  became  known, 
as  well  as  for  her  f sulure  to  observe  it  earlier. 

It  follows  that  the  steamship  Elm  Branch  is  solely  responsible  for 
the  collision,  and  a  decree  so  ascertaining  will  be  entered  on  presen- 
tation. 
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BABNBTT  OIL  «c  GAS  CO.  T.  NEW  MAKTINSVILUBI  OIL  00. 

(District  Court,  N.  D.  "West  Virginia.    December  20,  1918.) 

No.  43. 

1.  OONTKACTS  ^=>d4(5) — Praudttlknt  Repbesbntatiows — ^Persons  Liabix. 

The  law  will  not  permit  one  to  def«id  his  making  false  and  fraudulent 
representations  to  secure  a  contract  on  the  ground  that  his  dupe  ought 
not  tn  have  trusted  him  and  believed  his  falaeboods. 

2:  CoNTBACTS  «=395(1) — ^VAUorrr  of  Consent — Duress. 

What  constitutes  duress,  under  the  more  liberal  modem  views,  depends 
upon  the  particular  facta,  and  In  each  case  the  court.  In  the  exercise  of 
a  sound  discretion,  must  endeavor  to  determine  the  question  In  accord 
with  right  and  JustlcR 

3.  Mines  and  Minebals  «=961— Contkacts  Induced  bt  Fbatjd— Batuication 

— ^DUBESS. 

A  corporation.  Induced  by  fraudulent  representations  to  contract  for 
purchase  of  an  oil  lease  at  several  times  Its  value,  and  which  In  good 
faith  made  the  same  representations  to  purchasers  of  Its  stock,  held  not 
estopped  by  ratification,  because  It  failed  to  repudiate  the  contract  Im- 
mediately on  discovering  the  fraud,  but  made  further  payments,  imtll  by 
other  purchases  It  brought  Its  stock  to  the  value  represented  and  avoided 
Insolvency,  but  to  have  acted  under  such  duress  as  to  render  It  Inequitable 
to  permit  the  seller  to  enforce  the  contract  for  more  than  the  actual  valu« 
of  the  property. 

In  Equi^.  Suit  by  the  Bamett  Oil  &  Gas  Company  against  the 
New  Martitisville  Oil  Company.    Decree  for  complainant. 

John  A.  Howard  and  Jas.  M.  Ritz,  both  of  Wheeling,  W.  Va.,  for 
plaintiff. 

Robert  McV.  Drane,  of  Piedmont,  W.  Va.,  Osman  E.  Swartz,  of 
Fairmont,  W.  Va.,  and  E.  Bryan  Templeman,  of  Clarksburg,  W.  Va., 
for  defendant 

DAYTON,  District  Judge.  This  case  has  been  submitted  for  final 
hearing  after  all  the  evidence  has  been  taken  in  open  court  and  time 
given  counsel  to  file  briefs.  Such  briefs  have  been  filed,  and  they,  as 
well  as  the  ones  filed  in  relation  to  the  preliminary  motions  hereto- 
fore made  in  the  cause,  have  been  most  carefully  considered.  I  have 
already  filed  two  memorandum  opinions  as  to  the  disposition  of  these 
preliminary  motions. 

The  contention  arising  in  this  case  grows  out  of  the  sale  made  by 
the  defendant  to  the  plaintiff  of  an  oil  lease  in  Wetzel  county,  this 
state,  known  as  the  Morgan  lease.  The  plaintiff  claims  that  this  sale 
was  effected  by  and  through  the  effort  of  W.  T.  Robinson.  Plaintiff 
contends  he  was  acting  as  the  agent  for  defendant  in  effecting  this 
sale.  Defendant  denies  this  agency.  Plaintiff  further  contends  that 
Robinson  induced  Bamett,  acting  as  agent  for  and  in  its  behalf,  to 
make  the  contract  of  purchase  by  gross  fraud  and  misrepresenta- 
tion. The  defendant  denies  this,  and  in  addition  insists  that,  if  fraud- 
ulent and  false  misrepresentations  were  made  by  Robinson  in  securing 
the  contract,  afterwards,  after  it  had  been  fully  informed  of  suclv 
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the  plamtiff  ratified  it,  secured  additional  contracts,  in  which  the  times 
of  payment  were  changed  and  extended,  instead  of  repudiatii^  the 
contract  promptly  on  discovery  of  its  condition  and  value,  and  the 
falsity  of  Robinson's  representations  of  it,  whereby  it  is  estopped  from 
further  remedy  on  account  of  such  fraud  and  misrepresentation,  if 
any  there  were. 

There  is  no  question  as  to  the  change  of  the  terms  and  conditians 
of  the  contract  after  the  plaintiff  was  informed  of  the  true  oil  and 
gas  yielding  production  from  the  wells  situate  on  the  lease.  In  fact, 
the  whole  diaracter  of  the  ori^^nal  contract  was  changed.  This  orig- 
inal contract  bore  date  February  29,  1916.  By  its  terms  Bamett  un- 
dertone for  $350,000  to  purchase  all  the  capital  stock  of  the  defend- 
ant company,  for  which  he  was  to  pay  $10,000  March  4,  1916,  and 
$10,000  on  Saturday  of  each  week  thereafter  until  the  whole  pur- 
chase price  was  paid.  If  a  default  of  seven  days  was  made  in  any 
payment,  he  was  to  forfeit  all  previous  payments  made  to  the  New 
Martinsville  Oil  Company,  and  the  stock  certificates  for  the  stock- 
were  to  be  returned  to  its  stockholders,  froip  whom  they  had  been 
obtained.  The  stock  certificates  of  defendant,  indorsed  in  blank,  so 
as  to  properly  transfer  them,  were  to  be  delivered  to  Robinson  as 
trustee  for  the  New  Martinsville  Oil  Company,  and  he  was  to  dqwsit 
them  in  the  West  Virginia  Bank  at  Clarksburg  in  escrow,  and  in  his 
name,  to  be  turned  over  to  Bamett  only,  when  all  payments  had  been 
made.  In  the  meantime,  while  the  management  and  control  of  the 
property  was  to  pass  immediately  to  Bamett,  no  oil  produced  by  the 
property  was  to  be  sold,  except  by  consent,  and  if  Bamett  defaulted 
in  any  payments  this  oil  was  to  belong  and  go  to  the  New  Martinsville 
Company,  as  well  as  all  sums  that  had  been  paid.  This  contract  was 
executed  solely  by  J.  W.  Bamett,  W.  T.  Robinson  and  A.  R.  Stallings. 

On  March  7th  following  it  was  modified  by  an  agreement,  signed 
only  by  the  same  three  parties,  to  the  effect  that  if  Robinson  and  Stal- 
lings could  not  secure  all  the  stock,  but  could  deliver  more  than  60  per 
cent,  of  it,  Bamett  was  to  take  and  pay  for  the  same  at  a  proportion- 
ate rate  of  $350,000  for  the  whole.  Bamett  paid,  under  this  contract, 
a  total  sum  of  $25,000.  That  Bamett  was  in  fact  acting  for  the 
plaintiff,  the  Bamett  Oil  &  Gas  Company,  is  not  denied.  He,  C. 
W.  Bamett,  and  L.  M.  Stephens  were  the  leading  organizers  of  that 
company,  and  it  seems,  immediately  after  this  contract  was  signed, 
proceeded  to  advertise,  in  connection  with  Clark,  a  New  York, bro- 
ker, its  stock  for  sale,  asserting  and  setting  forth  that  it  owned,  among 
other  property,  this  Morgan  lease,  having  a  settled  daily  production 
of  255  barrels  of  oil  per  day,  and  did  sell  enough  thereof  to  realize 
the  sum  of  $25,000,  which  was  paid  as  above  stated  upon  this  con- 
tract. 

It  is  claimed  by  plaintiff  that  these  representations  were  made  by 
Stephens  and  Clark,  the  broker,  in  good  faith,  upon  the  representa- 
tions made  by  Robinson  to  Bamett  and  Stephens;  that  upon  consul- 
tation with  counsel  they  discovered  and  realized  tiiat  they,  imder  the 
contract,  had  in  fact  no  direct  right  nor  title  whaterver  to  this  Morgan 
lease;  that  their  purchase  was  solely  that  of  tihe  stock  of  the  New 
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Martinsville  corporation,  and  that  by  failure  to  meet  the  weekly  pay- 
ments this  stock  could  be  withdrawn  and  their  payments  forfeited; 
that  for  this  to  occur  would  involve  them  in  disgrace,  financial  em- 
barrassment, and  possibly  subject  them  to  criminal  prosecution.  How- 
ard, their  attorney,  undertook  to  relieve  this  grave  and  serious  con- 
dition. He  secured  a  meeting  of  the  stockholders  to  be  had  on  April 
24,  1916,  at  which  time  an  agreement  was  arrived  at  whereby  the  prop- 
erty, real  and  personal,  of  the  defendant,  instead  of  its  stock,  was  to 
be  transferred  and  sold  to  the  plaintiff  corporation,  and  this  agree- 
ment was  subsequently  incorporated  in  a  contract  of  sale  under  date 
of  May  2,  1916,  executed  by  the  defendant  corporation  to  the  plain- 
tiff, and  secured  by  a  deed  of  trust  the  same  day  upon  the  property, 
executed  by  the  plaintiff  company  to  Dyer,  trustee.  By  these  instru- 
ments, after  allowing  credits  for  payments  made,  and  after  assuming 
a  balance  of  $34,600  due  to  Robinson  and  Stallings  from  the  defend- 
ant for  their  services  in  making  the  sale,  and  a  cash  payment  of  over 
$40,000  was  made,  a  balance  of  $255,400  was  ascertained  to  be  due 
from  plaintiff  and  was  secured  by  the  deed  of  trust. 

In  the  meantime  the  operation  of  the  wells  had  been  under  the 
control  of  Gulp  as  manager  of  the  plaintiff,  but  the  oil  produced  had 
been  run  into  the  pipe  lines  and  the  run  tidkets  had  been  sent  to  Mc- 
Farlane,  the  defendant's  treasurer.  Pulp  had  reported  to  Barnett  that 
he  had  been  deceived  in  the  producing  capacity  of  the  wells,  but  to 
what  extent  had  not  been  set  forth,  and  Barnett  about  this  time  dis- 
posed of  his  interests  in  plaintiff  company,  resigned  his  office  of 
president  and  his  directorship,  and  no  investigation  of  the  extent  of 
the  deception  was  made  by  him.  The  run  tickets  were  asked  for,  at 
or  about  the  time  of  this  May  meeting,  of  McFarlane,  who  promised 
to  send  them  to  plaintiff's  attorney  and  subsequentiy  he  did  send  them. 
In  September  following  still  anotiier  meeting  between  representatives 
of  the  plaintiff  and  officers  and  stockholders  of  defendant  was  held 
at  Cumberland,  Md.  At  this  meeting,  it  seems,  the  failure  in  produc- 
tion was  quite  vigorously  discussed,  and  demands  made  for  rescis- 
sion or  readjustment  of  the  contract  The  defendant  refused  any  other 
settlement  than  one  involving  extension  of  time  and  modification  of 
the  number  and  amounts  of  payment,  and  the  result  was  the  release 
of  the  old  deed  of  trust,  the  execution  of  a  new  one  to  secure  a  bal- 
ance, $185,400,  upon  this  Morgan  lease  and  other  property  owned  by 
plaintiff.  This  trust  was  executed  October  1,  1916.  It  was  expressly 
provided  that  none  of  the  wells  should  be  shot,  except  by  consent  of 
defendant. 

In  June  (apparentiy  the  19th),  1917,  a  conference  was  had  between 
the  attorneys  and  some  of  the  officers  of  these  companies,  the  result 
of  which  was  that  on  the  22d  a  check  was  sent  by  plaintiff's  treasurer 
for  $5,000  to  the  attorney  for  the  defendant,  with  a  letter  setting  forth 
what  its  writer  understood  had  been  agreed  upon,  among  other  things 
that  plaintiff  should  have  permission  to  shoot  any  of  the  wells  in  such 
manner  as  good  practice  warranted,  and  was  to  be  granted  permission 
to  surrender  any  of  the  Gulp  leases  (covered  by  tiie  deed  of  trust), 
other  than  the  Morgan  one,  unproductive  and  causing  outlay  in  the 
payment  of  rentals,  and  in  case  the  debt  in  full  was  paid  on  or  be- 
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fore  October  1,  1917,  a  deduction  of  $40,000  of  the  contract  price 
should  be  made.  This  proposition  was  rejected,  and  the  defendant 
proceeded  at  once  to  cause  advertisement  of  sale  under  the  deed  of 
trust  to  be  made.  . 

Thereupon  this  bill  was  filed,  and  upon  notice  and  hearing  had  Cir-       j 
cuit  Judge  Pritchard  awarded  a  restraining  order,  afterwards  con- 
tinued by  my  order.    The  bill  in  effect  charges  that  during  all  these 
15  months  from  March,  1916,  to  June,  1917,  when  these  proceedings 
were  had,  the  plaintiff's  officers  were  laboring  under  the  oppressive 
fear  of  the  disastrous  results  that  would  arise  from  litigation  and       | 
exposure  of  the  untrue  representations  made  by  them,  in  the  sale      i 
of  stock,  solely  by  reason  of  their  faith  in  Robinson  and  his  misrcp-       ' 
resentations ;  that  the  defendant  and  its  officers  knew  this,  and  took 
advantage  of  it  to  enforce  a  fraudulently  procured  and  grossly  unjust 
and  outrageous  contract ;  that  the  wells  never  did  have  a  setded  pro- 
duction of  255  barrels  per  day,  or  more  than  a  third  of  it;   that  not 
until  November,  1916,  did  any  opportunity  offer  for  any  relief  from 
this  embarrassing  condition;  that  then  certain  of  its  officers,  by  pur- 
chase with  their  own  funds,  secured  and  transferred  to  their  company 
additional  properties  which  turned  out  to  be  valuable,  and,  at  the 
time  of  filing  the  bill  in  July,  1917,  had  been  so  productive  as  to  put       | 
the  company  upon  a  sound  and  substantial  basis,  so  that  it  could, 
without  fear,  assert  its  determination  to  resist  the  defendant's  op- 
pressive demands. 

The  first  question  that  arises  is:  Was  Robinson  acting  as  agent 
for  the  defendant  company  in  this  sale,  and  are  it  and  its  stockhold- 
ers legally  bound  by  his  acts  in  that  regard  ? 

I  caimot  doubt  it.  It  is  not  denied  that  these  stodcholders,  with  a 
very  few  exceptions,  ratified  the  provision  of  the  first  contract  that 
constituted  him  their  trustee  to  receive  from  them  their  stock  and 
place  it  in  escrow  in  the  bank  at  Clarksburg.  They  recognized  their 
obligation  to  pay  him  and  Stallings  over  $40,000  for  their  services 
in  this  behalf,  and  provided  for  its  payment  out  of  the  purchase  price 
that  was  to  be  paid  for  the  property.  They  at  no  time,  so  far  as  the 
evidence  discloses,  during  the  months  prior  to  the  advertisement  of 
the  sale,  denied  his  right  to  make  on  their  behalf  the  sale,  but,  on 
the  contrary,  strenuously  insisted  upon  its  enforcement. 

The  second  question,  then  is:  Did  he  make  the  false  representa- 
tions charged  in  the  bill  as  to  the  settled  production  of  the  property, 
which  were  relied  on  and  constituted  the  moving  cause  of  the  con- 
tract's execution? 

As  to  this  I  am  not  in  doubt.  It  is  fully  testified  to  by  Bamett, 
who  at  the  time  he  testified  was  no  longer  concerned  as  stockholder 
in  the  Bamett  Company.  He  testifies  that,  prior  to  the  agreement, 
Robinson  furnished  a  detailed  written  statement  purporting  to  show 
the  condition  of  each  well  on  the  lease  and  its  producing  capacity; 
that  the  aggregate  of  all  exceeded  350  barrels  daily;  that  sMne  of 
this  production  was  initial  or  "flush,"  and  some  what  might  be  con- 
sidered "settled,"  or  fairly  so;  and  that  from  this  statement  they 
figure«l  that  the  fixed  daily  production  could  be  reasonably  estimated 
at  255  barrels,  and  that  upon  this  basis  the  contract  was  made.    This 
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paper  was  shown  to  Stephens,  who  has  fully  corroborated  Barnett's 
evidence  as  to  its  substantial  contents.  Its  unfortunate  loss  and  the 
failure  to  produce  it  has  been  reasonably  accounted  for.  There  is 
mo  single  word  of  contradiction  of  this  evidence.  I  have  heard  these 
men  testify.  I  have  noted  their  demeanor  on  the  stand.  The  impres- 
sion of  counsel  for  defendant  that  their  evidence,  on  its  face,  was  in- 
credible, "a  cock  and  bull  story,"  was  entirely  foreign  to  me,  as  I 
saw  them  on  the  stand  and  heard  them  testify.  On  the  contrary,  they 
seemed  to  me  to  be  fair-minded,  frank,  and  sincere  in  their  statements, 
to  the  extent  that  I  felt  compelled  to  concede  their  entire  truthful- 
ness. This  conviction,  after  earnest  reflection,  is  confirmed  rather 
than  weakened,  for  two  reasons:  First,  because,  as  I  have  said,  no 
word  of  denial  was  made  by  defendant  Robinson  still  lives.  His 
evidence  was  procurable.  It  seems  clear,  if  the  defendant  desired  this 
evidence  to  be  discredited,  at  least  a  basis  therefor  could  have  been 
secured  by  a  denial  of  it  by  Robinson. 

[1]  But  another  thought  arises  in  this  connection.  What  possible 
motive  could  actuate  two  business  men,  well  known  in  their  respec- 
tive communities,  to  pay  or  agree  to  pay  so  large  a  sum  for  a  lease  on 
some  200  acres,  if  it  were  their  purpose  to  promote  a  "wild-cat"-  oil 
company  stock  scheme?  What  need  had  these  men,  if  this  was  their 
purpose,  to  go  outside  the  leases  they  already  had  in  Wirt  county,  or 
why  not  buy  up  any  number  of  larger  leases,  where  wells  had  been 
drilled  and  exhausted,  but  whose  production  could  as  easily  have  been 
misrepresented?  Nor  to  my  mind  does  it  discredit  these  men  that 
they  believed  Robinson's  representations  and  did  not  make  a  prelim- 
inary and  exhaustive  investigation  before  contracting.  It  is  a  com- 
mon saying  that  honest  men  are  generally  the  most  credulous.  It  is 
common  knowledge  that  great  competition' has  existed  here  in  our 
oil  fields  in  securing  productive  oil  leases.  Such  properties  do  not  go 
begging  for  purchasers,  and  contracts  for  their  purchase  are  general- 
ly made  quickly.  In"  this  case,  Barnett  was  a  merchant,  while  Robin- 
son was  an  expert  oil  operator.  Barnett  had  been  interested  with 
Robinson  in  some  other  leases.  It  was  not  unnatural  that  Robinson's 
statements  as  to  the  productive  value  of  this  lease  should  be  control- 
ling, because  he  had  been  one  of  the  original  organizers  of  the  New 
Martinsville  Company,  which  owned  only  this  one  lease,  and  he  had 
sold  out,  just  before,  his  interest  to  Dyer  and  McFarlane  at  propor- 
tionately the  excessive  price  he  was  seeking  to  secure  Barnett  to  pay 
for  the  property.  It  may  be,  as  suggested  by  counsel,  that,  in  order 
to  square  himself  with  Dyer  and  McFarlane  for  the  imposition  upon 
them,  he  was  seeking  a  greater  imposition,  for  a  $40,000  consideration 
added,  upon  Barnett  and  his  company;  but  Barnett  could  not  know 
this,  and  certain  it  is  the  law  does  not  suffer  another  to  defend  his 
making  fraudulent  and  false  representations  to  secure  a  contract  on 
the  ground  that  his  dupe  ought  not  to  have  trusted  him  and  believed 
his  falsehoods. 

[2, 3]  But  the  third  question  that  arises  in  this  case,  whether  the 
ratification  of  this  contract  and  purchase,  after  full  knowledge  of 
the  fraud  that  had  been  perpetrated  was  disclosed  to  and  known  by 
plaintiff,  estops  it  from  relief  in  the  premises,  is  far  more  perplexing 
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and  difficult  of  determination.  It  goes  without  saying  diat  the  gen- 
eral rule  has  been  established  by  an  enormous  number  of  cases  that 
it  is  incumbent  upon  the  deceived  party  in  a  contract  procured  by 
fraud  and  misrepresentation,  upon  ascertaining  the  truth,  to  promptly 
repudiate  and  seek  its  rescission.  It  is  true,  also,  that  this  rule  is  sub- 
ject to  limitation  and  exception  in  rare  instances.  The  counsel  on 
both  sides  in  their  very  able  briefs  have  discussed  these  l^fal  propo- 
sitions and  cited  many  authorities  pro  and  con.  I  have  made  a  long 
and  weary  examination  of  these  authorities  and  an  independent  in- 
vestigation on  my  own  part,  to  ascertain  whether  under  tfie  decisions 
the  facts  here  warrant  any  modification  of  this  general  rule.  The 
grounds  sought  for  such  modification,  as  claimed  by  the  plaintiff,  may 
be  summarized  as  follows:  (a)  That  the  misrepresentations  were  so 
great  as  to  secure  a  wholly  unjust  and  unconscionable  contract;  (h) 
that,  being  misled  by  these  false  and  fraudulent  representations,  the 
officers  and  principal  stockholders  had  unwittingly  repeated  them,  for 
the  purpose  of  securing  stock  subscriptions,  and  were  in  consequence 
in  such  conditicm  as  to  suffer  greatly  in  honor,  business  reputation,  and 
to  the  extent  of  possible  criminal  prosecution ;  (c)  that  litigation  at 
the  time  and  before  opportunity  to  retrieve  by  additional  acquirement 
of  property  making  the  company  solvent  meant  its  entire  financial 
destruction  and  ruin ;  (d)  that  defendant  and  its  officers,  knowing  this 
duress  and  strain  under  which  the  plaintiff  and  its  officers  were  la- 
boring, took  advantage  thereof  to  enforce  the  contract  knowing  it 
to  be  unreasonable,  unjust,  and  oppressive. 

On  this  subject  of  duress,  in  U.  S.  v,  Huckabee,  16  WalL  431, 
21  L.  Ed.  457,  it  is  said: 

"Duress,  It  must  be  admitted,  1b  a  good  defense  to  a  deed,  or  any  other  writ- 
ten obligation.  If  It  be  proved  that  the  Instrument  was  procured  by  tsaA 
means ;  nor  is  it  necessary  to  show,  In  order  to  eetabllsh  such  a  defense,  tliat 
actual  violence  was  used,  becaoset  consent  is  the  very  essence  of  a  contract, 
and  if  tbere  be  compulsion  there  Is  no  binding  consent,  and  It  la  well  settled 
that  moral  compulsion,  audi  as  that  produced  by  threats  to  take  life  or  Inflict 
great  bodily  harm,  as  well  as  that  produced  by  Imprisonment,  is  saffident  la 
legal  contemplation  to  destroy  free  agency,  without  which  there  can  be  no 
contract,  because  in  that  state  of  the  case  tbere  is  no  consent.  Unla^vfnl 
duress  is  a  good  defense  to  a  contract,  if  it  includes  such  degree  of  constraint 
or  danger,  either  actually  inflicted  or  threatened  and  impending,  as  is  suffi- 
cient in  apprehension  or  severity  to  overcome  the  mind  and  will  of  a  person 
of  ordinary  flrmness." 

This  ruling  of  the  Supreme  Court  would  seem  to  justify  the  state- 
ment made  in  the  note  to  Hatter  v.  Greenlee,  26  Am.  Dec.  374,  that— 

"This  branch  of  the  law  may  be  considered  to  be  in  or  to  have  Just  passed 
through  a  state  of  transition,  the  old  and  harsh  doctrines  of  the  common  law 
of  the  time  of  Lord  CJoke,  on  the  subject,  everywhere  giving  way  to  more  Ul>- 
eral  views ;  more  especially  Is  this  so  upon  this  dde  of  the  Atlantic." 

In  another  of  these  very  admirable  notes  (covering  18  closely  print- 
ed pages)  to  the  case  of  Mayor  of  Baltimore  v.  Lefferman,  45  Am. 
Dec.  153,  the  subject  is  exhaustively  treated,  a  vast  number  of  author- 
ities are  cited,  and  an  attempt  is  made  to  define  wherein  and  upon  what 
conditions  the  "more  liberal  views"  held  by  the  courts  "upon  this 
side  of  the  Atlantic"  are  applicable.    The  result  to  my  mind  leads  to 
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the  very  familiar  conclusion  tiiat  such  application  must,  in  the  final 
analysis,  depend  upon  the  facts  of  each  case,  and  that  the  chancellor 
or  judge  must  be  controlled  by  a  sound  discretion  in  each;  that  no 
hard  and  fast  rule  9an  be  established;  the  effort  must  be  to  see  the 
right  and  justice  in  the  case  and  do  it. 

In  this  note  it  is  said,  upon  authority  of  Moses  v.  Macfarlane,  2 
Burr.  1009: 

"The  action  for  money  had  and  lecdved,  which  Is  the  form  In  which  a  party 
must  sue  to  recover  back  a  payment  which  he  has  made  by  compulsion,  is  an 
equitable  action,  and  It  proceeds  on  equitable  principles.  It  does  not  lie,  there- 
fore, unless  the  payment  was  made  under  circumstances  rendering  It  inequita- 
ble and  unjust  to  retain  the  money  paid." 

If  this  were  the  extent  of  the  law's  limitation,  there  would  be  lit- 
tle trouble  in  determining  this  case,  for  I  think  it  is  plainly  apparent 
that  this  contract,  originally,  was  procured  to  be  executed  by  the 
fraudulent  and  false  representations  of  Rotunson,  acting  as  agent  for 
the  defendant  corporation  and  its  stockholders,  and  for  which,  there- 
fore, they  should  be  held  bound;  that  it  was  a  grossly  inequitable 
and  unjust  contract;  and  that  plaintiff  and  its  officers  were  induced, 
by  the  compelling  fear  of  financial  ruin  to  the  company,  loss  of  busi- 
ness standing  and  reputation  to  its  officers  and  principal  stockholders, 
and  their  possible  criminal  prosecution,  to  execute  the  after  contracts 
ratifying  it  and  make  the  further  payments  they  made.  But  the  writer 
goes  on  and  says : 

"Tliere  must  be  some  calpabili^  oa  tbe  part  at  the  defendant  to  enable  the 
plaintiff  to  recover  back  money  paid  on  the  ground  that  the  payment  was  in- 
voluntary. If  the  party  receiving  the  i>ayment  acts  in  the  supposed  exercise 
of  a  legal  right,  using  no  coercion  or  unlawful  measures  to  compel  payment, 
but  the  other  party  pays  the  money  under  the  compulsion  of  a  third  person, 
for  whose  acts  tbe  payee  is  in  no  way  responsible^  the  acti<Hi  will  not  lie." 

How  shall  we  apply  this  limitation  here?  It  cannot  be  said  that  the 
defendant  corporation,  its  officers,  or  its  stockholders  were  directly 
threatening  either  loss  financially  or  of  reputation  or  criminal  prose- 
cution. Nor  were  the  persons  to  whom  the  stock  of  plaintiff  had  been 
sold.  They  were  ignorant  of  the  situation,  and  it  was  vital,  it  seemed 
to  the  plaintiff's  officers,  that  thepr  should  remain  so  until  they  were 
able  to  change  conditions.  The  situation  in  brief  may  be  stated  thus : 
While  not  threatening  in  any  way  these  men  with  loss  or  prosecution, 
the  defendant,  through  its  agent,  was  responsible  for  the  compelling 
fear  that  the  purchasers  of  plaintiff's  stock  would  cause  it  to  suffer 
great  loss,  and  its  ofikers  to  be  prosecuted,  and  instead  of  aiding  them 
to  escape  from  such  embarrassing  position,  on  the  contrary,  in  a  sense 
at  least,  used  it  as  a  means  of  securing  the  ratification  of  their  un- 
just and  oppressive  contract. 

Docs  the  liberality  of  the  law,  in  transition  from  the  harsh  rules 
laid  down  by  the  common  law  as  enunciated  by  I^ord  Coke,  go  far 
enough  in  the  application  of  its  doctrine  of  duress  to  apply  to  such 
condition  of  affairs?  I  have  found  no  decision  exactly  in  point,  and  it 
would  be  entirely  burdensome  to  attempt  a  discussion  of  the  multitude 
of  cases  relating  to  the  general  principles.    In  addition  to  the  many  cit- 
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ed  in  the  two  notes  I  have  referred  to,  others  will  be  found  cited 
in  the  notes  to  Adams  v.  Irving  Nat.  Bank,  6  L.  R.  A.  491,  and  to 
Shattuck  V.  Watson,  7  L.  R.  A.  551.  An  interesting  case  from  Vir- 
ginia will  be  found  in  Pilson,  Trustee,  v.  Bushong,  29  GraL  229.  See, 
also,  1  Story,  Eq.  Jur.  §  239. 
Pomeroy  in  his  Equity  Jurisprudence  (2d  Ed.)  §  948,  says: 
"Whenever  one  person  1b  In  the  power  of  another,  so  that  a  free  exerdae  of 
his  Judgment  and  will  would  be  Impossible,  or  even  difficult,  and  whenever  a 
I)erson  Is  In  pecuniary  necessity  and)  distress,  so  that  he  would  be  likely  to 
make  an  undue  sacrltice,  and  advantage  Is  taken  of  such  conditloa  to  obtain 
from  him  a  conveyance  or  contract  which  Is  unfair,  made  upon  an  inadequate 
consideration,  and  the  like,  even  though  there  be  no  actual  duress  or  tlureats; 
equity  may  relieve  defensively  or  affirmatively." 

A  long  and  earnest  study  of  this  case  has  led  me  to  doubt  whether 
the  law  relating  to  duress  relied  upon  by  counsel  can  be  applicable, 
except  to  a  limited  extent,  in  aid  of  another  ground  for  relief  now 
to  be  considered;  and  this  for  the  reason  that  its  principles  seem 
to  be  confined  to  personal  transactions,  and  not  to  corporate  control 
and  management.  Be  this  as  it  may,  I  am  constrained  to  the  conclu- 
sion that  the  contract  price  for  this  property  was  an  exorbitant  one, 
possibly  three  times  what  it  was  worth,  and  it  was  secured  to  be  paid 
by  the  false  and  fraudulent  representations  of  defendant's  agent; 
that  its  enforcement  would  be  unjust  and  inequitable;  that  the  rati- 
fications of  this  contract  were  made  by  plaintiff  and  its  officers  when 
they  were  "in  pecuniary  necessity  and  distress,"  driven  thereby  "to 
make  an  undue  sacrifice,"  and  that  defendant,  knowing  this  condi- 
tion, took  an  unfair  advantage  to  secure  them;  that  in  consequence 
the  plaintiff  corporation,  on  its  own  behalf  and  on  behalf  of  its  inno- 
cent stockholders,  who  were  no  parties  to  the  transaction,  is  entitled 
to  some  relief  in  this  court  of  equity,  under  this  principle  set  forth 
by  Pomeroy  and  the  cases  cited  by  him  and  by  many  others. 

What  shall  be  the  measure  of  this  reUef?  It  is  not  denied  that 
the  lease  had  some  intrinsic  value,  and  that  the  personal  property 
conveyed  in  connection  with  it  also  had  value,  all  of  which  plaintiff 
has  secured  under  the  contract.  Whether  sudi  value  could  now  be 
ascertained  accurately  may  be  questioned.  If  it  could,  it  would  be 
beyond  the  power  of  a  court  of  equity  to  attempt  to  make  a  new  con- 
tract for  the  parties,  based  upon  the  value  of  the  property.  I  think 
it  is  only  within  its  power  to  abate  the  purchase  price  to  the  extent 
that  the  defendant  sold  what  it  did  not  have,  because  it  did  not  exist; 
but  such  abatement  must  be  at  the  rate  of  value  the  parties  contracted 
to  pay  for  it,  if  it  had  existed.  A  very  serious  trouble  here  arises 
because  of  the  anomalous  character  of  the  property.  Oil  and  gas, 
in  a  sense,  are  sui  generis.  When  dormant  in  mother  earth,  they 
are  realty.  When  produced  on  top  the  ground,  they  become  person- 
alty.   Archer,  Oil  and  Gas,  558,  and  numerous  cases  there  cited. 

It  is  impossible  to  tell  how  much  of  this  peculiar  kind  of  realty 
exists  under  a  given  tract  of  land  until  by  the  drill  and  pump  the  quan- 
tity in  personalty  has  been  secured  above  ground.  It  is  well  settled 
that  a  failure  of  quantity  of  land  sold  is  subject  to  abatement  of  pur- 
chase price  any  time,  at  least,  before  the  purchase  price  per  acre  is 
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fully  paid  It  seems  to  me  that  this  principle  of  abatement  can 
■well  be  applied  here.  It  cannot  be  strictly  accurate  and  satisfactory, 
"because  it  cannot  be  applied  to  the  number  of  acres  of  surface  land 
embraced  in  the  lease.'  It  must  be  based  here,  it  seems  to  me,  upon  the 
255  barrels  of  settled  production  which  Robinson  representai  it  to 
be  making.  Here,  too,  complication  springs  in  determining  whether 
it  had  any  "settled"  production  at  all,  as  it  is  in  evidence  that  its  pro- 
duction ran  down  in  less  than  two  years  to  3  barrels  per  day.  As 
to  this,  however,  I  think  Barnett  took  the  risk  of  this  occurring. 

I  therefore  have  reached  this  conclusion:  First — That,  if  the  de- 
fendant company  elects,  by  answer  filed  within  10  days,  to  have  the 
contract  rescinded  rather  than  the  contract  price  abated,  I  will  direct 
a  decree  to  that  effect  and  refer  the  cause  to  a  master,  to  ascertain 
and  report  an  accounting  between  the  companies  as  to  the  oil  obtained 
by  the  plaintiff,  the  money  paid  to  and  received  by  the  defendant, 
and  other  matters  arising  as  to  the  use  and  consumption  of  the  per- 
sonal property  involved.  If  the  defendant  shall  not  so  elect  to  rescind 
the  contract,  I  will  enter  a  decree  abating  the  purchase  price,  basing 
it  upon  the  difference  between  the  misrepresented  255  barrel  daily 
production  and  what  was  the  actual  daily  production  at  the  time  the 
first  contract  was  made.  If  parties  cannot  agree  what  this  actual 
production  was  on  that  date,  I  will  direct  a  master  to  ascertain  the 
daily  production  for  each  of  the  30  days  just  preceding  the  date  of 
this  contract,  and  ascertain  the  average  for  such  number  of  days,  and 
fix  it  as  the  actual  daily  production.  This  may  be  considered  in  a 
measure  an  arbitrary  basis,  but  it  is  as  nearly  equitable  as,  I  conceive, 
can  be  arrived  at  under  the  existing  conditions. 


PE0PU5S  V.  PEOPIiES  BROS.,  Inc. 

(District  Oourt,  D.  D.  Pennsylvania.     December  12,   1918.) 

No.  1647. 

1.  SXTBROaATION  «=>1— INaTDBB  OF   RiOHT— StTFEBIOB   BQUITIES. 

Tfae  right  of  subrogation  rests  upon  purely  equitable  grounds,  and 
will  not  be  enforced  against  superior  equities. 

2.  SUBBOOATION     «S>28 SUBETT    OF     COP«TRACTOB— CONDmONB     OF     BOND. 

Th6  surety  on  the  bond  of  a  contractor,  conditioned  for  payment  of 
claims  for  labor  and  material,  which  on  the  contractor's  Insolvency 
paid  the  amount  of  Its  obligation  Into  court,   which  paid  only  65  per  ^ 

■veaA '  of  claims  of  creditors  secured  by  the  bond,  on  completion  of  the 
contract  by  a  receiver,  was  not  entitled  by  subrogation  to  the  amount 
due  thereon  until  claims  for  labor  and  materials  were  paid  In  full. 

In  Equity.  Suit  by  David  Peoples  against  Peoples  Bros.,  Incorpo- 
rated.   On  exceptions  to  report  of  special  master.    Sustained  in  part. 

Horace  M.  Schell,  of  Philadelphia,  Pa.,  for  receiver. 

Edward  Hopkinson,  Jr.,  of  Philadelphia,  Pa.,  for  American  Sure- 
ty Co. 

Murdoch  Kendrick,  of  Philadelphia,  Pa.,  for  Massachusetts  Bond- 
ing &  Ins.  Co. 

J.  Wilson  Bayard,  of  Philadelphia,  Pa.,  for  American  Bridge  Co. 

4(s>For  oUier  caaw  u*  nune  topic  &  KEY-NUMBER  In  alt  K«]r-Nambered  Dlgadta  A  Indexe* 
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THOMPSON,  District  Judge.  On  October  29,  1915,  the  dty  of 
Philadelphia,  hereinafter  called  the  city,  and  the  Pennsylvania  Rail- 
road Company,  hereinafter  called  the  railroad,  entered  into  a  contract 
with  the  defendant  Peoples  Bros.,  Incorporated,  hereinafter  called 
the  contractor,  for  the  construction  of  a  bridge  on  Fifty-Fourth  street 
over  the  tracks  of  the  Philadelphia,  Baltimore  &  Washington  Railroad 
for  the  sum  of  $37,000,  of  which  the  city  was  to  pay  $22,000  and  the 
railroad  $15,000. 

On  the  same  day,  in  pursuance  of  the  ordinances  of  councils,  the 
contractor,  as  principal,  and  the  Massachusetts  Bonding  &  Insurance 
Company,  hereinafter  called  the  surety,  as  surety,  executed  and  de- 
livered to  the  city  a  penal  bond  in  the  sum  of  $11,100,  conditioned 
upon  the  pa3mient  by  the  contractor  of  all  claims  for  labor  performed 
or  material  furnished  in  the  performance  of  the  said  contract. 

Upon  a  creditors'  bill,  Robert  W.  Finletter  was,  on  December  10, 
1916,  appointed  receiver  of  Peoples  Bros.,  Incorporated.  The  con- 
tractor having  failed  in  the  performance  of  its  contract  for  the  Fift)'- 
Fourth  street  bridge,  the  receiver  completed  its  construction  at  a 
total  cost  of  $1,479.94.  Claims  for  material  supplied  to  the  contractor 
in  the  construction  of  the  bridge  have  been  proved  in  the  sum  of 
$15,946.28. 

Upon  petition  of  the  surety  presented  May  11,  1917,  leave  of  court 
being  given,  the  amount  of  its  liability,  namdy,  $11,100,  was  paid  into 
court  on  April  19,  1918.  Upon  completion  of  the  contract  by  the  re- 
ceiver, there  was  due  to  the  contractor  by  the  city  $5,184,  and  by  the 
railroad  $4,632.  These  amounts  were  paid  by  the  city  and  the  rail- 
road to  the  receiver. 

The  surety,  on  February  16,  1917,  presented  a  petition  praying  that 
the  receiver  be  ordered  to  pay  the  balance  due  by  the  city  and  the 
railroad,  less  the  amount  expended  by  the  receiver  in  the  completion 
of  the  contract,  to  the  surety,  upon  the  ground  that  it  was  subrogated 
to  the  rights  of  the  contractor  in  that  fund. 

The  issues  raised  by  the  petition  of  the  surety  and  the  several  answers 
thereto  were  referred  to  a  special  master.  The  master,  after  deducting 
from  the  amount  paid  into  court  by  the  surety,  $11,100,  the  costs  and 
master's  fee,  amounting  to  $781,  awards  the  badance,  $10,310,  pro  rata 
to  the  materialmen,  subject,  as  appears  by  the  record,  but  not  set  out  in 
the  master's  report,  to  the  clerk's  poundage.  The  dividend  amounts  to 
64.8  per  cent.  After  deduction  of  the  cost  of  completion  of  the  contract 
in  the  respective  proportions  the  city  and  railroad  were  liable  for  un- 
der its  terms  from  the  sums  paid  die  receiver  by  them,  respectively, 
there  remains  of  the  amount  paid  by  the  city  to  the  receiver  a  balance 
of  $4,310.84,  and  of  the  amount  paid  by  the  railroad  a  balance  of 
$4,025.22.  "The  master  awards  out  of  the  balance  of  each  of  these 
funds  an  allowance  to  the  receiver,  for  services  in  completing  the  con- 
tract, of  $250,  a  fee  to  counsel  for  the  receiver  of  $250,  and  a  fee  to 
the  master  of  $250.  He  awards  the  balance  of  $3,560.84  of  the  fund 
received  from  the  city  to  the  surety,  and  the  balance  of  $3,275.22  of 
the  fund  received  from  the  railroad  to  the  receiver  for  die  general 
creditors. 
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Exceptions  have  been  filed  on  behalf  of  the  surety  to  the  failure  of 
the  master  to  award  to  it  the  fund  received  from  the  railroad,  and  to 
the  awards  of  allowances  to  the  receiver  for  his  services  in  completing 
the  contract,  of  fees  to  counsel  for  the  receiver, ,  and  of  fees  to  the 
master  out  of  the  funds  claimed  by  the  surety.  Exceptions  have  been 
filed  on  behalf  of  the  receiver  and  the  American  Bridge  Company,  a 
claimant  for  mate^al,  to  the  award  to  the  surety  of  the  balance  of  the 
sum  received  from  the  city. 

The  learned  master  held,  under  the  authority  of  Prairie  State  Bank 
V.  United  States,  164  U.  S.  227,  17  Sup.  a.  142,  41  L.  Ed.  412,  and 
Henningsen  v.  U.  S.  Fidelity  &  Guaranty  Co.,  208  U.  S.  404,  28  Sup. 
Ct,  389,  52  L.  Ed.  547,  that  a  right  of  subrogation  arose  as  to  the 
reserved  fund  retained  by  the  city  and  paid  to  the  receiver,  in  favor 
of  the  surety,  by  reason  of  its  having  paid  into  court  for  the  payment 
of  claims  of  the  materialmen  the  full  amount  of  its  liability  under  its 
bond.  The  master  appears  to  have  overlooked  a  very  important'  dis- 
tinction between  the  facts  in  the  Prairie  Bank  Case  and  the  Henning- 
sen Case  and  those  in  the  case  at  bar. 

In  the  Prairie  Bank  Case  the  dispute  was  between  the  surety,  which 
had  entirely  completed  the  contract,  and  the  bank,  which  claimed  un- 
der an  assignment  by  a  contractor  all  moneys  due  by  the  government 
to  him.  So  far  as  appears,  there  were  no  othfer  claimants  against  the 
fund. 

In  the  Henningsen  Case  the  dispute  was  between  the  surety  and  a 
bank  which  held  a  similar  assignment.  The  surety  company  had  paid 
the  claimants  for  labor  and  material  in  full  under  the  provisions  of  a 
penal  bond  given  to  the  United  States  under  the  provisions  of  Act 
Aug.  13,  1894,  c.  280,  28  Stat.  278,  to  secure  the  payment  of  clahns 
for  labor  and  material.  So  far  as  appears,  there  were  no  other  claim- 
ants upon  the  fund. 

There  was  no  dispute  in  either  case  that  the  claims  of  those  protect- 
ed l^  the  surety's  bond  were  satisfied  in  full.  There  could  therefore 
be  no  doubt  of  the  application  of  the  principle  of  subrogation,  and  the 
question  was  as  between  the  equities  of  one  claiming  by  subrogation 
arising  when  the  bond  was  given  and  one  claiming  under  a  subsequent 
assignment  of  the  fund.  The  very  important  fact  was  present  in  each 
of  those  cases,  which  is  essential  to  one  of  the  fundamental  proposi- 
tions upon  which  the  right  of  subrogation  rests,  namely,  that  the  claim 
of  the  creditor  protected  by  the  surety's  bond  had  been  fully  satisfied, 
while  in  the  case  at  bar  the  indebtedness  of  the  contractor  to  the  ma- 
terialman protected  by  the  bond  given  to  the  city  is  not  fully  satisfied 
by  the  payment  into  court  of  the  amount  of  the  surety's  liability,  but 
these  creditors  have  received  out  of  that  fund  but  65  per  cent,  of  their 
claims,  and  if  the  fund  paid  to  the  receiver  by  the  city  is  awarded  to 
the  surety  it  will  be  to  tiieir  prejudice. 

[1]  "Subrogation  is  an  equity  called  into  existence  for  the  purpose 
of  enabling  a  party  secondarily  liable,  but  who  has  paid  the  debt,  to 
reap  the  benefit  of  any  securities  or  remedies  which  the  creditors  may 
hold  as  against  the  principal  debtor  and  by  the  use  of  which  the  party 
paying  may  thus  be  made  whole."    Bispluun's  Equity  (6th  Ed.)  p.  450., 
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It  rests  upon  purely  equitable  grounds,  and  will  not  be  enforced  against 
superior  equities.  Unless  the  surety  pays  the  debt  in  full,  he  is  not 
entitled  to  subrogation,  and  until  this  is  done  the  creditor  will  be  left 
in  full  possession  and  control  of  the  debt  and  the  remedies  for  its  en- 
forcement. 

It  must  not  be  enforced  to  the  detriment  of  equal  or  superior  equi- 
ties existing  in  other  parties,  nor  where  its  enforcement  would  operate 
to  the  prejudice  or  injury  of  the  creditor,  and  cannot,  therefore,  be 
insisted  upon  until  the  creditor  is  fully  paid  and  satisfied.  Dering  v. 
Earl  of  Winchelsea,  1  Leading  Cases  in  Equity,  114;  Kyner  v.  Kyner, 
6  Watts  (Pa.)  221;  Bank  v.  Potius,  10  Watts  (Pa.)  148;  Hoover  v. 
Epier,  52  Pa.  522;  Allegheny  National  Bank's  Appeal,  19  Wkly.  Notes 
Cas.  78;  Musgrave  v.  Dickson,  172  Pa.  629,  33  Atl.  705,  51  Am.  St. 
Rep.  765. 

[2]  In  the  present  case  the  creditors  protected  by  the  bond,  name- 
ly, the  materialmen,  have  not  been  paid  in  full.  They  are  entitled  .is 
creditors  of  the  contractor  to  look  for  payment  to  the  fund  paid  by 
the  city  and  the  railroad  to  the  receiver  upon  completion  of  the  con- 
tract, and,  until  they  are  paid  in  full,  the  surety  has  no  equity  superior 
to  theirs.  The  surety  is  merely  a  general  creditor  of  Peoples  Bros,  to 
the  extent  of  the  amount  which  it  paid  into  court,  thus  relieving  the 
contractor;  its  principal,  to  that  extent.  It  follows  that  the  master 
properly  awarded  to  the  receiver  the  sum  received  from  the  railroad 
for  the  general  creditors,  but  that  he  erred  in  awarding  the  sum  re- 
ceived from  the  city  to  the  surety.  This  sum  should  also  have  been 
awarded  to  the  receiver  for  general  creditors. 

There  is  no  apparent  reason  for  allowances  to  the  receiver  for  his 
services  and  fee  to  his  counsel  at  this  time.  These  claims  may  more 
properly  be  considered  upon  the  final  audit  of  the  receiver's  account. 

The  first,  second,  fifth,  sixth,  seventh,  and  eighth  exceptions  of  the 
Massachusetts  Bonding  &  Insurance  Company  are  dismissed,  and  its 
third  and  fourth  exceptions  are  sustained,  in  so  far  as  they  apply  to 
the  allowances  to  the  receiver  and  his  counsel  for  services  and  fee, 
respectively,  without  prejudice  to  the  presentation  of  such  claims  at 
the  audit  of  the  receiver's  accounts,  and  in  all  other  respects  the  said 
exceptions  are  dismissed. 

The  first  exception  on  behalf  of  the  receiver  is  dismissed,  as  its 
application  to  the  master's  report  is  not  apparent.  The  second  excep- 
tion is  sustained.  The  third,  fourth,  fifth,  and  sixth  exceptions  are  sus- 
tained, except  in  so  far  as  they  relate  to  the  master's  fee,  and  in  that 
respect  are  overruled. 

The  exceptions  filed  on  behalf  of  the  American  Bridge  Company 
are  sustained. 

It  is  ordered  that  the  awards  made  by  the  learned  special  master  be 
modified,  in  accorda^ice  with  this  opinion,  and  in  other  respects  the  re- 
port be  confirmed. 
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STANDARD  FASHION  CO.  v.  MAGRANB  HOUSTON  Ca  • 
(District  Court,  D.  Massachusetts.    March  9,  1918.) 

X.    SAI.E8  4=37 — CONSTBTTCnON  OT  CONTRACT — SAXE  OB  AOKNOT. 

A  contract  by  which  defendant,  a  mercantile  company,  was  In  terms 
designated  as  agent  for  sale  of  complainant's  patterns,  but  which  re? 
quired  defendant  to  pay  for  the  patterns  when  received  at  stated  prices, 
with  the  privilege  of  returning  those  unsold  each  six  months  at  a  reduced 
price  for  exchange,  held  one  of  sale,  and  not  of  agency. 
2.  Monopolies  «=5>17(2) — Clayton  Act — Restriciion  oh  CoMTErrnoN. 

A  contract  for  the  sale  of  patterns  to  a  retail  store  for  a  term  of 
years,  during  which  it  agreed  to  buy  and  keep  on  hand  a  certain  quan- 
tity at  all  times,  and  "not  to  sell  or  permit  to  be  sold  on  Its  premises 
during  the  term  of  the  contract  any  other  make  of  patterns  and  not  lo 
sell  Standard  patterns,  exc^t  at  label  prices,"  held  illegal  and  void,  at 
in  violation  of  aayton  Act,  i  3  (Comp.  St.  1916,  {  8835c). 

In  Equity.  Suit  by  the  Standard  Fashion  Company  against  the 
Magrane  Houston  Company.    Decree  for  defendant. 

Storey,  Thomdike,  Palmer  &  Dodge,  of  Boston,  Mass.,  for  plain- 
tiff. 

James  W.  Sullivan,  of  Ljmn,  Mass.,  for  defendant. 

JOHNSON,  Circuit  Judge.  November  25,  1914,  the  plaintiff  en- 
tered into  a  contract  with  the  defendant,  containing,  among  others, 
the,  following  provisions : 

"The  first  party  hereof  grants  to  second  party  an  agency  for  the  sale  of 
Standard  patterns  for  their  store  In  the  city  of  Boston,  state  of  Massachu- 
setts, for  a  term  of  two  years  from  date  hereof,  and  from  term  to  term 
thereafter  until  this  agreement  Is  terminated,  as  hereinafter  provided,  and 
agrees  to  sell  and  deliver  f.  o.  b.  New  Tork  or  at  Its  branch  ofilce  In  Boston, 
Mass.,  to  second  party.  Standard  patterns,  at  a  dlscoimt  of  50  per  cent  from 
retail  prices,  and  advertising  matter  at  the  prices  and  on  the  conditions 
named  on  the  reverse  side  hereof;  also  such  other  publications  as  may  be 
Issued  by  first  ijarty  at  regular  agents'  rates;  to  allow  second  party  to  re- 
turn discarded  patterns  semiannually  between  January  15th  and  February 
15th,  and  July  15th  and  August  15th,  in  exchange,  at  nine-tenths  cost,  for 
other  patterns  to  be  shipped  at  the  time  of  return  or  thereafter,  but  not  in 
exchange  for  other  goods  than  patterns.  Patterns  returned  for  exchange  must 
have  been  purchased  by  second  party  from  first  party  direct,  and  must  be  de- 
livered In  good  order  to  first  party  at  Its  general  ofiSce  In  New  York." 

In  consideration  of  the  above  the  second  party  agreed  to  purchase 
a  certain  number  of  Standard  fashion  sheets  and  handy  catalogues 
per  anniun  and  to  pay  transportation  charges  on  same,  and  on  all 
^foods  ordered  or  returned,  and  to  purchase  and  keep  on  hand  at  all 
times,  except  during  periods  of  exchange,  $1,000  value  in  Standard 
patterns,  at  the  net  invoice  prices,  and  to  pay  first  party  for  the  first 
order  of  pattern  stock  $500,  thirty  days  after  shipment  of  the  same, 
it  being  agreed  that  the  balance  of  the  purchase  price,  $500,  should 
remain  unpaid  as  a  standing  credit  during  the  continuance  of  the 
agreement  and  become  due  and  payable  at  its  termination,  upon  which 
sum  the  second  party  agreed  to  pay  interest  at  the  rate  of  3  per  cent, 
per  annimi  on  January  15th  of  each  year,  and  to  pay  for  all  other 

$s>For  otber  caan  aw  t»m*  topic  ft  KBT-NUMBBR  In  all  Kajr-Nombered  DlKesU  A  Indexes 
•Judgment  affirmed,  261  Fed,  S59. 
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purchases  on  or  before  the  15th  day  of  the  month  succeeding  the  date 
of  shipment. 
The  second  party  also  agreed — 

"not  to  sell  or  permit  to  be  sold  on  its  premises  during  tbe  term  of  tbe 
contract  any  other  make  of  patterns,  and  not  to  sell  Standard  patterns  except 
at  label  prices." 

The  contract  contained  this  provision  in  regard  to  its  temrina- 
tion: 

"Eitber  party  desirous  of  terminating  tbis  agreanent  must  glTe  the  otber 
party  3  montbs'  notice  in  writing  witliln  80  days  after  tbe  expiration  of  aar 
contract  period,  as  above  spedfled,  tbe  agency  to  (xmtinue  regularly  during 
sadi  tbree  months." 

No  notice  of  its  desire  to  terminate  the  contract  was  given  by  the 
defendant  to  the  plaintiff  within  30  days  after  the  expiration  of  the 
first  period  of  2  years  after  the  date  of  the  contract;  but  on  April 
7,  1917,  it  gave  to  the  plaintiff  notice  in  writing  of  its  decision  to 
terminate  the  sale  of  Standard  patterns  in  3  months  from  the  date 
of  the  notice,  and  about  the  1st  of  July,  1917,  discontinued  the  sale 
of  the  Standard  patterns  and  placed  on  sale  in  its  store  patterns  made 
by  the  McCall  Company. 

In  its  bill  the  plaintiff  prays  that  the  defendant  may  be  enjoined 
until  February  25,  1919,  the  earliest  date  at  which  it  claims  the  con- 
tract can  be  terminated — 

"from  advertising,  selling  or  distrlbnting  tbe  patterns,  periodicals,  catalogoeg 
and  other  literature  or  printed  matter  of  said  McCall  Company  or  any  pat- 
tern manufacturer  other  than  the  plaintiff,  and  from  using  its  store,  tmsiness, 
agents,  clerks,  parties  or  connections  to  further  advance  the  interests  oi 
the  said  McCall  Company  or  any  other  pattern  manufacturer  otber  than  the 
plaintiff,  and  from  i>ermlttlng  to  be  sold  at  said  store  during  the  term  aC  said 
contract,  and  imtil  the  aforesaid  date,  any  make  of  patterns  otber  than 
those  of  the  plaintiff." 

The  plaintiff  also  asks  to  be  awarded  "such  damages  as  may  be 
ascertainable." 
The  defendant  clsums: 

(1)  That  the  contract  was  terminated  on  July  7,  1917,  by  the  no- 
tice given  by  it  pn  April  7,  1917. 

(2)  That  the  contract  is  one  for  sale  and  that,  because  it  contains 
the  negative  covenant  "not  to  sell  or  permit  to  be  sold  on  the  prem- 
ises of  second  party  during  the  term  of  the  contract  any  other  make 
of  patterns,"  it  is  in  violation  of  Act  Oct.  15,  1914,  c.  323,  §  3,  38 
Stat.  731  (Comp.  St.  1916,  §  883Sc),  known  as  the  Clayton  Act. 

[1,  2]  I  find  that  the  defendant  did  not  give  notice  of  its  desire 
to  terminate  the  contract  in  accordance  with  its  provisions,  and  that 
it  would  continue  in  force  until  terminated  as  therein  provided,  unless 
it  can  be  successfully  attacked  by  the  defendant  as  unlawful  under 
section  3  of  the  Clayton  Act,  which  is  as  follows : 

"It  shall  be  unlawful  for  any  person  engaged  in  commerce,  in  the  oourae 
of  such  commerce,  to  lease  or  make  a  sale  or  contract  for  sale  of  goods, 
wares,  merchandise,  machinery,  supplies  or  other  c(Mnmoditie8,  whether  pat- 
ented or  unpatented,  for  use,  consumption  or  resale  within  the  United  States 
or  any  territory  thereof  or  the  District  of  Columbia  or  any  insular  possession 
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or  bther  place  nnder  tbe  Jurisdiction  of  the  United  ^ates,  or  fix  a  price 
charged  therefor,  or  discount  from,  or  rebate  upon,  such  price,  on  the  con- 
dition, agreement  or  understanding  that  the  lessee  or  purchaser  thereof  shall 
not  use  or  deal  in  the  goods,  wares,  merdiandlse,  machinery,  siqvUes  or 
other  commodities  of  a  competitor  or  competitors  of  the  lessor  or  seller,  where 
the  effect  of  such  lease,  sale,  or  contract  for  sale  or  such  condition,  agreement 
OT  understanding  may  be  to  substantially  lessen  competition  or  tend  to  create 
a  monopoly  In  any  line  of  commerce." 

If  an  agency  only  were  created  by  the  contract  in  question  it  is 
clear  that  the  provisions  of  this  act  would  not  apply,  because  by.  its 
terms  it  is  made  applicable  only  to  leases,  sales  or  contracts  for  sale. 
Although  tfie  plaintiff,  by  the  terms  of  the  contract,  grants  to  the  de- 
fendant an  agency  for  the  sale  of  Standard  patterns,  the  court  will 
search  beneaSi  the  language  employed  to  discover  the  real  nature 
of  the  contract  and  will  place  its  own  construction  upon  it  without 
reference  to  its  characterization  by  the  parties  themselves. 

The  plaintiff  in  fact  agreed  to  sell  and  deliver  to  the  defendant— 

"Standard  patterns  at  a  discount  of  80  per  coit  from  retail  prices  and  ad- 
vertising matter  at  the  prices  and  'on  the  conditions  named  •  •  •  also 
snch  other  publications  as  may  be  issued  by  first  party  at  regular  agents' 
rates." 

AH  transportation  charges  and  expenses  of  sale  were  to  be  paid 
by  the  defendant.  No  accounting  by  the  defendant  to  the  plaintiff 
was  required.  While  the  defendant  had  the  right  to  return  discarded 
patterns  between  January  15th  and  February  15th,  and  between  July 
15th  and  August  15th  in  each  year,  and  could  receive  in  exchange 
nine-tenths  of  their  cost  in  other  patterns,  there  is  nothing  in  the 
contract  to  compd  it  to  make  the  exchange,  and  patterns  which  are 
returned  for  exchange  must  have  been  purchased  by  the  second  party 
from  first  party  direct. 

One-half  the  contract  price  to  be  paid  for  the  first  order  of  pat- 
terns was  entered  upon  the  books  of  the  plaintiff  company  as  an  ob- 
ligation which  the  defendant  was  to  pay  at  the  termination  of  the 
contract,  and  upon  which  it  agreed  to  pay  interest  yearly.  No  con- 
dition was  to  be  performed  by  the  defendant  before  the  title  to  the 
patterns  delivered  would  vest  in  it,  and  the  fact  that  the  defendant 
could  return  discarded  or  unsold  patterns  in  no  way  prevented  the 
title  to  the  patterns  from  vesting  absolutely  in  the  defendant.  While 
the  defendant  agreed  to  return  unsold  patterns  at  the  termination 
of  the  contract,  yet  this  right  of  return  was  evidently  inserted  for  its 
benefit  rather  thian  to  insure  the  return  of  patterns  to  the  plaintiff, 
for  the  contract  provides: 

"That  neglect  to  return  the  pattern  stock  within  two  weeks  after  expiration 
of  three  months  notice  shall  relieve  first  party  from  all  obligation  to  redeem 
the  same." 

That  it  was  the  intent  and  understanding  of  the  parties  to  the  con- 
tract that  this  return  of  unsold  patterns  constituted  a  repurchase  by 
the  plaintiff,  plainly  appears  from  the  typewritten  section  which  ap- 
pears upon  the  back  of  the  contract,  by  which  it  is  provided  that  iti 
case  the  premises  of  the  defendant  company  or  a  substantial  part 
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of  the  same  should  be  sold,  the  defendant  company  should  have  fljf 
privilege  of  terminating  the  contract,  and  "may"  then  deliver  its  stock 
of  patterns  to  the  plaintiff  "for  repurchase  under  the  repurchase  clause 
of  this  contract." 

It  will  be  noted  that. the  defendant  is  not  compelled  by  this  pro- 
vision to  return  its  unsold  stock,  but  that  it  "may  deliver"  the  same 
to  the  plaintiff  "for  repurchase."  The  purpose  of  the  whole  contract 
is  plainly  to  sell  patterns  at  a  reduced  rate  to  the  defendant  on  the 
condition  that  it  will  resell  at  the  retail  prices  fixed  by  the  plaintiff, 
and  also  refrain  from  sellmg  the  goods  of  any  other  pattern  manu- 
facturer. The  credit  extended  for  one-half  the  purtiiase  price  of 
the  original  order  for  patterns  is  intended  to  serve  the  purpose  of 
holding  the  defendant  to  its  contract 

The  reports  of  the  judiciary  committees  of  the  House  of  Repre- 
sentatives and  the  Senate  accompanying  the  Clayton  Act  were  in- 
troduced in  evidence  for  the  purpose  of  showing  that  it  was  not  the 
intent  of  Congress  to  include  "exclusive  agencies"  within  the  scope 
of  the  act.  They  contain  this  statement  relative  to  the  purpose  of 
the  act: 

"It  not  only  does  not  prohibit  or  forbid  exclusive  agencies,  bat  on  the  con- 
trary It  in  no  way  whatsoever  relates  to  agencies,  properly  so  termed." 

It  will  be  noticed  that  the  committees  were  very  careful  to  state 
that  only  "agencies,  properly  so  termed,"  are  excluded  from  the 
provisions  of  the  act. 

I  do  not  think  the  contract  estabUshes  an  agency,  "properly  so 
termed,"  although  it  is  made  to  assume  this  aspect  in  some  of  its  fea- 
tures, but  that  it  is  a  contract  for  sale ;  and  in  this  view  I  find  sup- 
port in  the  recent  opinion  of  the  Supreme  Court  in  Straus  et  al.  v. 
Victor  Talking  Machine  Co.,  243  U.  S.  490,  37  Sup.  Ct.  412,  61  L. 
Ed.  866,  L.  R.  A.  1917E,  11%,  Ann.  Cas.  1918A,  955,  and  of  Circuit 
Judge  Knappen  in  Ford  Motor  Co.  v.  Union  Motor  Sales  Co.  et  al., 
244  Fed.  156,  156  C.  C.  A.  584. 

Counsel  for  the  plaintiff  relies  upon  Wilcox  &  Gibbs  Co.  v.  £wing, 
141  U.  S.  627,  12  Sup.  Ct.  94,  35  L.  Ed.  882,  as  decisive  of  the  ques- 
tion whether  the  contract  was  one  of  agency  or  one  for  sale;  but  ad- 
mitting under  the  authority  of  this  case  that  the  defendant  was  creat- 
ed an  agent  for  certain  purposes,  it  is  also  nevertheless  true  that 
the  contract  contained  an  agreement  for  an  absolute  sale  of  patterns 
and  the  plaintiff's  publications  to  the  defendant  as  its  agent. 

If  the  contract  is  one  for  sale,  is  it  unlawful  under  the  Clayton 
Act  because  its  effect  "may  be  to  substantially  lessen  competition  or 
tend  to  create  a  monopoly"  ? 

Neither  the  Supreme  Court  nor  any  other  court  of  last  resort  has 
yet  passed  upon  section  3  of  the  Clajrton  Act. 

The  cases  from  state  courts  that  have  been  cited  by  the  plaintiff 
were  all  decided  before  the  passage  of  the  Clayton  Act  and  all  dealt 
with  the  construction  of  a  state  statute,  and  'therefore  afford  no  as- 
sistance in  the  construction  of  a  statute  which  is  declared  to  be  sup- 
plemental to  the  Sherman  Act  (Act  July  2,  1890,  c.  647,  26  Stat  209), 
after  a  construction  had  been  placed  by  the  Supreme  Court  upon 
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that  act  by  which  the  restraint  of  trade  prohibited  by  it  was  declared 
to  be  an  unreasonable  restraint. 

In  Great  Atlantic  &  Pacific  Tea  Co.  v.  Cream  of  Wheat  Co.,  227 
Fed.  46,  141  C.  C.  A.  594,  the  court  had*  under  consideration  section 
2  of  the  Cla)rton  Act,  which  deals  with  discriminations  between  dif- 
ferent purchasers  in  the  sales  of  commodities  and  makes  such  dis- 
criminations unlawful — 

*^-here  the  effect  of  such  discrimination  may  be  to  substantially  lessen  com- 
petition or  tend  to  create  a  monopoly  In  any  line  of  commerce." 

The  last  clause  of  the  section,  however,  provides : 

"That  nothing  herein  contained  shall  prevent  persons  engaged  In  selling 
goods  •  •  •  from  selecting  their  own  customers  in  bona  fide  transactions 
and  not  In  restraint  of  trad&" 

The  court  there  held  that  it  was  not  unlawful  for  the  Cream  of 
Wheat  Company  to  refuse  to  sell  its  product  to  retailers  and  con- 
fine its  sales  exclusively  to  wholesalers,  and  held  that  "neither  the 
Sherman  Act,  nor  any  decision  of  the  Supreme  Court  construing 
the  same,  nor  the  Clayton  Act,  has  changed  the  law  in  this  partic- 
ular," and  found  it  unnecessary  to  go  into  a  consideration  of  the 
Clayton  Act,  which  was  discussed  by  District  Judge  Hough  when  the 
case  was  before  him,  and  whose  opinion  in  224  Fed.  566,  is  cited  up- 
on the  brief  of  counsel  for  the  plaintiff. 

In  Motion  Picture  NPatents  Co.  v.  Universal  Film  Manufacturing 
Co.,  235  Fed.  398,  148  C.  C.  A.  660,  it  was  claimed  in  the  Circuit 
Court  that  the  contract  there  under  consideration  was  unlawful  be- 
cause in  violation  of  section  3  of  the  Clayton  Act,  and  Judge  Hand 
said: 

"If  the  prohibitions  of  the  Clayton  Act  mean  anything  at  all,  this  case  falls 
within  tb6m,  and  the  restrictions  as  to  nse  of  films  other  than  complainant's 
with  the  projecting  machines  are  therefore  void. 

"Indeed,  the  'report  of  the  Judiciary  Committee  of  the  House  concerning 
the  Clayton  Act  shows  that  its  purpose  la  to  readi  the  film  monopoly." 

When  the  case  reached  the  Supreme  Court,  however,  it  was  de- 
cided upon  other  grounds,  the  court  stating  its  conclusion  as  follows 
(243  U.  S.  502,  517,  37  Sup.  Ct.  416,  421  [61  I,.  Ed.  871,  h.  R.  A. 
1917E,  1187,  Ann.  Cas.  1918A,  959]): 

"Onr  conclusion  renders  it  unnecessary  to  make  the  application  of  this 
Btatate  to  the  case  at  bar  which,  the  Circuit  Court  of  Appeals  made  of  It ;  but 
it  must  be  accepted  by  na  as  a  most  persuasive  exinresslon  of  the  public  policy 
of  our  ootmtry  with  respect  to  the  question  before  jxa." 

In  the  dissenting  opinion  of  Mr.  Justice  Holmes  he  also  'leaves 
on  one  side  the  question  of  the  effect  of  the  Clayton  Act." 

In  Coca-Cola  Co.  v.  J.  G.  Butler  &  Sons  (D.  C.)  229  Fed.  224,  Judge 
Trieber  found  that  the  refusal  of  the  Coca-Cola  Company  to  sell  its 
S3rrup  for  bottling  to  other  than  its  licensed  bottlers  and  permit  such 
parties  to  use  its  trade-mark  in  connection  with  the  bottled  product 
was  not  a  violation  pf  the  Clayton  Act,  in  view  of  the  possibility  of 
adulteration  and  the  hardship  to  the  manufacturer  in  maintaining 
264] 
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such  supervision  over  the  bottling  as  it  deemed  necessary  if  required 
to  sell  to  every  intending  purchaser. 

In  Pictorial  Review  Co.  v.  Curtis  Publishing  Co.,  255  Fed.  206, 
decided  June  23,  1917,  Judge  Hand  found  that  the  Curtis  Publishing 
Company  had  established  a  system  for  the  promotion  of  the  sale  oi 
its  publications  by  forming  a  "league  of  Curtis  salesmen,"  and  that 
a  restricticm  in  its  contract  with  district  agents  or  wholesalers  of 
the  defendant's  publications  that  they  should  not  sell  to  the  Curtis 
newsboys  publications  other  than  those  of  the  defendant  without 
first  obtaining  the  defendant's  approval,  was  not  in  violation  of  the 
Clayton  Act;  but  his  decision  was  placed  upon  the  ground  that  the 
league  of  newsboys  had  been  formed  by  the  Curtis  Company  through 
its  "ingenuity,  labor  and  capital,"  and  that  the  complainant  was  at- 
tempting to  secure  a  preliminary  injunction  in  order  that  it  might 
avail  itself  of  the  plaintiff's  system  for  the  sale  of  its  own  publica- 
tion, and  that  in  making  this  attempt  the  complainant  is  itself  en- 
gaging in  unfair  trade.  He  intimates  in  the  following  language, 
however,  what  his  opinion  might  be  if  nothing  but  a  sale  were  in- 
volved : 

"If  nothing  bnt  a  sale  were  InTolved,  I  might  support  plaintiff's  contention 
that  defendant  has  violated  the  Clayton  Act  by  prerentlng  these  wholesale 
dealers  from  selling  the  Pictorial  Review  through  subdealers  and  boys." 

In  United  States  v.  United  Shoe  Machinery  Co.  (D.  C.)  234  Fed. 
127,  ISO,  District  Judge  Trieber,  after  having  quoted  part  of  the 
opinion  of  the  Supreme  Court  in  the  Standard  Oil  Company  Case, 
221  U.  S.  1,  31  Sup.  Ct.  502,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834. 
Arm.  Cas.  1912D,  734,  discusses  the  Clayton  Act  as  follows : 

"On  the  other  hand,  the  act  now  under  consideration.  Instead  of  nslng  the 
generic  words  of  the  Sherman  Act,  In  plain  and  unequivocal  language  states 
what  acts  shall  be  unlawful,  if  they  'substantially  lessen  competition  or  tend  to 
create  a  monopcriy.'  This  being  the  case,  the  presumption  Is,  not  that  Con- 
gress Intended  that  the  construction  of  the  Sherman  Act  should  control,  bat, 
on  the  contrary,  that  it  should  not  control.  Had  Congress  Intended  that  the 
construction  placed  upon  the  Sherman  Anti-Trust  Act  In  those  cases  sboiUd 
apply  to  the  Clayton  Act,  it  would  have  used  the  same  or  like  generic  worts. 
Instead  of  defining  what  acts  shall  be  unlawful,  tf  the  natural  result  of  sucb 
acts  tends  to  substantially  lessen  competition  or  create  a  mon<H>oly  In  any  line 
of  commerce.    •     •    • 

"Evidently  Congress  was  not  satisfied  to  only  prohibit  actual  lessening  of 
competition,  or  monopolizing,  bnt  to  make  It  unlawful  for  any  person  to  do 
those  acts,  which  may  put  it  in  his  power  to  do  so." 

The  Cla)rton  Act  is  entitled: 

"An  act  to  suppl^nent  existing  laws  against  unlawful  restraints  and  mo- 
nopolies and  for  other  purposes." 

The  report  of  the  Senate  committee  of  the  judiciary  upon  the  bill 
contains  tiie  following  statement  of  its  purpose : 

"Broadly  stated  the  bf.ll  In  Its  treatment  of  unlawful  restraints  and 
monoi>ollefl  seeks  to  prohlMt  and  make  unlawful  certain  trade  practices, 
which  as  a  rule  singly  and  in  themselves  are  not  covered  by  the  act  of  Jul}' 
2,  1880,  or  other  existing  anti-trust  acts,  and  tiiua  by  making  these  practtoes 
Illegal,  to  arrest  the  creatl<m  of  trusts,  consplrades  and  monopoUes  In  tbelr 
Inc^iencgr  and  befon  oonnunmatlon." 
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While  the  Clayton  Act  reaffirms  the  general  terms  of  the  Sherman 
Act  as  construed  ^  the  United  States  Supreme  Court  in  the  Stand- 
ard Oil  Company  Case,  supra,  and  American  Tobacco  Company  Case, 
221  U.  S.  106,  31  Sup.  Ct.  632,  55  L.  Ed.  663,  it  goes  further  and 
deals  in  specific  terms  with  certain  acts  and  practices  which'  are  de- 
clared by  it  to  be  unlawful  if  their  effect  may  be  "to  substantially 
lessen  competition  or  tend  to  create  a  monopoly." 

The  court  is  not  to  inquire  into  the  wisdom  of  such  legislation, 
and  in  Standard  Manufacturing  Co.  v.  United  States,  226  U.  S.  20, 
49,  33  Sup.  Ct.  9,  57  JU  Ed.  107,  its  duty  is  clearly  stated  by  Mr. 
Justice  McKenna: 

"The  law  Is  Its  own  measure  of  right  and  wrong,  and  what  It  permits,  or  for- 
bids, and  the  Jadgmeot  of  the  courts  cannot  be  set  up  against  It  In  a  supposed 
accommodation  of  Its  policy  with  the  good  intentions  of  parties,  and  it  may 
be,  of  some  good  results." 

I  am  satisfied  with  the  reasoning  of  Judge  Trieber  that  Congress, 
with  the  full  knowledge  of  the  construction  which  had  been  placed 
upon  the  Sherman  Act  by  the  Supreme  Court,  did  not  intend  that 
the  same  construction  should  be  placed  upon  the  specific  terms  of 
the  Clayton  Act;  for  it  chose  to  define  the  lessening  of  competition 
which  it  declared  to  be  unlawful,  and  to  do  this  used  the  word  "sub- 
stantially" to  make  it  apparent  that  a  real,  as  opposed  to  an  imag- 
inary or  fanciful  lessening  of  competition,  was  intended. 

Doubtless  a  substantial  lessening  of  competition  would  amount  to  an 
unreasonable  restraint  of  trade;  but  I  do  not  think  it  is  the  duty  of 
the  court  to  furd  this  before  it  can  pronounce  a  contract  unlawful, 
the  effect  of  which  it  has  found  may  be  to  "substantially  lessen  com- 
petition." The  reports  of  the  committees  of  both  houses  of  Congress, 
as  well  as  the  legislative  history  of  the  bill,  show  the  intent  of  Con- 
gress to  protect  the  public  from  practices  which  it  believed  to  be 
inimical  to  the  public  good  by  preventing  these  practices  from  being 
put  in  operation. 

I  think,  therefore,  it  is  the  duty  of  the  court  to  deternline  whether 
or  not  the  contract  has  provided  means  for  a  real  or  substantial  les- 
sening of  competition,  irrespective  of  what  use  has  been  or  is  being 
made  of  these  means. 

By  the  use  of  the  word  "may"  the  intent  is  manifest  to  deal  with 
the  potential  evil  which  a  contract  may  contain,  and  to  make  the 
attempt  to  substantially  lessen  competition  unlawful. 

The  contract  must  be  considered  as  part  of  a  widely  extended 
system  and  a  conclusion  reached  as  to  the  legality  of  the  system. 
There  are  in  the  United  States  and  Canada  about  52,000  so-called 
pattern  agencies,  and  of  these  the  plaintiff  and  two  other  companies 
allied  with  it  tfirough  a  common  holding  company  control  about  20,000, 
with  all  of  whom  a  contract  like  the  one  we  are  considering  is  in  force. 

TTie  contract  by  its  terms  destroys  all  competition  in  the  sale  of 
patterns  and  establishes  a  complete  monopoly  in  the  territory  which 
it  covers — a  large  retail  dry  goods  store  at  the  comer  of  Temple 
Place  and  Washington  street,  in  the  center  of  the  dry  goods  district 
of  a  large  city. 
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The  plaintiff  has  made  a  contract  containing  a  like  negative  cove- 
nant with  R.  H.  White  Company,  whose  store  is  nearly  opposite  the 
defendant's  store  upon  Washington  street,  both  of  which  stores  the 
plaintiff  claims  are  very  desirable  locations  for  the  sale  of  its  pat- 
terns, because  goods  are  sold  there  from  the  piece  for  the  manufac- 
ture of  women's  and  children's  clothing  by  use  of  patterns. 

If  the  plaintiff  could  make  a  contract  like  the  one  under  considera- 
tion with  all  the  proprietors  of  retail  dry  goods  stores  in  this  district, 
it  would  have  a  complete  monopoly  of  the  sale  of  patterns  in  it,  and 
there  is  nothing  in  the  contract  to  prevent  it  doing  this,  or  even  cov- 
ering the  whole  state  of  Massachusetts  or  the  whole  country.  If 
there  were  but  one  dry  goods  store  in  a  village  and  the  plaintiff  could 
make  this  contract  with  the  proprietor  of  that  store,  it  would  secure 
a  practical  monopoly  of  the  pattern  business  in  that  village, 

I  am  of  the  opinion  that  the  negative  covenant  in  the  contract  is 
prohibited  by  the  Clayton  Act,  and  therefore  that  the  bill  should  be 
dismissed,  with  costs  to  the  defendant. 

A  decree  in  accordance  with  the  above  may  be  submitted. 


UNITEJD  STATES  v.  FUNG  SAM  WINO  et  at 
(District  Court,  N.  D.  Callfonila,  First  Division.    March  21,  IMS.) 

Na  6886. 

1.  AuENS  4=»27 — Qhinese  E2XCI.XT6IOR  Act — PKEiNVESTiaAxioN  or  Cimm  or 

Chinese  Pbbbon  to  be  Merchant. 

Under  the  Chinese  Exclusion  Acts  (Comp.  St  1916,  {  4324),  the  Depart- 
ment of  Labor  was  authorized  to  promulgate  its  rule  for  the  Investigation. 
In  advance  of  Iiis  departure,  of  the  claimed  mercantile  statns  of  a  Chinese 
person  desiring  to  go  abroad  temporarily,  and  to  require  such  person  to 
furnish  with  his  application  the  names  of  two  witnesses  able  to  testify 
that  for  one  year  preceding  proposed  departure  the  applicant  had  been 
engaged  in  mercantile  pursuit  named,  so  the  securing  of  approval  of  tiw 
application  of  one  not  entitled  would  work  a  fraud  on  the  government 

2.  Conspiracy  €=>33 — To  Defraud  Government. 

A  conspiracy  to  secure  the  approval  of  the  application  of  a  Chinese  pfr- 
Bon,  desiring  temporarily  to  go  abroad,  for  preinvestigatlon  of  his  claimed 
mercantile  status,  when  he  is  not  entitled  to  the  same,  is  a  violation  of 
Criminal  Code,  $  37  (Comp.  St.  1916,  |  10801),  denoundng  conspiracies  to 
defraud  the  government 
8.  Conspiracy  ^=>43(10) — Chinese  Persons — Offenses — ^Indictment. 

An  Indictment  alleging  that  defendants  conspired  to  secure  the  ap- 
proval of  the  application  of  a  Chinese  person  desiring  to  go  abroad  for 
preinvestigatlon  of  his  claimed  mercantile  statns  held.  In  view  of  the  re- 
quirement of  the  rule  ofthe  Department  of  Labor  that  application  should 
be  made  30  days  before  proposed  departure,  and  the  CSilnese  Bxdusion 
Acts  (Comp.  St  1916,  i  4324),  to  be  Insufficient  as  it  merely  alleged  defend- 
ants knew  the  applicant  had  not  been  a  merchaDt  for  one  year  before 
bis  application. 

Fiuig  Sam  Wing,  alias  Sam  Fong,  and  others,  were  indicted,  charged 
with  conspiracy  to  defraud  the  United  States  by  securing  from  the 
Commissioner  of  Immigration,  etc.,  approval  of  the  application  of 

4=>For  oUier  cases  bm  sam*  topio  *  KBT-NUMBER  In  aU  Key-Numberad  Dlgeata  a  Isdoa 


Digitized  by 


Google 


UNITED  STATES  V.  FUNO  SAH  WINQ  601 

Fung  Sam  Wing  for  preinvestigation  of  his  claim  that  he  was  a  dom- 
iciled merchant.    On  demurrer  to  the  indictment.     Sustained. 

John  W.  Preston,  U.  S.  Atty.,  and  Casper  A.  Ombaun,  Asst.  U. 
S.  Atty.,  both  of  San  Francisco,  Cal. 

John  T.  Thornton  and  Heim  Goldman,  both  of  San  Francisco,  Cal., 
for  defendants. 

DOOLING,  District  Judge.  The  defendants  are  charged  with  a 
conspiracy  to  defraud  the  United  States  by  securing  from  the  Com- 
missioner of  Immigration  at  Angel  Island  for  Fung  Sam  Wing,  a 
Chinese  person,  claiming  to  be  a  merchant  domiciled  in  this  country, 
the  approval  of  the  application  of  said  Fung  Sam  Wing,  pursuant  to 
the  provisions  of  rule  15  of  the  Department  of  Labor,  governing  the 
admission  of  Chinese,  for  the  preinvestigation  of  his  claim  that  he  was 
such  domiciled  merchant,  with  the  intent  that  said  application  should, 
when  approved,  enable  the  said  Fung  Sam  Wing  to  go  abroad  and 
return  to  the  United  States  without  difficulty,  because  of  his  approved 
status  as  such  domiciled  merchant. 

The  indictment  further  avers  that  a  lawfully  domiciled  Chinese 
merchant,  within  the  meaning  of  the  Chinese  Exclusion  Laws  (Act 
Nov.  3,  1893,  c.  14,  §  2,  28  Stat.  8  [Comp.  St.  1916,  §  4324]),  is  a 
Chinese  person  who,  for  at  least  one  year  immediately  preceding 
the  date  of  the  application  for  a  preinvestigation  of  his  status,  had 
been  engaged  in  the  occupation  of  a  merchant  and  had  not  performed 
any  manual  labor,  except  such  as  was  necessary  in  the  conduct  of  his 
business  as  such  merchant.  It  is  then  averred  that  the  said  Fung 
Sjim  Wing  was  not,  as  defendants  well  knew,  a  lawfully  domiciled 
merUiant,  within  the  meaning  of  the  Chinese  Exclusion  Laws,  at  the 
time  of  his  said  application ;  that  is  to  say,  a  Chinese  person  who  had 
been  engaged,  for  a  least  one  year,  immediately  preceding  the  date 
of  the  said  application,  in  the  occupation  of  a  merchant,  and  had  not 
performed  any  manual  labor,  except  such  as  was  necessary  in  the  con- 
duct of  his  sjud  occupation.  The  indictment  then  charges  the  com- 
mission of  certain  overt  acts  in  furtherance  of  the  conspiracy. 

[1,  2]  The  Chinese  Exclusion  Law  provides  that  the  term  "mer- 
chant," as  employed  therein,  shall  have  the  following  meaning  and 
none  other: 

"A  merchant  la  a  person  eiigaged  In  buying  and  selling  merchandise,  at  a 
fixed  place  of  bnslnesa,  wblch  business  Is  conducted  In  bis  name, '  and  who 
daring  the  time  be  dalms  to  be  engaged  as  a  merchant,  does  not  engage  In 
the  performance  of  any  manual  labor,  except  such  as  is  necessary  •  «  • 
as  sncb  merchant" 

Here  is  found  no  mention  of  the  continuance  of  this  status  for  a 
year  or  any  other  period.  The  same  act,  however,  declares  (the  dec- 
laration following  immediately  the  language  quoted): 

"Where  an  application  Is  made  by  a  Cbinaman  for  entrance  into  the  United 
States  on  the  ground  that  he  was  formerly  engaged  In  this  country  as  a 
merchant,  be  shall  establish  by  the  testimony  of  two  credible  witnesses, 
other  than  Chinese,  the  fact  that  he  conducted  such  business  as  hereinbefore 
defined  tm  at  least  one  year  before  Ills  departure  from  the  United  States, 
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and  that  daring  sadi  year  be  was  not  encased  in  ttie  polTormance  ol  ur 
manual  labor,  except  sack  aa  was  necessary  In  tlie  condnct  of  bis  bnalness  u 
such  merchant,  and  In  defttolt  of  such  proof  shall  be  tefosed  landing." 

The  act  also  authorizes  the  Department  of  Labor  to  make  such  rale? 
and  regulations,  not  inconsistent  with  the  laws  of  the  land,  as  it  may 
deem  necessary  and  proper  to  carry  the  laws  into  effect 

Pursuant  to  this  authority,  and  in  order  to  avoid  delay  in  securing 
admission  upon  the  return  of  a  Chinese  merchant  to  this  country,  the 
Department  of  Labor  promulgated  rule  15,  providing  for  the  inves- 
tigation in  advance  of  his  departure  of  the  daimed  mercantile  status 
of  a  Chinese  person  who  desires  to  go  abroad  temporarily.  This  rule 
provides  that  such  person  may  ms^e  application  upon  a  prescribed 
form  for  such  investigation,  which  application  must  be  filed  at  least 
30  days  prior  to  the  date  of  proposed  departure. 

In  the  application  must  be  furnished  the  names  and  addresses  of  tvo 
(or  more)  credible  witnesses  other  than  Chinese,  who  are  able  and  will- 
ing to  testify  of  their  own  knowledge  that  f6r  at  least  one  year  imme- 
diately preceding  the  date  of  proposed  departure,  the  applicant  has 
been  engaged  exclusively  in  the  pursuit  named  by  him.  The  officer 
to  whom  the  application  is  made  shall  examine  the  applicant,  such 
witnesses  as  he  shall  produce,  and  such  other  witnesses  as  may  be 
necessary. 

If  the  officers  are  satisfied  that  the  applicant  is  such  Chinese  mer- 
chant as  is  entitled  to  leave  the  country  and  return,  the  a{^lication  is 
approved  in  writing,  and  upon  the  production  of  such  approved  appli- 
cation, when  the  applicant  returns  from  abroad,  he  shall  in  the  lan- 
guage of  the  rule  "be  promptly  admitted  without  further  examination 
or  investigation." 

I  have  no  doubt  that  the  rule  is  one  which  the  Department  of  Labor 
has  the  power  to  make  under  the  law,  and  that  the  securing  of  an  ap- 
proved application  by  one  not  dititled  thereto  would  be  a  fraud  upon 
the  government.  It  would  also  be  an  offense  imder  section  37  of  the 
Criminal  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1096  [Comp.  St. 
1916,  §  10201])  for  two  or  more  persons  to  conspire  to  defraud  the 
government  by  fraudulently  securing  such  an  approval  for  one  not  en- 
titled to  it.  So  that  the  offense  attempted  to  be  charged  here  is  one 
that  might  well  be  committed.  It  does  not  seem  to  me,  however,  that 
the  present  indictment  states  an  offense,  if  we  bear  in  mind  the  prow- 
sions  of  the  act  and  the  rule  above  cited. 

[3]  The  act  requires  of  a  returning  merchant  proof  that  he  was 
such  for  at  least  one  year  immediately  preceding  his  departure.  The 
rule,  based  thereon,  requires  the  naming  of  at  least  two  witnesses  by 
the  applicant  for  preinvestigation,  who  will  testify  that  he  was  a  mer- 
chant for  at  least  one  year  immediately  preceding  the  date  of  proposed 
departure.  This  application  must  be  filed  at  least  30  days  prior  to  the 
date  of  the  proposed  departure. 

The  indictment,  however,  charges  that  the  conspirai^  was  to  se- 
cure the  approval  of  ain  application  fraudulently,  because  the  applicant 
had  not  been  a  merchant  for  one  year  preceding  the  date  of  his  ap- 
plication, and  that  the  witnesses  well  knew  that  he  had  not  been  a 
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merchant  as'ddined  by  the  statute  for  a  period  of  one  year  immediate- 
ly prior  to  the  date  of  his  application.  But  this  fact  might  well  be  true, 
and  still  no  fraud  committed  or  attempted,  as  neither  the  law  nor  the 
rule  requires  proof  of  the  existence  of  the  mercantile  status  for  a 
year  prior  to  the  date  of  the  application,  but  for  a  year  prior  to  the  date 
of  the  proposed  departure,  which  by  the  very  terms  of  the  rule  must 
be  at  least  30  days  subsequent  to  the  date  of  the  application. 

Of  course,  the  portion  of  the  indictment  charging  the  forming  and 
existence  of  the  conspiracy  is  not  aided  by  the  statement  of  the  com- 
mission of  the  overt  acts. 

The  demurrer  to  the  indictment  will  therefore  be  sustained. 


In  re  SOLOMON  &  JOHNSON. 

(District  Court,  JO.  D.  Ulcbigan,  N.  D.    October.  191&) 

No.  4S8. 

1.  CoTJBTB  «=93txi(19) — VixMaanovs — ^What  IiAW  Governs. 

Under  Bankruptcy  Act  July  1,  189S,  {  6  (Oomp.  SL  {  9590),  providing 
tbat  exemptions  allowed  to  tmnkrupts  by  tlie  state  laws  shall  not  be 
affected,  the  bankruptcy  conrt,  in  determining  the  nature  and  amount  ot 
the  exemptions  to  whldi  the  bankrupts  are  entitled,  will  follow  and 
adopt  the  laws  of  the  state  of  the  bankrupts'  residence. 

2.  ExMtpnoNs  «=961 — Paktwbbs — Right  to. 

Under  Comp.  Laws  Mich.  1897,  {  10322,  and  before  the  enactment  ol 
the  Uniform  Partnership '  Act,  each  partner  was  entitled  to  exemptions 
ont  of  the  partnership  assets  to  the  same  extent  and  in  the  same  man- 
ner as  If  he  were  carrying  on  business  as  an  individual. 

8.  SzEKpnoirs  9=>61 — Pabtnsbb — Bioht  to  Exkuptions. 

Where  Michigan  partners  were  entitled  to  exemptions  in  the  part* 
nershlp  assets,  under  Cktrnp.  Laws  Mich.  1897,  {  10322,  the  right  of  the 
partners  to  exemptions  cannot  t>e  denied  on  the  theory  that  one  of  the 
partners  had  drawn  from  the  firm  assets  a  larger  share  than  he  was  en- 
titled to,  for  the  other  partner  was  not  objecting,  and  creditors  ooold  not 
urge  such  objections. 
4.  Bankbuftct  «=>898@) — Exkmphorb — Sai«. 

Where  each  partner  was  entitled  to  exemptions  in  the  stock  ownea 
by  the  partnership,  held,  tbat  the  partners'  sale  of  the  exemptions  be- 
-    fore  bankruptcy  was  valid,  and  the  purchaser  was  entitled  to  enforce 
bis  rights  Ih  the  bankruptcy  proceedings. 

In  Bankruptcy.  In  the  matter  of  Solomon  &  Johnson,  bankrupts. 
Petition  to  review  an  order  of  the  referee  refusing  to  set  aside  to 
the  petitioner,  as  assignee  of  the  bankrupt,  certain  exemptions.  Or- 
der set  aside,  and  cause  remanded  for  further  proceedings. 

I.  S.  Canfield,  or  Alpena,  Mich.,  for  petitioner. 

Lewis  J.  Weadock,  of  Bay  City,  Mich.,  for  objecting  creditors. 

TUTTIyE,  District  Judge.  This  is  a  petition  to  review  an  order 
of  the  referee  in  bankruptcy  refusing  to  set  aside  to  the  petitioner, 
as  assignee  of  the  bankrupts,  certain  exemptions,  on  the  ground  that 
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such  bankrupts  were  not  entitled  thereto  as  against  creditors  of  the 
partnership. 

The  bankrupts  were  copartners  engaged  in  the  grocery  business 
at  Alpena,  Mich.,  under  the  firm  name  of  Solomon  &  Johnson.  One 
of  the  partners  contributed  a  larger  amount  of  cash  than  the  other, 
although  they  agreed  to  share  equally  in  the  profits;  the  superior 
experience  and  Imowledge  of  one  of  the  partners  being  considered  as 
the  equivalent  of  the  difference  in  the  money  actually  invested.  It 
was  agreed  that  each  partner  should  draw  a  certain  amount  each  week 
as  living  expenses,  and  it  is  the  claim  of  the  trustee,  which  was  up- 
held by  the  referee,  that  both  partners  had,  at  the  time  of  the  filing  of 
the  involuntary  petition  in  bankruptcy,  drawn  from  the  partnership 
funds  more  than  they  were  entitled  to  draw  under  the  partnership 
agreement.  Shortly  before  bankruptcy  the  partners  sold  their  exemp- 
tions to  the  petitioner  herein  for  the  sum  of  $200  each,  and  this  pur- 
chaser is  seeking  to  recover  the  proceeds  of  the  sale  of  the  exempt 
property. 

This  sale  was  made  by  the  bankruptcy  court  with  the  consent  of  the 
parties  interested,  and  with  the  understanding  that  any  rights  of  the 
purchaser  to  the  exempt  property  should  be  transferred  to  the  pro- 
ceeds thereof.  The  referee  denied  the  right  of  one  of  the  partners 
to  any  exemptions,  and  materially  reduced  the  exemptions  allowed 
to  the  other  partner,  on  the  grohnd  that  such  partners  had  drawn 
out  more  than  their  proper  shares  of  the  partnership  assets  before 
the  filing  of  the  petition  in  bankruptcy,  and  that,  therefore,  as  against 
creditors,  their  right  to  exemptions  should  be  to  that  extent  dimin- 
ished. The  correctness  of  this  ruling  is  the  matter  inv<dved  on  this 
petition  to  review. 

[1]  The  meritorious  question  presented  is  whether  a  member  of 
a  bankrupt  Michigan  partnership,  who  has  drawn  from  the  partner- 
ship assets  more  than  his  share  as  between  himself  and  his  copartner 
is  thereby  deprived  of  the  right  to  claim  the  full  amount  of  the  ex- 
emptions provided  by  the  Michigan  statute,  as  against  creditors  of 
the  bankrupt  partnership. 

Section  6  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat 
548  [Comp.  St.  §  9590])  is  as  follows: 

"This  act  sball  not  affect  the  allowance  to  bankrupts  of  tbe  exemptions 
which  are  prescribed  by  the  state  laws  In  force  at  tbe  time  of  tbe  filing  of 
the  petition  In  tbe  state  wherein  they  have  had  their  domicile  for  tbe  six 
months  or  the  greater  portion  thereof  immediately  preceding  tbe  fiUng  of  the 
petition." 

In  determining  the  nature  and  amount  of  the  exemptions  to  which 
these  bankrupts  are  entitled,  this  court  will  follow  and  adopt  the  Mich- 
igan statute  and  the  decisions  of  the  Michigan  Supreme  Court  con- 
struing and  applying  such  statute.  Holden  v.  Stratton,  198  U.  S. 
202,  25  Sup.  Ct.  656,  49  L.  Ed.  1018;  In  re  National  Grocer  Co., 
181  Fed.  34,  104  C.  C.  A.  47  (C.  C.  A.  6),  30  L.  R.  A,  (N.  S.)  982; 
In  re  Baker,  182  Fed.  392,  104  C.  C.  A.  602  (C.  C.  A.  6). 

[2,  3]  The  Michigan  statute  on  the  subject  of  exemptions  in  force 
at  the  time  of  the  filing  of  the  petition  in  bankruptcy  herein  was  sec- 
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tion  10322  of  the  Michigan  Compiled  Laws  of  1897,  which  provided, 
among  other  things,  that — 

*Tfae  following  property  shall  be  exempt  from  lerj  and  sale  tuder  any 
ezecation,  or  upon  any  other  final  process  of  a  court:  •  •  •  Xhe  tools, 
implements,  materials,  stock  •  •  •  to  enable  any  person  to  carry  on  the 
profession,  trade,  occupation  or  business  In  which  he  Is  wholly  or  principally 
engaged,  not  exceeding  In  value  |250." 

While  in  many,  if  not  most,  states,  it  is  held  that  the  members  of 
a  partnership  are  not  entitled  to  exemptions  in  the .  partnership  as- 
sets, in  Michigan  at  the  time  in  question,  and  before  the  enactment 
-of  the  Uniform  Partnership  Act  (Pub.  Acts  1917,  Mich.  No.  72)  now  in 
force,  the  rule  was  otherwise,  and  it  was  settled  that  each  partner 
was  entitled  to  his  exemptions  in  partnership  property  to  the  same 
extent  and  in  the  same  manner  as  if  he  were  carnring  on  business  as 
an  individual.  Skinner  v.  Shannon,  44  Mich.  86,  6  N.  W.  108,'^  38 
Am.  St.  Rep.  232;  Waite  v.  Mathews,  50  Mich.  392,  15  N.  W.  524; 
McCoy  V.  Brennan,  61  Mich.  366,  28  N.  W.  129,  1  Am.  St.  Rep.  589. 

Each  of  these  partners,  therefore,  was  entitled  to  claim  his  exemp- 
tions in  the  stock  of  merchandise  owned  by  this  bankrupt  partner- 
ship. It  does  not  appear  that  the  partners  individually  were  adjudi- 
cated bankrupts,  or  that  the  property  owned  by  them  as  individuals 
has  been  brought  into  the  possession  or  under  the  jurisdiction  of 
the  bankruptcy  court.  Neither  partner  is  complaining  of  any  of  the 
acts  of  the  other  nor  seeking  any  accounting  as  between  the  members 
of  this  partnership.  Only  the  creditors  of  the  partnership  are  deny- 
ing the  rights  of  the  partners  to  claim  their  statutory  exemptions, 
and  this  solely  on  the  ground  that  to  allow  such  exemptions  will  en- 
able each  of  such  partners  to  draw  from  the  firm  assets  a  larger 
share  than  that  to  which  he  is  entitled  under  the  partnership  agree- 
ment. It  seems  clear  that  these  creditors  are  not  in  a  position  to  make 
any  such  objection.  Each  of  these  partners  was  entitled  to  the  same 
exemptions  in  the  partnership  stock  as  that  allowed  to  an  individual 
person.  His  right  thereto  as  against  creditors  of  the  partnership  is 
not  affected  by  equities  existing  between  himself  and  his  copartner, 
any  more  than  the  right  of  an  individual  to  such  exemptions  is  af- 
fected by  equities  existing  between  himself  and  third  persons.  In 
both  cases,  the  right  to  the  statutory  exemptions  is  an  absolute  and 
fixed  privilege  afforded  by  the  state.  The  purpose  of  the  exemption 
is  not  only  to  protect  every  debtor  from  total  destitution,  but  also  to 
protect  the  public  from  the  resultant  necessity  of  providing  for  him  as 
a  public  charge.  The  right  of  an  individual  to  the  exemptions  pre- 
scribed by  the  statute  does  not  depend  upon  the  extent  or  character 
of  his  indebtedness  or  his  obligations  to  other  persons;  nor  does  the 
right  of  a  partner  to  such  exemptions  depend  upon  the  question 
whether  he  has  drawn  out  from  the  partnership  more  than  his  prop- 
er share.    McCoy  v.  Brennan,  supra. 

[4]  As  each  partner  was  entitled  to  his  exemptions  in  the  stock 
of  merchandise  owned  by  the  partnership,  the  sale  thereof  to  the 
petitioner  was  rightfully  made  and  the  latter  is  entitled  to  enforce 
his  rights  as  purdiaser  in  the  bankruptcy  proceedings.  In  re  Nation- 
al Grocer  Co.,  supra. 
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I  am  clearly  of  the  opinion  that  the  referee  erred  in  the  respect 
indicated.  The  order  complained  of  will  be  set  aside,  and  the  cause 
remanded  for  f urdier  proceedings  in  conformity  with  the  terms  of  this 
opinicn. 


In  re  CHAMBEB& 

(District  Goort,  N.  D.  Iowa,  E.  D.,  at  Dabuqua    Jannary  2,  1919.) 

No.  977. 

Bahkbttfict  4=>200(4)  —  Iokns  —  Judoioentb  Rzxovehbd  WrrHnr  Foub 
Months. 

Under  Bankmptcjr  Act  July  1,  1898,  {  871  (Comp.  St.  1916,  I  9661),  pro- 
riding  that  jndgments  obtained  agalnist  an  insolvent  within  four  months 
of  tfae  filing  of  a  petition  In  bankroptcy  against  him  shall  be  deemed 
rold,  a  Judgment  recovered  by  an  Iowa  landlord  the  day  before  the  tenant 
filed  a  Tolnntary  petition  In  bankruptcy  Is  not  entitled  to  priority  oTa  t 
chattel  mortgage  given  and  recorded  some  20  months  prior  to  the  bank- 
ruptcy, regardless  of  the  landlord's  ri^t  to  a  Uen  under  Oode  Iowa,  {  2992. 

In  Bankruptcy.  In  the  matter  of  Milton  O.  Chambers,  bankrupt 
Petition  of  the  Commercial  Trust  &  Savings  Bank  of  Charles  Ci^  for 
review  of  an  order  of  the  referee  denying  its  claim  to  priority  under  a 
chattel  mortgage,  and  allowing  a  judgment  of  Mrs.  Margaret  E.  Glad- 
win as  a  lien  prior  and  superior  thereto.  Order  reversed,  and  matter 
referred  back  to  the  referee  for  further  proceedings. 

Submitted  on  petition  of  the  Commercial  Trust  &  Savings  Bank  of 
Charles  City  (called  the  petitioner)  for  review  of  an  order  of  the  ref- 
eree denying  its  claim  to  priority  under  a  chattel  mortgage  upon  cer- 
tain property  of  the  bankrupt,  made  and  recorded  in  the  proper  coun- 
ty more  than  four  months  prior  to  the  adjudication  in  bankruptcy,  and 
allowing  a  judgment  of  Mrs.  Margaret  E.  Gladwin,  recovered  in  the 
district  court  of  Floyd  county,  Iowa,  January  15,  1917,  ^;ainst  the 
bankrupt,  as  a  lien  upon  the  property  covered  by  the  petitioner's  mort- 
gage, as  prior  and  superior  tfiereto. 

J.  C.  Campbell,  of  Charles  City,  Iowa,  for  petitioner. 
J.  H.  Lloyd,  of  Charles  City,  Iowa,  for  claimant. 

REED,  District  Judge.  The  adjudication  in  bankruptcy  was  upon 
the  voluntary  petition  of  the  bankrupt,  prepared  and  signed  January 
12,  1917,  filed  and  adjudicated  January  16,  1917;  the  schedules  of 
his  assets  and  liabilities  showing  that  he  was  then  insolvent 

February  2,  1917,  the  petitioner  filed  its  claim  against  the  bankrupt 
estate,  based  upon  a  promissory  note  of  the  bankrupt  dated  March  15, 
1915,  for  $1,661,  due  in  two  years,  with  interest,  for  money  loaned  to 
the  bankrupt,  secured  by  a  chattel  mortgage  of  the  same  date  upon 
certain  horses,  cattle,  and  other  live  stock,  which  property,  it  is  re- 
cited in  the  mortgage,  "is  free  and  clear  of  all  claims  and  liens  of 
every  kind  whatsoever,"  which  mortgage  was  duly  filed  and  recorded 
in  the  proper  record  in  Floyd  county,  Iowa,  where  the  property  was 
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then  situated,  on  March  17,  1915,  two  days  after  the  mortgage  was 
made,  and  asked  that  its  claim  be  established  and  allowed  as  a  prior 
lien  on  the  property  covered  by  its  said  mortgage. 

January  12,  1917,  the  date  the  petition  in  bankruptcy  was  prepared 
ajid  signed,  Mrs.  Gladwin,  a  sister  of  the  bankrupt,  who  will  be  called 
tVie  claimant,  filed  in  the  district  court  of  Floyd  county,  Iowa,  a  peti- 
tion to  recover  from  the  bankrupt  some  $450,  alleged  to  be  rent  due 
her  from  him  for  bertain  land  described  in  the  petition,  which  she  al- 
leged was  verbally  leased  by  her  to  the  bankrupt  in  December,  1914, 
for  two  years  from  March  1,  1915,  and  claimed  a  landlord's  lien  there- 
for under  the  Iowa  Code  (section  2992),  and  an  attachment  enforcing 
the  same  upon  the  property  covered  by  the  petitioner's  mortgage,  al- 
leging that  such  property  was  used  upon  the  land  so  leased  by  her  to 
the  bankrupt,  during  the  term  of  sudi  lease.    Such  action  was  com- 
menced by  Mr.  Lloyd  as  her  attorney,  who  was  also  attorney  for  the 
bankrupt  in  procuring  the  adjudication  in  bankruptqr.    No  notice  or 
summons  of  the  petitiorf  so  filed  was  served  upon  the  bankrupt ;  nor 
was  the  petitioner,  whose  mortgage  was  then  of  record  in  Floyd  coun- 
ty, made  a  party  to  the  suit,  and  it  was  never  served  with  notice  there- 
of.   On  the  same  day,  January  12,  1917,  Mr.  Lloyd,  as  attorney  for 
the  claimant,  procured  from  the  bankrupt  a  writing,  duly  signed  by 
him,  admitting  the  debt  and  amount  thereof  as  claimed  by  the  claim- 
ant, filed  the  same  in  the  state  court  as  an  appearance  therein,  con- 
senting to  the  jurisdiction  of  the  state  court  to  entertain  the  suit  at 
that  term,  though  the  term  had  actually  commenced  at  the  time  requir- 
ed by  law,  some  days  before,  and  a  judgment  by  default  was  entered 
against  the  bankrupt  on  January  15,  1917,  for  the  amount  claimed  by 
the  claimant,  and  a  landlord's  writ  of  attachment  was  issued  and  levied 
by  the  dieriff  of  Floyd  county  upon  the  property  covered  by  the  peti- 
tioner's mortgage,  which  property  was  later  sold  under  such  attach- 
ment, and  the  proceeds  arising  therefrom  brought  into  the  court  of 
bankruptcy  in  this  proceeding. 

January  22,  1917,  the  claimant  filed,  or  caused  to  be  filed,  in  this 
proceeding  a  dajm  based  upon  her  judgment  so  recovered  in  the  state 
court  for  $474.90,  and  asked  that  it  be  allowed  and  established  as  a 
prior  lien  for  rent  upon  the  property  covered  by  the  petitioner's  mort- 
gage, and  that  petitioner's  claim  be  denied  as  a  claim  or  lien  upon 
the  property  so  covered  by  its  mortgage.  The  referee  allowed  the 
claim  as  prayed  by  the  claimant,  and  denied  the  claim  of  the  petition- 
er under  its  mortgage. 

Such  in  brief  is  a  statement  of  the  facts  as  shown  by  the  record, 
so  far  as  deemed  material,  which  are  not  disputed,  except  that  both 
parties  claim  the  prior  right  to  the  property  covered  by  petitioner's 
mortgage. 

To  the  claim  of  Mrs.  Gladwin  is  attached  a  letter  of  attorney  by 
the  claimant,  appointing  J.  H.  Lloyd  as  her  attorney  in  fact,  to  act 
for  and  represent  her  in  the  bankruptcy  proceeding. 

To  such  claim  the  petitioner  objected  for  the  reasons,  among  oth- 
ers :  (1)  That  the  judgment  upon  which  the  claim  is  based  was  fraud- 
ulently procured  and  entered  in  the  district  court  of  Floyd  county 
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within  four  months  immediately  preceding  the  adjudication  in  bank- 
ruptcy, without  notice  to  the  petitioner,  and  is  of  no  effect  against  it; 
(2)  that  said  judgment  is  invalid  as  a  lien  upon  or  claim  against  the 
bankrupt  estate,  under  section  67  of  the  Bankruptcy  Act  (Act  July 
1,  1898,  c.  541,  30  Stat.  564  [Comp.  St  1916,  §  9651]).  That  sec- 
tion provides: 

"Sec.  67f.  That  all  leyies,  Jndgments,  attachments,  or  other  Uois,  obtained 
through  legal  proceedings  against  a  person  who  Is  Insolrent,  at  any  time  witb- 
in  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  bbn.  shall 
be  deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt,  and  tbe  propettr 
affected  by  the  levy.  Judgment,  attachment,  or  other  lien  shall  be  deemed  whol- 
ly discharge  and  released  from  the  same.    •    •    •  " 

See  Collier  on  Bankruptcy,  p.  1084  et  seq.  (11th  Ed.). 

Under  this  section  all  attachments  and  other  liens  recovered  in 
any  legal  proceedings  against  the  bankrupt  within  four  months  im- 
mediately preceding  the  adjudication  in  bankruptcy  are  annulled, 
and  the  property  affected  by  any  such  lien  is  wholly  discharged  there- 
from. Clarke  v.  Larramore,  188' U.  S.  486,  23  Sup.  Ct  363,  47  L. 
Ed.  555;  Chi.,  B.  &  Q.  R.  Co.  v.  Hall,  229  U.  S.  511,  33  Sup.  Ct. 
885,  57  L.  Ed.  1306;  In  re  Richards,  96  Fed.  935,  37  C.  C  A.  634: 
In  re  Forbes,  186  Fed.  79,  108  C.  C.  A.  191 ;  Cook  v.  Robinson,  194 
Fed.  785,  114  C.  C.  A.  505;  In  re  United  Motor  Chicago  Co.,  220 
Fed.  772,  136  C.  C.  A.  378;  Stone-Ordean-Wells  Co.  v.  Mark,  227 
Fed.  975,  142  C.  C.  A.  433 ;  In  re  Southern  Arizona  Smelting  Co., 
231  Fed.  87,  145  C.  C.  A.  275.  And  see  Casady  &  Co.  v.  Hartzell  et 
al,  171  Iowa,  325,  151  N.  W.  97. 

As  the  claimant  relies  alone  upon  the  judgment  of  the  state  court 
as  establishing  her  lien  upon  the  property  covered  by  the  petitioner's 
mortgapfe,  as  prior  thereto,  the  objection  of  the  petitioner  challenges 
the  validity  of  her  claim  at  its  foundation. 

That  the  Iowa  statute  (Code,  §  2992)  gives  a  landlord  a  lien  upon 
all  crops  grown  upon  the  leased  premises,  and  other  personal  property 
of  the  tenant,  not  exempt  from  execution,  that  has  been  used  upon 
such  premises  during  the  term  of  the  lease,  if  properly  established, 
is  not  and  cannot  be  successfully  challenged ;  but  whfether  or  not  the 
judgment  of  a  state-court  establishing  such  a  lien  against  a  bankrupt 
alone  only  one  day  before  his  adjudication,  withoiit  service  or  sum- 
mons upon  him,  but  upon  his  voluntary  appearance  and  consent  to 
the  judgment  and  lien  of  the  landlord,  is  valid  as  against  a  good-faith 
mortgagee  of  certain  property  of  the  bankrupt,  duly  made  and  re- 
corded nearly  two  years  before  the  adjudication,  who  has  had  no  op- 
portunity to  challenge  or  contest  such  lien,  is  quite  another  question, 
and  especially  a  judgment  recovered  under  the  circumstances  shown 
by  this  record. 

The  objection  of  the  petitioner  to  the  ju<^^ent  of  this  claimant  so 
recovered  may  not  strictly  reach  to  the  question  of  the  validity  of  a 
landlord's  lien,  regardless  of  the  attachment  or  decree  establishing 
the  same ;  but  that  question  is  not  raised  in  this  proceeding,  and  need 
not  be  considered. 

In  Chi.,  B.  &  Q.  R.  Co.  v.  Hall,  229  U.  S.,  above,  it  is  said  of  sec 
tion  67f  of  the  Bankruptcy  Act  • 
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"Barring  ezcoptlonal  cases,  which  are  especially  provided  for,  the  pollgr  <tf 
the  [Bankmptcyj  Act  Is  to  fix  a  four  months  period  In  which  a  creditor  cannot 
obtain  an  advantage  over  other  creditors  nor  a  lien  against  the  debtor's  prop- 
erty. 'All  liens  obtained  by  legal  proceedings'  within  that  period  are  de<darM 
to  be  null  and  void." 

As  the  finding  and  order  of  the  referee  is  based  wholly  upon  the 
jtidgment  of  the  state  court,  which  judgment  is  annulled  by  section 
67  of  the  Bankruptcy  Act,  the  order  of  the  referee  must  be  and  is 
reversed,  and  the  matters  referred  back  to  the  referee  for  further 
proceedings  not  inconsistent  with  the  views  herein  expressed. 

It  is  ordered  accordingly. 


THB  ST.  CHARLES. 

THB  MONT  CENIS. 

(Dlstilct  Court,  B.  D.  Virginia.    December  19,  1918.) 

SaIiTAOb  4=>30 — RxBCxne  or  Stbahdxd  Steamship — Coicpensatioit. 

The  steamship  Moat  Cenls,  with  a  cargo  ot  Iron  and  valued  at 
$2,000,000,  In  September  1917,  on  a  voyage  from  N0w  Tork  to  Marseilles, 
stranded  near  the  Mediterranean  coast  of  Spain,  and  in  answer  to  her 
calls  the  steamer  St.  Charles,  part  of  a  convoy  to  Marseilles,  valued  at 
$000,000,  contrary  to  orders,  came  to  her  assistance  and  within  thi«e 
hours  released  her  without  danger.  The  St  Charles  later  rejoined  her 
convoy.  Being  in  the  submarine  zone,  quick  passage  was  desirable  for 
both  vessels.  Held,  that  the  St.  Charles  was  entitled  to  a  salvage  award 
of  116,000. 

In  Admiralty.  Suit  for  salv^e  by  the  Maru  Navigation  Company, 
owner  of  the  steamship  St.  Charles,  against  the  steamship  Mont 
Cenis.    Decree  for  libelant. 

Butler,  WyckofF  &  Campbell,  of  New  York  City,  and  Mr.  Ivoomis 
and  Hughes  &  Vandeventer,  of  Norfolk,  Va.,  for  libelant. 

Kirlin,  Woolsey  &  Hickox  and  Mark  W.  Maclay,  Jr.,  all  of  New 
York  City,  and  Edward  R.  Baird,  Jr.,  of  Norfolk,  Va.,  for  respondent. 

Loyall,  Taylor  &  White,  of  Norfolk,  Va.,  for  crew  of  the  St.  Charles. 

WADDILL,  District  Judge.  About  6  o'clock  on  the  morning  of 
August  26,  1917,  the  Mont  Cenis,  a  large  ocean-going  steamship, 
proceeding  to  Marseilles,  France,  from  New  York,  laden  with  steel, 
stranded  on  the  Mediterranean  coast  of  Spain,  some  2*4  miles  off 
Villaricos,  and  withm  the  3-miIe  territorial  limits  of  Spain.  The  St. 
Charles  was  an  old  steamer,  en  route  to  Genoa,  Italy,  and. formed  part 
of  a  convoy  of  several  ships  bound  to  Marseilles,  and  was  valued  at 
$500,000.  The  Mont  Cenis  was  under  requisition  by  the  French  gov- 
ernment, which  tended  to  reduce  her  market  value  at  the  time,  but 
she  was  appraised  at  about  $2,000,000. 

The  two  ships  left  Gibraltar  at  approximately  the  same  time,  on  the 
25th  of  August,  1917,  and  when  about  a  half  day's  journey  out,  some 
150  miles  from  the  place  of  grounding,  a  submarine  was  sighted, 
which  quickly  submerged.    The  Mont  Cenis  was  equipped  with  a  gun 
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mounted  on  her  stem.  While  thus  proceeding,  the  Mont  Cems 
stranded,  and  remained  so  from  6:30  in  the  moniing  until  9.  She 
had  been  unable  to  secure  assistance  until  the  St.  Charles  responded 
to  her  call  for  help.  The  latter  ship  came  alongside  shortly  after  9 
o'clock,  planted  anchors,  and  made  fast  to  the  Mont  Cenis,  and  pulled 
her  oflF  the  bar  shortly  before  12  o'clock.  The  total  time  consumed  in 
this  part  of  the  service  was  less  than  3  hours,  and  the  time  of  actual 
pulling  did  not  exceed  15  minutes.  The  wind  was  moderate,  the  sea 
smooth,  and  good  weather  conditions,  generally  favorable  to  the  suc- 
cessful completion  of  the  service,  prevailed.  No  particular  skill  was 
required,  nor  hazard  nor  danger  incurred.  The  St.  Charles,  in  mak- 
ing fast  to  the  Monte  Cenis,  collided  with  her,  and  in  attempting 
to  clear  herself,  her  hawser  pulled  out  from  the  lug  on  the  stem  of 
the  ship,  and,  becoming  taut,  raked  along  her  rail,  taking  ofif  a  great 
part  of  the  rail  and  poop  deck,  and,  before  the  cable  could  be  gotten 
clear,  it  caught  in,  and  entwined  itself  in  her  propeller.  This,  how- 
ever, was  later  cleared,  and,  aside  from  the  injury  to  the  rail  and  poop 
deck,  no  special  harm  resulted  from  the  ships  coming  together.  Their 
colliding  was  doubtless  because  of  the  existence  of  an  unknown  cur- 
rent, which  could  have  been  avoided,  if  its  presence  had  been  known 
to  the  navigators  of  the  St.  Charles. 

The  libelant  laid  nnich  stress  upon  the  presence  of  submarines,  as 
evidenced  by  the  one  mentioned  above.  Ine  court  does  not  consider 
there  was  any  danger  from  the  one  seen,  or  anything  to  indicate  that 
others  were  present,  at  and  about  the  time  of  the  collision.  It  is  a 
fact  that  those  waters  were  in  the  submarine  zone,  through  which 
it  was  desirable  vessels  should  pass  quickly,  though  it  was  not  likdy 
much  danger  would  happen  to  vessels  navigating  as  close  inshore  as 
the  Mont  Cenis  was.  The  place  of  stranding,  also,  was,  by  reason  of 
the  shifting  sands  of  the  beach,  an  undesirable  place  for  navigation, 
and  dangerous  to  vessels  stranding  there. 

After  the  Mont  Cenis  was  released,  each  vessel  continued  its  jour- 
ney, the  St.  Charles  first  rendering  every  assistance  necessary  and 
required,  and  she  overtook  and  joined  her  convoy  at  12  o'clock  the 
next  day,  the  time  when  she  left  her  convoy  the  day  before,  to  the 
time  of  overtaking  it,  being  some  26  hours,  and  no  actual  time  was 
lost  by  either  vessel  in  reaching  her  destination. 

The  services  rendered  by  the  St.  Charles  were  entirely  salvage. 
They  were  rendered  promptly  and  intelligently;  the  St.  Charles  leav- 
ing her  convoy  contrary  to  orders  to  perform  the  same.  They  were 
valuable  to  the  salved  ship,  and  considerately  rendered  when  she  had 
libt  been  able  to  procure  other  assistance,  and  it  was  important  alike 
to  both  vessels  that  they  should  be  detained  as  short  a  time  as  pos- 
sible. 

Taking  into  consideration  all  the  circumstances  of  the  case,  the 
large  values  involved,  the  urgency  of  the  service,  and  the  prompt- 
ness with  which  it  was  performed,  an  award  of  $15,000  would  be  fair 
to  the  St.  Charles;  and  a  decree  to  that  effect  will  be  entered,  upon 
presentation. 
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In  re  PFLEIGEB. 

(I>lsti1ct  Court,  S.  D.  New  York.    December  10.  1918.    On  Further  Hearing, 

December  17,  IS'IS.) 

X.  AuxNB   «=a61 — ^Natcbauzation — Gkbman   Sxtbjects. 

An  Alsatian  bom  before  the  ceeelon  of  Alsace  to  Germany,  who  was 
a  cbild  at  that  time,  and  whose  parents  remained,  and  hence  became 
German  subjects.  Is  not  oititled  to  admission  to  citizenship  under  Nat- 
uralization Act  June  29,  1806,  S  4,  par.  11,  as  added  and  amended  by 
Act  May  9,  1918,  g  1  (Gomp.  St  1918,  {  4352),  ezcq;>t  by  consent  of  the 
President  as  therein  provided. 

On  Further  Hearing. 

2.    AXJENS   4S»68 — NATiniAUZATION — AUSN    EiNXVIES. 

Under  the  proviso  in  Naturalization  Act  June  29,  1906,  {  4,  par.  11, 
as  added  and  amended  by  Act  May  9,  191S,  S  1  (Comp.  St  1918,  |  4352), 
that  aliens  classed  therein  as  alien  enemies  may  be  admitted  to  citizenship 
by  cohsent  of  the  President  where  such  consent  is  procured,  no  notice 
of  the  application  Is  required  to  be  given  to  the  Department  of  Labor. 

On  application  of  Paul  Pfleiger  for  naturalization.    Granted. 

Henry  C.  Quinby,  of  New  York  City,  for  petitioner. 

The  Chief  Naturalization  Examiner,  for  the  United  States. 

LEARNED  HAND,  District  Judge.  [1]  This  case  presents  the 
case  of  an  application  for  naturalization  by  an  Alsatian  born  before 
the  cession  of  Alsace  to  Germany,  but  at  that  time  a  child.  His  parents 
did  not  remove  to  France  in  accordance  with  the  provisions  of  the  trea- 
ty between  France  and  Germany,  and  by  the  cession  to  Germany  they 
became  subjects  of  the  German  emperor.  This  change  in  their  alle- 
giance was  effected  regardless  of  their  will,  and  was  the  result  of 
the  enforced  consent  of  their  sovereign  at  that  time.  Regardless  of 
the  personal  feelings  of  the  Alsatians,  their  status  became  so  estab- 
lished, and  they  must  be  treated  as  German  subjects  until  there  has 
been  some  change  in  status  which  can  be  recognized  by  our  courts. 

The  petitioner  is  entitled  to  relief  under  the  third  proviso  of  par- 
agraph 11  as  added  to  section  4  of  Act  June  29,  1906,  c.  3592,  34 
Stat.  596,  by  Act  May  9,  1918,  c.  69,  §  1  (Comp.  St  1918,  §  4352), 
upon  consent  granted  by  the  President,  but  it  seems  to  me  unques- 
tionable that  this  is  his  only  remedy.  I  shall  therefore  decline  to  act 
upon  the  present  petition  until  peace  has  been  declared. 

Hearing  adjourned  sine  die. 

On  Further  Hearing. 

[2]  Upon  rehearing  it  appears  that  this  applicant  has  now  procur- 
ed the  consent  of  the  Department  of  Justice,  acting  with  the  authority 
of  the  President,  to  his  admission.  The  Department  of  Labor  sug- 
gests in  opposition  that  no  notice  has  been  given  to  it  as  required 
under  the  ftrst  proviso  to  the  eleventh  paragraph  of  section  4  of  the 
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Naturalization  Act,  as  amended.  It  is,  however,  an  error  to  suppose 
that  such  a  notice  is  necessary  in  cases  of  Germans  where  the  dec- 
laration was  made  after  April  6,  1915.  In  such  cases  the  President 
alone  may  grant  consent  to  the  naturalization  of  an  alien  enemy 
under  the  third  proviso  of  that  section,  and  the  inquiry  precedent  to 
that  consent  must  be  conducted  by  the  Department  of  Justice.  As  the 
Department'  of  Labor  has  no  duties  to  perform  respecting  such  cases, 
it  is  obviously  unnecessary  that  notice  should  be  given  to  it,  and,  in- 
deed, to  pve  such  notice  might  presuppose  the  possibility  of  a  de- 
cision by  the  Department  of  lyabor  different  from  the  Department 
of  Justice,  an  untoward  result.  The  words  in  the  third  proviso, 
"foregoing  exemption,"  mean  the  condition  or  exception  set  forth 
in  the  body  of  the  eleventh  paragraph,  b^;inning  with  the  words 
"unless  he  made,"  etc.  The  first  proviso  is  attached  both  grammat- 
ically and  in  its  meaning  to  this  condition,  but  to  nothing  more.  The 
third  proviso  reaches  all  cases  within  the  general  prohibition  of  the 
eleventh  paragraph,  except  those  included  within  the  condition  or 
exemption,  but  it  does  not  reach  those  which  are  within  the  exclu- 
sive purview  of  the  Department  of  Labor. 

There  is,  therefore,  no  need  to  give  notice  to  the  Department  of 
Labor  of  applications  made  by  alien  enemies  upon  declarations  made 
after  April  6,  1915,  if  they  be  Germans,  or  December  7,  1915,  if  they 
he  Austrians.    The  petitioner  will  therefore  be  admitted. 
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ATCHISON,  T.  i&  S,  F.  BT.  CO.  ▼.  WBBKS  et  aL 

(Circuit  Coart  of  Appeals,  Fifth  Circalt      December  20,  191&) 

No.  8226. 

"Ratt.boads  «=»33(2) — Fobxisn   Oobpobations — ^Liabiutt  to   Sttits — Vanaa 
Business  in  State. 

A  foreign  railroad  company,  not  undertaking  to  do  within  the  state 
any  of  those  things  for  which  It  Is  Incorpbrated,  although  having  mana- 
gers In  the  state  who  direct  its  operations  tn  other  states,  employing 
only  the  clerical  force  necessary  for  that  purpose  and  using  the  malls  and 
interstate  telegraphs  In  transmitting  orders,  is  not  to  be  regarded  as 
doing  that  character  of  business  which  renders  it  subject  to  personal 
judgment  in  the  courts  of  the  state  for  a  tort  committed  in  another  state. 

Appeal  from  the  United  States  District  Court  for  the  Western  Dis- 
trict of  Texas;  William  R.  Smith,*  Judge. 

Suit  by  the  Atchison,  Topeka  &  Santa  F6  Railway  Company  against 
J.  F.  Weeks  and  others.  Decree  for  defendants,  and  complainant  ap- 
peals.   Reversed. 

Por  opinion  below,  see  248  Fed.  970. 

A.  H.  Culwell,  of  El  Paso,  Tex.,  and  J.  W.  Terry,  of  Galveston,  Tex, 
(Terry,  Cavin  &  Mills,  of  Galveston,  Tex.,  Tumey  Culwell,  Holliday 
&  Pollard,  of  El  Paso,  Tex.,  and  Robert  Dunlap,  of  Chicago,  111.,  on 
the  brief),  for  appellant. 

George  E.  Wallace,  of  El  Paso,  Tex.  (Weeks  &  Owen,  of  El  Paso, 
Tex.,  on  the  brief),  for  appellees. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

BATTS,  Circuit  Judge.  The  suit  was  by  appellant  to  restrain  col- 
lection of  a  judgment  by  default  of  a  court  of  Texas  upon  a  cause 
of  action  arising  in  tort  in  California.    The  pertinent  facts  are : 

The  appellant  company,  not  a  Texas  corporation,  has  lines  of  rail- 
road in  a  number  of  states,  including  Oklahoma,  New  Mexico,  and 
Arizona.  It  has  no  line  in  the  state  of  Texas.  It  formerly  operated 
a  line  into  El  Paso,  Tex.,  under  a  lease.  The  Railroad  Commission  not 
giving  its  necessary  approval,  the  lease  was  not  renewed.  It  has  no 
permit  to  do  business  within  the  state,  and  has  complied  with  none 
of  the  laws  with  reference  to  the  doing  of  business  by  foreign  corpo- 
rations. It  is  incorporated  to  operate  a  railroad,  and  could  not  secure 
a  permit  to  do  business  within  the  state.  R.  J.  Parker,  upon  whom 
service  was  had,  is  the  general  manager  of  the  appellant's  Western 
lines.  He  directs  the  operation  of  the  appellEint's  railroads  by  letters 
and  telegrams  to  its  officers  and  agents  from  his  office  at  Amarillo,  Tex. 
He  is  chief  operating  officer  of  the  Pan  Handle  &  Santa  Fe  Railway 
Company,  and  is  required  to  maintain  his  office,  as  such,  under  the 
laws  of  the  state  of  Texas,  at  Amarillo.  As  a  matter  of  convenience, 
he  directs  from  that  point  the  operations  of  the  Western  lines  of  the 
appellant,  the  lines  lying  outside  the  state,  but  connectit^f  at  the  state 
line  with  the  Pan  Handle  &  Santa  Fe.    Appellant's  general  superintend- 
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ent,  trainmaster,  general  foreman,  and  mechanical  superintendent  are 
also  at  Amarillo.  These  officers  maintain  their  residences  at  that  place, 
and  assist  in  directing  the  operation  outside  of  the  state  of  appellant's 
lines  under  their  jurisdiction.  The  general  manager  and  other  officers 
have  the  necessary  clerical  force  at  Amarillo.  Appellant  does  not  own 
and  maintain  a  railway  extending  to  Amarillo,  and  does  not  maintain 
any  local  agent  at  that  place,  or  have  ajiy  office  or  agency  there,  or  else- 
where in  the  state,  except  as  stated.  Tne  principal  offices  of  appellant 
are  not  in  Texas. 

The  holding  of  the  trial  judge  that  jurisdiction  over  appellant  could 
not  be  based  on  the  relations  ^tween  it  and  the  Pan  Handle  &  Santa 
Fe  Railway  Company  is  sustained  by  Peterson  v.  C,  R.  I.  &  P.  Ry- 
Co.,  205  U.  S.  364,  27  Sup.  Ct.  513,  51  L.  Ed.  841.  The  matter  for 
determination  is  the  validity  of  a  judgment  by  default  upon  service 
of  citation  upon  R.  J.  Parker,  manager. 

A  suit  for  damages  for  personal  injuries  is  a  transitory  action,  cog- 
nizable in  the  courts  of  any  state  in  which  the  defendant  may  be  found. 
A  corporation,  foreign  to  a  state,  may  so  subject  itself  to  the  jurisdic- 
tion of  the  state  as  to  place  itself,  with  reference  to  such  an  action,  in 
the  same  position  as  an  individual.  This  may  result  from  the  estab- 
lishment in  the  state  of  the  main  office  of  the  corporation,  and  the  dis- 
charge there  of  the  principal  corporate  functions,  or  from  doing  busi- 
ness therein  in  such  a  way  and  to  such  an  extent  that  it  will  be  held 
to  be  present  within  the  state.  With  reference  to  the  proposition  last 
made,  in  the  case  of  People's  Tobacco  Co.  v.  American  Tobacco  Co., 
246  U.  S.  79.  38  Sup.  Ct.  233,  62  L.  Ed.  587,  Ann.  Cas.  1918C,  537,  it 
is  said: 

"The  general  rule  dedudble  from  all  our  decisions  is  that  the  business  must 
be  of  such  nature  and  character  as  to  warrant  the  inference  that  the  cor- 
poration has  subjected  itself  to  the  local  Jurisdiction,  and  is  by  its  daly 
authorized  officers  or  agents,  present  within  the  state  or  district  where  semce 
is  attempted." 

In  connection  with  this  rule  it  is  said:  "Each  case  depends  upon 
its  own  facts."  When  such  a  statement  may  be  made,  a  doubt  arises 
as  to  whether  that  which  is  spoken  of  as  a  rule  has  been  properly  char- 
acterized. 

While  the  formulated  legal  principles  are  too  indefinite  to  be  very 
useful,  the  adjudicated  cases  indicate  the  judicial  trend.  In  the  case 
of  Peterson  v.  Chicaero,  Rock  Island  &  Pacific  Ry.  Co.,  205  U.  S.  364, 
27  Sup.  Ct.  513,  51  L.  Ed.  841,  it  was  held  that  the  fact  that  the  de- 
fendant railroad  company  owned  stock  in  the  local  subsidiary  com- 
■  pany,  that  its  officers  were  the  officers  of  the  subsidiary  company,  and 
that  the  lines  of  the  local  company  connected  with  its  lines,  did  not 
bring  it  "into  the  state  in  the  sense  of  transacting  its  own  business 
there." 

It  is  also  established  that  the  continued  practice  of  advertising  its 
wares  in  a  state,  and  the  maintenance  of  a  staff  of  soliciting  agents, 
does  not  subject  a  corporation  to  the  local  jurisdiction  for  the  purpose 
of  service  of  process  (Green  v.  C,  B.  h  Q.  Ry.  Co.,  205  U.  S.  530.  27 
Sup.  Ct.  595,  51  I*  Ed.  916) ;  although,  if  the  agents  have  authority 
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to  receive  payment  and  checks  or  drafts  on  behalf  of  the  company,  and 
to  take  notes  payable  and,  collectible  at  banks  in  the  state,  it  is  doing 
business  in  such  a  way  as  to  subject  it  to  process  (International  Har- 
vester Co.  V.  Kentucky,  234  U.  S.  579,  34  Sup.  Ct.  944,  58  L.  Ed.  1479). 

It  is  well  established  that,  when  acting  under  the  laws  of  the  state 
with  reference  to  foreign  corporations,  such  a  corporation  secures  a 
permit,  and  designates  agents  upon  whom  service  may  be  had,  it  sub- 
jects itself,  in  all  respects,  to  the  jurisdiction  of  the  courts  of  the  state 
as  to  any  business  covered  by  its  permit ;  but  it  is  doubted  if  such  des- 
ignation of  an  agent  for  service  constitutes  a  subjection  of  the  corpo- 
ration to  the  courts  of  the  state  with  reference  to  business  or  trans- 
actions outside  the  state,  and  not  within  the  permit.  By  making  ap- 
plication for  the  permit  to  do  business,  and  receiving  it,  the  corpora- 
tion clearly  defines  the  extent  to  which  it  subjects  itself  to  the  state 
jurisdiction.  This  limitation  would  no  longer  be  applicable  if  it  acted 
beyond  the  permit  given.  The  residence  within  the  state  of  the  gov- 
erning officers  of  the  corporation  does  not  constitute  presence  of  cor- 
poration. . 

The  doing  of  business  which  is  entirely  incidental  to  the  main  busi- 
ness, especially  if  it  be  interstate  in  its  character,  will  not  evidence 
an  intention  of  the  corporation  to  subject  itself  to  the  local  laws.  This 
may  extend  even  to  the  maintenance  of  offices  within  the  state,  land 
the  employment  of  such  clerical  help  as  may  be  necessary,  without 
having  such  effect.  Green  v.  C,  B.  &  Q.  Ry.  Co.,  205  U.  S.  530,  27 
Sup.  Ct.  595,  51  h.  Ed.  916. 

In  determining  whether  appellant  has  subjected  itself  generally  to  the 
jurisdiction  of  ttie  Texas  courts,  may  be  considered: 

(1)  The  business  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany is  the  operation  of  a  railroad.  It  had  no  authority  to  operate  a 
railroad  in  the  state  of  Texas.  It  could  acquire  no  such  authority.  The 
laws  specifically  inhibit  the  operation  of  a  railroad  within  the  state 
by  a  corporation  not  chartered  by  the  state. 

(2)  It  made  no  effort  to  secure  a  permit  to  do  business  as  a  foreign 
corporation,  and  made  no  effort  to  comply  with  the  laws  relative  to 
foreign  corporations.  When  it  ceased  to  do  business  through  the  op- 
eration of  a  leased  line,  the  state  authorities  would  not  permit  a  re- 
newal of  the  lease.  The  state  has  taken  no  steps  to  compel  compli- 
ance by  the  company  with  the  laws  affecting  foreign  corporations. 

(3)  The  general  manager  and  other  officers  of  the  corporation  had 
their  offices  at  Amarillo,  Tex.  From  that  point  they  directed  the  op- 
eration of  the  railroad  outside  the  state.  The  power  which  they  ex- 
ercised had  all  its  effect  outside  the  state.    That  which  was  done  by 

.  them  in  the  state  was  not  unimportant,  but  was  purely  incidental  to  the 
business  for  which  the  company  was  chartered,  and  which  was  conduct- 
ed exclusively  in  other  states.  These  incidental  duties  were  performed 
by  transactions  interstate  in  their  character,  all  orders  being  transmit- 
ted across  the  state  line. 

(4)  The  principal  corporate  functions  of  the  corporation  were  per- 
formed at  its  general  offices  in  another  state  by  its  controlling  officers. 

(5)  The  employment  and  payment  of  clerks  at  Amarillo  could  have 
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no  effect  not  resulting  from  the  employment  and  payment  of  crfBcers. 
In  the  cases  of  Green  v.  C,  B.  &  Q.  Ry.  Co.,  and  People's  Tobacco  Co. 
V.  American  Tobacco  Co.  there  were  local  employes  and  clerics  hired 
and  paid,  and  who  worked  within  the  state. 

(6)  The  appellant  corporation  had  no  permit  from  the  state  of  Texas 
to  do  the  character  of  business  which  was  don«|  nor  was  there  any  law 
which  would  have  required  or  authorized  the  issuance  of  such  permit 
That  which  was  done  was  within  the  rights  of  the  corporation  and  of 
the  persons  who  represented  the  corporation,  as  citizens  of  the  United 
States.  The  state  of  Texas  could  not  have  prevented  the  doing  of 
that  which  was  done,  and  could  not  have  regulated  the  manner  in 
which  it  was  done,  and  had  no  right  to  impose  any  burdens  or  duties 
or  obligations  or  incidental  liabilities  as  the  result  of  that  which  was 
done. 

(7)  There  are  no  facts  evidencing  an  intention  on  the  part  of  the  rail- 
way company  to  subject  itself  to  suit  within  the  state  of  Texas  on  a 
cause  of  action  arising  outside  the  state,  or  with  reference  to  any 
matter  or  thing  other  than  the  conduct  of  its  offices  at  Amarillo.  There 
is  no  fact  evidencing  an  intention  on  the  part  of  the  railway  company 
to  transfer  its  citizenship  and  its  corporate  existence  from  the  state  of 
its  incorporation  to  the  state  of  Texas. 

The  conclusion  is  reached  that,  where  a  corporation  is  not  under- 
taking to  do  within  the  state  any  of  those  things  which  it  is  incorpo- 
rated to  do,  the  only  business  done  within  the  state  being  by  managers 
who  give  direction  for  the  operation  of  the  business  of  the  corporation 
in  other  states,  using  only  the  necessary  clerical  force  to  that  end,  and 
utilizing  the  United  States  mails  and  interstate  transportation  in  the 
conveyance  of  directions,  the  corporation  is  not  to  be  regarded  as  doing 
that  character  of  business  which  would  be  equivalent  to  the  presence 
within  the  state  of  the  corporation,  and  which  would  be  the  essential 
basis  for  a  personal  judgment  against  the  corporation  within  the  state 
f  6r  a  tort  conmiitted  in  another  state. 

It  is  recognized  that  the  correctness  of  the  conclusion  is  not  free 
from  substantial  doubt.  It  can  he  insisted  that  the  n^ative  of  the 
proposition  is  supported  by  the  authorities.  Such  rulings  as  have  been 
made  in  the  state  of  Texas  are  contrary  to  the  conclusion  reached, 
though  the  Supreme  Court  has  not  pass«i  upon  the  matter.  Railway 
Co.  V.  Chisholm  (Tex.  Civ.  App.)  180  S.  W.  58.  Basing  his  ruling  large- 
ly upon  Washington  &  Va.  Ry  Co.  v.  Real  Estate  Co.,  238  U.  S.  185. 
35  Sup.  Ct.  818,  59  h.  Ed.  1262,  the  trial  judge,  in  an  able  opinion,  has 
forcibly  presented  the  opposite  view.  The  following  cases,  and  a  ntun- 
ber  of  state  cases,  may  be  cited  in  support  of  his  judgment :  St.  L.  S. 
W.  Ry.  Co.  v.  Alexander,  227  U.  S.  218,  33  Sup.  Ct.  245,  57  L.  Ed.  486, 
Ann.  Cas.  1915B,  77;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Sowers,  213  U.  S.  55, 
29  Sup.  Ct.  397,  53  L.  Ed.  695 ;  Western  Life  Indemnity  Co.  v.  Rupp. 
235  U.  S.  261,  35  Sup.  Ct.  37,  59  L.  Ed.  220. 

It  is  believed,  however,  that  the  weight  of  authority  from  the  gov- 
erning court  sustains  the  conclusion  herein  reached.  In  the  case  of 
People's  Tobacco  Co.  v.  American  Tobacco  Co.,  supra,  the  Supreme 
Court  denied  the  jurisdiction  of  the  state  court,  although  at  that  time 
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the  company  was  selling  goods  in  Louisiana,  where  the  service  was 
had,  to  jobbers,  and  sending  its  drummers  into  that  state  to  solicit 
orders  of  the  retail  trade,  the  charges  being  made  by  the  jobbers  against 
the  retailers,  and  it  was  also  carrying  out  a  decree  of  dissolution  under 
the  Sherman  Anti-Trust  Act  (Act  July  2,  1890,  c.  647,  26  Stat.  209). 

The  case  of  P.  &  R.  R.  R.  Co.  v.  McKibbin,  243  U.  S.  264,  37  Sup. 
Ct.  280,  61  L.  Ed.  710,  was  instituted  by  McKTbbin  in  the  Southern 
District  of  New  York ;  service  being  had  on  the  president  of  the  com- 
pany while  passing  through  New  York.  McKibbin  was  a  brakpman  in 
one  of  the  New  Jersey  freight  yards  of  the  defendant,  a  Pennsylvania 
corporation.  No  part  of  the  railway  line  was  located  in  New  York. 
It  sent  into  that  state,  however,  loaded  freight  cars,, which  were  re- 
turned by  connecting  lines;  tickets  were  issued  in  New  York,  good 
over  the  connecting  lines  and  that  of  plaintiff  in  error.  At  various 
places  on  the  terminal  ferry  at  New  York  are  signs  bearing  the  name 
"Philadelphia  &  Reading,"  "P.  &  R.,"  or  "Reading,"  and  in  the  New 
York  telephone  directory  are  the  words :  "Phila.  &  Reading  Ry.  Ft.  W. 
23d  St.  Chelsea,  6550."  The  Suprem'e  Court  held  that  the  company 
was  not  doing  business  in  New  York  under  such  circumstances  as  to 
give  the  courts  of  New  York  jurisdiction  to  render  a  personal  judg- 
ment. 

Tn  Toledo  R.  &  L.  Co.  v.  Hill,  244  U.  S.  49,  37  Sup.  Ct  591,  61  L. 
Ed.  982,  suit  was  filed  in  a  New  York  court  to  recover  on  bonds  is- 
sued by  the  Toledo  Company,  an  Ohio  corporation.  Service  was  had 
uf>on  the  directors  and  vice  president  of  the  company  residing  in  New 
York.  The  corporation  had  issued  its  bonds  and  secured  them  by 
mortgage;  the  United  States  Mortgage  &  Trust  Company  of  New 
York  being  trustee.  They  were  delivered  to  that  company  to  be  cer- 
tified, and  they  were  subject  to  registry  and  became  due  and  payable 
at  the  office  of  the  company  in  New  York,  where  the  semiannual  in- 
terest was  also  payable.  Prior  to  1909,  when  the  company  defaulted, 
the  bonds  and  coupons  were  paid  at  the  office  of  the  commercial  firm 
in  New  York  representing  the  company  for  that  purpose.  It  was 
held  that  the  company  was  not  doing  business  in  New  York  in  the 
sense  which  would  authorize  a  personal  judgment  in  the  courts  of 
that  State. 

In  Green  v.  C,  B.  &  Q.  Ry.  Co.,  205  U.  S.  530,  27  Sup.  Ct.  595,  51 
Lr.  Ed.  916,  the  plaintiff  brought  an  action  in  a  United  States  Circuit 
Court  of  Pennsylvania  to  recover  damages  for  personal  injuries  in 
Colorado.  The  eastern  point  of  the  defendant's  line  of  railroad  was 
Chicago,  the  track  extending  westward.  It  was  incorporated  to  carry 
freight  and  passengers,  and  to  operate  a  railroad  for  that  purpose.  To . 
solicit  freight  and  passenger  traffic,  the  person  upon  whom  service  was 
had  was  employed  at  Philadelphia,  where  he  rented  an  office,  and  where 
he  was  advertised  as  district  freight  and  passenger  agent.  Clerks  were 
employed  under  him,  and  reports  were  made  to  him  by  traveling  freight 
and  passenger  agents,  who  acted  under  his  direction.    The  court  says : 

"Ita  validity  [the  service]  depends  upon  whether  the  corporation  was  doing 
business  in  that  district  in  such  a  manner  and  to  such  an  extent  as  to  warrant 
the  inference  that  through  its  agents  .It  was  present  there.    •    •    *    With- 
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out  nndertaklng  to  formnlate  any  general  role  defining  what  transacdons 
will  constitute  'doing  business,'  In  the  sense  that  liability  to  service  is  incarred. 
we  think  that  this  is  not  enonj^  to  bring  the  defendant  within  the  dlstzlet 
so  that  process  can  be  served  upon  blni." 

This  case  would  seem  to  amply  warrant  the  conclusion  reached  here- 
in. Many  additional  cases,  which  seem  to  support  the  conclusion 
reached,  include  Goldey  v.  Morning  News,  156  U.  S.  519,  15  Sup.  Ct 
559.  39  L.  Ed.  517;  Conley  v.  Ma^ieson  Alkali  Works,  190  U.  S.  406, 
23  Sup.  Ct.  728,  47  L.  Ed.  1113;  Peterson  v.  C,  R.  I.  &  P.  Ry.  Co., 
205  U.  S.  364, 27  Sup.  Ct.  513,  51  L.  Ed.  841. 

When  the  law  is  so  doubtful  in  its  terms  or  its  application,  there  can 
be  no  impropriety  in  considering  in  its  development  the  public  policy 
involved.  As  applicable  to  railroad  corporations,  the  recognition  of  a 
right  to  sue  for  damages  for  injuries  in  any  place  other  than  in  the 
state  of  the  injury  is  «f  very  questionable  policy.  While  the  rule  may 
be  justified  as  to  an  individual  on  account  of  tfie  ease  with  which  the 
right  to  recover  might  otherwise  be  defeated,  no  such  reason  exists  as 
to  a  railroad,  whose  residence  and  business  are  permanently  localized. 
Manifestly,  there  are  many  advantages  in  trying  such  a  case  where 
the  cause  of  action  arises.  The  law  of  the  cause  of  action  is  the  law 
of  the  place.  It  may  be  assumed  that  the  courts  of  the  state  can  more 
satisfactorily  administer  the  laws  of  the  state  than  can  the  courts  of 
any  other  state.  The  expense  incident  to  a  trial  would  usually  be 
materially  less  at  the  place  of  the  tort  than  elsewhere.  The  imposition 
upon  a  state  of  the  expense  of  maint^ning  courts  to  try  causes  in 
which  the  state  has  no  interest  would  be  difficult  to  justify.  The  main- 
tenance of  the  judicial  machinery  involves  no  light  burden.  Many  of 
the  states,  including  Texas,  have  been  unable  to  provide  adequate  ma- 
chinery. No  good  reason  could  probably  he  made  to  appear  why  her 
overworked  courts  should  be  compelled  to  carry  any  part  of  the  bur- 
dens of  other  states.  Considerations  of  this  character  are  manifestly 
more  for  the  legislative  than  the  judicial  department,  but  they  cannot 
be  entirely  ignored  when  the  weights  of  two  opinions  are  so  nearly 
equal. 

The  judgment  is  reversed ;  the  cause  is  remanded,  with  instructions 
to  enter  a  decree  in  favor  of  the  appellant,  perpetually  enjoining  the 
defendant,  as  prayed  in  the  biU, 

Reversed. 
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BLOWERS  V.  BUSH  &  WITHERSPOON  C». 

(Glrcnlt  Court  of  Appeals,  Fifth  drcolt.    December  17,  1018.) 

No.  3248. 

1.  SVXDSNOB  «E9lKl(l>— W^TREBSES  «3>240(4) — EXAKinATION — LBADINQ  QUES- 

TIONS. 

It  was  proper  to  refuse  to  allow  defendant  as  a  witness  to  answer  a 
leading  question  ctilllng  for  undisclosed  state  of  mind  of  defendant  upon 
a  subject-matter  which  was  vital  to  the  case  and  upon  which  it  was 
Impossible  to  contradict  him. 

2.  GAiaRO  «s>12 — GAiniro  CoHTRAcns. 

The  unconununlcated  intention  of  either  party  to  a  contract  for  the 
sale  of  cotton  for  future  delivery,  that  no  cotton  was  to  be  actually  de- 
livered, will  not  establish  the  gaining  character  of  the  transaction,  and  it 
must  appear  that  the  parties  mutually,  either  expressly  or  impliedly,  un- 
derstood no  delivery  was  to  be  made  or  accepted. 

3.  BviDENOB  €=»184 — Sdcelab  Tranbaotions — ^Intbht — GAicmo  Contbacts. 

In  an  action  for  breach  of  a  contract  to  sell  cotton  for  future  delivery, 
which  defendant  contended  was  a  gaming  contract,  in  that  no  actual 
delivery  was  contemplated,  evidence  that  similar  contracts  were  settled     ' 
on  a  monetary  basis  by  payment  of  difference  between  contract  and 
market  price,  held  Inadmissible;   siich  evidence  not  showing  intent 

4.  GAiano  «=»49(3) — CoimtAOis — ^EvinKSOB. 

In  an  action  for  breach  of  a  contract  for  the  future  delivery  of  cotton, 
evidence  held  to  warrant  a  finding  that  the  contract  was  not  a  gaming 
contract 
&  Pkinoipai.  and  Aobnt  «s»119(1)— AirrHORirr  of  Aobnt — ^Bcbdxn  or  Pboof. 
Defendant,  who  rdied  (mtbe  cancellation  of  a  contract  by  plaintiff's 
agent,  has  the  burden  of  proving  the  authority  of  the  agent. 
8.  Pmncipai.  and  Agent  ®=»111(1)— AtrrHOBinr  of  Agent — Scope. 

Authority  of  an  agent  to  make  a  contract  does  not  Imply  authority  to 
cancel  It. 

7.  Pbincipaii  and  Aoent  <S=>111(3)— Authobitt  op  Agent — Scope. 

That  idaintiff's  agent  acceded  settlement  of  one  contract  for  the  fu- 
ture delivery  of  4cotton,  on  payment  of  the  legal  measure  of  damages 
after  breach,  does^uot  estabUsh  the  agenfs  authority  to  cancel  another 
contract. 

8.  Tbiai.  4=>48 — Evidence — Excltjsion. 

Exclusion  of  evidence  inadmissible  for  the  purpose  for  which  it  was 
offered  is  proper,  though  evidence  was  admissible  on  another  theory. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Texas;   Duval  West,  Judge. 

Action  by  the  Bush  &  Witherspoon  Company  against  Felix  A. 
Flowers.  There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

L.  T.  Williams  and  N.  B.  Williams,  both  of  Waco,  Tex.,  for  plain- 
tiff in  error. 

J.  D.  Williamson,  of  Waco,  Tex.,  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  This  was  an  action  in  the  District  Court 
for  the  breach,  of  two  contracts  for  the  purchase  and  sale  each  of 
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100  bales  of  cotton  for  future  delivery.  The  plaintiff  in  error,  de- 
fendant in  the  District  Court,  was  the  seller,  and  defendant  in  error, 
plaintiff  in  the  District  Court,  was  the  purchaser.  The  breach 
was  alleged  by  the  plaintiff  to  have  consisted  in  the  failure  of  the  de- 
fendant to  deliver  the  cotton,  as  called  for  by  the  two  contracts.  Tbe 
defendant  set  up  as  a  defense  to  the  first  contract  (that  of  May  11, 
1916)  the  Texas  statute  (articles  538  and  539,  Penal  Code),  whid 
prohibits  the  making  of  contracts  <vhere  no  actual  delivery  of  the  cot- 
ton is  contemplated  by  the  parties,  and  to  the  second  contract  (that  of 
June  21,  1916)  that  it  was  canceled  by  the  agent  of  the  purchaser  short- 
ly after  it  was  entered  into  by  the  parties.  The  District  Judge  di- 
rected a  verdict  for  the  plaintiff,  under  both  of  the  contracts,  for  the 
amount  of  the  differences  between  the  contract  prices  and  the  mar- 
ket prices  at  the  dates  of  the  respective  deliveries.  The  court  he'd 
that  there  was  no  evidence  that  at  the  time  of  entering  into  the  fint 
contract  the  parties  to  it  intended  to  enter  into  a  wagerii^  or  gambling 
contract,  and  that  there  was  no  evidence  that  the  plaintiff's  agenl. 
Hooper,  who  it  was  contended  had  agreed  to  the  cancellation  of  the 
second  contract  at  defendant's  request,  had  any  authority  from  the 
plaintiff  to  make  such  an  agreement. 

[1,2]  The  plaintiff  in  error  complains  of  the  action  of  the  District 
Judge  in  refusing  to  permit  him  as  a  witness  in  his  own  behalf  to  an- 
swer this  question: 

"ilr.  Flowers,  was  It  yonr  Intention,  at  the  time  yon  made  tbe  first  con- 
tract with  Mr.  Hooper,  tbat  actual  cotton  was  to  be  d^vered?" 

The  grounds  of  objection  were  that  the  question  was  leading,  and 
because  the  secret  intention  of  one  party,  not  expressed  to  the  otiier, 
was  immaterial.  The  witness  would  have  answered,  if  permitted, 
that  it  was  not  his  intention,  at  the  time  he  made  the  first  contract, 
to  deliver  actual  cotton  to  the  plaintiff.  The  Di^rict  Court  properly 
exercised  its  discretion  in  refusing  to  permit  the  witness,  who  was  a 
party  and  solely  interested  in  the  result,  to  answer  a  question  which 
suggested  the  answer  desired  by  counsel,  and  which  called  for  an  un- 
disclosed state  of  mind  of  the  witness  upon  a  subject-matter  which 
was  vital  to  the  case,  and  upon  which  it  was  not  possible  to  contra- 
dict him.  It  is  not  clear  that  the  expected  evidence  was  competent, 
had  the  question  been  properly  framed.  The  issue  was  whether  the 
parties  to  the  trade,  when  it  was  made,  contemplated  that  there  was  to 
be  an  actual  future  delivery  of  the  cotton.  Anything  said  or  done  by 
either  party,  brought  home  to  the  other  party,  which  reflected  his  inten- 
tion as  to  delivery,  would  undoubtedly  be  material.  The  offer  did  not 
go  to  this  extent.  The  uncommunicated  intention  of  either  or  both  par- 
ties would  fall  short  of  showing  a  gambling  transaction.  It  must 
have  appeared  that  the  parties,  mutually,  either  expressly  or  impliedly 
understood  that  no  delivery  was  to  be  made  or  accepted.  Showing 
a  secret  intent  upon  the  part  of  one  was  not  even  competent  as  a 
step  to  show  such  a  mutual  understanding. 

[3]  The  plaintiff  in  error  also  complains  of  the  District  Judge's 
refusal  to  permit  his  witness,  H.  S.  Hooper,  to  answer  this  question: 
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"Ton  settled  those  contractg  [referring  to  contracts  with  others  similar  to 
tJtiiose  with  d^endant]  on  a  money  basis,  did  you  not?" 

The  witness,  if  permitted,  would  have  answered  that  on  some  con- 
■tracts  made  with  plaintiff  for  the  delivery  of  cotton  in  the  fall  of 
1916,  when  the  sellers  did  not  deliver  the  cotton,  they  made  settle- 
xnents  with  plaintiff  by  paying  the  difference  in  money  between  the 
contract  price  and  the  market  price  at  the  time  of  delivery.  Another 
question  of  the  same  purport  went  to  specific  instances.  The  offer 
■went  no  further  than  to  show  that,  in  instances  where  the  seller  had 
breached  his  contract  by  failing  to  deliver,  the  right  of  action  for 
such  breaches  had  been  liquidated,  without  suit,  upon  the  basis  of  the 
legal  measure  of  damage  for  such  breaches.  The  evidence  did  not 
tend  to  illustrate  the  intent  of  the  parties  when  the  contract  was  made, 
and  it  is  only  the  then  intent  not  to  make  and  receive  delivery  that  the 
Texas  statute  inhibits.  If  the  similar  instances  had  shown  an  intent 
not  to  make  and  receive  delivery,  they  might  have  served  to  illustrate 
the  fntent  in  the  instant  case;  but  they  did  not.  They  only  tended 
to  show  what  transpired  long  after  the  making  of  the  trades,  and  not 
what  was  in  the  minds  of  the  parties  when  they  entered  into  the 
trades. 

[4]  The  plaintiff  in  error  also  complains  that  a  verdict  was  direct- 
ed against  it  upon  the  first  contract.  We  think  the  testimony  of  the 
plaintiff  in  error  himself  is  convincing  that  he  contemplated  making 
deliveries  under  this  contract,  unless  providentially  hindered  by  storms 
or  crop  failure.  His  unwillingness  to  trade  until  assured  by  Hooper 
that  he  would  be  entitled  to  liquidate  his  contracts,  in  the  event  of  such 
providential  interference,  on  a  money  basis,  only  goes  to  show  that 
deliveries  were  contemplated,  barring  such  disasters.  The  language 
and  conduct  of  the  plaintiff  in  error  are  satisfying  that  he  intended 
to  deliver  the  cotton,  and  traded  on  the  basis  of  his  expected  ability 
to  procure  the  cotton  for  such  delivery. 

[6-8]  The  plaintiff  in  error  lastly  complains  that  the  court  directed 
a  verdict  against  him  upon  the  cause  of  action  based  on  the  second 
contract.  As  to  this  contract,  the  plaintiff  in  error  set  up  its  alleged 
cancellation  by  agreement  between  defendant  in  error's  agent,  Hooper, 
and  himself,  shortly  after  it  was  made.  Hooper  denied  such  agree- 
ment. The  District  Court  determined  the  issue  upon  the  ground  that 
Hooper  was  not  shown  to  have  been  authorized  by  defendant  in  error 
to  cancel.  The  record  very  clearly  shows  that  Hooper  could  only  make 
contracts  for  defendant  in  error  after  having  been  specifically  au- 
thorized in  each  instance.  It  also  shows  that  Hooper  did  not  make 
the  contract  sued  on  for  his  principal,  unless  delivery  of  an  already 
signed  paper  evidencing  it,  to  the  plaintiff  in  error,  is  to  be  so  consid- 
ered. There  is  a  conflict' as  to  whether  or  not  Bush  made  the  con- 
tract over  the  telephone,  but  no  evidence  that  Hooper  made  it,  other- 
wise than  as  stated.  There  is  no  evidence  of  Hooper's  authority 
to  cancel,  unless  it  is  to  be  implied  from  the  authority  to  make,  or 
from  his  actually  having  made,  the  contract.  Both  failing  to  be 
shown,  and  the  burden  being  on  the  plaintiff  in  error  to  show  the  au- 
thority of  the  agent,  the  defense  fails.    Nor  does  authority  to  make 
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a  contract  imidy  authority  to  cancel  it  Ye  Seng  Co.  v.  CcHlntt  (D. 
C.)  9  Fed  423. 

Plaintiff  in  error,  however,  contends  that,  if  the  District  Court  had 
permitted  the  witness  Hooper  to  answer  as  to  his  having  settled  with 
parties,  who  had  breached  other  similar  contracts  for  his  principal, 
there  would  have  been  evidence  of  his  authority  to  cancel.  Tht  dis- 
tinction between  authority  to  bind  his  principal  by  accepting  for  him 
the  legal  measure  of  damage  after  breach,  and  releasing  the  seller, 
before  breach,  gratuitously,  is  obvious.  Again,  the  evidence  exclud- 
ed was  not  offered  by  the  plaintiff  in  error  in  support  of  the  authority 
of  Hooper  to  cancel  the  second  contract,  but  to  support  the  plaintiS 
in  error's  contention  that  the  first  contract  was  a  gambling  transac- 
tion. The  District  Court  could  not  be  criticized  for  exducUng  it  for 
the  only  purpose  for  which  it  was  offered,  because  it  is  now  contend- 
ed it  might  have  been  material  for  another  different  and  undisclosed 
purpose. 

We  think  the  court  properly  ruled  on  the  questions  of  evidence,  and 
properly  directed  a  verdict  for  the  plaintiff  upon  both  contracts  sued 
on,  and  the  judgment  is  affirmed. 

Affirmed. 


UNITED  STATD8  ▼.  GREAT  NORTHEBN  RT.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    December  2,  191&> 

No.  3166. 

1.  Public  Lands  «=»S1(1) — Railboad  Grant — ^liAND  Subject  to  Selkhos 

AS  IiIEtJ  LiAND. 

The  right  of  a  railroad  company  to  select  indemnity  land  on  any  pntlic 
nonmlneral  land  to  which  no  adverse  claim  has  attadied  at  the  time  of 
selection  does  not  extend  to  land  th^i  occupied  by  a  qualified  settler  as 
a  homestead,  although,  the  land  being  unsnrreyed,  no  filing  has  been 
made. 

2.  PuBiJO  Lands  «=s>81(3) — Stnr  to  Annxtl  Patknt — Lieu  Lands. 

The  proviso  to  Act  March  2,  1896,  (  1  [Oomp.  St.  1916,  f  4901),  tint 
no  suit  shall  be  brought  to  recover  lands  patented  In  lieu  of  other  lands 
lost  by  the  grantee  througjb.  failure  of  the  government  to  withdraw  tlie 
same  from  entry,  la  a  curative  provision,  and  does  not  f^ply  to  lands  pat- 
ented after  Its  enactment 

3.  Public  Lands  «=3i20 — Suit  to  Cancei,  Patents — Pabties. 

The  United  States  may  maintain  a  suit  to  cancel  a  patoit  to  lanl 
erroneously  issued,  although  the  beneflclBl  Interest  In  the  land  has  be- 
come vested  In  another. 

4.  COUBTS  «s»3S6 — Fedebaz.  Ooubts— AFPEAIi— Bxcobd. 

A  bill  of  exceptions  Is  not  required  on  appeal  In  equity  cases,  unda 
equity  rule  76  (198  Fed.  xl,  115  C.  C.  A-  xl),  but  only  a  condensed  stite- 
ment  of  the  evidence,  approved  by  the  court  or  judge. 

Appeal  from  the  District  Court  of  the  United  States  for  the  NorA- 
em  Division  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Suit  in  equity  by  the  United  States  against  the  Great  Northem 
Railway  Company.  Decree  for  defendant,  and  the  United  States  ap- 
peals.   Reversed.  ,  

^saFor  otber  cuw  M*  nun*  topic  ft  KBT-NUUBBR  In  all  Kv-Nomberad  Dlfaiti  ft  IbMm 


Digitized  by 


Google 


UNITED  STATES  T.  OBBAT  NOBTHEBN  BT.  CO.  523 

Robert  C.  Saunders,  U.  S.  Atty.,  and  Ben  L,.  Moore  and  Edwin  H. 
Flick,  Asst.  U.  S.  Attys.,  all  of  Seattle,  Wash. 

F.  V.  Brown,  F.  G.  Dorety,  and  R.  J.  Hagman,  all  of  Seattle,  Wash., 
for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge.  This  is  a  suit  to  cancel  a  patent 
issued  to  the  Great  Northern  Railway  Cotapany  by  the  United  States 
for  the  land  "in  controversy,  on  the  ground  of  alleged  inadvertence 
and  mistake  of  the  Land  Department  in  issuing  the  same.  The  land 
in  question  was  selected  in  lieu  of  land  which  the  St.  Paul,  Minne- 
apolis & '  Manitoba  Railway  Company  relinquished  to  the  United 
States  in  pursuance  of  the  Act  of  Congress  of  August  5,  1892,  c. 
382,  27  Stat.  390.  The  defendant  is  the  successor  in  interest  of  the 
St.  Paul,  Minneapolis  &  Manitoba  Railway  Company.  The  lands 
subject  to  selection  are  described  by  the  act  ai — 

"noninlDeral  pnbUc  lands,  so  classified  as  nonmlneral  at  the  time  of  actual 
gOTernment  survey  wblch  has  been  or  shall  be  made,  of  the  United  States  not 
reeerred  and  to  which  no  adverse  right  or  claim  shall  have  attached  or  have 
been  initiated  at  the  time  of  the  making  of  such  selection  lying  within  any 
state  Into  or  through  which  the  raUway  owned  by  said  railway  com- 
pany runs,  to  the  extent  of  the  lands  so  relinquished  and  released." 

The  St.  Paul,  Minneapolis  &  Manitoba  Railway  Company,  under  the 
act,  was  entitled  to  make  selection  from  surveyed  or  unsurveyed  lands ; 
but,  in  case  such  selection  was  from  unsurveyed  lands,  it  was  required 
to  designate  the  lands  with  reasonable  certainty,  and  was  further  re- 
quired to  file  a  new  selection  list  describing  the  tracts  selected  ac- 
cording to  survey  within  three  months  after  the  survey  and  plats 
thereof  had  been  filed  in  the  local  land  office.  Selection  was  made 
by  such  railway  company  of  the  land  in  dispute  May  5,  1902,  and  ad- 
justment was  made  according  to  the  public  survey  February  23,  1907 ; 
the  plat  of  survey  having  been  filed  February  6,  1907.  On  April  13, 
1908,  patent  was  issued  oy  the  land  office  to  the  defendant  herein  as 
successor  in  interest  to  the  St.  Paul,  Minneapolis  &  Manitoba  Rail- 
way Company,  and  the  legal  title  now  stands  in  the  name  of  the  pat- 
entee. 

[1]  The  evidence  shows  quite  satisfactorily  that  one  L.  C.  The- 
bo  settled  on  the  land  in  dispute  some  time  prior  to  March,  1902, 
claiming  it  as  a  homestead,  and  continued  to  live  there  for  2  or  2V2 
years.  Thebo  was  a  native  of  Michigan,  and  was  otherwise  qualified 
to  enter  the  land  as  a  homestead.  In  19(H  Hugh  H.  Boggs  settled  on 
the  same  land,  claiming  it  as  a  homestead,  and  continued  to  live  there 
until  August  18,  1906,  when  he  sold  his  relinquishment  to  Edmund 
Magner,  who  entered  the  land  at  the  land  office  as  his  homestead, 
and  has  continued  to  reside  thereon  and  to  claim  and  improve  the 
same  as  such  ever  since.  The  record  at  the  local  land  office  shows 
that  Magner  entered  the  land  February  6,  1907,  alleging  settlement 
April  18,  1904.  The  papers  in  the  Magner  application  did  not  reach 
the  General  Land  Office  until  after  the  issuance  of  the  patent  to  the  rail- 
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way  company,  and  on  June  1,  1909,  the  Q>niniissioner  rendered  a  de- 
cision adverse  to  Magner,  on  the  ground  that  he  did  not  allege  set- 
tlement until  August  18,  1904,  which  was  subsequent  to  the  railway 
company's  selection.  The  action  of  the  Commissioner  was  affirmed 
by  the  Department  January  22,  1910.  Magner  was,  however,  notified 
that— 

"If,  as  a  matter  of  fact,  tbe  land  was  occupied  by  a  settler  at  the  time  of 
tbe  company's  selection,  an  allegation  to  that  effect,  duly  verified,  -would 
farnlsh  the  basis  for  a  hearing  to  determine  the  actual  status  of  the  land  at 
the  time  of  Its  selection  by  the  company." 

The  requisite  papers  having  been  filed,  a  hearing  was  ordered  by 
tfie  Commissioner,  which  was  set  by  the  local  land  oSict  for  January 
9,  1911,  and  notice  was  given  to  the  parties  interested.  The  hearing 
resulted  in  a  decision  by  the  local  officers  favorable  to  Magner,  and 
this  was  confirmed  by  the  Commissioner  May  12,  1911.  On  the  same 
day  demand  was  made  upon  the  railway  company  for  a  reconveyance 
of  the  land  to  the  government. 

The  basis  of  the  suit  is  inadvertence  and  mistake  on  the  part  of  the 
Land  Department  in  issuing  the  patent  to  the  railway  company,  when 
it  is  alleged  that  the  land  was  at  the  time  of  the  railway  company's 
selection  occupied  by  a  qualified  settler.  This  brings  upon  the  record 
the  question  for  consideration  whether  the  selection  was  valid  and 
should  be  sustained  as  against  the  claim  of  the  settler,-  or  in  this  case 
the  claim  of  Magner,  who  has  succeeded  to  the  right  of  the  settler. 
The  question  is  not  new,  or  one  of  first  impression  with  the  federal 
courts.  Without  attempting  to  trace  the  history  of  the  judicial  so- 
lution of  the  inquiry,  it  will  suffice  to  refer  to  a  few  of  the  leading 
cases  of  the  Supreme  Court  dealing  with  the  subject. 

Preliminarily,  it  should  be  stated  that,  both  under  the  pre-emption 
law  and  under  the  homestead  law,  after  the  act  of  1880,  the  right  of 
the  settler  was  initiated  by  settlement.  St.  Paul,  Minn.  &  Man.  Ry. 
Co.  V.  Donohue,  210  U.  S.  21,  31,  28  Sup.  Ct.  600,  52  L.  Ed.  941. 
And  it  has  been  further  held  that,  if  either  a  pre-emption  or  home- 
stead right  had  been  initiated  before  lieu  selection  was  made,  the  par- 
cels to  which  the  right  attached  were  no>  subject  to  appropriation 
as  indemnity  lands.  Osborn  v.  Froyseth,  216  U.  S.  571,  577,  30  Sup. 
Ct.  420,  54  I*  Ed.  619.  The  court,  answering  the  contention  that  the 
mere  fact  that  there  was  no  record  of  the  homestead  claim  when  the 
lieu  selections  were  made  was  enoug:h  to  give  efficacy  to  the  selec- 
tions, and  to  vest  the  legal  title  under  the  patent  thereafter  issued, 
said: 

"If  at  that  date  this  land  was  actually  occupied  by  one  qualified  under  the 
law,  who  had  entered  and  settled  thereon  before  that  time,  with  tbe  Intoit 
to  claim  it  as  a  homestead,  the  land  bad  ceased  to  be  public  land  and  as-  such 
subject  to  selection  as  lieu  land." 

In  the  Donohue  Case,  the  court  further  specifically  held  that  (quot- 
ing from  the  syllabus) : 

"Under  the  Land  Grant  Act  ^f  August  5,  1892  (27  Stat  390,  o.  382),  the 
right  of  the  railway  company  to  select  indemnity  lands,  nonmlseral  and  n<rt 
reserved,  and  to  which  no  adverse  rl£ht  or  claim  bad  attached  or  been  inl- 
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tdated,  does  not  incdnde  land  whldi  had  he&a  entered  in  good  f»itli  by  a 
homesteader  at  the  time  of  the  supplementary  selection,  and  on  a  rellnqnlsh- 
ment  being  properly  filed  by  the  homesteader  the  land  becomes  open  to  settle- 
ment and  the  railway  company  U  not  entitled  to  the  land  under  a  selection 
filed  prior  to  snch  relinquishment." 

To  the  same  effect  is  Osbom  v.  Froyseth,  supra,  wherein  it  is  fur- 
ther said  that : 

"With  respect  to  the  'lieu  lands,'  as  they  are  called,  the  right  was  only  a 
float,  and  attached  to  no  spectflc  tracts  untU  the  sdectioa  was  actually  made 
In  the  manner  prescribed." 

See,  also,  Sjoli  v,  Dreschel,  199  U.  S.  564,  26  Sup.  Ct.  154,  50  L. 
Ed.  311. 

If,  therefore,  the  Land  Department  issued  the  patent  to  the  rail- 
way company,  through  inadvertence  and  mistake  respecting  the  fact 
of  its  being  entitled  thereto,  when  in  reality  there  was  a  qualified 
settler  upon  the  land  wh^  selection  and  supplementary  selection 
were  made,  the  suit  would  lie  to  cancel  the  patent.  The  proof,  as 
we  have  previously  indicated,  shows  quite  clearly  that  the  land  in 
dispute  was  so  occupied  by  a  qualified  settler,  and  it  follows  that 
the  'railway  company's  selection  never  attached,  and  it  was  never 
entitled  to  the  patent. 

[2]  It  is,  however,  streniiously  insisted  that  complainant's  right  of 
action  is  precluded  by  the  Act  of  Congress  of  March  2,.  1896,  c.  39, 
§  1,  29  Stat.  42  (Comp.  St.  1916,  §  4901),  wherein  it  is  provided  that— 

"No  suit  shall  be  brought  or  maintained,  nor  shall  recovery  be  had  for 
lands  or  the  value  thereof,  that  were  certified  or  patented  in  lieu  of  other 
lands  covered  by  a  grant  which  were  lost  or  relinquished  by  the  grantee  in 
consequence  of  the  failure  of  the  government  or  its  otUcers  to  withdraw  the 
same  from  sale  or  entry." 

Tliis  is  a  curative  statute,  rather  than  one  of  limitations,  and,  if  it 
had  prospective  effect,  the  present  case  would  come  directly  within 
its  letter  and  spirit.  It  has  been  recently  decided,  however,  by  the 
Supreme  Court,  in  the  case  of  United  States  v.  St.  Paul,  Minneap- 
olis &  Manitoba  Railway  Co.,  that  it  has  no  such  ^effect.  No.  75, 
October  Term,  1917,  247  U.  S.  310,  38  Sup.  Ct.  525,  62  L.  Ed.  1130. 
That  case  is  analogous  on  its  facts  to  the  present  case,  and  is,  without 
question,  controlling  here.  The  holding  of  the  court  is  that  the 
proviso  was  not  a  bar  to  that  suit,  "brought  to  annul  a  patent  ap- 
plied for  and  issued  long  after  its  enactrient."  So  was  the  patent  in 
the  suit  at  bar  issued  long  after  the  enactment  of  the  statute.  The 
issuance  was  on  April  13,  1908.  It  would  be  a  work  of  supereroga- 
tion for  us  to  attempt  to  elaborate  upon  the  exhaustive  opinion  of 
the  Supreme  Court,  and  we  need  but  to  refer  to  it  for  the  reasoning 
upon  which  it  is  based. 

[3]  Some  question  has  been  made  as  to  whether  this  is  a  suit  for 
the  benefit  of  Magner,  or  one  in  the  right  of  the  United  States.  Mag- 
ner  was  not  a  party  in  any  way,  but  was  allowed  in  the  course  of 
the  proceeding  to  appear  by  counsel  and  to  adduce  evidence  touching 
settlement  and  occupation  by  himself  and  his  predecessor.  There 
was  no  intervention,  however,  and  the  stiit  proceeded  as  one  by  the 
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government  only.  Being  the  party  entitled  to  the  1^1  title,  it  had 
a  legitimate  right  and  was  duly  authorized  to  maintain  the  suit  as  it 
was  instituted. 

[4]  The  motion  to  strike  what  is  termed  the  bill  of  exceptions 
is  without  merit.  A  statement  of  the  evidence  with  the  approval  of 
the  judge  is  all  that  is  required  in  an  equity  cause,  where  an  appeal 
is  to  be  prosecuted.  Federal  Equity  Rule  75  (198  Fed.  xl,  115  C. 
C.  A.  xl).  An  approved  statement  of  the  evidence  is  really  what  was 
filed  in  the  present  case,  and  not  a  bin  of  exceptions. 

The  complainant  being  entitled  to  recover,  the  decree  of  the  court 
below  will  be  reversed,  and  one  here  entered  in  pursuance  of  the 
prayer  of  the  bill. 


WOODAL.L  T.  CLARK  et  at  (two  cases). 

VOLhS  V.  HUNTINGTON  DEVELOPMENT  &  GAS  CO. 

(Circuit  Court  of  Ai>peal8,  Ey)urtli  dnmit.    October  16,  191&> 

No8.  164&-1045. 

1.  Remotai.  or  Causes  «=>107(5) — BxitASO — Effiwt  of  Pmrriow. 

Wbere  tlie  petltlMi  for  removal  of  suits  to  cancel  disclaimers  to  land 
alleged  that  the  actual  value  of  the  property,  exclusive  of  costs,  etc.,  wai 
In  excess  of  $3,000,  and  such  avemients  were  not  challenged,  complainants' 
petition  to  remand  must  be  denied ;  the  petition  for  removal  fomlshlns 
the  basis  of  Jurisdiction. 

2.  QunmNo  Title  9=»29 — ^Rsmovai.  or  CtMVD  raoii  Tttlx — Laches. 

Where  complainants  were  at  all  times  in  possession  of  the  land,  their 
delay  In  beginning  suit  to  set  aside  disclaimers  to  the  land  does  nci 
«Hi8tltute  laches,  which  will  bar  relief. 

3.  Equttt  €=>363 — Monow  to  Disinss — Bftect. 

A  motion  to  dismiss  a  bill  is  in  the  nature  of  a  d«nurrer,  and  for  the 
purpose  of  the  motion  the  allegations  of  the  bill  must  be  talcen  as  true. 

4.  Quieting  Title  «=»85(2) — Biu.  to  Remove  Cloud — Sufticiehot  or  alle- 

QATION. 

Allegations,  in  a  bill  to  set  aside  as  clouds  on  their  title  disclaimers,  as 
to  minerals,  held  to  sufficiently  aver  complainant's  title  to  tte  minerals 
mentioned. 

5.  Mines  and  Minerals  9=355(2) — Disciahcebs — Construction. 

In  view  of  Code  W.  Va<  1913,  c.  72,  {  3  (sec.  3780).  disclaimers  of  min- 
erals in  lands  in  West  Virginia  land  held  quitclaim  deeds. 

9.  Vendor  and  Purchaser  «s»231(9)— Bona  Fide  Purchasers — Record — ^Di- 
rection. 

Where  the  predecessors  of  the  title  of  defendants,  who  claimed  iinaer 
disclaimers  to  the  minerals  in  land,  directed  that  sadi  disclaimers  be  re- 
corded in  the  release  docket,  such  recordation  is  binding  on  them. 

7.  Vendor  and  Purchaser  €=3231(0) — Bona  Fide  PiTROHASEa — CoNansucnvB 
Notice. 

Where  dlsdaimers  to  the  minerals  in  land  were  at  the  Instance  ot 
those  asserting  title  thereunder,  recorded  in  the  rdease  dodiet,  held  that, 
under  Code  W.  Va.  1913,  a  73,  S9  2,  7  (sees.  3805,  3810)  and  chapter  76,  | 
5  (sec  3862),  such  disclaimers  were  not  constroctive  notice  to  bona  fldf: 
purchasers  from  the  original  owner,  and  the  purchasers  took  as  against 
those  asserting  title  under  the  dlsclaimos. 

4s»For  other  caa**  •••  nm*  topic  *  KBT-NUMBBR  In  an  K«r-Namb«r*d  Dtcesta  t  Indexei 
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AM)eals  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  West  Virginia,  at  Huntington;  Benjamin  F.  Keller, 
Judge. 

Suits  by  T.  J.  Woodall  and  by  Alonzo  Woodall  against  Herbert  L. 
Clark  and  another,  trustees  of  the  Lincoln  County  Land  Association, 
a  voluntary  imincorporated  association,  and  others,  and  by  Oad  Mills 
against  the  Huntington  Development  &  Gas  Company,  a  corporation, 
b^un  in  the  state  court,  and  removed  to  the  federal  court.  From  de- 
crees dismissing  the  suits,  complainants  appeal.  Reversed  and  re- 
manded, with  instructions. 

D.  E.  Wilkinson,  of  Hamlin,  W.  Va.,  for  appellants. 

Gary  N.  Davis  and  W.  C.  W.  Renshaw,  both  of  Himtington,  W. 
Va.  (Henry  A.  McCarthy,  of  Philadelphia,  Pa.,  and  Meek  &  Renshaw 
and  Campbell,  Brown  &  Davis,  all  of  Huntington,  W.  Va.,  on  the 
brief),  for  appellees. 

Before  PRITCHARD  and  WOODS.  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

PRITCHARD,  Circuit  Judge.  In  disposing  of  the  three  above- 
stated  causes,  the  learned  judge  who  heard  the  same,  in  referring  to 
the  nature  of  the  suits,  said : 

"The  above  suits  were  instituted,  in  equity.  In  the  circuit  court  of  Lincoln 
county,  W.  Va.,  and  later  duly  removed  to  this  court  Tlie  matter  Is  now 
before  me  upon  motion  to  dismiss  the  bills  of  complaint,  all  three  suits  in- 
volve the  same  question,  and  the  Mils  of  complaint  in  each  case  are  practically 
Identical.  Each  seeks  to  have  canceled,  set  aside,  and  held  for  naught,  as 
a  cloud  upon  their  title,  a  certain  paper  writing,  commonly  called  a  'dis- 
claimer,' purporting  to  have  been  executed  by  we  W.  C.  Wiley  on  the  3d  day 
of  June,  1887. 

"The  substantial  and  material  allegations  of  the  bUIs  .are  as  follows: 

"niat  the  plaintiffs  are  the  owners  in  fee  of  the  land  involved  in  these 
proceedings,  having  obtained  title  thereto  through  mesne  conveyances,  tracing 
title  to  the  comm<»iwealth'  of  Virginia ;  that  the  plaintiffs  and  their  various 
predecessors  in  title  have  had  open  and  notorious  possesion  of  said  property 
and  paramount  title  thereto,  and  have  paid  taxes  thereon  since  the  formation 
of  Lincoln  county  and  the  grant  from  the  commonwealth  of  Virginia;  that 
the  records  of  such  title  were  destroyed  by  the  fire  which'  burned  the  Lin- 
coln county  conrttiouse  in  November,  1900,  but  that  subsequently,  by  evidence 
taken  before  the  commission  of  destroyed  instruments,  such  Instruments  of 
title  were  readmitted  to  record;  that  some  time  after  such  fire  there  was 
also  readmitted  io  record  in  a  deed  book  of  said  county  a  paper  writing,  pur- 
xwrtlng  to  be  a  disclaimer,  signed  and  sealed  by  (me  W.  O.  Wiley,  a  prior  owner 
of  said  property,  which  said  paper,  appears  to  have  been  recorded  in  said 
clerk's  office  in  a  certain  release  docket,  some  thna  prior  to  the  recordation  of 
plaintiffs'  muniments  of  title,  disclaiming  all  right,  title,  and  interest  in  and 
to  the  property  here  in  dispute,  which  said  writing  is  In  the  words  and  figures 
following : 

'"Whereas,  certain  actions  of  ejectment  are  now  pending  in  the  District 
Court  of  the  United  States  for  the  District  of  West  Virginia,  in  favor  of 
"Henry  McFarlan  and  others  against  Louis  Adkins  and  others,"  "John  P. 
Tiverton  and  others  against  Loots  Adkins  and  others,"  "John  P.  Yelverton 
and  others  against  Jeremiah  Wltdier  and  others,"  "Oustavus  A.  Sacchi  against 
James  A.  Holl^  and  others,"  "Gastavus  A.  Sacchi  against  John  M.  Reese  and 
others,"  and  "Oustavus  A.  Sacdil  against  A.  J.  Barrett  and  others,"  for  the 
recovery  of  a  tract  of  land  heretofore  conveyed  by  Henry  McFarlan  and 
others,  trustees  of  the  Guyandotte  Land  Company,  to  Gnstavus  A.  Sacdii,  by 
deed  bearing  date  tm  the  27th  day  of  June,  1866,  and  recorded  In  the  office 
of  tii0  noorder  cC  CabtU  ooun^,  la  Book  A  CNew  Series),  page  IM;  and. 
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"  'Whereas,  William  C.  Wiley  Is  in  possession  of  and  dalndng  title  to  a 
portion  of  said  land,  so  sought  to  be  recovered,  and  is  desirous  of  aettbng 
any  and  all  conflicting  claims  to  lands  so  occupied  and  daimed    by  him: 

"  'Now,  therefore,  the  said  Wiley  in  consideration  of  the  premises,  and  beis; 
released  from  all  litigation  in  relation  to  the  land  hereinafter  described,  and 
from  liability  for  costs  in  relation  to  the  lands  sought  to  be  recovered,  as 
aforesaid,  doth  hereby  disclaim  all  right,  title,  dalm,  demand,  or  interest  is 
and  to  all  and  any  land  set  ont  and  described  in  said  declaration  in  said  ac- 
tion of  ejectment,  except,  all  that  certain  piece  or  parcel  of  land,  situate, 
lying,  and  being  in  the  county  of  Uncoln  and  state  of  West  Virgiiila,  ca 
Sngar  Camp  branch  of  MicTdle  fork,  and  being  part  of  a  snrrey  made  for  B.  E. 
&  Harvey  Barrett  and  St  O.  Ballard  on  the  3rd  day  of  November.  1S49, 
for  1,400  acres ;  the  tract  herein  excepted  being  130  acres  ont  of  said  Burrey, 
and  more  particularly  described  In  a  deed  from  J.  V.  Sweetland  to  the  said  i 

Wiley,  dated  March  15,  1884,  recorded  In  Deed  Book  F,  page  318. 

"  'But  the  said  W.  C.  WUey  herein  disdalms  all  title  or  interest  In  all  coal 
(except  so  much  as  shall  be  required  for  domestic  purposes)  and  iron  ore,  , 

hydro-carbon  oils,  salt  brine,  natural  gas  and  all  other  minerals  in,  upon  or 
under  the  said  tract  of  land  herein  excepted,  with  the  exclusive  rigbt  to  the 
said  plaintiffs,  and  those  claiming  under  them,  for  rights  of  way  for  tram, 
rail,  and  wagon  roads  through  said  land  so  excepted,  and  to  dig  for  and  I 

mine  coal.  Iron  ore,  bore  for  oil  or  natural  gas,  and  the  necessary  convenience 
on  said  land  for  storing  oil  and  coal,  and  the  transmission  of  the  same  by  . 

the  best  and  most  convenient  means  to  market  I 

'"And  the  said  William  C.  Wiley  further  agrees  that  the  plaintiffs  in 
either  of  said  actions  may  take  Judgment  against  him  in  e]ectm«it,  for  the  | 

interest  by  him  herein  disclaimed,  and  to  that  end  he  emjwwers  any  attor- 
ney of  said  court  to  appear  for  him  In  either  of  said  actions,  and  consent 
that  such  Judgment  be  entered,  and  that  this  disclaimer  be  filed  as  part  of  I 

the  record  in  such  cause.  I 

"  'Given  under  my  band  and  seal  this  23d  day  of  Jnne,  1887. 

"'W.  C.  Wiley.    [SeaLr 
"'State  of  West  Virginia,  Uncoln  County-^o  wit:  I 

"  'I,  H.  Hager,  a  CJlerk  Oo.  Ct.  In  and  for  said  county,  do  hereby  certify  that 

,  whose  name  is  signed  to  the  foregoing  writing,  bearing  date  the  22d  ^ 

day  of  Jnne,  1887,  this  day  acknowledged  the  same  before  me  In  my  said 
county. 

"  'Given  under  my  hand  this  22d  day  of  June,  18S7.  I 

*"H.  Hager,  Clerk. 
"  'Qerk's  Office  CJounty  Court,  Lincoln  County,  W.  Va.  i 

"  'This  disclaimer  was  this  day  presented  to  me  In  my  said  office  for  record;  | 

thereupon  the  same,  together  with  the  certificate  of  acknowledgment  there- 
on indorsed,  is  duly  admitted,  to  record  in  my  said  office  this  12th  July,  18S7. 

"  'H.  Hager,  Clerk.'  | 

"Note. — The  following  indorsement  was  on  the  bade  of  the  above  Instrument: 
'W.  C.  Wiley.    Disclaimer.    130  A.  Release  Docket,  page  168,'  169,  ESx.  No.  38;.' 

"Note. — The  following  indorsement  also  appears:  1 

"  'Clerk's  Office  of  the  County  Court  of  Lincoln  County,  14th  day  of  March, 
1911,  to  wit:  I 

"  'The  deed  book  containing  the  record  of  the  foregoing  deed  and  certlficata 
of  acknowledgment,  and  certificate  of  recordation  thereof,  having  been  lost 
by  fire,  consuming  the  records  of  said  clerk's  office,  occurring  on  the  19th  day  | 

of  November,  1909,  the  foregoing  deed  or  dlsdaimer  was  this  day  presented  to 
me,  the  clerk  of  the-sald  court.  In  the  clerk's  office  aforesaid,  for  record  anew. 
And  thereupon,  the  sa!ld  deed  together  with  the  certificate  of  acknowledgment  i 

and  certificate  of  recordation  have,  by  me,  been  duly  admitted  to  record  anew 
in  said  derk's  office. 

"  'Given  under  my  hand  this  14th  day  of  Mardi,  1911. 

"  'W.  a  Holstein, 
"  'Clerk  County  Court  of  Lincoln  County. 

"  'Recorded  in  Deed  Book  No.  62,  page  91. 

"  '▲  true  cosV'  Attest:  'Albert  F.  Blade,  aerfc, 

-'By k  Deputy.' 


Digitized  by 


Google 


wooDAUi  y.  oll&bk  529 

**^nie  oertlfloate  to  this  paper,  It  will  be  noted,  omits  the  name  of  ttie  maker 
thereof. 

"It  appears  from  the  pleading  before  me  that  while  this  disclaimer  was 
ezecated  in  comiectlon  with  certain  ejectment  cases  then  pending,  Involving 
•this  property.  It  was  never  filed  In  such  cases,  but  recorded  In  the  county 
clerk's  office  of  lilncoln  county  In  a  record  book,  commonly  called  a  'release 
docket' ;  that  after  the  destruction  of  the  courthouse  of  said  county  by  fire.  It 
was  re-recorded  and  now  is  of  record  In  a  deed  book  of  said  county.  It  Is 
this  record  which  plaintiffs  dalm  constitutes  a  'cloud  upon  their  title,'  and 
which  they  seek  to  have  set  aside.  In  one  of  the  above-styled  suits,  coer- 
cion la  charged  In  connection  with  the  signing  of  said  so-called  disclaimer, 
althoo^  this  allegation  is  not  substantiated  %y  any  supporting  facts  or  al- 
legations, and  was  not  relied  on  in  argument.  The  plaintiffs  likewise  em- 
brace in  their  bill  of  complaint  a  naked  allegation  to  the  effect  that  the  said 
paper  was  originally  recorded  in  the  release  docket  at  the  instance  and  by  the 
direction  of  defendants. 

"Defendants  take  the  position  that  this  paper  is  in  reality  and  effect  a 
qnitdaim  deed  and  divested  W.  C.  Wiley  of  title  to  said  property  and  vested 
title  thereto  in  defendants,  or  their  predecessors  in  title;  furthermore,  that 
this  Instrument  duly  signed,  sealed  and  later  recorded,  estops  Wiley  or  his 
successors  in  title  from  asserting  title  thereta" 

In  cases  Nos.  1643  and  1644  there  was  a  motion  to  remand,  which 
motion  was  overruled,  and  the  defendants  filed  written  motions  to 
dismiss  the  bills  of  complaint  in  each  of  the  causes.  A  decree  was  en- 
tered dismissing  them  at  the  cost  of  plaintiffs,  respectively,  from  which 
decree  an  appeal  was  taken  to  this  court. 

We  will  first  dispose  of  what  we  conceive  to  be  the  first  question 
involved  in  causes  Nos.  1643  and  1644. 

[1]  It  is  contended  by  counsel  for  the  appellant  that  they  should 
have  been  remanded  to  the  state  court  upon  the  ground  that  it  appears 
from  an  inspection  of  the  bills  filed  therein  that  the  matter  in  dispute 
in  each  was  of  less  value  th»n  $3,000.  Among  other  things  it  is  al- 
leged in  the  defendants'  petition  that  the  value  of  the  matter  in  dis- 
pute in  this  action  "exceeds  the  sum  or  value  of  $3,000  exclusive  of 
interest  and  cost."  It  has  been  repeatedly  held  that  the  removal  of 
a  case  from  a  state  court  is  based  upon  the  petition  for  removal  and 
that  the  averments  of  jurisdictional  facts  contained  therein  are  to  be 
taken  as  prima  facie  proof.  In  the  case  of  Kessinger  v.  Hinkhouse 
(C.  C.)  27  Ped.  883,  the  first  sentence  of  the  first  syllabus  is  as  follows : 

"On  a  motion  to  remand  a  cause  to  the  state  court  from  wUch  It  was  re-, 
moved,  the  petition  for  removal  is  the  basis  of  Jurisdiction." 

The  following  cases  are  very  much  in  point:  McDonald  v.  Flour 
Mills  Co.  (C.  C.)  31  Ped.  577;  Carlisle  v.  Sunset  Telegraph  &  Tele- 
phone Co.  (C.  C.)  116  Fed.  896. 

The  plaintifF  cannot  base  petition  to  remand  upon  an  allegation  made 
m  a  state  court  where,  as  in  this  instance,  the  petition  for  removal 
states  in  clear  and  concise  language  that  the  actual  value  of  the  prop- 
effy  involved  in  this  controversy  is  in  excess  of  $3,000,  exclusive  of 
cost  and  interest. 

In  the  case  of  Kessinger  v.  Hinkhouse,  supra,  the  last  sentence  of 
the  first  syllabus  says : 

"*  *  *  It  is  not  in  the  province  of  the  pleadings  in  the  state  court  to 
state  the  grounds  of  Jurisdiction  In  the  United  States  Circuit  Court.  •  •  •  " 
ZMJ*.— 34 
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The  court  in  that  case  also  said,  among  other  things :     . 

••  •  •  •  xfae  allegatton  of  the  Jurisdictional  facts  Is  quite  foreign  to  Oh 
pleadings  In  the  state  court,  and  any  averment  of  the  facts  giving  jarisdicdot 
here  wnuld  be  quite  irrelevant  and  Impertinent  In  the  pleadings  of  the  suu 
court.  The  cause  Is  removed  upon  the  allegations  and  averments  of  tact  ts 
to  the  Jurisdiction  contained  In  the  petition  for  removal.  We  most  therefore, 
upon  a  motion  to  remand,  accept  the  statement  of  the  Jurlsdictloaal  fkcts  iL 
the  petition  for  removal  as  prima  fade  true.  If  they  are  not  true,  flie  ptrtr 
against  whose  consent  the  order  of  removal  was  made  may  contest  them  tiy  i 
plea  In  abatement  to  the  JurlsdlctlMi.  darkhuff  v.  Wisconsin,  L  ft  K  B.  Co. 
la  C]  28  Fed.  466." 

As  we  have  stated,  the  jurisdictional  facts  averred  in  the  petiftm 
for  removal  constitute  the  basis  of  jurisdiction,  in  other  words,  the 
filing  of  the  proper  petition  for  removal  eo  instanti  deprives  the  state 
court  of  jurisdiction  and  vests  the  United  States  court  with  jurisdic- 
tion. That  court,  to  all  intent  and  purposes,  has  absolute  control  over 
the  matters  in  controversy  and  if  the  plaintiff  desires  to  remand  the 
same  the  burden  is  upon  him  to  introduce  proof  sufficient  to  remore 
that  burden  in  order  to  divest  the  federal  court  of  its  jurisdicticm. 
Therefore,  in  this  instance,  plaintiff  must  challenge  the  avermenB 
contained  in  the  petition  for  removal  either  by  plea  m  abatement,  an- 
swer, or  denial  in  the  nature  of  a  plea  to  jurisdiction,  and  even  the 
filing  of  the  plea  in  abatement,  answer,  or  denial  in  the  nature  of  a 
plea  to  jurisdiction  will  not  avail  plaintiff,  unless  he  supports  die  is- 
sue thus  raised  by  evidence  taken  by  the  court. 

In  the  case  of  Clarkhuff  v.  Wisconsin,  I.  &  N.  R.  Co.  (C.  C.)  26 
Fed.  465,  the  court,  among  other  things,  said: 

"If  the  plaintiff  In  Ote  state  court  desired  to  exclude  tlie  Jntisdictioo  ol 
the  federal  court,  and  if  he  could  acoomplish  his  purpose  by  meve  pleading,  Ik 
ml(^t  in  any  imaginable  case  deprive  his  adversary  of  his  consUtutloDa]  and 
legal  right  of  removal  by  alleging  a  fact  to  ^  true,  having  no  foundation  ii 
truth.  He  might  state  the  value  of  pr(^>erty  involved  to  be  less  than  1300,  tl» 
contrary  bring  the  fact.  He  might  allege  untruly  that  hla  advwsaiy  is  a  dti- 
sen  of  the  same  state  with  himself.  He  might  unite  some  mere  nominal  paitr 
as  defendant  with  the  real  party  in  interest,  falsely  averring  such  nominal 
party  to  be  a  dtlzen  of  the  same  state  with  himself,  and  Jointly  coocBiied 
with  the  real  party  in  the  controversy.  Thus  might  the  plaintiff  in  tbe  itate 
court,  by  the  simple  process  of  pleading,  without  even  the  verifluatioD  of  ^ 
own  affidavit,  defeat  the  whole  purpose  of  the  removal  act.  It  is  nuuiif«$t 
therefore,  that  the  iwrty.  seeking  the  removal  is  at  liberty  to  make  aTenneii: 
against  the  facts  as  stated  in  tbe  pleadings ;  and  It  la  equally  dear  that  tlie 
state  court  must  receive  the  statement  made  In  due  form,  and  with  pnpa 
verification  by  the  petitioner  for  removal,  as  true  prima  fbcie,  and  proceed  no 
further  with  the  cause,  but  order  the  transfer  of  the  case  to  the  fedml  court 
The  cause  comes  here  with  the  record  thus  made,  and  this  ooort  most  primaii- 
ly,  by  inspection  of  this  record,  determine  whether  or  not  the  cause  ahall  t» 
remanded.  Now,  it  is  clear  to  my  mind  that,  while  the  petition  tot  leaani 
must  be  received  as  true  prima  fade^  and  therefore  as,  npoa  the  facts  of  tlie 
record,  paramount  to  the  pleadings  filed  in  the  state  court,  it  cannot  be  tato 
in  its  turn  as  conclusive  of  the  facts  upon  whldi  the  Jurisdiction  depends 
If  the  petition  for  removal  were  taken  as  conduslve — if  the  party  moving  to 
remand  were  not  at  liberty  to  aver  and  show  the  Jnrisdlctional  facts  to  lie 
contrary  to  the  statement  of  them  In  the  removal  petitloQ — be  would  be  !■ 
his  tnni.  In  this  court,  oompletriy  at  the  mercy  of  his  adversary." 

The  averments  contained  in  the  petition  for  removal  bong  sui- 
dent  to  vest  the  court  below  with  jurisdiction,  and  the  plaintS  ha^' 


Digitized  by 


Google 


VroODAU.  ▼.  OLABK  631 

ing  failed  to  put  in  issue  the  averments  of  the  petition,  and  also  failed 
to  offer  any  evidence  in  support  of  the  same,  it  necessarily  follows 
that  nothin^f  occurred  in  the  court  below  to  deprive  it  of  the  jurisdic- 
tion which  it  acquired  in  a  regular  and  orderly  manner. 

From  what  we  have  said  it  also  necessarily  follows  that  the  re- 
fusal of  the  court  below  to  remand  these  causes  to  the  state  court 
was  eminently  proper. 

[21  The  next  question  that  arises  is  as  to  whether  the  court  below 
erred  in  sustaining  the  motions  to  dismiss  all  three  causes. 

As  we  have  stated,  the  object  of  these  suits  is  to  cancel  and  set 
aside  disclaimers  executed  by  William  C.  Wiley  (in  cases  Nos.  1643 
and  1644)  and  Frances  Holton  (in  case  No.  1645).  These  disclaim- 
ers are  identical  except  as  to  parties  and  property  involved. 

It  is  first  insisted  tfiat : 

"(1)  The  claim  of  the  complainants  Is  barred  by  ladies,  lapse  of  time  ana 
neglect.  The  dlsdalmer  mentioned  in  the  bill  of  comiilaint  was  recorded  In 
tbe  derVs  ofiBce  of  the  County  Conrt  of  Lincoln  county  on  the  12tfa  day  of 
July,  1887." 

This  squarely  presents  the  question  as  to  whether  ^e  complain- 
ant's cause  of  action  is  barred  by  laches,  lapse  of  time  and  n^lect  of 
the  complainants.  In  these  causes  the  complainant  is  in  possession 
of  the  land  in  question  and  comes  into  a  court  of  equity  for  the  pur- 
pose of  having  cloud  upon  his  title  removed,  and  in  doing  so  to  settle 
the  question  of  title  a^inst  (me  who  holds  adversely  to  him  and  is 
out  of  possession.  It  is  well  settled  that  under  such  circumstances, 
no  matter  how  long  the  delay,  complainant  cannot  be  charged  with 
laches.  In  the  case  of  Gunnison  Gas  &  Water  Co.  v.  Whitaker  et  al. 
(C.  C.)  91  Fed.  191,  Adams,  District  Judge,  in  disposing  of  this  phase 
of  the  question,  said : 

"Until  the  defendants  asserted  some  right  adverse  to  the  complainant,  the 
complainant  could  confidently  repose  npon  its  undisturbed  possession,  not- 
withstanding the  illegal  transactions  complained  of.  There  was,  there- 
fore, no  occasion  to  resort  to  a  court  of  equity  for  the  relief  prayed  for  in  this 
case.  Oertalnly  not,  so  far  as  relates  to  the  restraining  order  against  de- 
fendants, until  they  began  proceedings,  or  threatened  proceedings,  to  assert 
some  right  under  the  void  deed  of  trust.  So  far,  therefore,  as  the  injunc- 
tive relief  is  concerned  there  can  be  no  complaint  on  the  ground  of  laches. 
It  is  held,  in  the  case  of  Ruckinan  v.  Cory,  129  U.  S.  387,  9  Sup.  Ct  318 
[32  L.  Ed.  728],  that  laches  cannot  be  Imputed  to  one  in  the  peaceable  posses- 
sion of  land  under  an  equitable  title  for  delay  in  resorting  to  a  court  ot 
equity  for  protection  against  the  legal  title,  since  possession  is  notice  of  his 
equitable  rights,  and  he  need  assert  them  only  when  he  finds  occasion  to  do 

80." 

In  the  case  of  Smith  v.  Burrus,  139  Ga.  10,  76  S.  E.  362,  the  court 
in  the  second  syllabus  said: 

"An  owner  of  land,  in  possession  of  it,  who  resorts  to  a  court  of  equity  to 
cancel  a  forged  deed  as  a  cloud  on  his  title,  is  not  chargeable  with  laches, 
thou^  as  much  as  10' or  11  years  may  have  intervened  since  his  discovery  of 
the  forged  deed." 

The  case  of  Coal  Company  v,  Doran,  142  U.  S.  417,  12  Sup.  Ct. 
239,  35  I*.  Ed.  1063,  is  also  very  much  in  point,  and  in  8  A.  &  E.  Enc. 
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of  Law  (2d  Ed.)  p.  124,  a  number  of  cases  are  dted  to  snstain  dus 
point. 

Section  33  of  Pomeroy's  Equity  Jurisprudence  is  as  follows : 
"A  party  In  possession  of  land,  wbo  resorts  to  a  ooiut  of  equity  to  settle  a 
question  of  title  is  not  chargeable  witli  laches,  no  matter  how  long  his  delaf. 
Such  a  party  is  at  liberty  to  wait  until  his  title  is  attacked  before  he  is 
obliged  to  act.  The  most  frequent  illoatrations  of  this  principle  are  foona  u: 
suits  by  parties  in  possession  to  remove  a  doud  on  title  or  to  quiet  title. 
Where,  however,  statutes  permit  sach  suits  by  parties  oat  of  possession,  tiie 
doctrine  of  ladies  does  apply.  If  the  plaintiff  is  not  in  possession." 

This  rule  is  in  harmony  with  common  sense  and  fair  dealing.  The 
possession  by  the  plaintiff  was  sufficient  and  complete  notice  to  the  de- 
fendants, and  we  think  it  is  too  late  .for  them  now  to  avail  themselves 
of  the  defense  that  claimant's  cause  of  action  is  barred  by  lapse  of 
time. 

[3,  4]  However,  it  is  further  contended  by  counsel  for  the  defend- 
ants in  support  of  motion  to  dismiss  that  the  allegations  of  the  bilk 
are  not  sufficient  in  law  to  show  that  complainants  have  title  to  the 
minerals  mentioned  in  the  disclaimers  by  adverse  possession.  It  ap- 
pears from  the  allegation  of  the  bill  that  at  the  time  the  disclaimers 
were  executed,  in  each  instance  plaintiff  had  chain  of  title  in  fee  to 
the  respective  pieces  of  real  estate,  derived  from  the  commonwealth 
of  Virginia;  also,  that  there  has  been  a  continuous,  actual,  adverse, 
open,  and  notorious  possession  of  these  respective  tracts,  under  and 
by  virtue  of  such  chain  since  1867  and  since  the  grant  of  the  real 
estate  involved  herein  by  the  commonwealth  of  Virginia.  Further, 
that  any  and  all  taxes  charged  and  chargeable  upon  said  real  estate 
had  been  regularly  paid  while  claiming  under  said  chain  of  title,  and 
that  these  plaintiffs  and  their  predecessors  had  such  possession  of  said 
real  estate  under  their  such  chains  of  title  and  payment  of  taxes 
sihce  the  time  of  the  execution  of  said  disclaimer  and  until  the  time 
of  the  institution  of  these  suits  and  at  the  time  of  the  filing  of  the 
bills  in  these  causes. 

It  is  also  alleged  by  plaintiffs  that : 

Said  "disclaimer  Is  a  cloud  upon  the  title  to  his  said  real  estate,  and  that 
the  said  certlfleate  of  recordation  of  the  same  made  by  W.  C.  Holsteln,  clerk 
county  court,  Lincoln  county,  is  false,  misleading,  and  untrue,  and  tends  to 
further  doud  plaintiff's  title  to  said  real  estate,  and  that  for  the  reason  b«t>- 
inbefore  set  forth  plaintiff  is  entitled  to  have  said  paper  writing  or  dis- 
claimer, and  the  said  certificate  of  recordation  thereof,  set  aside,  canceled, 
and  held  for  naught  as  a  cloud  upon  the  titI6  of  plaintiff  to  Ids  said  real 
estate  hereinbefore  mentioned  and  described." 

We  think  that  these  allegations  are  full  and  complete,  and  that  any 
objection  thereto  is  without  merit. 

The  allegations  of  the  bill  must  be  taken  as  true  on  the  motion  to 
dismiss.  In  other  words,  the  motion  to  dismiss  is  in  the  nature  of  a 
demurrer.  This  being  so,  the  question  arises  as  to  whether,  under 
the  plaintiffs'  statement  they  are  entitled  to  the  relief  demanded,  there 
being  no  denial  either  by  answer  or  otherwise  to  the  material  allega- 
tions made  by  the  plaintiffs. 

[5]  The  court  below  held  that  the  paper  writing  or  disclaimer  is 
sufficient  to  divest  W.  C.  Wiley  of  title  to  mineral  underlying  the  real 
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estate  in  question  and  sufficient  to  vest  title  in  defendant.  In  refer- 
ring to  this  phase  of  the  question  the  court  said  that  the  disclaimer 
"granted  in  no  uncertain  terms  full  mining  rights  and  privileges."  ' 

In  other  words,  the  court  below  held  that  the  paper  writing  in  ques-  I 

tion  was  equivalent  to  a  deed  and  its  provisions  sufficient,  to  transfer  ! 

title  from  Wiley  and  to  invest  plaintiff  with  title  to  same,  as  we  have 
said.    This  presents  the  question  as  to  whether  the  disclaimer  can  be  ' 

construed  as  a  quitclaim  deed,  surrender,  conveyance,  release,  or 
defeasance. 

We  are  of  the  opinion  that  the  instrument  in  question  was.  in  ef- 
fect a  quitclaim  deed.    In  equity  it  was  a  contract  by  which  the  dis-  . 
claimant  said : 

*"!  relinquish  all  interest  in  tbe  land.    Yon  take  it  and  do  what  you  please 
with  it  as  far  as  I  am  concerned." 

In  equity  the  disclaimant  would  be  required  to  do  anything  nec- 
essary to  make  the  instrument  effective.  This  construction  we  think 
is  in  harmony  with  the  provisions  of  section  3,  chapter  72,  of  the  Code 
of  West  Virginia  (sec.  3780),  which  is  as  follows:  ^ 

"Whenever,  in  any  deed,  tben  shall  be  used  the  words,  "The  said  grantor 

(or  the  said )  releases  to  the  said  grantee  (or  the  said )  all  his 

claims  upon  the  said  lands,'  snch  deed  shall  be  constnied  as  if  it  set  forth 
tbat  the  grantor  (or  releasor)  hath  remised,  released,  and  forever  quitted 
claim,  and  by  these  presents  doth 'remise,  release  and  forever  quit  claim  unto 
tbe  grantee  (or  releasee)  his  heirs  and  assigns,  all  right,  title,  and  interest 
^vhatsoever,  both  at  law,  and  in  equity,  in  or  to  the  lands  and  premises  granted 
(or  released)  or  intended  so  to  be  so  that  neither  he  nor  his  personal  repre- 
sentative, his  heirs  or  assigns,  shall,  at  any  time  thereafter  have,  claim, 
challenge,  or  demand  the  said  lands  and  premises,  or  any  part  thereof,  in 
any  manner  whatever." 

[8,  7]  It  is  insisted  that  the  recordation  of  this  instrument  in  a 
release  docket  was  insufficient  to  give  constructive  notice.  It  appears 
that  this  paper  was  recorded  in  a  release  docket  at  the  instance  of  the 
predecessors  in  title  of  the  defendants,  therefore  such  recordation  is 
binding  upon  them,  they  having  given  explicit  instructions  as  to  how 
the  paper  should  be  recorded  and  were  content  to  receive  the  same 
with  full  knowledge  as  to  where  it  had  been  recorded.  It  should  be 
remembered,  in  this  connection,  that  instruments  of  this  character 
are  required  to  be  recorded  in  a  particular  book.  The  statute  of  West 
Virginia  as  found  in  Code  W.  Va.  (C.  E.  Hogg)  1913,  c.  73,  §§  2,  7, 
provides : 

"Sec  3806.  The  clerk  of  the  county  court  of  any  county  in  which  any  deed^ 
contract,  iwwer  of  attorney,  or  other  writing  is  to  be  or  may  be  recorded,  shall 
admit  the  same  to  record  in  hla  offlce  as  to  any  i)erson  whose  name  is  signed 
thereto,  when  it  shall  have  been  acknowledged  by  him  or  proved  by  two 
witnesses  as  to  him,  before  such  clerk  of  the  county  court" 

"Sec.  8810.  Every  such  writing  when  admitted  to  record  shall,  with  all 
certiflcates  of  aclmowledgment,  and  all  plats,  schedules  and  other  papers 
thereto  annexed  or  thereon  indorsed,  be  recorded  by,  or  imder  the  direction 
of  the  clerk  of  the  county  court,  in  a  well-bound  book,  to  be  carefully  pre- 
served." 

The  latter  section  is  plain  and  clearly  intended  to  make  provision 
for  classification  of  doctunents  required  to  be  recorded,  so  that  one 
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engaged  in  abstracting  titles  to  lands  could,  by  inspecting  the  proper 
book,  easily  ascertain  the  complete  history  of  the  chain  of  title  in- 
volved. If  the  statute  had  merely  directed  the  recording,  widiout 
specifying  the  particular  book  in  which  it  should  be  recorded,  then, 
under  the  authorities,  the  grantee  could  protect  himself  against  sub^ 
sequent  purchasers  for  value  by  recording  in  any  book;  but  when, 
as  in  this  instance,  the  recording  act  requires  the  record  to  be  made 
in  a  particular  book,  then  the  grantee  cannot  protect  himself  <^;ainst 
"subsequent  purchasers  for  value,  unless  there  is.  proper  record  in  the 
book  mentioned  in  the  statute,  and  this  is  especially  true  when,  in  a 
case  like  the  one  now  before  this  court,  the  grantee  directs  the  wrong 
recording  and  receives  the  instrument  back  with  a  certificate  of  rec- 
ordation in  the  wrong  book. 

It  is  also  significant  that  chapter  76,  §  5  (sec.  38ffi),  which  re- 
fers tb  release  of  liens,  excludes  all  other  papers  from  recordation 
therein.    That  section  reads  as  follows: 

"The  clerk  of  the  county  court  shall  record  and  properly  index  all  releases 
under  this  chapter  and  deeds  of  release  admitted  to  record  in  his  office,  in  a 
well-bound  bofk  to  be  kept  eaelutivelv  for  the  purpose,  and  when  any  re- 
lease or  deed  of  release  Is  recorded,  he  shall  note  the  fact;  <m  the  marglii 
of  the  record  or  docket  of  the  lien  discharged  thereby,  with  a  reference  to 
the  book  and  page  where  the  same  is  recorded."    (Italics  ours.) 

Where  the  statute  allows  the  record  to  be  made  in  any  book  ex- 
cept one  from  which  it  is  expressly  excluded,  recording  in  such  ex- 
cluded bortk  is  not  notice  to  subsequent  purchasers.  This  is  precisely 
what  occurred  in  the  recordation  of  the  instrument  in  question.  To 
say  that  an  improper  recordation  of  this  instrument  was  constructive 
notice  would  be  in  defiance  of  the  rights  of  innocent  purchasers  and 
a  complete  disregard  of  any  rule  of  construction  of  which  we  have 
knowledge.  It  would  never  occur  to  any  lawyer  or  skilled  abstracts 
to  examine  a  release  docket,  after  having  found  by  an  examination 
of  the  records  wherein  papers  of  this  kind  are  required  to  be  recorded 
that  title  was  perfect.  The  provision  which  requires  instruments  of 
this  character  to  be  recorded  is  based  upon  the  theory  that  the  grantee, 
upon  purchasing  a  tract  of  land,  may  be  afforded  an  authentic  record, 
showing  the  exact  condition  of  the  title  to  the  property  which  he  is 
about  to  purchase.  Therefore,  as  we  have  said,  papers  of  this  kind  are 
as  a  general  rule  required  to  be  recorded  in  a  certain  book.  Therefore, 
one  having  carefully  examined  that  book  and  found  perfect  title,  it 
would  be  absurd  to  say  that  grantee  is  bound  by  the  recordation  of  the 
instrument  in  a  book  from  which  the  recordation  of  instruments  of 
this  character  are  excluded. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the  plaintiffs  and 
those  under  whom  they  claim  are  innocent  purchasers  without  notice 
and  that  the  court  below  erred  in  dismissing  these  suits. 

In  view  of  what  we  have  stated,  we  do  not  deem  it  necessary  to 
enter  into  a  discussion  of  the  other  assignments  of  error. 

Therefore  the  decree  of  the  lower  court  is  reversed,  with  instruc- 
tions for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

Reversed. 
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STUMP  et  aL  T.  STmiM  «t  aL 

(drcnlt  Court  of  Appeals,  Fonrth  Circuit    October  1,  1018.) 

No.  1570. 

1.  Dekds   «=3l96(l)— Pbbbdmption — Capacity   of  Gkantob. 

The  presumption  of  law  Is  that  the  grantor  in  a  deed  was  sane  and 
competent  to  execute  it  at  the  time  of  its  execution. 

2.  Deeds  9=968(3) — CAPAcriY  of  Gbantob — Old  Aok. 

Old  age  Is  not  of  Itself  sufficient  evidence  of  incapacity  to  make  a  deed, 
and  if  the  grantor,  though  enfeebled,  is  capable  of  knowing  the  nature, 
character  and  effect  of  his  act,  that  la  suffldent  to  sustain  it. 
8.  Deeds  9=3211(1) — Capaoitt  of  Gbahtob— Bvidknce. 

The  evidence  of  an  officer  taking  the  adcnowledgment  of  a  deed  or  of 
a  person  present  at  its  execution  is  entitled  to  i)ecuUar  weight  in  con- 
sidering the  grantor's  capacity. 
4.  Deeds  ®=3208 — Oapaoitt  of  Grantob— Timb  of  Bixjcuriow. 

The  time  of  the  execution  of  a  deed  is  the  material  or  critical  point 
of  time  to  be  considered  on  the  inquiry  as  to  the  grantor's  caimcity. 
B.  Deeds  9=>72(1) — Vauditt— "Undub  Influknck." 

Influence  gained  by  kindness  and  affection  will  not  be  riegarded  as  nn- 
dne,  if  no  imposition  or  fraud  be  practiced,  but  "undue  Influence,"  to 
avoid  a  deed,  must  be  such  as  to  override  the  grantor's  will. 

[Bd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series^  Undue  Influence.] 

6.  Deeds  9=>211(4) — VAUDrrr— Ukdtjb  iNFLTmNCB— Evidence. 

Evidence  held  insufficient  to  show  that  an  aged  grantor,  who  conveyed 
the  bulk  of  Ills  property  to  missionary  societies  was  unduly  influenced. 

7.  Deeds  9s>211(1) — Validitt— Oapacity. 

Evidence  held  Insuffident  to  show  that  an  aged  man  who  conveyed 
the  bulk  of  his  estate  to  missionary  societies  lacked  capacity. 

8.  Reuoious  Societies  9=»4 — "Ohuboe  ob  Rjeuoiocs  DENoinNATioN." 

The  home  missionary  society  of  a  religious  denomination  held  not  a 
"church  or  religious  denomination,"  within  Ccmst^  W.  Va.  art  6,  |  47, 
declaring  that  no  diarter  of  Incorporatloa  shall  be  granted  to  any  cbnrdi 
or  religious  denomination. 

9.-  RixioiouB  Socnmra  9=»16 — Hou>ing'  of  Bzal  Estate. 

,  As  Code  W.  Va.  1913,  c.  64,  {  30  (sec.  2820),  allows  any  foreign  corpora- 

tion to  hold  property  in  the  state,  unless  otherwise  expressly  provided, 
held  ttiat  a  mission  society  incorporated  in  foreign  state  might  bold 
property  in  West  Virginia  despite  the  constitutional  and  statutory  re- 
strictlona  on  cburdies  and  religious  denominations. 

10.  COBPOBATIONS    9=>631 — GbAIIT    OF    ChABTBB— PBOUIBITION    AOAIRSr    FOB- 

KIGN   OOBFOBATIONS. 

That  a  state  does  not  provide  for  the  granting  of  a  charter  to  domestic 
corporations  of  certain  character  is  not  in  the  nature  of  a  prohibition 
agidnst  foreign  corporations  created  for  such  purpose. 

11.  BiUQions  SociETiBS  9=>16 — Gifts— BioHT  to  Attack. 

Only  the  state  can  attack  a  gift  to  a  foreign  religious  corporation  as  in 
violation  of  the  public  policy  of  the  state  as  enunciated  In  Const  W.  Va. 
art  e,  I  47. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Clarksburg ;  Alston  G.  Dayton,  Judge. 

Bill  by  Drusa  Sturm  and  others  against  John  S.  Stump  and  others. 
From  a  decree  for  complainants  (239  Fed.  749),  defendants  appeal. 
Reversed  and  remanded,  with  instructions. 
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W.  E.  R.  Byrne,  of  Charleston,  W.  Va.,  and  O.  E.  Swartz,  of 
Clarksburg,  W.  Va.  (E.  Bryan  Templeman,  of  Clarksburg,  W.  Va., 
on  the  brief),  for  appellants. 

R.  F.  Kidd,  of  Glenville,  W.  Va.,  and  W.  E.  Raymond,  of  Sutton, 
W.  Va.  (Haymond  &  Fox  and  Alex.  Dulin,  all  of  Sutton,  W.  Va.,  and 
C.  M.  Bennett,  of  Glenville,  W.  Va.,  on  the  brief),  for  appellees. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  McDOW- 
ELL,  District  Judge. 

PRITCHARD,  Circuit  Judge.  This  is  an  appeal  from  the  decree 
of  the  United  States  District  Court  for  the  Northern  District  of  West 
Virginia,  in  a  suit  wherein  Drusa  Sturm  et  al.  were  complainants  and 
John  8.  Stump  et  al.  were  defendants.  The  decree  in  question  set 
aside  a  certain  deed  from  Daniel  Huffman  to  the  American  Baptist 
Home  Mission  Society,  dated  March  11,  1907,  certain  deed  from 
Daniel  Huffman  to  John  S.  Stump,  dated  September  20,  1909,  and 
certain  other  deeds  pertaining  to  the  lands  which  are  the  subject-mat- 
ter of  the  two  conveyances  in  question.  We  will  refer  to  tiie  appellees 
as  complainants  hereinafter,  and  the  appellants  as  defendants. 

The  complainants  seek  to  set  aside  the  conveyances  in  question  on 
the  ground  that  the  grantor  was  mentally  incapacitated  to  execute  a 
valid  deed  for  real  estate,  and  insist  that — 

"At  the  time  of  the  exeCTitlon  of  the  said  two  deeds,  one  to  wld  society 
and  the  other  to  the  said  John  S.  Stump,  the  said  John  S.  Stump  particu- 
larly persuaded  and  unduly  Influenced  the  said  Daniel  Huffman  to  execute 
the  stime  and  each  of  them,  and  the  said  John  S.  Stump  was  present  urging 
and  procuring  the  said  Daniel  Huffman  to  execute  said  deeds,  and  because 
of  the  mental  Incapacity  of  the  said  Daniel  Huffman  and  the  Ijifluence  afore- 
said unduly  exercised  by  the  said  John  S.  Stump  upon  him,  the  said  sup- 
posed deeds  were  signed  by  the  said  Daniel  Huffman,"  and  because  "the 
American  Baptist  Home  Mission  Society  cannot  accept  conveyances  of  real 
estate  in  the  state  of  West  Virginia  and  could  not  at  the  date  of  said  sap- 
posed  deeds  to  It  do  so,  or  hold  the  same  under  the  Constitution  and  laws  of 
the  state  of  West  Vlr^nla  nor  under  the  laws  of  the  state  of  Its  creation." 

It  appears  that  Daniel  Huffman  died  in  Gilmer  county  in  March, 
1916,  at  the  age  of  94.  He  married  prior  to  1846,  and  his  wife  died 
in  1902.  The  children  of  his  marriage  were  two  daughters,  one  of 
whom,  Drusa,  married  Charles  Sturm,  and  is  still  living;  the  other 
married  Cary  Mollohan,  and  both  she  and  her  husband  are  dead,  leav- 
ing children  surviving  them,  Camden  D.  Mollohan,  Josephone  Mol- 
lohan, Losie  Stump,  and  Darlie  Bush.  It  further  appears  that  Daniel 
Huffman  was  an  industrious,  frugal  farmer  and  minister  of  the  gospel 
of  the  fiaptist  Church,  and  accumulated  a  valuable  estate,  mostly  realty, 
and  worth  approximately  $50,000. 

In  November,  1910,  the  county  court  of  Gilmer  county  adjudged 
him  incompetent  and  appointed  a  committee  to  control  his  person  and 
estate.  It  is  insisted  that  on  November  11,  1907,  Huffman,  "by  deed, 
assumed  to  convey  to  the  American  Baptist  Home  Mission  Society," 
a  corporation  of  the  state  of  New  York,  384  acres,  532  acres,  100 
acres,  100  acres,  an  undivided  half  in  10  acres,  all  the  interest  of  the 
said  Huffman  in  the  oil  and  gas  in  351  acres,  all  his  interest  in  the 
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-coal,  oil  and  gas  in  92  acres  and  48  acres  in  Gilmer  county;  all  the 
intei-est  of  the  said  Huffman  in  the  oil  and  gas  in  147  acres  and  55 
poles  and  135  acres  in  Calhoun  county  and  6614  acres  in  Braxton 
county,  in  West  Virginia.  By  the  terms  of  this  deed  he  reserved  the 
use,  possession  and  control  of  these  properties,  to  take  and  have  all 
rentals  for  oil  and  gas  accruing  from  existing  leases,  to  make  other 
leases  therefor  and  receive  all  rentals  and  profits  therefrom  for  and 
during  his  Uf e ;  and  it  is  set  forth  that  "this  deed  shall  not  take  effect 
until  after  the  death  of  said  Huffman."  The  consideration  for  this 
conveyance,  set  forth  on  its  face,  is  one  dollar  in  hand  paid,  but  in  its 
closing  paragraphs  it  sets  forth  a  purpose  on  the  part  of  Huffman, 
by  will,  to  make  specific  legacies  to  certain  natural  persons,  and  stipu- 
lates that  if  the  other  estate  of  which  he  died  seized  proved  insuffi- 
cient to  pay  such  legacies,  then  the  grantee  society  should  make  good 
all  such  specific  bequests  or  legacies,  to  the  extent  of  not  exceeding  a 
maximum  sum  of  $4,500;  and  to  secure  the  fulfillment  of  this  obh- 
gation  a  vendor's  lien  is  retained. 

On  September  20,  1909,  deceased  executed  another  deed  reciting 
the  execution  of  the  former  deed  to  the  Mission  Society  and  setting 
forth  that  "a  doubt  has  arisen  whether  or  not  the  grantee  in  the  deed 
aforesaid  can  take  and  hold  real  estate  in  the  manner  contemplated 
by  the  said  deed,"  Huffman  conveys  the  same  land  and  oil,  gas  and 
coal  interests  to  John  S.  Stump  (who,  it  appears,  was  and  is  the  state 
agent  of  the  Mission  Society)  in  consideration  of  $1  in  hand  paid  "and 
other  valuable  considerations,"  to  be  by  Stump  "held,  used  and  dis- 
posed of  by  him  according  to  his  own  will  and  discretion,  without 
right  on  the  part  of  any  one  to  call  him  to  account  for  the  said  lands 
or  interests  in  said  lands,  or  any  part  thereof,  except  so  far  as  neces- 
sary to  make  good  the  charges  hereby  created."  The  charges  thereby 
created  are  then  set  forth  to  be  the  reservation  of  a  life  estate  in  the 
lands  and  intfcrests,  to  receive  the  rents,  issues  and  profits  thereof  for 
life,  and  to  have  any  specific  legacies  bequeathed  by  the  grantor  in  his 
will  made  good  to  the  extent  that  the  other  property  of  which  he  may 
die  seized  fails  to  accomplish  that  purpose,  up  to  a  maximum  sum  of 
$4,500,  to  be  paid  by  grantor's  personal  representative  as  soon  as  the 
deficit  should  be  ascertained,  and  to  secure  such  provision,  vendor's 
lien  is  retained.    This  deed  then  closes  with  the  clause : 

"It  is  expressly  understood  between  the  parties  hereto  that  this  deed  is  not 
Intended  as  a  repudiation  of  the  deed  so  made  to  the  American  Baptist  Home 
Mission  Society,  and  Is  only  Intended  to  pass  title  to  the  grantee  herein  in 
the  erent  the  first-mentioned  deed  shall  be  held  to  be  void  and  to  pass  no 
title." 

It  further  appears  that  on  June  25,  1912,  the  Mission  Society  by 
-deed  conveyed  to  said  John  S.  Stump  all  its  right,  title  and  interest  in 
and  to  these  lands,  coal,  oil  and  gas  interests,  in  consideration  of  $1 
in  hand  paid  and  his  note  for  $10,000,  upon  condition  that  the  gran- 
tee. Stump,  should  assume  all  the  obligations,  stipulations  and  agree- 
ments contained  in  Huffman's  deed  to  the  society;  that  interest  on 
the  $10,000  note  should  not  begin  to  run  until  Huffman's  death,  after 
which  the  vendor's  lien  retained  to  secure  it,  upon  default  in  payment, 
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might  be  enforced  by  sale  of  the  lands  but  such  proceeds  of  sale, 
whatever  amounting  to,  should  rel^se  and  discharge  the  note  in  fulL 
It  is  further  stipulated  in  this  deed  that  if  the  deed  of  November  11, 
1907,  to  the  society  "shall,  for  any  cause,  be  declared  null  and  void  by 
a  court  of  the  state  of  West  Virginia,  or  of  the  United  States,  then 
and  in  that  event"  Stump  shall  "be  released  from  any  payment  on  ac- 
count of  the  debt  herein  incurred,  and  said  debt  shall  be  deemed  to  be 
fully  paid  and  discharged." 

C)n  April  11,  1916,  immediately  after  Huffman's  death,  Stump  and 
wife  in  consideration  of  the  simi  of  $1  in  hand  paid,  other  valuable 
consideration  acknowledged  to  have  been  received,  and  the  assump- 
tion of  payment  of  Stump's  $10,000  note  to  the  Missionary  Society, 
conveyed  all  these  lands  and  interests  in  coal,  oil  and  gas  to  the  Latin- 
American  Improvement  Association,  Incorporated,  a  corporation  form- 
ed under  the  provisions  of  the  Business  Corporation  Law  of  New 
York  by  a  certificate  filed  and  recorded  in  the  office  of  the  secretary 
of  state,  in  that  state,  on  August  20,  1915. 

Its  certificate  of  incorporation  sets  forth  the  purpose  of  the  cor- 
poration to  be  to  acquire  and  improve  real  property,  to  sell  and  lease 
the  same  in  any  state  in  the  United  States,  in  Mfexico  or  elsewhere. 
Its  capital  stock  is  limited  to  $1,000  of  ten  shares  of  the  par  value  of 
$100,  five  of  which  are  subscribed  for  by  the  five  incorporators,  one 
share  each. 

On  the  same  day  (11th  April,  1916),  it  further  appears  that  this 
Latin-American  Improvement  Association,  Incorporated,  executed  to 
Stump  a  power  of  attorney,  authorizing  him  to  sell  these  lands  and 
interests  in  lands,  and  collect  the  proceeds  of  sale,  proceed  at  law  and 
equity,  employ  counsel  and  do  all  things  necessary  to  be  done  in  the 
premises.  For  the  purpose  of  assailing  and  having  annulled  the  sev- 
eral conveyances  and  the  power  of  attorney  aforesaid,  the  surviving 
daughter  and  the  children  of  Huffman's  deceased  daughter  aforesaid, 
instituted  this  suit  on  May  13,  1916,  in  the  circuit  court  of  Gilmer 
county.  The  case  was  removed  to  the  District  Court  upon  the  peti- 
tions of  the  American  Baptist  Hcmie  Mission  Society  and  the  Latin- 
American  Improvement  Association,  Incorporated.  The  Mission  So- 
ciety and  Improvement  Company  filed  their  joint  and  separate  answer 
to  the  bill,  and  John  S.  Stump  filed  his  answer  thereto. 

[1-7]  First,  we  will  consider  the  evidence  upon  which  complainant 
relies  to  show  that  deeds  in  question  should  be  set  aside.  Mr.  W.  E. 
Powell,  the  predecessor  of  John  S.  Stump  as  superintendent  of  the 
Home  Mission  Board  in  West  Virginia,  one  of  two  individuals  who, 
it  is  alleged,  exercised  undue  influence  upon  the  mind  of  the  deceased, 
among  other  things  wrote  Huffman  several  letters.  Such  of  the  said 
letters  as  we  deem  material  are  as  follows: 

"Parkersburg,  W.  Va.,  Sept  12,  1893. 
"Kev.  -D.  Huffman,  Stnmptown,  W.  Va. — My  Dear  Bro. :  Your  kind  letter 
containing  two  checks,  one  for  $102.93  for  state  and  home  missions,  and  the 
other  for  $2  for  your  J.  &  M.  has  come  to  hand.  Please  accept  my  sincere 
thanks  for  your  promptness  in  this  matter.  I  am  sorry  to  see  such  a  falling 
off.  In  1S91  your  association  gave  $130.33 ;  to  1892,  $99.49 ;  now  only  $89^ 
a  loss  to  our  board  of  over  $40  in  two  years.  The  Indications  now  are  that 
we  are  to  have  a  debt  of  $800  to  $1,000  ai  against  |800  last  year. 
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"If  It  Is  possible  for  yon  and  Mrsl  Hnffman  to  do  so,  I  hope  yoa  will  send 
me  a  good  personal  gift  any  time  before  Oct  5th.  A  good  Baptist  made  his 
will  last  week.  Has  about  $15,000  worth  of  pToperty  and  remembered  the 
Home  Mission  Society.  I  should  be  glad  If  yon  would  deed  a  good  farm  to  the 
American  Baptist  Home  Mission  Society — you  keep  and  manage  It  as  long  as 
yoTi  live  and  turn  over  the  rents  each  year  If  you  wished  to  do  so — My  dear 
Bro.  I  hope  yon  will  remember  both  State  and  Home  Missions,  but  as  you 
cannot  convey  property  by  will  for  State  Missions,  but  can  for  Home  Mis- 
sions, allow  me  to  urge  that  you  will  not  put  this  matter  off.  It  will  be  too 
late  soon.  Please  do  soon  what  you  wisn  to  do  along  this  line  and  let  me 
know  about  It  WUl  come  up  to  see  you  about  It  If  necessary.  Hope  to  see 
yoa  at  Qiarleston  Oct  10-13.  With  kindest  regards  to  Mrs.  Huffman,  as 
well  as  yourself, 

"I  am  yours  truly,  W.  B.  Powell." 

•TaAersburg,  W.  Va.,  Jany.  6,  1894. 

"Rev.  Daniel  Huffman,  Stnmptown,  W.  Va.:  In  answer  to  my  letter  to  you 
some  months  since  yonr  wife  sent  me  $10  for  State  Missions,  and  in  It  she 
said  'I  have  thought  this  might  be  my  last  opportunity  to  help  in  this  good 
work.'  Believing  that  both  yourself  and  Mrs.  Huffman,  after  providing  for 
your  children,  will  want  to  do  a  liberal  part  for  the  work  of  our  dear  Sa- 
viour, by  leaving  money  or  property  by  ^1,  I  Inclose  you  an  exact  form  of 
bequeid;  as  prepared  by  the  Home  Mission  Society.  Since  our  State  Mission 
Board  cannot  receive  and  hold  legacies  under  our  "W.  Va.  laws,  you  can  wUl 
all  to  the  Mission  Society  with  the  request  that  say,  one-half,  be  for  State 
Mission  work  In  W.  Va.  Since  life  is  so  uncertain  and  as  making  a  will 
does  not  In  any  way  Interfere  with  the  use  and  control  of  your  property,  al- 
low me  to  urge  upon  yonr  prayerful  attention,  that  you  and  Mrs.  Huffman- 
ask  the  Lord  to  direct  you  In  this  matter  and  that  you  make  your  will  at  the 
earliest  day  you  can,  and  that  you  remember  liberally  the  American  Baptist 
Home  Mission  Society  that  has  done  so  much  for  our  beloved  country  and 
also  for  West  Virginia  Baptists.  As  soon  as  you  decide  about  this  matter  I 
aball  be  glad  to  hear  from  you  both.  I  am  Just  getting  over  a  long  and  hard 
siege  of  'la  grippe.'  Praying  that  the  Lord  will  bless  you  and  guide  you 
both  with  many  years  of  useful  work  yet 

"I  am  yours  truly,  W.  B.  Powell. 

"P.  S. — I  inclose  3  copies.  Keep  one  and  hand  the  others  ico  persons  who 
will  likely  be  Interested  In  this  work  and  speak  to  them  about  it" 

"Parkershurg,  W.  Va.,  Dec.  6,  1895. 

"Kev.  D.  Huffman,  Stnmptown,  W.  Va. — Dear  Bro.:  I  have  some  hope  of 
getting  $1,000  about  the  18th  and  If  so  will  be  glad  to  let  you  have  it  Please 
let  me  know  at  once  If  you  will  take  it  If  I  get  It.  I  have  been  greatly  dls- 
apiK>Inted  In  not  getting  this  money  sooner  for  you.  If  I  should  come  up 
to  see  you  about  the  20th,  wlU  you  be  ready  to  close  up  your  will  and  ar- 
range for  the  legacy?  Would  it  suit  you  to  deed  to  the  American  Baptist 
Home  Mission  Society  a  farm  or  two?  This  might  be  better  than  to  have  it 
In  a  wUl  that  might  be  contested. 

"Klease  let  me  hear  from  you. 

"Tours  very  truly,  W.  B,  Powell." 

It  will  be  observed  that  the  first  of  these  letters  relates  to  certain 
checks  sent  by  the  deceased  and  his  wife  to  the  Mission  Board,  and 
also  contains  a  reference  to  the  fact  that  the  amount  sent  from  the 
Association  to  which  deceased  belonged  for  the  years  1891-1892  show- 
ed a  loss  to  the  Board  of  over  $40  in  2  years.  He  then  suggests  that 
the  deceased  and  his  wife  send  a  gift  any  time  prior  to  October  5th, 
and  refers  to  the  fact  that  a  "good  Baptist  made  his  will  last  week." 
In  the  next  letter  Powell  says,  among  other  things : 

"♦  •  •  Believing  that  both  yourself  and  Mrs.  Huffman,  after  provid- 
ing for  yoTii  children,  will  want  to  do  a  liberal  part  for  the  work  of  our  dear 
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Saviour,  by  leavlner  money  or  property  by  will,  I  incIoBe  yon  an  exact  form 
of  bequest  as  prepared  by  the  Home  Mission  Society." 

Instead  of  showing  that  it  was  the  purpose  of  Powell  to  influence 
the  deceased  to  ignore  the  duty  he  owed  to  his  children,  he  expressly 
says  that  "after  providing  for  your  children"  he  trusts  he  can  see  his 
way  clear  to  do  a  liberal  part  for  the  mission  work.  He  then  refers 
to  the  good  work  that  had  been  done  in  that  section  of  the  country, 
and  further  suggests  that  he  would  be  glad  to  hear  from  him  in  re- 
gard to  the  matter. 

Certainly  these  letters  contain  nothing  that  could  be  construed  an 
attempt  to  exercise  undue  influence,  but,  on  the  other  hand,  indicate 
a  purpose  to  cooperate  with  the  deceased  in  doing  what  he  might  feel 
to  be  his  duty  as  respects  the  mission  cause. 

The  other  letter  relates  to  the  same  matter,  and  likewise  contains  no 
threat  or  inducement  which  could  in  any  view  of  the  case  be  construed 
as  an  attempt  to  have  the  deceased  desist  from  that  which  he  naturally 
desired  to  do,  nor  is  there  any  suggestion  contained  therein,  which,  if 
adopted,  would  have  been  inconsistent  with  the  desire  and  intention 
expressed  by  the  deceased  during  his  long  and  useful  life. 

We  have  also  carefully  considered  the  evidence  which  relates  to  the 
alleged  improper  conduct  of  John  S.  Stump,  as  respects  this  trans- 
action. Stump,  it  appears,  was  also  a  minister  of  the  Baptist  Church 
and  a  nephew  of  the  deceased. 

The  letters  written  by  him  were  even  more  moderate  than  those 
written  by  Powell,  and  in  the  main  relate  to  the  condition  of  the  mis- 
sion work,  its  needs,  etc.  The  first  of  these  letters  dated  March  24, 
1897,  relates  to  a  $500  note  which  according  to  a  contract  deceased 
had  with  a  Mr.  Thomas,  would  be  due  on  April  15th.  The  writer, 
among  other  "things,  says  he  had  arranged  with  Mr.  Thomas  to  renew 
the  old  note  and  let  it  stand  until  they  could  secure  the  money  to  pay  it. 

In  the  letter  of  March  17,  1904,  it  is  stated  that  the  Home  Mission 
Society  would  have  a  debt  about  the  ^3 1st  of  March  of  $48,000,  then 
calls  attention  to  the  fact  that  the  only  way  to  prevent  accumulation  of 
this  debt  would  be  for  the  brethren  to  make  extra  contributions  for  the 
work  during  that  month,  but  it  contains  no  suggestion  that  it  was  even 
the  duty  of  the  deceased  to  contribute.    The  writer  closes  by  saying: 

"  •  •  •  During  those  three  years  the  Influx  of  foreigners  has  Increased 
from  about  500,000  to  nearly  1,000,000  per  year.  In  the  face  of  this  Incrais- 
Ing  need  shall  we  lessen  the  mission  force?  It  remains  for  the  brethren  to 
say.    »    •    •" 

These  letters  certainly  contain  no  language  calculated  to  unduly  in- 
fluence the  deceased. 

The  letter  of  February  28,  1905,  states  that  they  were  attempting  to 
get  up  an  endowment  for  four  scholarships  for  high-grade  men  at 
Crozer  Theological  Seminary,  the  scholarships  to  be  named  in  honor 
of  four  of  the  professors,  and  the  only  intimation  as  to  what  the  de- 
ceased should  or  should  not  do  is  contained  in  the  following  state- 
ment: 

"*  *  ♦  I  think  that  If  you  want  to  put  some  money  into  mlnlsterin) 
education  this  is  as  sure  a  place  to  hav«  it  used  for  only  good  men  that  I  an 
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think  oC.    *    *    *    I  bope  yoo  will  want  to  have  part  with  ns  in  this  move- 
ment." 

The  next  letter,  dated  December  28,  1906,  begins  by  saying: 
"I  inclose  herewith  the  will  which  you  asked  me  to  send  you." 

If  this  letter  means  anything,  it  is  that  the  deceased  had  requested 
him  to  send  copy  of  will  and  that  he  had  complied  with  the  request. 

The  next  letter,  dated  March  5,'  1908,  relates  to  what  the  writer 
terms  the  "Marshall  note,"  to  secure  which  the  deceased  had  taken  a 
deed  of  trust.    The  writer  offers  his  services  in  the  collection  of  same. 

On  September  20,  1909,  Stump  again  writes  his  uncle,  inclosing 
check  for  $25  to  be  credited  to  the  William  T.  and  Docia  Marshall 
note,  stating  that  they  proposed  to  pay  siame  at  an  early  date,  but  if 
they  failed  to  do  so  he  would  advertise  and  sell  on  deed  of  trust. 

On  December  27,  1909,  he  again  writes  his  uncle,  inclosing  check 
for  $25  to  be  credited  to  the  William  T.  and  Docia  Marshall  note. 

The  next  letter  was  written  on  January  1,  1913,  and  is  in  the  follow- 
ing language: 

;    .  "Parkersburg,  W.  Va.,  Jan.  1,  1913. 

"Rev,  Daniel  HutFman,  Stumptown,  W.  Va. — My  Dear  Uncle:  By  some 
mistake  you  have  been  summoned  to  ai^)ear  at  OlenvlIIe  on  the  6th  day  of 
January  to  give  testimony  in  a  proceeding  which  I  have  started  to  prove  that 
yon  were  mentally  competent  to  make  the  deeds  you  have  made  in  the  past. 
I  am  writing  pow  to  tell  you  that  it  you  got  such  a  summons  it  was  a  mis- 
take for  them  to  send  it  to  you,  and  you  don't  need  to  come  to  Glenvllle  on 
account  of  it  I  should  be  very  glad  to  have  you  there,  but  it  vould  be  out 
of  the  question  for  you  to  make  that  trip  in  the  middle  of  the  winter.  It 
might  result  in  your  death. 

"I  hope  you  are  as  well  as  usual  and  trust  you  may  get  through  the  win- 
ter all  right. 

"Tours  truly,  John  S.  Stump." 

The  above-quoted  letter  shows  that  Stump  was  confident  that  by 
fair  trial  he  could  show  that  deceased  had  been  improperly  adjudged 
insane,  and  was  of  the  opinion  three  years  thereafter  that  he  was  in 
every  sense  of  the  word  mentally  competent  at  the  time  of  the  execu- 
tion of  the  deeds. 

In  the  letter  of  June  7,  1902,  Stump  reminds  deceased  of  the  fact 
that  his  name  had  been  dropped  from  the  list  of  subscribers  to  the 
Home  Mission  Monthly,  and,  further,  if  the  deceased  so  desired,  he 
would  place  his  name  back  on  the  list. . 

On  the  26th  of  June,  1902,  Stump  again  writes  his  uncle  that  he 
had  renewed  his  subscription  to  the  Monthly,  paying  for  same  to 
the  fall  of  1904.  He  concludes  this  letter  by  saying  that  he  regrets 
to  hear  of  the  loneliness  of  his  uncle. 

On  the  15th  of  September,  1905,  he  again  writes  Huffman  a  letter 
in  regard  to  one  that  his  uncle  had  written  him  on  the  12th  instant, 
in  which  the  deceased  had  expressed  a  desire  to  see  Stump  and  the 
corresponding  secretary  of  the  Home  Mission  Society  about  matters 
of  business. 

There  is  nothing  contained  in  these  letters  which  could  be  construed 
as  an  attempt  on  the  part  of  Stump  to  unduly  influence  his  uncle. 

The  letter  of  Oct.  (    )  1905,  addressed  to  his  uncle,  relates  to  land 


Digitized  by 


Google 


542  254  rEDEBAL  BBPOBTEB 

situated  in  Faulkner  county,  Ark.,  stating  that  he  had  written  the  dhic 
of  the  court  asking  about  liens,  judgments,  taxes,  etc.,  that  might  be 
against  the  lands,  and  as  to  the  advance  in  the  price  of  real  estate  in 
that  section,  etc.,  telling  him  that  he  would  report  as  soon  as  he  re- 
ceived the  desired  information  from  the  clerk.  He  expressed  the 
opinion  to  Huffman  that  it  would  be*  a  mistidce  to  sell  the  lands  at  that 
time. 

The  letter  of  November  17,  1905,  also  relates  to  these  lands,  but 
contains  nothing  material  to  the  question  involved  in  this  controversy. 

On  November  23,  1905,  after  obtaining  information  in  regard  to 
the  Arkansas  lands,  Stump  writes  his  uncle  in  regard  to  same,  stating, 
among  other  things,  that  the  tract  contained  156.84  acres,  instead  of 
160  acres,  as  called  for  in  the  deed,  also  that  taxes  for  1905  would  be 
due  January  1,  1906,  and  asks  if  he  should  find  out  what  the  taxes 
amounted  to  and  pay  them.  Then  he  refers  to  a  certain  mortgage  on 
the  property,  and  further  states  that  "there  is  no  oil  there,  but  there  is 
supposed  to  be  coal,  and  that  there  is  talk  of  a  railroad  being  built" 
He  then  asks  his  uncle  if  he  desires  him  to  close  up  this  matter  by 
having  the  mortgage  canceled,  and,  among  other  things,  says : 

*****  Inasmuch  as  you  want  this  to  go  eventually  to  missioiis,  I 
think  If  I  were  you  I  wcnild  deed  this  land  to  the  Home  Mission  Sodet? 
and  let  them  close  the  matter  out  In  any  way  they  can,  and  reUeve  yon  of 
ftirther  worry  or  tronble  about  it.  If  yon  think  you  ought  to  do  that,  re- 
turn the  deed  to  me  and  I  will  have  a  deed  made  ont  and  sent  hack  to  yon 
to  sifni  up.  It  seems  to  me  that  yon  could  not  afford  to  be  worried  about  it 
for  all  there  is  involved." 

There  is  nothing  contained  in  any  of  the  foregoing  letters  that  evi- 
dences a  purpose  to  unduly  influence  the  deceased.  Indeed  the  writer, 
among  other  things  says : 

"Inatmui^  a*  you  want  thi«  to  go  eventttallv  to  mlttion*  [italics  onrsl, 
I  think  if  I  were  you  I  would  deed  this  land  to  the  Home  Mhsslon  Sodetr 
and  let  them  dose  out  the  matter,"  etc. 

A  number  of  other  letters  appear  in  the  record,  but  in  the  main  the)' 
relate  to  business  transactions  in  which  deceased  was  interested,  and 
where  John  S.  Stiunp,  who  had  been  given  a  power  of  attorney  to  act 
for  him,  was  attempting  to  settle  and  adjust  his  business.  The  de- 
ceased received  these  letters  from  the  date  mentioned  up  to  the  29th 
of  August,  1910. 

In  a  letter  dated  December  1,  1908,  in  referring  to  a  debt  said  to 
have  been  due  the  deceased  by  a  man  b^  the  name  of  Bums,  Huffman 
is  requested  to  release  Burns  from  this  debt;  Stump  stating  in  this 
letter  that  he  thought  it  would  be  good  policy  to  do  so,  and  says  fur- 
ther: 

"  •  *  *  I  don't  want  you  to  do  It  against  your  will,  but  I  have  glvai 
you  the  views  of  two  of  your  friends  and  my  own  opinion  for  your  considera- 
tion." 

In  referring  to  other  matters  further  on  in  this  letter  the  writer 
says: 

"If  you  think  I  was  not  Justifiable  in  making  that  propositiMt,  please  nr 
BO  at  once  and  I  will  withdraw  It." 
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This  letter  tends  to  refute  the  contention  that  Stump  was  endeavor- 
ing to  unduly  influence  his  uncle. 

It  appears  that  the  deceased  was  dissatisfied  with  Stump's  manage- 
ment of  what  was  known  as  the  Clarksburg  suit,  and  in  writing  his 
uncle  says: 

"If  you  want  me  to  do  bo,  I  will  retnrn  your  power  of  attorney  as  Boon 
as-  you  have  settled  with  Mr.  Unn  and  Mr.  Bassel,  and  leave  the  whole  man- 
asement  of  your  buslnesa  In  your  handa." 

It  seems  Messrs.  Linn  and  Bassel  were  attorneys  for  the  deceased.. 
This  letter,  instead  of  indicating  a  purpose  to  unduly  influence  Huff- 
man, shows  that  Stump  was  willing  to  relinquish  any  power  or  au- 
thority he  might  have  had  under  the  power  of  attorney. 

The  other  letters  are  very  much  of  the  same  tenor,  and  show  noth- 
ing to  support  the  contention  of  the  complainant  that  the  deceased  was 
unduly  influenced  in  executing  the  d'eeds. 

Among  other  things,  there  is  the  deposition  of  Levi  Huffman,  broth- 
er of  the  deceased,  which  was  offered  in  evidence  by  the  defendants. 
L^vi  Huffman  testified  that  he  was  73  years  of  age,  and  that  he  was 
present  when  the  deed  was  executed  by  Daniel  Huffman  to  the  Ameri- 
can Baptist  Home  Mission  Society  dated  November  11,  1907.  He 
Avas  asked: 

"Q.  Were  yon  present  when  directions  were  given  for  the  preparation  of 
that  deed?  I  will  modify  that  question  by  asking  you  If  any  directions  were 
given  for  the  preparation  of  said  deed  In  your  presence,  and,  tf  so,  by  whom? 
A.  I  was;   Daniel  HnfFman  gave  the  directions." 

He  was  also  asked  as  to  who  were  present  when  the  deed  was  ex- 
ecuted, and  if  any  one  retired  at  the  time  it  was  executed.  In  reply 
to  the  last  part  of  the  question  he  said:  "John  S.  Stump."  He  was 
then  asked  to  state  the  substance  of  the  conversation  with  Daniel  Huff- 
man at  that  time,  and  he  answered  as  follows : 

"A.  Daniel  Huffman  was  asked  if  it  was  a  volition  of  his  own  that  he  of 
bis  own  will  and  accord  had  executed  this  deed,  he  said  it  was." 

Levi  Huffman  was  then  asked  if  the  deceased  at  that  time  gave  any 
reason  as  to  why  he  executed  the  deed.  Deceased  replied  to  the  ques- 
tion by  saying  that — 

"He  had  always  had  a  deep  Interest  in  the  mission  cause,  and  that  he  de- 
sired his  estate  to  go  for  that  purpose,  giving  as  a  reason  that  he  was  a  child 
of  missions,  and  that  he  was  converted  and  united  with  the  church  under  the 
ministry  of  a  missionary." 

Deceased  was  then  asked  (according  to  Levi  Huffman's  testimony) 
as  to  whether  John  S.  Stump  had  used  any  undue  influence  in  secur- 
ing the  execution  of  the  deed,  and  in  testifying  as  to  his  brother's  re- 
ply said :  "My  recollection  is  John  S.  had  not."  He  was  then  asked 
as  to  the  mental  condition  of  the  deceased  at  the  time  of  the  execution 
of  the  deed,  as  indicated  by  his  action  and  demeanor,  and  in  reply  said : 
"So  far  as  I  was  able  to  judge  his  mental  condition  was  good."  He 
yras  then  asked  how  long  prior  to  the  execution  of  the  deed  his  broth- 
er had  contemplated  devoting  any  part  of  his  means  to  Home  Mission 
work,  and  in  response  testified  as  follows: 
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"A.  In  1890  he  expressed  himself  to  me  that  It  was  his  purpose  and  deslm 

"Q.  Where  did  he  so  express  himself?  A.  First,  at  his  own  bome;  second- 
ly, In  Journeying  to  the  home  of  our  brother-in-law,  William  Baxr,  llkewia* 
after  our  arrival  at  Barr's  home. 

"Q.  ^^llat  part  of  bis  property  did  he  Indicate  that  he  Intended  to  dlsiwse 
of  In  such  a  manner?  A.  All  of  his  real  estate  reserving  the  oH,  gas,  and 
coal. 

"Q.  What,  if  anything,  was  said  by  blm  at  the  time  respecting  a  provlsioii 

for  his  descendants?    A.  That  he  had  given  to  them  abont  as  ranch  as  be 

Intended  them  to  have.    I  might  be  mistaken  as  to  his  reserving  tlie  oil,  gis, 

and  coal  for  all  time,  but  possibly  during  his  life;   but  be  Intended  It  all  at 

ybls  death  to  go  Into  the  hands  of  the  Home  Mission  Society. 

"Q.  Did  he  ever  afterwards  tell  yon  anything  more  on  tbe  same  snb]«rt. 
If  so,  and  where?  A.  In  the  year  1907  he  also  expressed  a  desire  to  turn  hi^ 
real  estate  over  into  the  bands  of  tbe  Home  Mis^on  Society.     •     •     • 

"Q.  What  influence  was  exerted  to  secure  them?  A.  I  am  not  aware  tlitt 
tbere  was  any. 

"Q.  Is  It  not  a  fact  for  tbe  last  ten  years  Daniel  Huffman  has  Insisted  that 
bis  property  belonged  to  the  Lord  and  vhen  he  was  throu^  wltb  It  should 
go  to  Him  without  regard  to  bis  own  children  and  heirs?  A.  Ton  put  the 
question  too  strong.  He  intended  after  he  had  given  to  bis  children  wbat 
be  Intended  them  to  have  tbe  remainder  should  go  to  the  Lord  or  His  caose; 
that  was  bis  statement  to  me.    •    •    • 

"Q.  Who  asked  these  questions  of  Daniel  Huffman?  A.  It  might  bave  been 
Hlnes  and  Kelly. 

Q.  Why  did  Hlnes  and  Kelly  ask  these  questions?  A.  How  do  I  knovr? 
I  want  to  make  a  statement  Mr.  Hlnes  and  Kelly  asked  Daniel  Huffmac 
if  any  one  bad  Influenced  blm  to  make  this  deed,  his  answer  to  them  was 
that  if  they  knew  as  much  about  him  as  Brother  Levi  did  that  be  couldn't 
be  influenced  to  do  a  thing  he  did-  not  want  to  da    *    *    *  " 

Rev.  W.  M.  Hall,  a  Baptist  minister,  testified  in  regard  to  having 
seen  the  decejised  at  Petersburg,  Va.,  in  1906.  In  regard  to  what  oc- 
curred on  this  occasion  he  stated: 

"After  dinner  be  told  me  be  bad  been  in  town  seeing  about  his  ba^esa 
and  then  I  don't  know  what  brought  the  subject  up,  but  be  told  nae  that  b« 
had  decided  to  turn  his  property  over  to  the  missions;  that  he  bad  been 
thinking  for  some  time  of  writing  to  Mr.  Stump  about  it,  that  he  bad  de- 
cided to  turn  his  property  fully  into  tbe  hands  of  the  Mission  Board  and 
Uint  they  were  to  pay  him  Interest  or  something  to  that  effect  He  said  be 
wished  to  close  it  out  in  full,  so  that  there  would  be  no  lawsuit  after  he  was 
dead.  I  wUl  change  that  a  little — that  he  Intended  to  give  all  that  be  ex- 
pected his  children  to  have  to  them  while  he  lived  and  was  going  to  deed  the 
rest  to  the  missions.    I  suppose  the  conversation  lasted  half  an  hour.   •   •  •  " 

Rev.  Hall  also  testified  that  he  considered  the  deceased  at  that  time 
an  exceptionally  strong  man  for  his  age  and  that  he  nevef  saw  any 
indication  of  mental  weakness  and  never  heard  any  one  comment  on  it 

John  S.  Stout  testified  that  he  was  a  farmer,  lived  at  Cedarville, 
Gilmer  county,  and  was  57  years  of  age.  He  said,  among  other  things, 
that  on  one  occasion  Daniel  Huffman  had  told  him  that  he  had  deed- 
ed property  to  the  Home  Mission  Society  and  had  heard  some  talk 
that  his  heirs  were  going  to  give  him  trouble  in  regard  to  the  matter, 
but  he  stated  that  he — 

"had  given  It  to  the  Home  Mission  Society  that  tbe  gospel  might  be  carried 
to  the  world  and  tbat  he  had  not  done  as  much  along  that  line  as  be  would 
like  to  but  tbe  Lord  had  blessed  blm  in  giving  blm  means  and  be  bad  turned 
it  over  so  tbat  his  brethren  might  carry  on  tbe  work." 
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This  was  in  the  spring  of  1908,  according  to  witness'  recollection. 

R.  G.  Linn,  a  practicing  lawyer,  testified  that  from  time  to  time  he 
■wras  the  legal  adviser  of  tihe  deceased  and  that  he  frequently  consulted 
him  about  legal  matters.  In  response  to  the  question  as  to  Huffman's 
tnental  condition  he  said :  "I  believe  it  to  be  good."  When  asked  as 
to  the  deceased  being  able  to  understand  papers  of  that  character  he 
testified : 

"  *  •  •  He  asked  me — the  paper  was  read  over  to  him  carefully  and  hft 
asked  me  to  read  again  the  boundaries,  or  part  of  them,  for  the  purpose  of 
determining  for  Iilmself  whether  or  not  It  respected  the  reaervatlon  that  he 
bad  made  In  some  former  deed." 

Linn  was  then  asked : 

"Q.  From  that  conversation  yon  had  with  him  upon  that  day  would  yon 
say  that  he  did  or  did  not  understand  what  property  he  had  and  what  prop- 
erty was  embraced  In  that  deed?  A.  Why  I  believe  that  he  understood,  and 
I  believed  at  the  time  that  be  did." 

Sylvester  Stump  was  also  introduced  and  stated  that  he  was  72 
years  old  and  that  he  was  a  notary  public  in  1909,  that  he  knew  the 
deceased  and  was  present  when  they  were  considering  the  matter  of 
the.  deed  to  John  S.  Stump.  He  testified  that  Mr.  Linn  read  one  copy 
and  gave  the  other  to  him  to  read  to  see  if  it  was  correct.  He  tes- 
tified: 

"After  they  got  the  deed  signed  I  asked  Mr.  HufTman  if  he  knew  the  con- 
tents of  it  He  says,  'Tes,  I  do,'  and  I  certified  his  acknowledgment  From 
wbat  I  saw  I  thought  Daniel  Huttman's  mental  condition  was  good  that  day. 
Good  as  common.  He  was  not  excited.  He  talked  intelligently.  They  talked 
the  business  they  were  Interested  In." 

D.  N.  Connoly,  a  Baptist  minister  was  introduced  and  testified  that 
he  had  been  acquainted  with  the  deceased  since  "about  1894,"  having 
often  met  him  at  church  and  other  places.  Among  other  things  he 
said : 

"I  also  saw  him  In  1911  on  Kanawha  river  near  the  mouth  of  Mill  Run. 
I  was  preaching  around  there.  Wh«i  I  first  spoke  to  him  he  says,  'I  don't 
recognize  you,'  and  then  he  stopped  a  moment  and  says,  'I  believe  I  know 
the  voice;  I  believe  It  is  Brother  Oonnoly.'  I  said,  'Yes,  It  is  Brother  Con- 
noly.'   And  then  he  remarked  to  me  that  he  couldn't  see  clearly." 

He  also  testified  that  he  detected  nothing  wrong  with  his  mental  con- 
dition at  that  time. 

A  number  of  other  witnesses  were  introduced,  practically  all  of 
whom  testified  that  the  deceased  was  a  man  of  strong  mentality,  and 
the  most  of  them  stated  that  they  had  heard  him  express  a  desire  and 
purpose  to  give  his  property,  after  providing  for  his  children,  to  the 
mission  cause. 

The  test  by  which  the  validity  of  the  disposition  of  property  depends 
is  whether  the  donor  or  devisor,  at  the  time  of  execution  of  the  deed, 
or  will,  knew  what  he  was  doing,  the  property  of  which  he  was  mak- 
ing disposition,  its  relation  to  his  estate,  its  effect  upon  his  relatives  to 
whom  the  property  for  which  he  was  making  conveyances  would,  upon 
his  death,  descend,  and  the  use  to  which  it  was  to  be  put    If  these 

2B4F.— «5 
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conditions  are  found  to  exist  the  grantor  is  deemed  to  be  competent 
and  such  deed,  or  will,  should  not  be  disturbed  by  the  courts,  in  the 
absence  of  controlling  evidence  of  undue  or  coercive  influence  over 
his  mind  and  conduct  at  the  time  of  the  execution  of  the  instrument 

In  other  words,  if  the  deceased  in  this  instance  executed  the  deeds 
in  question  of  his  own  volition  and  without  being  unduly  influenced, 
so  as  to  cause  him  to  do  that  which  he  would  not  ordinarily  have  done 
under  normal  conditions,  then  and  in  that  event  this  court,  following 
a  long  line  of  decisions,  would  not  be  inclined  to  grant  the  relief  sought 
by  the  complainants. 

A  careful  consideration  of  the  evidence  discloses  the  fact  that  the 
deceased  for  the  greater  part  of  his  life  was  considered  a  substantial 
farmer,  possessing  to  an  unusual  degree  those  traits  that  give  one  suc- 
cess in  life,  to  wit,  energy,  economy,  good  judgment,  and  uprightness 
in  business  dealings.  It  appears  that  he  was  a  man  of  strong  con- 
victions, and  this  was  especially  true  as  to  religious  matttrs.  The  evi- 
dence further  shows  that  he  was  not  only  a  consistent  member  of  the 
denomination  to  which  he  belonged,  but  that  he  spent  much  of  his 
time  in  preaching  the  gospfl  and  contributed  to  the  cause  in  which  he 
was  so  deeply  interested;  further,  that  for  years  prior  to  the  execu- 
tion of  the  deeds  in  question  he  contemplated  making  substantial  con- 
tributions to  the  cause  of  missions  before  his  death. 

It  is  insisted  that  letters  written  by  W.  E.  Powell  and  John  S-  Stump 
to  the  deceased  were  what  might  be  termed  "begging  letters."  An 
agent  or  agents  of  a  Christian  enterprise  may  properly  appeal  to  those 
able  and  in  sympathy  with  such  enterprise  for  financial  support.  In 
this  age  of  enlightenhient  the  number  of  men  of  large  means,  as  well 
as  those  of  moderate  means,  who,  from  year  to  year,  contribute  to  en- 
terprises of  this  character,  is  rapidly  increasing.  Indeed,  a  majority  of 
the  educational  institutions  of  this  country,  and  certainly  a  majorit)' 
of  the  religious  institutions,  are  based  upon  endowments  made  by  those 
who  feel  that  it  is  their  duty  to  dispose  of  their  means  by  contributing 
to  educational  and  religious  institutions.  These  are  laudable  objects 
and  it  seems  to  us  in  a  case  like  the  one  at  bar,  where  one  from  his 
early  manhood  has  spent  his  life  in  rendering  Christian  service,  being 
imbued  with  a  desire  to  not  only  preach  the  gospel  to  his  own  people, 
but  to  carry  it  to  others,  expressing  at  all  times  his  purpose  to  make 
substantial  contributions  to  tiie  cause  of  missions,  at  a  time  when  he 
was  unquestionably  in  full  possession  of  his  mental  and  physical  facul- 
ties and  continued  until  his  death  to  so  express  himself,  tends  strongly 
to  show  that  what  he  did  was  not  on  account  of  undue  influence,  but 
was  only  the  fulfillment  of  his  long  cherished  and  expressed  desire. 

It  should  be  borne  in  mind  that,  in  addition  to  what  we  have  said 
as  to  the  testimony  offered,  tending  to  establish  the  mental  capacity 
of  the  deceased,  that  the  court  below  found  as  a  fact  that  the  com- 
plainants had  not  established  the  mental  incapacity  of  the  deceased  to 
execute  the  deeds  in  question.  The  court,  in  referring  to  this  phase  of 
the  question,  said: 

"I  think  tbe  evidence  does  rebut  the  contention  of  senile  dementia  or  in- 
capacity to  convey.    While  he  was  85  years  old  in  1907,  and  bis  memory  was 
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f&lllng,  I  do  not  doubt  Ms  ability  then  to  understand  to  the  full  degree  re- 
Quired  by  the  law,  as  enunciated  In  Buckey  v.  Buckey,  38  W.  Va.  168  [18  S. 
e:.  383],  and  similar  cases,  the  nature  and  effect  of  a  contract  of  sale." 

There  are  a  number  of  cases  bearing  upon  this  subject,  and  in  the 
case  of  Buckey  v.  Buckey,  38  W.  Va.  168,  18  S.  E.  383,  the  court  an- 
nounced the  following: 

"The  presumption  of  law  Is  that  the  grantor  in  a  deed  was  sane  and  com- 
X>etent  to  execute  it  at  the  time  of  Its  iexecutlon. 

"Old  age  Is  not  of  Itself  sufficient  evidence  of  Incapacity  to  make  a  deed. 

"The  evidence  of  an  officer  taking  the  acknowledgment  to  a  deed,  or  of  a 
person  present  at  its  execution,  is  entitled  to  peculiar  weight  In  considering 
the  grantor's  capacity. 

"The  time  of  the  execution  of  a  deed  is  the  material  or  critical  point  of 
time  to  be  considered  upon  the  inquiry  as  to  the  grantor's  capacity. 

"A  grantor,  in  a  deed  may  be  extremely  old,  his  understanding,  memory, 
and  mind  enfeebled  and  weakened  by  age,  and  his  action  occasionally  strange 
and  eccentric,  and  he  may  not  be  able  to  transact  many  affairs  of  life;  yet 
If  age. has  not  rendered  hiia  imbecile,  so  that  he  does  not  know  the  nature  and 
effect  of  the  deed,  this  does  not  invalidate  the  deed.  If  he  be  capable,  at  the 
time,  to  know  the  nature,  character,  and  effect  of  the  particular  act,  that  is 
suiBclent  to  snstain  it" 

The  rule  announced  in  the  above  case  was  reaffirmed  in  a  number 
of  cases  in  West  Virginia,  as  follows :  Delaplain  v.  Grubb,  44  W.  Va. 
612,  30  S.  E.  201,  67  Am.  St.  Rep.  788;  Famsworth  v,  Noifsinger, 
46  W.  Va.  410,  33  S.  E.  246;  Teter  v.  Teter,  59  W.  Va.  449,  53  S. 
E.  779;  Bade  v.  Feay,  63  W.  Va.  166,  61  S.  E.  348;  Woodville  v. 
Woodville,  63  W.  Va.  286,  60  S.  E.  140;  Black  v.  Post,  67  W.  Va. 
253,  67  S.  E.  1072;  Barnett  v.  Breathouse,  77  W.  Va.  514,  88  S.  E. 
1013. 

The  case  of  Mackall  v.  M'ackall,  135  U.  S.  172,  10  Sup.  Ct.  707,  34 
L,.  Ed.  84,  in  referring  to  this  phase  of  the  question  says : 

"Influence  gained  by  kindness  and  affection  will  not  be  regarded  as  'un- 
due,' if  no  imposition  or  fraud  be  practiced,  even  though  it  induce  the  tes- 
tator to  make  an  unequal  and  unjust  disposition  of  his  property  in  favor  of 
those  who  have  contributed  to  his  comfort  and  ministered  to  his  wants,  if 
such  disposition  is  voluntarily  made.  Matter  of  Gleespln's  Will,  26  N.  J. 
Eq.  523.  •  •  •  CJonfldentlal  relations  existing  between  the  testator  and 
beneficiary  do  not  alone  furnish  any  presumption  of  undue  influence.  Lee  v. 
Lee,  71  N.  C.  139.  Nor  does  the  fact  that  the  testator  on  his  death-bed  was 
surrounded  by  benefldaries  in  his  wllL  Bundy  v.  McKnlght,  48  Ind.  502. 
*  *  *  Nor  that  the  testator,  an  old  and  helpless  man,  made  his  will  in 
favor  of  a  son  who  had  for  years  cared  for  him  and  attended  to  his  business 
affairs,  his  other  children  having  forsaken  him.  Elliott's  Will,  2  J.  J.  Marsh. 
340;  s.  a  Redf.  Am.  Cas.  on  Wills,  434.  •  •  •  It  would  be  a  great  re- 
proach to  the  lawt  tf,  in  its  jealous  watchfulness  over  the  freedom  of  testa- 
mentary disposition,  it  should  deprive  age  and  Infirmity  of  the  kindly  min- 
istrations of  affection,  or  of  the  power  of  rewarding  those  who  bestow  them. 

"Undue  Influence  must  destroy  free  agency.  It  is  well  settled  that  in  order 
to  avoid  a  will  on  the  ground  of  undue  Infiuence,  it  must  appear  that  the 
testator's  free  agency  was  destroyed,  and  that  his  will  was  overborne  by  ex- 
cessive Importunity,  imposition  or  fraud,  so>  that  the  will  does  not.  In  fact, 
express  his  wishes  as  to  the  disposition  of  his  property,  but  those  of  the 
person  exercising  the  influence." 

In  the  ca^e  of  Du  Bose  v.  Kell,  90  S.  C.  196,  71  S.  E.  371,  the  Su- 
preme Court  said: 


Digitized  by 


Google 


548  254  FBDBBAL  BEPOBTBB 

"To  avoid  a  deed  <»i  tbe  grround  of  nndne  infloenoe,  the  erldenoe  must 
show  snch  an  Influence  exerted  on  the  grantor  as  to  oyerride  his  will  and  to 
make  the  act  of  executing  the  deed  a  mere  mechanical  performance  by  him 
of  the  design  of  the  person  exerting  the  Influence,  and  undue  influence  ma; 
<0Dslst  in  any  influence  which  is  so  far  operative  as  to  destroy  tree  agenc?." 

The  whole  subject  of  undue  influence  and  mental  competency  is 
fully  and  elaborately  discussed  by  Hawley,  District  Judge,  in  the  au- 
thorities cited  in  President,  etc.,  qi  Bowdoin  College  et  al.  v.  Mer- 
ritt  et  al.  (C.  C.)  75  Fed.  480.  The  discussion  on  this  point  is  so  full, 
and  the  citation  of  authorities  so  complete,  that  hardly  anything  can 
be  added  to  it.  The  law  on  the  subject  is  also  admirably  stated  by 
Judge  Sanborn  in  a  Circuit  Court  of  Appeals  opinion.  Sawyer  v. 
White,  122  Fed.  223,  58  C.  C.  A.  587. 

It  is  true  that  Daniel  Huffman  was  forgetful  in  the  latter  part  of 
his  life,  sometimes  not  knowing  even  those  with  whom  he  had  ac- 
quaintance. There  is  also  evidence  that  he  was  sometimes  confused 
about  the  details  of  his  business,  such,  for  example,  as  whether  notes 
had  been  paid — what  he  had  done  with  some  money  which  he  had. 
But  this  confusion  was  always  temporary,  and  he  grasped  and  recog- 
nized the  force  of  the  evidence  which  was  brought  to  him  that  he  was 
mistaken  as  to  his  former  views.  Some  of  his  neighbors  testified  that 
in  their  opinion,  based  on  this  confusion  as  to  details  of  his  business 
and  the  failure  to  recognize  those  whom  he  knew,  that  he  was  no^  of 
sound  mind  and  incapable  of  making  a  valid  deed.  On  the  other  hand, 
many  who  had  intimate  acquaintance  with  him,  including  two  of  his 
brothers,  testified  that  he  knew  his  property ;  that  he  had  distinct  pur- 
poses and  ends  in  lilfe,  which  were  not  irrational  or  fantastic,  but,  on 
the  contrary,  such  as  might  well  be  entertained  by  an  intelligent  man. 
As  we  have  stated  those  who  were  present  at  the  .time  of  tie  execu- 
tion of  the  deed,  including  lawyers  of  the  highest  character,  testified 
that  he  fully  apprehended  the  nature  of  his  property  and  the  purport 
of  the  deed  he  was  making,  and  aided  in  getting  data  for  the  prepara- 
tion of  the  deed.  The  conclusion,  therefore,  of  the  District  Judge  that 
HuflFman  was  not  of  unsound  mind  and  had  sufficient  intelligence  to 
fully  realize  what  he  was  doing,  is  well  sustained  by  the  greater  weight 
of  the  testimony. 

There  was  no  undue  influence.  It  is  true  that  several  Baptist  clergy- 
men, deeply  interested  in  the  cause  of  missions,  encouraged  and  so- 
licited Huffman  to  carry  out  the  purpose  which  he  had  formed,  and 
not  to  delay  it  until  it  was  too  late.  But  there  was  not  the  slightest 
evidence  that  any  pressure  was  brought  to  bear  upon  him.  There  is 
no  evidence  that  he  was  told  that  the  failure  to  make  these  deeds  to 
carry  out  his  design  would  affect  his  welfare  in  this  world  or  the  next 
The  only  appeals  made  were  that  he  should  aid  a  good  cause  in  pur- 
suance of  the  design  which  he  had  expressed  without  any  solicitation 
from  anybody.  When  he  went  to  make  the  deeds,  Huffman  himself 
requested  his  brothers  to  accompany  him,  and  the  papers  were  drawn 
by  lawyers  of  high  standing,  after  much  discussion  as  to  the  form  the 
transaction  should  take.  Everything  was  done  openly  and  above  board. 
There  was  no  necessity  for  effort  to  bring  Huffman  to  a  frame  of  mind 
which  would  conduce  to  the  giving  of  his  proper^  to  a  missionaiy 
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cause.  He  had  been  in  that  frame  of  mind  for  years,  and  we  can  dis- 
cover no  effort  to  control  his  will  in  this  regard.  The  most  that  can 
be  said  as  to  the  influence  upon  him  was  that  he  was  requested  and 
solicited  to  carry  out  the  design  without  delay.  But  even  this  request 
was  not  unduly  insistent,  for  as  soon  as  it  was  made  he  agreed  to  the 
suggestion. 

In  view  of  all  the  facts  in  this  case  we  are  of  the  opujiion  that  the 
case  at  bar  is  far  removed  from  the  standard  of  proof  required  to  set 
aside  conveyance,  even  for  undue  influence,  or  incompetency,  or  both. 

[8,  9]  However,  it  is  insisted  by  counsel  for  the  complainant  that 
the  deeds  of  1907  and  1909  are  invalid,  in  that  they  are  contrary  to 
the  laws  and  policy  of  the  state  of  West  Virginia ;  in  other  words,  aft- 
er assuming  the  invalidity  of  the  deeds  in  question  upon  this  ground, 
they  then  arrive  at  the  conclusion  that  no  title  pass«i  to  the  grantor 
thereunder. 

The  court  below  in  referring  to  this  phase  of  the  question,  among 
other  things,  said: 

"Personally,  my  views  have  been  In  accord  witb  those  of  counsel  tn  this 
line  of  reasoning,  as  shown  by  the  two  opinions  filed  in  Miller  v.  Ahrens  (C. 
C.)  150  Fed.  644,  and  [Id.  (O.  O.)]  163  B^d.  870;  bat  I  hesitate,  In  view  of  the 
opinion  rendered  in  Pulp  &  Paper  Co.  v.  Miller,  supra  [176  Fed.  284,  100  C. 
C.  A.  1761  by  the  Circuit  Court  of  Appeals  for  this  circuit,  to  rely  upon  them 
In  the  deddion  of  this  casa    •    •    • 

"The  conclnsioDs  I  reach  are  these:  I  think  these  conveyances  are  direct 
violation  of  the  statute  of  West  Virginia,  limiting  the  amount  and  the  pur- 
poses for  which  church  organizations  may  take  real  estate.  If,  however,  the 
ruling  in  West  Va.  Pulp  &  Paper  Co.  v.  Miller,  supra,  Is  held  decisive  that 
only  the  state  can  complain  of  this,  I  am  fully  ocmvlnced  that  they  should 
be  set  aside,  at  the  Instance  of  these  heirs,  because  of  the  undue  Influence 
that  caused  their  execution,  and  decree  to  that  effect  may  be  entered." 

The  Constitution  of  West  Virginia  (article  6,  §  47)  says: 
"No  charter  of  Incorporation  shall  be  granted  to  any  church  or  religious 
denomination.  Provisions  may  be  made  by  general  laws  for  securing  the 
title  to  church  property,  and  for  the  sale  and  transfer  thereof,  so  that  If 
shall  be  held,  used,  or  transferred  tor  the  purposes  of  such  church  or  re- 
ligious denomination." 

Counsel  for  the  complainants  say  that — 

"The  provision  made  by  general  law,  under  the  last  clause  of  the  above 
section  of  the  Constitution,  la  chapter  67  of  the  Code  of  West  Virginia;  and 
It  provides  that  the  circuit  court  of  the  county  shall  appoint  trustees  to  hold 
church  property,  and  section  7  of  that  chapter  [sec.  3219^9]  provides  that  such 
trustees  may  take  and  bold  for  the  purposes  mentioned  in  the  first  section 
of  said  chapter,  not  exceeding  four  acres  of  lands  In  an  incorporated  city, 
town  or  village,  and  not  exceeding  60  acres  out  of  such  city,  town  or  village." 

"This  chapter  makes  provision  in  relation  to  the  conveyances  of  land  which 
shall  be  made  for  use  or  benefit  of  any  church,  religious  sect,  society,  con- 
gregation or  denomination  as  a  place  of  public  worship  or  a  burial  place  or 
as  a  residence  for  a  minister  and  provides  that  the  land  shall  be  held  for 
such  purpose  and  no  other." 

"Our  [complainants']  contention  is  that  this  statute  has  no  relation  to  the 
subject  under  discussion  in  this  case.  A  church  of  any  denomination  has  the 
right,  nnder  this  statute,  made  In  pursuance  of  the  Constitution  to  take  and 
hold  real  estate  for  cbnrCh  purposes  locally  to  the  extent  "provided  In  sec- 
tion 7,  but  this  by  no  means  authorizes  the  incorporation  of  a  company  to 
take  the  land  for  any  purposes  connected  with  the  church  or  religious  de- 
nondnatlon." 
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The  contention  of  the  complainants  is  based  upon  the  assumption 
that  the  American  Baptist  Home  Mission  Society  is  a  "church  or  re- 
ligious dencMnination,"  within  the  meaning  of  the  section  of  the  Ctxi- 
stitution  above  quoted.  We  think  there  is  a  marked  distinction  1»- 
tween  a  "church  or  religious  denomination"  and  a  society  or  other  or- 
ganization acting  as  an  auxiliary  thereto. 

In  the  case  of  Gibner  v.  Stone,  120  U.  S.  586,  7  Sup.  Ct  689, 30 
L.  Ed.  734,  the  Supreme  Court  passed  upon  the  validity  of  a  devise  of 
several  hundred  acres  of  land  situated  in  the  state  of  Illinois,  to  be 
"equally  divided  between  the  Board  of  Foreign  and  the  Board  of 
Home  Missions"  of  the  Presbyterian  church,  both  being  New  Yort 
corporations.  The  Illinois  statute  provides  that  "a  congregation,  form- 
ed for  religious  purposes,"  cannot  purchase  or  hold  land  in  excess  of 
10  acres.  Among  other  things  it  appears  that  the  corporate  benefici- 
aries were  formed — 

"for  the  purpose  of  establishing  and  condacting  Christian  missions  among 
the  nnevangellKed  of  pagan  nations  and  the  general  diffusion  of  Christianitj, 
and  to  assist  in  sostaltdng  the  preaching  of  the  gospel  In  fe^le  diarclies 
and  congregations  In  connection  with  the  Presbyterian  Church  In  the  United 
States,  and  generally  to  superintend  the  whole  of  the  Home  Missions  in  be- 
half of  sndi  church." 

In  that  case  the  Supreme  Court  held  that  the  Illinois  statute  was 
applicable  to  bodies  formed  for  the  purpose  of  religious  worship  and 
did  not  apply  to  these  mission  societies  and  the  devise  of  land  to  them 
was  allowed  to  stand.  The  Supreme  Court  in  that  case  in  referring  to 
this  point  said : 

"While  these  boards  are  important  agencies  In  aid  of  the  general  religion! 
work  of  the  Presbyterian  Church  in  the  United  States  of  America,  neither 
of  them  is,  in  any  proper  sense,  or  In  the  meaning  of  the  35th  section  of  the 
act  of  1872.  a  church,  congregation  or  society  formed  for  flie  purpose  of  re- 
ligious worship.  The  counsel  for  the  plaintiff  in  error  seem  to  lay  stress  opon 
.the  more  general  words,  'farmed  for  religious  purposes,'  In  the  forty-seooud 
section  of  the  act;  but  manifestly  the  other  parts  of  the  same  section,  and 
previous  sections,  show  that  the  only  corporations  intended  to  be  restricted 
In  the  ownership  of  land  to  ten  acres,  were  those  formed  for  the  •  •  • 
commonly  called  benevolent  or  mlsi^onary  societies.  The  reasons  of  public 
policy  which  restrict  societies,  formed  for  the  purpose  of  religious  worship, 
in  their  ownership  of  real  estate,  do  not  apply  at  all.  or,  if  at  all,  only  vri^ 
diminished  force,  to  corporations  which  have  no  ecclesiastical  control  of 
those  engaged  In  religious  worship,  and  cannot  prescribe  the  forms  of  sudi 
worship,  nor  subject  to  ecclesiastical  discipline  those  who  fall  to  conform  to 
the  rules,  usages,  or  orders  of  the  religious  society  of  which  they  are  mem- 
bers." 

In  the  case  of  Hamsher  v.  Hamsher,  132  lU.  285,  23  N.  E.  1125,8 
L.  R.  A.  558,  there  was  a  gift  by  will  to  the  Young  Men's  Christian 
Association  of  Decatur,  111.,  a  corporation  formed  for  the  purpose  of 
promoting,  as  shown  by  its  charter,  education^,  humanitarian  and 
charitable  work,  rather  than  religious  worship.  The  Supreme  Court 
of  that  state,  in  passing  upon  this  question,  among  other  things  said: 

"It  does  not  appear  that  the  Young  Men's  Christian  Association  of  Deca- 
tur, III.,  exercises  any  ecclesiastical  control  over  its  members,  or  prescrihes 
any  form  of  worship  for  them,  or  subjects  those  who  f&ll  to  conform  to  Its 
rules  to  ecclesiastical  dladpline.    Therefore  a  limitation  upon  the  extent  of 


Digitized  by 


Google 


STUMP  V.  STUBH  661 

lt»  ownership  of  teal  estate  Is  not  so  ImperatlTdy  demanded  by  tbose  con- 
siderations of  public  policy  which  apply  to  oorporatlons  foimed  ft>r  the  pur- 
pose of  public  worship.  We  are  of  the  opinion  that  said  association  Is  not 
EHibJect  to  the  restriction  contained  In  section  42  of  the  Corporation  Act, 
and  that  the  devise  to  It  of  a  greater  quantity  of  land  than  ten  acres  Is  not 
iriTalld.  It  follows  that  the  ai^ellant  takes  nothing  as  heir,  and  that  his 
cross-bill  was  properly  dismissed." 

It  is  urtdoubtedly  true  that  the  Constitution  of  West  Virginia  pro- 
hibits the  incorporation  of  any  church  or  religious  denomination,  but 
■vire  are  of  the  opinion  that  this  provision  applies  only  to  church  or  re- 
ligious denominations  and  cannot  be  properly  construed  as  applying 
to  organizations  of  the  character  involved  in  this  controversy,  nor 
does  it  contain  any  inhibition  against  a  foreign  corporation  created, 
among  other  things,  for  the  purpose  of  taking  and  holding  real  estate. 
"Under  the  provisions  of  section  30  of  chapter  54  of  the  Code  of  West 
Virginia  (sec.  2929)  any  foreign  corporation  may  hold  property  in  that 
state  unless  otherwise  expressly  provided. 

In  the  case  of  Fritts  v.  Palmer,  132  U.#S.  283,  10  Sup.  Ct.  93,  33 
L.  Ed.  317,  the  Supreme  Court  said : 

"^nie  Constitution  and  laws  of  Colorado,  It  should  be  observed,  do  not 
prohibit  foreign  corporations  altogether  from  purchasing  or  holding  real 
estate  within  Its  limits.  They  do  not  declare  absolutely  or  wholly  void,  as 
to  all  persons,  and  for  every  purpose,  a  conveyance  of  real  estate  to  a  foreign 
corporation  which  has  not  prevlou^y  done  what  Is  required  before  it  can 
rightfully  carry  on  business  In  the  state.  Nor  do  .they  declare  that  the  title 
to  such  property  shall  remain  In  the  grantor,  despite  hla  conveyance.    •    •    • 

"If  the  Legislature  had  intended  to  declare  that  no  title  should  pass  under 
a  conveyance  to  a  foreign  corporation  purchasing  real  estate  before  it  ac- 
quires the  right  to  engage  In  business  In  the  state,  and  that  such  a  convey- 
ance should  be  an  absolute  nullity  as  between  the  grantor  and  grantee, 
leaving  the  grantor  to  deal  with  the  property  as  if  he  had  never  sold  It,  that 
Intention  would  have  been  clearly  manifested.    •    •    • 

"To  the  above  cases  may  be  added  tbose  holding  that  an  alien  may  take 
by  deed  or  devise  and  bold  against  any  one  but  the  sovereign  until  office 
found.  Cross  v.  De  VaUe,  1  Wall.  1,  13  [17  L.  Ed.  515] ;  Govemeur  v.  Robert- 
son, 11  Wheat  332  [6  L.  EM.  488];  National  Bank  v.  Matthews,  98  U.  S. 
621.  628  [25  II  Ed.  188];  PhlUlps  v.  Moore,  100  U.  S.  208  [25  li.  Ed.  603]. 
Also,  those  holding  that  the  question  whether  a  corporation,  having  ca- 
pacity to  purchase  and  hold  real  estate  for  certain  defined  purposes,  or  In 
certain  quantities,  has  taken  title  to  real  estate  for  purposes  not  authorized 
by  law,  or  In  excess  of  the  quantity  permitted  by  its  charter,  concerns  only 
the  state  within  whose  limits  the  property  Is  situated.  It  cannot  be  raised 
collaterally  by  private  persons  unless  there  be  something  in  the  statute  ex- 
pressly or  by  necessary  Implication  authorizing  them  to  do  so.  Cowell  v. 
Springs  Company,  100  U.  S.  56,  60  [25  L.  Ed.  647] ;  Jones  v.  Habersham,  107 
U.  S.  174.  188  [2  Sup.  Ct  338,  27  L.  Ed.  401]." 

[H]  We  are  further  of  the  opinion  that  where  a  state  does  not  pro- 
vide for  the  granting  of  a  charter  to  domestic  corporations  of  certain 
character,  such  nonaction  on  its  part  is  not  in  the  nature  of  a  pro- 
hibition against  foreign  corporations  created  for  such  purpose. 

[11]  We  think  the  third  proposition,  that  tmder  the  laws  of  West 
Virginia  a  foreign  corporation  will  be  deemed  to  have  no  corporate 
existence  is  untenable  in  the  light  of  the  cases  decided  by  the  Supreme 
Court  of  West  Virginia,  and  those  decided  by  the  federal  courts  in 
cases  arising  upon. gifts  or  grants  made  in  West  Virginia;  also,  this 
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principle  has  been  announced  by  the  Supreme  Court  of  the  state  of 
Virginia,  whose  laws  in  many  respects  are  similar  to  the  provisions  of 
the  Constitution  of  West  Virpnia.  In  the  case  of  West  Virginia  Pulp 
&  Paper  Co.  v.  Miller,  176  Fed.  284,  100  C.  C.  A.  176,  Ae  court  in 
referring  to  this  point  said :  There  was  a  devise  in  trust  of  lands  in 
West  Virginia  to  a  church  incorporated  under  the  laws  of  Marylani 
In  that  case  the  corporate  existence  of  the  Maryland  church  was 
recognized  by  the  court;  it  holding,  among  other  things,  that  in  the 
case  of  devise  of  land  to  a  foreign  church,  such  devise  could  only  be 
called  in  question  by  the  state.    In  that  case  the  court  said  in  point: 

.  "Even  If  this  were  a  derise  of  land  to  a  foreign  cbnrdi,  the  state  aloM 
could  complain.  In  the  case  of  Church  v.  Arlde,  49  W.  Va.  83,  38  S.  E.  456. 
the  court  said:  "Where  one  leasea  a  lot  from  the  trustees  of  a  <ainrdi  In  an 
action  of  unlawful  detainer  against  him  by  such  trustees  tor  the  recoverj- 
of  posaesslon,  he  cannot  set  np  that  the  church  hOlds  the  lot  in  Tlolatlon  of 
section  1,  c.  67,  of  the  Code,  limiting  the  ownership  of  real  estate  by  a  churcb 
to  audi  as  may  be  necessary  as  a  place  of  public'  worship  or  burial  place,  or 
the  residence  of  a  minister.  None  but  the  state  can  attack  sndt  ownersUp 
as  violating  that  statute.'  Bfnks  r.  Poltlaux,  3  Rand.  (Va.)  136,  15  Am.  Dec. 
706;  Hanson  r.  litUe  Sisters  of  the  Poor,  79  Md.  434,  32  AtL  1062.  32  U  B. 
A.  293. 

"Also  in  the  case  of  Jones  v.  Habersham,  107  V.  8.  174,  2  Sup.  Ct  336,  27 
L.  Ed.  401,  the  court,  in  referring  to  this  question,  said:  "But  there  are  two 
concluslTe  answers  to  this  argument:  (1)  Restrictions  Imposed  by  the  charter 
of  a  corporation  upon  the  amount  of  property  that  It  may  hold  cannot  be 
talcen  advantage  of  collaterally  by  private  persona,  but  only  In  a  direct  pro- 
ceeding by  the  state  which  created  It  Runyan  v.  Coster,  14  Pet.  122,  131 
[10  li.  Ed.  382] ;  Smith  t.  Sheeley,  12  WalL  358,  361  120  L.  Ed.  430] ;  Bogar- 
dus  V.  Trinity  Church,  4  Sandf.  Ch.  (N.  T.)  633,  758;  De  Camp  v.  Dobbins, 
29  N.  J.  Eq.  36;  Davis  t.  Old  Colony  B.  B.  Co.,  131  Mass.  258,  273  [41  Am. 
Bep.  221].' 

"In  the  case  of  Julian  v.  Central  Trust  Co.,  115  Fed.  956,  53  CL  C.  A.  4.38.  it 
was  Insisted  that  the  Southern  Railway  Company,  being  a  corporation  of  the 
state  of  Virginia,  could  not  hold  railroad  property  In  North  Carolina,  and.  In 
referring  to  thla  phase  of  the  question,  the  court,  among  other  things,  said: 
'If  the  Southern  Railway  Company  holds  this  property  contrary  to  the  will  of 
the  sovereign  power  of  the  state,  it  Is  for  the  state  to  interfere  No  private 
individual  can  usurp  Its  prerogatlva  Bank  v.  Matthews,  9S  U.  S.  628,  25  U 
Ed.  188;   Leazure  v.  HlUegas,  7  Serg.  &  R.  (Pa.)  313.' 

"In  the  case  of  Hickory  Farm  OU  Co.  v.  Buffalo^  N.  Y.  &  P.  R.  Oa.  (0.  O 
82  Fed.  22,  the  court  said:  The  leading  caae  In  Pennsylvania  on  the  subject 
of  the  effect  of  a  conveyance  of  real  estate  to  a  corporation  forbidden  by  law 
to  "purchase  and  bold"  the  same  is  that  of  Leazure  v.  HUlegas,  7  Serg.  i 
R.  [Pa.]  313,  in  which  It  was  held  that  such  corporation  might  purchase  and 
take  title  to  the  real  estate;  Its  title,  however,  like  that  of  an  alien,  beinff 
defeasible  at  the  pleasure  of  the  commonwealth.  That  case  and  the  later 
case  of  Goundie  v.  Water  Co.,  7  Pa.  233,  settle  the  principle  that  the  com- 
monwealth alone  can  object  to  a  want  of  capacity  in  a  corporation  to  bold 
land.: " 

The  case  of  Mallett  v.  Simpson,  94  N.  C.  37,  55  Am.  Rep.  594,  is  to 
the  same  effect.  Also,  in  the  case  of  Ragan  v.  McElroy,  98  Mo.  349, 
11  S.  W.  735,  the  Supreme  Court  held  that  whether  a  corporation,  in 
accepting  deed  to  real  estate,  exceeded  its  powers,  is  a  question  which 
could  only  be  raised  by  the  state  in  direct  attack. 

In  the  case  of  Wilson  v.  Perry,  29  W.  Va.  169,  1  S.  E.  302,  there 
was  a  bequest  in  trust  to  the  Presbyterian  Committee  of  Publication, 
a  Virginia  corporation,  formed  for  "the  dissemination  of  religious 
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truths"  and  the  Supreme  Court  of  that  state  upheld  the  gift.  In  the 
case  of  Ross  v.  Kiger,  42  Va.  402,  26  S.  E.  193,  a  bequest  to  the  "Mis- 
sion Society  of  the  Methodist  Episcopal  Church,"  a  New  York  cor- 
pKjration,  was  sustained. 

The  following  cases  are  very  much  in  point  and  sustain  the  conten- 
tion of  the  defendant:  Chambers  v.  City  of  St.  Louis,  29  Mo.  543; 
American  Mortgage  Co.  v.  Tennille,  87  Ga.  28,  13  S.  E.  158,  12  L.  R. 
A.  529;  Union  National  Bank  v.  M!atthews,  98  U.  S.  621,  25  L.  Ed. 
188. 

In  the  latter  case,  the  Supreme  Court,  among  other  things  said: 

"Where  a  corporation  is  Incompetent  by  Its  charter  to  take  a  title  to  real 
estate,  a  conveyance  to  It  Is  not  roid,  but  only  voidable,  and  the  sovereign 
a.lone  can  object  It  Is  valid  until  assailed  in  a  direct  proceeding  instituted 
for  that  purpose." 

After  carefully  considering  the  provisions  of  the  West  Virginia 
Constitution,  in  the  light  of  the  forgoing  authorities,  we  are  of  the 
opinion  that  (a)  the  American  Baptist  Home  Mission  Society  and  the 
Latin-American  Improvement  Association,  Incorporated,  are  not  re- 
ligious denominations  within  the  meaning  of  the  act;  (b)  that  there 
is  no  provision  in  the  West  Virginia  Constitution  that  inhibits  a  for- 
eign corporation  from  holding  property  within'that  state;  (c)  that  this 
court  in  the  case  of  the  West  Virginia  Pulp  &  Paper  Co.  v.  Miller 
(supra),  established  the  rule,  in  this  circuit  at  least,  tfiat  in  a  case  like 
the  one  at  bar  the  state  alone  can  attack  the  validity  of  an  instrument 
alleged  to  be  in  violation  of  the  public  policy  of  the  state  "as  annun- 
ciated in  the  Constitution. 

In  view  of  what  we  have  said  we  are  of  the  opinion  that  the  court 
below  was  in  error  in  holding  the  deeds  in  question  to  be  invalid,  there- 
fore, the  decree  of  the  court  below  is  reversed  and  the  case  will  be  re- 
manded, with  instructions  for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

Reversed. 


OHAPIN-SACKS  MFG.  CO.  v.  HENDLEB  ORBAMEBT  CO.  et  aL 

HBNDLBB  CRBAMBRT  CO.  et  al.  v.  OHAFIN-SAOKS  MFG.  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    October  10,  191&) 

Nos.  1584,  leEO. 

1,  Tbade-Mabkb  and  Trade-Names  «=>3(5) — Charactbb  of  Wobd— QuAt-rrr. 

No  words  which  In  their  ordinary  signification,  or  in  their  trade  signifi- 
cation, merely  describe  the  quality  of  the  article  to  which  they  are  ap- 
plied, can  be  exclusively  appropriated  as  a  trade-mark. 

2.  Trade-Marks  and  Trade-Names  ®=»3(5) — "Velvet." 

"Velvet"  In  Its  primary  meaning,  signifies  cloth,  substantial,  soft,  and 
smooth  to  the  touch,  and  is  used  in  a  secondary  sense  as  designating  the 
qualities  of  consistency,  softness,  and  smoothness;  and  hence  the  words, 
"The  Velvet  Kind,"  cannot  be  appropriated  by  a  manufacturer  of  ice 
cream  as  a  trade-mark  for  his  product. 

[Ed.  Note. — Ftor  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Velvet] 

4s»For  othar  caaM  ■••  wm*  toplo  *  KEY-NUMBEB.  in  lU  Kejr-Numberad  DigeeU  A  Indexea 
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8.  TaADE-llAHKB   AND   TKAJ>K-NAias   ^»45 — ^REOISTBATIOIf — ^PkESUXFTIOH. 

The  allowance  of  a  trade-mark  by  the  Patent  Office  furnishes  a  straig 
prestimption  of  its  yalldlty ;  Imt  a  trade-mark  in  the  words  'TCbe  VelTCt 
Kind,"  as  applied  to  ice  cream,  being  Invalid,  cannot  be  sustained  be- 
cause of  the  presumption. 

4.  Tbade-Makks  anu  TRAnK-NAiota  «=»69 — Afpbofbiation — Ihtkht  to  Dc- 

FBAC  D INFEUCNCX. 

Where  defendants  used  words  in  wMch  complainant  had  acqnired  » 
valid  trade-mark,  such  use  of  itself  evidenced  an  intention  by  defendants 
to  defraud  and  iMlm  ofT  their  product  as  tliat  of  complainant,  althon^ 
the  inferences  of  fraud  and  unfair  competition  may  be  rebutted,  in  ex- 
emption of  damages. 

5.  Tbaoe-Mabkb   and    T^uldk-Naioeb   9=>67 — TTNjrAiR    CouPETrnoir — Pboisc- 

TION. 

Even  where  there  Is  no  technical  trade-mark,  a  dealer  may  acquire 
pr<q)erty  rights  In  words  not  the  subject  of  a  trade-mark,  which  tbe 
courts  will  protect  upon  proof  of  unfair  competition. 

6.  Tbaoe-Mabkb   and    Tradb-Nauss   e=>^8 — Unvaib   GoiiFEnnoR — Pbotec- 

TION. 

Wbere  complainant  built  np  an  extensive  trade  In  Washington,  D.  C 
selling  its  ice  cream  under  the  descriptive  words,  "The  Velvet  Kind." 
that  did  not  give  complainatkt  any  right  to  exclude  others  from  using 
sndi  words  In  a  place  where  it  had  not  associated  its  ice  cream  with 
the  designation,  and  defendant  might  adopt  the  words  to  describe  its 
ice  cream  sold  In  Baltimore. 

7.  Tbade-Makks  akd  Tkade-Navxs  €=>86 — Action — ^LiAOheb. 

While  mere  delay  or  acquiescence  cannot  defeat  the  remedy  by  In- 
junction in  support  of  the  legal  right  to  a  trade-mark,  yet  where  com- 
plainant, which  did  not  have  a  technical  trade-mark  in  the  words  "tbe 
.Velvet  Kind,"  under  which  it  sold  its  ice  cream,  abandoned  a  suit  against 
defendant,  who  had  begun  selling  ice  cream  in  another  city  under  the 
same  name,  such  abandonment  estopped  complainant  from  obtaining  a  d^ 
cree  frcHn  profits. 

8.  Tbade-Makks  and  Tbade-Nahes  €=397 — Unfaib  Ooufetition — Rkukt. 

Where  complainant  had  built  np  an  extensive  trade  in  ice  cream  under 
the  name  "Tlie  Velvet  Kind"  In  one  city,  and  defendant  had  appropriated 
that  name  for  its  ice  cream,  which  it  sold  in  another  city,  held  tbai, 
on  defendants  beginning  to  sell  ice  cream  in  a  tliird  city  in  competition 
with  complainant,  it  was  bound  to  use  the  utmost  good  faith  to  dlstingiil^ 
Its  product  from  that  of  complainant,  but  should  not  be  enjoined  from 
entering  territory  in  which  the  complainant  had  not  established  a 
market. 

9.  Tbade-Marks  and  Tbade-Nakes  €=>97 — Unfaib  Ooicpetition — Reuef. 

Where  complainant  had  built  up  an  extensive  trade  in  ice  cream  under 
the  name  "The  Velvet  Kind,"  a  decree  enjoining  defendant  from  adver- 
tising its  ice  -cream  under  that  name,  without  the  distinct  statemait  tbat 
it  is  "not  'The  Velvet  Kind'  made  by"  complainant,  held  not  to  afford  the 
latter  sufficient  protection,  as  such  an  advertisement,  without  a  statement 
that  defendant's  ice  cream  was  inferior,  would  indicate  that  defendant 
was  claiming  to  sell  Ice  cream  superior  to  that  of  complainant. 

10.  Appeal  and  Erbob  «=»1171(3)—Bevebsai^— Costs. 

While  it  is  the  general  rule  in  equity  that  costs  are  in  the  discretion  ot 
the  trial  court,  and  that  no  appeal  will  lie  upon  a  decree  mwely  np<m 
the  ground  of  error  in  awarding  costs,  yet,  where  the  decree  is  erroneoM 
in  any  other  respect,  the  appellate  court  may  reverse  or  modify  It  wiUi 
respect  to  cost 

WaddUl,  District  Judge,  dissenting  in  part 

Appeals  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  at  Baltimore;    John  C.  Rose,  Judge. 

^soVOT  Other  CMM  ■••  WUB*  toplc  *  KUT-NUMBBR  in  all  Ker-Nombarad  Dlsesta  *  IndoM 
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Bill  by  the  Chapin-Sacks  Manufacturiog  Company  against  the 
Hendler  Creamery  Company  and  another.  From  the  decree,  which 
granted  part  of  the  relief  sought  (231  Fed.  550),  both  parties  appeal. 
Modified. 

Isaac  Lobe  Straus,  of  Chicago,  III.  (Walter  A.  Johnston,  of  Wash- 
ington, D.  C,  on  the  brief),  for  plaintiff. 

John  Watson,  Jr.,  of  Baltimore,  Md.  (Vernon  Cook,  of  Baltimore, 
Md.,  on  the  brie^,  for  defendants. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

WOODS,  Circuit  Judge.  In  these  appeals  two  mixed  questions  of 
law  and  fact  are  to  be  decided:  Were  the  words,  "The  Velvet  Kind," 
applied  to  ice  cream  in  1905,  so  descriptive  of  quality  that  they  could 
not  be  appropriated  -  as  a  trade-mark  by  complainant,  Chapin-Sacks 
Manufacturing  Company? 

Assuming  that  they  were,  did  the  use  by  the  defendant  Hendler, 
and  his  successor  in  business,  Hendler  Creamery  Company,  of  the 
words,  "The  Velvet  Kind,"  and  of  containers  and  wagons  similar  to 
those  used  by  complainant,  nevertheless  amount  to  unfair  competition 
— the  unfair  appropriation  of  the  good  will  of  the  complainant  and 
the  reputation  of  its  ice  cream? 

[•1  ]  The  first  question  is  not  free  from  difficulty,  but  it  must  be  an- 
swered in  the  affirmative.  No  words  which  in  their  ordinary  signifi- 
cation or  in  their  accepted  trade  signification  merely  describe  quality 
in  the  article  to  which  they  are  applied  can  be  excluded  by  one  trader 
from  use  by  others  and  appropriated  as  a  trade-mark.  Manufacturing 
Co.  V.  Trainer,  101  U.  S.  51,  25  L.  Ed.  993;  Lawrence  Manufactur- 
ing Co.  V.  Tennessee  Manufacturing  Co.,  138  U.  S.  537,  11  Sup.  Ct. 
396,  34  L.  Ed.  997. 

[2]  "Velvet,"  in  its  primary  meaning  signifies  cloth,  substantial, 
soft,  and  smooth,  without  distmct  particles  causing  roughness  to  the 
toudi.  With  this  signification,  "velvet"  and  "velvety"  are  applied  de- 
scriptively in  common  speech  to  other  articles;  and  in  this  secondary 
sense  the  words  are  used  almost  as  commorJy  as  in  their  primary 
sense.  Perhaps  no  other  words  applied  to  ice  cream  so  well  describe 
the  qualities  of  consistency,  softness,  and  smoothness — the  absence  of 
roughness  to  the  sensitive  touch  of  the  tongue  produced  by  distinct 
particles  of  ice.  The  word  "velvet"  was  in  3iis  sense  becoming  more 
markedly  descriptive  in  1905,  when  complainant  commenced  its  busi- 
ness ;  real  cream  having  so  largely  ceased  to  be  the  chief  constituent 
of  ice  cream,  and  the  volume  of  the  ice  cream  business  having  so 
vastly  increased.  It  is  not  denied  that  at  least  two  or  three  manufac- 
turers and  dealers  in  different  parts  of  the  country  had  before  1905 
used  the  word  "velvet"  or  "velvet  kind"  as  descriptive  of  quality  in 
ice  cream.  After  December,  1905,  when  complainant  registered  the 
words,  "The  Velvet  Kind,"  in  the  Patent  Office  as  a  trade-mark,  the 
words  "velvet"  and  "velvet  kind"  were  very  extensively  so  used  all 
over  the  country,  apparently  without  any  knowledge  of  complainant's 
effort  to  appropriate  the  terms.    This  last  fact  is  not  important,  as 
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showing  such  prior  appropriation  by  any  dealer  or  dealers  as  to  inyali- 
date  complainant's  claim  to  a  trade-mark  by  reason  of  prior  appro- 
priation. Its  significance  is  that  it  shows  a  common  conception  and 
understanding  of  the  words  as  distinctive  of  quality  so  general,  and 
so  valuable  to  the  trade,  that  they  could  not  be  appropriated  as  a  trade- 
mark by  one  dealer  to  the  exclusion  of  all  others.  Indeed,  we  cannot 
help  thinking  complainant  adopted  the  word  "velvet"  as  a  fit  adjec- 
tive to  describe  to  the  public  the  kind  of  cream  it  was  making. 

[3]  The  allowance  of  the  trade-mark  by  the  Patent  Office,  it  is 
true,  furnishes  a  strong  presumption  of  its  validity.  In  addition  to 
this,  the  Patent  Office  registration  of  the  words  "velvet"  and  its  de- 
rivatives, either  alone  or  with  other  words,  for  such  articles  as  can- 
dies, lotions,  butter,  oil,  and  cotton  fabrics,  also  tends  to  suK>ort  the 
claim  of  the  complainant  No  doubt,  in  registering  these  words  as 
trade-marks,  the  Patent  Office  in  these  instances  considered  the  words 
indirectly  and  remotely  descriptive,  without  being  actually  so,  thus 
applying  the  principle  on  which  the  word  "Hygeia,"  conveying  to 
those  who  happened  to  think  of  its  derivation  die  idea  of  health  or 
healthfulness,  w^  held  a  good  trade-mark  for  water  in  Consolidated 
Ice  Co.  v.  Hygeia  Distilled  Water  Co.,  151  Fed.  10,  80  C  C.  A.  506. 
But  none  of  these  registrations  measures  up  to  the  case  cited,  and 
none  of  them,  as  we  understand,  has  been  subjected  to  judicial  test 
We  think  all  presumptions  from  the  action  of  the  Patent  Office -are 
overcome  by  the  great  weight  of  the  evidence  and  the  common  un- 
derstanding that  "velvet"  and  "velvet  kind"  describe,  as  hardly  anj 
other  words  could,  the  desirable  qualities  mentioned  in  ice  cream. 

[4]  The  second  question  must  also  be  answered  in  the  affirmative 
If  the  complainant  had  acquired  the  right  to  the  exclusive  use  of  the 
words,  "The  Velvet  Kind,"  as  a  trade-mark,  their  use  by  the  defend- 
ants would  be  itself  evidence  of  the  intention  to  defraud  and  palm 
off  their  cream  as  that  of  the  complainant.  Lawrence  M.  Co.  v.  Ten- 
nessee M.  Co.,  138  U.  S.  537,  549,  11  Sup.  Ct.  396,  34  L.  Ed.  997. 
In  such  case  the  inference  of  fraud  and  unfair  competition  might  be 
rebutted  in  exemption  of  damages;  but,  in  the  absence  of  conduct  by 
complainant  amounting  to  estoppel,  further  violation  of  the  right  of 
property  would  nevertheless  be  restrained.  Elgin  W.  Co.  v.  Illinois 
W.  Co.,  179  U.  S.  665, 674, 21  Sup.  Ct.  270, 45  L.  Ed.  365. 

[5]  Even  where  there  is  no  technical  trade-maric,  a  dealer  may  ac- 
quire property  rights  which  the  courts  will  protect,  upon  proof  of  un- 
fair competition  by  imitation  of  his  distinctive  words,  marks,  or  other 
designations  of  his  goods,  or  of  his  containers  or  other  instrumentali- 
ties of  trade.  The  principle  is  thus  well  expressed  by  Judge  Lurton 
in  Computing  Scale  Co.  v.  Standard  Computing  Scale  Co.,  118  Fed. 
965,  55  C.  C.  A.  459: 

"But  when  tbe  word  Is  Incapable  of  becoming  a  valid  trade-mark,  because 
descriptive  or  geographical,  yet  has  by  use  come  to  stand  for  a  particular 
maker  or  vendor.  Its  use  by  another  In  this  secondary  sense  will  be  restrained 
as  unfair  and  fraudulent  competition,  and  its  use  In  its  primary  or  cammoD 
sense  confined  In  such  a  way  as  will  prevent  a  probable  deceit,  by  aiabUng 
one  maker  or  vendor  to  sell  bis  article  as  the  product  of  anotiier."  Slnga 
Mfg.  Oo.  T.  June  Mfg.  Co.,  163  U.  S.  169,  10  Sup.  Ot  1008,  41  L.  Ed.  118; 
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EngtQ  Nat.  Watch  Oo.  t.  IlUuois  Watcb  Case  Oo.,  179  U.  S.  665.  21  Sup.  Ot 
2:70,  45  L.  Ed.  SeS. 

[8]  Complainant  b^an  to  make  ami  sell  ice  cream  in  the  city  of 
Washington  under  the  name  of  "The  Velvet  Kind"  in  May,  1905,  and 
in  December  of  that  year  registered  the  words  under  the  federal  law 
as  a  trade-mark.  Doubtless  believing  it  had  a  valid  trade-mark,  it 
placed  the  words  on  its  containers  and  wagons,  and  by  extensive  ad- 
vertisements in  newspapers,  by  electric' signs,  and  the  distinctive  marks 
on  containers  and  wagons,  the  words,  "The  Velvet  Kind,"  were  made 
to  signify  to  the  trade  in  Washington,  Richmond,  and  the  immediate 
vicinity  of  those  cities  a  cream  of  known  quality  made  and  sold  in 
large  quantities  by  the  complainant  tmdir  that  name.  There  can  be 
no  doubt  that,  at  least  in  Washington,  the  complainant  had,  by  adver- 
tisement, marks,  and  the  general  conduct  of  its  business,  so  associated 
its  ice  cream  with  the  words,  "The  Velvet  Kind,"  that  the  sale  of  ice 
cream  in  that  city  by  others  under  that  name,  with  nothing  to  distin- 
guish their  cream  from  complainant's,  would  have  been  a  fraud. 

But  that  did  not  give  complainant  any  right  to  the  exclusion  of  the 
use  by  others  of  the  descriptive  words  in  any  place  where  it  had  not 
associated  its  cream  with  the  designation.  Hanover  Star  M'.  Co.  v. 
Metcalf ,  240  U.  S.  403,  36  Sup.  Ct.  357,  60  L.  Ed.  713 ;  Theodore  Rec- 
tanus  Co.  v.  United  Drug  Co.,  226  Fed.  545,  141  C.  C.  A.  301.  It 
is  true  that,  in  the  cases  cited,  the  markets  in  which  the  complainant 
had  not  established  their  trade  in  flour  and  drugs  were  much  more  re- 
mote geographically  than  is  Baltimore  from  Washington.  But  ice 
cream  is  not  usually  transported  fiom  one  large  city  to  another,  and 
its  sale  and  distribution  is  usually  within  the  area  in  proximity  to  the 
place  of  manufacture.  Considered  with  respect  to  the  usual  area  of 
sale  and  distribution,  Baltimore  is  as  distinct  and  separate  market  for 
ice  cream  as  the  Alabama  market  is  from  a  city  in  Ohio  for  flour  or 
patent  medicines.  Complainant  had  no  plant  in  Baltimore,  and  has 
never  attempted  to  compete  for  the  Baltimore  trade,  and  therefore 
it  had  no  right  to  restrain  any  one  from  the  use  of  the  words,  "The 
Velvet  Kind,"  in  that  city. 

The  defendant  Hendler,  living  in  Washington,  attracted  by  the 
words,  "The  Velvet  Kind,"  used  by  complainant,  some  time  in  1905 
went  into  business  in  Baltimore,  copying  the  words,  "The  Velvet 
Kind,"  and  imitating  in  a  general  way  the  marks  and  colors  on  the  con- 
tainers and  wagons  which  the  complainant  used.  He,  and  the  Hendler 
Creamery  Company,  his  successor,  built  up  a  large  business  in  Balti- 
more. Since  the  complainant  had  no  appreciable  trade  in  Baltimore, 
and  had  not  made  the  words,  "The  Velvet  Kind,"  to  denote  its  cream, 
the  adoption  of  the  words  there  by  the  defendants,  though  an  imita- 
tion, was  not  in  itself  proof  of  a  fraud  or  unfair  competition. 

[7]  Even  if  the  words,  "The  Velvet  Kind,"  had  been  a  valid  trade- 
mark under  the  federal  statute,  we  should  be  inclined  to  hold  that  the 
abandonment  by  the  complainant  of  its  suit  against  the  defendants  in 
the  state  court  in  Baltimore,  its  full  knowledge  that  defendants  were 
lacing  forward  incurring  expense  and  labor  in  the  promotion  of  sales  , 
in  Baltimore  under  the  name  of  "The  Velvet  Kind,"  and  the  corn- 
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plainant's  failure  to  make  any  effort  for  custom  there,  would  be  suffi- 
cient evidence  of  estoppel  or  waiver  to  prevent  a  decree  for  profits. 
But  the  complainant  might  nevertheless  have  been  entitled  to  an  in- 
junction against  the  further  invasion  of  its  right ;  for  the  defendants' 
appropriation  of  the  trade-mark  in  that  case  would  have  been  piracy. 

"The  Intentional  use  of  another's  trade-mark  Is  a  fraud ;  and  when  the 
excuse  Is  that  the  owner  permitted  such  nse,  that  excuse  Is  disposed  of  br 
a£Brmatlve  action  to  put  a  stop  to  It  Persistence,  then,  in  the  use  is  not 
Innocent,  and  the  wrong  is  a  continuing  one,  demanding  restraint  by  ju- 
dicial Interposition  when  properly  invoked.  Mere  delay  or  acquiescence  cannot 
defeat  the  remedy  by  injunction  in  support  of  the  legal  right,  unless  it  has 
been  continuad  so  long  and  under  such  circumstances  as  to  defeat  the  right 
Itself,  •  •  •  nor  will  the  issue  of  an  injunction  against  the  l^ifrlnganent 
of  a  trade-mark  be  denied  on  the'  ground  that  jnere  procrastination  in  seeking 
redress  for  depradations  had  deprived  the  true  proprietor  of  his  legal  right" 
Menendez  v.  Holt,  128  U.  S.  614,  9  Sup.  Ct.  143.  32  U  Ed.  528;  Saxlehner  v. 
Eisner  &  Mendelson  Co.,  179  U.  S.  19,  21  Sup.  Ot  7,  45  L.  Ed.  60. 

[8]  This  is  important  in  determining  the  present  standing  of  the 
defendants  in  a  court  of  equity;  for  in  justice  and  good  conscience 
the  principle  has  at  least  a  qualified  application  to  a  case  of  unfair 
competition  where  there  is  no  trade-mark.  Hendler  received  the  idea 
of  "The  Velvet  Kind,"  as  a  trade-mark,  from  the  complainant.  He, 
in  common  with  complainant,  believed  that  the  words  could  be  made 
a  trade-mark,  for  he  registered  them  as  his  trade-maric  under  state 
law.  While  the  complainant  was  developing  its  business  in  Washing- 
ton, Hendler  took  the  words  to  Baltimore,  and  effectually  anticipated 
any  extension  of  the  use  of  the  supposed  trade-mark  words  to  the  Bal- 
timore market,  which  the  complainant  might  afterwards  have  desired 
to  make.  Under  these  circumstaiKes,  equity  will  exact  of  the  defend- 
ants the  utmost  good  faith  and  diligence  to  distinguish  their  product 
from  that  of  the  complainant  in  the  city  of  Annapolis  or  any  other  field 
of  competition. 

Hendler  began  to  sell  ice  cream  as  "The  Velvet  Kind"  to  an  An- 
napolis dealer  in  1906;  but  his. orders  were  small,  and  he  did  not  by 
their  extent,  or  by  advertisement,  or  in  any  way,  make  the  words, 
"The  Velvet  Kind,"  significant  or  of  special  value  in  the  Annjq)oHs 
market.  In  1908,  the  complainant  entered  the  Annapolis  market,  and 
by  advertisement  and  distinctive  containers  and  wagons  made  the 
words,  "The  Velvet  Kind,"  signify  to  dealers  a  particular  kind  of 
ice  cream  of  excellent  quality  made  by  it.  Thus  it  built  up  m  that 
market  a  large  trade.  Analysis  of  the  somewhat  conflicting  testimony 
would  not  be  valuable,  but  it  leaves  no  doubt  of  the  correctness  of 
the  conclusion  of  the  District  Cotut  that  in  Annapolis  the  defendants, 
by  adopting  the  words,  "The  Velvet  Kind,"  made  popular  by  com- 
plainant's efforts,  and  by  the  use  of  imitative  containers  and  wagons, 
brought  about  confusion  of  their  cream  with  that  of  the  complainant, 
and  tiiat  they  profited  by  the  confusion  to  complainant's  loss.  Especial- 
ly did  they  avail  themselves  of  these  methods,  and  make  them  unfairly 
profitable,  when  the  opportunity  was  furnished  by  complainant's  in- 
crease in  the  price  of  its  cream. 

We  think  the  decree  of  the  District  Court  went  too  far  in  enjoin- 
ing the  defendants  from  entering  territory  in  which  the  complainant 
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had  not  established  a  market  for  its  cream  ander  the  designation  of 
"The  Velvet  Kind." 

[9]  On  the  other  hand,  the  decree  of  the  District  Court  in  another 
respect  does  not  afford  protection  to  the  complainant.  The  defend- 
ants were  enjoined  from  advertising  and  selling  their  cream  in  An- 
napolis and  Laurel  "without  in  immediate  connection  with  said  words 
'The  Velvet  Kind'  and  in  letters  of  the  same  character,  style,  and  size, 
stating  that  their,  the  defendants',  ice  cream  is  not  'The  Velvet  Kind' 
made  by  the  Chapin-Sacks  Manufacturing  Company  of  Washington, 
D.  C."  Advertisements  and  marks  in  this  form,  unless  they  contain  a 
distinct  statement  of  the  fact  that  defendants'  ice  cream  is  inferior  to 
that  of  the  complainant,  would  indicate  that  the  defendants  were  claim- 
ing to  sell  cream  superior  to  that  which  the  complainant  was  selling  un- 
der the  same  designation. 

[10]  The  general  rule  in  equity  is  that  costs  are  in  the  discretion 
of  the  trial  court,  and  that  no  appeal  will  lie  from  a  decree  merely  on 
the  ground  of  error  in  awarding  costs.  But,  where  the  decree  is  found 
to  be  erroneous  in  any  other  respect,  the  appellate  court  may  reverse 
or  modify  the  decree  of  the  District  Court  with  respect  to  costs  in 
accordance  with  its  own  conclusions  as  to  the  equities  of  the  case.  This 
distinction  is  stated,  .and  the  numerous  authorities  supporting  it  are 
cited,  in  Gregg  v.  Metropolitan  Trust  Co.,  124  Fed.  721,  732,  59  C.  C. 
A.  637.  We  are  so  strongly  impressed  with  the  superior  equities  of 
the  complainant  in  this  case,  and  the  necessity  for  the  suit  in  order 
to  protect  its  rights,  that  we  think  the  entire  costs  should  be  paid  by 
the  defendants. 

The  decree  will  therefore  embody  these  conclusions :  (1)  The  words, 
"The  Velvet  Kind,"  applied  to  ice  cream,  being  descriptive,  are  not 
valid  as  a  trade-mark.  (2)  Advertisement  and  sale  by  the  defendants 
of  their  ice  cream  in  the  city  of  Baltimore  did  not  constitute  unfair 
competition  with  the  complainant.  (3)  The  complainant  has  an  es- 
tablished business  for  ice  cream  under  the  designation  of  "The  Velvet 
Kind,"  indicated  by  its  advertisements,  its  containers  and  wagons,  in 
Washifl|^on,  D.  C,  Richmond  and  Alexandria,  Va.,  and  Annapolis, 
Buckeyestown,  Woodstock,  and  Frederick  in  the  state  of  Maryland. 
(4)  The  defendants  have  been  competing  unfairly  with  the  complain- 
ant in  Annapolis  and  Laurel,  in  the  state  of  Maryland.  (5)  The  de- 
fendants should  be  enjoined  from  the  advertisement  and  sale  of  ice 
cream  under  the  designation,  "The  Velvet  Kind,"  and  from  the  use 
of  containers,  wagons,  and  other  instrumentalities  of  the  trade  similar 
to  those  used  by  the  complainant,  in  Washington,  D.  C,  Richmond  and 
Alexandria,  Va.,  Annapolis,  Laurel,  Buckeyestown,  Woodstock,  and 
Frederick,  in  the  state  of  Maryland,  and  aJl  other  places  where  the 
complainant  has  established  the  sale  of  its  ice  cream  under  the  desig- 
nation of  "The  Velvet  Kind,"*  until  they  shall  submit  to  the  District 
Court  a  plan  of  business  which  will  satisfy  the  court  that  their  cream 
will  not  be  confused  with  that  of  the  complainant,  and  will  not  in  any 
wise  unfairly  affect  complainant's  business.  (6)  Complainant  is  en- 
titled to  an  accounting  as  required  by  the  District  Court.    (7)  The  un- 
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fair  course  of  conduct  pursued  by  the  defendants  requires  that  Haej 
pay  the  entire  cost  in  the  District  Court  and  in  this  court. 
Modified. 

WADDILL,  District  Judge.  I  concur  in  the  conclusions  of  the  ma- 
jority of  the  court,  as  stated  in  paragraphs  3,  4,  5,  6,  and  7,  and  dis- 
sent from  the  conclusions  in  paragraphs  1  and  2,  though  I  am  strong- 
ly inclined  to  the  view  that' the  complainant,  as  between  itself  and  the 
defendants,  is  not  entitled  to  the  relief  prayed  for,  respecting  the  sale 
of  its  ice  cream  in  the  city  of  Baltimore,  because  of  laches  in  the  pros- 
ecution of  its  suit,  if,  in  fact,  it  was  not  estopped  by  the  dismissal 
of  the  suit  instituted  in  the  state  court  at  Baltimore  against  the  de- 
fendants to  prevent  them  from  infringing  the  complainant's  trade- 
mark, and  unfairly  competing  with  it  in  its  ice  cream  business;  said 
defendants  having  duly  appeared  in  said  cause. 


BROWN  T.  DENVER  OMNIBUS  &  OAB  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Noveniber  18,  ISl&l 

No.  S018. 

1.  ApnsAi.  Ain>  Bbsob  «=>856(4) — Review — DisinssAi. 

Where  a  complaint  was  dismissed  generally,  without  any  reason  being 
specified,  the  defendants  are  entitled  to  insist  upon  all  the  objections  made 
below  In  order  to  sustain  the  Judgment. 

2.  Coi;bt8  «;=»310— Federal  Ooubts — Jubisdiction — ^Divbbsitt  or  CmzEX- 

SDIP. 

Where  there  was  requisite  diversity  of  dtizenshlp  between  plaintiff 
and  the  principal  defendant,  that  another  party  defendant  was  a  citizen 
of  the  same  state  as  plaintiff  will  not  deprive  the  federal  court  of  Juris- 
diction, unless  such  x>orRon  was  an  Indispensable  party. 
8.  MoBTOAOES  «=3lO — Tbustebs — Rights. 

Since  the  enactment  of  the  Colorado  Public  Trustee  Act,  there  Is  no 
difterence  as  to  the  interest  conveyed  by  a  trust  deed  to  secure  the  pay- 
ment of  a  debt  as  between  real  and  personal  property. 

4.  MoBTGA&Es  ®=»427(2) — Tan^TBEs — Thustee  fob  Bondholdeb. 

The  rule  that  In  general  courts  can  deal  with  bondholders  only 
through  ithelr  trustees  is  a  rule  of  convenience,  to  fadlitate  the  condnct 
of  the  suit,  and  Is  inapplicable  where  the  trustee  occupies  a  position  prej- 
udicial to  the  Interest  of  the  bondholders. 

5.  CovBTs  €=>310 — MoBTOAOES  €=>427(2) — E'edebai,  Oottbtb — FOBECix>BtrB&— 

Parties. 

Where  the  trustee  named  In  a  mortgage  securing  bonds  reTued  to  act, 
the  trustee  Is  not  an  indispensable  party  defendant  to  a  suit  by  a  holder 
of  bonds  to  foreclose  the  mortgage;  hence,  though  the  trustee  and  tlie 
bondholder  were  citizens  of  the  same  state,  yet,  as  there  was  diversltT 
of  citizenship  between  the  mortfrapor  and  the  bondholder,  suit  to  fore- 
close might  be  brought  In  the  federal  court 
&  GouBTS  «=»317 — Fedbbal  Coubts— -Juxisdiction — ^BBABBARonanT  or  Pas- 
ties. 

Id  determmlng  whether  the  federal  court  has  Jurisdiction  (m  the  gronnd 
of  diversity  of  citizenship,  the  court  will  align  the  parties  according  to 
their  interest,  so  the  trustee  of  a  mortgage  given  to  secure  bonds  will  be 
treated  as  a  plaintiff.  If  an  indispensable  party,  and.  thou^  It  was  a  dtl- 
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»m  of  the  same  state  as  the  bcndbolder  who  began  nilt,  the  federal  court 
has  Juiiadictlon ;  the  mortgagor  being  a  citizen  of  a  different  state. 

7.  OOTJBTB  ®s>317 — FEDSaAJC  COUBIS — ^DlTBBSITT  Of  CITIZENSHIP — BeABBAITQIC- 

ifXNT  or  Pasties. 

Where  a  bondhdlder,  suing  to  foreclose  a  mortgage  given  to  secare 
bonds,  named  the  trustee,  which  had  refosed  to  act,  a  party  defendant, 
Aeld,  that  the  (mission  of  any  prayer  for  Judgment  against  the  trustee 
warranted  the  federal  court  in  treating  the  trustee  as  plaintiff,  in  deter- 
mining whether  there  was  requisite  diversity  of  citizenship. 
&  MoBTOAOES  ®=»417 — Right  to  Foreclose. 

A  complaint  by  a  bondholder,  seeking  to  foreclose  a  mortgage  given  to 
secure  bonds,  whldi  alleged  that  the  trustee  had  refused  to  act,  that 
the  mortgagor  was  In  d^ault,  and  that  the  holders  of  a  majority  In  in- 
terest of  the  bonds  had  considred  to  defraud  other  bondholders,  and  apply 
funds,  properly  applicable  to  payment  of  the  bonds,  to  payment  of  unse- 
cnred  indebtedness,  held  to  state  a  cause  of  action  tor  equitable  relief,  not- 
withstanding the  mortgage  provided  for  foreclosure  <nily  upon  request  of  a 
majority  of  the  bondholders. 

9.  MoBiOAQXs  4S9414— PuBuo  P0I.I0T — OuBTina  OouBTs  or  JuBiSDicnoir. 

A  ixrovlsion.  In  a  mortgage  given  to  secure  bonds,  for  foreclosure  in 
event  of  defanlt,  upon  request  of  a  majority  In  interest  of  the  bond- 
holders, if  precluding  suit  by  a  bondholder  where  a  majority  of  the  bond- 
holders had  oon^lred  with  the  mortgagor  to  defraud,  would  be  void  as 
ousting  the  courts  of  Jurisdiction. 

10.  MoBTOAOES  «=3401(2) — FOBECIXMtJBB — STIFUI.ATIonS. 

A  provision  giving  the  majority  In  Interest  oC  the  holders  of  bonds  se- 
cured by  a  mortgage  the  option  to  declare  the  principal  of  the  bonds 
due  Id  event  of  default  In  Interest  does  not  prevent  foreclosure  for  de- 
fault In  Interest. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado ;  Robert  E.  Lewis,  Judge. 

Suit  by  James  H.  Brown,  for  and  on  behalf  of  himself  and  all  oth- 
er holders  of  bonds  who  might  come  into  the  suit  and  contribute  to 
the  expenses,  against  the  Denver  Omnibus  &  Cab  Company,  a  Wy- 
oming corporation,  and  the  Continental  Trust  Company.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.  Judgment  as 
to  the  first-named  defendant  reversed,  and  case  remanded,  with  in- 
structions. 

James  H.  Brown,  of  Denver,  Colo.,  pro  se. 

William  V.  Hodges,  of  Denver,  Colo.  (D.  Edgar  Wilson,  of  Den- 
ver, Colo.,  on  the  brief),  for  appellee  Denver  Omnibus  &  Cab  Co. 

Thomas  E.  Watters,  of  Denver,  Colo.,  for  appellee  Continental 
Trust  Co. 

Before  SANBORN,  GARLAND,  and  STONE,  Circuit  Judges. 

CARLAND,  Circuit  Judge.  The  complaint  of  the  appellant  al- 
leged: That  the  Cab  Company  was  a  citizen  of  Wyoming  and  th( 
Trust  Company  and  appellant  were  citizens  of  Colorado.  That  ap- 
pellant commenced  the  action  in  behalf  of  himself  and  all  other  hold- 
ers of  bonds  secured  by  the  mortgage  hereafter  mentioned  who  should 
come  into  the  suit  and  contribute  to  the  costs  and  expenses  thereof. 
That  July  31,  1909,  the  Cab  Company  in  order  to  secure  the  payment 
of  the  principal  and  interest  of  800  sinking  fund  first  mortgage  6 
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per  cent,  gold  bonds  to  be  issued  by  it,  executed  and  delivered  to  flie 
Trust  Company  as  trustee  a  mortgage  or  deed  of  trust  on  the  prop- 
erty described  in  the  complaint,  consisting  of  real  and  personal  prop- 
erty. That  said  bonds  were  all  certified  and  issued  by  the  Trust  Com- 
pany in  the  aggregate  sum  of  $250,000.  That  plaintiflf  was  the  owner 
of  52  of  said  bonds,  of  the  par  value  of  $500  each.  That  the  bonds 
were  to  become  due  October  1,  1929,  and  draw  interest  at  6  per  cent 
per  annum,  payable  quarterly.  That  the  Cab  Company  fail^  to  pay 
the  interest  on  the  bonds  which  became  due  and  payable  July  1,  1916, 
October  1,  1916,  January  1,  1917,  April  1,  1917,  and  July  1,  1917. 
That  on  divers  and  sundry  occasions  within  six  months  prior  to  the 
commencement  of  the  action,  and  more  than  six  months  subsequent 
to  said  default  in  the  matter  of  interest,  the  appellant,  on  behalf  of 
himself  and  all  other  bondholders  of  the  same  class  similarly  situated, 
had  made  repeated  requests,  verbally  as  well  as  in  writing,  that  said 
Trust  Company  act  under  said  mortgage  for  the  collection  of  said 
interest  and  the  protection  and  enforcement  of  the  lien  of  said 
mortgage.  That  said  Trust  Company  made  no  objection  to  the  re- 
quests that  were  verbal  on  account  of  said  requests  not  being  in  writ- 
ing, but  wholly  refused  to  act"  in  any  manner  for  the  purpose  of  col- 
lecting said  interest  or  to  protect  the  lien  of  the  mortgage.  That 
John  M.  Kuykendall  was  the  president  and  general  manager  of  the 
Cab  Company  and  together  witli  Anna  his  wife,  owned  a  majority  of 
its  stock ;  that  John  W.  Springer  was  a  stockholder,  director,  and  at 
different  times  had  held  the  office  of  president  and  vice  president  of 
the  Trust  Comj>ahy,  and  now  was  in  the  general  control  and  manage- 
ment thereof.  That  said  Trust  Company  did  a  banking  business,  and 
the  Cab  Company,  commencing  July  1,  1910,  became  and  was  a  bor- 
rower of  the  Trust  Company  to  the  extent  of  $70,000.  That  the 
Trust  Company,  pretending  to  act  imder  the  trust  deed,  but  in  fact 
wholly  in  violation  thereof,  certified  and  issued  for  a  nominal  consid- 
eration $100,000  par  value  of  bonds  of  the  Cab  Company  purport- 
ing on  their  face  to  be  secured  by  said  trust  deed,  in  excess  of  the 
$250,000  in  bonds  above  mentioned.  That  said  Trust  Company  re- 
tained of  said  spurious  bonds  $85,000  par  value  as  collateral  security 
for  the  indebtedness  of  the  Cab  Company  to  said  trustee.  That  the 
trust  deed  provided  that,  if  any  bonds  should  be  lawfully  issued  by 
said  Cab  Company  in  addition  to  the  said  $250,000  par  value,  the 
proceeds  thereof,  together  with  15  per  cent,  upon  the  amount  issued 
to  be  furnished  and  supplied  by  the  Cab  Company  from  its  earnings, 
should  be  invested  in  improvements,  betterments,  or  other  propertj-, 
which  improvements,  betterments,  or  other  property  should  become 
as  fully  subject  to  the  terms,  conditions,  and  covenants  of  the  mort- 
gage or  trust  deed  as  though  expressly  incorporated  therein.  That 
said  15  per  cent,  was  not  furnished  by  the  Cab  Company,  nor  was 
any  of  the  proceeds  of  said  spurious  bonds  invested  in  improvements, 
betterments,  or  other  property  of  said  Cab  Company.  That  in  April, 
1913,  the  Trust  Company  sold  its  banking  business,  including  the 
indebtedness  of  the  Cab  Company,  together  with  the  collateral  secur- 
ing the  same  to  the  Interstate  Trust  Company,  the  appellee  Trust 
Company  guaranteeing  the  payment  thereof.     That  pretending  to 
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act  under  a  provision  of  the  deed  of  trust  on  February  7,  1911,  the 
Trust  Company  released  from  the  lien  of  the  trust  deed  property  of 
the  reasonable  value  of  $55,000,  and  received  therefor  25,000  shares 
of  the  common  and  30,000  shares  of  the  preferred  stock  of  the  See- 
ing Denver  Company.  That  instead  of  holding  «aid  stock  in  trust 
for  the  beifefit  of  the  bondholders  under  the  deed  of  trust,  the  Trust 
Company,  in  collusion  with  the  Cab  Company,  permitted  the  latter 
to  pledge  said  stock  as  collateral  security  for  the  unsecured  indebted- 
ness of  the  Cab  Company.  That  by  reason  of  this  transaction  $55,- 
000  in  value  of  the  property  covered  by  the  trust  deed  was  wholly 
lost  to  the  bondholders.  That  the  indebtedness  of  the  Cab  Company 
for  t^e  following  years  was  about  as  follows : 
Tears.  Bills  PayaUe.  Bon<I& 

1912    ^132,074.00 $290,700.00 

1913 124,799.00 290,700.00 

1914    110,132.00 305,300.00 

1915 194,203.00 305,300.00 

That  $250,000  of  said  bonded  indebtedness  represents  the  valid 
bonds  issued  under  the  trust  deed.  That,  commencing  about  the  year 
1911,  the  Cab  Company  became  indebted  to  the  Denver  National 
Bank  in  the  sum  bf  $15,000,  which  was  subsequently  increased  to 
$23,850  and  is  a  part  of  the  bills  payable  above  mentioned.  That  said 
bank  was  ^ven  of  the  bonds  of  said  company,  $19,200  par  value,  as 
collateral  security  for  the  indebtedness  of  the  Cab  Company.  That 
one  Harry  C.  James,  a  stockholder,  director,  and  vice  president  of  said 
bank,  was  also  a  creditor  of  the  Cab  Company,  either  personally  or 
as  an  agent  and  representative  of  said  bank,  in  an  amount  aggregat- 
ing the  sum  of  $12,500.  That  said  James  was  also  a  stockholder  of 
the  Cab  Company  and  also  a  bondholder  in  the  sum  of  $5,200;  that 
W.  C.  Bradbury  claimed  to  be  the  owner  of  $7,000  par  value  of  said 
spurious  bond  issue  and  also  was  a  stockholder  of  the  Cab  Company 
and  the  owner  of  $10,300  par  value  of  said  valid  bond  issue.  That 
one  David  G.  Miller  was  a  stockholder  of  the  Cab  Company  and 
owned  $10,000  par  value  of  either  the  valid  or  spurious  bond  issue. 
That  Frank  L.  Woodward  was  a  large  stockholder  of  the  Cab  Com- 
pany and  the  owner  of  $35,700  par  value  of  its  bonds.  That  on  or 
about  the  year  1912,  John  M.  Kuykendall,  in  control  of  a  majority  of 
the  stock  of  the  Cab  Company,  caused  and  procured  the  said  James, 
Bradbury,  Miller,  Springer,  in  control  of  the  Trust  Company,  Wood- 
ward, and  other  holders  of  the  valid  and  spurious  issue  of  bonds  of 
the  Cab  Company,  to  make  a  loan  from  and  out  of  their  said  several 
personal  holdings  of  the  bonds,  to  be  pledged  as  collateral  to  secure  the 
different  bills  payable  creditors  of  the  said  Cab  Company,  thereby 
making  said  bon(Uiolders  general  and  unsecured  creditors  of  the  Cab 
Company  for  the  face  or  other  value  of  said  bonds.  That  in  the  trust 
deed  the  Cab  Company  covenanted  and  agreed  that  it  would  in  ev- 
ery year  beginning  witfi  the  1st  day  of  October,  1912,  up  to  and  in- 
cluding the  1st  day  of  October,  1919,  pay  to  the  trustee  not  less  than 
$10,000  in  gold  coin  or  Its  equivalent,  to  be  applied  by  the  trustee  to 
the  retirement  of  the  bonds  secured  by  said  trust  deed  from  and  after 
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October  1,  1919.  That  at  no  time  whatsoever  did  the  Cab  Company 
perform  said  covenant  and  agreement  or  in  any  manner  provide  a 
sinking  fund  for  the  payment  of  said  bonds.  The  cxxnplaint  also 
contained  the  following  allegations: 

"That  In  total  and  In  entire  disregard  of  their  said  legal  and  eqnttable  obli- 
gations, so  to  do,  as  aforesaid,  the  said  the  Denver  National  Ba^,  Han?  C. 
James,  W.  C.  Bradbury,  David  G.  Miller,  Frank  L.  Woodward,  and  a  number 
of  other  persons  comprising  the  said  bond-loaning  unsecured  creditors  of  said 
Cab  Company,  whose  names  to  this  [plalntlfC]  are  unltnown,  did  eon^ire  and 
co-operate  and  confederate  themselTes  together  to  cause  and  procure,  and  did 
and  have  ever  since  on  or  about  the  month  of  Octc^ber,  A.  D.  Idl2,  caused  and 
procured  the  said  Cab  Company  to  commit  a  breach  of  its  covenants  and 
agreements  aforesaid,  In  the  aforesaid  mortgage,  so  that  the  said  Cab  Com- 
pany has  and  did  and  ever  since  said  lost  date  la  diverting  and  misapplying 
any  and  all  surplus  of  its  earnings  over  and  above  the  amount  of  its  regular 
rtmnlng  expenses  to  the  payment  of  the  principal  and  Interest  of  the  said  bills 
payable,  and  of  the  Indebtedness  for  which  the  bonds  of  the  aforesaid  bona- 
loaning  creditors  of  said  Cab  Company  were  and  are  pledged.  Instead  of 
applying  such  surplus  from  said  earnings  to  the  payment  of  said  first  and 
prior  lien  of  the  interest  upon  said  lawful  bond  Issue,  and  to  the  creation  and 
maintenance  of  the  aforesaid  sinking  fund,  as  required  by  said  Cab  Oimpany's 
said  bond  and  mortgage  contract,  and  thereafter  to  the  upbuilding  of  the 
equipment  of  said  Cab  Company,  and  also  have  and  did,  during  all  the  times 
aforesaid,  conspire,  co-operate,  and  confederate  themselves  together  as  afore- 
said to  and  did  cause  and  procure  the  said  Trust  Company  to  commit 
breaches  of  Its  said  duties  and  obligations  to  this  plalntUf  and  aU  other  law- 
ful bondholders  for  whom  he  sues  herein,  by  failing,  neglecting,  and  refusing 
to  act  or  to  exercise  any  of  the  powers  or  authority  aforesaid,  conferred  upon 
It  under  the  said  mortgage,  for  the  security,  protection,  and  benefit  of  plaintiff 
and  other  lawful  bondholders,  or  any  of  them,  notwithstanding  the  default 
of  the  said  Cab  Company,  concerning  the  creation  of  the  said  sinking  fund 
and  the  said  defaults  In  the  payment  of  interest  and  coupons  upon  the  said 
lawful  bond  Issue." 

"That  this  plaintiff  has  not  any  personal  knowledge  of  the  amount  of  the 
said  earnings  of  said  Cab  Company  that  have  been  so  wrongfully.  Illegally, 
and  fraudulently  misapplied  and  diverted  from  application  and  creation 
of  the  said  sinking  fund  and  the  payment  of  Interest  In  default  by  said  Cab 
Company,  but  Is  Informed  and  believes,  and  charges  the  fact  to  be,  that  there 
has  been  upwards  of  about  forty-flve  thousand  ($45,000)  dollars  out  of  the 
said  earnings  of  the  said  Cab  Company,  since  the  1st  day  of  October,  A.  D. 
1912,  misappropriated  and  diverted  from  said  first  mortgage  lien,  under  and  in 
execution  of  the  conspiracy  aforesaid,  and  through  the  wrongful,  illegal,  and 
fraudulent  acts  and  doings  of  the  said  conspirators  and  confederates  In  the 
manipulation  of  defendant  Cab  Company  and  of  its  assets  and  earnings,  and 
by  the  said  Trust  Company,  and  each  of  them,  and  by  their  presidents  and 
chief  managing  officers,  Messrs.  Kuykendall  and  Springer,  and  each  of  them, 
all  done  to  the  great  and  Irreparable  wrong,  Injury,  and  loss  of  the  plaintiff 
and  other  lawful  bondholders  of  his  class ;  that  having  in  view  the  laif;e 
amount  of  the  said  bills  payable  indebtedness  and  other  indebtedness  of  said 
Cab  Company,  which  as  plaintiff  Is  informed  and  believes,  and  so  charges  the 
fact  to  be,  amounts  outside  of  and  in  excess  of  the  amount  of  its  regular 
monthly  running  expenses  to  about  $150,000,  plaintiff  volly  belieyes  and 
fears  that  unless  this  honorable  court  shall  give  him  the  aid  of  its  equitable 
process  by  injunction  and  by  restraining  order,  and  the  equitable  remedy  ot 
a  receiver,  to  collect,  conserve,  and'  apply  the  earnings  of  said  defendant  Cab 
Company  to  the  payment  of  interest  upon  the  said  lawful  bond  issue,  and 
the  creation  of  said  sinking  fund,  for  the  payment  of  the  principal  of  the 
same ;  that  his  bonds  and  coupons  and  those  of  all  other  holders'  of  lawful 
bonds  and  couixins  of  the  said  lawful  bond  issue  will  be  irreparably  damaged 
and  injured,  and  the  same  rendered  entirely  valueless." 

"That  the  said  defendant  Cab  Company  was  and  is  insolvent  and  unable  to 
keep  or  make  good  any  of  Its  ooveoaats  and  agreements,  to  protect  Qie  said 
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mortgaged  estate  from  liens  l^  attachment  or  gamlstament,  or  Judgment,  or 
otherwise,  at  the  siilt  of  Its  creditors,  whether  secured  or  unsecured,  and 
that  all  of  the  said  earnings  of  the  said  mortgaged  estate,  and  of  the  said 
mortgaged  frandilses  of  said  Cab  Company,  were  and  are  and  will  be  until 
the  appointment  of  a  receiver  herein,  subject  to  be  taken  by  attachment,  or 
garnishment,  or  upon  execution  upon  any  Judgment,  at  the  suit  of  any  creditor 
who  sees  fit  to  proceed  by  attachment  against  said  defendant  Cab  Comjiany." 

"And  plaintiff  avers  that,  at  all  times  In  this  complaint  mentioned,  the 
said  Cab  Company  was  and  still  Is  In  the  full,  absolute,  and  undisputed  posse- 
sion of  all  that  remains  of  said  mortgaged  estate,  and  Is  In  the  constant  receipt 
of  all  the  said  eanilngsl  and  that  the  said  defendant  Trust  Company  Is  not 
in  possession  of  the  said  mortgaged  estate  or  earnings  aforesaid ;  that  by 
reason  of  the  aforesaid  wrongdoing  and  breaches  of  trust,  so  as  aforesaid  done 
and  committed,  by  the  said  defendant  Trust  Company,  and  the  part  Its  said 
chief  stockholder,  presldoit,  and  managing  head  Is  taking  In  the  aforesaid 
conspiracy.  It  Is  unwilling  and  unable  to  take  any  action  or  steps  whatsoever, 
as  It  ought.  In  equity  and  good  conscience  to  do  to  protect  each  and  every  bond- 
holder of  the  said  valid  bond  Issue,  against  the  said  spurious  bond  Issue  and 
the  holders  thereof,  or  to  recover  the  said  fifty-five  thousand  (55,000)  shares 
of  the  Seeing  Denver  stock  without  subjecting  itself  to  liability  In  heavy  dam- 
ages, to  wit,  to  the  amount  of  the  par  value  of  said  bonds  and  the  stock, 
namely,  about  one  hmidred  fifty-five  thousand  ($155,000)  dollars,  and  that  by 
reason  of  the  embarrassed  condition  of  the  said  defendant  Trust  Company 
and  its  conflicting  interests  In  the  premises,  and  its  part  and  the  part  of  its 
said  president  In  said  conspiracy,  and  Its  aforesaid  adverse  Interest  to  this 
plaintiff  and  ail  other  bondholders  of  the  said  valid  bond  issue  of  said  defendant 
Cab  Company,  for  whom  he  sues,  it  has  forfeited  all  right  to  any  further  trust 
and  confidence  In  the  premises  and  forfeited  its  right  to  longer  act  as  a 
trustee  In  the  said  mortgage  and  that  your  plaintiff  was  and  Is  entitled  to 
proceed  as  for  a  performance  of  said  mortgage  contract  in  all  respects,  with- 
out the  action  or  Intervention  in  the  premises  of  the  said  trustee,  the  said 
defendant  Trust  Company,  on  account  of  Its  Involved  and  conflicting  Interests 
adverse  to  the  Interest  of  said  plaintiff  and  all  other  bondholders  of  the  said 
valid  bond  Issue  of  said  defendJEUit  Cab  Company,  for  whom  he  sues." 

"Plaintiff  further  alleges  that  he  Joins  as  a  codefendant  herein  said  the  Con- 
tinental Trust  Company,  as  trustee,  only  because  said  Trust  Company  Is 
named  in  said  deed  of  trust  as  trustee,  and  that  it  has  in  no  manner  what- 
soever, at  any  time,  taken  upon  Itself  the  execution  of  a  or  any  of  said  trusts, 
provided  for  in  the  said  trust  deed,  but,  on  the  contrary,  bos  at  all  times 
failed,  neglected,  and  refused  to  do  sa    •    •    • 

"That  at  no  time  whatsoever,  in  this  complaint  mentioned,  has  the  said 
defendant  Trust  Company,  as  trustee,  ever  entered  into  or  taken  possession 
under  said  trust  deed  of  any  of  the  said  mortgaged  franchises,  property,  or 
estate  of  said  defendant  Cab  Company  or  any  part  thereof,  but,  on  the  con- 
trary, refuses  so  to  do,  and  refuses  to  take  any  action  to  receive,  collect,  con- 
serve, or  in  any  manner  protect  or  enforce  the  said  mortgage  lien  of  said 
mortgage  contract,  so  given  by  said  Cab  Company  upon  Its  said  franchises, 
property,  and  earnings,  notwithstanding  said  defendant  Cab  Company  has 
been  for  long  over  six  (6)  months  In  default,  as  hereinbefore  alleged,  both  in 
the  creation  of  said  sink^ig  fimd,  and  in  the  payment  of  said  interest  and 
of  the  coupons  representing  the  same. 

"And  said  plaintiff,  foi<  and  on  behalf  of  himself  and  all  other  said  bond- 
holders, for  whom  he  sues,  hereby  expressly  reserves  and  excepts  out  of  and 
from  issue,  trial,  and  determination  in  this  action  any  and  all  actions,  causes 
of  actions,  and  suits,  legal  and  equitable,  by  this  plaintiff  and  others,  as 
such  bondholders,  existing  against  said  defendant  Trust  Company,  either  as 
trustee  or  personally,  for  and  on  account  of  any  breach  of  duty  or  yrrong 
done  by  said  defendant  Trust  Company,  as  trustee,  in  the  course  of  its 
said  trusteeship,  intending  in  this  action  only  to  bind  said  trustee  so  far  as 
the  court  shall  decree  herein,  in  the  recovery,  restoration,  conservation,  pro- 
tection, and  collection  of  said  mortgaged  estate  trust  fund,  and  said  past 
earnings,  agreeable  to  the  terms  of  said  mortgage  contract,  and  as  might  have 
otherwise  been  done  by  said  defendant  Trust  GomiMmy  but  for  its  helpless 
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condition,  as  aforesaid;  but  this  reserratloii  abaJl  not  be  taken  or  «»- 
strued  as  In  any  manner  preventing  the  said  receiver,  or  tliis  plalntiC  if  au- 
thorized by  the  court  herdn,  as  prayed,  from  malntalnlsg  separate  and  distinct 
action  or  actions  against  said  Trust  Company,  for  the  recovery  of  said  mcsn- 
gage  estate,  trust  fund,  and  past  earnings,  or  redress  of  any  wrongs  committe-l 
by  It,  deemed  proper  and  necessary  to  recovery  and  fully  restore  said  mortgage 
trust  fund  and  security." 

[1]  The  complaint  prayed  for  no  judgment  against  the  Trust  Com- 
pany, but  did  pray  for  an  injunction  and  receiver  to  protect  the  rights 
of  the  bondholders,  and  for  a  foreclosure  of  the  mortage  for  inter- 
est and  for  general  relief.  The  Cab  Company  and  the  Trust  QHnpany 
each  filed  a  motion  to  dismiss  the  complaint,  only  two  grounds  of  which 
are  insisted  upon  here,  namely,  that  the  complaint  did  not  state  face 
sufficient  to  constitute  a  valid  cause  of  action  in  equity  and  that  diere 
was  no  diversity  of  citizenship;  the  Trust  Company  being  a  citizen 
of  Colorado,  of  which  state  the  plaintiff  was  also  a  citizen.  The 
trial  court  dismissed  the  complaint  generally,  without  specifying  the 
reason  therefor.  The  appellees,  however,  would  be  entitled  here  to 
insist  upon  the  same  objections  that  they  made  below  in  order  to 
sustain  the  judgment.  E)owd  v.  United  Mine  Workers  of  America. 
235  Fed.  1,  148  C.  C.  A.  495. 

[2]  The  (juestion  of  the  jurisdiction  of  the  court  below  as  a  fed- 
eral court  will  first  be  considered.  In  order  to  oust  the  court  below 
of  jurisdiction  the  Trust  Company  must  have  been  an  indispensable 
party,  without  whose  presence  before  the  court  a  final  decree  could 
not  be  made,  without  either  affecting  its  interest,  or  leaving  the  con- 
troversy in  such  a  condition  that  its  final  determination  might  be 
wholly  inconsistent  with  equity  and  good  conscience.  Minnesota  v. 
Northern  Securities  Co.,  184  U.  S.  236,  22  Sup.  Ct.  308,  46  L.  Ed 
499;  Hawes  v.  First  National  Bank,  229  Fed.  51,  143  C.  C.  A.  645. 
and  cases  cited;.  United  States  v.  Bean,  County  Treasurer,  253  Fed. 

1, C.  C.  A. .    The  appellant,  by  the  frame  of  his  complaint 

and  the  nature  of  the  relief  asked  for,  could  and  did  largely  affect  the 
question  as  to  whether  or  not  the  Trust  Company  was  an  indispens- 
able party.  Storey's  Equity  Pleading  (9th  Ed.)  §§  127,  139,  214. 
The  complaint  not  only  specifically  disclaimed  any  relief  against  th? 
Trust  Company,  hut  the  prayer  asked  relief  otdy  against  the  Cab 
Company.  It  thus  appears  that,  so  far  as  appellant  could  control 
the  matter,-  the  Trust  Company  was  not  an  indispensable  party.  There 
remains  the  further  question,  however,  as  to  whether,  notwidistand- 
ing  the  wishes  of  appellant,  could  the  court  grant  the  relief  prayed  for 
against  the  Cab  Company  without  affecting  soma  interest  of  the  Trust 
Company  or  leaving  the  controversy  in  such  a  condition  that  its  final 
determination  might  be  wholly  inconsistent  with  equity  and  good  con- 
science. The  Trust  Company  has  never  taken  possession  of  the 
mortgaged  property  and  has  no  estate  or  interest  therein  except  a< 
trustee  of  the  mortgage  lien.  Section  280,  Colo.  jPode  Ann.  (Court- 
right)  ;  Session  Laws  Colo.  1894,  p.  50,  §  1. 

[3-5]  We  do  not  understand  that,  since  the  enactment  of  the  Pub- 
lic Trustee  Act  (1894),  there  is  any  difference  as  to  the  interest  con- 
veyed by  a  trust  deed  to  secure  the  payment  of  a  debt  as  between  ral 
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and  persotutl  property.  An  injunction  against  the  Cab  Company 
could  not  affect  the  Trust  Company,  so  as  to  make  it  an  indispens- 
able party.  Injunctions  within  tiie  sphere  of  their  operation  bind  all 
persons  having  knowledge  thereof,  whether  parties  to  the  action  or 
not.  A  receiver  of  the  mortgaged  property  could  not  affect  any  in- 
terest of  the  Trust  Company,  except  its  right  to  take  possession  of 
the  mortgaged  property,  and  according  to  the  complaint  it  has  refus- 
ed to  act  in  any  manner  in  that  behalf.  A  foreclosure,  if  that  shall 
be  finally  found  necessary,  would  aflfect  no  interest  of  the  trustee, 
but  would  simply  be  the  performance  of  a  duty  which  the  trustee  re- 
fused to  perform.  When  everything  is  said,  the  only  interest  in  the 
controversy  which  the  Trust  Company  has  is  the  ri^ht  itself  to  en- 
force the  provisions  of  the  trust  deed,  and  it  has  this  right  in  this  very 
action,  if  it  shall  choose  to  do  so.  We  do  not  think  it  is  an  indispen- 
sable party.  The  rule  that,  in  general,  courts  can  deal  with  bond- 
holders only  through  their  trustee,  is  a  rule  of  convenience,  to  facil- 
itate the  conduct  of  the  suit,  and  must  give  way  whenever  the  trustee 
occupies  a  position  prejudicial  to  the  interest  of  the  bondholders. 
Lake  St.  E.  R.  Co.  v.  Ziegler,  99  Fed.  114,  39  C.  C.  A.  431 ;  Lowen- 
thal  V.  Georgia  Coast  &  P.  R.  Co.  (D.  C.)  233  Fed.  1010;  Farmers' 
Loan  &  Trust  Co.  v.  N,  P.  R,  R.  (C.  C.)  66  Fed,  174;  Jones  on  Cor- 
porate Bonds,  338. 

[8,7]  However,  upon  the  question  of  jurisdiction,  this  court  will 
align  the  parties  according  to  their  interest;  therefore,  if  the  Trust 
Company  is  an  indispensable  party  and  wishes  to  remain  so,  we  must 
align  it  with  the  appellant  as  plaintiff,  where  its  duty  also  pla(:es  it. 
Georgia  Coast  &  P.  R.  Co.  v.  Lowenthal,  238  Fed.  795,  151  C.  C.  A. 
645 ;  Lindauer  v.  Compania  et  al.,  247  Fed.  428,  159  C.  C.  A.  482. 

The  fact  that  no  relief  is  asked  against  the  Trust  Company  in.  this 
suit  Brings  the  case  within  Hamer  v.  New  York  Railways  Co.,  244 
U.  S.  267,  37  Sup.  Ct.  511,  61  L.  Ed.  1125.  The  omission  of  any 
prayer  for  judgment  against  the  Trust  Company  shows  that  properly 
it  is  to  be  treated  as  a  plaintiff  in  the  case.  Steele  v.  Culver,  211  U. 
S.  26-29,  29  Sup.  Ct.  9,  53  L.  Ed.  74;  Dawson  v.  Columbia'  Avenue 
Trust  Co.,  197  U.  S.  178,  25  Sup.  Ct.  420,  49  L.  Ed.  713.  We  there- 
fore are  of  the  opinion  "that  the  District  Court  had  jurisdiction. 

[8-1 D]  Coming  to  the  objection  that  the  complaint  does  not  state 
facts  sufficient  for  equitable  relief,  we  may  say  generally  that  the 
case  presented  is  one  where  a  bondholder  owning  $26,000  par  value 
of  the  bonds  of  the  Cab  Company  secured  by  the  trust  deed  set  forth 
in  the  complaint,  suing  for  himself  and  all  other  bondholders  similar- 
ly situated,  alleges  that  the  Cab  Company  is  insolvent,  has  defaulted 
in  the  pajmient  of  interest,  has  refused  to  provide  for  a  sinking  fund, 
as  it  agreed  to  do  in  the  trust  deed,  is  misappljring  its  net  earnings 
to  the  payment  of  unsecured  indebtedness,  has  sold  a  portion  of  the 
mortgaged  property  and  misapplied  the  proceeds  thereof,  has  entered 
into  a  conspiracy  with  general  creditors  to  defraud  the  plaintiff  and 
other  bondholders,  has  conspired  with  the  Trust  Company  to  issue 
$100,000  par  value  of  the  bonds  of  the  Cab  Company  without  con- 
sideration other  than  nominal,  said  bonds  purporting  to  be  secured 
1^  said  trust  deed,  and  that  said  conspiracy  has  been  carried  out  and 
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the  bonds  delivered  as  collateral  to  general  creditors.  If  tius  does  not 
present  a  case  for  equitable  relief,  it  would  be  hard  to  find  one. 

"It  has  been  well  said  that  whatever  fraud  creates  equity  win  destroy. 
Its  remedies  and  procedures  for  the  circumventioa  of  schemes  and  devices  to 
cheat  and  defraud  keep  pace  with  the  genius  of  the  inventors  of  them."  Moa- 
mouth  Inv.  Co.  v.  Means,  151  Fed.  159,  164,  80  C.  O.  A.  527,  53Z 

The  mortgage  covered  "tolls,  freight,  incomes,  rents,  issues,  and 
profits."  It  also  provided  that,  if  the  Cab  Company  should  default 
as  to  any  of  its  covenants  and  legal  proceedings  were  had,  a  receiv- 
er was  a  matter  of  right.  We  understand  that  the  bondholders  as  a 
general  proposition  cannot  control  the  disposition  of  the  net  eaminp 
of  the  Cab  Company  tmtil  they  have  been  impounded;  but  it  is  one 
of  the  objects  of  tms  suit  to  impound  them,  and  the  Cab  Company 
covenanted  to  create  a  sinking  fund  from  its  earnings  for  the  pay- 
ment of  its  bonds. 

As  we  understand  the  argument  of  counsel  for  appellee,  it  is  this: 
There  may  be  a  cause  of  action  stated,  but  such  action  must  be  brought 
by  the  Trust  Company,  and  not  even  by  it  until  the  terms  of  the  trust 
deed  authorizing  such  a  suit  have  been  complied  with.  The  general 
capacity  of  appellant  to  sue,  the  trustee  having  refused  to  do  so,  was 
in  no  wise  challenged  by  the  motion  to  dismiss,  as  a  demurrer  for  want 
of  equity,  and  that  is  what  the  motion  to  dismiss  amounted  to,  so  far 
as  the  ground  now  being  considered  is  concerned,  would  not  raise  that 
question.  As  the  right  of  appellant  to  sue  under  the  restrictions  of 
the  trust  deed,  however,  has  been  argued,  under  the  point  that  the 
complaint  is  bad  for  want  of  equity,  without  objection,'  and  as  the 
question  may  arise  hereafter,  we  will  consider  this  point.  The  re- 
striction is  contained  in  paragraph  55  of  the  mortgage  and  reads  as 
follows : 

"It  is  further  expressly  agreed  and  made  binding  upon  eadi  and  every 

holder  of  the  bonds  hereby  secured  that  no  proceeding  of  any  natore  or 
description,  at  law  or  In  equity,  shall  be  taken  by  any  bondholder  upon  said 
bonds,  or, the  coupons  thereto  attached,  or  either  or  any  of  them,  or  to  fore- 
close the  equity  of  redemption  under  this  Instrument,  or  to  procure  a  sale  of 
the  property  covered  hereby,  independently  of  the  trustee  or  its  successors  or 
successors  In  trust,  except  after  a  request  shall  have  been  made  to  the 
trustee  In  the  manner  and  form  as  heroin  provided,  and  after  the  trustee  shall 
have  been  tendered  adequate  indemnity  as  herein  provided,  and  also 
until  after  a  refusal  of  the  trustee  to  comply,  or  a  failure  of  the  trustee  tor  a 
period  of  three  months  after  such  request  to  comply  therewith  according  to 
the  provisions  of  this  instrument." 

The  trust  deed  provided  that  if  default  should  be  made  in  the  pajr- 
ment  of  interest  upon  the  bonds,  and  said  default  should  continue 
for  a  period  of  six  months,  the  principal  of  the  bonds  should  become 
due  and  payable  at  the  election  of  a  majority  in  amount  of  the  bond- 
holders and  that  the  trustee,  when  requested  in  writing  by  said  bond- 
holders, should  declare  the  principal  of  the  bonds  due  and  payable. 
It  also  provided  that  in  case  default  was  made  in  payment  of  the 
interest  on  said  bonds,  or  in  case  default  should  be  made  in  the  per- 
formance of  any  of  the  covenants  of  the  Cah  Company,  and  such  de- 
faults or  either  of  them  should  continue  for  a  period  of  six  months 
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thereafter,  the  trustee  might,  and  if  requested  in  writing  so  to  do  by 
a  majority  in  interest  of  the  bondholders,  and  upon  receiving  indem- 
nity satisfactory  to  it,  should  personally,  by  its  attorney  or  agent  en- 
ter into  and  upon  all  and  singular  the  mortgaged  property  and  oper- 
ate the  business  of  the  Cab  Company,  applying  the  net  revenue  to  the 
payment  of  the  interest  due  upon  said  bonds.  The  trust  deed  also  pro- 
vided that  in  case  any  default  should  be  made  by  the  Cab  Company 
as  above  specified,  which  should  continue  for  a  period  of  six  months 
thereafter,  it  should  be  lawful  for  the  trustee,  after  entry  as  above 
stated,  or  without  entry,  to  foreclose  said  trust  deed  by  judicial  in- 
tervention or  legal  proceedings.  According,  therefore,  to  the  terms 
of  the  trust  deed,  in  order  that  a  bondholder  should  have  the  right  to 
commence  an  action  independent  of  the  trustee,  a  request  to  the  trus- 
tee to  act  must  be  given  by  a  majority  in  interest  of  the  bondholders, 
and  this  request  must  be  in  writing,  if  it  was  desired  that  the  principal 
of  the  bonds  should  become  due  and  payable,  or  if  it  was  desired  that 
the  trustee  take  possession,  and  also,  in  the  latter  case,  indemnity  sat- 
isfactory to  the  trustee  must  be  given,  and  the  failure  of  the  trustee 
to  act  after  request  must  have  existed  for  three  months.  The  condition 
precedent  that  a  majority  in  interest  of  the  bondholders  should  request 
the  trustee  to  act  before  a  bondholder  can  sue  cannot  be  insisted  upon 
to  prevent  the  a{^llant  from  bringing  this  action,  as  the  law  will 
not  require  a  vain  or  impossible  thing  to  be  done.  Under  the  alle- 
gations of  the  complaint,  a  majority  in  interest  of  the  bondholders 
have  conspired  with  the  Cab  Company  to  absorb  all  the  net  earnings 
in  the  payment  of  unsecured  indebtedness  due  said  bondholders  and 
the  Trust  Company.  In  such  a  condition  of  affairs,  when  might  we 
expect  a  majority  of  the  bondholders  to  request  the  trustee  to  act? 
Mercantile  Tr.  Co.  v.  Lamoille  Val.  R.  Co.,  17  Fed.  Cas.  25 ;  Brooks 
v.  Vermont  Cent  R.  Co.,  4  Fed.  Cas.  308.  310-312;  Clay  v.  Selah  Va. 
Irr.  Co.,  14  Wash.  543,  45  Pac.  141 ;  Lowenthal  v.  Georgia  Coast  & 
P.  R.  Co.  (p.  C.)  233  Fed.  1010. 

The  restrictive  clause  hereinbefore  quoted,  if  held  to  prevent  the 
appellant  to  institute  this  action,  in  view  of  the  allegations  of  the 
complaint  is  void  as  ousting  the  jurisdiction  of  the  courts.  Toler  v. 
East  Tenn.  Va.  Ga.  Ry.  Co.  (C.  C.)  67  Fed.  168;  Guarantee,  Trust 
&  Safe  Deposit  Co.  v.  Green  Cove  Springs  &  M.  R.  Co.,  139  U.  S. 
143,  11  Sup.  Ct.  512,  35  L.  Ed.  116;  Railway  Co.  v.  Fosdick,  106  U. 
S.  47,  27  L.  Ed.  47;  Morgan  L.  &  T.  Ry..&  Steamship  Co.  v.  Tex. 
Cent.  Ry.  Co.,  137  U.  S.  171,  11  Sup.  Ct.  61,  34  L.  Ed.  625;  Alexan- 
der V.  Central  R.  Co.,  3  Dill.  487,  Fed.  Cas.  No.  166;  Credit  Co.  v.  Ark. 
Cent.  R.  Co.  (C.  C.)  15  Fed.  46;  Farmers'  Loan  &  Trust  Co.  v.  Wi- 
nona &  S.  W.  R.  Co.  (C.  C.)  59  Fed.  957 ;  Mercantile  Trust  Co.  v. 
M..  K.  &  T.  Ry.  (C.  C.)  36  Fed.  221,  1  L.  R.  A.  397. 

The  provision  giving  the  majority  in  interest  the  option  to  declare 
the  principal  of  the  bonds  due  does  not  prevent  a  foreclosure  for  in- 
terest. Alexander  v.  Central  R.  R.  of  Iowa,  supra ;  Beekman  v.  Hud- 
son River  West  Shore  Ry.  Co.  (C.  C.)  35  Fed.  3-11;  Farmers'  L. 
&  T.  Co.  V.  Chicago  &  A.  Ry.  Co.  (C.  C.)  27  Fed.  146. 

"The  right  to  sue  and  defend  in  the  courts  is  the  altemative  of  force.  In 
an  otg&Bleed  society  It  Is  the  right  ctHuerratiTe  of  all  other  rights,  and  lies 
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at  the  foundation  of  orderly  government."    Cbambers  ▼.  Baltimore  ft  Ohio 
B.  R..  207  U.  S.  142,  28  Sup.  Ct  34,  B2  Ia  Ed.  143. 

We  have  examined  the  cases  cited  by  appellees'  counsel  on  the 
binding  force  of  these  restrictive  clauses  in  nior^;ages  and  deeds  of 
trust,  and  find  them  either  inapplicable  or  opposed  to  the  settled  law 
in  the  federal  courts.  The  result  is  that  we  hold  that  the  District 
Court  had  jurisdiction  and  that  the  complaint  stated  a  cause  of  ac- 
tion against  the  Cab  Company.  The  judgment  below  as  to  it  is  there- 
fore reversed,  and  the  case  remanded,  with  instructions  to  overrule 
the  Cab  Company's  motion  to  dismiss,  and  allow  it  to  answer  the  com- 
plaint within  a  time  to  be  fixed,  if  it  shall  be  so  advised ;  and  it  is  so 
ordered.  In  regard  to  the  Trust  Company,  as  the  appellant  in  his 
complaint  disclaims  any  right  to  relief  in  this  action  against  it,  the 
judgment  of  dismissal  is  affirmed,  on  the  ground  that  as  to  it  the 
complaint  does  not  state  a  cause  of  action  in  equity. 


ONITED  STATES  v.  BOARD  OP  COSTRS  OF  OSAGE  COUNTY,  OKL.,  et  «1. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  21,  191&) 

No.  0052. 

1.  Appeai.  and  Ebbob  €=9854(5) — ^Review — AjmraiAncK. 

Where  defeaidants  moved  to  dismiss  on  several  grounds,  the  Judgment 
of  dismissal  may  be  sustained  on  any  of  the  grounds  made  In  the  moQOD 
to  dismiss. 

2.  Indians  «b»27(1) — Suit  by  Unpied  States — Adequate  Remedy  at  Law. 

Act  Ol£l.  March  10,  1909  (Comp.  T^ws  1900,  {  7616;  Rev.  Laws  1910.  { 
7367;  Sesa  Laws  1910-11,  c.  152)  and  Act  Okl.  March  U,  1915  (Laws  1915, 
c.  107),  afford  a  plain,  speedy,  and  adequate  remedy  to  pnH)erty  owners 
complaining  of  the  erroneous  assessment  of  taxes;  so,  no  relief  haring 
been  sought  pursuant  to  the  statutes,  the  United  States,  as  guardian  of 
Indian  allottees,  cannot  maintain  a  suit  in  equity  to  enjoin-  sale  of  allot- 
ted lands  tot  delinquent  state  and  county  taxes. 
8.  United  States  ^=3124 — Suits  by  — BQum  Jukisdiction. 

The  United  States  have  no  more  rights,  so  far  as  equitable  Jurisdiction 
is  concerned,  than  private  citizens. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Suit  by  the  United  States  against  the  Board  of  Commissioners  of 
Osage  County,  Okl.,  and  others.  From  a  decree  dismissing  the  bill, 
complainant  appeals.    Affirmed. 

John  A.  Fain,  U.  S.  Atty.,  of  Lawton,  Okl.  (Joseph  W.  Howell,  of 
Washington,  D.  C,  on  the  brief),  for  the  United  States. 

Preston  A.  Shinn,  of  Pawhuska,  Okl.  (Corbett  Comett,  of  Paw- 
huska,  Okl.,  on  the  brief),  for  appelloes. 

Before  SANBORN,  CARLAND,  and  STONE,  Circuit  Judges. 

CARLAND,  Circuit  Judge.  The  United  States,  as  guardian  of  cer- 
tain Osage  Indian  allottees,  brought  this  suit  against  appellees  to  en- 
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join  them  from  selling  certain  lands  described  in  the  complaint  for 
delinquent  state  and  county  taxes  assessed  and  levied  for  the  years 
1910  to  1917.  The  taxes  so  levied  were  alleged  to  be  illegal  for  the 
reason  that  the  assessments  upon  which  they  were  levied  were  arbi- 
trary, grossly  excessive,  discriminatory,  and  xmf  air ;  also  that  the  lands 
of  the  Osages  were  systematically  overvalued,  and  the  lands  of  other 
taxpayers  systematically  undervalued.  The  appellees  filed  a  motion  to 
dismiss  on  the  following  grounds : 

"(1)  There  la  no  proper  party  plaintiff. 

"(2)  The  said  bill  of  complaint  shows  on  its  face  that  the  court  is  without 
loriJsdlctlon  thereof. 

"(3)  There  is  no  federal  question  involTed,  and  therefore  the  court  Is  with- 
out Jurisdiction. 

"(4)  The  said  bUl  of  complaint  does  not  state  a  cause  In  eQuity. 

"(5)  The  plaintiff,  and  each  and  all  of  the  Indians  upon  whose  behalf  this 
suit  is  brought,  liave  a  plain,  speedy,  adequate,  and  complete  remedy  at  law." 

[1]  The  court  sustained  the  motion  and  dismissed  the  complaint 
ujHJn  the  ground  that  the  lands  involved  were  by  Act  of  Congress  ap- 
proved June  28,  1906,  c.  3572,  34  Stat.  539,  declared  subject  to  tax- 
ation, and  the  plaintiff  had  no  interest  in  said  lands  or  authority  to 
contest  the  taxes  thereon  or  the  sale  of  said  lands  for  unpaid  taxes. 
In  order  to  sustain  the  judgment  of  dismissal  appellees  may  rely  here 
upon  any  of  the  grounds  made  in  thdr  motion  to  dismiss.  Dowd  v. 
United  Mine  Workers  of  America  et  al.,  235  Fed.  1,  148  C.  C.  A.  495. 

[2]  The  fifth  ground  above  stated  is  insisted  upon  here  to  sustain 
the  judgment  of  dismissal.  If  this  groimd  is  well  taken,  we  have  no 
authority  to  consider  the  other  points  urged.  It  is  our  opinion  that 
the  United  States,  or  the  Indians  whom  they  represent,  had  a  plain, 
adequate,  a^id  ccMnj^ete  remedy  at  law  under  the  statutes  of  Oklahoma. 
A  law  of  Oklahoma  effective  March  10,  1909  (Compiled  Laws  Okl. 
1909,  p.  1526),  provided : 

"Said  board  lot  equalization]  shall  meet  <m  the  third  Monday  of  April  of 
said  year  to  examine  the  assessment  rolls  of  such  townsUp,- cities  or  towns, 
and  to  hear  all  oomplaints  of  persons  who  shall  feel  aggrieved  by  their  assess- 
ment; and  to  correct,  equalize  and  adjust  the  assessments  therein  by  increas- 
ing or  decreasing  Indivldnal  assessments  or  the  aggregate  assessments  of 
such  city,  town,  village  or  township,  and  if  necessary  they  may  require  a  re- 
assessment of  any  or  all  the  property  therein,  such  correction,  equalization, 
adjustment  or  reassessment,  shall  be  for  the  purpose  of  causing  the  same  to  be 
assessed  at  its  fair  cash  value  as  herein  defined  and  decision  of  said  board 
shall  be  final  as  to  individual  assessment  unless  an  appeal  is  taken  to  the 
board  of  county  comml.<;sioners  on  or  before  the  first  Monday  in  June  next 
following." 

July  17,  1910,  said  law  was  amended  so  as  to  provide  for  appeals 
from  the  board  of  counhr  commissioners  to  the  county  court  of  the 
county  in  which  the  land  was  located.  Said  law  also  provided  that 
the  board  of  equalization  should  hold  a  session  on  the  first  Monday 
of  June  each  year — 

"for  the  purpose  of  eqiiaiizing,  correcting  and  adjusting  the  assessment  rolls 
In  their  county  between  the  different  townships  by  Increasing  or  decreasing 
the  aggregate  aaaeeaei  value  of  the  property  or  any  class  thereof,  in  any  or  all 
of  them  to  conform  to  the  fair  cash  value  thereof  as  herein  defined:  Provided, 
that  the  county  board  cut  equaliaition  may  for  the  purpose  of  having  the  assess- 
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meat  of  any  dty,  town,  village  or  township  corrected,  order  a  reamessment  ot 
any  or  all  of  the  property  therein."  C!ompiled  Laws  of  1909,  p.  1B2S ;  also  Bev. 
liaws  of  1910,  S  7367. 

Said  law  further  provided  as  follows : 

"The  proceedings  before  the  board  of  equalization  and  appeals  tberefrom 
shall  be  the  sole  method  by  which  assessments  or  equalizations  shall  be  cor- 
rected or  taxes  abated.  Equitable  remedies  shall  be  resorted  to  only  whse 
the  aggriered  party  has  no  taxable  property  within  the  tax  district  of  wUdi 
complaint  is  made."    Rey.  Laws  1910,  i  7370. 

Thereafter  a  law  effective  June  10,  1911,  provided  as  follows: 

"The  county  equalization  board  shall  meet  at  the  county  seat,  and  shall 
hold  a  session  commencing  on  the  first  Monday  in  June  of  eadi  year  for  the 
purpose  of  equalizing  taxes  over  the  county,  notice  of  which  shall  be  given 
at  least  ten  days  prior  thereto  in  some  newspai)er  of  general  drcalation  in 
the  county.  •  •  •  Any  person  who  may  think  himself  aggrieved  by  the 
assessment  of  hla  property  shall,  hare  the  right  to  appear  before  the  boara 
for  the  purpose  of  having  the  assessment  of  his  property  adjusted.  Com- 
plaints against  the  assessment  shall  be  determined  by  the  board  in  a  summary 
manner,  and  the  assessor's  lists  shall  be  corrected  and  adjusted  accordln^y: 
Provided,  that  an  appeal  may  be  taken  from  the  final  action  of  said  board  as 
provided  by  law.  Said  board  shaU  have  the  authority  to  raise,  loiwer  and 
adjust  individual  assessments,  fixing  the  same  as  the  fair  cash  value  of  the 
property ;  to  add  omitted  property  and  to  cancel  assessments  of  property  not 
taxable.  •  •  •»  Session  Laws  of  1910-11,  p.  334,  S  11,  effective  June  10, 
1911. 

"The  board  of  county  commissioners  of  each  county  may  hear  and  determine 
allegations  of  erroneous  assessments  or  mistakes  or  differences  in  the  descrip- 
tion or  value  of  land  or  other  property,  at  any  session  of  said  board,  before 
the  taxes  shall  have  been  paid,  on  application  of  any  person  or  persons  who 
shall,  by  affidavit,  show  good  cause  for  not  having  attended  the  meeting  of  the 
county  board  of  equalization,  for  the  purpose  of  correcting  such  error,  differ- 
ence or  mistake,  and  wherein  a  lot  of  land  or  portion  thereof,  or  any  other 
property,  has  been  assessed  to  any  one  person,  firm  or  corporation  who  or 
which  did  not  own  the  same,  or  property  exempt  from  taxation  has  been 
assessed,  or  which  has  been  doubly  or  erroneously  assessed,  the  board  ot 
county  commissioners  shall  have  power,  and  It  shall  be  their  duty  to  correct  all 
such  assessments,  and  If  any  such  taxes,  so  erroneously  assessed  shall  hare 
been  paid,  the  same  shall  be  a  valid  charge  against  the  county  and  shall  be 
refunded  by  the  board  of  county  commissioners.  •  •  •  "  Section  14  of  Qie 
Act  next  above  mentioned. 

A  law  effective  March  11,  1915,  provided  as  follows: 

"Any  taxpayer  feeling  aggrieved  at  the  assessment  as  made  by  the  assessor, 
or  the  equalization  as  made  by  the  county  board  of  equalization,  may,  during 
the  session  of  said  board,  or,  if  the  same  is  closed,  within  ten  days  after  the 
first  Monday  in  June,  file  with  said  assessor  as  secretary  of  said  board,  a 
written  complaint  specifying  his  grievances  and  the  pertinent  facts  In  rela- 
tion thereto  in  ordiimry  and  concise  language  and  without  repetition,  in  sudi 
manner  as  to  enable  a  person  of  common  understanding  to  know  what  is  In- 
tended; and  said  board  shall  be  authorized  and  emi>owered  to  take  evi- 
dence pertinent  to  said  complaint  and  for  that  purpose  is  authorized  to  com- 
pel the  attendance  of  witnesses  and  the  productiMi  of  books  and  papers  by 
subpcena  and  to  correct  or  adjust  the  same,  as  may  seem  just.  And  the 
stenographer  of  the  county  court  is  directed,  at  the  request  Of  the  board,  or 
taxpayer,  to  take  shorthand  notes  of  such  testimony  and  to  transcribe  sucb 
complaint  and  evldoice,  and  a  full  transcript  of  the  action  of  the  board  there- 
on and  file  the  same  with  bis  certificate  as  to  its  accunu^  In  the  district  coart, 
the  filing  of  which  transcript  shall  complete  said  appeal,  which  shall.  In  doe 
course,  be  examined  and  reviewed  by  said  court  and  affiiraed,  modified  or 
annulled  as  Jnstloe  shall  demand,"  etc.   Seasloa  Laws  1016^  i  2,  pi.  17& 
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"This  set  shall  be  construed  to  give  remedies  and  rights  In  addition  to 
those  of  appeal  heretofore  given  by  statute,  but  the  remedies  of  resort  to 
the  boards  and  appeal  therefrom  shall  be  the  sole  remedies  for  the  correction 
of  assessments  or  equalization."     Session  Laws  1916,  g  5,  p.  177. 

"In  all  cases  where  the  illegality  of  the  tax  is  alleged  to  arise  by  reason  of 
some  action  from  which  the  laws  provide  no  appeal,  the  aggrieved  person 
shall  pay  the  full  amount  of  the  taxes  at  the  time  and  In  the  manner  provided 
ty  law,  and  shall  give  notice  to  the  officer  collecting  the  taxes,  showing  the 
Srounds  of  complaint  and  that  suit  will  be  brought,  against  the  officer  for 
recovery  of  them.  It  shall  be  the  duty  of  such  collecting  officer  to  hold  such, 
taxes  8ei>arate  and  apart  from  all  other  taxes  collected  by  him,  for  a  period  pt 
thirty  days,  and  if  within  such  time  summons  shall  be  served  upon  such 
officer  in  a  suit  for  recovery  of  such  taxes,  the  officer  shall  further  hold  such 
taxes  until  the  final  determination  of  such  suit.  All  such  suits  shall  be 
brought  in  the  court  having  Jurisdiction  thereof,  and  they  shall  have  precede 
ence  therein,"  etc.    Session  Laws  1016,  $  7,  p.  178. 

The  Supreme  Court  of  the  state  of  Oklahoma,  in  Board  of  Com- 
missioners of  Canadian  County  v.  Tinklepaugh,  49  Okl.  440,  152  Pac. 
1119,  decided  that  the  law  of  1910  (section  7370)  provided  a  speedy 
and  adequate  remedy  for  inequality  or  injustice  in  assessments  or 
equalization  and  provided  the  sole  method  by  which  assessments  or 
equalizations  could  be  corrected.  See,  also,  Board  of  Commissioiiers 
of  Garfield  County  v.  Field  (Okl.)  162  Pac.  733. 

We  are  clearly  of  the  opinion  that  the  United  States  and  the  in- 
dividual Indians  whose  property  was  taxed  had  durit^  the  whole 
eight  years  that  the  taxes  were  imposed  a  plain,  speedy,  and  adequate 
remedy  at  law.  Section  267  of  the  Judicial  Code  (Act  March  3,"  1911, 
c.  231,  36  Stat.  1163),  formerly  section  723  of  the  Revised  Statutes 
of  the  United  States  (Comp.  St.  1916,  §  1244),  prohibits  us  from  taking 
jurisdiction  in  equity  where  a  plain,  adequate,  and  complete  remedy 
may  be  had  at  law.  Such  remedies  as  are  provided  by  the  statutes  of 
Oklahoma  above  quoted  have  been  held  plam,  adequate,  and  complete. 
Indiana  Manufacturing  Co.  v.  Koehne,  188  U.  S.  681,  23  Sup.  Ct.  452, 
j47  ly.  Ed.  651 ;  Singer  Sewing  Machine  Co.  v.  Benedict,  229  U.  8. 
481,  33  Sup.  Ct.  942,  57  L.  Ed.  1288;  Stanley  v.  Supervisors  of  Al- 
bany, 122  U.  S.  535,  7  Sup.  Ct.  1234,  30  L.  Ed.  1000;  McDougal  v. 
Mudge  et  al.,  233  Fed.  235,  147  C.  C.  A.  241 ;  McLaughlin  et  al.  v. 
St.  Louis  Southwestern  Ry.,  232  Fed.  579,  146  C.  C.  A.  537;  Smith 
V.  Douglas  County  et  al.,  242  Fed.  897,  155  C.  C.  A.  482. 

[3]  The  United  States  have  no  more  rights,  so  far  as  equitable 
jurisdiction  is  concerned,  than  private  citizens.  United  States  v.  Stin- 
son,  197  U.  S.  200,  204,  205,  25  Sup.  Ct.  426,  49  L.  Ed.  724;  United 
States  v.  Detroit  Timber  &  Lumber  Co.,  131  F«d.  668,  677,  67  C.  C. 
A.  1,  10;  United  States  v.  Debell,  227  Fed.  775,  779,  142  C,  C.  A. 
284;  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  152  Fed. 
25,  81  C.  C.  A.  221 ;  United  States  v.  Midway  Northern  Oil  Co.  (D. 
C.)  232  Fed.  619,  631 ;  State  of  Iowa  v.  Carr,  191  Fed.  257,  266,  112 
C.  C.  A.  477,  and  authorities  there  cited. 

The  judgment  of  the  court  below  is  therefore  affirmed,  upon  the 
ground  that  there  was  an  adequate  remedj'  at  law  during  the  years 
mentioned  to  correct  the  errors  of  which  complaint  is  made. 
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PUGBT  SOUND  NAVIGATION  CO.  t.  CANTON  LUlfBER  CO.  et  aL 

(Otreult  Gonrt  of  Appeals,  Ninth  Circuit.    December  2,  1918D 

No.  3177. 

CoLUSiON  €=»61 — Steaueb  and  Meetino  Tow — Excessive  Speed  ix  Foo. 

A  collision  between  a  scow  in  tow  and  a  meeting  steamer,  moving  at 
a  speed  of  15  miles  in  a  fog,  held  due  to  the  fault  of  the  steamer,  because 
of  her  speed  and  her  attempt  to  cross  the  scow's  towline  after  baring 
safely  passed  her  tug. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division ;  Jeremiah  Neterer,  Judge. 

Suit  in  admiralty  for  collision  by  the  Canyon  Lumber  Company  and 
others  against  the  Puget  Sotuid  Navigation  Company,  owner  of  the 
steamer  Indianapolis.  Decree  for  libelants,  and  respondent  appeals. 
Affirmed. 

Ira  Bronson,  J.  S.  Robinson,  H.  B.  Jones,  and  Bronson,  Robinson  & 
Jones,  all  of  Seattle,  Wash.,  for  appellant. 

H.  H.  A.  Hastings  and  Livingston  B.  Stedman,  both  of  Seattle, 
Wash.,  for  appellees  Canyon  Lumber  Co.  and  Port  Blakely  Mill  Co. 

Roy  L-  Cadwallader,  of  Seattle,  Wash.,  for  appellees  Smith. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge.  On  the  morning  of  October  20, 
1916,  the  tug  Klickitat,  having  in  tow  the  scow  Dorouiy  D,  laden  with 
lumber  belonging  to  the  Port  Blakely  Mill  Company,  was  on  her  way 
from  Port  Blakely  to  Pier  No.  2  at  Seattle.  While  navigating  m  a 
fog,  steaming  out  from  Seattle,  the  Indianapolis,  a  steam  vessel  owned 
by  the  Puget  Sound  Navigation  Company,  plying  between  Seattle  and 
Tacoma,  collided  with  the  scow,  damaging  it  and  throwing  its  czigo 
into  the  bay.  Libel  was  instituted  against  the  Puget  Sound  Naviga- 
tion Company,  and  damages  were  awarded  as  prayed,  from  which 
decree  this  appeal  is  prosecuted. 

But  brief  reference  to  the  testimony  need  he  made.  The  Klickitat 
left  Port  Blakely  in  the  morning  about  20  minutes  to  5.  It  had  the 
scow  Dorothy  D  in  tow,  with  a  line  300  feet  in  length.  Two  floats, 
consisting  of  rafts  of  boom  sticks,  were  also  in  tow  behind  the  Dorothy 
D.  These  floats  were  probably  80  feet  each  in  length,  and  arranged 
one  just  behind  the  other,  the  first  held  close  to  the  scow.  The  weather 
was  clear,  and  the  Klickitat  headed  on  a  straight  course  to  Pier  2, 
making"  allowance  for  the  swing  of  the  tide.  The  tug  ran  about  half- 
way between  the  buoy  and  Duwamish  Head,  some  distance  out  from 
Seattle.  The  course  was  taken,  as  it  generally  was,  to  keep  out  of 
the  roadstead,  as  the  steamers  usually  passed  outside  or  to  the  north 
of  the  buoy.  The  master  of  the  tug  relates  that,  when  he  got  abreast 
of  the  buoy,  the  weather  began  to  get  foggy,  and  he  commenced  to  blow 
his  signal,  one  long  and  two  short  whisUes,  at  intervals  of  about  30 
seconds ;  that,  after  passing  the  buoy  some  little  time,  he  heard  a  boat 
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whistling  somewhere  in  the  fog  ahead,  heard  her  blow  several  whistles, 
and  suddenly  the  Indianapolis  appeared  in  view,  coming  out  of  the  fog, 
300  or  400  feet  distant,  and  in  a  few  seconds  she  was  directly  abreast 
of  the  tug,  going  very  fast,  seemingly  at  full  speed ;  that  immediately 
on  emerging  from  the  fog  the  Indianapolis  blew  two  whistles,  sig- 
nifying her  intention  to  pass  to  the  tug's  starboard,  and  the  tug  an-< 
swered  with  like  signal,  assenting  thereto ;  that  the  boat  passed  with- 
in 30  feet  of  the  tug,  starboard  to  starboard,  on  across  the  tug's  tow- 
line  200  feet  or  more  in  the  rear,  and  struck  the  scow  head  on  about  6 
feet  from  its  port  forward  comer,  splitting  off  a  section  extending 
back  about  72  feet;  that  the  Klickitat  was  running  a  little  less  than 
4  miles  per  hour,  and  did  not  stop  its  engines  or  jslow  down  after  hear- 
ing the  fog  signals  from  the  Indianapolis,  until  it  was  seen  that  the 
latter  vessel  was  going  to  collide  with  the  scow.  The  master  of  the 
tug  further  says  that,  when  he  first  saw  the  boat,  she  was  bearing 
down  on  the  tug  from  her  starboard  bow,  exactly  over  the  tug's  port, 
and  that  the  tug  pulled  over  to  port  to  get  out  of  her  way,  and  kept 
on  going. 

The  master  of  the  Indianapolis  relates  that  he  left  the  Golman  dock, 
which  is  to  the  north  of  Pier  2,  at  7  a.  m. ;  that  his  boat  steamed  into 
the  bay,  coming  down  to  about  Pier  2  in  making  the  turn,  and  got  on 
her  course  at  7 :04,  the  fog  being  "pretty  thicl?' ;  that  she  had  pro- 
ceeded about  a  mile  when  she  met  the  tug,  and  was  at  the  time  run- 
ning 15  miles  per  hour,  practically  her  full  speed,  and  was  blowing 
her  small  fog  whistle;  that  the  collision  happened  around  7:07  or 
7K)8  o'clock.  The  first  intimation  the  master  had  that  another  boat 
was  ahead  was  three  short  toots  of  a  whistle,  which  he  took  for  a  tow? 
ing  whistle,  whereupon  he  stopped  his  engines.  He  testifies  that  he 
then  blew  a  fog  signal,  and  got  no  response,  but  heard  the  exhaust 
from  a  gas  boat  (the  tug)  practically  right  ahead  of  him ;  that  he  saw 
the  tug  on  his  starboard  bow,  and  blew  a  starboard  passing  whistle, 
which  the  tug  did  not  answer ;  that,  when  his  boat  struck  the  scow, 
her  engines  had  been  reversed  6,  7,  or  8  seconds.  The  mate  of  the 
Indianapolis,  who  was  at  the  time  on  the  starboard  side  of  the  upper 
deck,  heard  a  gas  boat  somewhere  ahead  giving  whistles,  heard  it  once, 
and  then  heard  the  exhaust  a  little  on  the  starboard  bow,  "mostly  ahead, 
nearly  right  ahead."  Then  shortly  afterwards,  perhaps  a  minute,  he 
saw  the  tug  "right  down  on  the  starboard  side"  abreast  of  where  he 
was  standing.  He  reported  to  the  captain  that  there  was  a  scow  in 
tow.  According  to  the  engineer,  the  vessel's  engines  were  backing  at 
the  time  of  the  collision,  and  had  been  for  about  half  a  minute,  but 
she  had  not  lost  her  headway.  The  stop  signal  was  given  him  prob- 
ably a  minute  before  the  signal  to  back. 

•  Counsel  for  the  Indianapolis  frankly  admit  that  she  was  in  fault,  in 
consideration  of  article  16  of  the  Rules  of  Navigation  (Act  Aug.  19, 
1890,  c.  802,  §  1,  26  Stat.  326  [Comp.  St.  1916,  §  7854]),  but  ardently 
insist  that  the  tug  should  share  the  damages,  in  view  of  the  require- 
ments of  the  same  rule.  While  it  may  be  true  that  the  tug  did  not 
literally  observe  the  latter  clause  of  the  rule,  in  not  stopping  her  en- 
gines on  hearing  the  fog  signals  of  the  Indianapolis,  yet  it  is  question- 
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able  whether  she  did  not  observe  it  so  far  as  the  circumstaiKes  of  tbe 
case  would  admit  She  was  running  at  a  very  moderate  speed,  and 
the  stopping  of  her  engines  would  have  allowed  the  tow  to  encnnd 
upon  her.  We  do  not  say,  however,  that  the  circumstances  excused 
her  from  a  strict  observance  of  the  rule. 

But,  laying  this  aside,  the  Indianapolis  appears  to  have  been  grosslj 
at  fault  in  another  particular,  which  occurred  after  the  danger  of  co!- 
Usion  from  the  approach  of  the  vessels  to  each  other  through  tbe  fi^ 
had  been  obviated.  The  Indianapdis,  observing  the  tt^  while  socie 
300  or  400  feet  away,  gave  the  signal  for  passing  to  the  starboard  c: 
the  tug,  which  we  believe  was  assented  to,  and  the  maneuver  was  made 
accordingly.  The  two  vessels  passed  safely,  but  quite  close  to  each 
other.  It  further  appears  that  the  Indianapolis  then  attempted  to  cross 
the  towline  of  the  tug.  If  it  was  practicable  to  clear  the  tug,  it  va 
also  practicable  to  clear  the  scow  to  its  starboard,  and  that  course 
should  have  been  adopted.  The  Indianapolis  was  running  at  full  speed, 
a  high  rate  of  15  miles  per  hour,  through  the  fog,  and  the  stcq>(Hng  of 
the  engines  when  the  tug's  fog  signal  was  heard  checked  her  hu: 
slightly,  for  .she  was  still  running  at  a  high  rate  when  she  passed  the 
tug.  If  she  had  continued  her  course  on  a  port  swing,  with  die  scot 
still  300  feet  in  the  rear,  there  cannot  be  the  least  doubt  that  she  wtmlc 
have  cleared  the  tow  also  to  the  tatter's  starboard  by  a  safe  margin. 
The  reversing  of  the  engines  of  the  Indianapolis  when  in  near  approach 
to  the  tow  but  added  to  the  danger  of  collision,  because  the  eSect 
was  to  throw  the  ship  to  starboard,  when  its  course  should  have  coc- 
tinued  to  port  to  make  the  clearance.  The  Thielbek,  241  Fed.  2)9, 
216,  154  C.  C.  A.  129. 

We  think  the  IndianapoUs  was  grossly  at  fault  in  attempting,  while 
running  at  a  high  rate  of  speed,  to  cross  the  towline  of  the  tug,  and  in 
not  continuing  her  course,  to  port,  and  thereby  clearing  the  tow. 

Decree  afhrmed,  with  costs  to  appellees. 


THE  WESTCHESTER. 
(Circuit  Court  of  Appeals,  Second  Circuit.      Novemlier  13,  1918.) 

Na  29. 

1.  Towage  «=>11(1) — Bbeakino  of  Pbofeixeb  Shaft — ^NsouoiarcB, 

The  unexplained  breaking  of  the  propeller  shaft  of  a  tug  In  daarge  of 
a  tow  cannot  be  deemed  an  inevitable  accident,  merely  because  a  piece 
was  found  broken  out  of  the  propeller,  bat  the  break  most  be  deemed  the 
result  of  the  fault  of  tbe  tug. 

2.  TOWAQB  «=»12(l) — TowB — Negligencb. 

F<or  a  tow.  in  charge  of  a  tug  to  be  without  an  anchor  Is  a  fiuilt  of  tlie 
tow. 
8.  TowAOE  «=3l2(2) — ^Accident— DivisioiT  or  DAitAOES. 

Where  a  tow  was  at  fault,  because  not  equipped  wltti  an  anchoa',  and 
the  tug  was  at  fault  and  liable  for  the  breaking  of  tbe  prt^ieUer  shaft, 
and  it  could  not  be  said  with  reasonable  certainty  that  the  stranding  of 
the  tow  could  hare  been  avoided,  had  It  been  equipped  with  an  andior. 
held,  that  damages  should  be  divided. 
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■A  Towage  4=>13 — Survet  of  Vessei — ^Notice. 

Possible  claimants,  such  as  the  owner  of  a  tow,  shonld  be  notified  of  a 
survey  of  a  tug,  whose  propeller  shaft  broke  and  allowed  the  tow  to  be 
stranded. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Libel  by  James  Dwyer  and  others  against  the  steam  tug  Westches- 
ter, her  engines,  etc.,  claimed  by  the  Red  Star  Towing  &  Transporta- 
tion Company.  From  a  decree  for  claimant,  respondents  appeal. 
Reversed  and  remanded,  with  instructions  to  award  libelant  half 
damages. 

Ubelanta'  boat  Sinclair,  loaded,  was  in  tow  of  the  Westchester  bound  from 
tbe  Harlem  Biver  to  West  Farms  when  the  tug  became  disabled  by  the  break- 
ing of  her  propeller  shaft  In  the  bushing.  This  occurred  betweep  Mill  Bock 
and  Ward's  Island  shortly  before  10  a.  m.  The  stage  of  the  tide  does  not 
appear.  The  disaster  left  the  tow  helpless  and  the  Sinclair  had  no  anchor. 
mie  Westdiester  droi^ed  her  anchor,  but  the  hawser  parted.  The  drifting 
t>arg£~groimded  on  the  Hog's  Back,  receiving  fiijuries  to  reoover  for  which 
this  action  was  brought.  InTestlgation  after  accident  showed  a  small  piece 
broken  out  of  the  Westdiester's  propeller.  The  break  in  the  shaft  was  clean 
and  no  flaw  was  discovered.  In  the  normal  operation  of  machinery  no  especial- 
ly hard  wear  would  have  been  pat  on  the  shaft  at  the  place  where  it  broke. 
The  tug's  engine  was  about  20  years  old,  the  shaft  was  4%  inches  in  diameter, 
which  is  heavier  than  ordinary  for  vessels  of  this  class,  and  had  been  in  ^se 
for  a  considerable  number  of  years,  but  there  is  no  evidence  showing  its  exact 
age.  The  record  shows  that  the  Westchester  was  maintained  in  good  condition, 
but  it  does  not  appear  when  the  propeller  shaft  had  last  been  overhauled  or 
Inspected.  The  tug  broke  down  in  a  channel  way  aboub  800  feet  wide,  con- 
taining not  over  30  feet  of  water.  A  survey  was  held  on  the  tug,  but  no  notice 
of  the  holding  thereof  was  given  to  the  libelant,  although  it  was  known  that 
damage  had  occurred.  The  District  Court  dismissed  the  libel  on  the  ground 
of  inevitable  accident,  and  libelant  took  this  appeaL 

Foley  &  Martin,  of  New  York  City  (William  J.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellants. 

Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City  (Chaun- 
cey  I.  Clark,  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1  ]  From 
the  fact  that  a  piece  was  found  broken  out  of  the  tug's  propeller  it 
is  argued  that  she  must  have  struck  a  submerged  log  or  other  similar 
obstacle ;  but  there  is  no  evidence  on  that  point,  and  we  cannot  infer 
such  an  obstruction  from  the  mere  chipping  of  the  propeller  blade. 
Nor  is  there  any  evidence  to  show  that  a  shock  insufficient  to  materi- 
ally injure  the  propeller  should  have  broken  a  good  shaft.  We  cannot 
concur  with  the  finding  of  the  court  below  that  this  case  is  an  instance 
of  inevitable  accident.    It  is  enough  to  refer  to  our  judgment  in  Re 

Reichert  Towing  Line,  251  Fed.  214, C.  C.  A. ,  decided  since 

the  decree  appealed  from  was  entered.  The  facts  now  before  us  are 
much  less  favorable  to  the  tug  than  were  those  which  we  found  in- 
sufficient in  the  decision  just  cited. 

[2,  3]  It  was,  however,  a  plain  fault  in  the  Sinclair  to  be  without 
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an  anchor  (The  Sunnyside,  251  Fed.  271, C.  C.  A. ),  and  we 

discover  no  excuse  for  its  absence ;  but  if  an  anchor  had  been  on  board, 
and  had  been  used,  it  cannot  be  said  with  reasonable  certainty  that 
stranding  would  have  been  avoided. 

The  tide  must  have  been  of  considerable  strength,  for  die  tug's 
cable  parted ;  anchors  are  habitually  carried  at  the  bow,  and  the  Sin- 
clair was  being  towed  stem  first;  instant  action  was  necessary,  die 
available  time  short,  and  whether  under  such  circumstances  die 
maneuver  could  have  been  successfully  performed  is  doubtful. 

To  sustain  the  result,  if  not  tiie  reasoning,  below.  The  M.  E.  Luck- 
enbach  (D.  C.)  200  Fed.  630,  affirmed  214  Fed.  571,  131  C.  C.  A.  177, 
is  pressed  upon  us.  It  is  true  in  one  sense  that  here,  as  there,  "con- 
current faults" — ^i.  e.  negligent  acts  contemporaneously  operating  to 
produce  injury — do  not  exist.  But  the  word  relied  upon,  "concurrent," 
must  be  taken  as  synonymous  with  "contributing,"  and  in  both  The 
Luckenbach  and  The  Sunnyside,  supra,  it  was  found  as  matter  of  fact 
that,  despite  a  fault  which  put  a  tow  adrift,  there  would  have  been 
no  resulting  injury,  had  it  not  been  for  a  new  and  independent  piece 
of  negligence;  therefore  the  wrongdoer  first  in  point  of  time  was 
held  not  responsible,  although  not  innocent. 

Here  we  infer  negligence  (i.  e.,  unseaworthiness)  in  the  tug  from  the 
unexplained  breaking  of  her  shaft,  and  find  negligence  amnitted  by 
the  barge's  admission  of  no  anchor.  When  faults  are  thus  shown, 
all  the  guilty,  if  their  fault  could  have  caused  the  injury,  must,  to 
escape  liability,  affirmatively  show  that  they  did  not,  in  point  of  fact, 
cause  the  same.  The  Madison,  250  Fed.  852,  —  CCA. .  Nei- 
ther party  has  borne  that  burden,  in  this  case ;  therefore  the  damages 
and  costs  below  should  be  divided. 

[4]  The  procedure  of  claimants  in  giving  no  notice  to  libelant  of 
the  survey  on  the  Westchester  is  objectionable  and  inexplicable,  if  it 
was  expected  to  use  that  survey  as  a  piece  of  evidence.  The  impor- 
tance of  surveys  in  maritime  litigation  has  often  been  recognized.    The 

Mason,  249  Fed.  721,  C  C  A.  .     But,  to  say  the  least,  it 

greatly  diminishes  the  value  of  any  survey  considered  as  documentary 
evidence,  and  (even  if  the  surveyors  are  called  as  witnesses')  creates 
an  air  of  unfairness  about  the  whole  proceeding,  to  exclude  therefrom 
any  known  person  who  may  claim  against  the  injured  res  or  have 
suit  brought  against  him  by  reason  of  that  injury.  The  matter  is 
not  important  in  this  cause;  it  is  mentioned  because  it  is  very  im- 
portant in  proper  admiralty  practice. 

For  the  foregoing  reasons  the  decree  is  reversed,  with  the  costs 
of  this  court,  and  the  cause  remanded,  with  instructions  to  award 
libelant  half  damages;  the  costs  below  to  be  divided. 
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THE  BOUKEB  NO.  Z 
(Olrcolt  Goairt  of  Ai>peal8,  Second  Olicalt     NoToaber  18,  191&) 

No.  61. 

1.  Cqlusioh  «S9107 — S^oiAi.  OiBOTmsiAircxa — Buixa. 

A  steamer,  backing  out  of  her  slip,  preparatory  to  getting  on  her  defi- 
nite course,  la  goremed  by  the  special  circumstance  rule  (article  2T  ot 
June  7,  1897  [Comp.  St  |  T901]),  and  not  the  starboard  hand  role. 

2.  CoixiaiON  «=s>102,  144 — ^FattLiT — LiABiurr — ^Division  of  Damaobs. 

A  fug,  which  backed  from  her  sUp  without  giving  the  usual  warning 
signal,  held  at  f&Qlt  for  a  colllalon  with  another  tug,  while  the  second 
tug  was  also  at  fault  for  coming  down  too  dose  to  the  line  of  piers,  and 
hence  damages  for  the  ^tsultlng  collision  should  be  divided ;  it  appearing 
that  the  ftillure  of  the  Vessels  to  maintain  lookouts  was  immaterial,  as 
neither  could  have  seen  the  other  In  time  to  have  avoided  the  collision. 

Appeal  from  the  District  Court  of  the  United  States  'tor  the  Eastern 
District  of  New  York. 

Libel  by  Thomas  Flannery  against  the  steam  tug  Bouker  No.  2,  her 
engines,  etc.,  claimed  by  the  Bouker  Contracting  Company.  From  a 
decree  for  libelant,  claimant  aiq>eals.  Reversed  and  remanded,  with 
directions  to  enter  decree  for  half  damages. 

Park  &  Mattison,  of  New  York  City  (Samuel  Park,  of  New  York 
City,  of  counsel),  for  appellant. 

Foley  &  Martin,  of  New  York  City  (William  J.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  July  28,  1915,  a  little  after  3  p.  m.,  the  tide 
running  flood  and  the -weather  clear,  the  tug  Bouker  No.  2,  backing  out 
of  the  slip  between  Piers  22  and  23  on  the  Brooklyn  side  of  the  East 
River  came  into  collision  with  the  tug  Thomas  A,  Quigley,  bound 
down  the  river  to  the  slip  between  Piers  23  and  24 ;  the  f antail  of  the 
Bouker  striking  the  port  side  of  the  Quigley.  The  District  Judge  for 
the  Eastern  District  of  New  York  found  the  Bouker  solely  at  fault, 
and  this  is  an  appeal  from  his  decision.  , 

[1]  He  fell  into  one  plain  error  in  supposing  that  the  starboard 
hand  rule  applied  to  the  Bouker,  saying: 

"The  ordinary  rule  requiring  boats  to  pass  port  to  port,  the  starboard  hand 
rule  as  to  boats  upon  crossing  courses,  and  the  rules  as  to  indication  of 
Intended  navigation  by  whistle  signals,  all  make  it  apparent  that  If  the 
Bouker  backed  out  at  high  speed,  so  as  to  come  in  collision  while  the 
Quigley  was  passing  down  the  river  and  still  maintaining  about  that  same 
distance  from  die  piers,  responsibility  would  rest  upon  the  Bouker.  •  •  • 
The  starboard  hand  rule  would  control  the  movements  of  the  Bouker,  If 
she  was  Intending  to  back  out  into  the  river  a  suflicient  distance  to  place 
her  upon  a  crowing  course,  and  that  Intention  should  be  indicated  by 
a  whistle  signal,  for  the  protection  of  any  boat  which  might  properly 
be  approadilng.  But  If  the  Bouker  was  intending  to  turn  up  the  East 
Biver,  and  thus  to  observe  the  port  to  port  passing  rule  with  any  boat 
coming  down,  the  burden  was  upon  the  Bouker  to  approach  the  comer  at  such 
a  rate  of  speed  as  not  to  come  in  collision  with  any  boat  which  might  De 
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properly  along  the  Brooklyn  shore  at  that  point.    13ie  Bouker  must  there- 
fore he  held  reiqwnsible  primarily  In  this  case." 

The  rule  does  not  apply  to  a  steamer  backing  preparatory  to  get- 
ting on  her  definite  course,  whether  it  be  up  or  down  the  river.  The 
situation  of  steamers  maneuvering  to  get  on  their  definite  courses  is 
covered  by  the  special  circumstance  rule.  Articl«  27,  Act  June  7,  1897, 
c.  4,  §  1,  30  Stat.  102  (Comp.  St.  §  7901).  This  was  flatly  decided  bv 
the  Supreme  Court  in  the  case  of  The  Servia  and  The  Noordland,  149 
U.  S.  144,  156,  13  Sup.  Ct.  877,  37  h.  Ed.  6&1,  which  we  have  consist- 
tently  followed.  See  our  own  cases :  The  John  Rugge,  234  Fed.  861, 
148  C.  C,  A.  459;  The  William  A.  Jamison,  241  Fed.  950,  154  C.  C.  A. 
586.  ^ 

[2]  Pier  22  is  covered  within  a  short  dtttance  of  the  end,  so  that 
a  tug  backing  out  would  not  be  seen  until  nearly  out  of  the  slip  by  one 
coming  down  the  river,  nor  would  she  any  sooner  see  the  tug  comii^ 
down.  It  is  quite  evident  to  us  that  the  collision  was  unaAroidable  when 
the  tugs  did  see  each  other.  Although  the  Bouker  was  backing  out 
slowly,  and  immediately  put  her  engines  full  speed  ahead,  and  the 
Quigley  blew  a  signal  of  one  blast  of  her  whistle,  an  alarm,  and  har<l- 
aported,  the  tugs  came  together.  The  judge  found  that  the  Bouker  did 
not  blow  the  usual  slip  whistle,  and  we  accept  his  finding  on  this  point, 
which  puts  her  at  fault;  but  we  think  the  Quigley  was  also  at  fault 
for  coming  down  too  close  to  the  line  of  the  piers,  in  violation  of  the 
maritime  requirements  of  ordinary  prudence.  It  is  not  necessary  to 
decide  whether  the  East  River  statute  (chapter  410,  §  757,  Laws  1882) 
applies  to  the  locality.  If  the  Quigley  had  been  out,  as  her  witnesses 
say,  from  200  to  300  feet  from  the  Ime  of  the  piers,  she  could  easily 
have  avoided  the  Bouker  by  porting,  so  easily  that  she  could  hardly 
have  escaped  sole  hability.  The  District  Judge  also  found  the  Bouker 
at  fault  for  want  of  a  lookout  at  the  stem.  The  absence  of  a  lookout 
forward  on  the  Quigley  is  admitted.  However,  we  think  the  absence 
of  lookouts,  or  of  vigilant  lookouts,  had  nothing  whatever  to  do  with 
the  collision.  The  vessels  were  first  visible  to  each  other  when  too 
near  to  go  clear.  The  Bouker  is  at  fault  for  not  advi^ng  the  Quigley 
of  he^^  movements  by  the  usual  slip  whistle,  and  the  Quigley  for  com- 
ing down  at  full  speed  too  close  to  the  line  of  the  piers. 
.  The  decree  is  reversed,  with  costs,  and  the  cause  remanded  to  the 
Di-strict  Court,  with  instructions  to  enter  the  usual  decree  for  half 
damages. 
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ST.  liOUIS  SOUTHWESTEBK  BX.  CO.  OF  TBKAS  T.  SMITH. 

(Clrcnlt  Court  of  A^eals,  Fifth  Circuit    December  20,  1918.) 

No.  3239. 

1.  CoJDCSBCE  «=s>27(2)— SAnsTT  Appmanck  Act— Bailkoabb  Sthmkot  to  Act. 

A  railroad  company,  having  Its  line  wholly  In  Texas  and  Incorporated 
therein  as  required  by  the  state  law,  but  which,  with  Its  connections, 
constitutes  part  of  the  interstate  system  of  railroads,  Is  subject  to  the 
provisions  of  the  Safety  Appliance  Act  March  2,  1898  (Comp.  St  f} 
860&-S612). 

2.  CoMMEBci!  *S927(3) — Baiusoadb — Safbtt  Applianok  Aot. 

A  railroad  company  subject  to  the  provisions  of  Safety  Appliance  Act 
March  2,  1888  (Comp.  St.  H  8606-8612)  Is  liable  for  an  Injury  to  an  em- 
ploye resulting  from  violation  of  that  act,  regardless  of  whether  the 
particular  car  not  properly  equipped  was  at  the  time  employed  In  inter- 
state commerce. 

In  Error  to  the  EHstrict  Court  of  the  United  States  for  the  West- 
em  District  of  Texas ;  DuvJil  West,  Judge. 

Action  by  Frank  Smith  against  the  St  Louis  Southwestern  Rail- 
way Company  of  Texas.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

S.  P.  Ross  and  Sam  R.  Scott,  both  of  Waco,  Tex.,  for  plaintiff  in 
error. 

A.  L.  Curtis,  of  Belton,  Tex.,  and  Winboum  Pearce,  of  Temple, 
Tex.,  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  [1]  Defendant  in  error,  plaintiff  below, 
alleged  injuries  resulting  from  a  failure  of  defendant  railway  company 
to  comply  with  the  Safety  Appliance  Act  of  Congress  (Act  March  2, 
1893,  c.  196,  27  Stat  531  [Comp.  St.  §§  8605-8612]).  Issue  is  made 
as  to  the  applicability  of  the  act.  If  the  company's  line  was  an  in- 
terstate highway,  and  as  such  used  in  interstate  commerce,  the  com- 
pany is  liable  for  injuries  resulting  from  a  failure  to  furnish  the 
character  of  equipment  rel|uired  by  the  act.  It  was  agreed  by  the 
parties: 

That  at  all  times  mentioned  In  plalntUTs  petition,  and  for  many  years  pre- 
vious thereto,  the  St  Louis  Southwestern  Railway  Company  was  a  Texas 
corporation,  with  Its  line  extending  from  Texarkana,  Tex.,  to  Waco,  Tex.,  so 
far  as  this  suit  Is  concerned.  That  as  such  railroad.  In  the  operation  of  Its 
business  as  a  common  carrier.  It  handled  and  hauled  over  its  line  Interstate 
commerce  when  tendered  to  it  for  that  purpose.  It  is  not  agreed,  however, 
that  the  particular  car  in  question,  or  any  car  in  connection  with  the  train 
in  which  it  was  moving,  was  carrying  Interstate  commerce  at  the  time  of  the 
plaintiff's  Injury;  and  it  is  not  agreed  that  plaintiff  was  employed  by  the 
defendant  in  Interstate  conjmerce  at  that  time. 

[2]  The  plaintiff  in  error,  as  all  railroad  companies  in  Texas  (with 
exceptions),  is  a  Texas  corporation,  with  authority  to  connect  at  the 
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State  line  with  other  railroads.  These  railroads  within  the  state  are 
connected  up  with  the  other  railroads  of  the  country,  and  constitute 
with  them  the  interstate  system  of  railroads,  upon  whidi  the  bu9c 
of  the  interstate  transportation  is  conducted.  Possibly  the  stipula- 
tion quoted  above, is  not  as  broad  as  the  facts  judicially  known,  but 
enough  appears  from  the  agreement  to  establish  the  interstate  charac- 
ter of  the  defendant  company's  line.  That  the  particular  cars,  not 
properly  equipped,  may  not  have  been  at  the  time  engaged  in  inter- 
state commerce,  is  immaterial.  Southern  Ry.  Co.  v.  United  States, 
222  U.  S.  20,  32  Sup.  Ct.  2,  56  L.  Ed.  72;  T.  &  P.  Ry.  Co.  v.  Rigs- 
by,  241  U.  S.  33,  36  Sup.  Ct.  482,  60  L.  Ed.  874. 

The  charge  of  the  court,  together  with  special  charges  given  at  the 
request  of  defendant,  fully  and  correctly  gives  the  applicable  law. 

The  Judgment  is  affirmed. 


S.  STEBKAU  ft  CO.,  Inc.,  v.  QEOKOB  BOROFE2LDT  &  Oa 
(District  Court,  &  D.  New  York.    December  18,  191&) 

1.  Patents  «=»35 — Bvidsncx  of  Invbhtion — Cohmebciai.  Success. 

Where  commercial  success  may  be  accounted  for  on  other  grounds,  and 
the  patent  In  suit  plays  either  no  part  or  an  Inferior  part  In  attalnlnt 
snch  saccees,  a  court  mnst  be  cautious  in  f^l-vlng  it  weight  in  aid  of  tlie 
patent,  or  a  broad  construction  of  its  claims. 

2.  Patents  «=>328 — Validitt  and  Infbinoemint — Aixohol  LiAicp. 

The  »aU  patents.  No.  1,222,671,  for  a  container,  and  No.  1,237,453,  for 
a  combined  lamp  and  stand,  both  relating  to  lamps  for  burning  solid 
alcohol  held  void  for  lack  of  invention ;  also  held  not  Infringed,  if  con- 
ceded validity.  • 

In  Equity.  Suit  by  S.  Stemau  &  Co.,  Incorporated,  against  George 
Borgfeldt  &  Co.,  for  infringement  of  the  Ball  patents,  Nos.  1,222,571 
and  1,237,453.    Decree  for  defendant. 

J.  Edgar  ?ull  and  John  Robert  Taylor,  both  of  New  York  City, 
for  plaintiff. 

Briesen  &  Schrenk,  of  New  York  City  (Hans  v.  Briesen  and  Fred 
A.  Klein,  both  of  New  York  City,  of  counsel),  for  defendant. 

MAYER,  District  Judge.  The  importance  of  the  controversy,  in 
respect  of  the  patents  in  suit;  lies  in  the  remarkable  commercial  prog- 
ress in  the  sale  of  containers  and  stands  for  solid  alcohol.  The  pat- 
ent features  of  the  case  are  simple  enough,  and,  but  for  an  attractive 
commercial  field,  would  probably  invoke  little  attention.  This  com- 
mercial prt^ess,  however,  properly  requires  a  careful  consideration 
of  the  subject-matter  so  tiiat  it  may  be  understood  that  the  result 
in  this  case  is  not  arrived  at  merely  because,  on  first  glance,  the  pat- 
ents are  simple. 

Plaintiff  and  defendant  sell  solidified  alcohol  to  the  public  in  con- 
venient containers,  which  are  fitted  into  or  engaged  with  stands. 
These  cans  or  containers  are  extensively  used  by  the  public  for 
cooking  or  heating  purposes,  and  thus  furnish  a  small,  compact,  and 
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inexpensive  means  for  those  of  the  public  who,  for  one  purpose  or 
another,  wish  to  avoid  the  employment  of  mcn-e  expensive  or  elabo- 
rate heating  devices. 

Prior  to  the  time  plaintiff  embarked  on  this  line  of  business,  solid 
alcohol  was  well  known  as  a  fuel,  certainly  as  far  back  as  1898.  About 
1901-1903,  one  Rossmann  imported  from  abroad  solid  alcohol  and  a 
stove  therefor,  and  attempted  to  exploit  these  articles  cwnmercially, 
but  was  not  successful.  The  information  as  to  his  efforts  is  not 
sufficiently  full  to  determine  why  he  failed.  His  failure  may  have 
been  due  to  lack  of  capital,  or  to  an  imperfect  device,  or  to  the  fact 
that  the  public  had  not  as  yet  become  educated  to  the  use  of  solid 
alcohol. 

In  April,  1913,  a  concern  known  as  the  Lava  Heater  Manufactur- 
ing Company  placed  upon  the  market  a  patent  heater  together  with  a 
solid  alcohol.  A  substantial  stun  of  money  was  spent  for  advertising 
this  product,  and  in  the  fall  of  1913  the  business  was  taken  over  by 
the  Ellenem  Company  upon  a  royalty  hasis.  This  last-named  com- 
pany manufactured  and  sold  the  heater  and  fuel,  and  conducted  ^ 
substantial  advertising  and  publicity  campaign.  The  heater  remained 
on  the  market  from  the  spring  of  1913  until  the  summer  of  1915. 
Shortly  after  the  Lava  heater  was  introduced  connnercially,  a  device, 
with  accompanying  outfit,  known  as  the  "Home  and  Camp  Cooker," 
was  placed  on  the  market  in  1913  or  1914  by  a  concern  which  orig- 
inally acted  as  sales  agent  for  the  Lava  heater.  Plaintiff  entered  the 
field  in  1914,  and  soon  captured  the  market  as  against  the  Lava  heat- 
er and  the  "Home  and  Camp  Cooker"  device.  Plaintiff  first  put  out 
a  single  outfit,  comprising  a  collapsible  wire  stand,  a  plain  round  can 
of  solid  alcohol,  and  a  small  tin  boiler.  This  outfit  sold  for  50  cents. 
From  this  starting  point  plaintiff  has  developed  its  business  to  an  ex- 
traordinary extent. 

In  examining,  however,  the  history  of  plaintiff's  efforts,  it  must  be 
noted  that  while  the  plaintiff  was  still  using  jAam  cans — that  is  to  say, 
cans  without  grooves — ^it  sold  well  over  a  million  of  such  cans.  For  a 
new  venture,  the  plaintiff's  solid  alcohol  business  was  a  success  practi- 
cally from  the  start,  and  while  the  business  of  plaintiff  has  grown 
substantially  as  time  has  gone  on  and  progress  has  been  contempo- 
raneous with  changes  in  the  form  in  which  its  solid  alcohol  was  mar- 
keted, yet  the  case  is  not  one  where  it  can  be  said  that  plaintiff's  com- 
mercial success  has  necessarily  been  \  due  to  the  later  device  or  form 
in  which  this  solid  alcohol  has  been  placed  before  the  public. 

[1]  From  the  evidence  it  is  apparent  that  Mr.  Stemau  and  Mr. 
Strassburger,  of  plaintiff  company,  were  men  of  marked  business 
ability.  They  appreciated  the  possibilities  of  solid  alcohol,  and, 
through  competent  manufacturing  methods  and  able  salesmanship, 
have  made  their  goods  known  practically  throughout  the  country. 
The  rule  that  commercial  success  will  be  resorted  to  as  an  aid  in 
resolving  doubt  as  to  patentability,  and  also  will  be  considered  in  con- 
nection with  a  liberal  or  narrow  construction  of  claims,  has  been  con- 
stantly growing  in  favor.  When  availed  of  in  cases  of  simple  inven- 
tion, me  rule  often  proves  of  value ;  but  in  every  case  it  is  vital  that 
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the  court  must  be  satisfied  that  the  ccMnniercial  success  can  be  direct- 
ly traced  to  tiie  employment  of  the  device  of  the  patent.  It  may 
very  well  be  that  extensive  and  good  advertising  and  good  salesman- 
ship may  contribute  to  the  result,  and  yet  not  prevent  the  conclusion 
that  the  commercial  success  is  due  to  the  exploitation  of  articles  made 
under  the  patent  in  suit.  Where,  however,  the  commercial  success 
may  be  wdl  accounted  for  on  other  grounds,  and  the  patent  in  suit 
plays  either  no  part  or  an  inferior  part  in  attaining  such  success,  then 
the  court  must  be  cautious  not  to  be  misled  by  what  might  seem  pri- 
ma facie  to  be  commercial  utility. 

If,  for  the  purpose  of  illustration,  plaintiff's  ability  in  marketing  the 
goods  and  the  education  of  the  public  to  the  use  of  solid  alcohol  were 
laid  aside,  yet  in  this  case  the  large  previous  success  in  marketing 
a  comparatively  new  article  with  tihe  plain  or  ungrooved  containen 
negatives  the  idea  that  commercial  success  can  be  resorted  to  either 
in  aid  of  the  patent  or  of  a  broad  interpretation  of  the  claims. 

We  come,  thus,  to  a  consideration  of  the  patents  for  what  thw 
set  forth  in  the  grant,  tested,  in  addition,  by  the  disclosures  of  the 
prior  art. 

The  groove  patent: 

"This  lnventlon,'\tbe  patentee  stated,  "relates  to  Improvements  In  con- 
tainers or  stoves  for  ctmtalnlng  and  burning  solid  fuel  and  Iiaa  for  Its  ob- 
jects: 

"First  To  combine  a  stove  and  contnlner,  said  container  being  adapted  to 
'  be  used  in  different  situations  with  stands  or  supports. 

"Second.  To  reduce  the  expense  of  manufacture. 

"Third.  To  prevent  leakage  due  to  expansion  or  contraction  of  the  contents 
of  the  lamp." 

And  he  claimed : 

"As  a  new  artlde  of  manufacture,  a  container  adapted  to  carry  a  fnel 
and  to  be  detachably  secured  to  a  suitable  holder  to  constitute  therewith  a 
lamp,  said  container  being  formed  of  a  material  and  constructed  to  resLct 
damage  thereof  by  heat,  and  a  cover  for  normally  Indosing  tlie  contents  of 
the  container,  adapted  to  be  opened  to  expose  a  flame  opening,  the  body  ot 
the  container  being  contoured  to  present  approximately  longitudinally  dis- 
posed internal  and  external  relatively  raised  and  depressed  portions,  adapted 
to  allow  for  expansion  and  contraction  and  constituting  In  part  lurider  en- 
gaging means." 

The  testimony  excludes  the  argument  that  there  is  any  merit  in 
the  provision  in  reference  to  the  adaptation  "to  allow  for  expansion 
and  contraction."  Simply  stated,  then,  what  the  patent  is  for  is  a 
series  of  grooves  whose  purpose  is  to  engage  in  safe  and  locking 
manner  with  a  stand. 

It  may  very  well  be  that  to  make  such  grooves  in  suitable  manner 
requires  the  skill  of  a  capable  mechanic  or  artisan  in  the  course  of 
actual  manufacture;  but,  obviously,  patentability  is  not  concerned 
with  skill  of  that  character.  It  seems  to  me  hardly  necessary  to  re- 
sort to  the  prior  art  to  hold  that  the  depression  in  a  container  taking 
the  form  of  a  groove,  does  not  involve  inventive  thought.  Once  the 
desire  is  presented  to  fit  an  article  to  another,  it  is,  in  my  opinion, 
a  very  natural  and  easy  step  for  a  man  to  conclude  to  make  grooves 
so  positioned  that  they  will  fit  with  the  device  sought  to  be  engaged. 
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Indeed,  I  gather  from  the  testimony  of  Mr.  Ball,  the  alleged  in- 
ventor, who  is  skilled  in  arts  having  to  do  with  small  appliances,  that 
lie  found  no  great  difficulty  in  solving  what  is  called  a  problem.  It 
is  sufficient  to  refer  to  Eichelkraut,  No.  1,050,113,  and  Hanim,  No. 
1,079,124,  to  demonstrate  how  little  possibilit)!  tiiere  was  of  invention, 
if,  indeed,  it  can  be  said  that  invention  may  be  predicated  upon  a 
patent  of  this  character.  In  any  event,  the  very  most  to  which  plain- 
tiff would  be  entitled  would  be  the  precise  groove  found  in  its  con- 
tainer, and  that  precise  groove  is  not  infringed.  I  think,  however, 
it  is  desirable  not  to  be  doubtful  on  the  p<Mnt,  and  therefore  I  hold 
the  patent  void  for  lack  of  invention. 

The  combination  patent: 

"My  Invention,"  tbe  patentee  stated,  '^relates  to  a  collapsible  stand  and  a 
lamp  supported  thereby,  and  lias  lor  Ita  objects  to  produce  a  device  whereby — 

"First.  The  lamp  will  be  prevented  from  turning  in  the  stand. 

"Second.  Tbe  stand  will  be  prevented  from  being  collapsed  when  the 
lamp  is  in  position ;  and 

"Third.  The  lamp  will  always  be  properly  seated  In  the  stand." 

And  he  claimed: 

"1.  ▲  lamp  comprising  a  body  with  contracted  parts  perpendicular  to  Its 
base  in  several  places,  in  combination  with  a  stand  having  a  plurality  ot 
pivoted  legs  engaging  with  such  contracted  parts,  whereby  sold  stand  is  pre- 
vented from  collapsing  by  the  engagement  of  the  legs  vrith  such  contracted 
parts.    •     •    • 

"3.  A  lamp  of  cylindrical  shape  having  a  plurality  of  vertical  grooves  in  Its 
exterior  surface,  in  combination  with  a  stand  having  members  extending  above 
the  lamp  and  provided  with  inwardly  projecting  portions  so  separated  that 
there  is  a  separating  space  less  than  the  greatest  diameter  of  the  lamp  and  of 
greater  diameter  than  the  diameter  of  the  lamp  at  the  bases  of  the  grooves, 
whereby  when  the  lamp  and  stand  are  assembled  said  portion  will  engage 
with  the  bottom  of  the  lamp  and  prevent  proi^er  positioning  of  the  lamp  until 
the  grooves  and  inwardly  projecting  iwrtions  are  brought  into  alinement." 

Before  considering  the  question  of  patentability,  it  may  be  pointed 
out  that  defendant's  grooved  can,  in  combination  with  defendant's 
stand,  admittedly  does  not  infringe,  nor  can  infringement  be  charged 
against  defendant's  grooved  can,  when  used  with  the  so-called  Nel- 
son stand,  which  plaintiff  formerly  used. 

Prior  to  the  applications  for  the  patents  in  suit,  plaintiff  was  man- 
ufacturing and  successfully  selling  stands  of  the  type  shown  in  the 
Nelson  patent.  No.  1,096,185,  granted  May  12,  1914,  which  consisted 
of  the  identical  stand  shown  in  the  combination  patent  here  under 
consideration.    Nelson  provided,  inter  alia: 

"When  in  place,  the  lamp  wiU  rest  upon  the  base  1  and  will  be  encom- 
passed by  three  legs,  the  curved  middle  portions  ot  the  legs  engaging  with  the 
body  of  the  lamp." 

The  allied  inventor.  Ball,  therefore,  must  be  presumed  to  have 
had  before  him  the  Nelson  stand,  with  the  information  as  to  the  lo- 
cation of  the  engaging  point  to  be  utilized  when  a  container  would 
be  placed  in  the  stand. 

'The  patent  to  Eichelkraut,  No.  1,050,113,  granted  January  14, 
1913,  was  for  a  portable  and  collapsible  stand  for  spirit  stoves.    £i- 
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cheBcraut  had  pointed  out  that  the  can  should  be  provided  vifh  grooves 
adapted  to  fit  over  the'  edges  of  the  stand  members  a  and  b.  (See 
lines  65  et  seq.  of  Eichelkraut  patent.) 

The  appropriate  relation  of  a  groove  container  with  a  stand  such 
as  Nelson  disclosed,  could,  in  my  opinion,  be  worked  out  by  a  man 
skilled  in  the  art,  even  though  the  Eichelkraut  patent  had  never  ex- 
isted.   Plaintiff  insists  that  Ball — 

"was  the  first  to  make  a  collapsible  stand  and  container  In  wlilcb  tlie  con- 
tainer iB  the  sole  means  of  locking  the  legs  of  the  stand  against  collapsing  and 
In  which  It  is  absolutely  impossible  to  use  the  container  tor  heating  porposes 
without  locking  the  legs  against  collapsing." 

While  it  may  be  said  that  the  present  so-called  Stemau  can  and 
stands  accomplished  this  result  in  an  admirable  way,  yet  the  thought 
was  practically  and  fully  exemplified  in  the  combination  of  the  Nel- 
son stand  with  a  plain  ungrooved  can. 

The  fact  that  the  Ball  combination  patent  may  woric  out  so  as 
to  produce  a  better  device  does  not  impart  to  the  Ball  patent  the  high 
character  of  invention.  Other  patents,  perhaps,  might  be  referred  to ; 
but  I  think  enough  of  the  prior  art  has  been  mentioned  to  satisfy 
the  requirements  of  the  case. 

I  have  passed  by  the  question  of  double  patenting,  because  unnec- 
essary to  consider,  in  view  of  the  conclusion  as  to  the  question  of 
patentability. 

It  is  of  some  materiality  in  the  case  that,  as  the  Stemau  stands 
are  now  constructed,  it  would  be  impossible  for  the  public  to  utilize, 
in  Stemau  stands,  plain  cans  containing  solid  alcohol  bought  from 
other  manufacturers.  The  effect  is  really  to  delimit  the  use  by  the 
public  of  solid  alcohol  put  up  in  the  ordinary  and  well-known  way. 

Before  invention  can  be  accorded  to  this  combination  patent  in  sudi 
circumstances,  it  must  be  entirely  clear  that  the  inventive  thought  is 
present,  and  expressed  and  duly  claimed.  It  is  immaterial  that,  as 
one  of  the  results,  the  defendant  may  enter  more  fully- into  compe- 
tition with  plaintiff,  especially  in  respect  of  what  are  known  in  the 
trade  as  the  refills,  viz.  the  cans  containing  the  solid  alcohol. 

The  case  really  belot^[s,  not  in  the  domain  of  the  patent  law,  but 
in  the  broad  field  of  competitive  business.  So  far  as  the  devices 
here  employed  are  concerned,  the  battle  for  supremacy  must  be  won, 
not  with  the  powerful  aid  of  patent  control,  but  by  superiority  of 
product  and  business  ability  in  competitive  effort  for  the  favor  and 
patronage  of  the  public. 

As  thus  the  combination  patent  is  held  void  for  want  of  invention, 
the  bill  is  dismissed,  with  costs. 


Digitized  by 


Google 


LUTEN  T.  AliLBN  587 

LUTBN  T.  ALIiBN:  et  aL 

(District  Oonrt,  D.  Kansas,  First  Division.    S^ebroary  2T,  1918.) 

Na  196-N. 

1.  PATEin-S  «=a313 — SVTtB  VOB  iNnONOKlCBm^DlSKIBaAI.  OF  BXLL. 

When,  from  facts  of  which  a  court  must  take  judicial  notice,  a  claim- 
ed invention  is  not  patentable,  or  when  want  of  Invention  is  apparent  on 
the  face  of  the  patent,  a  bill  for  infrlngem^it  based  thereon  most  be 
dismissed. 

2.  Etiderce  <3=»5(1),  9 — Suits  fob  Infbinqemert-^ttdiolax.  Notice. 

In  an  Infringement  suit,  the  co<nrt  wUl  take  Judicial  notice  of  (1)  all 
matters  of  general  sdentlflc  knowledge;  (2)  all  matters  In  common  use, 
and  all  matters  of  common  knowledge;  (3)  such  mechanical  devices  as 
are  of  common  knowledge  among  all;  and  (4)  the  nature  of  a  patented 
Invention. 

3.  Patents  ^=3328 — Invention— Method  of  RxiNFOBOiNa  Conobete  Bbidoes. 

The  Luten  patent,  No.  818,386,  fOr  method  of  leinfordng  concrete  arch- 
es in  bridges,  held  void  for  lade  of  invention,  as  disclosing  merely  a 
change  of  place  of  old  elements  in  combination,  producing  perhaps  a 
better,  but  not  a  new,  result,  and  involving  only  the  ordinary  skill  of 
the  me<dianla 

In  Equity,  Suit  by  Daniel  B.  Luten  against  Arthur  E.  Alien,  Wil- 
liam S.  Fulton,  and  Arthur  E.  Allen  and  .William  S.  Fulton,  partners 
doing  business  as  Allen  &  Fulton.  On  motion  to  dismiss  bill.  Mo- 
tion granted. 

Vermilion,  Evans,  Carey  &  LiUiston,  of  Wichita,  Kan.,  for  com- 
plainant. 

S.  M.  Brewster,  Atty.  Gen.,  S.  N.  Hawkes,  Asst.  Atty.  Gen.,  and 
Robert  Garver,  Co.  Atty.,  of  Topeka,  Kan.,  for  respondent. 

POLLOCK,  District  Judge.  This  is  a  suit  by  Daniel  B.  Luten  to 
restrain  the  infringement  of  one  of  his  many  letters  patent  procured 
on  the  method  of  reinforcing  concrete  work  employed  in  the  construc- 
tion of  bridges,  culverts,  etc.,  and  for  an  accounting.  The  letters 
patent  involved  in  this  suit  are  numbered  818,386,  issued  April  17, 
1906.  While  the  patent  contains  seven  claims  in  all,  but  two  of  said 
claims,  numbered  1  and  7,  are  involved  in  tfiis  controversy.  These 
claims  read  as  follows: 

"1.  An  arch  having  imbedded  therein  a  plurality  of  tension  members  pass- 
ing alternately  across  the  rib,  said  members  being  low  at  the  crown  and 
high  at  the  haunches,  and  eadi  of  said  members  passing  across  the  rib  at 
different  longitudinal  points  from  the  others,  substantially  as  described." 

"7.  An  arch  having  imbedded  therein  rods,  bars,  or  other  tension  members 
In  two  or  more  series,  following  one  face  of  the  arch  rib,  thence  across  and 
following  the  other  face  of  the  rib;  the  points  of  crossing  for  the  different 
series  being  angularly  or  laterally  dl^laced  with  respect  to  each  other,  sub- 
stantially as  described." 

The  structure  alleged  to  be  an  infringement  of  these  claims  was  a 
bridge  erected  by  defendants  for  Shawnee  county,  this  state,  known  as 
"Joss  Bridge,"  over  Vassar  creek,  in  said  county. 

Defendants  have  appeared,  and  move  to  dismiss  the  bill  for  want 
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of  equity  appearing  on  the  face  of  the  record,  arising  out  of  the  aver- 
ments of  the  bill  itself,  together  with  the  exhibits  attached  thereto 
or  filed  the,rewith,  coupled  with  the  information  gained  from  that  com- 
mon knowledge  of  which  courts  will  take  judicial  notice. 

As  this  is  but  one  of  the  many  suits  instituted  in  this  court  by  plain- 
tiff on  patents  involving  like  or  similar  matters,  I  am  aided  by  volu- 
minous printed  briefs  covering  the  entire  range  of  the  subject-matter. 
The  sole  controversy  here  presented  is :  Does  the  bill  show  the  claims 
of  the  patent  invalid  for  want  of  invention  at  the  times  the  patent 
was  applied  for  and  issued? 

It  is  to  be  noted  from  a  reading,  both  claims  of  the  patent  involved 
pertain  to  the  manner  of  reinforcing  a  concrete  arch  employed  in  the 
structure.  The  employment  of  arches  of  all  kinds  and  natures  for 
the  purpose  of  thereby  strengthening  suspended  portions  of  struc- 
tures in  compression  was  well  known  by  all  men  and  successfully 
used  by  the  ancients,  and  at  all  times  since.  This  is  not  disputed. 
Hence,  nothing  whatever  new  or  novel  in  the  employment  of  mate- 
rials in  construction  or  formation  of  an  arch  for  the  purpose  of  carry- 
ing weight  in  suspension  is  or  can  be  claimed  by  plaintiff. 

Again,  the  use  of  concrete  as  a  building  material  was  well  known 
in  the  -art  of  building  ages  before  the  adoption  or  use  by  plaintiff  in 
his  work  of  building  done  under  his  patents.  Hence,  nothing  can  be 
claimed  by  plaintiff  as  new  or  original  in  the  quality  of  concrete,  the 
ease  with  which  it  separates  on  low  tension,  or  its  ability  to  with- 
stand extreme  compression. 

Again,  the  practice  of  employing  in  all  forms  steel  or  other  metal 
rods,  bars,  strands,  ropes,  strips,  woven  mats,  etc.,  in  the  reinforce- 
ment of  concrete  used  in  buildings  of  all  kinds  and  character,  for 
the  purpose  of  preventing  its  separation  when  subjected  to  a  pulling 
or  tension  force,  was  also  well  known  to  the  trade  and  in  the  art 
of  building  long  before  the  same  was  conceived  or  employed  by  plain- 
tiff. 

The  only  question  here  presented  is  this :  Was  the  idea  of  the  plain- 
tiff in  the  employment  of  the  form  of  a  well-known  figure  (an  arch) 
in  the  work  of  bridge  construction,  in  the  doing  of  which  work  a 
well-known  and  well-understood  combination  of  materials,  concrete 
in  conjunction  with  reinforcing  steel  rods,  an  original  and  patentable 
method  of  construction  arising  solely  from  the  fact  the  manner  of  the 
use  made  of  the  materials  in  combination  produced  a  stronger  struc- 
ture, hence  the  better  adapted  to  the  purpose  of  canying  a  load,  in- 
cluding its  own  weight,  than  was  the  manner  of  combination  of  said 
materials  by  others  long  before  employed  in  the  work  ? 

Now,  I  take  it  all  matters  of  general  scientific  knowledge,  such  as 
arise  out  of  the  science  of  mathematics,  the  operation  of  natural  laws, 
and  other  such  matters,  are  comprehoided  within  that  class  of  facts  of 
which  courts  will  take  judicial  cognizance,  when  attenticm  is  thereto  di- 
rected. From  which  it  follows,  if  it  may  be  said  the  claims  in  the 
patent  here  in  controversy  are  invalid  for  want  of  invention,  the  court 
should  sustain  the  motion  to  dismiss  the  bill,  and  obviate  the  neces- 
sity of  incurring  the  expense  and  performing  the  labor  of  takii^ 
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proofs.  Brovra  et  al.  v.  Piper,  91  U.  S.  37,  23  1,.  Ed.  200;  Slawson 
V.  Grand  Street  R.  R.  Co.,  107  U.  S.  649,  2  Sup.  Ct  663,  27  L.  Ed. 
576. 

Hence,  the  decision  of  the  motion  presented  involves  two  questions : 
(1)  Of  what  do  courts  take  judicial  knowledge?  (2)  What  constitutes 
invention,  in  such  sense  as  to  uphold  a  claim  of  patent? 

[1]  When  these  questions  are  answered,  and  the  answers  are  ap- 
plied to  the  claims  of  the  patent  in  controversy,  such  application  must 
determine  the  question  raised  by  the  motion;  for  it  is  quite  well  set- 
tled, when  from  the  facts  of  which  a  court  must  take  judicial  notice 
a  claimed  invention  is  not  patentable,  a  bill  based  on  such  patent  must 
be  dismissed,  or,  when  want  of  Invention  is  apparent  on  the  face  of 
the  letters  patent  granted,  the  patent  must  be  declared  void  and  non- 
enforceable,  notwithstanding  tiie  fact  of  its  having  been  granted. 
Slawson  v.  Grand  Street  R.  R.  Co.,  supra ;  Torrent  Co.  v.  Rodgers, 
112  U.  S.  659,  5  Sup.  Ct.  501,  28  L.  Ed.  872;  Kaolatype  Engraving 
Co.  v.  Hoke  (C.  C.)  30  Fed.  444;  West  v.  Rae  (C.  C.)  33  Fed.  45. 

[2]  Now,  it  seems  from  authority  courts  will  take  judicial  notice 
of  the  following,  among  other  matters:  (1)  All  matters  of  general 
scientific  knowledge  (Brown  et  al.  v.  Piper,  supra ;  Slawson  v.  Grand 
Street  R.  R.  Co.,  supra);  (2)  of  all  matters  in  common  use  and  all 
matters  of  common  knowledge  (King  v.  Gallun,  109  U.  S.  99,  3  Sup. 
Ct.  85,  27  L.  Ed.  870;  Terhune  v.  Phillips,  99  U.  S.  592,  25  L.  Ed. 
293) ;  (3)  of  such  mechanical  devices  as  are  of  common  knowledge 
among  all  (Aron  v.  Manhattan  Ry.  Co.  [C.  C]  26  Fed.  314;  Knapp 
V.  Benedict  [C.  C]  26  Fed.  627) ;  (4)  of  the  nature  of  a  patented  in- 
vention (Kaolatype  Engraving  Co.  v.  Hoke,  supra ;  Slawson  v.  Grand 
Street  R.  R.  Co.,  supra). 

Mr.  Robinson  in  his  work  on  Patents  (section  77),  says : 

"Every  Invention  contains  two  elements:  (1)  An  Idea  conceived  by  the  In- 
ventor; (2)  an  application  of  that  Idea  to  the  production  of  a  practical  re- 
sult. Neither  of  these  elements  Is  alone  sufficient.  An  unapplied  Idea  Is  not 
an  Invention.  The  application  of  an  Idea,  not  orl^nal  with  the  i)erson  who 
appUed  it,  Is  not  an  Invention.  The  Inventive  act  In  reality  consists  of  two 
acts — one  mental,  the  conception  of  an  idea;  the  other  manual,  the  reduc- 
tion of  that  idea  to  practice." 

In  Fuller  v.  Yentzer,  94  U.  S.  288,  24  L.  Ed.  103,  Mr.  Justice 
Clifford,  delivering  the  opinion  of  the  court,  says : 

"Valid  letters  patent  undoubtedly  may  be  granted  for  an  Invention  which 
consists  entirely  in  a  new  combination  of  old  elements  or  ingredients,  pro- 
vided it  appears  that  the  new  combination  of  the  ingredients  produces  a 
new  and  useful  result." 

In  Smith  v.  Nichols,  88  U.  S.  (21  Wall.)  112,  22  L.  Ed.  566,  it  is 
said: 

"A  mere  carrying  forward,  or  new  or  more  extended  application,  of  the' 
orlgmal  thought,  a  change  only  In  form,  proportions,  or  degree,  the  substitu- 
tion of  equivalents,  doing  substantially  the  same  thing  In  the  same  way,  by 
substantially  the  same  means,  with  better  results,  is  not  such  invention  as 
will  sustain  a  patent." 

In  Penn.  Railroad  v.  Locomotive  Truck  Co.,  110  U.  S.  490,  4  Sup. 
Ct.  220,  28  L.  Ed.  222,  it  is  s^d: 
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"The  apt)llcatlon  of  an  old  process  or  madiine  to  a  similar  or  analogoos 
subject,  with  no  change  In  the  manner  of  application,  and  no  resnlt  snbstan* 
tially  distinct  In  its  natrare,  will  not  sustain  a  paliait,  even  If  tbe  new  fbna 
of  result  has  not  before  been  contemplated." 

In  Phillips  V.  Detroit,  111  U.  S.  604,  4  Sup.  Ct.  580,  28  L.  Ed.  532, 
it  is  said: 

"No  invention  was  required  for  the  construction  of  the  pavement  described 
In  the  patent,  and  that  It  demanded  only  ordinary  mechanical  skill  and  judg- 
ment, and  but  a  small  degree  of  eitfaMr." 

In  keckendorfer  v.  Faber,  92  U.  S.  347,  23  L.  Ed.  719,  it  is  said: 

"Tbe  law  requires  more  than  a  diange  of  form,  or  JuztapositloD.  of  parts, 
or  of  the  external  arrangement  of  things,  or  of  the  order  in  whi<di  they  are 
used,  to  give  patentability." 

In  HoUister  v.  Benedict  Manufacturing  Co.,  113  U.  S.  59,  5  Sup. 
Ct.  717,  28  L.  Ed.  901,  it  is  said: 

"All  that  remains  to  constitute  the  invention  seems  to  us  not  to  spring 
from  that  intuitive  faculty  of  the  mind,  put  forth  In  the  search  for  new  re- 
sults, or  new  methods,  creating  what  t^d  not  before  existed,  or  bringing  to 
light  what  lay  hidden  from  vision,  but,  on  tbe  other  hand,  to  be  the  sugges- 
tion of  that  common  experience,  which  arose  spontaneously  and  by  a  neces- 
sity of  human  reasoning,  in  the  minds  of  those  who  had  become  acquainted 
with  the  circumstances  with  which  they  had  to  deal." 

In  Wollensak  v.  Sargent,  151  U.  S.  221,  14  Sup.  Ct  291,  38  L. 
Ed.  137,  it  is  said: 

"The  novelty  mast  be  a  novelty  in  tbe  means  or  mechanical  device^  and 
not  in  tbe  use  to  which  the  combination  Is  put" 

In  Spirella  Co.  v.  Nubone  Corset  Co.,  216  Fed.  898,  133  C.  C.  A. 
102,  it  is  said: 

"The  simple  carrying  forward  of  the  old  idea,  and  doing  what  has  been 
done  before  in  substantially  tbe  same  way,  but  with  possible  better  lesolis, 
is  a  change  not  involving  invention."  Richards  v.  Chase  Edevator  Co.,  15S 
U.  S.  299,  15  Sup.  Ct  831,  39  Ll  Ed.  991 :  Keureuther  v.  Mineral  Point  ffloc 
Co.,  179  Ffed.  860,  108  O.  O.  A.  836. 

In  Siemund  v.  Enderlin  (D.  C.)  206  Fed.  283,  it  is  said : 
"Nor  can  it  be  held  that  an  arrangement  of  ^b»  parts  of  a  device  (described 
in  prior  patents  and  used  for  a  purpose  and  in  a  way  shown  in  those  patents, 
but,  coupled  with  the  skill  of  ttie  (q)erator,  made  to  be  effective  only  under 
certain  conditions,  which  will  produce  results  desirable  under  certain  dr- 
cuinstances)  can  be  patentable  as  a  new  invention,  when  the  earlier  patents 
show  both  an  understanding  of  the  ix>sslblllty  of  these  results,  the  existence 
of  such  an  arrangement  of  parts  and  of  tbe  conditions  produced,  together 
with  an  understanding  of  what  is  necessary  toe  a  skilled  operator  to  get  these 
results,  even  though  the  reason  assigned,  or  tbe  explanatton  of  the  cause  of 
the  results  themselves,  be  mistakenly  stated  and  attributed  to  incorrect  fac- 
tors or  parts  in  doing  the  work.  *  •  •  Nor  is  mere  adjustment  patenta- 
ble.'' 

In  American  Laundry  M.  Mfg.  Co.  v.  Troy  Laundry  M,  Co.  (C 
C.)  171  Fed.  870: 

"If  ordinary  mechanical  skill  is  adequate  to  make  the  selection  and  union, 
or  combination,  and  no  new  idea  is  Involved  In  the  process,  there  Is  no  pat- 
entable invention,  however  great  the  ln4>n)vemeut.'' 
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[3]  Now,  is  4e  question  presented  as  to  the  best  method  or  man- 
ner of  placing  steel  bars  or  rods  in  reinforcing  concrete  arch,  to  give 
it  strength  to  support  weight,  one  capable  of  being  definitely  and  cer- 
tainly solved  by  the  application  thereto  of  well-known  scientific  prin- 
ciples, or  must  sudi  question  be  worked  out  from  experimental  tests, 
involving  many  changes  in  manner  and  form  of  employment,  until  a 
happy  (the  best)  form  is  chanced  upon  or  discovered  by  the  creative 
power  of  the  mind,  as  contradistinguished  from  its  ability  to  under- 
stand well-known  and  settled  scientific  principles  ? 

From  a  study  of  the  authorities  I  am  of  the  opinion  all  the  claims  of 
the  patent  involved  in  this  case  disclose  is  a  mere  change  of  place  of 
old  elements  in  combination,  producing  perhaps  a  better,  but  in  no 
sense  a  new,  result;  further,  that  any  mechanic  of  ordinary  skill  in 
the  doing  of  the  woric  would  have  developed  the  method  employed 
fromout  his  understanding  of  such  matters  and  in  .dealing  with  them. 
If  this  be  true,  as  has  been  seen  from  the  authorities  above  cited,  the 
claims  to  the  patent  in  dispute  are  invalid,  and  confer  no  monopoly 
of  right  in  use  upon  the  plaintiff,  and  the  motion  to  dismiss  must  be 
sustained. 

It  is  so  ordered, 


LUTBN  V.  XOUNO  et  aL 

(District  Coturt,  D.  Kansas,  rirst  Division.    February  27,  1018.) 

No.  197-N. 

Patents  €=3328 — Iwvkntion— Method  of  Rbinfoboino  Oonceete  Bbidoss. 
The  Luten   patent,   No.   863,203,   for  method  of  reinforcing  concrete 
arches  in  bridges,  held  void  tor  lack  of  invention. 

In  Equity.  Suit  by  Daniel  B,  Luten  against  Joseph  W.  Young  and 
others.    On  motion  to  dismiss  bill.    Motion  granted. 

Vermilion,  Evans,  Carey  &  Lilliston,  of  Wichita,  Kan.,  for  com- 
plainant 

S.  M.  Brewster,  Atty.  Gen.,  S.  N.  Hawkes,  Asst.  Atty.  Gen.,  and 
Robert  Garver,  Co.  Atty.,  of  Topeka,  Kan.,  for  respondents. 

POIyLOCK,  District  Judge.  This  is  a  suit,  brought  for  the  in- 
fringement of  patent  and  accounting.  The  letters  patent  involved  in 
this  suit  are  ^fo.  853,203,  applied  for  May  17,  1902,  issued  May  7, 
1907. 

The  claims  involved  in  this  patent  are  Nos.  1  and  12.  The  alleged 
infringement  consists  in  the  erection  by.  defendants,  doing  business 
as  the  Leavenworth  Bridge  ConVpany,  for  Shawnee  county,  this  state, 
of  a  concrete  bridge  known  as  the  "Poor  ^arm  bridge,"  and  another 
bridge,  known  as  "East  Fourth  Street  bridge,"  in  said  county.  De-i 
f endants  have  moved  to  dismiss  the  bill  for  want  of  eyiity. 

I  have  examined  the  briefs  and  arguments  filed  in  this  case,  and  find 
there  is  involved  precisely  the  same  principles  considered  and  deter- 
mined in  case  No.  196-N  on  the  records  of  this  court,  wherein  the 
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present  plaintiff  is  plaintiff  and  Arthur  E.  Allen  et  aL  are  defend- 
ants.  254  Fed.  587. 

For  the  reasons  expressed  in  the  memorandum  opinion  filed  in 
that  case,  the  motion  in  the  present  case  is  likewise  sustained. 

It  is  so  ordered. 


PBOMONT  ▼.  -EOLIAN  CO. 

(District  Gonrt,  S.  D.  New  York.    NoT^nber  27,  191S.) 

No.  14-349. 

OOPTSIOHTB  «=a77— IlflBINOKKBRT— OWBXB  or  PwntTHIM  WHEBKIK  UfnJSOX- 
KENT  OOCUBS. 

Where  defendant  leased  or  nsreed  to  penult  anotber  to  use  a  cori- 
cert  hall  In  its  possession,  held  that,  though  defendant  a  few  iij'- 
before  the  performance  was  advised  not  to  permit,  wltbout  tbe  oonaent  «f 
plaintiff  or  his  agent,  the  rendition  of  certain  copyrighted  music  <1<^ 
fendant  Is  not  liable  aa  an  Infringer  because  its  lessee's  artist  performe-i 
the  copyrighted  music,  etc ;  defendant  having  no  Interest  in  the  concert 
other  than  the  hire  of  the  halL 

In  Equity.  Bill  by  Eugene  Fromont  against  the  JEolian  Company. 
Bill  dismissed. 

Melville  H.  Cane,  of  New  York  City,  for  plaintiff. 
George  D.  Beattys,  of  New  York  City,  for  defendant. 

MAYER,  District  Judge.  The  suit  is  the  usual  infringement  suit, 
brought  by  the  plaintiff,  a  French  publisher  of  music  and  a  resident 
and  citizen  of  the  republic  of  France,  against  the  defendant,  the  JEoH- 
an  Company,  a  Connecticut  corporation.  There  were  two  other  de- 
fendants, but  plaintiff  and  those  defendants  arranged  the  contro- 
versy prior  to  the  trial  of  this  suit,  and  the  suit  was  discontinued 
as  to  them. 

Briefly  stated,  it  appears  that  the  ,^olian  Company  on  May  10, 
1917,  entered  into  a  written  agreement  or  lease  with  Antonia  Saw- 
yer, Incorporated,  by  the  terms  of  which  the  .^Eolian  Company,  as 
lessor,  let,  and  Antonia  Sawyer,  Incorporated,  as  lessee,  hired,  the 
use  of  the  .-Eolian  concert  hall,  which  is  leased  and  controlled  by  the 
JEolian  Company ;  this  hall  being  located  in  the  borough  of  Manhat- 
tan. The  lease  was  for  3^  hours  commencing  at  1 :30  o'clock  and 
terminating  at  5  o'clock  on  October  13,  1917,  and  provided  that  the 
premises  were  to  be  used  by  Antonia  Sawyer,  Incorporated,  for  the 
sole  purpose  of  giving  a  public  piano  recital  by  Rosita  Renard  at  a 
rental  specified  in  the  lease  or  J^eement,  which  rental  was  paid 
by  Antonia  Sawyer,  Incorporated,  to  the  ^olian  Company.  After 
May  10,  1917,  4nd  shortly  prior  to  October  13,  1917,  plaintiff  by 
his  agent  notified  the  ^^lian  Company  in  writing  of  the  cop)rright 
of  two  musical  compositions  known  as  "Prelude"  and  "Claire  de  la 
Lune,"  and  advised  the  JEolian  Company  not  to  allow  the  perform- 
ances thereof  on  October  13,  1917,  at  JEolian  Hall,  and  by  Rosita 
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Renard,  presumably  acting  on  behalf  of  Antonia  Sawyer,  Incorpo- 
rated, without  the  permission  or  consent  of  the  plaintiff  or  his  rep- 
resentative. 

It  is  stipulated  that  the  JEolian  Company,  at  the  time  when  the  lease 
was  executed,  had  no  knowledge  that  Rosita  Renard  was  to  perform 
any  copyrighted  works  of  the  plaintiff,  and,  briefly  stated,  had  no 
business  relations  of  any  kind  or  description  with  and  control  over 
the  pianist,  Rosita  Renard,  or  any  other  person  engaged  or  employed 
in  the  contemplated  concert;  and  it  is  further  stipulated  that  the 
JE^lisn  Company  did  not  derive  any  profit  whatever  from  the  per- 
formance, except  the  amount  agreed  upon,  as  above  stated,  as  rental 
of  the  concert  hall.  When  October  13,  1917,  came,  a  public  concert 
for  profit  was  given  at  JEoIian  Hall  by  Antonia  Sawyer,  Incorporat- 
ed, at  which  Rosita  Renard,  the  {nanist,  played  and  performed  the 
two  copyrighted  works  above  referred  to,  namely  "Prelude"  and 
"Claire  De  Lune,"  without  authority  or  consent  of  plaintiff  or  his 
agent  or  representative.  Prior  to  tiie  concert  tickets  were  put  on 
public  sale  by  Antonia  Sawyer,  Incorporated,  at  the  concert  hall  and 
elsewhere,  and  were  sold  to  the  public,  who  attended  the  concert  in 
considerable  numbers. 

From  the  foregoing  it  appears  that  the  defendant,  the  .^lian  Com- 
pany, had  no  relation  whatever  to  the  performance,  except  that  prior 
to  any  knowledge  as  to  a  claim  in  respect  of  a  copyright  the  ^olian 
Company  had  entered  into  a  lease  of  the  premises  for  part  of  the 
afternoon  of  October  13th  with  Antonia  Sawyer,  Incorporated.  At 
the  time  that  the  notice  was  given  to  the  .^olian  Company,  that  com- 
pany was  under  a  binding  contract  with  Antonia  Sawyer,  Incorpo- 
rated, to  let  the  premises  in  question  at  the  date  and  for  the  period 
above  set  forth.  The  theory  of  the  suit  is  that  the  .^Eolian  Company 
became  a  coinfringer.  It  is  perfectly  plain  that  the  vEolian  Com- 
pany was  not  an  infringer  in  the  original  sense.  The  infringers,  if 
such  they  are,  were  Antonia  Sawyer,  Incorporated,  and  possibly  the 
pianist,  Rosita  Renard. 

Plaintiff  asks  this  court  to  hold,  under  such  circumstances,  that 
the  owner  of  a  building,  or  a  room,  who  has  had  no  connection  what- 
ever with  the  performance  of  a  copyrighted  work,  other  than  to  let 
the  said  premises  without  any  notice  or  knowledge,  shall  be  held 
as  an  infringer.  01  course,  if,  as  in  at  least  one  ^glish  case,  the 
owner  of  the  premises  had  arranged  for  the  infringing  production, 
and  was  to  recejve  profit  therefrom,  the  situation  would  be  quite 
different.  If  this  court  were  to  sustain  the  view  advanced  by  the 
plaintiff,  it  might  well  result  in  the  owners  of  buildings,  such  as  the 
defendant  owns,  or  buildings  such  as  are  occupied  by  hotels  and  res- 
taurants and  department  stores,  in  being  held  as  co-infringers  mere- 
ly because,  either  by  permission  or  contract  arrangement,  performanc- 
es are  had  where  some  performer,  without  any  prior  agreement  with 
the  owner  of  the  building,  publicly  performed  some  copyrighted 
work.  It  is  matter  of  common  knowledge  that  entertainments  of  all 
kinds  are  given,  not  merely  in  theaters  or  other  regular  places  of 
amusement,  but  in  hotels,  and  assembly  rooms,  department  stores, 
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and  open  grounds,  such  as  the  stadium  and  the  Polo  Grounds,  and  odi- 
er  large  fields  adapted  for  the  giving  of  concerts  or  pageants. 

It  is  significant,  although,  of  course,  not  controlling,  that  there  is 
not  to  be  fotind  in  the  reports  of  American  cases  any  case  which  has 
dealt  with  a  cause  of  action  similar  to  that  here  urged.  To  hold  the 
defendant  liable  would,  in  my  view,  be  to  stretch  bo^  the  purpose  and 
the  provisions  of  the  G)pyright  Law  (Act  March  4,  1909,  c.  320,  35 
Stat.  1075  [Comp.  St.  §  9517  et  seq.])  far  beyond  even  the  imagina- 
tion of  the  Legislature.^  While  unquestionably  this  exceedingly  use- 
ful statute  was  passed  primarily  to  protect  authors,  composers,  and 
artists  of  various  -kinds,  and  to  secure  for  them  the  reward  of  thdr 
labors,  yet  the  act  is  constructed  in  such  a  manner  as  to  safeguard 
the  public  against  financial  loss  and  damage  unexpectedly  and  un- 
wittingly incurred.  Thus  all  of  the  preliminary  provisions  as  to  copy- 
righting are  surroimded  with  great  care.  The  notice  of  copyright 
must  be  given  in  a  particular  way,  as  the  statute  points  out  The  pro- 
visions as  to  damages  and  penalties  are  carefully  set  forth  and 
guarded. 

Viewing  the  act  and  its  purpose,  it  seems  to  me  that  a  defendant 
cannot  be  called  a  coinfringer  who  is  in  no  sense  an  indudng  party 
to  the  infringement,  who  derives  no  profit  from  the  infringement,  ex- 
cepting in  the  very  remote  way  in  which  it  is  urged  that  this  defend- 
ant landlord  derived  profit  here;  and  where,  as  here,  a  defendant  en- 
ters into  an  ordinary  everyday  business  contract,  without  any  knowl- 
edge whatever  of  a  threatened  infringement,  and  thus  becomes  bound 
under  the  contract,  it  seems  to  me  that  the  construction  contended  for 
by  plaintiff  would  result  in  visiting  upon  innocent  landlords  a  pen- 
alty which  the  statute  never  contemplated. 

I  think  I  have  already  stated  that  plaintiff  notified  the  defendant  of 
the  threatened  infringeinent,  said  notice  having  been  given  to  the  de- 
fendant a  few  days  before  October  13,  1917;  but  it  will  be  remem- 
bered that  at  that  time  the  outstanding  agreement  to  let  the  prem- 
ises had  been  long  in  existence,  for,  as  above  pointed  out,  this  agree- 
ment was  made  ^tween  the  .^lian  Company  and  Antonia  Sawyer, 
Incorporated,  in  May,  1917. 

For  the  reasons  thus  outlined,  and  more,  which  can  be  amplified, 
if  necessary,  the  bill  is  dismissed,  with  costs. 
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PITKIN-HOLDSWOBTH  WORSTED  00.  v.  MBISLIN. 

(District  Court,  SI  D.  New  Xoi^    December  12,  1918.) 

Satjbs  d=>89 — Contract — ^MoDmoAnoir. 

Defendant  held  oa  the  evidoioe  not  to  have  agreed  to  a  modlflcatlon  as 
to  price  of  a  contract  for  yam  to  be  manufactured  for  him  by  plaintiff. 

At  Law.  Action  by  the  Pitkin-Holdsworth  Worsted  Company 
against  Aaron  Meislin,  doing  business  under  the  trade-name  of  the 
Chester  Knitting  Works.    Trial  by  court,  and  judgment  for  plaintiflE. 

Frederick  S.  Duncan,  of  New  York  City,  for  plaintiff. 
Maurice  Kaufman,  of  Brooklyn  (Jacob  L.  Holtzmann,  of  New 
York  City,  of  counsel),  for  defendant. 

GARVIN,  District  Judge.  The  action  has  been  tried  by  the  court 
without  a  jury,  by  consent.  Plaintiff  and  defendant  made  two  con- 
tracts, which  will  be  known  as  the  contract  of  February  19,  1915, 
and  the  contract  of  February  20,  1915,  respectively.  The  ccmtract  of 
February  19th  provided  for  the  sale  by  plaintiff  to  defendant  of  5,- 
000  pounds  of  yam  at  93%  cents  per  pound.  The  contract  of  Feb- 
ruary 20th  was  for  5,000  pounds  of  yam  of  a  different  weight  at 
97%  cents  per  poimd. 

Chi  March  16,  1916,  plaintiff  wrote  defendant  the  following  letter: 

"The  Pltkln-Holdsworth  Worsted  Co., 
"Mannfactnrers  of  Worsted  Yarns. 

"Passaic^  N.  X,  Mar.  16,  1916. 

"Chester  Knitting  Worics,  Brooklyn,  N.  Y. — Dear  Sir:  After  having  talked 
with  yon  on  the  tel^hwie  this  morning,  we  went  very  carefully  into  the  mat- 
ters connected  with  your  contract  wMJi  ns,  and  at  the  present  writing  we 
have  little  to  say  that  Is  different  from  what  we  have  already  said  in  our 
nnmemus  letters  to  you.  We  refer  you  first  to  the  letters  written  under  dates 
of  Sej^  17  and  23,  1915 ;  particularly  do  we  call  your  attention  to  our  letter 
of  Sept  23d.  Your  contract  was  placed  with  us  Feb.  19, 1915,  for  5,000  pounds 
of  yam.  As  far  beck  as  Aug.  10  and  10,  lOlS,  we  advised  you  to  specify 
against  this  contract,  which  you  did  not  do  until  dyeing  conditions  got  worse. 
Since  the  date  your  contract  was  altered,  Feb.  19,  1915,  the  price  of  dyeing 
Navy  has  advanced  to  22  coits.  We  saw  these  conditions  coming  and  for  that 
reason  urged  instructions  from  you.  Inasmuch  as  the  war  has  caused  these 
rapid  advances  and  has  placed  us  in  a  most  unusual  position,  we  are  not  now 
disposed  to  supply  your  yam  at  a  time  when  there  would  be  so  great  a  loss 
to  us,  as  we  are  absolutely  not  to  blame. 

"The  proposition  we  now  make  to  yon  is  to  some  extent  stated  in  our  letter 
of  Sept  17th,  the  difference  being  that  to-day  you  will  have  to  pay  17  cents 
per  pound  additional ;  In  other  words,  If  you  wQl  pay  us  $1.10  per  pound  for 
2/18's  dyed  yam  we  wUl  ship  you  the  balance  of  this  contract  of  Feb.  19, 1915, 
as  quickly  as  possible.  The  yara  Is  actually  worth  $1.25  per  pound  dyed,  and 
you  are  therdlore  saving  16<  on  every  pound.  In  writing  you  this  way  we 
wish  you  to  understand  we  are  not  making  any  unusual  requests,  as  other  cus- 
tomers of  ours  have  volunteered  willingly  to  pay  the  advanced  charge  for 
dyeing. 

"Upon  carefully  considering,  this  subject  we  feel  sure  that  you  will  Instmct 
ns  to  make  delivery  to  you  on  this  basis. 

"Very  truly  yours.  The  Pltkln^oldsworth  Worsted  CO., 

"P/D.  [Signed]    H.  U  Pitkin,  Treasurer." 
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To  which  on  March  17,  1916,  defendant  made  the  following  refij: 
"Chester  Knitting  Works, 
'^annfactuTNv  of  a  Complete  line  of  Swea^r  Coats, 
"88-92  Jonlns  Street 

"All  orders  accepted  subject  to  our  ability  to  get  yarns  dyed,  and  also  to  ad- 
vance In  price  If  cost  of  dyeing  increases. 

"Brooklyn,  N.  Y.,  Mar.  17.  '16. 

"Pitkln-Holdsworth  Worsted  Co.,  Passaic,  New  Jersey — Gentlemen:  We  are 
In  receipt  of  your  l^ter  of  the  ICth  Inst.,  the  contents  of  which  surprises  tu 
Tery  much,  for  you  are  entirely  unjustified  In  your  statementsi  The  fact  is 
that  we  have  some  yam  spedfled  as  far  back  as  AprU,  whi(4i  has  not  been 
delivered  to  date.  Furthermore,  upon  looking  up  our  specifications  given  to 
the  end  of  August,  we  find  there  is  quite  some  yam  undelivered.  So  you  can 
readily  see  that  we  were  Justified  in  not  sending  in  additional  specificatioc& 
when  we  did  not  receive  thait  which  we  had  specified. 

"You  will  also  recall  that  it  was  not  the  fault  of  the  dye  conditions  that  we 
did  not  receive  our  yam,  for  the  yam  had  not  even  been  sent  to  the  dyers. 
We  called  up  your  dyers  several  times  and  they  never  had  any  order  for  us 
from  you.  So  the  fact  is  that  you  did  not  have  the  yam  to  be  dyed.  Bow- 
ever,  we  will  not  argue  over  this  now,  as  we  have  decided  to  compromise  witb 
you,  not  because  you  are  right,  but  because  we  realize  the  position  you  are  in 
and  are  willing  to  meet  you  part  way. 

"We  have  four  thousand  pounds  still  on  order  with  you  and  would  agree  to 
take  this  In  at  $1.05,  half  in  2/30  and  half  in  2/20,  as  per  the  following  sped- 
flcations: 

1000  lb.  2/30  Maroon 
1000  "      "     Cardinal 
1600   "   2/20  Manxm 
400  "      "     Cardinal 

"We  believe  this  proposition  will  meet  with,  your  entire  satls&ctloa  and 
would  ask  you  to  confirm  same  by  return  malL 

"We  would  at  the  same  time  inquire  whether  you  would  accept  an  addition- 
al order  from  us  for  five  thousand  pounds  of  worsted  2/30  in  maroon  and 
cardinal  at  $1.25  per  pound,  also  a  few  thousand  pounds  in  dther  light  or 
dark  Oxford. 

*'We  would  appreciate  the  courtesy  of  a  prompt  response,  as  we  wou^  lUe 
to  know  whether  or  not  you  are  in  a  position  to  accept  this  additional  order. 

"Thanking  you  in  advance  for  the  courtesy,  we  beg  to  ronain  very  respect- 
fully yours, 

"AM/RP  Chester  Knitting  WOTks. 

"P.  S. — ^We  trust  that  upon  receipt  of  this  letter  yon  win  make  a  prompt 
shipment  to  the  dyers  against  our  old  order,  which  we  assure  you  will  be  ap- 
preciated." 

On  March  18,  1916,  plaintiff  wrote  defendant  the  following  letter: 
'TThe  Pitkln-Holdsworth  Worsted  OOk, 
"Manufacturers  of  Worsted  Yamai 

"Passaic  N.  J.,  March  18,  191& 
"Chester  Knitting  Works,  Brooklyn,  N.  T. — Dear  Sirs:  In  reply  to  yours  of 
the  17th:  We  are  sorry  you  did  not  appreciate  the  offer  we  made  you  was 
very  much  to  your  advantage  to  accept,  and  we  do  not  now  change  our  Ideas. 
In  fact,  evek  since  writing  you  the  price  of  dyeing  has  advanced  2<  pr  lb. 
If  you  care  for  us  to  proceed  making  yarns  for  you  on  basis  of  $1.10  pr  \h., 
for  2/18'8  and  2/20's,  and  4#  pr  lb.  additional  for  2/28'8,  6^  pr  lb.  additional 
for  2/30'8,  although  we  would  state  that  it  wUl  be  impossible  for  us  to  make 
any  2/28's  or  2/30*8  yam  for  a  long  while,  we  upon  hearing  from  you  will 
proceed  to  make  the  yarn.  All  yams  to  be  billed  at  dyer's  welghtab  and  ac- 
cepted by  you  at  said  weights. 
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"RegawUng  a  new  order:  We  are  not  at  the  present  moment  accepting  or- 
ders from  any  one,  as  we  hare  all  the  business  we  can  take  care  of  for  the  next 
five  months. 

"Yours  truly,  The  Pitkln-Holdsworth  Worsted  Co., 

"HLP/0  [Signed]    H.  L.  HUin,  Treasurer." 

These  letters  refer  only  to  the  contract  of  February  19th,  and  do 
not  indicate  an  intention  on  the  part  of  defendant  to  modify  the  terms 
of  the  contract  of  February  20th.  His  conduct  throughout,  on  the 
contrary,  shows  that  he  at  all  times  insisted  that  plaintiff  must  carry 
out  the  latter  contract  according  to  its  terms,  for  on  March  21,  1918, 
plaintiff  sent  him  a  printed  form  of  contract,  which  he  was  asked  to 
sign  and  return,  and  which  contained:  "Above  specifications  com- 
pletes all  the  orders  for  your  account."  If  defendant  had  signed  as 
requested,  this  might  have  been  construed  as  a  cancellation  of  the  sec- 
ond order.  He  refused,  and  distinctly  stated  that  it  was  not  at  all 
satisfactory. 

It  is  true  that  some  time  later  he  made  a  payment  on  account  of 
shipments  under  the  second  contract  at  the  increased  price;  but  it 
is  claimed  that  this  was  by  inadvertence,  and  there  is  not  sufficient 
proof  to  indicate  that  he  thereby  intended,  to  modify  the  terms  of  the 
contract  in  question. 

It  has  been  stipulated  that,  if  the  court  finds  that  the  second  con- 
tract was  modified,  there  is  due  plaintiff  $3,249.93.  If  there  was  no 
modification,  there  is  due  $2,441.44.  The  latter  sum  was  tendered 
before  suit  was  begun. 

Judgment  will  therefore  be  entered  against  defendant  for  $2,441.44, 
without  interest,  and  without  costs. 


HE5NET  I/.  DOHERTT  &  00.  v.  TOLEDO  BTS.  &  LIGHT  OO.  et  aL 

(District  Court,  N.  D.  Ohio,  W.  D.    August  2,  1918.) 

No.  86. 

1.  CouBTs   ^=>37(3) — JuBisDicnow— PEBSON8   Bnhtled  to   Question. 

Where  a  dty  voluntarily  Intervened  In  a  suit  against  a  street  railway, 
and  a  quasi  receivership  was  undertaken  upon  the  city's  demand  for  re- 
lief, held,  that  the  dty  was  not  in  a  position  to  question  the  Jurisdic- 
tion of  the  court  to  restrain  allied  illegal  action  by  the  dty  with  re- 
spect to  fares  charged. 

2.  Stbbet  Rah-boads  «=»24(10) — rBAKOHisB— UsB  or  Stbekts  Without. 

A  street  railroad,  operating  without  a  franchise,  is  not  a  trespasser, 

and  it  has  the  tight  to  make  reasonable  use  of  the  streets  in  the  prop- 

'  er  conduct  of  Its  business,  until  it  is  forbidden  to  continue  by  the  city 

authorities,  who  may  impose  as  an  alternative  to  ejection  reasonable 

conditions. 

8.  Stbxet  RAtLRoADB  $=924(10) — E'&ANOHisB— Use  of  Stbeehb. 

The  power  of  a  dty  to  require  a  street  railroad  company,  which  was 
operating  without  a  franchise,  to  remove  from  the  streets,  cannot  be 
questioned  in  the  courts. 

^siFor  oUier  eaiw  am  aame  topic  ft  KBY-NTIMBER  in  »11  Ker-Numbered  Digests  ft  Indexes 
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4.  Stkect  Railkoads  «s>24(10) — Use  or  Stkkkts— Jitdiciai.  InQTmr. 

Whether  conditions  as  to  the  use  of  streets,  Imposed  by  a  dty  upoa 
a  street  railroad  company  operating  without  a  franchise,  ate  &lr  and 
reasonable,  Is  a  snbject  of  Judicial  Inquiry. 

5.  CouBTS  $=»282(3) — Fbdebal  Courts— JuaisDionoN. 

The  federal  court  has  Jurisdiction  of  a  suit  wherein  It  was  asserted 
the  conditions  as  to  use '  of  streets  by  francbiseleBs  street  railroad  com- 
pany were  so  unreasonable  as  to  work  a  deprivation  of  property  wltli- 
out  due  process,  In  violation  of  Const.  U.  S.  Amend.  14. 

6.  Stbekt   Bailboads    ®s»24(10) — OFSBAima   Without    Fbanchisb— Fabis- 

RiOHT  TO  Chabox. 

Where  a  street  railroad  company  Is  operating  without  a  fTandiL<e 
and  not  bound  by  any  contract  stipulation.  It  has  a  right  to  demand  for 
its  service  from  time  to  time  a  rate  of  fare  which  wlU  secure  to  It  re- 
imbursement for  its  expenditures  properly  incurred,  plus  a  fair  return 
on  the  property  employed  in  performing  the  service. 

7.  CoRSTrruTioNAi,  Law   «=>298(2) — Dub  Pbockss  or  Law— Depbivatiob  or 

Pbopebtt. 

While  it  is  for  the  public  authorities  in  the  first  instance  to  tegnlate 
the  rates  to  be  charged  by  a  quaM  public  service  corporation,  such  as  i 
street  railroad,  yet  if  the  rates  do  not  secure,  in  addition  to  a  reimbTIrs^ 
ment  of  operating  expenses,  a  reasonable  or  fair  return  on  the  actual 
value  of  the  plant,  enforcement  will  be  a  violation  of  the  constltutioiiil 
Inhibition  against  the  taking  of  property  wlthoue  due  process  of  law. 

8.  CoNSTrruTioNAL  Law  <g=s>298(2)— Dub  Pbockss  or  Law— Dbfbivation  m 

Pbopebtt — "Faib  Retubk." 

The  Mr  return  to  which  a  street  railroad  company  is  entitled  npoo 
the  value  of  its  property  is  that  rate  per  cait  actually  received,  in  tti« 
absence  of  special  contract,  in  the  community  where  the  service  is  ren- 
dered. 

9.  CoNSTrrunowAi.  Law  «5>296(2)— Duk  Pboobss  or  Law — Depbivatiox  of 

Pbopebtt — 'Taib  Retubn." 

Where  the  oorporatlcm  performs  a  service  obviously  necessary  and 
indispensable  to  the  well-being  of  the  community,  the  capital  of  the  com- 
pany upon  which  the  fair  return  is  to  be  computed  should  be  the  fair 
and  reasonable  value  of  tbe  property  used  in  such  service,  valued  as  tbe 
equipment  of  a  going  concern. 

10.  Cabbiebs  S=»18(1) — Rates — Judicial  Review. 

The  primary  duty  of  regulating  and  fixing  the  rates  to  be  charged  bj 
a  quasi  public  service  corporation,  as  a  street  railway,  is  upon  the  dty 
anthorities,  and  the  Jurisdiction  of  the  courts  is  limited  to  a  detetmioatioD 
whether  the  rates  are  reasonable. 

11.  Cabbiebs  «=»18(6) — RxLiEir — BNJOimno  or  Futube  Action. 

The  proof  of  the  inadequacy  of  a  street  car  fare  rate  proposed  hj  t 
city  may  be  so  clear  and  convincing  that  tbe  courts  are  warranted  in 
enjoining  its  impo^tion  iu  advance  of  putting  it  in  operation. 

12.  Stheet   Railboads   e=»24(100 — Duty   to   Reitdeb   Sebvice — CoEPOSAnos 
Without  Fbanchise. 

A  street  railroad  company,  operating  without  a  franchise  from  tlK 
dty,  has  the  right  to  cease  at  once  its  service  and  take  up  its  tra<^ 

13.  Street  Raii.boads  «=»24(10) — Fbanchises — Conditions. 

Where  a  street  railroad  company  was  operating  without  a  frandilse. 
the  act  of  the  council  in  imposing  conditions  which  the  company  refos- 
ed  to  accept  does  not  ipso  facto  require  the  company  to  leave  tbe 
streets. 

14.  Cabbiebs  «=3lS(6) — Fabk  Chabokd — ^Injunotioic. 

Where  the  authorities  of  the  city  of  T<rfedo  proposed  to  take  actioii 
to  compel  the  Toledo  Railways  &  Light  Company,  which  was  <^)eTatiD{ 

®S9For  otber  caies  see  ume  topic  ft  KBT-NUMBBR  in  all  K«r-NBml)«re<l  Dtcnta  ft  Iiici* 
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wlthont  a  fianchise,  to  sell  11  tickets  for  50  cents,  held,  that  snch  ac- 
tion, under  tlie  drcnmstances,  would  work  a  confiscation  of  the  conv 
panr's  pr<verty,  and  m>  would  be  eojoined  in  advance;  the  company  be- 
ing entitled  to  charge  for  Its  MiTloe  a  sum  which  would  give  a  fair  re- 
tnriL 

In  Equity.  Bill  by  Henry  L.  Doherty  &  Co.  against  the  Toledo 
Railways  &  Light  Company  and  others,  in  which  the  City  of  Toledo 
became  a  party  by  its  voluntary  intervention.  On  petition  by  the 
Toledo  Railways  &  Light  Company  for  an  injunction.  Temporary  in- 
junction issued. 

The  Toledo  Railways  &  light  Company,  operating  all  the  street  railways 
of  the  dty  of  Toledo,  is  a  consolidation  of  several  independent  companies. 
The  lines  were  governed  by  a  nimiber  of  separate  franchises  expiring  at  dif- 
ferent dates.  Some  of  the  lines  were  permitted  by  their  franchises  to  dbarge 
26  cents  for  six  tickets  and  others  60  cents  for  eleven  tickets;  S  cents  being 
tbe  cash  fare  with  free  transfers.  Franchises  for  some  of  the  mo^  Important 
lines  expired  In  1910,  and  those  of  others,  practically  disintegrating  the  system, 
ran  out  Mardi  27,  1914.  Since  this  date  street  railway  operations  have  been 
without  a  franchise,  nor  has  the  city  attempted  to  prescribe  conditions  for 
the  use  of  the  streets,  except  as  hereafter  noted.  For  several  years  there  had 
been  intense  agitation  in  the  dty  over  the  franchise  question,  and  a  strong 
public  sentlnkent  had  been  created  against  the  company.  A  temporary  settle- 
ment of  controversies  was  effected  in  1911  or  1912  by  the  company  conceding  a 
fare  of  five  tldcets  for  IS  cents  during  two  spedfled  hours  in  the  morning  and 
two  hours  in  the  evening,  with  6  cents  in  cash  at  all  times,  and  six  tickets  for 
28  cents  for  other  hours,  with  free  transfers.  This  arrangement,  which  was 
the  fruit  of  an  informal  agreement,  was  operative  until  April,  1916.  In  1»13 
the  co\ucll  passed  an  ordinance  imposing  a  street  rental  of  $260  per  day  on 
the  lines  on  which  the  frandilses  had  expired.  A  suit  testing  this  matter 
was  early  brought  in  the  state  court,  where  it  has  remained  without  progress 
for  five  or  six  year&  In  1913  a  New  Xork  partnership,  H.  li.  Doherty  &  Co., 
took  over  the  management  of  the  company.  The  munidpal  election  of  1913 
resulted  in  a  defeat  for  the  entire  dty  administration,  not,  however,  upon  the 
street  car  issue,  bji  all  of  the  candidates  for  executive  and  legislative  offices 
in  the  dty  were  known  to  be  unfriendly  to  a  franchise  for  the  street  car  com- 
X>any  which  provided  a  greater  rate  of  fare  than  three  cents.  At  the  time 
of  the  election,  Cornell  Schrelber  was  dty  solidtor,  and  was  defeated  as  a 
candidate  for  mayor  on  a  platform  hostile  to  the  street  car  company.  Imme- 
diately after  the  election,  although  the  entire  council  and  every  dty  officer 
was  to  leave  office  within  two  months,  and  although  the  company  had  impor- 
tant frandilses  wbidi  were  operative  for  nearly  three  mouths  after  new  dty 
officials  came  in,  an  ordinance  passed  the  council  at  one  sitting  under  suspen- 
sion of  the  rules  and  was  immediately  signed  by  the  mayor,  providing  Oiat, 
In  addition  to  the  $260  per  day  street  rental,  the  company  should  carry  pas- 
sengers for  three  oento  after  Mardi  27th,  with  a  condition  that  the  opera- 
tion of  the  cars  after  that  date  should  be  deemed  an  accei»tance  by  the  com- 
pany of  the  terms  of  the  ordinance.  There  was  no  alternative  provision  In 
this  ordinance  that,  in  default  of  compliance  with  ito  provisions,  the  company 
should  cease  running  its  cars,  but  the  dty  solidtor  was  directed  to  go  into  an 
appropriate  court  to  obtein  an  order  enforcing  it.  This  ordinance  is  generally 
known  as  the  Schrelber  ordinance,  after  Its  author.  In  January  following, 
Doherty  &  Co.,  having  obtained  a  Judgment  against  the  street  railway  com- 
pany whidi  was  unsatlsfled  on  execution  because  of  prior  liens,  filed  a  credi- 
tors' bill  in  this  court  This  bill,  among  other  allegations,  raised  the  ques- 
tion of  the  cOTiflscatory  cbarader  ot  the  Schrelber  ordinance,  alleging  that  an 
attempt  to  meet  it  would  be  to  destroy  the  equity  of  redemption  in  the  com- 
pany. The  new  dty  administration  Indicated  that  it  would  enforce  the  ordi- 
nance, although  no  attempt  had  been  made  to  get  an  order  of  enforcement 
as  the  ordinance  provided.  This  situation  led  to  an  application  in  March, 
1914,  for  a  temporaiy  iojnnctlon  against  the  dty  of  Toledo^  upon   the 
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hearing  of  whldi  It  was  shown  that  the  dty  had  secured  an  exbaiuUTe  ei- 
aininatl<m  of  the  railway  company's  affairs  by  a  well-known  auditing  cca- 
pany  of  its  own  selection,  and  that  shortly  prior  to  the  passage  of  the  so-called 
Schreiber  ordinance  the  auditor  had  filed  with  the  city  an  illuminating  repoit 
plainly  showing  that  a  three-cent  fare  was  impossible,  and  that,  in  addition, 
the  head  of  the  anditing  company  had  written  a  personal  letter  to  the  major 
advising  him  in  the  most  emphatic  terms  that  a  three-cent  ordinance  would 
be  clearly  confiscatory ;  all  this  information  being  in  the  hands  of  the  dtr 
officers,  Including  the  then  dty  solicitor,  Schreiber,  author  of  the  ordinance, 
before  the  ordinance  was  drafted.  The  evidence  on  the  hearing  of  the  applica- 
tion for  a  temporary  injunction  showed  that  the  city  officers  were  proposlnj 
to  enforce  the  ordinance  by  placing  policemen  on  the  cars  to  compel  Qie  ac- 
ceptance of  tbree-cent  fares.  Pending  the  court  proceedings,  the  company  at 
a  great  loss  to  itself  instructed  its  conductors  to  permit  ever?  pa^en^er  to 
ride  free  who  insisted  on  riding  for  three  cents,  and  before  the  court  bad  a 
fair  opportunity  to  act  9,000,000  passengers  availed  themselves  of  this  In* 
transportation.  A  temporary  injunction  was  thereupon  issued  in  that  case, 
which  is,  in  fact,  the  same  case  now  before  the  coTUt ;  this  present  issue  being 
between  cross-complainants.  The  case  stUI  pending.  In  April,  1916^  the  oom- 
pany's  platform  opeiatlvea  struclc  for  higher  wages,  leaving  the  cit7  withant 
street  car  service  for  about  two  weeks.  At  this  Juncture  the  city  of  Toleto 
filed  an  amended  croes-complalnt  to  support  an  application  concurrently  made 
for  the  appointment  of  a  receiver  for  the  street  railway  company  and  lo 
compel  the  company  to  resume  and  maintain  its  service:  Issues  thos 
arising  were  heard.  The  application  for  a  receiver  was  not  finally  passed 
upon,  nor  was  it  withdrawn ;  but,  as  a  modus  vivendl,  the  company  was 
ordered  to  suspend  the  three-cent  hours  and  was  permitted  to  charge  its 
ordinary  fare  at  audi  times,  one  half  of  the  increased  receipts  to  go  toirards 
defraying  the  expense  of  an  increase  in  wages  for  its  platform  men  and  the 
other  half  to  be  delivered  to  a  custodian  appointed  by  the  court  to  be  dis- 
bursed in  the  purchase  of  additional  equipment  in  the  shape  of  new  cars  to 
improve  the  service ;  the  city  acquiescing  In  this  as  a  temporary  arrangement 
to  terminate  the  strike,  but  not  withdrawing  its  application  for  a  receiverslilp. 
At  the  municipal  election  of  1917,  no  further  progress  having  been  had  In 
the  pending  case,  and  nothing  having  been  accomplished  by  way  of  placing 
the  street  railway  company  under  franchise,  Mr.  Schreiber,  the  city  soildtor 
who  prepared  the  so-called  Schreiber  ordinance  in  1914,  was  elected  mayor. 
not,  however,  on  any  issue  Involving  the  street  railway  matters.  In  the  spring 
of  1918  the  company  was  threatened  with  a  walkout  Of  its  employes,  having 
the  effect  of  a  strike,  because  of  its  inability  to  again  increase  wages  on  Its 
current  income.  Prolonged  negotiations  were  had  between  the  company  and 
representatives  of  the  men  and  Mayor  Schreiber.  Again  the  dty  employed  an 
accountant  of  its  own  selection  to  determine  the  relation  of  the  company's 
income  at  Its  present  rates  of  fare,  6  cents  cash,  six  tickets  for  25  cents,  witli 
free  transfers,  and  a  raise  of  wages,  equivalent  to  6  cents  per  hour,  whicl 
all  parties  conceded  the  men  should  have.  On  the  company's  insistence  that 
the  facts  and  the  accountant's  report  showed  that  it  should  be  permitted  to 
charge  at  least  5  cents  straight  for  adult  fares,  with  1  cent  additional  for 
transfers,  thus  aboUshing  six  tickets  for  a  quarter  and  tree  transfers,  the 
mayor  issued  what  the  company  construed  to  be  an  ultimatum  that,  so  far 
as  he  could  influence  the  situation,  a  greater  raise  of  fare  than  eleven  tickets 
for  50  cents,  with  free  transfers,  would  not  be  permitted,  and  that,  if  the 
company  should  suffer  a  strike  or  be  unable  to  maintain  its  lines  on  that  basis, 
he,  the  mayor,  would  see  that  the  cars  would  run  nevertheless.  At  tMs 
Juncture  the  street  railway  company  filed  In  the  pending  case  an  amended 
answer  and  cross-complaint,  setting  up  the  new  facts  and  the  mayor's  position, 
and  asking  that  the  dty  be  enjoined  from  interfering  with  its  propoaed  raise 
of  rates  to  5  cents  straight,  with  X  cent  for  transfer.  The  application  came 
on  for  hearing,  the  dty's  objection  to  the  jurisdiction  of  tbe  court  was  OTer- 
ruled,  testimony  was  heard ;  the  company  producing,  not  only  its  own  books, 
but  the  report  of  the  dty's  special  accountant,  to  sustain  its  daim  that  it 
must  have  the  additional  income  indicated  In  order  to  raise  wages,  and  thus 
avoid  a  walkout,  to  the  disruption  of  its  service.    The  court  found  tliat  under 
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present  conditions  the  company,  to  maintain  Its  service,  was  under  the  neces- 
sity of  Increasing  wages  by  at  least  6  cents  per  hour,  and  that  to  meet  such 
Increased  expense  there  was  a  present  necessity  of  increasing  fares  as  tha 
company  demanded,  and  that  the  mayor's  ultimate  rate  was  inadequate.  It 
was  also  found  that  the  company  was  Justified  In  Its  construction  of  the  may- 
or's attitude  as  a  threat  to  use  extraordinary  measures  to  maintain  street  car 
service  at  his  maximum  rate  of  eleven  tlclieta  for  50  cents,  with  free  transfers, 
and  that  he  would  interpose  a  veto  to  any  legislation  by  the  coimcU  more 
favorable  to  the  company.  By  the  charter  of  the  city  eleven  votes  are  required 
from  the  sixteen  councUmen  to  override  a  veto.  A  temporary  Injuncticm  re- 
straining the  dty  from  interfering  with  the  rate  of  6  cents  straight  and  1 
cent  for  transfers  was  issued;  the  injunction,  however,  by  its  terms  pro- 
viding that  it  should  not  be  construed  to  interfere  in  the  slightest  degree 
with  the  city's  power  to  legislate  respecting  the  .conditions  of  street  railway 
operation,  including  tare  regulation. 

Chas.  A.  Frueauff,  of  New  York  City,  and  Tracy,  Chapman  & 
Welles,  of  Toledo,  Ohio,  for  plaintiff. 

Rathbun  Fuller,  of  Toledo,  Ohio,  for  defendant  Toledo  Rys.  & 
Light  Co.  ' 

Ralph  Emery  and  Cornell  Schreiber,  both  of  Toledo,  Ohio,  for  de- 
fendant city  of  Toledo. 

KILLITS,  District  Judge  (after  stating  the  facts  as  above).  [1] 
The  city  of  Toledo  has  been  a  party  to  this  cause  for  more  than  two 
years.  The  issue  raised  when  the  case  began  has  long  since  disap- 
peared. The  original  complainant,  for  Want  of  prosecution,  long  ago 
lost  its  right  to  the  relief  demanded  in  the  complaint.  The  pres- 
ent controversy  is  between  cross-complaining  defendants,  each  of 
which  has  been  in  the  case  for  some  time ;  the  city  by  its  voluntary 
intervention.  For  more  than  two  years  certain  interests  of  the 
defendant  street  railway  company  have  been  under  the  control  of 
the  court  through  a  quasi  receivership,  which  was  undertaken  upon 
the  city's  demand  for  relief.  In  addition,  the  city  has  pending  in 
this  court  in  this  case  a  demand  against  the  company  to  recover  cer- 
tain money  damages.  Therefore  the  city  is  in  no  position  to  question 
this  court's  jurisdiction  to  determine  in  this  case  the  varving  issues 
arising  from  time  to  time  between  it  and  the  company.  This  record, 
however,  leaves  the  court  a  sphere  of  action  insufficient  to  relieve  the 
company  in  the  present  situation  without  the  formulation  of  a  new  is- 
sue, which  has  been  attempted  in  the  street  railway's  second  amendment 
and  second  supplement  to  its  amended  cross-complaint.  We  have  no 
doubt  of  the  right  of  the  street  railway  company  to  present  this  live 
question  in  this  case,  although  to  one  accustomed  to  the  reformed 
practice  in  the  state  courts  it  might  seem  that  a  new  action  had  better 
have  been  instituted. 

[2]  Although  the  Toledo  Railways  &  Light  Company  has  been  oper- 
ating in  Toledo  for  more  than  four  years  without  a  franchise,  it  never- 
theless has  the  right  to  make  reasonable  use  of  the  streets  in  the  proper 
conduct  of  its  business,  until  it  is  forbidden  to  continue  by  positive  ac- 
tion of  the  city  authorities,  who  may  impose,  as  an  alternative  to  ejec- 
tion, reasonable  conditions  of  use.  City  of  Detroit  v.  Detroit  United 
Railway,  172  Mich.  136,  137  N.  W.  645.    It  is  therefore  no  trespasser, 
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for  the  city  authorities  have  not  hitherto  acted,  either  to  eject  it  or  to 
impose  reasonable  conditions  of  use. 

[3]  Because  there  is  no  contractual  relation  between  it  and  the  dty 
of  Toledo  (that  is,  it  has  no  franchise),  the  power  of  the  dty  over  it  is 
limited  to  the  pursuit  of  one  of  the  two  alternatives  above  suggested, 
namely,  to  order  the  company  oflt  the  streets,  or  to  prescribe  terms  of 
use  which  meet  the  law.  The  right  of  the  dty  to  eject  the  company 
from  the  streets  cannot  be  questioned  in  any  court.  That  would  be  the 
exercise  of  a  public  policy,  tihe  decision  of  which  is  delegated  exduave- 
ly  to  the  council. 

[4,  5]  Whether  or  ivot  conditions  of  use  imposed  by  the  dty  authori- 
ties upon  this  f ranchiseless  and  privately  operated  public  utility  are  fair 
and  reasonable,  provided  they  are  not  accepted  by  the  company,  is  a 
subject  of  judicial  inquiry  (Reagan  v.  Farmers'  Loan  &  Trust  Com- 
pany, 154  U.  S.  362,  397,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014),  and  with- 
in the  jurisdiction  of  this  court,  because  of  the  provisions  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States  (City  of 
Cincinnati  v.  Cincinnati  &  Hamilton  Traction  Co.,  245  U.  S.  446,  ^ 
Sup.  Ct.  153, 62  L.  Ed.  389.  decided  January  7,  1918;  City  and  Countv 
of  Denver  v.  Denver  Union  Water  Co.,  246  U.  S.  178,  38  Sup.  CL 
278,  62  L.  Ed.  649,  dedded  March  4,  1918). 

[I]  When  a  public  utility  corporation  is  operating  without  a  fran- 
chise, and,  consequently,  is  not  bound  by  any  contract  stipulation  there- 
for, which  is  the  case  here,  it  has  the  right  to  demand  for  its  service 
from  time  to  time  a  rate  of  fare  which  will  secure  to  it  reimbursement 
for  its  expenditures  properly  incurred  in  rendering  the  service,  plus  a 
fair  return  upon  the  valuation  of  the  plant  actually  employed  in  per- 
forming the  service.  Minnesota  Rate  Cases,  230  U.  S.  352,  433,  434, 
33  Sup.  Ct.  729,  57  L.  Ed.  1511,  48  L.  R.  A.  (N.  S.)  1151,  Ann.  Cas. 
1916A,  18,  and  cases  therein  cited,  and  the  recent  decisions  of  the  Su- 
preme Court  of  the  United  States  above  referred  to. 

[7-9]  It  is  for  the  public  authorities,  in  the  first  instance,  to  r^ulate 
the  rates  to  be  charged  for  the  service  of  such  a  corporation  (Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  Ed.  77;  Spring  Valley  Water  Works  v. 
Shottler,  110  U.  S.  347, 4  Sup.  Ct.  48,  28  L.  Ed.  173 ;  Reagan  v.  Farm- 
ers' Loan  &  T.  Co.,  154  U.  S.  362,  397,  14  Sup.  Ct.  1047.  38  L-  Ed. 
1014) ;  but  if  such  rates  do  not  secure,  in  addition  to  a  reimbursement 
of  operating  expenses,  a  reasonable  or  fair  return  on  the  actual  value 
of  the  plant,  to  enforce  them  by  the  public  authorities  would  be  to  vio- 
late the  constitutional  prohibition  against  taking  property  without  due 
process  of  law  (Brymer  v.  Butler  Water  Company,  179  Pa.  231,  36 
Atl.  249,  36  L.  R.  A.  260).  To  the  same  effect  are  the  decisions  of  the 
Supreme  Court  just  referred  to  and  many  earlier  decisions.  The  "fair 
return"  to  which  the  company  is  entitled  upon  the  value  of  its  plant  is 
that  rate  per  cent,  actually  received  in  the  absence  of  special  contract 
in  the  community  where  the  service  is  rendered  (Denver  Case,  above) ; 
and  where  the  corporation  performs  a  service  obviously  necessary  and 
indispensable  to  the  well-being  of  the  community,  the  capital  of  the 
company  upon  which  the  "fair  return"  is  to  be  computed  should  be 
the  fair  and  reasonable  value  of  the  plant  of  the  corporation  engaged 
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in  such  service  valued  as  the  equipment  of  a  going  concern  (Denver 
Case).  In  the  Denver  Case  the  Supreme  Court  found  that  6  per  cent. 
was  the  proper  percentage,  because  of  the  same  conditions  respecting 
use  of  money  prevailing  in  Denver  which  exist  also  in  Toledo,  where- 
fore we  should  take  that  rate  per  cent,  as  equally  the  one  appropriate 
Here. 

It  follows  from  the  foregoing  that  there  is  no  obscurity  as  to  the 
rights  of  the  company,  or  as  to  the  limitations  of  the  city's  power  of 
action,  or  as  to  the  duty  of  the  court  when  its  authority  is  invoked  by 
either  party.    The  law  is  definitely  and  finally  settled.    The  court  can 
do  nothing  more  than  to  refuse  any  relief  to  the  street  railroad  com- 
pany if  the  cotmcil  tells  it  to  get  off  the  streets.    It  can  do  nothing  less 
than  to  tell  the  city  that  it  must  allow  to  be  collected  a  compensation 
for  service  which  meets  the  conditions  above  established,  so  long  as  it 
permits  the  railroad  to  operate  at  all.    There  is  no  third  course  Which 
the  court  can  take,  unless  the  parties  asree. 

[10]  Primarily  the  duty  of  fixing  regulations  (including  rates  of  fare) 
for  street  occupancy  is  upon  the  city  authorities;  it  is  only  when  the 
city  in  that  behalf  acts  unreasonably,  or  fails  to  act  at  sJl,  that  the 
court  has  any  function.   The  court  cannot  fix  rates  of  fare  to  which  the 
city  is  bound  against  its  consent.   Its  power  is  nothing  more  than  to  say 
whether  or  not  a  particular  condition  of  street  occupancy,  such  as  the 
fare  to  be  charged,  is  reasonable,  and  if  it  finds  such  condition  to  be 
unreasonable,  and  a  substantial  interference  with  the  constitutional 
rights  of  the  company,  the  court  may  set  such  condition  aside.    If  the 
city  does  not  act,  or  until  the  city  acts,  the  company,  of  its  own  mo- 
tion and  without  the  city's  approval,  may  establish  rates  to  which  the 
public  must  conform,  and  to  protect  which  it  may  appeal  to  a  court. 
It  has  the  same  right  to  fix  uie  price  at  which  it  will  sell  its  service 
as  the  merchant  has  to  put  a  price  on  his  goods,  and  until  the  Company's 
price  is  revised,  legally,  by  the  city  or  in  judicial  proceedings,  it  must 
be  met  by  the  car  rider,  if  he  would  ride  at  all. 

This  is  the  bald  situation  in  Toledo,  a  situation  which  is  the  logical 
and  necessary  result  of  a  failure  to  agree  upon  a  franchise  contract. 
The  city  has  narrowed  its  ran|[e  of  control  by  permitting  the  franchise 
to  expire.  What  it  might  do  m  enforcing  a  franchise  contract,  it  can- 
not do  itself  now,  and  has  no  right  to  ask  the  same  of  a  court.  Now, 
the  city  is  hampered  by  economic  conditions  which  it  absolutely  must 
regard  in  order  to  act  lawfully.  If  the  city-  council  should  now  under- 
take its  privilege  and  duty  to  fix  rates  and  regulations  for  street  car 
service,  it  must  make  such  conditions  conform  to  the  economic  bur- 
dens now  borne  by  the  company ;  otherwise,  its  action  would  be  sub- 
ject to  overthrow  by  the  courts  on  constitutional  grounds.  This  is  the 
compelling  force  of  all  judicial  action  on  the  subject.  This  power  of 
the  court  has  for  a  corollary  the  authority  to  say,  when  its  jurisdiction 
is  involved,  whether  a  rate  demanded  by  the  company  shall  stand  until 
the  city  acts.  Lawful  action  thereon  thereafter  taken  by  the  city  would 
supersede  the  court's  decree,  which,  obviously,  would  have  but  a  tem- 
porary office.  It  is  imreasonable  to  say  that  the  city,  by  neglecting  its 
obvious  duty,  could  compel  the  company  to  leave  so  embarrassing  a 
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question  open,  to  be  subject  of  contention  at  the  pleasure  of  any  car 
rider. 

[11-14]  It  ought  to  be  clear  to  every  understanding  mind  that  it  is 
the  present  burden  of  expense  upon  the  franchisdess  corporation 
which  persons  receiving  the  benefit  of  its  service  should  be  compelled 
to  bear  at  any  one  period.  The  inconvenient'consequence  of  this  prin- 
ciple is  that  a  fluctuation  of  rates  of  fare  is  theoretically  possible  ac- 
cording as  the  expanse  of  furnishing  the  service  rises  or  falls  with  the 
fluctuation  in  the  cost  of  labor  and  materials,  for  the  operating  com- 
pany must  bear  the  burdens  as  well  as  the  advantages  of  its  franchise- 
less  condition,  and  has  as  clear  a  duty  to  reduce  the  fare  when  expenses 
fall  as  it  has  a  right  to  increase  when  expenses  rise.  Public  conven- 
ience and  every  demand  of  plain  common  sense,  therefore,  suggests 
that  in  times  such  as  these,  when  prices  and  expenses  are  so  extraor- 
dinarily liquid,  when  materials  indispensable  for  operation,  mainte- 
nance, and  repair  are  extraordinarily  high,  and  when  high  living  ex- 
penses of  the  laboring  man  compel  him  to  ask  for  higher  wages,  some 
principle  of  accwnmodation  should  be  agreed  upon,  with  reasonable 
conditions  and  concessions,  propounded  and  accepted  in  a  reasonable 
spirit  on  both  sides,  in  u^otiations  between  the  city  and  the  company. 

On  the  motion  for  temporary  injunction,  two  queries  are  before  the 
court  for  answer:  First,  is  the  rate  of  fare  which  the  company  as- 
serts it  must  now  chaise  the  rate  which,  in  all  probability,  it  has  the 
right  to  ask,  for  the  time  being,  in  order  to  secure  the  return  to  whidi 
the  authorities  above  cited  say  it  is  entitled  ?  and,  second,  do  the  facts 
indicate  a  probable  cause  for  asking  this  court  to  protect  it  in  its  de- 
mand? We  are  hearing  a  motion  for  a  temporary  injunction,  deci- 
sion of  which  involves  the  exercise  of  a  discretion  as  the  probabilities 
appear.  We  take  up  the  questions  in  this  apparently  illogical  order 
because,  if  the  company  shows  a  compelling  probability  that  it  should 
have  what  it  demands,  the  fact  that  the  city,  charged  by  law  with  the 
duty  of  first  passing  upon  those  demands,  deliberately  ignored  the  plain 
force  of  the  facts  upon  which  the  company  relies,  has  some  influence 
in  determining  whether  or  not  the  court  should  act.  OflScial  arbitrari- 
ness is  not  an  infrequent  cause  of  official  oppression,  and  its  presence 
is  frequently  an  augury  that  rights  which  should  be  officially  protected 
may  be  officially  neglected,  or  even  invaded. 

The  court  is  very  strongly  impressed  by  the  testimony  heard  that 
the  rate  of  fare  which  the  company  demands  is  necessary,  at  pres- 
ent, at  least,  if  the  company  is  to  receive  what  the  law  says  it  should 
have.  This  is  not  the  occasion  when  it  should  be  determined  what 
the  fair  valuation  of  the  company's  investment  in  its  street  car  sen-- 
ice  is.  We  have  no  full  data  on  which  a  judgment  on  that  question 
can  be  definitely  predicated.  This  much  is  entirely  clear,  however: 
That  the  valuation  upon  which  what  the  Supreme  Court  calls  a  fair 
return  should  be  calculated  is  probably  very  much  more  than  $8,000- 
000.  Taking  it  at  this  figure,  however,  which  the  testimony  indicates 
to  be  an  estimate  much  below  the  minimum  even,  the  company  is  law- 
fully entitled  to  a  rate  of  fare  which  will  meet  its  current  expenses  and 
provide  for  it  a  return  above  mere  operating  expenses  of  at  least 
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$480,000  annujJly.  It  seems  certain  that  the  very  best  that  can  be 
said  for  the  city,  under  any  circumstances,  is  to  say  this;  and  it  is 
the  dear  indication  of  the  evidence  before  us  that  a  fare  of  five  cents, 
with  a  one-cent  charge  for  transfer,  will,  under  present  circumstances, 
not  pay  the  company's  operating  e}q)enses  enhanced  by  an  increase 
of  wages,  and  even  this  surplus.  Indeed,  the  city,  if  we  may  judge 
from  the  character  of  its  argument  to  the  court,  is  not  seriously  cc«n- 
bating  this  proposition.  It  does  not  argue  anywhere  in  its  brief  that 
this  rate  is  exorbitant  All  the  city  now  contends  for  is  to  try  some 
lower  rate  of  fare  by  way  of  experiment,  and  see  what  the  result  will 
be,  although  all  the  evidence  before  this  court  indicates  most  clearly 
that  the  mayor's  proposition  of  eleven  tickets  for  fifty  cents,  with  free 
transfers,  will  not  meet  what  is  due  the  company. 

We  are  unable  to  see  any  right  in  the  mayor  to  ask  the  company  to 
submit  to  an  experiment  which  present  conditions  show  will  be  a  losing 
one.  From  his  testimony,  and  the  argum^ts  submitted  in  behalf  of 
the  city,  it  does  not  appear  that  he  had  any  confidence  that  this  rate 
was  adequate;  for  he  says  that,  in  fixing  upon  it,  he  was  moved  by 
the  theory  that  the  car  rider,  the  car  men  and  the  car  cbmpany  each 
must  sacrifice  something  in  the  present  emergency.  But  the  mayor  of 
Toledo  has  no  right  to  demand  of  this  franchiseless  company  that  it 
render  service  to  the  city  at  a  sacrifice,  nor  has  he  the  right  to  say  to 
the  employes  of  the  company  that  they  must  work  for  less  wages  than 
their  services  are  fairly  worth.  He  ignores  the  fact  that  it  is  no  sac- 
rifice for  the  car  riders  of  the  city  to  pay  any  rate  of  fare  which  is  what 
the  service  to  them  actually  costs,  and  the  economic  truths  that  they 
should  pay  what  the  service  to  theim  costs,  that  the  car  men  are  en- 
titled to  a  reasonable  wage,  and  that  the  car  company  is  entitled  to  a 
compensation  which  will  allow  it  to  live.  No  one  has  the  right,  wheth- 
er an  oflficial  or  not,  to  ask  either  the  car  men  or  the  car  company  to 
make  "sacrifices"  that  the  car  riders  may  get  service  at  less  than  cost, 
and,  of  course,  the  court  can  listen  to  no  such  proposition  as  that  to 
support  an  insistence  that  an  inadequate  rate  should  be  imposed. 

The  Supreme  Court  of  the  United  States  in  one  of  the  cases  cited 
by  the  city  (Wilcox  v.  Consolidated  Gas  Company,  212  U.  S.  19^1, 
29  Sup.  Ct.  192,  53  L.  Ed.  382,  48  L.  R.  A.  [N.  S.]  1134,  15  Ann.  Cas. 
1034),  as  well  as  in  another  case  in  the  same  volume  (Knoxville  v. 
Water  Company,  212  U.  S.  1,  29  Sup.  Ct  148,  53  L,.  Ed.  371),  recog- 
nizes that  the  proof  of  the  inadequacy  of  a  rate  proposed  by  the  city 
may  be  so  clear  and  convincing  that  a  federal  court  is  warranted  in 
enjoining  its  imposition  in  advance  of  putting  it  in  operation.  That 
is  the  state  of  the  evidence  here  on  the  question  of  the  necessity  of 
the  company's  rate.  The  evidence  comes  from  reliable  sources,  the  most 
important  being  the  city's  own  out-of-town  expert.  For  the  purpose 
of  the  motion,  then,  for  a  temporary  injunction,  we  find  no  difficulty 
in  holding  that  it  is  probably  necessary  for  the  company  to  charge 
the  rate  demanded. 

Is  the  second  support  of  the  motion  made  in  the  evidence?  Does  the 
evidence  suggest  a  probable  cause  for  the  intervention  of  this  court  to 
restrain  oppressive  action  on  part  of  the  city  or  its  officers  ?    To  an- 
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swer  this  question  the  court  is  justified  from  the  evidence  in  definite- 
ly concluding  that  the  company  was  in  a  serious  predicament  when  its 
application  for  a  temporary  restraining  order  was  made.  While  it  was 
not  threatened  with  a  technical  strike,  which,  under  the  rules  of  the 
labor  organization  to  which  most  of  these  trainmen  belonged,  seems 
to  have  been  impossible,  yet  it  was  confronted  with  a  situation  the 
probable  outcome  of  which  seemed  to  be  so  serious  a  retirement  of  its 
operatives  from  its  service  that  the  combined  effect  would  be  that  of 
a  disastrous  strike.  The  company  quickly  recognized  that  its  men 
were  justified  as  individuals  in  leaving  its  service  because  of  the  in- 
adequacy of  compensation  which  they  received,  and  it  is  very  clear 
to  this  court  that  it  was  not  only  the  moral  duty  of  the  coanpany  to 
materially  increase  compensation  to  its  trainmen,  but  it  was  as  strong- 
ly the  moral  duty  of  the  coriimunity  to  indorse  the  company's  actim 
in  that  behalf ;  it  was  plain  that,  tuiless  the  company  did  in  fact  in- 
crease its  expense  of  operation  very  materially  through  an  increase  in 
wages,  its  service  would  be  crippled,  not  only  to  its  own  loss,  but  to 
the  very  serious  loss  of  the  community  itself. 

But,  to  meet  the  morally  just  demands  of  its  men,  concededly  the 
company  must  enhance  its  revenue.  The  mayor  recognized  that  fact, 
for  he  proposed  to  indorse  an  increase  of  fares,  and,  upon  the  ques- 
tion of  how  to  meet  the  serious  emergency  confronting  the  company, 
the  only  disagreement  between  it  and  the  city  authorities  was  as  to  die 
extent  the  increase  should  go.  The  company,  not  being  controlled  by 
franchise  limitations,  was  not  obliged  to  ccmsult  the  city  in  fixing  fare. 
As  a  matter  of  courtesy,  or  expediency,  or  both,  it  did  invoke  the 
city's  co-c^ration,  only  to  meet  an  ultimatum  from  the-  mayor  which 
amounted  to  a  threat.  Of  course,  the  mayor  did  not  formulate  his 
threat  in  definitely  concise  and  unmistakable  language;  but  that  his 
attitude  was  one  of  hostility  to  the  company,  ccMiveying  a  ddinite  im- 
pression that  he  would  go  to  any  length  possible  to  compel  the  com- 
pany to  meet  his  ultimatum,  however  embarrassing  that  would  be,  no 
moderately  acute  mind  can  fail  to  conclude  from  the  testimony  and 
evidence  m  this  record.  He  plainly  intimated  that  he  would  stand 
irrevocably  upon  the  proposition  of  a  maximum  fare  of  eleven  tickets 
for  fifty  cents,  to  the  end  of  vetoing  any  legislation  more  favorable  to 
the  company  than  that.  The  mayor,  through  his  veto  power,  is  aHe 
to  nullify  five-sixteenths  of  the  legislative  authority  of  the  city. 

With  the  history  of  this  controversy  as  it  is  in  this  record,  to  which 
we  shall  hereafter  allude  briefly,  it  would  be  a  credulous  person  indeed 
who  would  assume  it  to  be  possible  to  get  11  councihnen  to  override 
the  mayor's  veto  of  an  ordinance  fixing  fares  at  more  than  the  mayot's 
figure,  if,  indeed,  the  council  could  be  induced  to  pass  any  ordinance 
at  all.  In  addition  to  the  threat  of  a  veto,  if  the  counsel  should  act 
beyond  the  mayor's  limit,  the  company  was  given  to  know  that  if  it 
got  into  deep  trouble  with  its  employes,  and  gave  thereby  the  mayor 
any  excuse  to  appeal  to  some  other  authority  to  secure  unembarrassed 
street  car  service,  such  excuse  would  be  promptly  accepted.  Sub- 
stantially, as  the  evidence  shows,  the  mayor  of  the  city,  upon  whom, 
with  the  council,  rested  just  as  great  a  responsibility  for  the  settlement 
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of  the  difficulties  in  which  this  public  utility  was  involved  as  upon  the 
latter's  managers,  was  in  the  attitude  of  saying  to  this  company : 

"Act  against  our  arbitrary  will  at  the  peril  of  some  i>roceedlng  Instituted 
in  tlie  name  of  tbe  city,  wtalcb  will  result  in  taking  from  you  the  management 
of  your  company." 

It  is  difficult  to  understand  just  what  Mayor  Schreiber  meant  when 
he  said  with  vehemence  to  the  representatives  of  the  men  and  to  the 
company,  in  effect,  that,  whatever  might  be  the  outcome  of  the  con- 
troversy between  the  company  and  its  employes,  the  street  qars  would 
rtm.  It  is  inconceivable  that  he  intended  to  use  the  power  of  the  city 
to  compel  the  dissatisfied  employes  to  remain  on  the  cars,  and  it  is 
equally  inconceivable  that  he  intended  any  other  action  of  a  charac- 
ter friendly  to  the  company.  To  assume  that  he  would  do  anything 
more  than  he  was  most  obviously  compelled  to  do  by  way  of  helping 
the  company  would  be  to  ignore  the  official  recbrd  he  has  made  in  the 
past  of  hostility  to  it,  of  which  the  testimony  concerning  his  present 
attitude  as  mayor  gives  no  indication  of  repentance.  Of  course,  it  is 
not  to  be  assumed  that  he  had  in  mind  anything  that  would  be  void  of 
the  color  of  legal  justification.  There  is  nothing,  however,  is  this  case 
to  assure  this  court  that  he  would  have  approached  the  executive  prob- 
lems confronting  him  in  a  spirit  other  than  hostile  toward  the  com- 
pany, had  the  company's  troubles  resulted  in  its  inability  to  maintain 
service.  Of  course,  whatever  he  proposed  to  do  was  under  color  of  his 
office,  which  fact  meets  the  contention  that  the  company's  complaint 
is  against  individuals,  and  not  against  the  city. 

Some  significance,  as  indicating  the  character  of  the  mayor's  appre- 
ciation of  his  responsibilities,  may  be  attached  to  this  paragraph  in  the 
city's  answer,  which  is  subscribed  by  Mr.  Schreiber  himself  as  one  of 
the  counsel  for  the  city : " 

"Thla  defendant  [the  city  of  Toledo]  denies  that  the  same  [the  operation  of 
city  street  car  system]  is  a  vital  necessity  to  the  citizens  and  residents  of 
said  city,  and  duties  that  any  intermption  in  the  operation  of  the  street  car 
system  of  said  company  would  work  great  and  irreparable  harm  to  said  com- 
pany, or  to  tbe  dtizens  and  residents  of  tbe  city  of  Toledo  as  a  whole,  or  to 
tbe  interest  of  tbe  United  States." 

We  must  assume  that  the  mayor  means  here  what  he  says,  and  there- 
fore it  is  justifiable  to  think  that  this  formal  expression  of  his  idea, 
deliberately  placed  in  the  city's  defense  to  the  present  issue,  indicates 
the  d^ree  of  serious  consideration  he  would  give  to  a  matter  aflt acting 
the  street  car  company  and  its  public  service.  This  averment  in  the 
answer  suggests  either  a  judgment  on  the  part  of  the  chief  executive 
concerning  the  relationship  to  the  city  of  its  only  organized  means  of 
intercommunication  with  which  there  must  be  an  almost  unanimous  dis- 
agreement on  the  part  of  those  who  are  alive  to  the  city's  welfare,  or 
a  hostility  to  the  street  car  company  so  contemptuous  and  besetting 
as  to  render  impossible  to  him  a  fair  consideration  of  its  problems. 
Whatever  may  be  the' reason  for  this  remarkable  statement,  it  serves 
to  interpret  the  mayor's  attitude  toward  the  company's  problems,  and 
justifies  an  impression  that  a  full  measure  of  proper  appreciation  of 
them,  and  of  the  importance  of  a  solution  of  them,  with  equal  regard 
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to  the  cCKnpany's  rights  and  the  city's  service,  is  not  now  to  be  expected 
in  the  executive  office. 

We  prefer  to  bejieve  that,  if  once  the  question  were  put  up  to  the 
mayor,  he  would  do  something  to  keep  transportation  going  at  aD 
hazards,  and  that  the  remarkable  statement  above  quoted  justifies  a 
feeling,  only,  that  in  so  doing  he  might  be  substantially  inconsiderate 
of  the  plain  rights  of  the  company.  Whatever  may  have  been  in  his 
mind  when  he  said  emphatically  that  under  any  circimistances  the 
street  cars  would  run,  it  seems  that  it  must  have  been  one  or  both 
of  two  ideas  of  extraordinary  procedure,  rather  than  that  which  the 
law,  as  well  as  common  sense,  plainly  indicates  to  be  the  proper  meth- 
od, namely,  a  harmonious  co-operation  between  the  company  and 
the  city,  through  official  action  in  which  the  uppermost  thought  would 
be  the  securing  of  justice  both  to  the  car  riders  and  the  company,  and 
whereby  the  latter  might  maintain  its  system  under  reasonable  and 
fair  regulations,  and  the  former  would  pay  for  the  service  what  its 
rendition  reasonably  costs.  He  may  have  thought,  in  the  event  of 
the  failure  of  the  company  to  maintain  full  service,  to  invoke  the 
assistance  of  a  state  court  In  fact,  many  things  in  evidence  suggest 
that  that  was  in  his  mind.  Probably,  with  the  record  here  as  the 
city  itself  has  allowed  it  to  be  made  and  to  remain,  such  a  course 
would  have  resulted  in  a  conflict  of  courts,  in  which  the  advantage 
would  be  with  the  federal  court;  but  even  a  futile  attempt  of  this 
sort  is  capable  of  involving  the  company  in  embarrassment,  to  p^^ 
vent  which  a  court  of  equity  might  interfere. 

Although  the  company  has  the  right  to  cease  at  once  its  service  and 
take  up  its  tracks  (Cleveland  Street  Railway  Company  v.  City  of 
Cleveland,  204  U.  S.  116,  27  Sup.  Ct.  202,  51  L.  Ed.  399),  it  is  proba- 
ble that  tfie  national  emergency  would  impel  presidential  seizing  of 
the  street  car  system  for  operation,  to  protect  war  industries,  and  the 
mayor  might  have  had  this  course  in  mind  also,  and  to  apply  to  the 
federal  executive  to  that  end.  This  action,  which  the  company  could 
not  well  oppose,  would  obviously  be  detrimental  to  its  interests,  pro- 
vided that  it  wanted  to  maintain  its  system  itself,  and  assuming  that, 
if  a  fair  treatment  under  the  law  were  accorded  to  it  by  the  city,  it 
could  carry  on  its  service.  An  attempt  in  this  way,  by  the  city's 
action  under  these  circumstances,  to  take  the  management  of  the 
system  away  from  the  company,  might  call  for  the  intervention  of  a 
court  of  equity. 

Neither  of  these  courses  could  be  invoked  by  the  mayor  without 
contravening  the  constitutional  rights  of  the  company,  unless  the 
company,  because  of  its  own  deficiency  of  resource,  was  in  default 
of  its  duty  to  the  public.  The  city  officials  cannot  be  permitted  to 
maneuver  and  jockey  questions  affecting  the  company  with  which 
they  should  deal  fairly  and  impartially  and  fully,  and  then,  because 
their  official  neglect,  or  worse,  brings  the  company  into  unmerited 
embarrassment,  seize  upon  that  situation  as  an  excuse  to  take  away 
from  it  the  control  of  its  affairs.  Courts  are  not  so  impotent  as  to 
be  incapable  of  furnishing  relief  against  such  a  situation.  Whether 
or  not  the  mayor's  attitude  was  seriously  threatening  can  only  be  cor- 
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rectly  estimated  by  recourse  to  the  history  of  the  prolonged  street 
car  controversy,  to  Mr.  Schreiber's  previous  relationship  to  that  con- 
troversy here,  and  with  reference  to  the  sensitive  condition  of  public 
sentiment  on  the  part  of  a  great  portion  of  the  citizenship  using  the 
street  car  service. 

Four  years  have  not  yet  passed  since  the  company  found  itself 
compelled  to  carry  millions  of  passengers  free,  because  the  present 
mayor  of  Toledo  had  been  one  city  official  to  assure  the  car-riding 
public  that  three  cents  was  a  rate  so  entirely  adequate  as  to  be  almost 
sacred,  and  that  to  demand  more  was  to  attempt  extortion,  and  be- 
cause the  then  city  officials  were  indicating  official  protection  to  the 
dupes  of  the  three-cent  propaganda  should  the  latter  "stand  on  their 
rights"  to  ride  for  a  rate  which  the  city,  later,  confessed  to  be  palpably 
confiscatory.  The  court  cannot  be  obtuse  to  the  impression  that 
there  remains  yet  enough  of  this  unreasonable  sentiment  to  add  al- 
most an  intolerable  burden  to  the  company,  if  it  should  attempt  to  ex- 
ercise its  plain  rights,  unsupported,  even  if  not  definitely  antagonized, 
by  the  mayor.  With  the  author  of  the  Schreiber  three-cent  ord^nance 
and  the  measure  demanding  $250  per  day  street  rental  in  the  may- 
or's chair,  fulminating  an  ultimatum  that  a  rate  must  be  adhered  to 
as  impracticable  now  as  three-cent  fare  was  in  1913,  it  is  not  to  be 
wondered  that  the  company  feared  that  its  rights  were  to  be  disre- 
garded by  the  city,  and  that  it  was  at  the  peril  of  some  action  under 
color  of  office  which,  at  thef  least,  would  appeal  to  the  imagination 
of  that  portion  of  the  public  which  may  yet  feel,  as  it  has  been 
wrongly  educated  to  feel,  that  antagonizing  the  street  railway  company 
is  the  highest  form  of  official  service,  and  which  would,  consequently, 
embarrass  the  company  precisely  as  it  was  unfairly  dealt  with  by  the 
city  four  years  ago. 

This  court  is  prepared  to  say  that  there  is  power  in  a  court  of 
equity  to  enjoin  acts,  lawful  even,  by  the  mayor  of  Toledo,  the  results 
of  which  would  work  inequity  to  the  street  railway  company ;  that  it 
can  by  its  decree  confine  the  parties  to  this  case  to  that  orderly  pro- 
cedure in  the  determination  of  their  relations  to  each  other  which  the 
law  clearly  points  out.  The  city  of  Toledo  is  in  this  case,  and  has 
been  for  more  than  two  years,  with  an  application  to  the  court  for  the 
security  of  an  unembarrassed  street  car  service  in  the  city  of  Toledo, 
and  with  that  application  still  pending,  and  the  city  here  in  that  at- 
titude, we  do  not  propose  to  let  its  representatives  in  this  emergency 
be  free  to  take  any  extraordinary  steps  which  will  surely  and  neces- 
sarily embarrass  the  company  in  the  performance  of  its  plain  duty  to 
serve  the  public.  However  the  mayor  might  act,  whatever  was  in  his 
mind  when  he  said  that  the  street  cars  would  run  in  any  event,  no 
action  he  could  take  but  would  be  within  the  condemnation  of  a  court 
of  equity,  as  a  plain  invasion  of  the  equities  of  the  company,  unless 
it  was  either  the  securing  by  legislation  from  the  council  that  which 
would  permit  the  company  to  serve  the  public  and  at  the  same  time 
to  live  as  a  business  proposition  or  a  direction  to  get  off  the  streets. 

We  do  not  propose  to  permit  an  order  to  run  out  of  this  court 
which  will  restrain  the  city  authorities  of  Toledo  from  the  perform- 
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ance  of  any  legitimate  function  in  connection  witb  this  company.  No 
order  which  we  can  issue  can  have  any  vitality  which  interferes  with 
the  city's  prerogatives  in  that  respect,  but  the  city  is  limited  to  but  one 
of  the  two  courses  of  action  hitherto  indicated.  Fafling  to  get  from 
the  city  any  reasonable  proposition  of  adjustment  in  this  emergenCT, 
the  company  exercised  its  plain  right  to  fix  the  figure  at  which  it  could 
for  the  time  being  meet  the  cost  of-  its  service,  enhanced  by  the  just 
demands  of  its  men  for  increased  compensation.  All  that  the  court 
can  do  is  to  preserve  the  status  which  the  company  has  created,  if 
upon  investigation  it  appears  that  that  is  reasonable,  leaving  the 
city  free  to  exercise  all  the  wisdom;  judgment,  and  moral  courage 
which  abides  in  its  officiary  in  the  settlement  of  terms  which  the  com- 
pany can  accept. 

It  is  not  the  law,  although  so  stated  in  the  brief  of  the  city,  that 
the  council  may  prescribe  conditions  which,  if  unacceptable  to  the 
company,  involve,  ipso  facto,  a  duty  upon  the  company  to  abandon 
its  service  and  leave  the  streets.  The  responsibility  of  determining 
whether  the  public  of  Toledo  shall  be  served  with  a  street  car  system 
or  not  cannot  be  so  sidestepped  by  the  city's  officiary.  In  the  hearing 
four  years  ago,  this  court  decided,  respectii^  the  so-called  Schreiber 
ordinance,  that  the  company  could  reject  unreasonable  terms,  and  at 
the  same  time  continue  its  service  with  the  expectation  of  getting 
proper  compensation,  notwithstanding  the  hostile  attitude  of  the  city, 
tmtil  the  city  affirmatively  directed  the  company  to  leave  the  streets  as 
an  alternative  to  the  acceptance  of  imreasonable  terms,  and  that  hold- 
ing finds  itself  amj^y  justified  by  the  recent  decisions  of  the  Supreme 
Court  elsewhere  referred  to,  particularly  the  case  of 'Cincinnati  v. 
Cincinnati  &  Hamilton  Traction  Company.  So  the  temporary  injunc- 
tion which  the  court  proposes  to  grant  here  will  leave  the  city  abso- 
lutely unhampered  to  legislate  upon  the  subject  which  has  been  n^- 
lected  for  so  many  years.  It  will  likewise,  of  course,  leave  the  com- 
pany free  to  apply  to  the  court  for  relief  against  unreasonable  legisla- 
tion, unless  the  city  authorities  are  brave  enough  to  couple  with  un- 
reasonable provisions  of  its  legislation  a  specific  alternative  that  the 
company  must  accept  them  or  quit  the  streets. 

It  is  not  conceded,  notwithstanding  the  brief  of  the  city,  "that 
the  court  cannot  enjoin  legislative  action,  and  it  is  equally  clear  that 
the  court  cannot  judge  in  advance  that  certain  legislative  action,  if 
taken,  would  be  void."  While  we  are  not  attempting  here  to  enjoin 
legislative  action — just  the  contrary,  we  are  trying  to  encourage  it- 
yet  it  has  been  adjudicated  that  in  extreme  cases,  and  this  is  surely 
one,  that  may  be  done.  Clearly  foreshadowed  legislative  action  of 
the  city  of  Kalamazoo  was  enjoined  by  Judge  Denison  in  Knicker- 
bocker Trust  Company  v.  City  of  Kalamazoo  (C.  C.)  182  Fed.  865, 
and  much  of  the  reasoning  of  that  court  applies  here. 

Much  as  the  court  regrets  it,  we  expect  this  contention  to  remain 
with  us  until  the  sensible  people  of  "roledo  insist  that  the  problem 
be  approached  from  a  different  standpoint  than  that  hitherto  oc- 
cupied generally  by  the  city's  official  representatives.  No  injunction 
will  issue  from  this  court,  temporary  or  otherwise,  which  will  re- 
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Strain  the  city  from  lawfully  employing  its  full  powers  in  any  par- 
ticular; but  we  may  and  will  enjoin  the  city,  and  any  one  who 
assumes  to  act  in  the  cit/s  name,  from  taking  any  extraordinary  ac- 
tion  which  has  a  tendency  to  embarrass  the  street  railroad  company 
in  the  performance  of  its  service  to  the  city,  so  long  as  the  company 
is  capable  of  and  willing  to  serve  the  dty  with  street  car  transporta- 
tion. 

A  temporary  injunction  is  to  issue  on  the  lines  of  the  amended 
restraining  order. 


UNITED  STATES  t.  WHEELER  et  al. 
(District  Coort,  D.  Arlsona.    December  2,  1018.) 

No.  c-esz. 

1.  Aurr  AND  Navy  <8=>20 — Sklbctive  Sebvicb  Act — Dutt  of  Registbawts  to 

Remain  at  Rksidence. 

Neither  the  Selective  Service  Act  nor  the  regulations  prescribed  by  the 
President  required  registrants  to  remain  In  their  permanent  homes  and 
actual  places  of  legal  residence  until  drafted  into  military  service,  etc. 

2.  OsiMiMfAi.  Law  «=»5 — What  Law  Govkbns. 

The  offense  of  forcibly  taking  a  person  in  the  state  and  carrying  into 
another  denounced  by  Pen.  Code  Ariz.  1901,  §  186,  as  well  as  the  offense  of 
false  imprlsoiwnent  denounced  by  section  206,  are  within  the  tiolice 
power  reserved  to  the  states  by  Const.  Amend.  10. 

3.  CBiiaKAi.  Law  €=>5 — What  I>aw  Governs. 

As  the  congressional  legislation  against  kldnai)plng  found  in  Criminal 
Code,  SS  268-271  (Oomp.  St  1916,  {{  10441-10444),  is  expressly  limited  to 
the  constitational  authority  of  Congress  to  legislate  against  slavery,  etc., 
under  Const.  Amends.  IS,  14,  this  amounts  to  a  legislative  declaration  that 
kidnapplDg  not  so  limited  was  left  to  be  dealt  with  by  the  states  under 
their  police  power;   the  expression  of  one  thing  excluding  others. 

4.  CONSPIRAOT  €=»29 — OlTENSES — Fedekai.  Law. 

It  was  not  a  violation  of  Criminal  Code,  |  19  (Comp.  St  1916,  {  10183), 
denouncing  conspiracy  to  injure,  etc.,  any  citizen  in  the  exercise  of  any 
right  secured  by  the  Oonstltntion  or  laws  of  the  United  States  for  de- 
fendants to  conspire  to  deport  from  Arizona  citizens  of  the  United  States 
some  of  whom  had  registered  under  the  Selective  Service  Act;  the  con- 
spiracy not  depriving  those  conspired  against  of  rights  seciu^d  by  Const, 
art  4,  i  2,  or  Amendment  14,  the  federal  statutes  against  kidnapping,  etc., 
.being  inapplicable,  and  the  Selective  Service  Act  not  requiring  registrants 
to  remain  at  their  legal  residences. 

5.  GONBPIBAOT  «=>29 — OONBTBUCTION   OF   STATTrTB. 

Section  19  of  the  Criminal  Code  of  the  United  States  (Gomp.  St  1916,  i 
10183)  has  the  same  meaning  as  when  it  was  enacted  as  section  6,  Act 
May  31,  1870.  As  there  enacted  it  was  intended  to  protect  the  political 
rights  of  citizens  of  the  United  States  in  the  several  states,  and  not 
their  dvll  rights  as  mere  persons,  residents  or  inhabitants.  Baldwin  v. 
Franks,  120  U.  S.  678,  7  Sup.  Ct  656,  763,  30  L.  Ed.  766. 

6.  Gbeuinai.  Law  <&=>95 — Jubisdiction — Federal  Coubts. 

That  it  might  be  impossible  to  enforce  the  state  law  against  kid- 
napping, etc.,  against  defendants  who  conspired,  etc.,  to  deport  citizens 
of  the  United  States  from  Arizona,  does  not  give  the  federal  court  Ju- 
risdiction of  the  prosecution ;  no  federal  law  beiug  violated. 

4s»For  otber  cmm  see  uma  topic  ft  KBT-NUUBBR  la  aU  Key-Numbered  DlseeU  4  Indexes 
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Harry  C.  Wheeler  and  others  were  indicted  for  conspiracy  in  vio- 
lation of  Criminal  Code,  §  19.  On  demurrer.  Demurrer  sustained, 
and  indictment  quashed. 

William  C.  Pitts,  Sp.  Asst.  Atty.  Gen.,  and  Thomas  A.  Flynn,  U. 
S.  Atty.,  of  Phoenix,  Ariz. 

E.  E.  EUinwood,  John  Mason  Ross,  and  Clifton  Mathews,  all  of 
Bisbee,  Ariz.,  for  defendants  Wilcox,  Douglas,  Rae,  Merrill,  Sherman, 
Cunningham,  Allison,  Watkins,  Shattuck,  Brophy,  Tovrea,  Hunt,  Gan- 
non, Johnson,  Bledsoe,  Hodgson,  Howe,  Sims,  Snodgrass,  Dowell, 
and  Stout 

MORROW,  Circuit  Judge.  This  is  a  demurrer  to  an  indictment 
charging  the  defendants  with  a  conspiracy  in  violation  of  section  19 
of  the  Criminal  Code  of  the  United  States  (Act  March  4,  1909,  c.  321. 
35  Stat.  1092  [Comp.  St.  1916,  §  10183]). 

The  objection  is  that  the  facts  stated  in  the  indictment  do  not  charge 
an  offense  within  the  constitutional  provisions  of  that  section.  The 
section  provides  as  follows: 

"Sec.  19.  If  two  or  more  persons  conspire  to  Injure,  oppress,  threaten,  or 
Intimidate  any  citizen  in  the  free  exercise  or  enjoyment  of  any  right  or  privi- 
lege secured  to  him  by  the  Constitution  or  laws  of  the  United  States,  or  be- 
cause of  his  having  so  exercised  the  same,  or  if  two  or  more  persons  go  in  dis- 
guise on  the  highway,  or  on  the  premises  of  another,  with  Intent  to  prevwit 
or  hlhder  his  free  exercise  or  enjoyment  of  any  right  or  jjrlvilege  so  secured, 
they  shall  be  fined  not  more  than  five  thousand  dollars  and  Imprisoned  not 
more  than  ten  years,  and  shall,  moreover,  be  thereafter  ineligible  to  any  offic?, 
or  place  of  honor,  profit,  or  trust  created  by  the  Constitution  or  laws  of  the 
United  States." 

The  section  was  originally  contained  in  section  6  of  "An  act  to  en- 
force the  right  of  citizens  of  the  United  States  to  vote  in  the  several 
states  of  the  Union  and  for  other  purposes,"  approved  May  31,  1870 
(16  Stat.  140,  141,  c.  114).  It  was  afterwards  contained  in  the  Re- 
vised Statutes  of  the  United  States,  enacted  June  22,  1874,  as  section 
5508,  in  chapter  7,  entitled  "Crimes  against  the  Elective  Franchise  and 
Civil  Rights  of  Citizens."  The  section  is  now  contained  in  chapter  3 
of  the  Criminal  Code,  bearing  the  same  title  as  chapter  7,  containing 
section  5508  in  the  Revised  Statutes,  did  prior  to  the  enactment  of 
the  Criminal  Code. 

This  case  is  known  to  the  public  as  the  "Bisbee  Deportation  Case." 
It  involves  an  alleged  conspiracy  on  the  part  of  the  defendants,  con- 
tinuing from  the  1st  to  and  including  the  12th  day  of  July,  1917,  to  de- 
port from  Bisbee,  in  the  state  of  Arizona,  221  persons  to  the  state  of 
New  Mexico.  The  conspiracy  was  plainly  a  single  act  on  the  part  of 
the  defendants  against,  all  the  persons  to  be  deported;  but  for  the 
purpose  of  classifying  such  persons  with  respect  to  their  citizenship, 
and  liability  to  the  selective  draft,  the  indictment  has  been  split  up 
into  four  counts,  so  as  to  charge  the  offense  as  a  conspiracy  directed 
against  different  classes  of  persons.  This  may  be  done,  subject  to  cer- 
tain limitations.  United  States  v.  Howell  (D.  C.)  65  Ped.  402;  Orth 
V.  United  Sutes,  252  Fed.  568,  —  C.  C.  A.  — ,   These  four  counts 
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classify  the  persons  against  whom  the  conspiracy  was  directed  as  fol- 
lows: 

In  the  first  count  the  whole  number  of  221  persons  are  described  as 
citizens  of  the  United  States. 

In  the  second  count  25  of  this  number  of  persons  are  described  as 
citizens  of  the  United  States  residing  in,  but  not  citizens  of,  the  state 
of  Arizona. 

In  the  third  count,  196  of  the  persons  mentioned  in  the  first  count 
are  described  as  citizens  of  the  United  States  and  of  the  state  of 
Arizona,  residing  in  Arizona.  There  is  also  in  this  count  a  name  not 
mentioned  in  the  first  count,  making  the  number  in  this  class  197. 
No  objection  is  made  to  the  indictment  on  this  account. 

In  tiie  fourth  count  60  persons  mentioned  in  the  first  count  are  de- 
scribed as  citizens  of  the  United  States  and  of  the  state  of  Arizona, 
residing  in  said  state,  who  were  male  persons  between  the  ages  of  21 
and  30,  required  by  the  proclamation  of  the  President  of  the  United 
States,  dated  May  18,  1917,  to  present  themselves  on  June  5,  1917,  and 
who  did  present  themselves,  for  and  submit  to  registration  under  the 
provisions  of  the  act  of  Congress  approved  May  18,  19l7  (40  Stat. 
76,  c.  15). 

It  is  alleged  in  the  first  count  that  the  221  persons  against  whom  the 
conspiracy  of  the  defendants  was  directed — 

"were  citizens  of  the  United  States,  residing  in  the  county  of  Ck>chlse,  in  the 
state  and  in  said  district  of  Arlaona,  in  the  peace  of  said  county,  state,  and 
district,  and  then  and  there  aa  such  dtisens  of  the  United  States  were  ex- 
ercising the  right  and  privilege  pertaining  to  citizens  of  said  state  peaceably 
there  to  reside  and  remain  and  to  enjoy  the  blessings  of  liberty  rather  than 
In  another  state  of  the  United  States,  and  the  light  and  privilege  pertaining  to 
citizens  of  said  state  to  be  immune  from  unlawful  deportation  from  that 
state  to  another  state,  and  then  and  there  were  not  persons  charged  In  any 
state  with  treason,  felony,  or  other  crime,  who  had  fled  from  Justice  of  said 
state,  and  had  been  found  in  said  state  of  Arizona,  or  persons  then  In  said 
state  of  Arizona,  who  had  committed  crimes  or  offenses  against  the  United 
States  in  another  state,  or  in  other  states,  or  persons  not  sentenced  or  im- 
prisoned In  a  prison  or  prisons  located  in  another  state,  or  any  other  states, 
or  persons  subject  to  extradition  to  a  foreign  country  or  foreign  countries." 

It  is  charged  that  the  defendants  conspired  and  confederated  to- 
gether— 

"to  Injure,  oppress,  threaten,  and  intimidate  said  citizens  of  the  United 
States  in  the  free  exercise  and  enjoyment  by  them,  respectively,  of  certain 
rights  and  privileges  secured  to  them  as  such  citizens  by  the  Constitution  and 
laws  of  the  United  States;  that  is  to  say,  the  rights  and  privileges  afore- 
said." 

The  rights  and  privileges  "aforesaid"  were  the — 

"Mght  and  privilege  pertaining  to  citizens  of  the  said  state  peaceably  there  to 
reside  and  remain  and  to  enjoy  the  blessings  of  lioerty  rather  than  In  another 
state  of  the  United  States,  and  the  right  and  privilege  pertaining  to  citizens 
of  said  state  to  be  Immune  from  unlawful  deportation  from  that  state  to 
another  state." 

It  is  further  charged  that — 

"Said  nnlawfnl  and  felonlotis  conspiracy,  combination,  confederation,  and 
agreement  then  and  there  was  one  tar  injuring,  oppressing,  threatening,  and 
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intimidating  said  dtizens  of  the  United  States  in  the  free  exercise  and  eo- 
joyment  of  said  rights  and  privileges,  by  unlawfully  and  with  force  and 
arms  driving  and  conveying  said  citizens  in  a  body  from  their  said  places  of 
residence  in  said  state  of  Arizona  to  and  into  another  state,  to  wit,  Ner 
Mexico,  and  threatening  said  citizens  with  great' bodily  harm  and  death  if 
they  should  return  or  endeavor  to  return  to  said  state  of  Arizona." 

It  is  further  charged  that  certain  of  the  defendants  in  and  for  ex- 
ecuting such  conspiracy  did  certain  overt  acts  set  forth  in  the  count 

The  second  count  is  the  same  as  the  first  count,  except  that  it  is 
alleged  that  the  25  persons  against  whom  the  conspiracy  was  directed 
are  described  as  citizens  of  the  United  States  residing  in,  but  not  citi- 
zens of,  the  state  of  Arizona,  who — 

"were  exercising  the  right  and  privilege  pertaining  to  citizens  of  other  state 
of  the  United  States,  other  than  said  state  of  Arizona,  peaceably  there  to 
reside  and  remain  and  to  enjoy  the  blessings  of  liberty  and  the  right  and 
privilege  of  being  immnne  from  unlawful  deportation  from  tliat  state  to  so- 
other state." 

The  charge  in  this  count  is  that  the  defendants  conspired  and  con- 
federated together — 

"to  injure,  oppress,  threaten,  and  intimidate  the  citizens  in  this  count  named 
in  the  free  exercise  and  enjoyment  by  them,  respectively,  of  certain  rights  and 
privileges,  secured  to  them  as  such  citizens  by  the  Oonstltutlon  and  laws  oi 
the  United  States;  that  is  to  say,  the  rights  and  privileges  in  this  count 
aforesaid." 

The  rights  and  privileges  "in  this  count  aforesaid"  are  the  rights 
and  privileges — 

"pertaining  to  citiz«is  of  other  states  of  the  United  States,  other  than  said 
state  of  Arizona,  peaceably  there  to  reside  and  remain  and  enjoy  the  bless- 
ings of  liberty  and  the  right  and  privilege  of  bein^  immvme  from  unlawtnl 
deportation  from  that  state  to  another  state." 

The  third  count  is  the  same  as  the  first  count,  except  that  it  is  al- 
leged that  the  197  persons  therein  named,  against  whom  the  con- 
spiracy of  the  defendants  was  directed,  were  citizens  of  the  United 
States  and  of  the  state  of  Arizona. 

The  fourth  count  is  substantially  the  same  as  the  first  count,  except 
that  it  is  alleged  that  the  60  persons  against  whom  the  conspiracy  was 
directed  are  described  as — 

"citizens  of  the  United  States  and  of  the  state  of  Arizona,  residing  in  the 
county  of  Cochise,  in  said  state,  and  In  said  district  of  Arizona,  and  were 
respectively  male  persons  between  the  ages  of  21  and  SO,  •  •  •  who  were 
then  and  there  required  by  the  proclamation  of  the  President  of  the  United 
States,  dated  May  18,  1917,  to  present  themselves,  and  did  present  them- 
selves, for  and  submit  to  registration  under  the  provisions  of  the  act  ot 
CJongress  approved  May  18,  1917,  •  *  •  at  divers  registration  places  in 
divers  precincts,  •  •  •  these  precincts  being  the  precincts  where  the 
citizens  mentioned  in  this  count  of  this  indictment  had  their  permanent  homes 
and  actual  places  of  legal  residence." 

Against  these  persons  so  subject  to  the  selective  draft,  it  is  charged 
that  the  defendants  conspired — 

"to  injure,  oppress,  threaten,  and  intimidate  In  the  free  exercise  and  eojoy- 
ment  by  them,  respectively,  of  the  certain  right  and  privilege  secured  to 
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tbem  as  sach  citizens  by  the  Constitntloa  and  laws  of  the  United  States; 
tbat  la  to  say,  the  right  and  privilege  In  the  count  aforesaid." 

The  right  and  privilege  in  the  coUnt  aforesaid  was — 

"the  right  and  privilege  pertaining  to  citizens  who  bad  presented  themselves 
for,  and  who  had  submitted  to,  registration  as  aforesaid,  of  remaining  un- 
molested in  their  said  permanent  homes  and  actual  idaces  of  legal  residence, 
subject  to  draft  and  until  drafted  under  the  provisions  of  said  act  of  May 
18,  ldl7,  into  the  mUltary  service  of  the  United  States." 

[1]  The  act  did  not  require  registrants  under  the  act  to  remain  in 
their  permanent  homes  and  actual  places  of  legal  residence  until  draft- 
ed into  the  military  service  of  the  United  States,  nor  did  the  selec- 
tive service  regulations  prescribed  by  the  President  of  the  United  States 
make  such  a  requirement;  but,  on  the  contrary,  the  location  of  the 
registrant  elsewhere  than  at  his  permanent  home  and  actual  place  of 
legal  residence  at  the  time  of  his  call  into  the  military  service  was  pro- 
vided for  in  such  regulations,  and  the  absence  from  home  of  the  reg- 
istrant in  no  way  prejudiced  his  rights  under  the  act  or  under  the 
regulations  of  the  President. 

Stripped  of  the  verbiage  required  to  state  the  various  elements  of 
the  alleged  conspiracy,  we  find  that  the  injury  charged  in  the  four 
counts  of  the  indictment  may  for  the  purpose  of  the  present  inquiry 
be  reduced  to  the  single  charge  of  a  conspiracy  to  injure,  oppress, 
threaten,  and  intimidate  certain  citizens  of  the  United  States  in  the 
free  exercise  and  enjoyment  of  the  right  and  privilege,  pertaining  to 
citizens  of  the  state  of  Arizona,  peaceably  there  to  reside  and  remain 
and  to  enjoy  the  blessings  of  liberty  rather  than  in  another  state  of 
the  United  States,  and  the  right  and  privilege  pertaining  to  citizens 
of  said  state  to  be  immune  from  unlawful  deportation  from  that  state 
to  another  state. 

[2]  The  offense  which  the  defendants  are  charged  to  have  conspir- 
ed to  commit  is,  then,  an  offense  against  the  right  and  privilege  of  the 
persons  conspired  against,  secured  to  them  as  citizens  of  the  state  of 
Arizona,  and  upon  examining  the  law  of  that  state  we  find  that  the 
charge  in  the  indictment  is  correct  in  both  form  and  substance,  and 
that  protection  has  been  provided  for  such  persons  under  the  police 
power  of  the  state.  Section  186  of  the  Penal  Code  of  1901  of  the  state 
of  Arizona  provides : 

"Every  person  who  forcibly  •  •  •  takes  •  •  •  any  person  In  this 
state,  and  carries  him  into  another  •  •  •  state  •  •  •  Is  guilty  of 
kidnapping" 

— for  which  a  punishment  has  been  provided.  Another  aspect  of  the 
case  is  provided  for  in  section  205  of  the  Penal  Code,  where  it  is  en- 
acted: 

"False  imprisonment  Is  the  unlawful  violation  of  the  personal  liberty  of 
another" 

— for  which  a  punishment  has  been  provided. 

The  right  of  protection  furnished  by  this  police  power  of  the  state 
is  a  right  reserved  to  the  state  under  the  Tenth  Amendment  of  the 
Constitution  of  the  United  States,  providing  that: 
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"The  powers  not  delegated  to  the  United  States  by  the  Constltntlon,  nor  pro- 
hibited by  it  to  the  states,  are  reserved  to  the  states  respectively,  or  to  tlM 
people." 

Whether  this  state  protection  is  exclusive  or  not  in  a  particular  in- 
stance depends  upon  die  question  of  whether  the  power  has  also  been 
granted  by  the  Constitution  to  the  general  government  expressly  or  by 
necessary  implication. 

[3]  Congress  has  provided  a  statute  against  kidnapping,  to  be  found 
in  sections  268-271  of  the  Criminal  Code  (R.  S.  §§  5525-5527,  and 
Act  June  23,  1874  [Comp.  St.  1916,  §§  10441-10444]);  but  this  leg- 
islation is  expressly  limited  to  the  constitutional  authority  of  Congress 
to  legislate  against  slavery,  involuntary  servitude,  and  peonage  under 
the  Thirteenth  and  Fourteenth  Amendments  to  the  Constitution.  The 
Peonage  Cases  (D,  C.)  123  Fed.  671 ;  Clyatt  v.  U.  S.,  197  U.  S.  207, 
25  Sup.  Ct.  429,  49  L.  Ed.  726.  This  amounts  to  a  legislative  declara- 
tion that  kidnapping,  not  so  limited,  was  left  to  be  dealt  with  by  the 
states  under  their  police  power.  "Expressio  unius  est  exdusio  al- 
terius." 

[4,  5]  The  question  is  broadly  stated  in  the  brief  of  the  Assistant  At- 
torney General  in  support  of  the  indictment  in  this  case  as  follows : 

"We  admit  that  the  fundamental  rights  of  a  person  as  such,  or  of  a  dtl- 
zen  as  such,  are  not  secured  to  him  by  the  Constitution  of  the  Unitecl  States. 
The  rights  to  life,  liberty,  and  the  pursuit  of  happiness,  for  Instance,  existed 
before  the  Constitution,  were  not  created  by  it,  and  hence  are  not  secured 
by  it,  but  by  the  Constitution  and  laws  of  the  several  states.  If,  bowever, 
these  fundamental  ri^ts  are  brought  into  connection  with  the  federal  gov- 
ernment, the  situation  Is  changed,  and  the  right  then  becomes  one  secured  by 
the  Constitution  of  the  United  States." 

He  then  proceeds  to  explain  what  he  means  by  "fundamental  rights" 
being  "brought  into  connection  with  the  federaJ  government." 

"For  example,"  he  says,  "ordinarily  the  right  to  remain  in  any  one  place, 
or  to  move  freely  from  place  to  place,  is  not  secured  by  the  Oonstltutioa  of 
the  United  States;  but  if  state  boimdarles  are  brought  Into  the  question,  if 
the  right  claimed  be  to  remain  in  one  of  the  several  states  of  the  federal 
Union,  as  distinguished  from  another,  or  to  move  freely  from  one  of  the  several 
states  into  another  state  of  the  federal  Union,  it  then  becomes  a  right  se- 
cured by  the  Constitution  of  the  United  States" — citing  Crandall  v.  Nevada, 
6  Wall.  85,  18  L.  Ed.  745;    U.  S.  v.  Patrick  (O.  0.)  54  Fed.  338-347. 

In  the  case  of  Crandall  v.  Nevada,  the  question  related  to  a  cap- 
itation tax  of  $1  imposed  by  the  statute  of  the  state  of  Nevada — 
"upon  every  person  leaving  the  state  by  any  railroad,  stagecoach  or  other 
vehicle  engaged  or  employed  in  the  business  of  transporting  passengers  for 
hire." 

The  Supreme  Court  of  the  state  held  that  this  tax  was  not  an  im- 
post on  exports,  nor  an  interference  with  the  power  of  Congress  to 
"regulate  commerce  among  the  several  states,"  and  upheld  ^e  stat- 
ute. The  case  was  taken  to  the  Supreme  Court  of  the  United  States, 
where  the  question  whether  the  tax  was  an  impost  on  exports,  or  was 
an  interference  with  the  powers  of  Congress  to  regulate  commerce 
among  the  several  states,  was  passed  over,  and  the  tax  held  to  be  the 
exercise  of  an  authority  by  the  state,  affecting  the  functions  of  the 
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federal  goTemment  and  inconsistent  with  its  constitutional  operations. 
In  support  of  this  doctrine,  the  court  refers  to  the  extensive  operations 
of  the  federal  government,  conducted  through  its  various  departments, 
with  the  citizens  of  the  several  states,  and  the  necessity  that  such  com- 
munications should  be  free  and  open,  without  any  obstruction  on  the 
part  of  any  of  the  states,  and  the  court  finds  that  the  right  of  the  state 
to  impede  or  embarrass  the  constitutional  operations  of  that  ^[ovem- 
ment,  or  the  rights  which  the  citizens  hold  under  it,  has  been  uniformly 
denied.  The  court  quotes  from  the  opinion  of  Chief  Justice  Marshall 
in  the  case  of  McCullough  v.  Maryland,  4  Wheat.  316,  4  L.  Ed.  579, 
finding: 

"That  the  power  to  tax  Involves  the  power  to  destroy;  that  the  power  to 
destroy  may  defeat  and  render  useless  the  power  to  create;  that  there  Is  a 
plain  repnxnance  in  conferring  on  one  government  a  power  to  control  the 
constitntlonal  measures  of  another,  which  other,  with  respect  to  those  very 
means,  is  declared  to  be  supreme  over  that  which  exerts  the  control — are  prop- 
ositions not  to  be  denied.  If  the  states  may  tax  one  instrument  employed 
by  the  government  In  the  execation  of  Its  powers,  they  may  tax  any  and 
every  other  instmment.  They  may  tax  the  mall;  they  may  tax  the  mint; 
they  may  tax  the  patent  rights ;  they  may  tax  the  papers  of  the  cnstom  house ; 
they  may  tax  judicial  process;  they  may  tax  all  the  means  employed  by  the 
government  to  an  excess  which  would  defeat  all  the  ends  of  the  government. 
This  was  not  Intended  by  the  American  people.  They  did  not  design  to  make 
their  government  dependent  on  the  stateis." 

Manifestly  this  finding  of  the  Supreme  Court,  that  the  state  has  no 
power  to  obstruct  or  burden  the  operations  of  the  federal  government, 
has  no  application  to  the  facts  alleged  in  the  present  indictment.  The 
facts  here  stated  do  not  relate  to  any  act  of  the  state,  and  do  not 
charge  any  intent  or  purpose  on  the  part  of  the  defendants  to  obstruct 
or  burden  the  operations  of  the  federal  government,  or  to  obstruct  or 
burden  the  transportation  of  passengers  from  one  state  to  another. 
There  is  a  recital  in  the  indictment  relating  to  the  crossing  of  the  state 
boundary  by  the  persons  against  whom  the  conspiracy  was  directed. 
Treating  this  recital  as  a  charge,  it  does  not  state  any  fact  from  which 
an  inference  may  be  drawn  that  it  was  the  intent  or  purpose  of  the 
defendants  to  burden  or  in  any  way  obstruct  or  interfere  with  the 
operations  of  the  government,  to  obstruct,  burden,  or  impede  the  trans- 
portation of  passengers  from  one  state  to  another,  or  to  prevent  or 
obstruct  the  persons  against  whom  the  conspiracy  is  alleged  to  have 
been  directed  in  moving  freely  from  Arizona  into  any  other  state. 

We  do  not  see  how  the  decision  of  the  Supreme  Court  in  Crandall 
V.  Nevada  can  be  held  as  decisive  of  the  present  case. 

In  the  case  of  U.  S.  v.  Patrick  (C.  C.)  54  Fed.  338,  the  defendants 
were  indicted  for  conspiracy  and  murder  under  the  first  clause  of  sec- 
tion 5508  (section  19  of  the  Criminal  Code)  and  section  5509  of  the 
Revised  Statutes.  The  conspiracy  charged  against  the  defendants  un- 
der section  5508  was  to  injure,  oppress,  threaten,  and  intimidate  cer- 
tain designated  citizens  of  the  United  States  in  the  free  exercise  and 
enjoyment  of  a  right  and  privilege  secured  them  by  the  Constitution 
and  laws  of  the  United  States;  three  of  these  persons  are  described 
as  d^uty  collectors  of  internal  revenue  of  the  United  States,  and  two 
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as  dqputy-  marshals  of  the  United  States,  and  another  as  a  person  sum- 
moned as  a  "posse." 

The  particular  right  and  privil^e  allied  to  have  been  secured  to 
these  persons  by  the  Constitution  and  laws  of  the  United  States  and 
in  the  free  exercise  and  enjojmient  of  which  the  conspiracy  was  form- 
ed and  prosecuted  to  injure,  oppress,  threaten,  and  intimidate  was  the 
duty,  right,  and  privilege  on  the  port  of  the  deputy  collectors  of  in- 
ternal revenue  to  make  searches  for  and  seizures  of  distilled  spirits 
upon  which  the  tax  imposed  by  the  laws  of  the  United  States  had  not 
been  paid,  and  the  duty  on  the  part  of  the  deputy  marshals  and  of 
the  person  summoned  as  a  "posse"  to  aid  and  assist  in  the'search  for 
and  seizure  of  such  distilled  spirits,  and  the  arrest  of  persons  who 
might  be  discovered  in  the  possession  of  such  distilled  spirits.  All  en- 
gaged in  the  performance  of  official  duties  for  and  on  behalf  of  the 
federal  government. 

In  support  of  the  demurrer  to  the  indictment  in  that  case  it  was 
contended  that  the  statute  had  for  its  object  the  protection  of  citizens 
in  the  free  exercise  and  enjoyment  of  the  rights  and  privileges  se- 
cured to  them  as  citizens  by  the  Constitution,  and  not  for  the  protec- 
tion of  officers  of  the  United  States  engaged  in  the  performance  of  du- 
ties as  such.  To  this  contention  Judge  Jackson,  afterwards  a  Jus- 
tice of  the  Supreme  Court,  replied: 

"In  respect  to  citizenship,  and  the  rights  and  privileges  Incident  thereto.  It 
should  be  borne  in  mind  that  we  have  in  the  political  system  of  this  country, 
since  the  adoption  of  the  Ey>urte«ith  Amendment  to  the  Constitution,  It 
such  did  not  previously  exist,  both  a  national  and  state  dtlzenshlp,  cor- 
responding with  oar  dual  form  of  government,  state  and  federal,  which  owes 
allegiance  to  and  Is  subject  to  the  Jurisdiction  and  entitled  to  the  protection 
of  each  government  within  the  sphere  of  their  respective  sovereignties.  "Ote 
same  person  may  be  at  the  same  time  a  dtlzen  of  the  United  States  and  a 
citizen  of  the  state;  but  his  rights  of  citizenship  onder  one  of  these  govern- 
ments will  be  difFerent  from  those  he  has  under  the  other.  Tbe  government 
of  the  United  States,  although  it  Is,  within  the  scope  of  its  powers,  supreme, 
and  beyond  the  states,  can  neither  grant  nor  secure  to  Its  citizens  rights  or 
privileges  which  are  not  expressly  or  by  implication  placed  under  Its  juris- 
diction. All  that  cannot  be  so  granted  or  secured  are  left  to  the  exclusive 
protection  of  the  states.'  U.  S.  v.  Orulkshank,  82  C  S.  512  [23  L.  Bd.  588]. 
Speaking  generally,  the  Constltntlon  and  laws  •  •  •  add  nothing  to  the 
r^hts  of  one  citizen  as  against  another,  nor  do  they  aim  to  protect  one 
dtlzen  from  personal  Injury  or  violence  by  another  within  the  limits  of  a 
state.  These  are  matters  coming  properly  wltliln  the  sovereignty  and  Ju- 
risdiction of  the  states.  But  In  respect  to  rights  and  privileges  derived  trom 
the  United  States,  or  secured  by  their  Constitution  or  laws,  and  exerdsed 
by  their  authority,  within  the  scope  of  their  powers  and  the  ^here  of  their 
Jurisdiction  the  general  government  may,  under  the  legislation  of  Congress, 
protect  its  dtizens.  •  •  •  The  statute  applies  to  any  dtlzen  in  the  ex- 
ercise 'of  any  right  or  privilege  secured  to  him  by  the  Constitution  or  laws 
of  the  United  States.'  This  language  does  not  Indicate  or  fairly  Imitly  that 
the  right  or  privilege  secured  and  exerdsed  mnst  be  sudi  rigtit  or  privilege  aa 
Is  common  to  all  dtizens  of  the  United  States  as  sudi." 

The  case  reviews  the  cases  upon  the  question,  and,  referring  to  the 
fundamental  rights  which  belong  to  any  citizen  as  a  member  of  so- 
ciety and  who  as  such  is  protected  by  the  state,  quotes  from  U.  S.  v. 
Cruikshank,  92  U.  S.  553,  554,  23  L.  Ed.  588,  where  the  Supreme  Court 
said: 
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"Sovereignty  for  tbls  pnrpoee  rests  al<Hie  ^tb  the  states.  It  is  no  more  ue 
duty  or  within  tlie  power  of  tlie  United  States  to  punlsli  for  a  conspiracy  to 
falsely  imprison  or  murder  witliin  a  state  than  it  would  be  to  punish  for  false 
Imprisonment  or  murder  itself." 

The  court  concludes  that  sections  5508  and  5509  are  confined  to 
rights  and  privileges  which  are  created  or  secured  by  the  Constitu- 
tion, wherein  depends  the  authority  of  Congress  to  legislate  for  the 
protection  of  its  citizens,  and  that  such  authority  can  never  be  allowed 
to  extend  to  offenses  affecting  rights  and  privileges  of  citizens  which 
exist  by  state  authority  independent  of  the  Constitution  and  laws  of 
the  United  States.  The  indictment  was  accordingly  held  sufficient  in 
charging  a  conspiracy  to  injure,  oppress,  threaten,  and  intimidate  citi- 
zens in  the  free  exercise  or  enjoyment  of  the  rights  and  privileges  se- 
cured to  them  as  agents  or  officers  of  the  government  discharging 
functions  conferred  or  exercising  rights  and  privileges  secured  by  its 
laws  and  for  its  benefit. 

It  is  clear  that  this  case  does  not  support  the  present  indictment. 
The  persons  against  whom  the  conspiracy  of  the  defendants  is  alleged 
to  have  been  directed  in  this  case  were  not  officers  of  the  federal  gov- 
ernment, nor  were  they  .exercising  any  authority  under  that  govern- 
ment. In  the  Patrick  Case,  had  the  persons  conspired  against  had 
no  other  claim  to  the  protection  of  the  United  States  than  that  of  be- 
ing citizens  of  the  United  States,  with  the  rights  pertaining  to  the  citi- 
zens of  the  state,  as  alleged  in  the  present  indictment,  the  indictment 
in  that  case  would  clearly  have  been  held  insufficient,  for  the  reason, 
as  there  stated,  that  such  protection  would  rest  alone  in  the  state. 

We  do  not  overlook  Judge  Jackson's  reference  to  Baldwin  v.  Franks 
(120  U.  S.  678,  7  Sup.  Ct.  656,  763,  30  L.  Ed.  766^  on  page  347  of  54 
Fed.,  and  his  comment  that — 

"If  the  party  affected  or  injured  by  the  conspiracy  had  l»een  a  citizen,  it  is 
clear  that  the  offense  charged  would  have  been  embraced  by  the  provisions 
of  said  section." 

But  this  comment  cannot  prevail  against  what  we  believe  to  be  the 
plain  meaning  of  the  decision  of  the  Supreme  Court  in  Baldwin  v. 
Franks,  as  we  shall  show  when  we  reach  that  case  in  this  review.  To 
repeat: 

"It  is  no  more  the  duty  or  in  the  power  of  the  United  States  to  punish  for 
a  conspiracy  to  falsely  imprison  for  murder  In  a  state  than  it  would  be  to 
punish  for  false  imprWnment  or  murder  itseU." 

The  attorney  for  the  United  States  cites  the  case  of  U.  S.  v.  Wad- 
dell,  112  U.  S.  76,  5  Sup.  Ct.  35,  28  L.  Ed.  673,  holding  that  the  ex- 
ercise by  a  citizen  of  the  United  States  of  the  right  to  make  a  home- 
stead entry  upon  unoccupied  land,  and  to  reside  thereon  and  be  pro- 
tected from  personal  violence  with  respect  to  such  residence,  is  the  ex- 
ercise of  a  right  secured  by  the  Constitution  and  laws  of  Ae  United 
States,  and  by  analogy  that  such  authority  secures  to  a  citizen  the  right 
to  be  and  remain  in  a  particular  place  tmder  the  protection  of  the  fed- 
eral government  against  violence  on  account  of  such  residence.    The 
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decision  of  the  court  carefully  excludes  that  construction  of  the  stat- 
ute.   The  court  says : 

"Tbe  right  here  guaranteed  Is  not  the  mere  right  of  protection  against 
[lersonal  violence.  This,  If  the  result  of  an  ordinary  quarrel  or  malice, 
would  be  cognizable  nnder  tbe  laws  of  tbe  state  and  by  its  oourta.  Bat  it  is 
eometblng  different  from  that.  It  is  the  right  to  remain  on  the  land  in 
order  to  perform  the  requirements  of  the  act  of  Congress,  and,  according  to 
Its  rules,  perfect  his  incipient  title." 

In  Logan  v.  U.  S.,  144  U.  S.  263-285,  12  Sup.  Ct.  617,  36  L. 
Ed.  429,  the  defendants  were  charged  under  section  5508  (section 
19  of  the  Criminal  Code)  with  a  conspiracy  to  injure  and  oppress 
certain  citizens  of  the  United  States  who  were  in  the  custody  of  the 
deputy  United  States  marshal  under  a  lawful  commitment  to  answer 
the  indictments  in  a  federal  court  for  offenses  against  the  laws  of  the 
United  States.  The  charge  was  that  the  defenifents  conspired  to  in- 
jure and  oppress  the  persons  in  the  custody  of  the  deputy  United 
States  marshal  in  the  free  exercise  and  enjoyment  of  the  right  to  be 
protected  from  violence  while  in  said  custody.  Upon  this  question  the 
court  said: 

"The  prisoners  were  in  the  exclusive  custody  and  control  of  the  United 
States,  under  the  protection  of  tbe  United  States,  and  in  the  peace  of  the 
United  States.  Hiere  was  a  coextensive  duty  on  the  part  of  the  United  States 
to  protect  against  lawless  violence  persons  so  within  their  custody,  control,  pro- 
tection and  peace;  and  a  corresponding  right  to  thosfe  persons,  secured  by 
the  Constitution  and  laws  of  the  United  States,  to  be  so  protected  by  the 
United  States.  If  the  officers  of  the  United  States,  charged  with  the  pei^ 
formance  of  the  duty,  in  behalf  of  the  United  States,  of  affording  that  pro- 
tection and  securing  that  right,  neglected  or  violated  their  duty,  the  prison- 
ers were  not  the  less  under  the  shield  and  panoply  of  the  United  States." 

The  indictment  was  held  sufficient,  not  because  the  persons  conspired 
against  were  alleged  to  be  citizens  of  the  United  States,  but  because 
it  was  charged  that  they  were  in  the  custody  of  the  deputy  United 
States  marshal  and  in  that  relation  they  were  entitled  to  the  protection 
of  the  United  States. 

The  case  of  In  re  Quarles,  158  U.  S.  532-536,  15  Sup.  Ct  959,  39 
L.  Ed.  1080,  was  a  conspiracy  to  injure  and  oppress  a  citizen  of  the 
United  States  in  the  free  exercise  and  enjo3rment  of  the  right  and  privi- 
lege to  report  to  a  deputy  United  States  marshal  that  a  person  named 
had  violated  the  internal  revenue  laws  of  the  United  States  by  carry- 
ing on  the  business  of  distilling  without  having  given  bond  as  required 
by  law.    The  court  held  that — 

"The  right  of  the  private  dtlzen  who  assists  In  putting  In  motion  the  caose  of 
Justice,  and  the  right  of  the  officers  concerned  in  the  administration  of 
Justice,  stand  upon  the  same  ground  Just  as  do  the  rights  of  citizens  voting 
and  of  officers  elected." 

The  court  quotes  from  the  case  of  Ex  parte  Yarbrough,  110  U.  S. 
651-662,  4  Sup.  Ct.  152,  157  (28  L.  Ed.  274),  where  the  court  said: 

"The  power  in  either  case  arises  out  of  the  circumstance  that  the  function 
in  which  the  party  is  engaged  or  the  right  which  he  is  about  to  exercise  is 
dependent  on  the  laws  of  the  United  States.  In  both  cases  It  Is  the  duty  of 
tliat  government  to  see  that  he  may  exercise  this  right  freely,  and  to  protect 
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lilm  from  rlolence  while  bo  Aoing,  or  on  accoimt  of  so  doing.  This  duty  does 
not  arise  solely  from  the  Interest  of  the  party  concerned,  but  from  the  neces- 
sity of  the  government  Itself,  that  Its  service  shall  be  free  from  the  adverse  In- 
fluence of  force  and  fraud  practiced  on  its  agents,  and  that  the  votes  by  which 
Its  members  of  Ck>ngress  and  its  President  are  elected  shall  be  the  free  votes 
of  the  electors,  and  the  officers  thus  chosen  the  free  and  nnoorrapted  choice  of 
those  who  have  the  ris^t  to  take  part  In  that  dioice." 

The  right  of  the  citizen  of  the  United  States  to  vote  had  reference 
to  the  act  of  May  31,  1870,  to  enforce  the  right  of  citizens  of  the  Unit- 
ed States  to  vote  in  the  several  states  of  the  Union.  Section  19  of  the 
Criminal  Code  now  under  consideration  was  section  6  of  that  act  and 
as  there  contained  had  reference  to  the  right  of  a  citizen  of  the  United 
States  to  vote. 

In  Motes  v.  U.  S.,  178  U.  S.  458-462,  20  Sup.  Ct.  993,  995  (44  L. 
Ed.  1150),  the  conspiracy  was  of  the  same  character  as  in  the  Quarks 
Case,  but  the  case  involved  other  questions.  So  far  as  the  right  of  the 
person  conspired  against  to  give  information  to  an  officer  of  the  gov- 
ernment of  the  violation  of  the  internal  revenue  laws,  the  court  said: 

"It  was  the  right  and  privilege  of'  the  person  conspired  against  "in  return 
for  the  protection  enjoyed  under  the  Constitution  and  laws  of  the  United 
States,  to  aid  In  the  execution  of  the  laws  of  his  country  by  giving  information 
to  the  proper  authorities  of  violations  of  those  laws.  That  right  and 
privilege  may  properly  be  said  to  be  secured  by  the  Constitution  and  laws 
of  the  United  States.  And  it  was  competent  for  Congress  to  declare  a  con- 
spiracy to  injure,  oppress,  threaten  or  intimidate  a  citizen  b(>cause  of  the 
exercise  by  him  of  such  right  or  privilege  to  be  an  ottense  against  the  United 
States." 

It  follows,  from  this  and  other  cases  that  might  be  cited,  that  the 
United  States  extends  its  jurisdiction  and  protection  to  its  officers, 
agents,  and  employes  against  a  conspiracy  to  injure,  oppress,  threaten, 
or  intimidate  them  in  the  performance  of  their  official  duties.  This 
jurisdiction  and  protection  is  also  extended  to  citizens  of  the  United 
States  in  the  exercise  of  the  right  and  privilege  to  freely  pass  from 
one  state  to  another,  or  to  the  seat  of  government  at  Washington,  to 
persons  residing  upon  and  making  homestead  entries  upon  public  lands, 
and  to  persons  engaged  in  service  under  or  in  connection  with  the  con- 
stitutional operations  of  the  government. 

The  United  States  also  extends  its  jurisdiction  and  protection  against 
any  action  of  the  state  which  impairs  the  constitutional  privileges  and 
immunities  of  citizens  of  the  United  States,  or  which  injures  them  in 
life,  liberty,  or  property,  without  due  process  of  law,  or  which  denies 
to  any  of  them  the  equal  protection  of  the  laws,  secured  to  them  by  the 
Fourteenth  Amendment.  In  U.  S.  v.  Cruikshank,  92  U.  S.  542-554 
(23  L.  Ed.  588),  the  Supreme  Court,  in  discussing  the  subject,  said : 

"The  Fonrteoitb  Amendment  prohibits  a  state  from  depriving  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law ;  but  this  adds  nothing 
to  the  rights  of  one  citizen  as  against  another.  It  simply  furnishes  an 
additional  guaranty  against  any  encroachment  by  the  states  upon  the  funda- 
mental rights  which  belong  to  every  dtizea  as  a  member  of  society.  *  •  • 
The  Fourteenth  Amendment  prohibits  a  state  from  denying  to  any  person 
within  Its  Jurisdiction  the  equal  protection  of  the  laws;  but  this  provision 
does  not,  any  more  than  the  one  which  precedes  it,  and  which  we  have  Just 
considered,  add  anything  to  the  rights  which  one  citizen  has  under  the  Oon- 
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stltntlon  against  another.  The  equality  of  the  rights  of  dtlzois  as  a  principle 
of  republicanism.  Every  republican  government  Is  In  duty  bound  to  protect 
all  Its  citizens  In  the  enjoyment  of  this  principle,  If  within  Its  power,  mut 
duty  was  originally  assumed  t^  the  states;  and  It  still  remains  tba:«^  "nie 
only  obligation  resting  upon  the  United  States  Is  to  see  that  the  states  do 
not  deny  the  right  This  the  amendment  guarantees,  but  no  more,  tbe 
power  of  the  national  govemm^it  Is  limited  to  the  enforconeat  of  this 
guaranty." 

In  U.  S.  V.  Harris,  106  U.  S.  629-639,  1  Sup.  Ct.  601,  609  (27  L. 
Ed.  290),  the  court  refers  to  the  provisions  of  the  Fourteenth  Amend- 
ment in  the  following  terms: 

"The  language  of  the  amendment  does  not  leave  this  subject  In  doubt 
When  the  state  has  been  guilty  of  no  violation  of  its  provisions;  when  It 
has  not  made  or  enforced  any  law  abridging  the  privileges  or  Immnnltles  ot 
citizens  of  the  United  States;  when  no  one  of  its  departments  has  deprived 
any  person  of  life,  liberty,  or  property  without  due  process  of  law,  or  HeoleA  to 
any  person  within  its  Jurisdiction  the  equal  protection  of  the  laws;  wnsi, 
on  the  contrary,  the  laws  of  the  state,  as  enacted  by  its  legislative,  and  oon- 
strued  by  Its  Judicial,  and  administered  by  Its  executive  departments,  recog- 
nize and  protect  the  rights  of  all  persons — the  amendment  imposes  no  dutv 
and  confers  no  power  upon  Congress." 

In  the  Civil  Rights  Cases,  109  U.  S.  3,  11-17,  3  Sup.  Q.  18,  21  (27 
L.  Ed.  835),  the  court  again  discusses  the  subject,  adding  emplu^ 
that  it  is  a  limitation  upon  the  action  of  the  state,  and  does  not  deal 
with  the  invasion  of  the  individual  rights,  the  court  says: 

"It  does  not  Invest  Congress  with  power  to  legislate  upon  subjects  which  are 
within  the  domain  of  state  legislation,  but  to  provide  modes  of  relief  against 
state  legislation,  or  state  action,  of  the  kind  referred)  toi  It  does  not  antbor- 
ize  Congress  to  create  a  code  of  municipal  law  for  the  regulation  of  private 
rights,  but  to  provide  modes  of  redress  against  the  operation  of  state  laws, 
and  the  action  of  state  officers  executive  or  Judicial,  when  these  are  subverdve 
of  the  fundamental  rights  specified  in  the  amendment  •  •  •  In  this  con- 
nection it  is  proper  to  state  that  civil  rights,  such  as  are  guaranteed  by  tbe 
Constitution  against  state  aggression,  cannot  be  impaired  by  the  wrongful  aces 
of  individuals,  unsupported  by  state  authority  in  the  shape  of  laws,  customs. 
or  Judicial  or  executive  proceedings.  The  wrongful  act  of  an  individual,  un- 
supported by  any  such  authority.  Is  simply  a  private  wrcmg,  or  a  crime  of 
that  individual;  an  invasion  of  the  rights  of  tbe  injured  party,  it  Is  trae. 
whether  they  affect  his  person,  his  property,  or  his  reputation;  but  If  not 
sanctioned  In  some  way  by  tbe  state,  or  not  done  imder  state  authority,  bis 
rights  remain  In  full  force,  and  may  presumably  be  vindicated  by  resort  to 
the  laws  of  the  state  for  redress." 

The  United  States  also  extends  its  jurisdiction  and  protection  against 
state  action  by  one  state  discriminating  against  citizens  of  another 
state.    Section  2  of  article  4  of  the  Constitution  provides : 

"Citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immnnltles  of 
citizens  in  the  several  states." 

The  second  count  of  the  indictment  seems  to  have  had  this  constitu- 
tional provision  in  view,  when  it  charged  that  certain  citizens  of  the 
United  States  residing  in  Arizona,  against  whom  the  conspiracy  was 
directed,  were  exercising  the  rights  pertaining  to  citizens  of  other  states 
of  the  United  States ;  but  this  provision  of  the  Constitution  does  not 
apply  to  acts  of  individuals.  It  is  a  limitation  upon  the  action  of  the 
state.    U.  S.  V.  Harris,  106  U.  S.  639,  1  Sup.  Ct  601,  27  L.  Ed.  290, 
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supra.  See,  also,  Le  Grand  v.  U.  S.  (C.  C.)  12  Fed.  577,  an  opinicm 
t»y  Mr.  Justice  Woods,  who  wrote  the  opinion  in  the  latter  case  while 
sitting  as  Circuit  Justice  in  the  Eastern  IXstrict  of  Texas,  and  who 
as  a  Justice  of  the  Supreme  Court  wrote  the  opinion  in  U.  S.  v.  Har- 
ris, supra.    See,  also,  U.  S.  v.  Morris  (D.  C.)  125  Fed.  322. 

The  prosecution  on  the  oral  argument  relied  very  confidently  upon 
the  case  of  Baldwin  v.  Franks,  120  U.  S.  678,  7  Sup.  Ct  656,  763,  30 
L.  Ed.  766,  heretofore  referred  to,  as  supporting  the  sufficiency  of 
the  indictment  in  this  case.  As. we  understand  that  case,  instead  of 
supporting  the  sufficiency  of  this  indictment,  the  opinion  of  the  court 
points  very  clearly  and  distinctly  to  its  insufficiency.  The  conspiracy 
of  the  defendants  in  that  case  was  to  drive  and  esmel  certain  Chinese 
aliens  from  the  town  of  Nicolaus,  in  the  state  of  California,  where 
they  were  engaged  in  legitimate  business  and  labor  to  earn  a  living 
under  and  by  virtue  of  the  treaties  existing  between  the  government  of 
thfe  United  States  and  the  emperor  of  China.  The  treaty  of  November 
17,  1880,  referred  to,  provided  that  the  United  States  was  to  exert 
all  its  power  to  devise  measures  for  the  protection  of  Chinese  laborers 
and  Chinese  of  any  other  class  residing  in  the  United  States,  "and  to 
secure  to  them  the  same  rights,  privileges,  immunities  and  exceptions 
as  may  be  enjoyed  by  citizens  or  subjects  of  the  most  favored  nations, 
and  to  which  thejr  are  entitled  by  treaty."  The  Chinese  persons  against 
whom  the  conspiracy  of  the  defendants  in  that  case  was  directed  ap- 
pealed to  the  jurisdiction  of  the  United  States  court  for  the  punish- 
ment of  the  defendants  under  the  provisions  of  the  statute,  which  in- 
cluded the  section  of  the  Revised  Statutes  here  in  controversy. 

The  question  arose :  "Who  are  the  citizens  of  the  United  States  to 
which  the  statute  referred?"  This  was  a  controlling  question  under 
the  statute,  and  a  most  important  inquiry  under  the  treaty,  since  the 
Chinese  persons  conspired  against  were  entitled  to  appeal  to  the  United 
States  for  the  same  protection  as  "enjoyed  by  the  citizens  or  subjects 
of  the  most  favored  nations."  The  court,  after  referring  to  a  number 
of  cases  on  the  subject,  says: 

"The  peraon  on  whom  the  wrong,  to  be  punishable,  must  be  inflicted,  is  de- 
scribed as  a  'dtlzen,'  •  •  •  sometimes  used  in  popular  language  to  indi- 
cate the  same  thing  as  resident,  inhabitant,  or  person.  That  it  Is  not  so  used 
in  section  S606  in  the  Revised  Statutes  is  quite  dear,  if  we  revert  to  the 
original  statute  from  which  this  section  was  taken.  That  statute  was  the  Act 
of  May  81,  1870,  c.  114,  16  Stat.  140,  'to  enforce  the  right  of  citizens  of  the 
United  States  to  vote  in  the  several  states  of  this  Union,  and  for  other 
purposes.'  It  la  the  statute  which  was  under  consideration  as  to  some  of  its 
sections  in  United  States  ▼.  Beese,  supra,  and  from  its  title,  as  well  as  Its 
text,  it  is  apparent  that  the  great  purpose  of  Congress  in  its  enactment 
was  to  enforce  the  political  rights  of  citizens  of  the  United  States  in  the 
several  states.  Under  these  circumstances  there  cannot  be  a  doubt  that 
originally  the  word  'citizen'  was  used  in  its  political  sense,  and  as  the  Re- 
vised Statutes  are  but  a  revision  and  consolidation  of  the  statutes  In  force 
December  1,  1S79,  the  presumption  is  that  the  word  has  the  same  meaning 
then  that  it  had  originally. 

•"It^  I»articular  section  is  a  substantial  re-enactment  of  section  6  of  the 
original  act,  which  is  found  among  the  sections  that  deal  exclusively  with 
the  political  rights  of  citizens,  especially  their  right  to  vote,  and  were  evi- 
dent Infamded  to  prevent  discriminations  in  this  particular  against  voters 
on  acoonnt  'ot  nae,  odor,  or  previous  condition  of  aervltadB,'    Sometimes,  as 
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In  sections  S  and  4,  the  language  Is  broader  than  this,  and  tbei«foic,  u 
decided  in  United  States  v.  Reese,  those  sections  are  ln(^)eratlve,  tmt  siiU 
it  is  everywhere  .apparent  that  Congress  liad  It  in  mind  to  legislate  for  citi- 
zens, as  (dtizens,  and  not  as  mere  persona,  residents,  or  Inhabitants." 

This  opinion  is  a  clear  and  distinct  interpretation  of  the  statute,  de- 
claring that  it  deals  exclusively  with  the  political  ri^ts  of  dtizecs 
especially  establishing  their  right  to  vote,  and  not  with  the  rights  of 
citizens  as  mere  persons,  residents,  or  inhabitants.  In  the  more  rccem 
case  of  United  States  v.  Bathgate,  246  U.  S.  220,  38  Sup.  CL  269,  62 
L.  Ed.  676,  the  court  reiterated  its  opinion  that — 

"Section  19  of  the  Criminal  Code,  of  course,  now  has  the  same  iwpwnins  as 
when  enacted  as  section  6^  Act  of  May,  1870." 

In  this  latter  case,  the  court  states  as  pertinent  to  the  construction 
of  this  section  the  rule  referred  to  by  the  Supreme  Court  in  U.  S.  v. 
Lacher,  134  U.  S.  624-628,  10  Sup.  Ct.  625,  626  (33  U  Ed.  1080), 
where  the  court  said: 

"There  can  be  no  constructlTe  oCTenses,  and  l>efore  a  man  can  be  pnnlsbed 
his  case  most  be  plainly  and  unmistalutbly  within  the  statute." 

The  attorneys  for  the  United  States  contend  that  these  cases  as  here 
interpreted  do  not  determine  the  questions  involved  in  this  demurrer 
for  the  reason  that  the  conspiracy  alleged  in  the  indictment  was  to  ex- 
tend in  its  effect  across  the  border  of  the  state  of  Arizona  into  the  state 
of  New  Mexico  and  involve  interstate  transportation,  a  subject  over 
which  the  United  States  has  jurisdiction  and  extends  its  protection  in 
certain  specified  particulars;  but  this  is  not  sufficient  to  bring  into 
play  the  federal  jurisdiction  punishing  acts  of  the  character  described 
in  the  indictment.  There  must  be  a  statute  of  the  United  States  to 
that  effect  enacted  by  Congress  pursuant  to  constitutional  authority 
either  express  or  clearly  implied. 

It  is  nowhere  stated  in  tliis  section,  or  in  the  act  in  which  it  was 
originally  passed,  or  in  the  statutes  as  revised,  that  the  right  to  be  en- 
forced was  a  right  pertaining  to  interstate  transportation.  We  have 
therefore  no  basis  from  which  we  can  draw  a  clear  or  necessary  im- 
plication that  the  facts  stated  in  the  indictment  come  within  the  con- 
stitutional scope  of  section  19. 

[8]  Why  has  this  prosecution  been  brought  in  the  federal  court 
rather  than  in  the  state  court,  which  had  unquestioned  jurisdiction  of 
the  offense  charged?  The  Assistant  Attorney  General  stated  on  the 
oral  argument  that  it  might  be  because  there  was  such  bias  and  preju- 
dice in  the  community  where  the  offense  was  committed  against  the 
persons  complaining  of  the  offense  that  the  law  of  the  state  could  not 
be  enforced  against  the  defendants.  This  is  not  a  legal  or  constitu- 
tional ground  of  federal  jurisdiction,  although  frequently  urged  as 
a  ground  of  federal  legislation  covering  subjects  where  local  authority 
is  unequal  to  the  task  of  administering  equal  and  exact  justice  to  all; 
but  it  is  difficult  to  understand  the  explanation  in  this  case,  if  the  large 
body  of  persons  against  whom  the  conspiracy  is  charged  to  have  been 
directed  were  in  fact  bona  fide  citizens  of  the  United  States  as  claimed. 
Those  that  were  citizens  by  naturalization  proceedings  were  each  re- 
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quired  to  prove  to  the  satisfactioa  of  the  court  by  two  witnesses  at 
the  time  of  naturalization  that  for  five  years  pnor  thereto  he  had 
behaved  as  a  man  of  good  moral  character,  attached  to  the  principles 
of  the  Constitution  of  Uie  United  States,  and  well  disposed  to  the 
good  order  and  happiness  of  the  same.  Those  that  were  native-bom 
citizens  should  certainly  have  possessed  .an  equally  good  moral  char- 
acter, have  been  equally  losral  to  the  government  of  the  United  States, 
and  equally  attached  to  the  principles  of  the  Constitution  of  the  United 
States,  as  those  who  had  been  naturalized.  If  this  was  the  character 
of  persons  against  whom  the  conspiracy  was  directed,  we  can'not  un- 
derstand why  they  could  not  submit  their  character  and  conduct  to  a 
tribunal  in  the  community  where  they  resided  in  proceedings  against 
others  for  an  open  violation  of  the  state  law.  The  situation  is  indeed 
a  lamentable  one  and  one  to  be  greatly  deplored ;  but  it  ought  not  to 
influence  this  court  to  enlarge  5ie  statute  to  include  an  offense  not 
■within  its  constitutional  authority.  As  stated  by  the  Supreme  Court 
in  Hammer  v.  Dagenhart  (recently  decided)  247  U.  S.  251,  38  Sup.  Ct. 
529,  62  L.  Ed.  1101: 

"This  court  has  no  more  Important  function  than  that  whldi  devolves  upon 
It  the  obligation  to  preserve  inviolate  the  constitutional  limitations  upon  the 
exercise  of  authority,  federal  and  state,  to  the  end  that  each  may  continue  to 
discharge,  harmoniously  with  the  other,  the  duties  intrusted  to  it  by  the 
ConstltutltHi." 

It  follows  from  these  considerations  that  the  demurrer  to  the  in- 
dictment must  be  sustained,  and  the  indictment  quashed;  and  it  is  so 
ordered. 


PHTBESON  V.  DAVISON. 
(District  Court,  S.  D.  New  York.     December  9,  1918.) 

BXIXBXNCB  «=>8(1) — ^PBOCKDUBX  IN   FKDKBAI,  OOXTBIB — APPOINTMENT  OV  AUBI- 
TOB. 

In  an  action  at  law  to  recover  for  goods  sold  and  delivered,  which  In- 
volves the  examination  of  long  accounts,  many  items  of  which  are  In  dis- 
pute, a  federal  court  may  properly  appoint  an  auditor  to  make  a  pre- 
liminary examination,  hear  the  evidence,  and  retort  bis  findings,  with  a 
view  to  slmplUylug  the  issues  for  the  jury. 

At  Law.  Action  by  Walter  Peterson,  receiver,  against  Arthur  Sid- 
ney Davison.    On  motion  for  appointment  of  auditor.    Granted. 

Kellogg  &  Rose,  of  New  York  City,  for  plaintiff. 

Zabriskie,  Murray,  Sage  &  Kerr,  of  New  York  City,  for  defendant. 

AUGUSTUS  N.  HAND,  District  Judge.  This  is  a  motion  for  the 
appointment  of  an  auditor  to  report  as  to  the  facts  and  circumstances 
in  an  action  brought  to  recover  for  coal  sold  and  delivered.  The  items 
in  dispute  are  very  numerous.  I  am  convinced,  from  reading  the  af- 
fidavits, that  the  trial  of  this  case  will  involve  a  consideration  of  so 
many  separate  issues  of  fact  that  a  jury  will,  under  any  circumstances, 
have  constant  difficulty  in  remembering  and  passing  upon  the  issues 
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involved.  The  contention  of  plaintiff's  counsel  that  the  facts  are  large- 
ly admitted  ignores  over  200  items,  which  the  defendant  proposes  to 
attempt  to  establish  by  way  of  defense.  Without  a  preliminary  in- 
vestigation the  .situation  will  be  likely  to  be  almost  intolerable  for  the 
court,  and  the  jury  might  bec(nne  so  confused  as  to  reach  its  verdict 
largely  by  guesswork.  This  is  the  kind  of  case  where  a  preliminary 
report  by  a  skilled  auditor  will  be  of  substantial  service.  The  practice 
is  approved,  and  is  under  proper  conditions  most  desirable.  Davis  v. 
St.  Louis  Ry.  Co.  (C.  C.)  25  Fed.  786;  Fenno  v.  Primrose,  119  Fed. 
801,  56  C.  C.  A.  313 ;  Corporation  v.  Houlihan,  184  Fed.  252,  106  C. 
C.  A.  394;  Craven  v.  Clark  (C.  C.)  186  Fed.  959;  Vermeule  v.  Reillr 
(D.  C.)  196  Fed.  226;  United  States  v.  Wells  (D.  C.)  203  Fed.  146.  ' 

The  practice  of  appointing  an  auditor  in  an  action  at  law  when  nu- 
merous items  are  involved  in  the  issues  of  fact  raised  by  the  pleadings 
appears  to  have  originated  in  the  method  of  procedure  tmder  the  old 
common-law  action  of  account.  Various  statutes  have  been  enacted 
in  different  states  to  remedy  the  difficulty  incident  to  the  trial  of  an 
action  involving  a  great  number  of  disputed  items  by  a  jury. 

In  New  York  a  referee  has,  since  colonial  times,  been  appointed  un- 
der the  state  statutes  in  cases  involving  a  so-called  long  account.  This 
referee  does  not  report  in  aid  of  the  court  or  jury,  but  is,  under  the 
present  Code  of  Procedure,  appointed  to  try  the  issues. 

The  history  of  the  New  York  practice  is  set  forth  with  learning  bv 
Judge  Earl,  in  the  case  of  Steck  v.  C.  F.  &  I.  Co.,  142  N.  Y.  236,  t/ 
N.  E.  1,  25  L.  R.  A.  67.  It  appears  from  that  case  that,  while  under 
the  Dutch  rule  actions  involving  long  accounts  could  be  referred  to 
arbitrators,  this  mode  of  trial  was  not  pleasing  to  the  English  colonists, 
and  disappeared  after  the  British  occupation.  For  nearly  100  years 
thereafter  actions  in  the  common-law  courts  were  wholly  triable  be- 
fore juries,  except  the  action  of  account,  which  was  onKr  applicable  to 
the  limited  class  of  cases  hereinafter  mentioned.  The  difficulties 
inherent  in  this  action  were  such  that,  as  Judge  Earl  says: 

"The  practice  became  g«ieral  for  merchants  and  others  having  long  aocoonts 
to  enforce  their  collectlcoi  t>y  actions  of  assumpsit,  which  were  always  Then 
triable  by  Jury.  But  the  enibarrassments  attending  the  trial  of  such  acdons 
by  jury  were  such  that,  December  31,  1768,  an  act  (2  Van  Schalck's  Laws  of 
New  Tork,  517)  was  passed,  with  a  preamble  as  follows:  'Whereas,  instead 
of  the  ancient  action  of  account,  suits  are  of  late,  for  the  sake  of  holding  to 
bail,  and  to  avoid  the  wager  of  law,  frequently  brought  in  assumpsit,  where- 
by the  business  of  unraveling  I<Hig  and  intricate  accounts,  most  proper  for 
the  deliberate  examination  of  andltors,  is  now  cast  upon  Jurors,  who  at  the 
bar  are  more  dlsadvantageously  drcnmstanced  for  such  serrices;  and  this 
burden  upon  Jurors  is  greatly  increased  since  the  laws  made  for  permitting 
discounts  in  support  of  a  plea  of  payment,  so  that  by  the  (dutnge  of  the  law 
and  the  practice  above  mentioned,  the  suits  of  merchants  and  others  upon 
long  accounts  are  exposed  to  erroneous  decisions,  and  Jurors  perplexed  and 
rendered  more  liable  to  attaints,  and  by  the  vast  time  necessarily  consmned 
in  such  trials,  other  causes  are  delayed  and  the  general  course  of  Jnstioa 
greatly  obstructed.  Be  it  therefore  enacted,  etc.,  that  whenever  It  shall  ap- 
pear probable  In  any  cause  depending  In  the  Supreme  Oourt  of  Judicature  of 
this  colony  (other  than  such  as  shall  be  brought  by  or  against  ezecotors  or 
administrators)  that  the  trial  of  the  same  wlU  require  the  examlnatlOD  (rf  a 
long  acoonnt,  either  on  one  side  or  the  other,  the  said  court  la  hereby  au- 
thorized, with  or  without  the  consent  of  partieg,  to  refer  such  cause  by  role. 
to  be  made  at  dlscreti<Hi,  to  referees,    •    •    •    and  if  the  report  or  award 
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of  the  referees,  or  of  the  major  pert  of  them,  shal)  be  oonflrmed  by  the  said 
court,  and  any  sum  be  thereby  found  for  the  plaintiff,  Judgment  shall  be  en- 
tered for  the  same,  with  a  relicta  verlflcatlone,  aa  by  confession  with  costs,  If 
by  law  the  plaintiff  would  have  recovered  costs,  had  a  verdict  passed  in  the 
same  cause  for  the  sum  so  reported  to  be  due ;  but  if,  after  payment  pleaded, 
any  sum  sball  be  reported  to  be  due  to  the  defendant,  and  the  award  be  con- 
firmed, he  shall  have  Judgment  and  recover  his  costs.  •  •  •  And  when 
such  referees  shall  report  that  nothing  is  due  from  the  defendant,  and  the 
report  be  confirmed,  then  Judgment  shall  be  entered  as  by  non  pros'.,  and  the 
defendant  shall  recover  his  costs,  to  be  taxed,  and  sudi  Judgment  be  a  per- 
petual bar.* " 

This  statute  was  re-enacted  and  was  in  force  at  the  time  of  the  adop- 
tion of  the  state  Constitution  of  1777,  and  consequently  was  not  sub- 
ject to  the  guarzinty  as  to  jury  trial  provided  therein. 

It  is  to  be  noticed  that  these  statutory  enactments  did  not  provide 
for  a  trial  before  a  referee,  for  the  report  of  the  referee  was  subject 
to  confirmation,  but  they  did  do  away  with  jury  trials  in  cases  involving 
a  long  account. 

Section  1013  of  the  Code  of  Civil  Procedure  makes  the  referee  the 
court,  dispenses  with  a  jury,  and  judgment  is  entered  upon  his  re- 
port as  upon  a  decision  of  the  court  itself. 

In  Massachusetts,  an  official  may  be  appointed,  in  such  cases  called 
an  auditor ;  but  his  report  is  not  necessarily  a  final  determination  upon 
which  judgment  is  entered,  but  is  prima  facie  evidence,  if  a  jury  trial 
of  the  issues  is  demanded. 

In  the  federal  courts,  where  a  jury  trial  is  a  constitutional  right, 
any  auditor's  report  can  be  used  only  as  an  aid  to  court  and  jury.  It 
can  be  regarded  at  most  as  evidence,  and  nothing  more.  The  report 
is  but  a  method  of  simplifying  the  issues. 

Professor  Langdell  has,  with  much  learning,  expounded  the  history 
of  the  common-law  action  of  account  in  his  essay  on  Equity  Jurisdic- 
tion published  in  the  Harvard  Law  Review,  vol.  2,  pp.  243-257.  This 
ancient  form  of  action  was  allowed  only  against  guardians,  receivers, 
and  bailiffs.  A  receiver  in  the  sense  used  was  a  persd[n  who  received 
money  belonging  to  another  for  the  sole  purpose  of  keeping  it  safely 
and  repaying  it  to  the  owner.  A  bailiff  was  in  effect  a  person  who  was 
a  managing  agent  of  land,  and  was  accountable  for  the  rents. 

It  thus  appears  that  the  action  of  account  always  involved  a  fiduciary 
relation  between  plaintiff  and  defendant,  and  was  limited  to  certain 
specific  cases. 

In  the  common-law  action  of  account  the  defense  consisted  of  either 
a  denial  of  the  fiduciary  relation,  or  an  affirmative  plea  of  "plene  com- 
putavit,"  and  the  issue  as  to  whether  the  defendant  should  render  an 
account  or  not  was  triable  by  a  jury.  If  there  was  a  verdict  for  the 
plaintiff,  judgment  "quod  computet"  was  rendered  against  the  defend- 
ant, upon  which,  unless  he  got  bail,  he  was  imprisoned  until  any  judg- 
ment which  might  be  reiidered  against  him  should  be  satisfied.  In  the 
judgment  "quod  computet,"  which  was  essentially  interlocutory,  the 
court  appointed  three  auditors  to  take  and  state  the  account.  If  the 
account  showed  a  balance  in  favor  of  the  plaintiff,  final  judgment  was 
rendered  thereon  for  the  balance  due. 

If  a  person  liable  to  account  at  law  converted  plaintiff's  money  to  his 
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own  use,  or  promised  to  pay  it,  an  action  of  either  "indebitatus  as- 
sumpsit," or  debt,  would  lie,  provided  the  amount  had  been  stated. 
See  Langdell  article,  supra,  pp.  253,  254,  and  cases  cited. 

It  is  easy  to  see  how  this  ancient  action  of  account  served  as  a  his- 
torical background  for  the  modem  statutory  enactments  in  aid  of 
actions  at  law,  where  multiplicity  of  items  render  a  trial  by  jury 
very  difficult.  The  action  of  "indebitatus  assumpsit"  gradually  sup- 
planted at  common  law  the  action  of  account,  though  it  extended  over 
a  much  wider  field.  This  form  of  action  involved  but  one  stage,  and 
provided  for  a  jury  trial  without  auditors,  but  was  at  times  confused 
with  account,  and  used  where  account  was  the  strictly  proper  remedy, 
until  the  latter  became  practically  obsolete  as  a  form  of  action  at  law. 
M&ny  of  its  features  survived  in  a  suit  in  equity  for  an  accounting, 
and  I  think  it  may  be  said  that  all  issues  formerly  determined  in  the 
,  common-law  action  of  account  were,  after  it  became  obsolescent,  de- 
termined either  at  law  in  an  action  of  indebitatus  assumplsit,  or  in 
equity  in  a  suit  for  an  accounting. 

It  thus  appears  that  the  statement  of  Brewer,  J.  (then  Circuit  Judged, 
in  the  case  of  Davis  v.  St.  Louis  &  S.  F.  Ry.  Co.  (C.  C.)  25  Fed.  786, 
that  "it  was  the  practice  in  the  old  English  courts,  the  old  common- 
law  practice,  where  it  was  apparent  that  the  examination  of  a  long 
account  was  involved,  to  refer  such  account  to  a  referee  to  report  on 
the  facts,"  was  historically  quite  inaccurate  as  applied  to  an  action  aris- 
ing out  of  breaches  of  contract,  where  no  fiduciary  relation  appears 
to  have  existed.  Nevertheless  his  decision,  like  others  I  have  hereto- 
fore cited,  shows  the  tendency  of  the  common  law  to  seize  upon  analo- 
gies derived  from  former  practice,  and  extend  that  practice  to  meet 
manifest  needs. 

The  leading  case  on  this  subject  is  the  case  of  Fenno  v.  Primrose, 
119  Fed.  801,  56  C.  C.  A.  313,  by  the  Circuit  Court  of  Appeals  of  the 
First  Circuit,  which  has  been  since  followed  in  that  circuit,  and  by 
Judge  Holt  in  the  case  of  Vermeule  v.  Reilly,  supra,  in  this  district, 
and  approved  of  in  a  learned  opinion  by  Judge  Sanford  in  the  case  of 
United  States  v.  Wells,  supra. 

I  can  see  no  constitutional  difficulty  in  allowing  a  report  of  an  audi- 
tor to  simplify  the  issues  to  be  introduced  in  evidence  before  the  jury, 
subject,  of  course,  to  the  control  of  the  court  as  to  all  matters  of  law 
which  may  be  applicable  to  the  same,  and  subject  to  the  final  deter- 
mination by  the  jufy  as  to  all  matters  of  fact  in  the  case,  whether 
embraced  in  the  report  or  not.    Craven  v.  Clark  (C.  C.)  186  Fed.  959. 

The  case  of  Sulzer  v.  Watson  (C.  C.)  39  Fed.  414,  which  was  heard 
before  Wallace  and  Wheeler,  ]J.,  in  the  Circuit  Court  for  the  District 
of  Vermont,  prior  to  the  Circuit  Court  of  Appeals  Act,  is  in  no  way 
against  the  conclusion  which  I  have  reached  and  is  an  interesting 
case,  showing  the  accurate  knowledge  of  Judge  Wheeler,  who  wrote 
the  opinion,  as  to  forms  of  action.  That  was  an  action  of  book  ac- 
count, known  to  Connecticut  and  Vermont  lawyers,  and  involving 
an  appointment  of  auditors  to  hear  and  finally  determine  the  is- 
sues. The  plaintiff  moved  for  the  appointment  of  auditors  to  try 
the  issues.    The  court  denied  this  for  the  very  good  reason  that  it 


Digitized  by 


Google 


PBTEBSON  y.  PAYISOIt  629 

would  deprive  the  defendant  of  his  right  of  trial  by  jury.    Judge 
Wheeler  said: 

"It  Is  an  action  at  law,  although  not  In  an?  form  known  to  the  common 
Ictw ;  and,  although  conrts  of  equity  have  Jarisdlctlon  of  some  matters  of  ao- 
oonnt,  they  never  have  had  any  of  matters  merely  In  assumpsit,  which  may  be 
iDvolved  in  an  action  like  this.  These  are  called  matters  of  account,  because 
tliey  may  be  kept  on  books  of  account,  and  not  by  reason  of  any  relation  of 
trust  between  the  parties  out  of  which  the  transactions  might  arise,  such  as 
courts  of  equity  take  cognizance  of.  *  *  *  In  this  case  there  can  he  no 
trial  by  auditors,  therefore  no  auditors  should  be  appointed." 

This  case  merely  holds : 

(1)  That  in  any  action  of  assumpsit  brought  in  a  United  States 
court  a  trial  by  jury  is  necessary. 

(2)  That,  where  a  defendant  is  in  no  fiduciary  relation  to  a  plain- 
tiff, a  reference  which  would  dispense  with  a  jury  is  never  permissible. 

(3)  That  a  state  statute  cannot  deprive  the  defendant  of  his  right 
to  a  jury  trial  in  any  action  brought  in  a  federal  court. 

In  the  case  of  Swift  v.  Jones,  145  Fed.  489,  76  C.  C.  A.  253,  the 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit  held  that  in  an  action 
at  law  the  trial  judge  had  no  power,  even  with  the  acquiescence  of 
both  parties,  to  order  a  trial  before  a  special  master,  who  should  report 
his  findings  to  the  court,  and  that  such  mode  of  procedure  deprived 
the  parties  of  their  jury  trial.  This  case  was  referred  to  by  Judge 
San  ford  in  United  States  v.  Wells,  supra,  and  does  no  more  than  de- 
cide that  trial  by  jury  must  be  preserved.  In  my  opinion  the  form  of 
the  present  order,  just  as  the  method  of  procedure  under  the  Massa- 
chusetts statute,  does  essentially  preserve  trial  by  jury. 

The  order  to  be  entered  should  appoint  Wallace  Macfarlane,  Esq., 
auditor, 

"to  make  a  preliminary  Investigation  as  to  the  facts,  hear  the  witnesses, 
examine  the  accounts  of  the  parties  and  make  and  file  a  report  In  the  office  of 
tbe  derk  of  this  court,  with  a  view  to  simplifying  the  Issues  for  the  Jury,  but 
not  finally  to  determine  any  of  tbe  Issues  In  the  action;  the  final  determination 
of  all  issues  of  fact  to  be  made  by  the  Jury  on  the  trial,  and  the  auditor  to 
have  power  to  compel  the  attendance  of,  and  administer  tbe  oaths  to,  wit- 
nesses— the  expense  of  the  auditor,  including  the  expense  of  a  stenographer, 
to  be  paid  by  either  or  both  parties  to  this  action.  In  accordance  with  the 
determination  of  tbe  trial  Judge." 

The  said  auditor  shall  separately  report  as  to  the  issues  of  fact,  the 
following  matters  especially : 

(1)  All  deliveries  of  coal  alleged  to  have  been  made  by  the  Inter- 
state Coal  Company  to  the  defendant  which  are  not  disputed  by  the 
defendant.  , 

(2)  All  payments  alleged  to  have  been  made  for  coal  delivered  by 
the  Interstate  Coal  Company  to  the  defendant,  which  are  not  disputed 
by  the  plaintiff. 

(3)  All  deliveries  of  coal  alleged  to  have  been  made  by  the  Interstate 
Coal  Company  to  the  defendant,  which  are  disputed  by  the  defendant, 
with  his  opinion  as  to  each  of  such  disputed  items. 

(4)  All  payments  alleged  to  have  been  made  by  the  defendant  for 
coal  delivered  by  the  Interstate  Coal  Company  to  the  defendant  which 
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are  disputed  by  the  plaintiff,  with  his  opinion  as  to  each  of  such  dis- 
puted items. 

(5)  The  amount  of  charges  for  freight  and  demurrage  which  d? 
defendant  claims  to  have  been  obliged  to  pay  for  the  account  of  da 
Interstate  Coal  Company,  the  items  thereof  admitted  by  the  plaintS 
to  be  chargeable,  and  the  items  in  dispute,  with  his  opinion  as  to  eadi 
of  such  disputed  items. 

(6)  All  deliveries  of  coal  alleged  to  have  been  made  by  the  Inter- 
state Coal  Company  to  the  defendant,  which  are  claimed  by  the  <fc- 
fendant  to  have  differed  upon  analysis  from  the  requirements  of  the 
city  of  New  York,  with  his  opinion  as  to  each  of  such  items. 

(7)  All  settlements  claimed  by  the  defendant  to  have  been  made  be- 
tween the  Interstate  Coal  Company  and  the  defendant,  whereby  d^ 
ductions  were  allowed  by  the  plaintiff,  because  the  coal  differed  upco 
analysis  from  the  requirements  of  the  city  of  New  York,  with  his  opBr 
ion  as  to  each  of  such  allowances. 

(8)  The  amount  of  coal  alleged  by  the  defendant  to  have  been  con- 
tracted to  be  sold  to  the  defendant  by  the  A.  H.  Dollard  Coal  Sale* 
Company,  and  assumed  to  be  delivered  by  the  Interstate  Coal  Com- 
pany, which,  when  analyzed,  did  not  conform  to  the  requirements  of 
the  city  of  New  York,  and  the  items  of  damage  which  tiie  defendant 
claims  to  have  suffered  in  order  to  fulfill  its  contracts  for  resale  tc 
William  Farrell  &  Son  and  Bums  Bros.,  with  his  opinion  as  to  each 
of  such  items. 

Judge  Holt  made  an  order  much  resembling  the  above  in  the  case  of 
Vermeule  v.  Reilly,  supra. 


ORIGINAIi  SIXTEEN  TO  ONE  MINE,  Inc.,  v.  TWENTT-ONE  UININ6  CO. 

(two  cases). 

(District  Court,  N.  D.  OoUfomla,  S.  D.    March  2,  1918J 
Nos.  292-E,  leOOl-Li 

1.  Tbiai,  ®=».340C1) — Vkbdict — Gobseotion  by  CJodbt. 

A  federal  court  cannot  look  to  the  testimony  for  the  purpose  of  aw- 
rectlng  a  faulty  verdict,  even  though  there  Is  no  dispute  over  the  facts. 

2.  New  Tbial  «=>9 — DEFEcnvit  Veedict — New  Teoai.  as  to  Smaus  Issue. 

A  federal  court  has  power  to  grant  a  new  trial  tis  to  a  ahigle  Issue  lo 
the  case,  and  such  procedure  Is  proper,  where  the  jury  has  found  generallj 
for  plalntifl,  but  failed  to  find  tals  damages,  although  shown  by  ondlsirated 
evidence. 

3.  Mines  and  Minebau  9=331(3) — ^Mining  Ckauis— Bioht  to  Voujow  Vas 

— OoNTiNDrrr  of  Vein. 

A  segment  of  an  ore  vein,  commencing  16  or  more  feet  below  where  tli« 
vein  apexlng  In  complainant's  claim  terminated  In  a  fault,  held  a  ooa- 
tlnuatlon  of  the  same  vein,  which  complainant  was  entitled  to  foUow  in 
Its  dip  through  the  ride  lines  Into  defendants  adjtdnlng  dalm. 

At  Law  and  in  Equity.    Action  and  suit  by  the  Original  Sixteen 
to  One  Mine,  Incorporated,  against  the  Twenty-One  Mining  Com- 

9=9For  otber  cum  «m  luna  topic  A  KBT-NUMBER  In  >U  Ker-Numb«r«d  Dlgwts  A  Indexx 
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p>any.    New  trial  fitted  in  law  action  as  to  one  issue.    Decree  for 
complainant  in  equity  suit. 

See,  also,  153  C.  C.  A.  142,  240  Fed.  106. 

William  E.  Colby,  Grant  H.  Smith,  and  John  S.  Partridge,  all  of 
San  Francisco,  Cal.,  for  plaintiff. 

Frank  R.  Wehe  and  Bert  Schlesinger,  both  of  San  Francisco,  Cal., 
and  Lynden  Bowring,  of  Los  Angeles,  Cal.,  for  defendant. 

RUDKIN,  District  Judge.  The  plaintiff  in  the  law  action  is  the 
owner  and  in  the  possession  of  the  Sixteen  to  One  quartz  mine  or 
lode  mining  claim  in  the  Alleghany  mining  district  in  the  state  of 
California.  The  defendant  is  tide  owner  and  in  the  possession  of  the 
Belmont,  Valentine  and  Ti^tner  extension  mining  claims,  adjoin- 
ing the  Sixteen  to  One  claim  on  the  east.  The  complaint  alleges 
that  there  exists  within  the  Sixteen  to  One  claim  a  lode  or  vein  of 
rock  in  place,  carrying  gold  and  other  valuable  minerals;  that  such 
vein  on  its  strike  or  course  traverses  the  claim  from  end  to  end ;  that 
the  top  or  apex  of  the  vein  lies  wholly  within  the  side  lines  of  the 
claim ;  that  on  its  downward  course  or  dip  the  vein  departs  from  the 
perpendicular  and  passes  out  through  the  easterly  side  line  of  the  claim 
into  and  beneath  the  surface  of  the  adjoining  claims  owned  by  the 
defendant,  and  into  and  beneath  the  surface  of  another  claim  owned 
by  third  persons,  who  are  not  parties  to  the  action.  The  complaint 
then  avers  that  tfie  defendant  entered  upon  this  vein  between  planes 
drawn  vertically  downward  through  the  end  lines  of  the  Sixteen  to 
One  claim,  and  removed  ore  therefrom  of  a  value  in  excess  of  $100,- 
000,  for  which  sum  the  plaintiff  demands  judgment. 

The  answer  in  effect  denies  the  title  of  the  plaintiff,  and  by  cross- 
complaint  the  defendant  asserts  title  in  itself,  and  avers  that  the 
plaintiff  removed  ore  from  the  vein  to  the  value  of  $125,000,  for 
which  sum  it  demands  judgment. 

The  issues  thus  presented  were  tried  before  a  jury.  All  testimony 
offered  at  the  trial  related  to  the  title  or  ownership  of  the  vein  un- 
der the  extralateral  right  statute,  aside  from  a  brief  statement  fur- 
nished by  each  of  tihe  parties  showing  the  amount  of  gold  extracted 
from  the  vein  and  the  cost  of  raining,  transporting,  and  reducing  the 
ore.  The  charge  of  the  court  on  the  question  of  title  or  ownership 
was  not  excepted  to  by  either  party,  and  there  is  no  claim  of  error  in 
that  regard  at  this  time.  On  the  question  of  measure  of  damages 
the  court  instructed  the  jury  as  follows: 

"If  the  plaintiff  Is  entitled  to  recover,  tbe  measure  of  damages  will  depend 
upon  tbe  nature  of  the  trespass.  If  the  tre^>as8  was  a  willful  one,  that  Is, 
If  the  ore  was  taken  recklessly,  willfully,  or  Inteatlonally  by  the  defendant, 
or  by  any  person  under  contract  with  the  defendant,  then  the  plaintiff  Is  en- 
titled to  recover  the  fuU  value  of  the  ore,  without  deduction  for  the  labor  per- 
formed by  the  trespasser." 

"If,  on  the  other  hand,'  you  find  that  the  trespass  was  the  result  of  Inad- 
vertence or  mistake,  the  value  of  the  property  when  first  taken  must  govern,  or 
if  the  conversion  sued  for  was  after  value  had  been  added  to  It  by  tbe  work 
of  the  trespasser,  lie  should  be  credited  with  this  addition." 
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Again: 

"The  measure  of  damages,  as  I  bave  said,  as  against  a  wlllfal  trespai^seT. 
is  the  full  value  of  the  ore  taken;  whereas,  if  the  trespass  is  an  innocesc 
one,  the  measure  of  damages  Is  the  value  of  the  ore  in  place,  or  the  Tslce  m 
the  ore  after  its  removal  less  the  actual  cost  of  mining,  tran^Mrting,  aod 
reducing  the  ore." 

Under  these  instructions  the  jury  returned  the  following  verdict: 

"We,  the  Jury,  find  in  favor  of  the  plaintiff,  and  assess  the  damages  agaiB«t 
One  defendant  in  the  sum  of  $100,000,  less  cost  of  extraction  of  the  ore,  oq 
account  of  unwlllful  trespass." 

The  plaintiff  has  interposed  a  motion  for  a  judgment  on  this  ver- 
dict, either  in  the  sum  of  $100,000,  or  for  the  sum  of  $100,QOO  less 
the  sum  of  $46,315.58.  It  might  be  stated  in  this  connection  that  this 
latter  sum  is  claimed  to  be  the  cost  of  mining,  transporting,  and  re- 
ducing the  ore,  as  disclosed  by  the  statement  furnished  by  the  defend- 
ant. The  defendant,  on  the  other  hand,  has  moved  to  set  aside  the  ver- 
dict and  for  a  new  trial,  on  the  ground  that  the  verdict  is  indefinite,  un- 
certain, and  void. 

[1]  It  is  manifest  that  the  plaintiff  is  not  entitled  to  a  judgment 
on  the  verdict  for  the  sum  of  $100,000.  The  complaint  allied  that 
the  trespass  was  a  willful  one,  and  prayed  damages  in  the  sum  of 
$100,000  on  that  basis.  The  jury  found  that  the  trespass  was  not 
willful,  and  therefore,  under  Uie  charge  of  the  court,  there  should 
have  been  deducted  from  the  amount  found  by  the  jury  the  cost  of 
mining,  transporting,  and  reducing  the  ore.  Nor,  in  my  opinion,  can 
the  court  deduct  from  the  amount  of  the  verdict  the  cost  of  minmg, 
transporting,  and  reducing  the  ore,  albeit  such  cost  be  shown  by  (he 
admitted  facts  in  the  case.  In  other  words,  it  seems  that  a  federal 
court  cannot  look  to  the  testimony,  for  the  purpose  of  correcting  a 
faulty  verdict,  even  though  there  is  no  dispute  over  the  facts. 

In  Hodges  y.  Easton,  106  U.  S.  408,  1  Sup.  Ct.  307,  27  L.  Ed.  169, 
the  facts  were  as  follows: 

"The  recoM  states  that  the  Jury,  impaneled  and  sworn  to  try  the  issues, 
'rendered  a  special  verdict  in  answer  to  the  questions  propounded  by  tne 
court'  The  questions  so  propounded,  with  the  answers  thereto,  were  raadp 
the '  special  verdict.  The  Jury  having  been  discharged,  the  plaintiffs,  by 
counsel,  moved  for  Judgment  ugpon  the  q)ecial  verdict  for  the  value  of  tbe 
wheat  wrongfully  converted  by  defendants,  or  for  such  damages  as  the 
court  should  adjudge,  and  for  such  other  and  further  relief  as  might  be 
granted  in  the  premises.  On  a  later  day  the  defendants  moved  to  set  aside  the 
special  verdict  and  grant  a  new  trial,  upon  the  ground,  among  others,  that  the 
special  verdict  'does  not  contain  findings  upcm  the  material  issues  in  the  cnse' 
These  motions  were  heard  together,  and  It  vms  ordered  by  the  court  'that  tlie 
motion  of  defendants  for  a  new  trial  be,  and  is  hereby,  overruled,  and  that 
tbe  motion  of  the  plaintiffs  for  Judgment  upon  the  special  verdict  of  the  jnry. 
and  facts  conceded  or  not  disputed  upon  the  trial,  be,  and  is  hereby,  granted' 
The  damages  were  assessed  by  the  court  at  $12,554.88,  for  which  sum  Judg- 
ment was  entered  against  the  defendants." 

In  reversing  the  jud^ent  thus  entered,  Judge  Harlan,  speaking  for 
the  Supreme  Court,  said: 

"It  is  not  necessary,  in  this  opinion,  ta'enter  upon  an  examination  of  those 
decisions,  or  to  consider  how  far  tbe  loci^  law  controls  in  determining  either 
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■tiie  essential  requisites  of  a  i^ecial  verdict  In  the  courts  of  the  United  States, 

or   the  conditions  under  which  a  judgment  will  be  presumed  to  have  been 

supported  by  facts  other  than  those  set  out  in  a  special  verdict.    The  dllUcuI- 

'ty  we  have  arises  from  other  condderatlons.    The  record  discloses  that  the 

jTU7  determined  a  i>art  of  the  facts,  while  other  fact3,  upon  which  the  final 

judgment  was  rested,  were  found  by  the  court  to  have  been  conceded  6r  not 

«aisputed.    If  we  should  presume  tlrnt  there  were  no  material  facts  considered 

lay  the  court  beyond  those  found  In  the  answers  to  special  questions,  then,  as 

"^e  have  seen,  the  facts  found  do  not  authorize  the  judgment^    If,  on  the  other 

band,  we  should  adjudge  it  to  have  been  defendants'  duty  to  preserve  the  evl- 

'dence  in  a  bill  of  exceptions,  and  that,  in  deference  to  the  decisions  of  the 

Btate  court,  it  should  be  presumed  that  the  'facts  conceded  or  not  disputed  at 

the  trial'  were,  in  connection  with  the  facts  ascertained  by  the  Jury,  ample  to 

support  the  judgment,  we  then  have  a  case  at  law,  which  the  jury  were 

sworn  to  try,  determined,  as  to  certain  material  facts,  by  the  court  alone, 

without  a  waiver  of  jury  trial  as  to  such  facts.    It  was  the  province  of  the 

jury  to  pass  upon  the  Issues  of  fact,  and  the  right  of  the  defendants  to  have 

this   done   was   secured   by   the   Constitution    of   the  United    States.     They 

might  have  waived  that  right,  but  It  could  not  be  taken  away  by  the  court. 

Upon  the  trial,  if  all  the  facts  essential  to  a  recovery  were  undisputed-,  or  If 

they  so  conclusively  established  the  cause  of  action  as  to  have  autiiorized  the 

withdrawal  of  the  case  altogether  from  the  jury,  by  a  peremptory  Instruction 

to  find  for  plaintiffs.  It  would  still  have  been  necessary  that  the  jury  make 

its  verdict,  albeit  in  conformity  with  the  order  of  the  court.    The  court  could 

not,  consistently  with  the  constitutional  right  of  trial  by  Jury,  submit  a  part 

of  the  facts  to  the  Jury,  and  Itself  determine  the  remainder  without  a  waiver 

by  the  defendants  of  a  verdict  by  the  jury." 

See,  also,  Slocum  v.  New  York  Life  Insurance  Co.,  228  U.  S.  371, 
33  Sup.  Ct.  523,  57  L.  Ed.  879,  Ann.  Cas.  1914D,  1029. 

[2]  If  the  jury  finds  in  favor  of  the  plaintiff,  and  there  is  no  dis- 
pute over  the  amount  of  the  recovery,  it  seems  somewhat  technical  to 
deny  to  the  court  the  power  to  supply  the  omission  from  the  undis- 
puted facts,  but  such  seems  to  be  the  law  of  the  land.  It  does  not 
follow  from  this,  however,  that  a  new  trial  must  be  granted  as  to 
every  issue  in  the  case.  There  was  no  uncertainty  in  the  verdict, 
in  so  far  as  the  jury  found  for  the  plaintiff,  thus  establishing  its  title 
to  the  vein  and  its  right  to  damages.  I  see  no  reason  why  that  issue 
should  be  submitted  to  another  jury,  with  little  likelihood  that  a  dif- 
ferent result  would  be  obtained.  The  power  of  a  court  to  grant  a  new 
trial  as  to  a  single  issue  in  a  case  is  well  settled  in  the  state  of  Cali- 
fornia and  in  the  federal  courts.  San  Diego  Land,  etc.,  Co.  v.  Neale, 
78  Cal.  63,  20  Pac.  372,  3  L.  R.  A.  83;  Duff  v.  Duff,  101  Cal.  1,  35 
Pac.  437;  Estate  of  Everts,  163  Cal.  449,  125  Pac.  1058;  Calaf  v. 
Fernandez,  239  Fed.  795,  152  C.  C.  A.  581. 

-  This  case,  in  my  opinion,  peculiarly  calls  for  the  exercise  of  the  dis- 
cretion of  the  court  in  awardii^  a  new  trial  as  to  the  single  issue 
only.  It  was  through  mere  inadvertence  on  the  part  of  the  jury  that 
the  case  was  not  finally  and  forever  disposed  of  at  the  last  trial.  There 
was  at  no  time  a  substantial  controversy  over  the  amount  of  the  re- 
covery, and  for  reasons  not  disclosed  by  the  record  the  plaintiff  does 
not  seem  to  be  at  all  concerned  as  to  the  amount  of  the  judgment 
for  damages.  Possibly  the  defendant  is  so  far  insolvent  as  to  render 
the  judgment  for  damages  of  no  avail,  if  it  loses  the  mine  in  contro- 
versy; but,  whatever  the  reason,  it  would  not  be  in  the  interest  of 
justice  or  the  exercise  of  a  wholesome  discretion  to  try  the  case  over 
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again  in  its  entirety.  The  verdict  will  therefore  be  permitted  to  stand, 
in  so  far  as  it  finds  the  issues  in  favor  of  the  plaintiff,  and  a  new  trial 
will  be  awarded  for  the  sole  and  only  purpose  of  assessing  the  amount 
of  the  recovery. 

[3]  The  same  state  of  facts  is  presented  in  the  equity  case.  The 
relief  sought  is  a  decree  quieting  title  in  the  plaintiff  and  awardiig 
an  injunction  against  the  commission  of  further  trespasses  by  the  de- 
fendant. At  the  commencement  of  the  trial  of  the  law  action  it  was 
stipulated  that  the  equity  case  should  be  considered  by  the  court  <ri 
the  testimony  offered  in  the  law  action  and  such  further  testimonT 
as  the  parties  might  present.  Some  further  testimony  has  been  offer- 
ed, and  in  addition  the  defendant  has  requested  the  court  to  appoint 
some  disinterested  mining  engineer  or  engineers  to  examine  the  mines 
and  the  mine  workings  and  report  to  the  court.  On  the  trial  of  the 
law  action  a  vast  amount  of  expert  testimony  was  offered  by  the 
plaintiff,  tending  to  show  the  identity  of  the  vein  from  the  outcrop- 
pings  or  apex  on  the  surface  of  the  Sixteen  to  One  claim  down  through 
the  various  workings,  and  perhaps  an  equal  amount  of  testimony  was 
offered  by  the  defendant  tending  to  show  the  contrary.  The  experts 
on  each  side  consisted  of  geologists,  mining  engineers,  and  practical 
mining  men.  It  is  almost  needless  to  sa^  that  the  opinions  of  thee 
experts  were  positive  and  unequivocal  in  favor  of  the  party  who 
called  them,  and  little  would  be  accomplished  by  adding  one  or  more 
additional  experts  to  the  long  list  already  in  the  record.  It  was  con- 
ceded throughout  the  trial  that  there  is  a  vein  on  the  Sixteen  to  One 
claim ;  that  this  vein  dips  in  an  easterly  direction  at  an  angle  of  45 
or  50  degrees;  that  the  vein  terminates  at  a  fault  at  about  the  200- 
foot  level ;  and  that  by  dropping  down  a  distance  of  IS  or  20  feet  at 
the  shaft,  and  a  distance  of  35  or  40  feet  at  the  northerly  boundary 
of  the  claim,  another  vein  is  picked  up,  likewise  terminating  at  a 
fault.  The  witnesses  for  the  plaintiff  testified  that  these  two  seg- 
ments were  one  and  the  same  vein,  while  the  witnesses  for  the  de- 
fendant testified  to  the  contrary.  Their  theory  is  that,  while  there  are 
two.  segments  of  veins  there,  the  upper  segment  of  the  lower  vein  was 
thrown  up  several  hundred  feet  above  the  present  surface  of  the 
mountain  and  has  eroded  away,  while  the  lower  segment  of  the  up- 

?:r  vein  can  probably  be  found  several  hundred  feet  lower  down, 
he  jury  found  it  much  easier  to  join  the  two  existing  s^;ments  to- 
gether, thus  making  a  single  vein,  than  to  speculate  as  to  what  has 
become*  of  the  two  lost  segments,  and  with  that  conclusion  I  am  in 
full  accord. 

A  decree  will  therefore  be  entered  in  favor  of  the  plaintiff  in  ac- 
cordance with  the  prayer  of  the  bill. 
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T7NITED  STATES  v.  RAM  CHANDRA  et  al. 
(DlsMct  Court,  N.  D.  California,  First  Division.    August  4,  1917.) 

No.  6183. 

1.  Netttrautt  Laws  ®s>3 — Offenbkb. 

A  single  Indlyldual  may  violate  Criminal  Code,  t  13  (Comp.  St  1910,  | 
10177),  by  providing  or  preparing  tbe  means  for  a  mllltai?  ezi)editiou 
referred  to  In  the  statute. 

2.  OoNBPiKACT  «=>28 — Settiito  on  Foot  Mhjtabt  Bzfbdition. 

The  ofTenae  of  setting  on  foot  a  mllltaiy  ezi)editlon  against  the  territory 
of  any  foreign  prince,  etc.,  with  whom  the  United  States  are  at  peace,  de- 
nounced by  Criminal  Code,  1 13  (Comp.  St.  1016,  }  10177),  does  not  require 
euch  a  plurality  of  agents  that  those  plotting  sndi  expedition  cannot  be 
punished  for  conspiracy,  nnder  section  37  (section  10201). 

3.  CoNSPiKAOT  «=>37 — OoNStncKATioN  or  Objzot. 

The  fact  that  the  object  of  a  conspiracy  has  been  accomplished  is  no 
defense. 

Ram  Chandra  and  others  were  indicted  under  Criminal  Code,  §  37 
(Comp.  St,  1916,  §  10201),  for  conspiracy  to  violate  section  13  (sec- 
tion 10177).    On  demurrers  to  indictment.    Demurrers  overruled. 

Daniel  Yost,  for  defendants  Leonheuser  and  Von  (joltzheim. 

Geo.  A.  McGowan  and  Charles  Sferlazzo,  both  of  San  Francisco, 
Cal.,  for  defendants  Ram  Chandra,  Godha  Ram,  Sundar  Singh  Ghalli, 
Surendra  Nath  Kar,  Ladli  Prasad  Varma,  and  Munchi  Ram. 

CJeo.  A.  McGowan,  of  San  Francisco,  Cal.,  for  defendant  Von 
Brincken. 

A.  P.  Black,  of  San  Francisco,  Cal.,  for  defendants  Deinat  and  Elbo. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  of  San  Francisco,  Cal.,  for 
defendants  Bopp,  Von  Schack,  Kaufmann,  Rodidc,  Bley,  and  Capelli. 

Timothy  Healy,  of  San  Francisco,  Cal.,  for  defend^ts  Bhagwan 
Singh,  Santokh  Singh,  Gopal  Singh,  Bishan  Singh,  Nehdan  Singh,  and 
Ram  Singh. 

Robert  M.  Royce,  of  Oakland,  CaL,  for  defendant  (k)bind  Behari 
Lai. 

Bert  Schlesinger  and  Otto  Irving  Wise,  both  of  San  Francisco,  Cal., 
for  defendants  Michaels  aqd  Hart. 

Mrs.  A.  A.  Adams,  Asst  U.  S.  Atty.,  of  San  Francisco,  CaL 

RUDKIN,  District  Judge.  This  indictment  was  returned  under 
section  37  of  the  Criminal  Code  (Act  March  4,  1909,  c.  321,  35  Stat. 
1C66  [Comp.  St  1916,  §  10201]),  and  charges  a  conspiracy  to  vio- 
late section  13  of  the  same  Code  (section  10177).  The  former  pro- 
vides that: 

"If  two  or  more  persons  conspire  dther  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United  States  In  any  manner  or  for  any 
purpose,  and  one  or  more  of  sudi  parties  do  any  act  to  effect  the  object  of 
the  conspiracy,  each  of  the  parties  to  such  conspiracy  shall  be  fined  not  more 
than  ten  thousand  dollars,  or  Imprisoned  not  more  than  two  years,  or  both." 
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The  latter  provides  that: 

"Whoeyer,  within  the  territory  or  JnrUdlctlon  of  the  TTnlted  States,  becJi^ 
or  sets  on  foot,  or  provides  or  prepares  the  means  for,  any  military  expeditki 
or  enterprise,  to  be  carried  on  from  thence  against  the  territory  or  dominiotj 
of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  with  whosn 
the  United  States  are  at  peace,  shall  be  fined  not  more  than  tliree  thffBs»rri 
dollars  and  imprisoned  not  more  than  three  years." 

[1,2]  A  number  of  the  defendants  have  interposed  demurrers  to  this 
indictment,  but  the  majority  of  them  have  been  submitted  withon: 
argument.  The  demurrers  argued  have  been  pressed  largely,  if  net 
solely,  upon  the  ground  that  the  offense  denounced  by  section  13  necef- 
sarily  and  logically  requires  the  concurrence  of  a  plurality  of  agents  tor 
its  consummation,  and  that  such  agents  cannot  be  charged  with  con- 
spiracy to  commit  the  offense.  In  other  words,  it  is  claimed  that  the 
indictment  in  substance  and  effect  charges  a  conspiracy  to  commit  a 
conspiracy  which  is  not  permissible  under  the  law. 

This  argument  is  based  largely  on  the  rule  laid  down  by  Wharton: 

"When  to  the  idea  of  an  offense  plnmllty  of  agents  is  logically  neeessuy. 
conspiracy,  which  assumes  the  voluntary  accession  of  a  person  to  a  crtnie  of 
such  a  character  that  It  Is  aggravated  by  a  plurality  of  agents,  cannot  b» 
maintained.  As  crimes  to  which  concert  Is  necessary  (L  e.,  which  cannot  take 
place  without  concert),  we  may  mention  dueling,  bigamy.  Incest,  and  adnltpry, 
to  the  last  of  which  the  limitation  here  expressed  has  been  speclflcally  applied 
by  authorltatlye  American  courts.  We  have  here  the  well-known  dlstlnctlmi 
between  concnrsus  necessarlns  and  concnrsus  facultatlvus.  In  the  latter  of 
which  the  accession  of  a  second  agent  to  the  offense  Is  an  element  added  to  Its 
conception,  and  In  the  former  of  which  the  participation  of  two  agents  Is  es- 
sential to  Its  conception;  and  from  this  It  follows  that  conspiracy,  the  gist 
of  which  Is  combination,  added  to  crime,  does  not  lie  for  concursns  necessarlD.<i 
In  other  words,  when  the  law  says:  'A  combination  between  two  person?  :* 
effect  a  particular  end  shall  be  called.  If  the  end  be  effected,  by  a  certain  name' 
— ^It  is  not  lawful  for  the  prosecution  to  call  It  by  some  other  name,  and 
when  the  law  says  such  an  offense — e.  g.,  adultery — shall  have  a  certain  pun- 
ishment. It  is  not  lawful  for  the  prosecution  to  evade  this  limitation  by  in- 
dicting the  offense  as  conspiracy."  Wharton's  Criminal  Law  (lOtli  JE^)  i 
1.339. 

But,  even  in  the  cases  suggested  by  the  author,  parties  who  are  not 
necessary  participants  in  the  crime  may  be  indicted  for  a  conspiracy 
to  commit  the  crime. 

I  fail  to  see  any  analogy  between  the  crimes  of  adultery,  bigamy, 
incest,  dueling,  or  the  giver  and  receiver  of  a  bribe,  and  the  crime 
denounced  by  section  13.  Doubtless  a  single  individual  would  not 
constitute  a  military  expedition,  as  that  term  is  usually  defined,  and 
whether  a  single  individual  in  an  aeroplane,  armed  with  bombs,  would 
constitute  a  military  enterprise,  as  suggested  by  one  court,  I  will  not 
inquire. 

I  see  no  reason,  however,  why  a  single  individual  may  not  b^n  or 
set  on  foot  a  military  expedition  or  enterprise,  and  more  especially 
why  a  single  individual  may  not  well  prqyide  or  prepare  the  means  for 
such  an  expedition  or  enterprise.  Everything  must  have  a  beginning, 
and  this  must  necessarily  be  true,  if  the  words  "to  begin  or  set  on 
foot"  have  the  broad  and  comprehensive  meaning  attributed  to  them 
by  counsel  for  the  defense.    They  maintain  that  an  act  which  would 
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tend  to  effect  the  object  of  a  conspiracy  would  also  constitute  the  be- 
ginning or  setting  on  foot  of  a  military  expedition  or  enterprise.  I 
doubt  the  soundness  of  this  view,  but  I  have  no  doubt  that  a  single 
individual  may  violate  section  13  of  the  Criminal  Code.  Thus  in  Wi- 
borg  V.  United  States,  163  U.  S.  632,  64S,  16  Sup.  Ct.  1127,  1133  (41 
L.  Ed.  289) ,  the  court  said : 

"We  think  that  It  does  not  admit  of  serious  question  that  providing  or 
preparing  the  means  of  transportation  for  such  a  military  expedition  or  en- 
terprise as  is  referred  to  in  the  statute  is  one  of  the  forms  of  provision  or 
preparation  therein  denounced." 

Again  the  court  said  (163  U.  S.  655,  16  Sup.  Ct.  1136) : 

"It  is  true  that  the  expedition  started  In  the  Sonthem  district  of  New  York, 
and  did  not  come  Into  immediate  contact  with  defendants  at  any  point  within 
the  Jurisdiction  of  the  United  States,  as  the  Horsa  was  a  foreign  vessel ;  but 
tbe  Horsa's  preparation  for  sailing  and  the  taking  aboard  of  the  two  boats  at 
Philadelphia  constituted  a  preparation  of  means  for  the  expedltl<m  or  enter- 
prise, and  if  defendants  knew  of  the  enterprise  when  they  participated  In 
such  preparatlMi,  then  they  committed  the  statutory  crime  upon  American 
soil,  and  In  the  Eastern  district  of  Pennsylvania,  where  they  were  indicted 
and  tried." 

It  seems  manifest  that  these  acts  might  be  committed  without  a  plu- 
rality of  agents;  indeed,  while  not  controlling,  it  is  a  significant  fact 
that,  for  upwards  of  100  years  Congress  has  employed  the  singular 
number  in  defining  the  crime  here  denotmced.  I  am  satisfied,  there- 
fore, that  there  is  no  inconsistency  or  repugnancy  in  charging  a  con- 
spiracy to  violate  section  13  of  the  Penal  Code.  I  have  read  and  ex- 
amined the  authorities  cited  by  the  defendants,  but  have  neither  the 
time  nor  the  disposition  to  review  them  at  length.  Suffice  it  to  say  I 
find  nothing  in  them  inconsistent  with  the  views  here  expressed. 

[3]  Of  course,  the  fact  that  the  object  of  the  conspiracy  may  have 
been  consummated,  if  such  be  the  fact,  is  no  defense. 

"Again,  it  is  said  that,  if  the  evidence  proved  the  petitioner  gnllty  of  a 
conspiracy,  It  proved  him  guilty  of  the  substantive  oITense.  It  may  be  that 
there  has  been  an  abuse  of  indictment  for  conspiracy,  as  suggested  by  Judge 
Holt  in  United  States  v.  Kissel  [C.  C]  173  Fed.  823,  828;  but  it  hardly  is 
made  dear  to  us  that  this  is  an  instance.  At  all  events  the  liability  for  con- 
spiracy is  not  taken  away  by  its  success — that  Is,  by  the  acaompUshment  of 
the  substantive  OfTense  at  which  the  conspiracy  alms."  Helke  t.  United  States, 
227  U.  S.  131, 144,  33  Sup.  Gt.  226,  229  (57  L.  Ed.  450,  Ann.  Caa.  18140. 12S). 

The  demurrers  are  accordingly  overruled. 


THE  TERESA  ACOAMA. 

(District  Court,  B.  D.  Virginia.     December  19,  1918.) 

Satvaox  4=330 — Akopmt  of  Awabu — RicscirE  or  Steaicship  SraANOED  at  Sisa. 
A  salvage  award  of  $12,000  made  for  the  rescue  of  a  steamship,  laden 
largely  with  explosives,  stranded  outside  the  Virginia  capes,  off  False 
Cape,  in  the  winter,  vessel  and  cargo  being  valued  at  $2,000,000,  and  the 
service,  which  was  efficiently  performed,  including  towage  to  a  safe  harbor, 
requiring  some  24  hours. 
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In  Admiralty.  Suit  for  salvage  by  the  Merritt  &  Giapman  Wreck- 
ing &  Derrick  Company  against  the  Italian  steamship  Teresa  Accama. 
Decree  for  libelant 

Hughes,  Little  &  Seawell,  of  Norfolk,  Va.,  for  libelant 
Edward  R.  Baird,  Jr.,  of  Norfolk,  Va.,  for  respondent 

WADDILL,  District  Judge.  This  is  a  libel  to  recover  for  salvage 
services  rendered  by  the  libelant  to  the  respondent.  The  facts  are 
briefly  these :  In  the  early  morning  of  the  24th  of  January,  1918,  off 
False  Cape,  some  2  miles  northeast  half  east  of  the  life-saving  station, 
and  about  20  miles  south  of  Cape  Henry,  the  Italian  steamship  Teresa 
Accama  grounded  about  amidship,  on  the  port  side,  for  a  space  of 
about  100  feet.  While  there,  representatives  of  the  life-saving  station 
came  aboard,  and  through  them,  communication  was  had  with  Nor- 
folk, calling  for  assistance  for  the  stranded  vessel.  The  libelant  be- 
ing advised  of  the  wreck,  immediately  dispatched  its  tug  Rescue,  prop- 
erly ofiicere4,  manned,  and  equipped,  to  the  ship's  assistance.  The 
Rescue  left  Norfolk  about  10  o'clock  a.*  m.,  reached  the  scene  of  the 
stranding  about  2  p.  m.,  and  after  some  preliminary  talk  between  her 
officers,  and  those  on  the  steamship,  made  fast  to  the  vessel,  and  with 
considerable  effort,  succeeded  in  getting  her  afloat  about  half  past  4 
o'clock  that  evening. 

The  respondent  insists  that  only  about  45  minutes  was  taken  in  the 
effort  to  float  the  ship,  while  libelant  says  it  took  approximately  2 
hours.  Respondent  further  claims  that  the  vessel  was  not  in  any  seri- 
ous danger,  and  that  she  was  extricated  from  her  position  largely  as  a 
result  of  the  rise  of  the  tide,  and  the  pumping  of  some  300  tons  of  wa- 
ter ballast  overboard.  After  the  ship  was  released,  the  Rescue  towed 
her  into  Hampton  Roads,  starting  about  5  a.  m.,  reaching  a  place 
of  anchorage  in  the  vicinity  and  to  the  northward  of  Sewell's  Point, 
about  10  a.  m.  Early  the  next  morning,  the  vessd  was  taken  to  Lam- 
bert's Point,  and  subsequently  taken  to  the  convoy  anchorage  grounds 
for  vessels  containing  explosives. 

Respondent  further  insists  that  her  purpose  in  communicating  with 
Norfolk  was  to  secure  the  aid  of  a  government  vessel  to  assist  her. 
which  would  be  furnished  at  nominal  cost,  and  that,  upon  the  Rescue 
coming,  it  was  allowed  to  make  fast  to  the  Teresa  Accama  upon  the 
supposition  that  she  was  a  government  vessel,  and  after  the  ship  wa5 
gotten  off  the  shoal  it  was  expressly  understood  that  she  would  be 
brought  into  Hampton  Roads  free  of  charge ;  the  Rescue's  master  ex- 
plaining that  the  ship  could  not  come  in  without  a  pilot,  who  was  not 
then  accessible,  and  would  not  be  permitted  to  pass  through  the  sub- 
marine net  then  closing  the  channel  at  all,  at  that  hour  of  the  night, 
and  that  the  Rescue  could  bring  her  in  without  delay. 

The  Teresa  Accama,  380  feet  long,  48  feet  wide,  26  feet  deep,  gros? 
tonnage  7,500,  was  a  large  ocean-going  ship,  loaded  in  part  with  a 
cargo  of  explosives,  was  en  route  from  Wilmington,  Del.,  to  Genoa, 
Italy,  and  went  into  Hampton  Roads,  on  account  of  ice  conditions  pre- 
vailing along  the  coast  at  that  time.    The  value  of  the  ship  and  her 
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cargo  is  alleged  to  be  some  $2,000,000.  The  Rescue  is  a  large  wreck- 
ing vessel,  and  with  her  outfit,  worth  about  $250,000. 

At  the  time  of  the  service,  the  weather  was  good,  sea  smooth,  and 
^vind  blowing  a  moderate  breeze  from  the  south.  No  special  danger 
was  incurred  by  the  salvors,  or  the  salved  property,  in  making  fast  to 
and  securing  the  release  of  the  ship.  The  work  was  intelligently  and 
expeditiously  performed.  The  position  of  the  ship  was  not  one  of 
extreme  peril,  but  of  considerable  danger,  having  regard  to  the  char- 
acter of  the  coast,  the  size  of  the  ship,  the  depth  of  water,  and  the 
nearness  of  the  vessel  to  the  shore,  especially  in  case  of  a  change  of 
wind  to  the  eastward,  or  of  other  weather  conditions  reasonably  to 
be  anticipated  at  that  season  of  the  year. 

The  court  is  not  inclined  to  accept  the  respondent's  statement  that 
the  services  of  the  Rescue  were  availed  of  because  it  was  a  government 
ship.  It  was  not  such  a  ship,  and,  on  the  contrary,  was  one  of  the 
virrecking  vessels  of  a  well-known  wrecking  company,  manned  and 
operated  by  reputable  and  responsible  officers,  and  the  fact  that  they 
would  have  misrepresented  themselves  to  be  government  officials  is 
highly  improbable.  That  there  was  some  understanding  that  the.  ship 
would  be  towed  in  to  the  Roads,  and  that  part  of  the  service  would  be 
in  the  nature  of  towage,  as  distinguished  from  the  salvage  service,  is 
strongly  supported  by  the  testimony.  The  court  is  inclined  to  treat 
that  part  of  the  service,  including  what  was  done  the  next  day  in  re- 
moving the  vessel  from  her  first  place  of  anchorage,  to  the  safer  an- 
chorage set  apart  for  vessels  canying  explosives,  as  a  towage  and  not 
a  salvage  service. 

Just  what  would  be  a  proper  allowance  for  the  entire  service,  taking 
into  account  all  the  circumstances  of  the  case,  is  not  free  from  dif- 
ficulty, and,  in  fixing  the  same,  the  large  values  at  stake  and  the  dan- 
gerous position  in  which  the  respondent's  ship  was  lying  must  be 
taken  into  account.  She  was  en  route  from  Wilmington,  Del.,  to 
Hampton  Roads,  had  encountered  difficulty  at  the  mouth  of  the  Dela- 
ware river  on  account  of  large  quantities  of  floating  ice,  and  in  pro- 
ceeding to  Hampton  Roads  had  passed  the  Virginia  Capes  some  20 
miles,  and  ran,  in  broad  daylight,  into  the  shoal  waters  oflE  False  Cape, 
where  she  went  aground,  and  remained  fast  for  hours,  on  an  ex- 
posed shoal  beach.  Considering  her  value,  the  character  of  her  car- 
go, and  the  vicissitudes  of  her  journey  thus  far,  the  fact  that  she 
was  promptly  released,  and  safely  gotten  from  the  open  sea  into  a  har- 
bor of  safety  and  refuge,  without  exposure  from  possible  weather  con- 
ditions of  another  day  and  night,  should  not  be  lost  sight  of. 

Under  all  the  circumstances,  the  court  believes  an  award  of  $12,00^ 
is  a  reasonable  one  to  make  for  the  services  rendered;  and  it  wiU  be 
so  ordered. 
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O'BOTLB  V.  KEW  YORK  STEAM  GO.  et  al. 

(District  Oourt,  B.  D.  New  York.    November  15,  1918.) 

Whabves  «s»20(3,5) — Unsatk  Berth  fob  Discharging — T.iTabtt.ttt  for  Ix- 
JURY  TO  Vessel. 

Consignee  of  a  coal  cargo  held  in  fault  for  injury  to  tlie  boat,  earned  br 
giring  her  an  unsafe  berth  for  discharging,  where  she  rested  on  the 
bottom  at  low  tide ;  and  the  master  of  the  boat  also  heid  negligent  in 
making  no  effort  to  ascertain  the  depth  of  water. 

In  Admiralty.  Suit  by  Joseph  F.  O'Boyle,  owner  of  the  boat  Stella 
Murphy,  against  the  New  York  Steam  Company  and  another.  Decree 
for  libelant  for  half  damages. 

Macklin,  Brown  &  Purdy,  of  New  York  City,  for  libelant. 
Frederick  E.  Fishel,  of  New  York  City,  for  respondents. 

GARVIN,  District  Judge.  A  libel  has  been  filed  by  the  owner  of 
the  boat  Stella  Murphy  against  the  New  York  Steam  Company  and 
the  Coal  &  Delivery  Company,  Incorporated,  alleging  that  die  SteEa 
Murphy,  laden  with  a  cargo  of  coal  consigned  to  the  respondents  at 
Newtown  Creek,  arrived  at  the  place  of  business  of  the  latter  on  or 
about  August  4,  1917 ;  that  the  respondent  failed  to  provide  a  proper 
and  safe  berth  for  the  Stella  Murphy ;  that  as  a  result  she  grounded 
on  the  falling  tide  and  was  damaged. 

The  acts  of  negligence  complained  of  are  as  follows : 

(1)  In  that,  being  the  consignees  of  said  cargo,  the  re^wndenta  failed  and 
neglected  to  furnish  a  proper,  suitable,  and  safe  place  for  the  libelant's  boat 
to  lie  at  upon  her  arrival  at  her  destination  and  until  her  cargo  had  been 
discharged. 

(2)  In  furnishing  for  the  libelant's  said  boat  an  unsuitable,  unsafe,  and 
improper  berth,  where  the  bottom  was  sloping,  unevoi,  and  of  a  hard  sob- 
stance. 

(3)  In  falling  to  notify  the 'libelant  and  those  in  diarge  of  Ulielanfs  said 
boat  of  the  dangerous  and  unsafe  condition  of  the  berth  to  wbicb  libelant's 
said  boat  was  assigned. 

There  is  no  real  dispute  as  to  the  mateiial  facts. 

In  view  of  the  fact  that  no  effort  was  made  by  the  master  of  tiie 
Stella  Murphy  to  ascertain  how  much  water  there  was  when  he  tied 
up  at  the  respondents'  wharf,  it  cannot  be  said  that  he  was  free  from 
negligence.    The  Dave  and  Mose  (D.  C.)  49  Fed,  389. 

But  the  owner  of  the  pier  was  under  a  duty  to  employ  reasonable 
diligence  to  have  the  place  safe  and  proper  for  the  vessel  to  lie.  Un- 
ion Ice  Co.  V.  Crowell  et  al.,  55  Fed.  87,  5  C.  C  A.  49. 

In  the  case  of  Nelson  v.  Phoenix  Chemical  Works,  7  Ben.  37,  Fed. 
Cas.  No.  10,113,  the  libel  was  dismissed;  but  that  was  not  a  case  of 
inequality  in  the  surface  of  the  bottom. 

It  seems  to  me  that  The  Dave  and  Mose,  supra,  is  controlling.  TTiere 
will  therefore  be  a  decree  for  the  libelant  for  one-half  the  amount  of 
his  damage,  with  order  of  reference  to  ascertain  the  amount. 

^ssFor  oUier  cum  «••  uun*  tople  *  ICBY-NVMBBB.  ia  all  Key-Numbered  Dicerti  *  iBMxa 
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FIKST  NAT.  BANK  OP  EL  CENTRO  v.  HARPER.  ' 

(Circuit  Court  of  Appeals,  Ninth  Circuit    December  2,  1918.) 

No.  3175. 

^i^TffxxnncY  ®=»303(S) — Voidable  Pbefbbences — Patubnts  to  Bank. 

Evidence  held  to  sustain  a  finding  that  orders  given  by  bankmpt,  thieu 
^  known  to  be  insolvent,  to  a  bank  where  he  had  an  overdraft,  were- not  for 

deposit  in  the  usual  course  of  business,  nor  pursuant  to  prVor  arrange- 
ment, but  on  express  understanding  that  they  should  be  applied  on  the 
overdraft,  and  constituted  a  voidable  preference. 

Id  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California ;  Oscar  A.  Trip- 
pet,  Judge. 

Action  by  W.  F.  Harper,  trustee  in  bankruptcy  of  H.  G.  Faubion, 
against  the  First  National  Bank  of  El  Centro.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

The  defendant  In  error,  the  trustee  of  the  estate  of  H.  G.  Faubion,  who 
■was  adjudged  a  bankrupt  upon  an  involuntary  petition  filed  October  11,  1913, 
brought  this  action  against  the  plaintiff  In  error  to  recover  $12,728  as  a 
v<ddable  preference.  On  and  prior  to  September  1,  1913,  one  H.  F.  Davis,  con- 
ducting a  creamery  business  under  the  name  of  H.  F.  Davis  Creamery  Com- 
pany, was  doing  his  banking  business  with  the  plaintiff  in  error,  hereinafter 
called  the  bank.  He  would  purchase  cream  from  ranchers,  and  from  It 
make  butter  at  'EH  Centro,  and  consign  the  butter  principally  to  Barber  & 
Thompson,  of  Los  Angeles.  His  property,  consisting  of  the  creamery,  some 
automobiles,  and  other  personal  property,  was  covered  by  a  mortgage  to 
the  banjc  for  the  sum  of  $2,000.  For  the  cream  which  the  creamery  purchased 
from  farmers  It  issued  pay  checks  payable  the  10th  of  each  month.  The  mer- 
chants who  purchased  the  butter  did  not  always  remit  prior  to  that  date,  and 
the  creamery  was  allowed  to  overdraw  Its  account  at  the  bank  to  meet  Its 
pay  checks  to  farmers  due  <m  the  10th.  This  process  was  repented  each 
month. 

About  September  1,  1913,  Davis  sold  the  creamery  to  the  bankrupt  The 
banl^rupt  paid  Davis  $7,500  and  assumed  all  the  outstanding  liabilities.  The 
$7,500  which  Davis  received  was  the  money  then  due  from  Barber  &  Thomp- 
son for  butter  which  Davis  had  sold  them,  but  for  which  the  ranchers  who 
had  furnished  the  cream  had  not  be^i  paild.  On  September  4,  1913,  there 
was  a  balance  tn  the  bank  of  $53.75.  About  that  time  the  bankrupt  applied 
to  the  bank  for  continued  credit  upon  the  same  terms  as  those  previously  given 
to  Davis.  Between  that  date  and  September  10  he  drew  pay  checks  to 
farmers  aggregating  over  $12,000.  On  September  15  and  20,  1913,  the  bank- 
rupt gave  to  the  bank  orders  on  Barber  &  Thompson  and  the  Crescent  Cream- 
ery Company,  at  Los  Angeles,  to  which  the  bankrupt  had  transferred  the  busi- 
ness which  had  been  formerly  conducted  with  the  Barber  ft  Thompson 
company.  The  Crescent  Creamery  Company,  upon  such  order,  paid  to  the 
bank,  September  29,  $4,000,  which  was  placed  to  the  credit  of  the  bankrupt, 
and  reduced  bis  overdraft  to  the  amount  of  $4,133.17.  The  overdraft  was 
thereafter  Increased  by  checks  rmtll  October  5,  when  the  bank  received  from 
the  Orescent  Creamery  Company  $4,904.49  and  from  Barber  &  Thompson 
$1,546.73  on  the  orders  previously  given  by  the  bankrupt  to  the  bank,  leaving 
a  balance  In  the  bank  of  $260.67,  which  was  subsequently  palri  to  the  trustee 
In  bankruptcy. 

It  was  the  contention  of  the  defendant  In  error  that  all  payments  made  to 
the  bank  upon  orders  given  by  the  bankmpt  subsequent  to  September  18, 
1913,  were  transfers  made  by  the  bankrupt  as  preferences,  and  received  by 
the  bank  aa  such.      It  was  the  contention  of  the  bank  that  It  did  all  Its  busl- 
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ness  wlfh  the  bankrupt  In  doe  cotme  of  business,  that  It  bad  a  Uen  tipon  tn 
the  moneys'deposlted  by  the  baaknipt  or  received  from  orders  whidi  he  gtn, 
and  that  It  had  the  right  to  setofll  and  apply  the  same  upon  the  bankrup:i 
overdrafts.  The  court  submitted  to  the  jury  the  queatlcm  whether  the  baiJc- 
rupt  was  Insolvent  at  the  tune  when  he  made  any  transfer  to  the  bantL  «nj 
whether  the  transfer  enabled  the  bank  to  obtain  a  greater  percentage  »; 
Its  debts  than  any  other  creditor  of  the  same  class,  and  whether  at  the  tlae 
of  the  transfer  the  bankrupt  had  reasonable  cause  to  believe  that  the  suk 
would  effect  a  preference. 

The  Jury  returned  a  verdict  for  the  defendant  In  error  for  tbe  snm  c(, 
18,045.50,  b«vlng  found  that  said  transfers  from  the  CJrescent  Creamery  Coa- 
pany  and  the  Barber  ft  Thompson  Company  created  preferences. 

Lynn  Helm,  of  Los  Angeles,  Cal.,  and  Phil  D.  Swing,  of  El  Cen- 
tro,  Cal.,  for  plaintiflf  in  error. 

Dan  V.  Noland  and  Walter  B.  Kibbey,  both  of  El  Centro,  CaL, 
and  Duke  Stone  and  H.  E.  Wassell,  both  of  Los  Angeles,  Cai,  for 
defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  Tfce 
assignment  of  error  upon  which  the  bank  relies  is  the  denial  of  its  mo- 
tion, made  at  the  close  of  the  case,  for  an  instructed  verdict  in  its 
favor.  It  cites  New  York  County  Bank  v.  Massey,  192  U.  S.  138. 
24  Sup.  Ct.  199,  48  L.  Ed.  380,  in  which  it  was  held  that  the  balance 
of  a  bank  account  at  the  time  of  filing  the  petition  is  a  debt  due  to 
the  bankrupt  from  the  bank,  and  that  in  the  absence  of  fraud  or  col- 
lusion between  the  bankrupt  and  the  bank,  with  a  view  of  creating 
a  preferential  transfer,  the  bank  need  not  surrender  such  balance, 
but  it  may  set  it  off  against  notes  of  the  bankrupt  held  by  it.  In  the 
opinion  the  court  said : 

"It  Is  true  that  the  findings  o£  fact  in  this  case  estaUl^  that  at  tbe  time 
these  deposits  were  made  the  assets  of  the  depositors  were  conslderaUy  Ie$s 
than  their  liabilities,  and  that  they  were  insolvent ;  but  there  is  nothing  in 
the  findings  to  show  that  the  deposit  created  other  than  the  ordinary  rela- 
tion between  the  bank  and  Its  depositor.  Tbe  check  of  the  depositor  wts 
honored  after  this  deposit  was  made,  and  for  aught  that  appears  Stege  Bros, 
might  have  required  the  amount  of  the  entire  account  without  objection  from 
the  bank,  notwithstanding  their  financial  condition." 

Again,  the  court  said ; 

"As  we  have  seen,  a  deposit  of  money  to  one's  credit  In  a  bank  does  not 
operate  to  diminish  tbe  estate  of  tbe  depositor,  for,  when  he  parts  with  tbe 
money,  he  creates  at  the  same  time,  on  the  part  of  the  bank,  an  obligatioo 
to  pay  the  amount  of  the  deposit  as  soon  as  the  depositor  may  see  fit  to  Anv 
a  check  against  it  It  is  not  a  transfer  of  pr<^)erty  as  a  payment,  pledge, 
mortgage,  gift,  or  security." 

Among  other  cases  cited  for  the  bank  are  Continental  Trust  Co. 
V.  Chi.  Title  Co.,  229  U.  S.  435,  33  Sup.  Ct.  829,  57  L.  Ed.  1268,  and 
Studley  v.  Boylston  Bank,  229  U.  S.  523,  33  Sup.  Ct  806,  57  L.  Ei 
1313.  In  the  first  of  those  cases  the  court  said  that  it  was  the  main 
purpose  of  Bankruptcy  Act  July  1,  1898,  c.  541,  section  68b,  30  Stat. 
S65  (Comp.  St.  §  9652),  to  prevent  debtors  of  the  bank  from  acquiring 
claims  against  the  bankrupt  for  use  by  way  of  set-off  and  reduction 
of  their  indebtedness  to  the  estate.    Said  the  court: 
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"Tliere  1b  no  question  of  the  solvency  of  Prince  when  he  deposited  the 
money  to  secure  the  certificates,  and  what  was  done  was  not  the  acquisition 
of  a  claim  against  Prince  with  a  view  to  setting  It  off  againett  the  bank's 
Indebtedness  on  the  certificates,  but  was  the  satisfaction,  without  diminution 
of  the  estate  of  the  bankrupt,  of  possible  claims  of  others  who,  in  the  event 
of  Princess  default,  would  have  been  entitled  to  the  deposits  represented  by 
the  certlflcates.  We  do  not  think  such  transactlcm  oomes  within  the  lan- 
guage or  reason  of  section  68b." 

In  the  second  case  the  court  said : 

"There  is  nothing  in  the  statute  which  deprives  a  bank,  with  whom  an  in- 
solvent Is  doing  business,  of  the  rights  of  any  other  creditor  taking  money 
without  reasonable  cause  to  believe  that  a  preference  will  result  from  tlie 
payment" 

In  that  case  the  referee  had  found  as  a  fact  that  the  bank  had  no  rea- 
sonable cause  to  believe  that  a  preference  would  result.  The  court 
further  said: 

"The  money  so  deposited  was  the  proceeds  of  the  sale  of  tickets  to  a  large 
party  of  round  the  world  tourists,  and  was  put  In  bank,  not  for  the  purpose  of 
preferring  It,  but  In  the  erpcctation  of  being  used  for  carrying  on  the 
business  in  the  future  as  In  the  past  Indeed,  the  payments  were  made 
with  the  statement  that  th«  company  would  expect  the  bank  to  discount  other 
notes.  We  find  nothing  in  the  record  to  indicate  ttiat  the  deposits  were 
made  for  the  purpose  of  enabling  the  bank  to  secure  a  'pr^erenoe  by  the 
exercise  of  the  right  of  set-off." 

But  we  find  in  the  present  case  evidence  which,  if  credited  by  the 
jury,  was  sufficient  to  distinguish  the  case  from  the  cases  so  cited, 
and  to  justify  the  trial  court  in  denying  the  motion  for  an  instructed 
verdict  There  was  evidence:  That  on  September  IS  the  bankrupt 
went  to  his  attorney  and  told  him  he  was  unable  to  run  the  business 
any  further.  That  he  and  his  attorney  then  went  to  the  office  of 
VVachtel,  the  cashier  of  the  bank,  to  whom  the  attorney  repeated 
what  the  bankrupt  had  said,  and  further  stated  that  the  bankrupt  had 
asked  him  (the  attorney)  to  file  a  voluntary  petition  in  bankruptcy  for 
him.  That  Wachtel  then  requested  that  the  bankrupt  give  an  order 
on  Barber  &  Thompson  for  the  proceeds  of  the  butter  that  was  being 
shipped  to  Los  Angeles,  and  said  that  the  bank  would  try  to  carry 
the  business  along.  That  the  order  was  thereafter  given.  That  about 
the  28th  or  29th  of  September  the  bankrupt  and  his  attorney  again 
went  to  Wachtel  and  the  attorney  stated  to  Wachtel  that  the  bank- 
rupt had  renewed  his  request  that  he-  file  a  petition  in  bankruptcy. 
That  his  business  was  bankrupt  That  the  pay  roll  for  help  would 
come  due  the  1st  of  October,  amounting  to  $2,000,  and  that  the 
bankrupt  had  stated  that  Wachtel  refused  to  pay  any  more  advanc- 
es to  the  creamery  patrons  because  the  overdraft  had  grown  to 
such  an  extent  that  he  did  not  feel  it  safe.  That  Wachtel  replied, 
"This  business  is  insolvent,  and  I  cannot  advance  any  more  mon- 
ey," to  which  the  attorney  answered:  "You  are  between  the  devil 
and  the  deep  sea.  The  pay  roll  will  be  due  here  on  the  1st.  They 
have  got  a  large  overdraft  at  the  bank.  If  you  commence  a  suit  against 
the  business  to  recover  your  overdraft,  these  laborers,  whose  accounts 
have  not  been  paid,  amounting  to  nearly  $2,000,  will  be  preferred 
claims,  and  you  would  have  it  to  pay  anyway,  and  if  you  don't  advance 
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the  money  on  the  pay  roll  on  the  1st,  when  their  wages  are  du^  we 
will  close  the  business  up,  and  they  will  be  preferred  claims  anyway." 
That  Wachtel  said  that  he  would  advance  enough  more  money  to  take 
care  of  the  pay  roll  as  it  came  due  on  the  1st,  "provided  you  will 
give  me  another  order  for  all  of  the  proceeds  of  the  business  on  the 
Crescent  Creamery  Company  to  whom  you  are  now  sending  butter." 
That  the  bankrupt  agreed  and  the  order  was  given.  That  at  that  time 
the  bank  knew  that  the  bankrupt  was  owing  $20,000  to  ranchers 
who  had  furnished  cream. 

The  cashier,  testifying  as  to  the  method  of  doing  business  with  the 
creamery  under  the  Davis  management,  stated  that  the  overdraft 
would  occur  generally  from  the  10th  of  the  month  to  a  few  days 
there  following,  and  would  be  paid  by  deposits  of  checks  which  the 
creamery  received  for  the  sale  of  the  butter,  but  that  upon  receiving 
the  orders  from  the  bankrupt  on  Barber  &  Thompson  and  the  Cres- 
cent Creamery  Company,  an  officer  of  the  bank  inunediately  went 
to  Los  Angeles  (200  miles  away),  and  received  the  money  directly 
from  those  companies,  although  the  bank  thereafter  credited  the  same 
upon  its  books  as  deposits  by  the  bankrupt.  When  asked  by  the  court 
if  the  orders  on  Barber  &  Thompson  and  on  the  Crescent  Creamery 
Company  were  ■given  for  the  purpose  of  depositing  the  money  to  his 
account,  the  bankrupt  answered  that  it  was  to  secure  the  bank  for 
its  overdraft,  but  that  it  was  put  into  his  deposit  account. 

This  is  not  a  case  where  there  was  a  previous  agreement  between 
a  bank  and  a  depositor  that  the  latter  should  assign  accounts  to  the 
bank  for  collection  to  pay  overdrafts  as  they  might  occur,  for  the  court 
below  instructed  the  jury  that,  if  an  assignment  of  accounts  was  ef- 
fected prior  to  the  overdraft  of  September  18  of  $12,928.09,  the  plain- 
tiff was  not  entitled  to  recover  any  sum  from  the  bank,  but  that,  if 
there  was  no  assignment  before  September  18,  the  jury  should  take 
into  consideration  whether  such  an  assignment  was  then  a  preference, 
and,  if  they  found  that  it  was,  the  bank  would  not  have  the  right  to 
apply  any  of  the  proceeds  of  such  assignment  on  the  overdraft.  The 
jury  have  found  by  their  verdict  that  Aere  was  no  such  prior  assign- 
ment. Nor  is  this  a  case  where  there  is  absence  of  evidence  to  show 
that  the  moneys  so  collected  by  the  bank  were  deposits  created  oth- 
erwise than  in  the  ordinary  relation  between  a  bank  and  its  depositor. 
Here  there  was  evidence  that  the  accounts  were  assigned  and  the  pro- 
ceeds were  received  by  the  bank,  not  in  the  usual  course  of  banking 
business,  but  with  the  specific  understanding  that  they  were  to  be  ap- 
plied to  the  reduction  of  the  overdraft.  In  Traders'  Bank  v.  Campbell, 
14  Wall.  87,  20  h.  Ed.  832,  the  depositor  gave  his  bank  a  check  for 
the  balance  of  his  account,  which  the  bank  applied  to  his  indebtedness. 
It  was  the  contention  of  the  bank  in  that  case  that,  as  it  had  a  right 
to  set  off  its  claim  against  the  deposit,  it  was  immaterial  that  the  same 
thing  was  accomplished  by  the  check.  But  the  court  held  that  the 
transaction  was  a  payment,  and  not  a  set-off,  since  both  the  parties 
thereto  knew  of  the  depositor's  insolvency  and  that  the  payment  was 
a  preference.  That  ruling  was  followed  in  In  re  Starkweather  & 
Albert  (D.  C.)  206  Fed.  797,  and  of  similar  import  are  In  re  National 
Lumber  Co.,  212  Fed.  928,  129  C.  C.  A.  448;  KnoU  v.  Commercial 
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Trust  Co.,  249  Pa.  197,  94  Atl.  750,  L.  R.  A.  1916A,  683,  Ann.  Cas. 
1916C,  988;  Johnson  v.  Gratiot  County  Bank,  193  Mich.  452,  160 
N.  W.  544;  National  City  Bank  v.  Hotchkiss,  231  U.  S.  50,  34  Sup. 
Ct.  20,  58  L.  Ed.  115;  Mechanics'  Bank  v.  Ernst,  231  U.  S.  60,  34 
Sup.  Ct.  22,  58  L.  Ed.  121 ;  Ernst  v.  Mechanics  '&  Metals  Nat.  Bank, 
201  Fed.  664,  120  C.  C.  A.  92. 

The  bank  asserts  that  there  is  no  evidence  of  the  amount  of  the 
bankrupt's  estate,  and  that  therefore  there  is  absence  of  proof  that 
the  transfers  to  the  bank  enabled  it  to  obtain  a  greater  percentage 
of  its  debt  than  any  other  creditor  of  the  same  class  will  receive.  But 
such  proof  was  unnecessary,  in  view  of-  the  undenied  allegation  of 
the  complaint  that  the  assets  of  the  estate  are  not  sufficient,  including 
the  sum  of  $12,728,  the  amount  sought  to  be  recovered  in  the  action, 
to  satisfy  the  claims  of  the  creditors  of  the  bankrupt.  There  was 
pVoof,  however,  that  the  bankrupt  had  no  money  or  assets  when  he 
went  into  the  business;  that  he  diverted  from  the  assets  which  he 
purchased  $7,500  to  pay  Davis ;  that  the  creamery  plant  and  personal 
property  which  he  bought  was  worth  $6,000  or  $7,000,  on  which  the 
bank  held  a  mortgage  for  $2,000,  and  that  on  the  mortgage  the  bank 
subsequently  acquired  the  property;  that  claims  against  the  estate 
aggregating  $6,574.13  bad  been  presented  and  allowed,  and  claims 
aggregating  $10,798.23  had  been  presented  and  not  yet  allowed.  This 
showing  was  clearly  sufficient. 

The  judgment  is  affirmed. 


JONES  v.  FORD  et  oL 

In  re  MORRIS. 

(Clrcnlt  Gonrt  of  Appeals,  Eighth  Circuit    October  14,  191&) 

No.  193. 

1.  BANKunPTCT  4=9200(3) — PBErEBiNCE — Landlohd's  Attachmeht  fob  Rent. 

An  attachment  for  rent,  right  to  which  Is  given  by  Rev.  St  Mo.  1909, 
I  7896,  bnt  which,  under  section  7897,  must  be  followed  by  determination 
of  the  rights  of  the  parties  by  proceeding  In  court,  and  then  by  execution, 
is  not  the  equivalent  of  a  common-law  distress  for  rent  and  so  does 
not  give  the  landlord's  claim  a  preference,  but  being  within  four 
months  of  petition  in  involuntary  bankruptcy,  is  void  under  Bank- 
ruptcy Act  i  67f  (Comp.  St  1918,  |  9651). 

2.  Bankihtptot  «=»444 — Petition  to  Kevibb — Contentions  Atailabui — ^Ru- 

SPONOENTB. 

Insistence  of  respondents,  on  petition  of  trustee  in  bankruptcy  to  re- 
vise order  of  District  Court  giving  preference  to  their  claim,  thereby  re- 
versing order  of  referee,  that  the  bankruptcy  proceedings  were  not  ad- 
versary, cannot  be  considered,  not  being  covered  by  certificate  of  referee 
or  order  oix  review. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Missouri;  Arba  S.  Van  Valkenburgh, 
Judge. 

In  the  matter  of  Sarah  Morris,  bankrupt.  Petition  by  Joseph  M. 
Jones,  trustee,  to  revise  the  order  of  the  District  Court,  on  review, 

4s>For  otb*r  cu«s  ■«•  Huu«  topic  ft  KBY-NUMBSR  in  all  Key-Numbered  Digests  A  ludexee 
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reversing  the  order  of  the  referee  allowing  the  claim  of  Alfred  Ford 
and  another  as  a  general  claim  only.  Petition  sustained,  with  direc- 
tions. 

I.  J.  Ringolsky,  of  Kansas  City,  Mo.  (M.  L.  Friedman,  of  Kansas 
City,  Mo.,  on  the  brief),  for  petitioner. 
Frank  Titus,  of  Kansas  City,  Mo.,  for  respondents. 

Before  HOOK,  CARLAND,  and  STONE,  Circuit  Judges. 

STONE,  Circuit  Judge.  This  is  a  petition  by  a  trustee  in  bankrupt- 
cy to  revise  an  order  of  the  District  Court  giving  preference  to  re- 
spondents' claim,  thereby  overruling  and  reversing  the  order  of  the 
referee,  which  had  denied  such  preference  and  allowed  it  as  a  general 
claim  only.  x 

The  claim  in  question  was  for  rent  of  a  store  building  where  the 
bankrupt  was  conducting  a  mercantile  business  in  Kansas  City,  Mo. 
Before  the  involuntary  petition  in  bankruptcy  was  filed,  the  respond- 
ents secured,  in  accordance  with  the  Missouri  statutes,  an  attachment 
levy  by  the  state  sheriff,  who  took  possession  of  the  chattels  in  ques- 
tion, a  part  of  tfie  stock  in  trade.  Later  they  were  delivered  by  him, 
under  an  order  of  the  United  States  District  Court,  to  the  receiver 
appointed  in  this  bankruptcy  proceeding.  Respondents  presented  and 
prayed  for  an  allowance  of  tfieir  claim  as  a  preferred  claim,  which 
preference  was  denied  by  the  referee,  and  upon  a  petition  for  review 
allowed  by  the  District  Court.  There  are  only  two  points  properly 
before  the  court  under  this  petition  to  revise:  Respondents'  claim 
that  petitioner  is  not  an  interested  party,  entitled  to  a  revision  peti- 
tion under  the  bankruptcy  statute ;  and  petitioner's  claim  that  the  pref- 
erence was  improperly  allowed  by  the  trial  court. 

The  petitioner  is  the  trustee  of  the  estate,  and  as  such  is  repre- 
sentative of  the  estate,  and  interested  in  the  allowanqes  of  claims  and 
preferences.  It  is  part  of  his  duty  to  see  that  the  assets  are  properly 
distributed  among  the  creditors  who  file  claims  therefor.  This  com- 
prehends the  matter  of  allowance  of  claims,  which  naturally  includes 
the  allowance  of  preferences. 

[1]  The  theory  upon  which  the  trial  court  allowed  the  preference 
was  that,  under  the  Missouri  statute,  an  attachment  for  unpaid  rent 
was  the  equivalent  of  a  distress  for  rent,  where  the  levy  of  the  at- 
tachment perfected  an  existing  inchoate  lien,  which  did  not  require 
a  judicial  proceeding  to  make  it  effective.  The  petitioner  contends  that 
the  attachment  for  rent  authorized  by  the  Missouri  statute  (herein- 
after set  out)  is  in  no  sense  analogous  to  distress  for  rent,  but  is  mere- 
ly the  creation  of  an  additional  ground  for  attachment,  requirii^  a 
judicial  proceeding  to  make  its  lien  effective.  As  such  he  contends 
it  is  avoided  by  the  Bankruptcy  Act  of  July  1,  1898  (30  Stat.  564, 
c.  541),  section  67f  of  which  declares : 

"That  all  levies,  judgments,  attachments,  or  other  Uens  obtained  throngfa 
legal  proceedings  against  a  person  who  is  Insolvent,  at  any  time  within  four 
mouths  prior  to  the  filing  of  a  petition  in  bankruptcy  against  him,  shall  be 
deemed  null  and  void  in  case  he  la  adjudged  a  bankrupt.  •  •  •  ••  Compiled 
Statutes  1916.  {  9€51. 


Digitized  by 


Google 


JONES  V.  FOBD  647 

The  common-law  distress  for  rent 'was  a  product  of  early  feudal 
tenure.  It  is  generally  regarded  as  one  of  those  instances  in  which 
the  right  or  remedy,  however  it  may  be  classified,  was  in  the  hands 
of  the  party,  without  the  necessity  of  judicial  aid.  It  may  be  that 
absolute  accuracy  would  avoid  this  statement;  however,  if  any  ju- 
dicial action  was  necessary  to  initiate  or  perfect  the  early  distress, 
it  belonged,  not  to  royal  tribunals,  but  to  manorial  courts,  which  meant, 
of  course,  the  court  of  the  lord  who  was  enforcing  the  distress.  His- 
tory of  English  Law,  by  Pollock  &  Maitland,  vol,  1,  p.  589,  and  vol- 
ume 2,  p.  576. 

Broadly  defined,  common-law  distress  allowed  the  landlord  to  go 
upon  the  demised  premises  and  seize  anything  he  might  there  find, 
irrespective  of  its  ownership,  and 'hold  the  same  without  sale  or  us- 
age as  a  gage  until  the  rental  was  paid.  Interesting  discussion  of 
this  remedy,  may  be  found  in  History  of  English  Law,  by  Pollock  & 
Maitlandj  vol.  1,  pp.  353-355,  589,  and  volume  2,  pp.  117,  130,  575- 
578;  also  in  16  R.  C.  L.  1003.  Breaches  of  the  peace  were  liable 
to  occur  in  the  enforcement  of  this  summary  method.  To  prevent 
such,  in  most,  if  not  all,  jurisdictions  where  distress  is  substantially 
preserved  to-day,  there  are  statutes  providing  that  the  seizure  shall 
be  by  some  official.  Statutes  have  to  an  extent  also  altered  the  com- 
mon-law distress  in  certain  respects — such  as  limiting  seizure  to  the 
property  of  the  tenant,  permitting  seizure  of  such  property  away  from 
the  demised  premises,  and  allowing  sale  of  the  property  to  satisfy  the 
demand.  But  none  of  these  statutes  has  annihilated  the  fundamental 
characteristic  of  distress,  to  wit,  that  the  landlord  shall,  directly  or 
indirectly,  seize  and  control  the  gage  without  aid  of  judicial  pro- 
ceedings to  establish  his  right 

The  common-law  distress  for  rent  has  never  been  countenanced  in 
Missouri  (Crocker  v.  Mann,  3  Mo.  472,  26  Am.  Dec.  684),  and,  so 
far  as  we  have  been  able  to  find,  no  statutory  substitute  therefor  has 
been  enq)loyed,  except  in  some  very  early  statutes  applying  to  partic- 
ular communities,  where  a  "distress  warrant"  was  for  a  time  author- 
ized (Quinnett  v.  Washington,  10  Mo.  53),  but  is  no  longer  permitted. 
There  are  statutes  giving  liens  upon  crops  and  nursery  stock  grown  on 
demised  premises.  R.  S.  Mo.  1909,  §§  7888,  7902.  In  other  instances 
the  landlord  has  been  put  to  statutory  actions  for  rent  (Crocker  v. 
Mann,  3  Mo.  472,  475),  or  for  speedy  possession  of  the  premises  (R. 
S.  Mo.  1909,  §  7904;  Welch  v.  Ashby,  88  Mo.  App.  400,  404).  In 
aid  of  rent  recovery,  an  attachment  is  allowed  where  the  actions 
of  the  tenant  are  such  as  to  justify  the  belief  that  the  collection  of 
the  rent  will  be  endangered,  hindered,  or  delayed,  or  where  the  unpaid 
rent  is  overdue  and  demand  has  been  made  therefor.  R.  S.  Mo.  1909, 
§  7896.    The  sections  referring  to  attachment  are  as  follows: 

"Sec.  7896.  Attachmient  for  Rent  will  Lie,  Wtten — Boto  Obtained. — Any 
person  who  sball  be  liable  to  pay  rent,  whether  the  same  be  due  or  not,  or 
whether  the  same  be  payable  In  money  or  other  thing.  If  the  rent  be  due  within 
one  year  thM«after,  shall  be  liable  to  attachment  for  sudi  rent.  In  the  fol- 
lowing Instances:  First,  when  he  intends  to  remove  his  property  from  the 
leased  or  rented  premises;  second,  when  he  is  removing  his  property  from 
the  leased  or  rented  premises;   third,  when  he  has,  within  thirty  days,  re- 
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mored  his  property  frmn  the  leased  or  rented  premises;  fourth,  when  he  shall 
In  any  manner  dispose  of  the  crop,  or  any  part  thereof,  grown  on  the  leased  or 
rented  premises,  so  as  to  endanger,  hinder  or  delay  the  collection  of  the  rent; 
ilftb,  when  he  shall  attempt  to  di^)ose  of  the  crop,  or  any  part  thereof,  grown 
on  the  leased  or  rented  premises,  so  as  to  endanger,  hinder  or  delay  the  col< 
lection  of  the  rent;  sixth,  when  the  rent  Is  due  and  unpaid,  after  demand 
thereof:  Provided,  if  such  tenant  be  absent  from  such  leased  premises,  demand 
may  be  made  of  the  person  occupying  the  same.  The  person  to  wh<«n  the 
rent  Is  owing,  or  his  agent,  may,  before  a  justice  or  the  clerk  of  a  court  of 
record  having  Jurisdiction  of  actl<ms,  by  attachment  In  ordinary  cases,  of  the 
county  In  ,which  the  premises  lie,  make  an  affidavit  of  one  or  more  of  the  fore- 
going grounds  of  attachment,  and  that  he  believes  unless  an  attachment  issue 
plaintiff  will  lose  his  rent ;  and  upon  the  filing  of  such  aflidaTlt,  together  with 
a  statement  of  plaintiff's  cause  of  action,  such  officer  shall  issue  an  attachment 
for  the  rent  against  the  personal  itroperty.  Including  the  crops  grown  on  the 
leased  premises,  but  no  such  attachment  shall  issue  until  the  plaintiff  has 
given  bond,  executed  by  himself  or  by  some  responsible  person  for  him,  as 
principal,  in  double  the  amount  sued  for,  with  good  security,  to  the  defendant 
to  Indemnify  him  if  it  appear  that  the  attadunent  has  been  wrongfolly  ob- 
tained :  Provided,  if  any  i>erson  shall  buy  any  crop  grown  on  demised  premises 
upon  which  any  rent  is  unpaid,  and  such  purchaser  has  knowledge  of  the  fact 
that  such  crop  was  grown  on  demised  premises,  he  shall  be  liable  in  an  action 
for  the  value  thereof,  to  any  party  entitled  thereto,  or  may  be  subject  to  gar- 
nishment at  law  in  any  suit  against  the  tenant  for  the  recovery  of  the  rent. 

"Sec.  7897.  Proceedingt,  Same  a$  What. — Proceedings  on  all  attachments 
issued  under  this  chapter  shall  be  the  same  as  provided  by  law  in  case  of 
suits  by  attachment    •    •    • 

"Sec.  7902.  What  Property  Exempt  From  Rent. — Property  exempt  from  ex- 
ecution shall  be  also  exempt  from  attachment  for  rent,  except  the  crop  grown 
on  the  demised  premises  on  which  the  rent  claimed  Is  due." 

In  our  judgment  these  sections  of  the  statute  (sections  7896  and 
7897)  were  not  intended  to  and  do  not  create  any  lien,  nor  recognize 
the  existence  of  any  inchoate  lien.  They  give  to  laiuUords  addition- 
al grounds  for  attachment,  which  grounds  are  connected  with  the  ten- 
■  ancy  or  payment  of  rent.  It  may  be  su^estive  that  the  affidavit  for 
attachment  filed  herein  contains  six  grounds  for  attachment.  The 
first  three  are  under  the  general  statute  (R.  S.  Mo.  1909,  §  2294); 
the  other  three  under  the  landlord  section  (section  7896,  supra).  Such 
an  attachment  must  take  the  course  of  any  ordinary  attachment  suit 
under  the  statutes  (R.  S.  Mo.  1909,  §§•  2294-2359,  7897),  and  merely 
serves  to  sequester  and  control  in  the  custody  of  the  court  the  means 
of  satisfying  any  judgment  later  secured  upon  the  merits.  There  is 
no  right  of  sale  of  the  levied  property  until  after  a  determination  of 
the  rights  of  the  parties  by  a  court  in  a  legal  proceeding,  and  then  only 
upon  execution  (R.  S.  Mo.  1909,  §  2351),  and  only  such  property  as 
is  subject  to  execution  is  liable  to  attachment  for  rent,  except  crops 
grown  upon  the  premises  (section  7902,  supra). 

This  case  is  distinguishable  from  Henderson  v.  Mayer,  225  U.  S. 
631,  32  Sup.  Ct.  699,  56  L,.  Ed.  1233,  In  re  West  Sidfe  Paper  Co.,  162 
Fed.  110,  89  C.  C.  A.  110,  15  Ann.  Cas.  384,  Id.  (D.  C.)  159  Fed.  241. 
Austin  V.  O'Reilly,  2  Woods,  670,  Fed.  Cas.  No.  665,  and  In  rtt  Mor- 
ris, 159  Fed.  591,  relied  upon  by  the  trial  court;  also  from  In  re  Mock 
(D.  C.)  228  Fed.  95,  In  re  City  Drug  Store  (D.  C.)  224  Fed.  133.  In 
re  Floyd  Scott  Co.  (D.  C.)  224  Fed.  987,  In  re  Place  (D.  C.)  224  Fed. 
779,  785,  and  In  re  Printograph  Co.  (D.  C).  210  Fed.  567,  569,  cited 
by  respondents.    The  Henderson  Case  dealt  with  a  Georgia  statute 
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exi)ressly  (225  U.  S.  638,  639,  -32  Sup.  Ct.  701,  56  L.  Ed.  1233)  es- 
tablishing "liens  in  favor  of  landlords,"  and  giving  them  "power  to 
distrain  for  rent  as  soon  as  same  is  due."    Under  such  proceeding : 

"Tbe  sheriff  was  not  required  to  return  it  to  any  court,  and  no  Judicial 
hearing  or  action  was  necessary  to  autliorlze  him  to  sell  for  the  purpose  of 
realizing  funds  with  which  to  pay  the  rent  SxxtA.  a  lien  was  not  created  by 
a  Judgment  nor  'obtained  through  legal  proceedings.' " 

In  re  West  Side  Paper  Co.  is  a  case  purely  of  distress  under  the 
Pennsylvania  law,  where,  as  said  by  the  court  (162  Fed.  112,  89  C. 
C.  A.  112,  15  Ann.  Cas.  384) : 

"No  suit  or  proceeding  at  law,  whether  in  personam  or  In  r^m,  In  the  proper 
sense  of  those  words,  was  necessary  for  the  assertion  of  this  right  It  belongs 
to  that  small  category  of  personal  rights,  the  assertion  of  which  has  always 
been  Independent  of  legal  procedure,  of  which  the  right  to  abate  a  nuisance, 
under  certain  drcnmstances,  and  the  right  to  distrain  cattle  damage  feasant, 
are  examples." 

Austin  V.  O'Reilly  is  also  an  instance  of  disjtress  under  a  Missis- 
sippi statute;  the  court  saying: 

"In  Mississippi,  it  Is  true,  the  landlord  is  obliged  to  sue  out  an  attachment 
lor  the  purpose  of  effecting  a  distress  for  roit;  but  when  the  attachment 
is  sued  out  Ms  rights  are  the  saitae  in  effect  as  those  of  the  landlord  at  comr 
mon  law.  That  they  are  founded  on  and  grow  out  of  those  rights  Is  evi- 
dent from  the  fact  that  he  Is  not  compelled  to  pursue  his  claim  to  Judgment 
like  other  creditors.  The  atta(±m«it  In  hla  case  is  in  the  nature  of  an  execu- 
tion; or,  more  properly  spealdng,  of  a  distress." 

In  re  Morr'is  is  of  doubtful  application,  but  at  most  is  merely  an 
application  of  the  Pennsylvania  statute  discussed  in  Re  West  Side 
Paper  G).,  supra. 

The  Mock,  City  Drug  Store,  and  Printograph  Cases  were  on  the 
district,  and  dealt,  respectively,  with  the  Pennsylvania,  Georgia,  and 
Mississippi  laws  discussed  above.  We  think  the  Place  and  Floyd 
S,cott  Cases  inapplicable. 

[2]  An  insistence  of  respondents  that  the  bankruptcy  proceedings 
were  not  adversary  cannot  be  considered,  because,  among  other  rea- 
sons, not  covered  by  the  certification  of  the  referee  or  the  order  on 
review. 

The  petition  for  revision  is  sustained,  with  directions  to  the  trial 
court  to  revise  its  order  allowing  respondents'  claim  as  a  preference 
into  an  allowance  as  a  general  claim  against  the  bankrupt 
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PENN  DEVELOPMENT  (30.  T.  STONER  et  aJ. 

(Qrcult  Obort  of  Appeals,  Ninth  Circuit.    December  2,  191&) 

No.  310T. 

MOBTGAOEB  €=3362 — COLLUSIVB  FoBECLOSUBE — RlOHTB  OF  VENDOB. 

A  corporation,  which  purchased  oil  property  at  trustee's  sale  under  » 
mortgage,  pursuant  to  contract  with  another  corporation  whidi  bad 
bought  the  property  and  assumed  the  mortgage,  held,  under  the  cootnct 
to  have  only  a  lien  as  between  the  two  corporations,  learlng  the  jfropenj 
equitably  that  of  the  original  purchaser  and  subject  to  foredosure  tor 
its  default  in  payments. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California ;  Oscar  A.  Trip- 
pet,  Judge. 

Suit  by  C.  E.  Stoner  and  others,  directors  and  trustees  of  the 
Ventura-California  Oil  Company,  against  the  Penn  Develo{Hnent 
Company  and  others.  Decree  for  complainants,  from  which  defend- 
ant Penn  Development  Company  appeals.    Aifirmed. 

The  amended  bill,  upon  whidi  this  suit  was  tried  and  decided  In  tbe 
court  below,  first  alleged  that  the  complainant,  Ventura-Califomla  Oil  Oom- 
pany,  a  California  corporation,  was  the  owner  and  in  possession  of  certain 
specifically  described  oil  lands,  situated  in  Ventura  county,  containing  in 
the  a^o^sate  669.54  acres,  together  with  the  oU  wells  thereon  and  the  per- 
sonal property  connected  therevrith;  that  the  defendants  to  the  suit  <dalmed 
some  interest  in  the  property,  which  claim  was  without  the  basis  of  anj 
right ;  and  for  a  second  cause  of  suit  the  bill  alleged,  among  other  tiitnga,  in 
substance  that  on  the  22d  of  July,  1913,  the  complaintmt  and  the  defendant 
Stephen  W.  Dorsey  entered  Into  a  contract  by  which  the  complainant  agreed 
to  sell  and  the  said  Dorsey  to  buy  all  of  the  said  proi)erty,  the  consideration 
therefor  to  be,  according  to  the  allegations  of  the  bill,  as  follows: 

"The  defendant  Dorsey  agreed  to  transfer  and  assign,  within  30  days  of 
the  date  of  said  agreement,  11,000  shares  of  the  capital  stock  of  tbe  Pacific 
Petroleum  Company,  one  of  said  defendants,  of  the  par  value  of  $110,000. 
and  $25,000  par  value  of  first  mortgage  bonds  of  said  Pacific  Petroleum  Com- 
pany, secured  by  a  mortgage  on  said  property  and  oUier  property  in  said 
state  [of  California]  and  to  pay  in  cash  $15,000  on  or  t>efore  November  1, 
1913,  and  said  Dorsey  alto  assumed  and  agreed  to  pay  aft  indebtedness  r^re- 
sented  by  notes  secured  by  a  trust  deed  then  existing  against  said  property, 
made  to  and  held  by  the  Citizens'  Trust  &  Savings  Bank,  as  trustee,  wblcb 
'notes  had  been  executed  to  Benson  Investment  Company,  a  corporation,  on 
February  19,  1913,  and  by  it  assigned  to  certain  individuals  residing  in 
England.  That  the  total  amount  of  the  issue  of  said  notes  secured  by  said 
trust  deed  made  to  said  Citizens'  Trust  (&  Savings  Bank  was  the  sum  of 
$50,000,  but  at  the  time  when  the  said  agreement  was  entered  into  the  total 
amoimt  unpaid  thereon  was  the  sum  of  $25,000,  and  Interest  at  the  rate  of 
6  per  cent  for  about  three  months,  and  that  the  assumption  of  said  lloi,  and 
tbe  payment  thereof  according  to  the  terms  of  said  notes  and  trust  deed, 
was  a  part  of  the  consideration  for  the  purdiase  ot  said  property  on  the 
part  of  said  Dorsey."  • 

TXie  bill  further  alleged  that  Dorsey  assigned  the  contract  of  purdiase  to 
the  Pacific  Petroleum  Company,  tinder  which  the  latter  entered  Into  posses- 
sion of  the  property,  and  that  in  and  by  the  assignment  that  company  "agreed 
to  perform  all  the  covenants  on  tbe  part  of  said  Dorsey  contained  in  said 
contract  to  be  performed,  and  assumed  and  agreed  to  pay  all  the  payments 
provided  therein,  and  to  pay  and  satisfy  the  indebtedness  secured  by  the 
trust  deed  to  the  Citizens'  Trust  &  Savings  Bank." 

€=9For  other  cases  see  unne  topic  ft  KBT-NUMBBR  In  all  Kar-Numbend  Digasta  *  ladaxaa 
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The  bin  farther  -alleged  that  sabseqnentlr  the  defendant  Pain  Dereli^ 
ment  Company  entered  Into  an  agreement  with  the  Padflc  Petroleum  C!om- 
pany,  by  which  It  obtained  aome  Interest  In  the  property,  and  that  the  In- 
dirldual  defendants  likewise  obtained  some  Interest  therein,  all  of  which 
Interests  so  obtained  were  SDbJect  to  the  rights  and  Interests  of  the  com- 
plainant ;  that  neither  of  the  defendants  paid  to  the  complainant  the  $15,000 
due  on  or  before  November  1,  1913,  nnder  the  Dorsey  contract,  nor  have  tney 
transferred  or  caused  to  be  transferred  the  $25,000  par  value  of  first  mortgage 
bonds  of  the  Pacific  Petroleum  Company,  as  required  by  the  Dorsey  con-, 
tract,  by  reason  of  which  failure  each  ot  the  defiendants  forfeited  all  right 
to  any  of  the  property. 

The  answer  of  the  Penn  Development  Company,  while  admitting  that  it 
had  not  paid  to  the  complainant  "the  sum  of  $15,000,  nor  transferred  nor 
caused  to  be  transferred  the  particular  mortgage  bonds"  referred  to  In  the 
bill,  denied  that  it  was  at  any  time  legally  or  equitably  required  to  malce 
such  payment  or  such  tran!>fer  of  bonds,  and  among  other  things  alleged  that 
on  March  11,  1914,  It  purdiased  and  acquired  for  a  valuable  consideration 
all  of  the  property  described  In  the  bill,  ot  which  It  has  ever  since  been  in 
continuous  possession  and  Its  owner  in  fee. 

The  answer  of  the  Pacific  Petroleum  Company  denied  that  the  complain- 
ant Is,  or  at  any  time  since  Mardi  11,  1914,  has  been,  the  owner  of,  or  had  any 
interest  In,  any  of  the  property  referred  to,  and  alleged  that  ever  since 
the  day  last  mentioned  the  Penn  Development  Company  has  been  its  owner 
in  fee.  It  also  denied  that  the  two  defendant  corporations  ever  entered  into 
any  agreement  by  whidi  the  Penn  Development  Company  obtained  any  inter- 
est in  the  real  property  described  in  the  bill,  and  denied  that  any  interest 
ever  acquired  by  the  latter  company  was  taken  subject  to  any  ri^t  of  the 
complainant,  and  denied  that  the  $15,000  referred  to  in  the  bill  was  not  paid. 
The  answer  of  the  Padflc  Petroleum  Company  admitted  the  nondelivery  of 
the  $25,000  par  value,  bonds.  In  respect  to  which  it  alleged  that  it  "duly 
authorized  the  Issuance  of  bonds,  Including  said  bonds  for  plaintiff ;  that  tem- 
porary receipts  for  such  bonds  were  executed  by  this  defendant,  and  de- 
livered to  and  accepted  by  plaintiff ;  that  this  defendant  has  been  hindered 
and  delayed  in  the  actual  Issuance  and  delivery  of  Its  bonds  by  the  refusal 
of  the  trustee  agreed  upon  to  act,  by  litigation,  and  by  other  unforeseen  events, 
but  that  this  defendant  intends  in  good  faith  to  execute  and  deliver  its  said 
bonds  to  plaintiff  as  agreed,  and  that  plaintiff  has  not  been  prejudiced  or 
damaged  by  such  delay  in  the  issuance  and  delivery  of  said  bonds" ;  and  in 
addition  to  various  other  denials  the  Pacific  Petroleum  Company  pleaded  a 
Judgment  entered  in  the  superior  court  of  the  county  of  Los  Angeles,  rendered 
In  its  favor  against  the  Penn  Development  Company  for  $350,000,  besides 
costs. 

On  the  trial  It  was  stipulated  that  the  judgment  so  pleaded  was  In  fact 
rendered  on  or  about  November  8,  1914,  in  an  action  brought  by  the  Pe- 
troleum Company  against  the  Penn  Company  for  a  breach  of  the  aforesaid 
contract  between  those  parties,  and  it  was  further  stipulated  that  in  Feb- 
ruary, 1913,  the  title  to  the  property  in  controveray  was  in  the  Ventura  Cali- 
fornia Oil  Comi>any. 

Theodore  Martin  and  William  H.  Cochran,  both  of  Los  Angeles, 
Cal.,  for  appellant. 

Tanner,  Odell,  Odell  &  Taft,  Peyton  H.  Moore,  and  Porter  & 
Sutton,  all  of  Los  Angeles,  Cal.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  suit 
was  commenced  in  one  of  the  superior  courts  of  the  state,  from  which 
it  was  transferred  to  the  court  below  on  motion  of  the  defendants 
tiiereto.  The  complainant,  being  the  owner  of  the  lands  involved,  on 
whidi  oil  was  then'  being  produced,  and  of  the  appurtenant  property, 
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had  executed  a  trust  deed  covering  it  to  the  Citizens*  Trust  &  Sav- 
ings Bank  of  Los  Angeles  to  secure  certain  of  its  indebtedness,  on 
which  there  remained  unpaid  $25,000,  with  certain  interest  thereon. 
One  Stephen  W.  Dorsey,  owner  of  a  majority  of  the  stock  of  the 
Pacific  Petroleum  Company,  a  corporation,  then  entered  into  a  contract 
with  the  complainant,  by  which  the  latter  agreed  to  sell,  and  he  to  buy, 
all  of  the  said  property,  the  consideration  therefor  being  his  assump- 
tion of  and  agreement  to  pay  the  indebtedness  to  the  bank,  $15,000 
in  cash  on  or  before  November  1,  1913,  $25,000  par  value  of  first 
mortgage  bonds  of  the  said  Pacific  Petroleum  Company,  and  11,000 
shares  of  its  stock,  of  the  par  value  of  $110,000,  and  all  taxes  upon 
the  property  accruing  subsequent  to  the  fiscal  year  1912-1913 — ^the 
contract  expressly  providing  that  Dorsey  should  enter  into  possession 
of  the  property,  and  have  the  right  to  operate  the  wells  thereon  and 
to  drill  other  wells,  and  to  extract  and  sell  the  oil  therefrom,  during 
his  performance  of  the  contract,  and  that,  in  the  event  of  the  breach 
by  him  of  any  of  the  provisions  of  the  agreement,  the  complainant 
should  have  the  right  to  foreclose  the  contract,  in  which  event  Dor- 
sey should  forfeit  any  money,  bonds,  or  stock  theretofore  paid  by 
him,  and  surrender  possession  of  the  premises.  The  contract  fur- 
ther provided  that  it  should  bind  the  successors  and  assigns  of  the 
respective  parties,  and  that  upon  full  performance  of  its  provisions  by 
Dorsey  the  complainant  would  execute  to  him  or  to  his  assigns  a 
conveyance  of  the  title  to  the  property. 

Two  days  after  the  contract  was  executed  Dorsey  executed  to  the 
Pacific  Petroleum  Company  an  assignment  of  the  contract,  conclud- 
ing with  the  clause,  "Subject  to  all  the  conditions  contsuned  in  said 
agreement  upon  the  part  of  the  party  of  the  first  part  herein  to  be 
performed  and  which  the  party  of  the  second  part  herein  agrees  to 
perform,",  which  assignment  does  not  appear  tq  have  been  signed  by 
the  assignee.  The  answer,  however,  of  the  Pacific  Petroleum  Com- 
pany, as  well  as  other  portions  of  the  record,  abundantly  show  that 
such  assignment  was  accepted  by  that  company,  and  that  it  delivered 
to  the  complainant,  in  pursuance  of  its  contract  with  Dorsey,  the' 11,- 
000  shares  of  the  stock  of-  the  said  Pacific  Petroleum  Conq)any  stip- 
ulated for,  and  denied  that  it  had  not  paid  the  $15,000  in  cash  as  pro- 
vided for  by  the  contract,  and,  while  admitting  the  nondelivery  of 
the  $25,000  par  value  bends  of  the  Petroleum  Company,  set  up  that 
instead  thereof  it  had  delivered,  and  the  complainant  had  accepted, 
"temporary  receipts,"  and  what  is  designated  in  other  portions  of  the 
record  as  "interim  bonds." 

The  record  shows  that,  the  interest  on  the  $25,000  remaining  of  the 
indebtedness  to  the  Citizens'  Trust  &  Savings  Bank  not  having  been 
paid  when  due,  the  trustee  advertised  the  property  in  question  for 
sale,  pursuant  to  the  provisions  of  the  trust  deed  securing  the  said 
indebtedness,  designating  March  11,  1914,  as  the  time  when  it  would 
offer  at  public  sale  all  of  the  said  property  in  satisfaction  of  the  lien 
thereon  secured  by  the  trust  deed.  Neither  Dors^  nor  the  Pacific 
Petroleum  Company,  the  majority  of  the  stock  of  which,  as  has  been 
said,  he  owned,  and  who  with  said  company  owned  or  claimed  to  own 
various  leasehold  interests  in  other  oil-bearing  lands  in  California, 
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being  able  to  pay  the  indebtedness  against  the  property  here  in  ques- 
tion, Dorsey  went  East  in  the  endeavor  to  raise  the  necessary  money, 
resulting  in  the  incorporation  of  the  appellant  Penn  Development  Com- 
pany, and  in  the  execution  February  17,  1914,  of  a  contract  between 
that  company  and  the  Pacific  Petroleum  Company,  which,  after  re- 
citing that — 

"Whereas,  Stephen  W.  Dorsey  is  the  owner  of  a  majority  of  the  capital 
stock  of  the  Paqlflc  Petrolemn  Gompany;   and 

"Whereas,  the  said  Pacific  Petroleum  Company  Is  under  contract  to  pur- 
chase, In  fee  simple,  certain  oil  properties  in  the  state  of  California,  and  is 
the  holder  of  certain  leasehold  interests  in  other  oil  properties  in  California ; 
and 

"Whereas,  the  Padflc  Petroleum  Company  has  heretofore,  under  date  of 
July  24,  1913,  executed  Its  mortgage  or  deed  of  trust  to  secure  certain  bonds 
upon  the  said  property  when  acquired ;   and 

"Whereas,  certain  certificates  have  been  Issued  by  the  Padflc  PetroleuBi 
Company,  agreeing  to  deliver  bonds  If  and  when  issued ;   and 

"Whereas,  certain  of  the  agreed  purchase  price  has  not  been  paid  on  certair, 
of  the  properties  under  contract  of  purchase  as  aforesaid ;    and 

"Whereas,  certain  underlying  mortgages  assumed  by  the  Pacific  Petroleum 
Ckympany  have  not  been  paid ;   and 

"Whereas,  the  Pacific  Petroleum  Company  is  Indebted  to  various  parties, 
and  Is  without  means  to  pay  said  indebtedness;    and 

"Whereas,  the  Padflc  Petroleum  Company  is  desirous  of  Altering  Into  an 
agreement  under  which  its  property  may  be,  to  such  extent  as  may  be 
found  nosslble,  preserved,  upon  the  terms  and  conditions  set  forth  in  this 
agreement ;    and 

"Whereas,  the  property  known  as  the  Ventura-California  properly  Is 
about  to  be  sold  in  proceedings  under  a  trust  deed" 

—expressly  provided,  among  other  things,  as  follows : 

"First  The  Penn  Development  Company  agrees  to  pnrdiase  at  a  sum  not 
exceeding  thirty  thousand  dollars  (f30,000),  at  the  forthcoming  trustee's 
sale,  the  title  in  fee  simple  of  Ihe  Ventura-Callfomla  property  [spedflcally 
describing  the  property  in  question]"— the  Penn  Development  Company  "to 
take  title  to  the  same  in  fee  simple  absolutely  without  conditions  or  trust 
relations  of  any  kind  whatsoever,  except  the  Penn  Development  Company 
shall  forthwith  enter  into  an  option  in  the  form  attached  hereto  as  Exhibit  A. 

"Second.  The  Penn  Development  Company  agrees  to  advance  for  the  pur- 
pose of  the  preservation  of  the  assets  of  the  Padflc  Petroleum  Company  the 
additional  sum  of  thirty  thousand  dollars  ($30,000)  over  and  above  the  sunt 
paid  for  acquiring  the  aforesaid  Ventura-CaUfomia  property,  which  said 
sum  shall  be  used  and  applied"  to  various  specified  purposes  relating  to  the 
leasehold  interests  that  have  been  referred  to,  and  including  "the  payment 
for  labor  and  other  claims  against  the  Padflc  Petroleum  Company,"  aggregat- 
ing $6,600,  and  "$4,000  to  be  expended  upon  the  cementing,  redrilling,  and 
bringing  intp  operation  of  the  two  existing  wells  on  the  Ventura-California 
property.    •    ♦     • 

"Fourth.  The  Paddc  Petroleum  Company  hereby  transfers,  sets  over,  and 
assigns  to  the  Penn  Development  Company  all  its  right,  title,  and  interest 
of  every  kind  and  description  in  and  to  all  the  oil  to  bie  derived  from  the 
operatlcm  of  all  the  properties  owned  or  leased  by  it,  or  held  by  it  imder 
contract,  to  be  held  by  the  Penn  Development  Codipany,  in  trust"  (a)  to  pay 
certain  spedfled  expenses ;  (b)  "to  retain  the  monUily  sum  of  two  thousand 
five  hundred  dollars  ($2,600)  for  the  period  of  four  (4)  months  from  the 
date  hereof,  and  thereafter  to  retain  the  monthly  sum  of  five  thousand  dol- 
lars ($5,000)  until  all  the  money  advanced  for  the  benefit  of  the  Padflc  Pe- 
troleum 0»mpany  shall  have  been  paid  to  the  Penn  Development  Company, 
or  until  such  further  period  as  shall  be  suffldent  to  pay  to  the  Penn  Develop- 
ment Company  the  amount  to  be  paid  under  the  option  hereto  attached  as 
Exhibit  A  tor  the  Ventura-California  property;    (c)  the  balance  to  be  used 
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for  the  purposes  of  the  Pacific  Petrolenm  Company  for  the  UqnldatloB  of 
the  Items  named  in  paragraph  2  hereof,  as  the  said  Dorsey  from  time  to  time 
shall  determine,  and  upon  the  property  of  the  Pacific  Petroleum  Companj  u 
the  said  Dorsey  and  counsel  for  the  Penn  Development  Oonqwny  dull  de- 
termine.   •    »    » 

"Sixth.  In  the  event  oC  the  failure  of  the  Penn  Devdopmoit  Company  be- 
coming the  purchaser  at  the  sale  of  the  Ventura-Callfomla  property  after  a 
bid  of  not  exceeding  thirty  thousand  dollars  ($30,000),  no  obligation  shall 
exist  upon  the  Penn  Development  Company  to  carry  out  any  part  of  this 
agrreement,  but  this  agreement  shall  remain  In  full  force  and  effect  for  the 
benefit  of  the  Penn  Development  Company  until  the  return  to  it  of  all  sums 
theretofore  advanced,  together  with  all  expenses  incurred,  and  a  counsel  f« 
to  counsel  for  the  Penn  Development  Company." 

And  by  the  seventh  paragraph  of  this  contract  the  Pacific  Petro- 
leum Company  covenanted,  among  other  things : 

"That  upon  the  payment  of  not  exceeding  $30,000  the  title  in  fee  simple  nu.v 
and  shall  be  purchased  by  the  Penn  Development  Company  of  the  Ventoia- 
Oalifomia  property  on  March  11,  1914,  or  on  any  adjoumniaiit  thereof,"  aod 
"that  there  are  two  wells  on  the  Ventura  California  property,  that  the  same 
were  oil-produdng  wells  until  September,  1913,  and  that  the  same  can  be  and 
MriU  be  brought  into  operation  by  the  expenditure  estimated  not  to  exceed 
four  thousand  dollars  ($4,000)." 

The  Exhibit  A  referred  to  in  the  contract  between  these  two  cor- 
porations, and  thereby  made  part  thereof,  is  an  exclusive  option  giv- 
en by  the  Penn  Development  Company  to  the  Pacific  Petrolevim  Com- 
pany to  purchase  the  property  here  in  question  "at  any  time  within 
three  years  for  the  sum  of  two  hundred  thousand  ($200,000)  in  cash, 
and  upon  the  further  delivery  to  the  Penn  Development  Company  of 
25  per  cent,  of  all  the  capital  stock  issued  and  outstanding  issued  by 
the  Pacific  Petroleum  Company  or  by  its  successor,  less  only"  fa) 
such  stock  as  should  remain  in  the  treasury  or  be  issued  pending  the 
exercise  of  the  option  with  the  approval  of  coimsel  for  the  Penn  De- 
velopment Company  for  development  or  financing  purposes ;  (b)  such 
stock  as  should  be  issued  and  delivered  for  the  funding  of  indebted- 
ness of  the  corporation;  (c)  such  stock  as  should  be  issued  and  de- 
livered for  "the  payment  in  part  purchase  to  other  than  the  said 
Stephen  W.  Dorsey,  for  the  part  payment  of  the  properties  acquir- 
ed by  the  Pacific  Petroleum  Company."  And  as  conditions  preced- 
ent to  its  exercise,  the  option  expressly  provided  the  following: 

"(1)  All  outstanding  bonds  or  agreements  to  receive  bonds  shall  be  can- 
celed by  the  Padflc  Petroleum  (Company  and  preferred  stock  Issued  therefor 
to  an  amount  not  to  exceed  $600,<X)0. 

"(2)  Such  amount  of  the  preferred  stock  as  shall  be  agreed  upon  by  Dorse; 
and  the  counsel  for  the  Penn  Development  Company'  shall  be  left  in  the 
treasury  of  the  company  for  sale  for  development  purposes,  and  not  less 
than  one-third  of  the  capital  stock  shall  be  left  in  the  treasury  for  develop- 
ment purposes. 

"(3)  There  shall  be  subtfacted  from  the  purchase  price  under  this  option: 

"(a)  Twice  such. sum  as  shall  comprise  the  difference  between  the  amount 
advanced  by  the  Penn  Development  Company  and  one  hundred  thousand  dol- 
lars ($100,000); 

"(b)  Such  sums  as  shall  have  been  received  by  the  Peon  Devel<^Hnent  Com- 
pany under  the  operation  of  subdivision  (b)  of  paragraph  4  of  a  certain 
agreement  made  and  entered  into  between  tiie  Pacific  Petroleum  Company 
and  the  Penn  Development  Company,  and  dated  the  17th  day  of  Februai?, 
1914. 
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"(4)  Tlie  Pacific  Petroleum  Oompany  shall  at  the  option  of  the  said  Stei)lien 
W.  Dorsey  have  the  right  to  sell  all  of  Its  assets  for  cash  or  other  securities 
for  such  sum  or  sums  as  shall  In  the  opinion  of  the  said  Stephen  W.  Dorsey 
and  counsel  for  the  Penn  Development  Company  not  be  equivalent  to  less 
than  the  total  sum  of  two  million  dollars  ($2,000,000).  Should  such  sale  be 
made,  one-half  of  the  sum  to  be  paid  to  the  Penn  Development  Company 
Tinder  the  terms  of  this  option  shall  be  subtracted  from  the  25  per  cent,  to  be 
received  under  the  terms  of  this  option  by  the  Penn  Develoiwfient  Company 
out  of  the  proceeds  of  such  sale. 

"(5)  Should  the  Pacific  Petroleum  Company  In  Its  discretion  after  the  re- 
payment of  the  amount  due  to  the  Penn  Development  Comi>any  for  advances 
cease  the  peyraMit  to  the  Penn  Development  Company  Is  authorized  to  retain 
under  subdividon  (b)  of  paragraph  4  of  a  certain  agreement  made  and 
entered  Into  between  the  Pacific  Petroleum  Conypany  and  the  Penn  Develop- 
ment Company,  and  dated  thei  17th  day  of  February,  1914,  this  option  shall 
forthwith  terminate  and  expire." 

The  record  shows  that,  in  pursuance  of  the  foregoing  agreements 
between  the  parties  mentioned,  the  Penn  Development  Company, 
through  its  attorney,  purchased  at  the  sale  of  the  trustee  bank  on 
March  11,  1914,  the  properties  in  question,  for  $30,000,  and  received 
from  such  trustee  a  deed  therefor,  thereby  acquiring  the  legal  title 
to  the  property  of  the  complainant  without  the  payment  to  it  of 
the  consideration  specified  in  the  agreement  between  it  and  Dorsey, 
whose  rights  passed  to  and  whose  obligations  were  assumed  by  the 
Pacific  Petroleum  Company,  which  company,  the '  record  further 
shows,  for  breach  of  the  foregoing  obligations  of  the  present  appel- 
lant, recovered  judgment  against  it  in  the  sum  of  $325,000,  which, 
so  far  as  appears,  is  still  in  force. 

As  a  matter  of  course,  all  of  the  instruments  referred  to  must  be 
read  and  considered  together,  and,  so  read,  and  considered,  we  think 
it  clear  that  the  claim  of  the  appellant  to  ownership  in  fee  of  the  prop- 
erty in  question,  by  virtue  of  the  deed  from  the  trustee  bank,  as 
against  the  successors  in  interest  of  the  Ventura-California  Oil  Com- 
pany, cannot  be  sustained.  The  contract  between  the  Pacific  Petro- 
leum Company  and  the  Penn  Development  Company  not  only  express- 
ly recognized  the  existence  of  the  contract  between  the  complainant 
and  Dorsey,  and  the  assignment  by  the  latter  to  the  Petroleum  Com- 
pany, and  its  assumption  of  Dorsey's  obligations,  but  a  number  of 
the  provisions  of  the  contract  between  the  Petroleum  and  Penn  com- 
panies, as  well  as  the  oral  testimony  in  the  case,  clearly  show  that 
both  of  those  companies,  not  only  knew  that  the  Perm  Company 
bought  and  received  the  title  to  the  complainant's  property  through 
the  sale  of  it  by  the  trustee  banjc  because  of  the  failure  of  the  Petro- 
leum Cmnpany  to  perform  the  obligations  of  Dorsey  which  it  had 
assumed,  but  also  well  knew  from  unmistakable  provisions  of  the  con- 
tract between  the  Petroleum  and  Perm  Companies  that  the  latter  took 
the  legal  title  to  the  property  here  involved  as  part  security  for  the 
various  sum  of  money  it  agreed  to  advance  in  and  about  the  develop- 
ment and  operation  of  this  particular  property,  as  well  as  other  prop- 
erty referred  to  in  the  contracts.  Beyond  question,  equity  regards  the 
conveyance  of  the  cc«nplainant's  property  by  the  trustee  bank  to  the 
Penn  Development  Company  as  a  mortgage  as  between  the  latter  and 
the  Pacific  Petroleum  Company,  leaving  the  property  therein  de- 
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scribed  subject  to  foreclosure  for  default  in  the  payment  therefor 
which  both  of  those  companies  by  their  agreements  had  assumed. 
These  views  are  given  substantial  effect  by  the  judgment  of  the  court 
below,  and  in  principle  are  well  supported  -by  the  decisions  of  Ae 
Supreme  Court  of  California,  here  applicable,  in  the  cases  of  KeRer 
V.  Lewis,  53  Cal.  118;  S.  P.  R.  R.  Co,  v.  Allen,  112  Cal.  455,  44  Pac 
7%;  Longmaid  v.  Coulter,  123  Cal.  208,  55  Pac.  791;  Odd  FeUows 
Savings  Bank  v.  Brander,  124  Cal.  257,  56  Pac  1109. 
The  judgment  is  affirmed. 


UNITED  STATES  v.  REDONDO  DEVELOPMENT  OO. 
(Circuit  Oaurt  of  AK>ealB,  Eighth  Circuit    Novonber  18;  191&) 

No.  5035. 

1.  BotTNDASIES  €=33(1) — SDBVKTS — RULES  FOB  CONSTBUCTIOlf. 

The  general  rule  of  precedence  of  proofs  for  determining  disputed 
boundaries  Is:  First,  natural  monuments;  second,  artificial  marbi; 
tblrd,  courses  and  distances ;  and,  last,  recitals  of  quantity ;  but  the  rule 
Is  not  imperative,  and  Is  adaptable  to  circumstances. 

2.  BorNDABIKS    «=»3(9) SUBVKT OAU.   FOB    QUANTITY ACBKAQE. 

Where  persons  entitled  under  a  treaty  to  select  certain  lands  out  of  tbe 
public  domain  undertook  to  locate  nearly  100,000  acres  of  land,  and  tbe 
selection  and  location  were  made  specifically  to  comprise  that  acreage. 
held,  that  the  calls  for  quantity  will  prevail  over  the  marks,  etc..  of 
contract  surveyors  employed  by  the  Surveyor  General ;  It  being  appareat 
from  the  Held  notes  that  such  surveyors  did  not  actually  run  the  exterior 
lines  of  the  location. 
8.  CoNSTrruTiONAL  IxAW  €=368(1) — Political  Questions — Judicial  Powke— 

SUBVEYS. 

The  making  and  correction  of  surveys  of  public  lands  belong  to  the 
political  department  of  the  government,  and  the  courts  should  not  attempt 
to  determine,  in  a  suit  by  the  United  States  against  a  patentee  of  public 
land,  that  a  private  survey  is  correct,  though  the  court  may  adjudge  • 
survey  made  to  be  incorrect 
4.  Public  Lands  €=»28 — Resubvets. 

The  erroneous  refusal  of  the  Land  OHlce  to  make  a  resurvey  of  a  loca- 
tion of  public  lands  based  upon  a  misconception  of  the  patentee's  rights 
does  not  preclude  a  resurvey ;  the  refusal  not  operating  as  a  permaneut 
bar. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Mexico ;  John  C.  Pollock,  Judge. 

Suit  by  the  United  States  against  the  Redondo  Development  Com- 
pany, which  sought  affirmative  relief.  From  the  decree,  the  United 
States  appeals.    Modified,  and,  as  modified,  affirmed. 

J.  O.  Seth,  Asst.  U.  S.  Atty.,  of  Santa  Fe,  N.  M.  (Summers  Burk- 
hart,  U.  S.  Atty.,  of  Albuquerque,  N.  M.,  on  the  brief),  for  the  United 
States. 

George  S.  Klock  and  Alonzo  B.  McMillen,  both  of  Albuquerque, 
N.  M.,  for  appellee. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

€s»Por  other  cuw  ■••  «ama  topic  A  KET-NUMBBR  In  all  Kar-Numborad  Dlsasta  A  Indezea 
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HOOK,  Circuit  Judge.  This  is  a  suit  by  the  United  States  to  en- 
join the  Redondo  Development  Company  from  fencing  and  cutting 
timber  from  a  tract  of  land  in  New  Mexico  known  as  "Baca  Location 
No.  1,"  outside  the  exterior  botmdaries  thereof  as  established  by  the 
official  government  survey  and  marked  upon  the  ground  by  the  sur- 
veyors. The  defendant  affirmatively  sought  a  judicial  confirmation  of 
its  boundary  claim.  Upon  final  hearing  the  trial  court  held  that  the 
true  boundaries  were  delineated  in  the  field  notes  and  plat  of  the  sur- 
vey officially  reported,  were  not  correctly  marked  upon  the  ground, 
and  that  the  fencing  of  the  defendant  was  upon  the  right  lines.  It  dis- 
missed the  complaint  of  the  government  but  retained  jurisdiction  of 
the  cause  for  further  orders  if  defendant  was  interfered  with.  The 
government  appealed. 

The  Baca  floats,  locations,  or  grants  as  variously  called,  are  five 
in  number,  and  their  history  may  be  found  in  Shaw  v.  Kellogg,  170 
U.  S.  312,  18  Sup.  Ct.  632,  42  L.  Ed.  1050,  involving  No.  4,  and  Lane 
V.  Watts,  234  U.  S.  525,  34  Sup.  Ct.  965,  58  L.  Ed.  1440,  and  235  U. 
S.  17,  35  Sup.  Ct.  3,  59  L.  Ed.  104,  involving  No.  3.  See,  also,  Maese 
v.  Herman,  183  U.  S.  572,  22  Sup.  Ct.  91,  46  L.  Ed.  335.  Only  so 
much  will  be  recited  as  is  necessary  to  exhibit  the  present  controversy. 
By  Act  June  21,  1860,  c.  167,  12  Stat.  71,  and  proceedings  under  it, 
the  heirs  of  Luis  Maria  Baca  were  entitled  to  select  from  the  vacant, 
nonmineral,  public  lands  in  the  then  territory  of  New  Mexico  an  ag- 
gregate of  496,446.90  acres  in  not  more  than  five  square  tracts  or 
bodies.  In  December,  1860,  they  made  selection  No.  1,  to  contain  one- 
fifth  of  the  quantity,  or  99,289.39  acres,  and  located  it  by  describing 
a  point,  definitely  determinable  by  reference  to  section,  township,  and 
range  of  a  distant  government  survey,  "as  a  common  center,  and  ex- 
tending north,  south,  east,  and  west  a  sufficient  distance  to  embrace 
the  area  last  above  mentioned,  and  that  the  boundaries  of  said  location 
shall  conform  to  the  cardinal  points  of  the  compass."  A  few  .days 
later  the  surveyor  general  of  New  Mexico,  being  duly  authorized,  cer- 
tified that  he  approved  and  had  located  the  selection.  His  certificate 
recited  the  quantity  and  the  description  furnished  by  the  heirs.  The 
Commissioner  of  the  General  Land  Office  approved  the  selection. 
A  survey  was  necessary  to  segregate  the  lands  from  the  public  domain. 
Lane  v.  Watts,  supra. 

In  1876  the  Commissioner  of  the  General  Land  Office  directed  the 
surveyor  general  to  make  survey  in  accordance  with  the  selection  and 
location.  Following  the  practice  which  obtained  in  those  days,  the 
surveyor  general  contracted  with  a  firm  of  surveyors  to  do  the  work, 
and  in  June,  1876,  they  returned  field  notes  and  plat  showing  a  survey 
in  exact  accordance  with  the  selection  and  location ;  that  is  to  say,  of 
a  tract  of  land  in  square  form  containing  the  number  of  acres  men- 
tioned and  with  boundaries  on  the  cardinal  points  of  the  compass 
equidistant  from  the  center  designated.  The  survey  as  reported  was 
approved  by  the  officials  of  the  Department  of  the  Interior.  The  lands 
in  the  location  and  the  surrounding  country  were  wild,  mountainous, 
and  principally  in  forest,  unsettled  in  1860  and  ever  since.  In  Oc- 
tober, 1909,  the  defendant  purchased  the  location,  relying  solely  upon 
254  r.— 42 
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the  field  notes  and  plat  for  its  boundaries  and  contents.  In  proceediiif 
to  inclose  it,  it  was  discovered  that  the  marks  upon  the  ground  of  the 
survey  of  1876  were  grossly  inaccurate.  Defendant's  petition  for  a 
resurvey  was  denied  by  the  Commissioner  of  the  General  Land  Office, 
and  <M  appeal  by  the  Secretary  of  the  Interior.  In  1910  it  caused  a 
private  survey  to  be  made  on  the  lines  shown  by  the  fidd  notes  and 
plat  of  1876,  and  commenced  the  erection  of  fences.  This  suit  by  tiie 
government  followed. 

The  field  notes  and  plat  of  the  survey  of  1876  conformed  to  the 
selection  and  location  and  embraced  the  quantity  of  land  intended  to 
be  confirmed  to  the  locators.  But  it  clearly  appears  that  the  surveyors 
practiced  a  gross  fraud  in  that  part  of  their  duty  which  consisted  in 
marking  the  boundary  lines  upon  the  ground.  A  tracing  of  the  lines 
according  to  such  of  their  marks  and  monaments  as  could  be  found 
disclosed  a  Shortage  in  the  required  area  of  nearly  10,000  acres.  In 
very  few,  if  any,  instances  were  the  marks  and  monuments  at  the 
places  indicated  in  their  report,  and  for  long  distances  none  whatever 
were  found.  It  is  quite  apparent  that  a  considerable  part  of  the  ex- 
terior lines  was  not  traversed  at  all  by  the  surveyors.  They  reported 
a  completion  of  their  work  in  about  one-sixth  of  the  time  reasonably 
necessary  for  a  faithful  performance  by  the  force  they  employed ;  their 
contract  rate  of  compensation  was  by  the  mile.  We  think  that  their 
marking  of  the  lines  upon  the  ground  was  fully  discredited.  To  sus- 
tain them  it  is  necessary  that  the  intent  of  the  government  and  the  Baca 
heirs  and  the  field  notes  and  plat  reported  by  the  surveyors  be  put 
aside.  The  case  is  not  one  of  mere  deviation  from  mathematical  ac- 
curacy, but  one  in  which  a  part  of  what  is  comprised  in  the  term 
"survey"  may  be  said  not  to  have  been  performed. 

[1,  2]  The  government  contends  that  the  tracks  of  the  original  sur- 
veyors so  far  as  they  are  discoverable  upon  the  ground  must  prevail 
over  the  calls  and  distances  of  the  field  notes  and  plat  notwithstanding 
their  apparent  inaccuracy  and  the  great  discrepancy  in  the  area.  The 
general  order  of  precedence  of  proofs  for  determimng  disputed  bound- 
aries gathered  from  the  multitude  of  adjudicated  cases  is :  First,  nat- 
ural monuments  or  objects,  like  mountains,  lakes,  and  streams ;  sec- 
ond, artificial  marks,  stakes,  or  other  objects,  made  or  placed  by  the 
hand  of  man,  as  in  this  case;  third,  courses  and  distances  in  docu- 
ments or  writings  prescribing  or  reporting  the  establishment  of  the 
lines ;  lastly,  recitals  of  quantity.  But  the  rule  is  not  imperative.  It 
proceeds  upon  considerations  of  the  comparative  certainty  or  fallibility 
of  the  evidences  of  the  intention  of  the  qualified  authority,  public  or 
private,  by  which  the  boundary  was  prescribed.  The  rule  is  one  of 
construction,  and,  like  all  such  rules,  it  is  not  conclusive  or  final,  but 
is  adaptaUe  to  circumstances.  The  intention  controls  when  it  is  clear 
and  manifest  from  all  its  evidences.  In  Ainsa  v.  United  States,  161  U. 
S.  208,  229,  16  Sup.  Ct.  544,  552  (40  U  Ed.  673)  it  was  said : 

"So  monuments  control  courses  and  distances,  and  courses  and  dlstanca 
control  quantity;  but,  where  there  is  uncertainty  in  specific  description,  tbe 
qnantity  named  may  be  of  dedslve  weight,  and  necessarily  ao  1£  the  Inten- 
tion to  convey  only  so  much,  and  no  more,  ia  plain." 
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See,  also,  Ely's  Adm'r  v.  United  States,  171  U.  S.  220,  234,  18 
Sup.  Ct.  ,840,  43  L.  Ed.  142;  Reloj  Cattle  Co.  v.  United  States,  184 
U.  S.  624,  637,  22  Sup.  Ct.  499,  46  L.  Ed.  721 ;  Conkling  Mining  Co. 
V.  Mines  Co.,  144  C.  C.  A.  607,  230  Fed.  553. 

A  series  of  cases  in  this  circuit  involving  a  fraudulent  government 
survey  in  Minnesota' are  particularly  in  point.  The  siu-veyor's  report 
of  the  shores  of  a  permanent  lake  as  a  boundary  of  surveyed  tracts  of 
land,  officially  approved  and  made  of  record,  and  upon  which  patents 
issued  to  innocent  persons,  was  annulled  years  afterwards  as  fraudu- 
lent, and  a  correct  survey  was  made  by  the  government  and  judicially 
sustained.  Security  Land  &  Exploration  Co.  v.  Bums,  193  U.  S.  167, 
24  Sup.  Ct.  425,  48  L.'Ed.  662;  Id.,  87  Minn.  97,  91  N.  W.  304,  63 
L.  R.  A.  157,  94  Am.  St.  Rep.  684;  Kirwan  v.  Murphy,  189  U.  S. 
35,  23  Sup.  Ct.  599,  47  L.  Ed.  698;  M-urphy  v.  Tanner,  100  C.  C.  A. 
125,  176  Fed.  537.  The  call  of  the  lake  as  a  permanent  natural  monu- 
ment for  the  boundary  line  gave  way  to  distances  and  quantity.  In 
the  first  of  these  cases  the  Supreme  Court  said : 

'TTbe  rule  as  to  natural  monuments  is  not,  boweyer,  absolute  and  inex- 
orable. It  is  fonnded  upon  the  presumed  intention  of  the  parties,  to .  be 
gathered  from  the  language  contained  in  the  grant,  and  upon  the  assump- 
tion that  the  description  by  monuments  approaches  accuracy  within  some 
reasonable  distance,  and  places  the  monument  somewhere  near  where  it 
really  exists." 

Again : 

"It  seems  plain  that  the  Intention  was  to  convey  no  more  than  the  number 
of  acres  actually  surveyed  and  mentioned  In  the  patents.  In  Alnsa  v.  United 
States,  supra,  this  Is  deemed  to  be  a  very  important  and  sometimes  a  decisive 
fact" 

These  rules  may  work  both  ways — in  favor  of  or  against  the  United 
States.  They  are  applicable  in  a  direct  proceeding  to  which  it  is  a 
party,  and  in  which  it  is  seeking  to  give  effect  to  a  fraudulent  survey 
to  the  injury  of  a  private  person.  A  definite  and  very  important  fea- 
ture of  Baca  location  No.  1  was  the  area.  It  w'as  to  contain  99,289.39 
acres  of  land.  Quantity  was  a  primary,  not  a  secondary,  considera- 
tion. Moreover,  it  was  not  a  largess  or  bounty  to  the  Baca  heirs,  but 
a  right  founded  on  treaty  obligations  recognized  by  Congress,  which 
thereafter  no  officer  or  employe  of  the  government  could  deny  or  im- 
pair. The  selection  and  location  were  made  specifically  to  comprise 
the  designated  area,  and  all  the  official  actions  of  the  Land  Office,  in- 
cluding the  report  of  the  survey  and  the  approval  of  it,  were  in  ac- 
cord with  the  right  of  the  locators.  The  only  thing  out  of  harmony 
with  the  manifest  intention  of  both  parties  as  regards  the  quantity 
and  the  lines  necessary  to  embrace  it  was  the  fraudulent  conduct  of 
the  surveyors,  which  did  not  appear  in  their  report.  In  the  very  na- 
ture of  things,  when  the  survey  was  approved  in  1876,  the  government 
officials  acted  upon  the  field  notes  and  plat,  which  were  fair  on  their 
face.  They  could  not  have  known  of  the  marks  on  the  ground.  We 
find  nothing  in  the  case  warranting  a  holding  that  defendant  and  its 
predecessors  in  title  acquiesced  in  the  error  or  are  estopped. 

[3,  4]  In  effect,  the  decree  of  the  trial  court  dismissed  the  govern- 
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ment's  complaint,  which  was  right ;  but  it  also  permanently  estabUsh- 
ed  defendant's  private  survey  as  defining  the  true  bound^ies  of  the 
location.  We  think  that  in  the  latter  particular  the  decree  went  too 
far.  The  making  and  correction  of  surveys  of  public  lands  belongs 
to  the  political  department  of  the  government.  Kirwan  v.  Murphy, 
189  U.  S.  35,  23  Sup.  Ct.  599.  47  L.  Ed.  698;  Stoneroad  v.  Stoneroad, 
158  U.  S.  240.  15  Sup.  Ct.  822,  39  L.  Ed.  966;  Murphy  v.  Tanner, 
100  C.  C.  A.  125,  176  Fed.  537.  It  may  well  be  that  defendant's  sur- 
vey is  correct,  but  the  exterior  boundaries  of  its  property  mark  also 
the  limits  of  a  large  amount  of  contiguous  land  which  it  does  not  own : 
and  it  is  important  that,  while  according  to  defendant  the  full  measure 
of  its  location,  the  authoritative  delimitation  be'that  of  the  public  offi- 
cials to  whom  such  things  are  committed.  An  erroneous  refusal  to 
resurvey,  based  upon  a  misconception  of  defendant's  rights,  ought  not 
to  operate  as  a  permanent  bar  to  the  discharge  of  the  duty. 

The  decree  should  be  modified,  so  that  the  dismissal  of  the  com- 
plaint upon  the  merits  be  without  prejudice  to  the  right  of  the  govern- 
ment to  make  a  correct  resurvey  by  marking  the  boundaries  of  Baca 
location  No.  1  upon  the  ground  according  to  the  selection  and  loca- 
tion, the  field  notes  and  plat  of  1876.  and  to  contain  the  area  specified, 
and  when  so  made  to  require  the  defendant  to  adjust  its  enclosure  ac- 
cordingly. 

As  so  modified,  the  decree  is  affirmed. 


In  re  P.  J.  SULLIVAN  CO.,  Inc.  (two  cases). 

PetiUons  of  CITY  OF  STRACUSB  et  aL 

(drcult  Court  of  Appeals,  Second  Circuit.    Noven^ber  13,  191S.) 

Nos.  11.  12. 

1.  CONTBAOTS  4=9306(3) — BTni.DINS  CONTRACTa — CONSTBTTOTIOir. 

Though  a  contract  for  the  installation  of  plumbing  in  a  sdiool  building 
authorized  the  dty,  -  in  case  of  the  contractor's  default,  to  take  over 
the  work  and  use  materials,  held,  that  materials  at  the  site  must  be  deem- 
ed in  the  possession  of  the  contractor,  and  until  the  dty  took  over  the 
same  the  contractor  mlgbt  recover  them,  or  its  creditors  levy  execution 
thereon. 

2.  CHATTEIi  MOBTTOAOEB  S=»194 FlLINQ NECXSSHT. 

The  provision,  in  a  contract  for  the  installation  of  plumbing  In  a 
dty  building,  that  the  dty  might  t&ke  over  and  use  the  equipment  at  the 
site,  and  the  contractor's  assignment  of  the  same  to  its  surety,  hHd  to 
give  the  city  and  surety  no  rights,  except  oo  the  theory  of  diattel  mort- 
gages ;  GO  neither  were  entitled  to  the  equipment  as.  against  creditors  of 
the  eontractor,  the  contract  and  assignment  not  having  been  filed  as  diat- 
tel  mortgages,  as  required  by  Lien  Law  N.  Y.  g  230. 
S,  Pu:dges  ®=11 — Delivery  op  Possession — ^Necessitt. 

Though  a  contract  for  the  installation  of  plumbing  In  a  municipal 
building  authorized  the  dty  to  take  over  equipment  In  event  of  the 
contractor's  default,  and  contractor,  to  secure  bonding  company  against 
loss,  had  assigned  to  It  all  equipment  on  the  site,  held,  that  there  was  no 
valid  pledge,  which  either  the  city  or  the  bonding  ccHnpany  ml^t  en- 
force ;  there  having  been  no  delivery  of  possession,  which  is  essential  to 
a  pledge. 

^zsFor  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Kejr-Numbered  Dlcest*  A  Indexes 
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4.  Bankruptcy  9=>205 — Tkustee — Rights  of. 

tinder  Bankruptcy  Act  July  1,  1S98,  f  47a,  as  amended  by  Act  June  25, 
1910,  S  8  (CJomp.  St  §  9631),  and  In  view  of  sections  67a  and  70a  (5),  being 
Comp.  St.  ig  9651,  9654,  held,  that  the  trustee  of  a  bankrupt  contracting 
company  was  entitled  to  property  at  site  of  a  building,  where  contracts 
betjK-een  contractor  and  owner  and  contractor's  surety,  assigning  to 
tbem  materials,  were  not  recorded,  so  as  to  be  valid  as  chattel  mortgages, 
and  there  was  no  delivery  of  possession,  so  that  they  could  be  enforced 
as  a  pledge. 

Petitions  to  Revise  Orders  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

In  the  matter  of  the  P.  J.  Sullivan  Company,  Incorporated,  bank- 
rupt. Petitions  by  the  City  of  Syracuse  and  the  Massachusetts  Bond- 
ing &  Insurance  Company,  and  \iy  the  City  of  Syracuse  and  others, 
to  revise  orders  of  the  District  Court  (247  Fed.  139),  directing  the 
delivery  to  H.  A.  Whiting,  trustee,  and  Frank  B.  Hodges,  ancillary 
receiver,  of  certain  property.    Orders  affirmed. 

Costello,  Burden,  Cooney  &  Walters,  of  Syracuse,  N.  Y.,  for  Sul- 
livan Co. 

S.  F.  Hancock,  of  Syracuse,  N.  Y.,  for  city  of  Syracuse  and  com- 
missioners. 

Gannon,  Spencer  &  Michell,  of  Syracuse,  N.  Y.,  for  bonding 
companies. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  first  cause  is  a  petition  by  the  city  of 
Syracuse  and  the  Massachusetts  Bonding  &  Insurance  Company  for 
revision  of  an  order  of  Judge  Ray  that  H.  A.  Whiting,  trustee,  and 
Frank  B.  Hodges,  ancillary  receiver  in  bankruptcy  of  the  P.  J.  Sul- 
livan C<»npany,  Incorporated,  recover  of  the  city  $1,550  value  of 
material  belonging  to  the  bankrupt  used  by  it  and  that  they  are  en- 
titled to  certain  tools  and  equipment  in  the  possession  of  the  receiv- 
er, but  claimed  by  the  bonding  company. 

December  8,  1916,  the  Sullivan  Company,  a  corporation  of  the 
state  of  Massachusetts,  dvas  adjudicated  a  bankrupt  on  its  own  peti- 
tion in  the  district  of  Massachusetts.  Hodges  was  appointed  ancil- 
lary rtceiver  by  the  District  Court  for  the  Northern  District  of  New 
York  of  the  company's  property  in  that  district  and  Whiting  was  ap- 
pointed trustee  in  bankruptcy  by  the  District  Court  for  the  District 
of  Massachusetts.^ 

The"  case  was  tried  summarily  by  consent  of  the  parties  upon  a 
stipulation  of  facts,  which  is  all  we  shall  look  at  in  determining  wheth- 
er the  District  Judge  made  any  error  of  law.  ' 

October  21,  1915,  the  bankrupt  entered  into  a  contract  to  do  cer- 
tain plimibing  in  the  Delavan  School,  belonging  to  the  city,  and  the 
bonding  company  became  surety  for  the  faithful  performance  of  the 
contract.  To  secure  the  bonding  company  against  loss  the  bankrupt 
assigned  to  it  all  the  tools,  plant,  equipment,  and  material  that  was 
then  or  ever  should  be  located  by  the  bankrupt  at  the  site  of  the 
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school.  The  bonding  company  did  not  file  this  assignment  as  a  diat- 
tel  mortgage  and  never  was  in  possession  of  anything  on  the  site. 

In  the  contract  with  the  city  it  was  provided  that  in  case  the  bank- 
rupt abandoned  the  contract  the  city  might  after  three  days'  notice 
in  writing  take  over  the  work  and  use  the  plant,  materials  and*  equip- 
ment at  the  site  in  so  doing.  If  the  work  were  completed  at  more 
than  the  contract  price  the  bankrupt  was  to  pay  the  difference  to 
the  city  and  if  at  less  the  city  was  to  pay  the  difference  to  the  bank- 
rupt.   This  contract  was  not  filed  as  a  chattel  mortgage. 

[1]  The  evidence  of  abandonment  of  the  contract  by  the  bankru{4 
was  Its  adjudication.  Some  time  thereafter  the  city  gave  three  days' 
notice  in  writing  of  its  intention  to  complete  the  work,  took  posses- 
sion of  the  materials,  valued  at  $1,550,  and  used  the  equipment  at 
the  site  in  doing  so.  The  city  paid  nothing  for  either  and  completed 
the  work  at  a  loss.  We  regard  the  material  and  equipment  at  the 
site  as  in  the  possession  of  the  bankrupt  for  the  performance  of  the 
work  and  not  as  delivered  to  the  city  and  we  think  that  before  the 
city  actually  took  possession  the  bankrupt  could  have  removed  the 
material  and  equipment  or  could  have  sold  it  and  that  its  creditors 
could  have  levied  execution  upon  it. 

[2]  The  city  can  only  recover  on  the  theory  that  it  has  a  chattel 
mortgage  or  that  it  was  pledgee  of  the  property  in  question.  There 
can  be  no  claim  as  for  a  chattel  mortgage  because  there  was  no  fil- 
ing nor  any  delivery  of  possession  as  required  by  Lien  I^aw  N.  Y. 
(Consol.  Laws,  c.  33),  §  230: 

"Chattel  Mortgages  to  be  Filed. — Every  mortgage  or  conveyance  intended 
to  operate  as  a  mortgage  of  goods  and  chattels  or  of  any  canal  boat,  steam 
tug,  scow  or  other  craft,  or  the  appurbenanoes  thereto,  navigating  the  canals 
of  the  Btate,  which  is  not  accompanied  by  an  Immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  change  of  possession  of  the  things  mort- 
gaged, is  absolutely  void  as  against  the  creditors  of  the  mortgagor,  and  as 
against  subeeQuent  purchasers  and  mortgagees  in  good  laitb,  tinless  the 
mortgage,  or  a  true  copy  thereof.  Is  filed  as  directed  in  this  article  TtiLs 
article  shall  not  apply  to  agreements  creating  liens  upon  merchandise  or  the 
proceeds  thereof  for  the  purpose  of  securing  the  repayment  of  loans  or  ad- 
vances made  or  to  be  made  upon  the  security  of  said  merchandise  and  the 
payment  of  commissions  or  other  charges  provided  for  by  such  agreement, 
where  the  conditions  spedfled  in  section  45  of  the  Personal  Pr«9>ert7'  Iaw 
are  complied  with." 

[3]  And  there  can  be  no  claim  of  a  pledge,  because  'there  was  no 
delivery  of  the  possession,  which  is  essential  to  a  pledge  of  chattels. 
Pledges  of  stock  and  securities  stand  upon  a  different  footing.  For 
the  same  reasons  the  bonding  company  can  claim  no  lien  because  it 
never  filed  ,its  contract  as  a  chattel  mortgage  and  never  had  any  pos- 
session whatever  of  the  property. 

[4]  No  doubt  between  the  parties  and  as  against  purchasers  with 
notice  equity  would  complete  and  perfect  these  imperfect  titles  to 
the  after-acquired  property,  but  it  would  not  do  so  as  against  gen- 
eral creditors.  American  Can  Co.  v.  Erie  Preserving  Co.,  183  Fed. 
%,  105  C.  C.  A.  388.  Or  if  the  city  and  the  bonding  company  had 
taken  possession  before  the  adjudication  their  claims  might  have  been 
recognized  arid  sustained.    But  upon  adjudication  the  trustee,  under 
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section  47a  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat. 
557),  as  amended  in  1910  (Act  June  25,  1910,  c.  412,  §  8,  36  $tat. 
840  [Comp.  St.  §  9631]),  no  longer  stands  merely  in  the  shoes  of  the 
bankrupt,  but — 

"aa  to  all  propeiiy  in  the  custody  or  coming  into  the  custody  of  the  bank- 
ruptcy court  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers 
of  a  creditor  'holding  a  lien  by  legal  or  equitable  proceedings  thereon ;  and 
also,  as  to  all  property  not  in  the  custody  of  the  bankruptcy  court,  shall  be 
deemed  Tested  with  all  the  rights,  remedies,  and  powers  of  a  Judgment 
creditor  holding  an  execution  duly  returned  unsatisfled." 

So  under  section  70a  (5),  being  section  9654,  upon  adjudication  the 
trustee  became  vested  with  the  title  of  the  bankrupt  to  property 
"which  prior  to  the  filing  of  the  petition  he  could  by  any  means  have 
transferred  or  which  might  have  been  levied  upon  and  sold  under 
judicial  process  against  him,"  and  section  67a  (section  9651)  provides: 

"Liens. — a  Claims  which  for  want  of  record  or  for  other  reasons  would 
not  have  been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bank- 
rapt  shall  not  be  liens  against  his  estate." 

The  District  Judge  followed  the  decision  of  the  Court  of  Appeals 
of  New  York  in  Titusville  Iron  Co.  v.  City  of  New  York  et  al.,  207 
N.T.  203,  100  N.  E.  806.  In  it  the  contract  between  the  bankrupt 
and  the  board  of  education  provided  that  in  case  of  abandonment  of 
the  contract  by  the  contractor  the  board  might  complete  the  work 
and  use  all  materials  (m  the  line  of  the  work  in  so  doing.  After  ad- 
judication the  board  did  take  and  install  certain  boilers  which  were 
on  the  line  of  the  work  but  were  not  there  and  did  not  belong  to  the 
bankrupt  at  the  time  the  contract  was  executed.  The  assignee  of  the 
trustee  in  bankruptcy  brought  suit  for  conversion.  The  court  held 
that  he  was  entitled  to  recover.  Judge  Mayer  in  the  case  of  Mid- 
town  Contracting  Co.  (D.  C.)  238  Fed.  871,  reversed  upon  a  question 
of  jurisdiction  in  Re  Southern  Arizona  Smelting  Co.,  240  Fed.  50, 
153  C.  C.  A.  83,  followed  the  New  York  decision,  and  we  agree  with 
the  views  on  that  point  there  expressed  by  him  and  by  Judge  Ray  in 
the  instant  case. 

The  trustee  relies  upon  two  decisions  of  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit  to  the  contrary.  Duplan  Silk  Co.  v. 
Spencer,  115  Fed.  689,  53  C.  C.  A.  321,  decided  before  the  amend- 
ment of  1910  to  section  47a,  and  In  re  Shelly,  242  Fed.  251,  155  C. 
C.  A.  91,  decided  subsequently.  In  the  first  the  owner  made  an  ad- 
ditional advance  of  $15,000  to  the  contractor  not  called  for  by  the 
contract,  on  the  strength  of  the  material  then  at  the  site.  The  court 
regarded  this  as  a  ddivery  of  possession  and  specific  appropriation 
of  this  property  on  the  owner's  premises  to  the  owner  for  the  ad- 
vance, which  gave  its  claim  priority  over  the  rights  of  the  trustee  un- 
der sections  67a  and  70a  (5).  In  the  second  case  the  principal  inquiry 
was  whether  the  amendment  of  1910  required  a  different  conclusion. 
The  contractor  in  the  latter  case  had  agreed  that — 

"All  work  and  materials  delivered  on  the  premises  to  form  part  of  the 
works  are  to  be  considered  the  property  of  the  owner,  and  are  not  to  be  re- 
moved without  its  consent ;  but  the  contractor  shall  have  the  rigbt  to  remove 
all  surplus  materials  after  the  completion  of  the  work." 
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The  court  reaffirmed  the  proposition  that  delivery  on  flie  premises 
of  the  owner  by  the  contractor  under  such  an  agreement  was  a  de- 
livery br  quasi  delivery  of  possession  superior  to  the  rights  of  the 
trustee,  even  if  the  owner  did  not  take  actual  possession  until  after 
adjudication.  It  will  be  seen  that  the  provisions  of  the  contracts 
enforced  were  much  stronger  for  the  owner  than  are  those  of  the 
contracts  in  the  instant  case. 

Chief  Judge  Cullen,  in  refusing  to  follow  the  Duplan  Silk  Co. 
Case,  pointed  out  an  additional  reason,  viz.  a  difference  between  the 
contract  in  it  and  in  the  Titusville  Iron  Co.  Case,  in  that  in  the  Ti- 
tusville.  Case,  if  the  owner  completed  the  work  for  less  than  the  con- 
tract price,  the  contractor  was  to  lose  the  difference,  which  would 
amount  to  a  forfeiture  of  unused  material.  We  fail  to  see  the  im- 
portance of  this  consideration  in  a  case  where  the  work  was  com- 
pleted at  a  loss  and  there  was  no  forfeiture  of  anything.  In  'such 
case  there  is  no  forfeiture  of  unused  material ;  all  the  material  being 
used  in  part  performance  of  the  contract.  Equity  might  well  refuse 
its  help  to  carry  out  a  forfeiture,  and  yet  give  it  willingly  to  protect 
a  fair  claim. 

The  real  difference  between  the  courts  is  in  the  view  taken  of  the 
effect  of  delivery  by  the  contractor  of  materials  on  the  owner's  prem- 
ises which  the  owner  is  given  the  right  to  use  in  completing  the  work. 

In  the  second  case,  of  the  Vocational  High  School,  the  respondents 
are  the  board  of  commissioners  of  Vocational  High  School  and  the 
Fidelity  &  Deposit  Company  of  Maryland;  but  there  is  no  substan- 
tial difference  of  fact  or  of  law  between  the  two  cases  under  consid- 
eration—certainly none  to  make  the  second  stronger. 

The  order  is  affirmed  in  each  case,  with  costs. 


In  re  BROSB. 

Petition  of  PECK. 

(Clrcait  Conrt  of  Ajppeals,  Second  Circuit.    November  18;  191&) 

No.  e. 

1.  MOBTOAOKS  «=»199(1) — ^REMTB  AKD  PROFITS— RiOHT  TO. 

The  general  rule  Is  that  the  mortgagee  Is  not  entitled  to  rents  and  prof- 
its of  the  mortgaged  premises  until  he  takes  actual  possession,  or  until 
IXMSsesslon  Is  taken  In  his  behalf  by  a  receiver,  or  until  he  denmnds  and 
is  refused  possession. 

2.  CouKTa  9=»372(9) — Fbdxsai.  Cot7bts — What  LiAW  Oovxsira. 

In  bankruptcy  proceeding  arising  In  New  Tork,  where  there  was  a 
controversy  between  the  receiver  In  bankruptcy  and  a  receiver  appointed 
in  a  subsequently  instituted  action  to  foreclose  a  mortgage,  tlie  federal 
court  vrill  follow  the  decisions  of  the  state  conrt  aa  to  the  rights  under 
the  mortgage;  the  property  being  in  New  York. 
8.  Bankbbptoy  ®=3ll6 — Mobtoaoes — Rents  and  Pbofits — ^Right  to. 

Where  a  New  York  mortgage  provided  that,  in  event  of  default,  the 
mortgagee  should  have  the  right  to  enter  and  take  possession  of  the 
premises  and  to  receive  the  rents  and  profits,  etc.,  held,  that  the  mort- 
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gB£ee  was  not  entitled  to  tbe  rents  and  profits  nntll  be  entered  into 
possession  or  foreclosed  the  mortgage,  and  hence  the  receiver  in  bank- 
ruptcy of  the  mortgagor  is  entitled  to  the  rents  and  profits  collected 
before  the  mortgagee  foreclosed. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  Kstrict  of  New  York. 

In  the  matter  of  Anthony  Brose,  bankrupt.  Petition  by  Nathan 
Peck,  as  receiver  in  bankruptcy,  to  revise  an  order  of  the  District 
Court  directing  him  to  pay  over  to  a  receiver  in  a  mortgage  foreclo- 
sure action  rents  collected,  etc.  Order  reversed,  and  record  remanded, 
■with  directions. 

Taylor  More,  of  New  York  City,  for  petitioner. 
Gustav  Lange,  Jr.,  of  New  York  City  (Ralph  Bamett  and  Wallac< 
A.  Kroyer,  both  of  New  York  City,  of  counsel),  for  respondent. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  question  which  is  presented  by  this 
case  involves  the  right  to  the  rents  of  an  apartment  house  owned  by 
the  bankrupt  in  the  city  of  New  York,  and  tfie  controversy  is  between 
the  trustee  of  the  bankrupt  and  a  receiver  appointed  in  a  foreclosure 
proceeding  instituted  by  a  second  mortgagee,  who  is  the  petitioner. 
The  petitioner's  mortgage  contains  the  following  clauses : 

"Fifth.  That  If  default  shall  be  made  in  the  payment  of  any  Installment  oi 
the  whole  of  the  prlncipsJ  sum  mentioned  in  the  condition  of  the  bond,  or  of 
the  interest  which  shall  accrue  thereon,  or  any  part  of  either,  at  the  re- 
spective times  therein  spncifled  for  the  payment  thereof,  the  mortgagee  shall 
bave  the  right  forthwith,  after  any  such  default,  to  enter  upon  and  take  pos- 
session of  the  said  mortgaged  premises,  and  to  let  the  said  premises,  and  re- 
ceive the  rents,  issues,  and  profits  thereof,  and  to  apply  the  samet  after  pay- 
ment of  aU  necessary  charges  and  exx>enses,  on  account  of  the  amount  hereby 
gecored,  and  said  rents  and  profits  are  in  the  event  of  any  such  default  here- 
by assigned  to  the  mortgagee. 

"Sixth.  And  the  mortgagee  shall  also  l>e  at  liberty  Immediately  after  any 
such  default,  upon  proceedings  being  commenced  for  the  foreclosiu'C  of  this 
mortgage,  to  apply  for  the  appointment  of  a  receiver  of  the  rents  and  profits 
of  the  said  premises  without  notice,  and  the  mortgagee  shall  be  entitled  to  the 
appointment  of  such  a  reniiver  as  a  matter  of  right  without  consideration  of 
the  value  of  the  mortgagiKl  premises  as  security  for  the  amounts  due  the 
mortgagee,  or  the  solvency  of  any  person  or  persons  liable  for  the  payment 
at  such  amounts." 

It  appears  that  the  bankrupt  filed  a  volimtary  petition  in  bankruptcy 
on  April  30,  1917,  and  on  May  2d  there  was  appointed  a  receiver  in 
bankruptcy  of  the  assets,  property,  and  effects  of  the  bankrupt.  The 
receiver  in  bankruptcy  has  collected  the  rents  from  the  premises  on 
which  the  petitioner  held  a  second  mortgage  for  $10,000,  which  mort- 
gage was  long  overdue,  being  due  and  payable  on  December  7<  1910. 
For  reasons  not  necessary  to  state  the  second  mortgagee  took  no  steps 
to  foreclose  his  mortgage  until  November  27,  1917,  when  he  com- 
menced an  action  in  the  Supreme  Court  of  the  state  of  New  York 
for  the  county  of  New  York  and  obtained  the  appointment  of  a  re- 
ceiver on  December  1,  1917.  Then  on  January  2,  1918,  the  mortgagee 
filed  a  petition  in  the  bankruptcy  court,  in  which  he  asked  for  an  or- 
der directing  that  the  rents  collected  by  the  receiver  in  bankruptcy 
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be  used  for  paying  the  taxes  and  assessments  upon  the  property,  as 
well  as  the  principal  and  interest  due  under  the  mortgage.  He  also 
asked  that  future  rents  be  payable  to  the  receiver  appointd  in  the  fore- 
closure proceedings,  and  that  possession  of  the  premises  be  also  turned 
over  to  that  receiver.  The  EMstrict  Judge  thereupon  entered  an  order 
directing  the  receiver  in  bankruptcy  to  pay  over,  to  the  receiver  in 
the  foreclosure  action,  all  of  the  rents  which  he  had  collected,  irre- 
spective of  the  time  or  times  when  such  rents  had  been  cc^ected  by 
him  less  his  expenses  and  disbursements  incurred  in  the  maintenance 
of  the  premises,  and  to  turn  over  the  possession  of  the  premises.  The 
order  he  directed  to  be  entered  was  not  in  accordance  with  the  opin- 
ion which  he  had  previously  filed  in  the  case,  in  which  he  held  that  the 
rents  previously  collected  should  not  be  turned  over.  The  explanaticm 
made  is  that,  after  filing  his  opinion,  his  attention  was  directed  to 
the  case  of  Sullivan  v.  Rosson,  166  App.  ESv.  68,  151  N.  Y.  Supp. 
613,  in  which  the  Appellate  Division  of  the  Supreme  Court  of  the 
state  of  New  York  of  the  First  Department,  in  construing  a  similar 
mortgage,  had  held  that  the  rent  clause  entitled  the  mortgagee  to  the 
rents  upon  default  without  entry  and  without  the  appointment  of  a 
receiver.  In  reliance  upon  that  decisi(Mi  he  signed  the  order  now 
sought  to  be  revised. 

There  is  no  doubt  what  the  general  rule  is  relating  to  clauses  in  a 
mortgage  giving  the  mortgagee  the  right  tq  take  the  rents  in  terms 
similar  to  those  used  in  the  mortgage  herein  involved. 

[1]  It  was  stated  by  the  Supreme  Q)urt  in  Freedman's  Saving  Co. 
v.  Shepherd  (1888)  127  U.  S.  494,  502,  8  Sup.  Ct.  1250,  1254  (32  L. 
Ed.  163),  when  Mr.  Justice  Harlan,  writing  for  the  court,  said,  cit- 
ing cases: 

"The  general  rule  is  that  the  mortgagee  is  not  entitled  to  the  rents  and 
profits  of  the  mortgaged  premises  until  he  takes  actual  possession,  or  until 
possession  is  taken,  In  his  behalf,  by  a  receiver,  ■  •  •  •  or  until,  in  proper 
form,  he  demands  and  is  refused  posseeslCMi." 

This  general  rule  the  federal  courts  will  follow,  except  in  cases 
where  it  appears  that  the  law  of  the  state  where  the  premises  are  sit- 
uated applies  a  different  rule. 

[2,  3]  The  mortgage,  the  meaning  of  which  is  involved  here,  is  a 
New  York  mortgage,  and  if  the  New  York  courts  have  determined 
its  meaning  this  court  must  give  the  same  meaning  to  its  words  which 
would  be  given  to  them  by  the  courts  of  that  state. 

The  question  involved  herein  does  not  appear  heretofore  to  have 
been  before  this  court.  It  has,  however,  been  before  the  District 
Court  of  the  Southern  District,  with  the  result  that  CMiflicting  deci- 
sions have  been  rendered. 

In  1907  the  District  Court  held  in  In  re  Banner,  149  Fed.  936,  that 
a  provision  in  a  mortgage,  following  the  usual  one  giving  the  mortga- 
gee a  right  to  a  receiver  of  rents  and  profits  in  case  of  default,  op- 
erated merely  as  a  pledge  of  the  rents,  and  that  the  pledgee  was  not 
entitled  to  them  until  he  asserted  his  right  in  some  legal  form,  as  by 
an  application  for  a  receiver  and  a  demand  by  such  receiver.  The 
decision  was  rendered  by  Judge  Hough,  then  Kstrict  Judge,  but  now 
of  this  court.    So  in  1916,  in  In  re  Israelson  (D.  C.)  230  Fed.  1000, 


Digitized  by 


Google 


IH  BB  BROSB  667 

the  question  was  whether  under  such  a  mortgage  clause  the  assignment 
of  rents  became  operative  at  the  time  of  the  defauh,  or  only  upon  the 
ai>pointment  of  the  state  court  receiver,  and  it  was  held  by  Judge 
Mayer  that  the  clause  only  authorized  a  mortgagee  to  collect  the  rents 
after  taking  possession  of  the  property,  and  not  while  he  permitted 
It  to  remain  in  the  possession  of  the  mortg^or  after  default  In 
1915  the  question  came  before  Judge  Learned  Hand  in  In  re  Jar- 
TTiulowsky  (D.  C.)  224  Fed.  14U  35  Am.  Bankr.  Rep.  514.  A  mort- 
gagee asked  for  an  order  directing  a  receiver  in  bankruptcy  to  pay 
to  him  rents  which  had  been  collected  after  default,  but  before  the 
mortgagee  had  applied  either  for  a  foreclosure,  receiver,  or  for  a 
sequestration  order;  and  the  receiver  in  bankruptcy  was  directed  to 
pay  over  the  rents  which  he  had  so  collected. 

In  all  the  cases  in  the  Southern  District  the  principle  has  been  con- 
ceded that  the  question  involved  arising  under  a  New  York  mortgage 
should  be  determined  in  accordance  with  New  York  law.  The  diffi- 
culty has  been  to  determine  what  the  law  of  that  state  upcm  the  sub- 
ject is.  That  difficulty  has  now  been  cleared  up  by  a  recent  decision 
of  the  New  York  Court  of  Appeals  in  the  case  of  Sullivan  "v.  Rosson, 
223  N.  Y.  217,  119  N.  E.  405,  which  reversed  the  decision  made  by  the 
Appellate  Division  to  which  reference  has  already  been  made,  and  up- 
on which  the  District  Judge  relied.  A  fourth  mortgage  in  that  case 
provided  that  in  case  of  default  the  mortgagee  should  have  the  right 
forthwith  "to  enter  upon  and  take  possession  of  the  said  mortgaged 
premises,  and  receive  the  rents,  issues,  and  profits  thereof,  and  aj>ply 
the  same  after  payment  of  all  necessary  charges  and  expenses  on  ac- 
count of  the  principal  and  interest,"  etc.  It  also  expressly  gave  the 
mortgagee  the  right  upon  default  to  have  a  receiver  of  the  rents,  is- 
sues, and  profits  of  the  mortgaged  premises,  with  power  to  pay  taxes 
and  assessments  and  to  keep  the  premises  msured,  and  jif  ter  deducting 
all  charges  and  expenses  apply  the  residue  of  the  rents  to  the  payment 
and  satisfaction  of  the  mortgage.  The  plaintiff  was  the  owner  of  this 
fourth  mortgage,  and  had  applied  for  and  obtained  the  appointment 
of  a  receiver  in  her  behalf.  A  second  mortgage  on  the  same  premises 
contained  a  clause  providing  that  upon  default  the  mortgagee  should 
have  the  right  forthwith  to  enter  upon  and  take  possession  of  the  prem- 
ises and  let  the  same,  "and  receive  the  rents,  issues,,  and  profits  there- 
of," etc.  ,•  and  a  third  mortgage  provided  that  the  mortgagee  should  be 
entitled,  in  any  action  to  foreclose,  to  the  appointment  of  a  receiver.of 
the  rents,  and  that  "the  rents  and  profits  in  the  event  of  any  default 
hereby"  are  assigned  to  the  holder  of  the  mortgage  as  further  security 
for  the  payment  of  the  indebtedness.  The  owner  of  the  second  and 
third  mortgages  had  not  sought  to  collect  the  rent,  either  by  voluntary 
payment  with  the  consent  of  the  mortgagor  or  through  a  receiver, 
but  claimed  the  rents  in  the  hands  of  the  plaintiff's  receiver.  The 
order  appointing  such  receiver  had  never  been  modified  or  in  any 
way  extended  for  his  benefit;  and  the  court  held  that  the  holder  of 
the  senior  mortgages  was  not  then  entitled  to  appropriate  the  pro- 
ceeds of  the  diligence  of  the  junior  mortgagee.  The  court  said  that 
a  mortgage  of  real  property  is  but  a  pledge  of  property  as  security 
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for  a  debt,  and  that  an  assignment  pf  rent  of  the  character  sixrvt  de- 
scribed is  of  the  like  character  as  the  transfer  of  the  real  propertj-, 
and  that  a  mortgagee  desiring  to  obtain  such  rents  to  apply  upon 
his  mortgage  should  actually  possess  himself  of  them  or  of  the  n^t 
to  them  through  some  mutual  arrangement  therefor,  or  he  should 
make  application  to  the  court  to  have  the  receivership  extended  for 
his  benefit.  The  court  in  its  opinion  refers  approvingly  to  the  de- 
cision of  the  Supreme  Court  in  Freedman's  Case,  supra.  The  cast 
clearly  settles  die  law  of  New  York  upon  this  subject,  and  establishes 
the  principle  that  such  a  clause  in  a  New  York  mortgage  as  is  here-n 
involved  operates  merely  as  a  pledge  of  the  rents,  to  which  the  iJedgee 
does  not  become  entitled  until  he  asserts  his  right. 

In  view  of  that  decision,  this  court  holds  that  the  receiver  in  bank- 
ruptcy herein  is  entitled  to  retain  in  his  possession  all  rents  due  and 
collected  by  him  prior  to  the  time  when  the  receiver  appointed  in 
the  foreclosure  proceedings  acquired  the  right  to  possession  of  the 
premises  by  the  entry  of  the  order  of  his  appointment  on  December 
10,  1917. 

The  order  complained  of  is  hereby  reversed,  with  costs,  and  the 
record  remanded  to  the  District  Court,  with  directions  to  proceed  in 
accordance  with  this  opinion. 


THE  RICHLAND  QUEEN. 

RICHLAND  a  a  CO.  V.  BUFFALO  DRY  DOCK  OO. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  13, 190180 

No.  81, 

1.  OonTBACTS  €=»212(2) — ^Repairs — Time. 

Under  dry  dock  company's)  contract  to  repair  a  vessel,  where  no  time 
was  spedfled,  the  repairs  are  to  be  made  wltbio  a  reasonable  tli^e;  and 
where  a  strike  occurred  among  the  operatives  of  the  dock  company,  wblcb 
delayed  tbe  work,  the  question  is  whether  the  delay  was  reasonable  or  not 
In  view  of  the  circumstances  at  the  time  the  contract  was  being  performed. 

2.  CoNTBACTs  e=s>300(5) — Perfobuancs — ExcrsK — Strikes. 

Where,  after  a  dry  dock  company  had  contracted  to  repair  a  vessel,  its 
employes  demanded  shorter  working  hours,  and  strudc  because  their  de- 
mand was  refused,  AeZd  that,  though  the  strike  was  not  accompanied  bj 
violence,  It  was  an  excuse  for  delay  in  completing  tbe  repairs ;  the  dels.f 
•  being  reasonable  in  view  of  the  strike,  and  there  being  no  difference  in 
principle  between  peaceable  and  violent  strikes. 

Manton,   Circuit  Judge,  dissenting. 

Appeals  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  New  York. 

Libel  by  the  Buffalo  Dry  Dock  Company  against  the  steamship  Rich- 
land Queen,  her  engines,  etc.,  claimed  by  the  Richland  Steamship  Com- 
pany, together  with  a  libel  by  the  Richland.Steamship  Company  against 
the  Buffalo  Dry  Dock  Company.  From  decrees  for  the  Dry  Dock 
Company,  the  Steamship  Company  appeals.    Affirmed. 

^=»For  other  caaes  B*e  Hime  topic  &  KEY-NVMBER  In  all  Kejr-Numbered  Digeata  A  Indexes 
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Thomas  C.  Burke,  of  Buffalo,  N.  Y.,  and  Hoyt,  Dustin,  Kelley,  Mc- 
Keehan  &  Andrews,  of  Cleveland,  Ohio,  for  Buffalo  'Dry  Dock  Co. 

Harvey  D.  Goulder  and  Goulder,  White  &  Garry,  aU  of  Cleveland, 
Ohio,  and  Botsford,  Lytle,  Mitchell  &  Alhro,  of  Buffalo,  N.  Y.  (Thom- 
as H.  Garry,  of  Cleveland,  Ohio,  and  Almon  W.  ^ytle,  of  Buffalo,  N. 
'Y.,  of  counsel),  for  Richland  S.  S.  Co. 

Before  WARD,  ROGERS,  and  M  ANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  Judge 
Hazel  in  favor  of  the  Buffalo  Dry  Dock  Company  for  the  reasonable 
cost  of  repairs  to  the  steamer  Richland  Queen,  and  dismissing  the 
cross-libel  of  the  Richland  Steamship  Company  for,  damages  for  loss 
of  the  use  of  the  vessel  due  to  unreasonable  delay  in  making  the  repairs. 

September  5,  1916,  the  steamer  was  sent  to  the  Dry  Dock  Company's 
yard,  and  remained  there  until  December  5th.  No  express  contract  for 
the  repairs  was  made,  but  the  reasonable  value  of  the  use  of  the  dry 
dock  and  of  the  repairs  is  admitted  to  have  been  $39,984.08.  The 
Steamship  Company,  in  order  to  get  -possession  of  its  vessel,  paid 
$30,000  to  the  Dry  Dock  Company  without  prejudice,  and  gave  a  stip- 
ulation for  the  balance,  and  in  its  cross-libel  allied  that  the  repairs 
should  have  been  completed  by  October  9,  1916,  and  that  it  was  de- 
prived of  the  use  of  its  steamer  during  the  remainder  of  the  season  to 
November  13th,  or  37  days,  at  the  reasonable  rate  of  $500  a  day,  ag- 
gregating $18,500. 

The  Dry  Dock  Company  kept  an  open  shop,  and  justified  the  delay 
by  the  fact  that  a  strike  of  its  workmen  began  October  14,  1916,  with- 
out grievance  or  warning,  which  prevented  by  intimidation  and  vio- 
lence old  hands  and  new  hands  from  working. 

At  the  trial  the  only  contention  was  as  to  the  damages  for  delay, 
viz.  whether  the  Steamship  Company  was  entitled  to  a  decree  for  $18,- 
500,  less  the  unpaid  balance  of  the  Dry  Dock  Company's  bill  of  $9,- 
984.08. 

The  working  day  in  the  Buffalo  shipyards  at  the  time  in  question  was 
nine  hours,  with  a  half  holiday  on  Saturday  during  the  summer  months, 
while  some  competing  yards  on  the  I^akes  required  a  nine-hour,  and 
some  a  ten-hour,  day. 

October  14,  1916,  a  committee  of  workmen  demanded  of  the  Dry 
Dock  Company  an  eight-hour  day  without  reduction  of  pay,  which 
the  company  refused,  and  notified  the  men  that  thereafter  they  must 
work  a  straight  nine-hour  day  for  six  days  in  the  week.  As  a  conse- 
quence 80  to  90  per  cent,  of  the  men  left  the  yard,  and  although  the 
company  did  its  best  to  secure  an  adequate  force  of  workmen,  it  was 
not  able  to  do  so.  The  strike  involved  no  violence,  although  picketing 
was  kept  up  in  the  neighborhood  of  the  yard,  and  there  was  much 
persuasion  of  both  old  and  new  hands.  The  men  gradually  came  back 
between  November  15th  and  December  2d,  without  any  change  in  the 
hours  of  labor,  and  there  has  been  no  labor  trouWe  since  that  time. 

11,  2]  Judge  Hazel  was  of  opinion  that  the  Dry  Dock  Company,  in 
view  of  all  the  circumstances,  made  the  repairs  to  the  steamer  in  a  rea- 
sonable time,  and  was  not  liable  under  the  dedsion  of  the  Court  of 
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A^jeals  of  the  state  of  New  York  in  D.,  L-  &  W.  R.  R.  Co.  v.  Bowns, 
58  N.  Y.  573.  In  that  case,  however,  there  was  an  agreement  to  deliver 
coal  within  a  fixed  time,  with  an  express  exception  of  interference  by 
strikes.  No  time  was  fixed  in  the  case  under  consideration  for  makiof 
the  rep^rs,  so  that  the  obligation  of  the  Dry  Dock  Company  was  to 
make  them  within  a  reasonable  time,  and  there  was  no  exception  of 
strikes.  The  question,  therefore,  is  simply  whether  the  delay  com- 
plained of  was  reasonable  or  unreasonable,  not  in  view  of  the  drcum- 
stances  existing  at  the  time  the  contract  was  made,  but  in  view  of  the 
circumstances  existing  when  the  contract  was  being  performed.  Empire 
Transportation  Co.  v.  P.  &  R.  R.  R.  Co.,  77  Fed.  919,  23  C.  C  A.  S6i, 
3S  L.  R.  A.  623 ;  Hick  v.  Rodoconachi,  2  Q.  B.  D.  626. 

The  Court  of  Appeals  of  the  state  of  New  York  has  held  that  a 
peaceable  strike  of  the  employer's  servants  is  no  defense  to  a  claim 
for  delay  (Blackstock  v.  New  York  &  Eric  R.  R.  Co.,  20  N.  Y.  48* 
75  Am.  Dec.  372),  while  a  strike  with  violence  is  a  defense  (Geismer 
v.  Uke  Shore  &  M.  S.  Ry.  Co.,  102  N.  Y.  563,  7  N.  E.  828,  55  Am. 
Rep.  837).  The  employer  in  each  of  these  cases  was  a  common  car- 
rier, but,  as  the  recovery  sought  was  for  damages  caused  by  delay  in 
delivery,  the  decisions  are  applicable  to  the  situation  under  consider- 
ation, because  common  carriers  are  not  insurers  of  prompt  deliveiy, 
but  only  liable  for  ordinary  care  and  diligence.  The  duty  is  the  same 
as  in  tne  present  case,  viz.  the  performance  in  a  reasonable  time  in 
view  of  all  the  circumstances. 

We  do  not  appreciate  the  distinction  made  in  these  cases,  thinking 
that  the  difference  between  a  peaceable  and  a  violent  strike  as  a  de- 
fense is  one  of  degree  only,  a  strike  with  violence  being  more  likely  to 
be  a  good  defense  than  a  peaceable  strike.  The  question,  however,  in 
each  case  is  the  same,  whether  the  conduct  of  the  employer  was  rea- 
sonable. A  peaceable  strike  upon  frivolous  grounds,  whidi  the  em- 
ployer did  all  he  could  to  prevent,  should  be  a  defense  against  a  claim 
for  delay.  On  the  other  hand,  a  violent  strike  on  justifiable  grounds, 
which  the  employer  either  fomented  or  unreasonaUy  resisted,  ought 
to  be  no  defense.  Of  course,  the  employer  in  either  case  could  end  the 
strike  by  surrendering.  We  are  not  disposed  to  differ  with  Judge 
Hazel's  finding  that  the  Dry  Dock  Company's  performance  was  rea- 
sonable in  view  of  the  strike. 

Decree  affirmed. 

MANTON,  Circuit  Judge  (dissenting).  I  dissent.  About  the  10th 
of  September,  1916,  pursuant  to  an  oral  agreement,  the  appellee  under- 
took to  make  repairs  to  the  Richland  Queen  which  was  then  placed  in 
its  dry  dock.  Work  was  immediately  commenced  thereon,  and  in  the 
ordinary  course  of  the  company's  business  it  should  have  been  com- 
pleted about  October  24th.  The  repairs,  however,  were  not  completed 
until  December  8,  1916.  These  facts  are  admitted.  No  time  was  fixed 
for  the  completion  of  the  work,  and  it  was  therefore  implied  that  the 
work  would  be  done  in  a  reasonable  time.  A  reasonable  time  should 
be  measured  by  when  the  work  would  have  been  done,  hut  for  the 
strike  herein  referred  to.  On  October  12th  the  appellee  posted  a  notice 
for  its  employes  as  follows : 
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"Beginning  October  14tta,  this  yard  will  woA  9  hours  a  day.  l%e  men  will 
be  paid  off  at  5  o'clock.  Instead  of  at  12,  as  previous." 

This  discontinued  the  half  holiday  on  Saturday.  The  men  rebelled, 
and  did  not  work  on  the  afternoon  of  October  14th,  but  returned  as 
usual  qn  Monday  morning.  They  were  met  by  a  timekeeper,  who  asked 
each  individual  if  he  was  ready  to  work  the  nine-hour  day  for  six 
days  of  the  week,  and  those  who  said  they  would  were  allowed  to  work ; 
the  others  were  refused  work.  Eighty  or  90  per  cent,  of  the  men  did 
not  work.  A  committee  of  the  men  waited  upon  the  president  of  the 
comjjany  to  discuss  the  matter,  and  he  took  the  position  that  he  would 
not  change  his  order  or  submit  to  the  eight-hour  working  day,  which 
was  then  demanded,  and  abruptly  announced  there  was  nothing^  to  dis- 
cuss. This  was  a  matter  of  business  regulation,  which,  concededly,  he 
might  decide  as  he  did ;  butt  the  testimony  indicates  plainly  that,  prior 
to  the  time  of  the  acceptance  of  the  Richland  Queen  for  repairs,  labor 
troubles  were  brewing  in  the  Dry  Dock  Company's  yard,  which  were 
unknown  to  the  owners  of  the  Richland  Queen,  but  which  were  known 
to  the  officers  of  the  appellee.  No  mention  of  this  fact,  however,  was 
made  to  the  vessel's  owners. 

During  the  time  of  this  cessation  of  work,  there  was  no  violence  of 
any  character.  The  month's  delay  in  making  the  repairs  caused  a  loss 
of  about  $500  a  day  to  the  owners  of  the  vessel.  Judge  Rogers,  in 
Frankfurt-Barnett  Co.  v.  Prym  Co.,  Ltd.,  237  Fed.  21,  150  C.  C.  A. 
223;  L.  R.  A.  1918A,  602,  quoting  and  accepting  the  language  of  the 
New  York  Court  of  Appeals  in  Eppens,  Smith  &  Wiemann  Co.  v. 
lyittlejohn,  used  this  language: 

"If  a  contract  falls  to  fix  tlie  exact  time  for  delivery,  the  law  fixes  it  for  the 
imrtles,  by  presuming  that  a  reasonable  time  was  Intended.  The  law  was  so 
declared  In  the  Court  of  Appeals  of  New  York  In  Eppens,  Smith  &  Wiemann 
Co.  V.  Mttlejohn,  164  N.  Y.  187  [B8  N.  E.  19,  52  L.  R  A.  8U]." 

And  what  is  a  reasonable  time  must  be  determined  by  what  the 
parties  had  in  mind  when  the  contract  was  made,  and  this  must  be 
judged  by  the  circumstances  which  surrounded  the  parties  at  the  time 
the  contract  was  made,  rather  than  by  the  circumstances  and  conditions 
which  subsequently  arose,  and  in  this  connection  knowledge  which  the 
appellee  had  as  to  its  unsettled  condition  of  labor,  or  the  prospect  of  a 
strike,  could  not  be  locked  up  in  the  mind  of  the  appellee,  and  should 
have  been  disclosed  to  the  owners  of  the  vessel ;  for  it  is  true  that 
the  owner  of  the  vessel,  without  knowledge,  could  reasonably  have  in 
mind  that  the  work  would  be  done  within  a  reasonable  time,  such  as 
normal  conditions  in  the  yard  would- pertiiit.  It  was  within  the  power 
of  the  appellee  to  disclose  such  information,  and,  indeed,  to  make  it 
one  of  the  conditions  of  accepting  the  work.  Even  where  labor  trouble 
is  not  anticipated,  such  provisions  are  frequently  put  in  contracts.  D., 
L.  &  W.  V.  Bowns,  58  N.  Y.  573. 

Judge  Grosscup,  in  Iron  Moulders'  Union  v.  Chalmers  Co.,  166  Fed. 
52,  91  C.  C.  A.  638,  20  Iv.  R.  A.  (N.  S.)  315,  said : 

"A  strike  is  a  cessation  of  work  by  employes  In  an  effort  to  get  for  the  em- 
ployes more  desirable  terms.  A  lockout  is  a  cessation  of  the  furnishing  of 
work  to  employes,  in  an  effort  to  get  for  the  employer  more  desirable  terms." 
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I  think  it  of  little  importance  to  this  case,  under  the  proof,  to  de- 
termine whether  this  was  a  strike  or  a  lockout  Certainly,  there  was 
nothing  in  the  conduct  of  the  employes  who  did  not  work  that  bordered 
upon  or  approached  violence.  I  concede  that  there  is  no  legal  obligation 
for  an  employer  to  yield  to  the  strikers  on  a  matter  of  rate  of  wages 
and  hours  of  labor,  but  here  the  contract  was  undertaken  to  be  pe:- 
fornied  within  a  reasonable  time,  and  the  strike  cannot  be  taken  into 
consideration  in  determining  what  was  a  reasonable  time.  It  was  wel! 
said  in  School  Trustees  of  Trenton  v.  Bennett,  27  N.  J.  Law,  514,  72 
Am.  Dec.  373: 

"Where  one  of  two  innocent  persons  must  sustain  a  loss,  the  law  casts  It 
npon  him  who  has  a^eed  to  sustain  it,  or  ratlier  the  law  leaves  it  where  Xis; 
agreement  of  the  parties  has  put  it ;  the  law  will  not  insert,  for  the  beoefit  of 
one  of  the  parties,  by  construction,  an  exception  whldi  the  parties  hare  dm. 
either  by  design,  or  neglect,  inserted  in  their  4ngagem«it". 

Here  it  was  within  the  power  of  the  dock  company,  before  issuing 
the  orders  to  the  men,  to  finish  the  work  upon  this  boat  and  the  only 
other  boat  it  had  in  its  yard  for  repairs.  It  may  be  that  as  to  the 
other  boat'it  was  protected  by  a  clause  which  relieved  it  of  obligation 
in  the  event  of  a  strike  or  lockout.  The  law  is  well  settled  that,  where 
a  party  by  his  contract  creates  a  duty  or  charge  upon  himself,  he  is 
bound  to  make  good  notwithstanding  any  .accident  by  inevitabJe  ne- 
cessity, because  he  might  have  provided  against  it  by  his  contract 
School  Trustees,  etc.,  v.  Bennett,  supra. 

The  case  of  D.,  L.  &  W.  v.  Bowns,  58  N.  Y.  573,  cited  by  the  Dis- 
trict Judge,  does  not  help  the  appellee.  It  contained  a  provision  which 
relieved  the  company  from  responsibility  in  the  event  of  strike  or  lock- 
out, and  is  not  a  useful  authority  here. 

In  Smith,  etc.,  v.  Littlejohn,  supra,  the  contract  for  the  sale  of 
goods  to  be  shipped  from  a  foreign  port  fixed  no  time  for  the  shipment. 
It  was  held  that  it  must  be  made  within  a  reasonable  time,  and  what 
that  is  depends  upon  the  circumstances  of  the  particular  case,  such  as 
the  parties  may  be  supposed  to  have  contemplated  in  a  general  way 
in  making  the  contract,  and  the  burden  was  fixed  upon  the  seller  to 
show  compliance,  where  an  action  was  instituted  to  recover  damages 
for  the  buyer's  refusal  to  accept  and  pay  for  the  goods.  There  the 
court  said: 

"Thus  the  Jury  could  find  that  although  the  plalntltt  made  every  reasonabto 
effort  to  ship  the  coffee  promptly,  and  did  ship  it  at  the  first  opportunity  ft 
could  command,  nevertheless  the  delay  in  the  shipment  was  prolonged,  not 
because  of  the  conditions  and  clroumstancea  of  the  shipping  facilities  them- 
selves, but  because  of  the  plaintiff's  personal  inability  to  avail  itself  of  them. 
The  delay  was  therefore  unreasonable  as  to  the  defendant,  because  uncom- 
monly long,  and  made  so  by  the  conditions  peculiar  to  the  plaintiff,  and  not 
to  the  transportation  facilities.  This  personal  disadvantage  was  not  witWn 
the  contemplation  of  the  contract,  and  is  not  available  to  the  plaintiff  dtlier 
to  disprove  unreasonable  delay  or  to  excuse  It." 

In  Blackstone  v.  N.  Y.  &  Erie  R.  R.  Co.,  20  N.  Y.  46,  75  Am.  Dec 
372,  in  a  suit  for  dam^^es  on  account  of  nonfulfiUment  of  a  contract 
of  transportation  by  a  common  carrier,  it  was  held  that  a  railroad  cor- 
poration was  responsible  for  damages  resulting  from  a  delay  to  trans- 
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port  freight  in  the  usual  way,  which  was  catised  by  a  great  number 
of  its  servants  suddenly  and  wrongfully  refusing  to  work. 

Nor  do  I  consider  the  rule  of  the  state  courts  different  from  that  of 
the  federal  court.  This  subject  \yas  treated  in  an  able  opinion  by  Judge 
Sanborn  in  Empire  Transportation  Co.  v.  Phila.  &  R.  Coal  &  Iron  Co., 
77  Fed.  919,  23  C.  C.  A.  564,  35  I*.  R.  A.  623,  but  there  the  defendant 
wras  excused  because  there  wa.s  violence  and  interference  by  illegal 
xnethods.    Here  such  was  not  the  case. 

In  Brown  v.  Certain  Tons  of  Coal,  34  Fed.  914,  Judge  Severens, 
speaking  for  the  Circuit  Court  of  Appeals,  said : 

"It  was  therefore  a  i>art  of  this  contract  tbat  tbia  unloading  should  be  done 
wltbln  a  reasonable  time.  It  being  the  duty  of  the  consignee  to  unload  this 
frelgbt,  It  was  his  duty  to  provide  the  facilities  for  doing  so.  He  was  bonnd  to 
proinptltude  and  diligence.  The  measure  of  that  diligence  Is  to  be  estimated 
by  tbe  urgency  of  the  case,  by  the  circumstances  surrounding  the  parties,  by 
tlie  loss  and  damage  which  would  accrue  to  the  owner  of  valuable  vessels  by 
detention  during  ttie  earning  season  of  the  year;  and  the  circumstances  in 
this  case  required  that  the  consignee  should  exercise  promptitude  and  a  \s\fga 
degree  of  dlligmce  in  unloading  these  vessels." 

Hardship,  expense,  or  loss  to  the  party  performing  his  contract,  or 
anything  short  of  impossibility  of  performance,  will  not  excuse  a  breach 
of  the  contract.  In  my  opinion  there  has  been  a  breach  here  to  the 
damage  of  the  libelant,  and  it  should  have  a  decree  on  the  cross-libel. 


THE  TKANSFBK  NO.  17. 
(Oircnlt  Court  of  Appeals,  Second  Circuit.    Novonber  18,  1918.) 

No.  7. 

1.  Collision  «s»106 — Colusior  Ruixs — ^What  Governs. 

A  vessel  coming  out  of  her  slip  and  maneuvering  to  get  on  her  course, 
or  <Hie  maneuvering  to  get  into  her  slip,  is  not  on  any  course,  and  tbe 
steering  and  sailing  roles  do  not  apply,  but  article  27  of  the  Inland  Regu- 
lations (Comp.  St.  I  7901),  which  Is  the  special  circumstance  rule,  is  ap- 
plicable. 

2.  Collision.  «=»106— Lookout— Neckssitt. 

Where  the  master  of  a  tug,  which  was  maneuvering  to  push  its 
floats  up  tbe  river,  so  as  to  berth  them,  would  have  known  of  the  i>erilous 
situation  as  another  tug  was  maneuvering  in  the  vicinity,  if  proper  look- 
out was  kept,  the  first  tug  cannot  escape  liability  on  the  ground  that  the 
master  was  not  at  fault  for  not  sooner  discovering  the  situation. 
&.  Collision  «=9l06 — Vessel  at  Fault — litABiLirr. 

Libelant's  tug,  which  with  its  tow  attempted  to  squeeze  in  behind  the 
aXern.  of  a  second  tug,  which  was  attempting  to  push  her  floats  up  the 
river  so  as  to  berth  them,  etc.,  Aeltf  at  fault  for  the  collision,  and  the 
second  tug  also  was  at  fault  for  beginning  its  maneuver,  without  regard 
to  the  presence  of  libelant's  tug,  which  could  plainly  be  seen  if  lookout 
was  k^t 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Libel  by  the  Lehigh  Valley  Transportation  Company  against  the 
steam  tug  Transfer  No.  17,  her  engines,  etc.,  claimed  by  the  New  York, 

^sstTot  other  cases  see  same  topic  ft  KEY-NUUBER  In  aU  Ker-Numbered  Dlsests  *  Indez«» 
264F.-^3 
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New  Haven  &  Hartford  Railroad  Company.  There  was  a  decree 
dismissing  the  libel,  and  libelant  appeals.  Reversed,  with  directions 
to  reinstate  the  libel  and  enter  a  decree  for  half  damages  gainst 
the  steam  tug  Transfer  No.  17. 

Tbls  is  an  appeal  from  a  decree  dismissing  a  libel  ot  the  Ldiigfa  Valle; 
Transportation  Company,  as  owner  ot  the  tng  Geneva,  to  recover  dama^ 
sustained  by  the  Geneva  as  a  result  of  a  collision  which  occmred  od  July 
13,  1913,  in  the  North  Blver,  ofT  the  Lehigh  Valley  Terminal  at  Jersey  City,  it 
about  4:30  a.  m. 

The  llb€dant  is  a  corporation  organized  and  existing  under  the  laws  of  the 
state  of  New  Jersey,  and  it  is  conceded  that  the  Lehigh  Valley  Tiansportatioii 
Company  and  the  Lehigh  Valley  KaUroad  Company  are  one  and  the  same: 
the  BaQroad  Company  being  the  owner  of  the  Traniq)ortatlon  Company. 

An  answer  was  filed  by  the  New  York,  New  Haven  &  Hartford  Ballined 
Company,  as  claimant  ^f  the  steam  tng  Transfer  No.  17,  In  whldi  it  wu 
alleged  that  the  collisloa  and  damage  complained  of  were  not  caused  or  con- 
tributed to  by  any  fault  of  those  in  charge  of  Transfer  No.  17,  but  was  dn« 
wholly;  to  the  fault  and  negllg«ice  of  the  tug  Geneva. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (T.  Catesby  Jones, 
of  New  York  City,  of  counsel),  for  appellant. 
Charles  M.  Sheafe,  Jr.,  of  New  Yoric  City,  for  appellee. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges, 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
This  collision  occurred  in  daylight,  when  everything  was  in  plain  view, 
and  there  was  no  difficulty  in  seeing.  Daylight  collisions  do  not  occur 
without  fault  on  the  part  of  one,  and  sometimes  of  both,  vessels.  In 
the  present  case  the  IMstrict  Judge  has  found  that  the  Geneva  was  at 
fault,  but  that  Transfer  No.  17  was  not  at  fault,  and  on  that  account 
the  libel  was  dismissed. 

This  is  a  case  of  special  circumstances  under  article  27  of  the  In- 
land Regulations  (Act  June  7,  1897,  c.  4,  §  1,  30  Stat.  102  [Comp. 
St.  §  7901]),  whidi  is  found  in  the  margin.*  In  the  William  A.  Jam- 
ison, 241  Fed.  950,  154  C.  C.  A.  586,  this  court  declared  that  a  vessel 
coming  out  of  her  slip  and  maneuvering  to  get  on  her  course,  or  one 
maneuvering  to  get  into  her  sUp,  is  not  navigating  upon  any  course, 
and  the  steering  and  sailing  rules  do  not  a|^ly.  In  this  case  Transfer 
No.  17  was  maneuvering  to  get  her  floats  into  their  slip,  and  the  Ge- 
neva, which  had  just  come  out  of  a  slip,.was  floating  down  with  the  tide 
to  get  into  another  slip,  in  close  proximity,  but  had  not  actually  begun 
the  maneuver  of  entering  the  slip.  It  was  the  duty  of  each  of  these 
vessels  to  act  with  prudence.    And  the  question  is :    Did  they  do  it? 

[2,  3]  Transfer  No.  17,  with  car  float  No.  48  on  her  port  side  and 
car  float  No.  39  on  her  starboard  side,  arrived  at  the  Bridges  at  the 
Lehigh  Valley  Railroad  Terminal  at  Jersey  City  on  the  morning  of 
July  15th  at  about  1  o'clock.  She  found  the  Bridges  all  full,  and  lay 
outside  until  3  a.  m.,  when  she  was  ordered  to  put  the  floats  into 
Bridges  5  and  6,  respectively.    Two  unsuccessful  attempts  to  do  this 

1  "Article  27.  In  obeying  and  construing  these  rules  due  regard  shall  be 
bad  to  all  dangers  of  navigation  and  collision,  and  to  any  special  drcum- 
stances  which  may  render  a  departure  from  the  above  rules  necessary  in  order 
to  avoid  immediate  danger." 
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were  made,  and  the  time  from  3  o'clock  until  the  collision  occurred 
was  spent  in  getting  the  floats  into  position  for  entering  the  Bridges 
because  of  the  unusually  strong  ebb  tide.  At  about  4  o'clock  the 
Transfer  had  the  floats  in  a  position  where  the  tow  of  the  float  upon 
her  port  hand  was  against  the  outer  end  of  the  rack  between  Bridges 
5  and  6.  The  bow  of  the  outer  float  upon  the  starboard  side  was 
against  the  southerly  side  of  Pier  A,  or  close  to  it.  The  two  floats 
were  held  together  at  the  bow  by  a  line,  and  another  line  ran  from 
the  starboard  float  bow  to  Pier  A.  The  Transfer  was  backed  out 
from  between  the  two  floats,  and  had  her  bow  against  the  stem  of  the 
port  float,  in  order  to  push  the  floats  around  and  up  the  river,  with 
the  idea  that  the  floats  would  be  separated  by  letting  out  the  cross- 
Ijne  and  would  "split"  on  the  center  pin,  and  with  the  idea  of  shoving 
uie  two  floats  into  those  Bridges  when  they  reached  a  position  where 
they  could  be  forced  in.  The  floats  were  320  feet  long  and  lying  at 
an  angle  across  the  entrance  of  the  Bridges,  'fhere  was  a  float  in 
Bridge  No.  4,  which  was  234  feet  in  length,  and  the  floats  of  the  Trans- 
fer rested  against  the  ends  of  this  float  in  Bridge  No.  4,  and  the  latter 
float  projected  about  50  feet  beyond  the  end  of  the  rack  between 
Bridges  wi  and  5.  The  result  was  that  the  floats  of  the  Transfer  to 
a  considerable  extent  locked  the  entrance  to  Bridge  1. 

The  steain  tug  Geneva  had  taken  in  tow  on  her  port  side  on  this 
same  morning  and  at  about  4  o'clock  a  Lehigh  Valley  car  float  which 
she  was  to  put  into  Bridge  No.  1.  The  tug  had  come  out  of  the  Mor- 
ris Canal  Gap  which  was  north  of  where  Transfer  No.  17  was  lying. 
The  Geneva  backed  out  from  the  upper  side  of  Pier  A  into  the  river, 
and  got  her  float  upon  her  starboard  side,  and  the  tug  and  float  were 
on  a  line  substantially  up  and  down  the  river.  The  Geneva  then 
started  to  drop  down  with  the  tide,  there  being  a  very  strong 
ebb  tide.  The  captain  of  the  Geneva  testified  that  when  he  got  out 
into  the  river  and  swung  the  float  around  he  judged  he  was  about 
250  feet  from  the  end  of  the  pier  and  that  he  was  out  far  enough  to 
clear  the  floats  by  100  feet,  if  not  more,  if  Transfer  No.  17  had  re- 
mained at  rest.  Before  he  came  out  from  Pier  A  he  knew  of  the  po- 
sition of  Transfer  No.  17.  After  he  got  out  into  the  river  and  was 
drifting  down  he  says  Transfer  No.  1/  started  to  push  her  floats  up 
the  river  and  that  the  out-river  end  of  the  float  swung  up  in  an  arc 
of  a  circle.  He  cldmed  that  he  immediately  blew  an  alarm  and  start- 
ed his  engine  at  once  straight  ahead,  "hooked  up  to  try  to  get  away 
from  him  (Transfer  No.  17),  to  get  further  up  the  river."  Prior  to 
this  attempt  of  Transfer  No.  17  to  push  her  floats  up  the  river  the. 
Geneva  evidently  intended  to  drop  down  and  pass  as  close  behind  the 
stem  of  the  New  Haven  floats  as  might  be,  and  then  attempt  to  shove 
her  own  float  up  and  into  Bridge  1.  But  in  carrying  out  such  a  ma- 
neuver the  duty  was  clearly  upon  the  Geneva  not  to  attempt  to  squeeze 
in  behind  the  stem  of  Transfer  No.  17  by  a  slight  margin  of  safety 
and  without  indicating  her  navigation  and  making  known  that  she 
desired  the  Transfer  to  remain  still  until  she  had  passed.  And  as  a 
matter  of  fact  there  was  nothing  in  the  river  which  would  have  pre- 
vented the  Geneva  from  going  out  a  little  further  into  the  stream 
instead  of  trying  to  pass  under  the  stem  of  the  Transfer  and  in  such 
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close  prontmty  thereto.  If  the  Transfer  had  remained  statknai;, 
it  is  by  no  means  certain  that  the  Geneva  conld  have  succeeded  in 
the  maneuver  she  contemplated.  Some  of  the  witnesses  testified  that 
the  Geneva  could  not  have  accomplished  it  on  an  ebb  tide,  as  she  was 
a  small  boat,  and  did  not  have  sufficient  power  to  accomi^ish  sudi  a 
result  The  captain  of  the  Geneva,  before  he  came  out  of  his  slip, 
had  seen  Transfer  No.  17  maneuvering  tmsuccessfully  to  bridge  her 
floats,  and  after  he  got  out  into  the  river  he  looked  again  at  her,  and 
saw  she  was  at  right  angles  on  the  stem  of  the  float  He  admitted  that 
he  did  not  observe  the  movements  the  Transfer  was  about  to  make,  and 
that  he  acted  without  any  reference  to  those  movements.  In  so  doii^ 
he  certainly  did  not  act  with  the  prudence  the  law  required,  and  the 
liability  of  the  Geneva  is  undoubted. 

The  court,  however,  does  not  agree  with  the  District  Judge  in  his 
conclusion  that  no  blame  can  be  attached  to  Transfer  No.  17.  If  the 
Geneva  started  down  the  river  after  No.  17  had  begun  to  shove  her 
floats  up,  as  the  District  Judge  has  found,  there  would  be  a  great 
deal  to  be  said  in  favor  of  his  exoneration  of  No.  17 ;  but  as  we  read 
the  evidence  it  has  convinced  us  that  the  Transfer  began  to  shove  after 
the  Geneva  started  drifting  down  the  river.  The  master  of  the  Lu- 
zerne,^ who  witnessed  the  collision,  testified  that  after  he  saw  the  Ge- 
neva in  the  river,  and  drifting  down  with  the  tide.  Transfer  No.  17 
started  shoving  the  floats  up,  and  that  they  were  shoved  quite  a  distance 
before  the  Geneva  blew  her  alarm,  which  the  New  Haven  tug  an- 
swered. He  was  asked  whether  the  New  Haven  tug  (Transfer  No. 
17)  stopped  after  the  alarm  was  blown,  and  he  was  very  positive  she 
did  not.  He  formed  his  opinion  from  the  action  of  the  water  from  the 
tugboat  and  from  the  bells,  which  he  could  hear  being  rung  from  the 
pilot  house  of  the  tug.  The  master  of  No.  17  testified  that  he  saw 
the  Geneva  when  he  started  to  push  the  floats  in,  and  that  she  was 
then  out  in  the  river  drof^ing  back.  At  a  subsequent  time  he  was 
asked  whether  he  had  gotten  under  way  when  he  first  saw  the  Ge- 
neva, and  he  replied,  "Just  starting  to  shove  the  floats  up  when  I  saw 
her."  Afterwards  he  said  he  did  not  see  her  before  he  started  to  move 
the  floats.  "I  had  started  to  move  the  floats  when  I  first  saw  her." 
When  he  started  to  push  the  floats  int(i  the  river,  it  was  necessary  for 
him  to  swing  between  four  and  six  points  of  the  compass,  and  he 
was  asked  whether,  before  he  started  a  maneuver  of  that  sort,  be 
would  count  himself  a  prudent  man  unless  he  looked  to  see  what 
other  boats  there  were  in  the  river.  He  replied,  "Well,  it  probaHy 
would  be  imprudent  if  I  didn't  look."  He  claimed,  however,  that  he  did 
look,  and  was  asked,  "How  is  it  that  you  didn't  see  her  when  you 
first  started  out?"  To  this  he  replied,  "Well,  I  don't  know."  After- 
wards he  was  asked  how  long  he  had  been  shoving  on  his  floats  when 
he  first  saw  the  Geneva.  His  reply  was,  "A  very  short  interval  of  time, 
possibly  10  or  15  seconds."  The  Geneva  must  have  been  in  plain  view 
when  'Transfer  No.  17  began  the  maneuver  which  resulted  in  this  col- 
lision. If  the  captain  of  No.  17  did  not  discover  her  before  he  com- 
menced the  maneuver,  it  must  have  been  because  he  did  not  lode,  and 
if  he  began  it  without  looking  he  was  at  fault.  He  was  in  like  man- 
ner at  fault  if  he  began  his  maneuver,  as  we  think  he  did,  after  &e 
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Oeneva  was  out  in  tiie  river  and  dropping  down  with  the  tide.  If 
it  could  possibly  be  claimed  that  the  master  of  No.  17  was  not  at 
fault  for  not  sooner  discovering  the  situation,  the  answer  must  be 
that  the  Transfer  was  at  fault  because  of  the  absence  of  a  lookout 
to  give  warning  seasonably  of  the  close  proximity  of  the  Geneva. 
Wolcott  V.  Union  Ferry  Co.  of  New  York  &  Brooklyn,  225  Fed.  40, 
140  C.  C.  A.  366;  The  William  A.  Jamison,  supra.  In  any  view  it 
is  possible  to  take,  it  seems  to  us  that  there  was  a  lack  of  prudence 
as  well  on  the  part  of  Transfer  No.  17  as  on  the  part  of  the  Geneva. 
The  decree  dismissing  the  libel  is  reversed,  and  the  court  below  is 
directed  to  rdnstate  the  libel  and  enter  a  decree  for  half  duaagts 
against  the  steam  tug  Transfer  No.  17. 


In  re  WEIDENFBLD, 
(CHrcnit  Ooart  of  Appeals,  Second  Ciicuit    November  13,  1918.) 

No.  87. 

1.  BAiTKsrpTCT  «=)236 — Examination — Estatb  in  Pbooess  of  Administra- 

tion. 

The  estate  of  an  alleged  bankrupt  la  in  process  of  administration  from 
the  time  of  tbe  tiling  of  tlie  petition,  and  hence,  though  adjudication  bad 
not  been  liad,  an  order  for  the  examination  of  the  bankrupt's  wife,  purgii- 
ant  to  Bankruptcy  Act,  g  21a  (Comp.  St.  i  9605),  was  warranted;  it  ap- 
pearing that  the  bankrupt  by  his  dilatory  tactics  had  delayed  adjudica- 
tion more  than  one  year. 

2.  Bankbuptct  «=>443 — Petition  to  Revise — Pabtt  a  Inxebkst. 

An  alleged  bankrupt  is  not  a  party  aggrieved,  within  Bankruptcy  Act 
I  24b  (Comp.  St.  {  9608),  by  an  order  for  the  examination  of  his  wife,  and 
be  cannot  maintain  a  petition  to  revise  the  same. 
8.  Bankbttptct   $e»234,   443 — Examination    of    Witnesses — Discketion   of 

COUBT. 

An  order,  under  Bankruptcy  Act,  g  21a  (Comp.  St'g  9605),  for  the  ex- 
amination of  witnesses  is  a  discretionary  order,  and  as  such  is  not  review- 
aide  upon  tile  application  even  of  the  party  aggrieved,  except  for  an  abuse 
of  discretion.  - 
4.  Bankbttptct  «=>234 — ESxauination  of  WIitnessks — ^Abuse  or  Dibcbetion. 

In  Involuntary  proceedings,  an  order  under  Bankruptcy  Act,  {  21a 
(Comp.  St  S  9606),  for  the  exanilnati<«  of  the  bankrupt's  wife  as  a  wit- 
ness, held  not  an  abuse  of  the  court's  discretion. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York, 

In  the  matter  of  Camille  Weidenfeld,  alleged  bankrupt.  Petition 
by  the  alleged  bankrupt  to  revise  an  order  of  the  District  Court  de- 
nying the  bankrupt's  application  for  an  order  directing  that  the  ref- 
eree or  special  master  should  determine  for  the  information  of  the 
court  whether  a  motion  for  the  examination  of  the  bankrupt's  wife, 
which  had  been  granted,  was  made  in  good  faith.    Order  affirmed. 

Herman  J.  Witte,  of  New  York  City,  for  alleged  bankrupt. 
Otto  B.  Schmidt,  of  New  York  City  (Marshall  S.  Hagar,  of  New 
Yoric  City,  of  counsel),  for  creditor  Fischer. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

^ssFoT  oUier  case*  we  lame  topic  a  KBY-NOMBER  in  all  Key-Numbared  Dlgeata  A  Indexaa 
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ROGERS,  Circuit  Judge.  It  appears  that  an  involuntary  petition 
in  bankruptcy  was  filed  against  the  alleged  bankrupt  on  May  12,  191". 
The  alleged  bankrupt  appeared  and  filed  his  answer,  and  denied  the 
allegations  of  the  petition,  and  up  to  the  present  time  no  adjudication 
has  been  had ;  the  trial  of  the  issue  having  been  repeatedly  adjourned 
at  his  request.  It  appears,  therefore,  that  for  more  than  17  months 
the  creditors  of  this  alleged  bankrupt  have  been  prevented  from  pros- 
ecuting or  in  any  way  endeavoring  to  collect  their  claims. 

In  July,  1917,  one  Bessie  C.  Rscher,  a  creditor  with  claims  against 
the  alleged  bankrupt  aggravating  upwards  of  $14,000,  and  who  had 
been  unable  to  prosecute  her  claims  by  reason  of  the  pending  bank- 
ruptcy proceedings,  made  an  application  for  the  examination  of  the 
alleged  bankrupt,  his  wife,  Katherine  C.  Weidenfeld,  and  other?, 
pursuant  to  section  21a  of  the  Bankruptcy  Act  (Act  July  1,  18^, 
c.  541,  30  Stat.  551  [Comp.  St.  §  9605]),  which  may  be  found  in  the 
margin.^ 

The  application  to  examine  the  alleged  bankrupt  was  granted.  The 
application  to  examine  his  wife  was  reserved  subject  to  a  renewal  of 
the  application.  The  alleged  bankrupt  having-  been  examined,  the 
application  was  renewed  in  December,  1917,  for  leave  to  issue  a  sub- 
poena for  the  examination  of  his  wife,  and  after  due  consideration  the 
motion  was  granted  on  January  19,  1918,  and  an  order  to  that  efiFect 
was  entered.  That  order,  upon  motion  of  the  alleged  bankrupt, 
arid  not  upon  the  motion  of  his  wife,  was  resettled,  and,  as  reset- 
tled, was  entered  in  the  clerk's  office  on  May  16,  1918.  No  appli- 
cation to  review  that  order  has  ever  been  made  by  the  wife. 

Thereafter,  and  after  the  time  to  appeal  or  to  revise  the  order  of 
May  16th  under  section  24b  of  the  act  (Comp.  St.  §  9608),  which  is 
found  in  the  mat^n,*  had  expired,  the  alleged  bankrupt  again,  and 
not  his  wife,  sought  to  obtain  an  order  directing  that  a  referee  or 
special  master  should  hear  and  determine  for  the  information  of  the 
court  whether  the  motion  which  had  been  made  and  granted  for  the 
examination  of  the  wife  was  made  in  good  faith.  This  application 
was  denied  on  June  3,  1918,  and  on  June  10,  1918,  an  order  to  that 
effect  was  entered;  so  that  the  petition  to  revise  is  to  review  this 
order  of  June  10th,  and  the  petitioner  is  the  alleged  bankrupt,  and 
not  the  wife,  who  is  the  witness  to  be  examined. 

The  petitioner  asks  this  court  to  declare  the  order  erroneous,  on 
the  ground  that  the  court  before  adjudication  cannot  inquire  into 

1  "Evidence. — a  A  court  of  bankruptcy  may,  upon  application  of  any  officer 
bankrupt,  or  creditor,  by  order  require  any  designated  person,  Inclndlng  the 
bankrupt  and  Ms  wife,  to  appear  In  court  or  before  a  referee  or  the  judge  of 
any  State  court,  to  be  examined  concerning  the  acts,  conduct,  or  .property  of 
a  bankrupt  whose  estate  Is  in  process  of  adndnlstration  under  this  act: 
Provided,  that  the  wife  may  be  examined  only  touching  business  transacted  b; 
her  or  to  which  she  is  a  party,  and  to  determine  the  fact  whether  she  bas 
transacted  or  been  a  party  to  any  business  of  the  bankrupt." 

«  "The  several  Circuit  Courts  of  Appeal  shall  have  Jurisdiction  in  eqnitr. 
either  interlocutory  or  final,  to  superintend  and  revise  In  matter  of  law  the 
proceedings  of  the  several  inferior  courts  of  bankruptcy  within  their  Ju^lsdi^ 
tlon.  Such  power  shall  be  exercised  on  due  notice  and  petition  by  any  pert; 
aggrieved." 
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matters  pertaining  to  the  bankrupt's  business,  and  had  no  right  to 
znake  the  order  ol  April  10,  1918,  and  that  it  also  exceeded  its  juris- 
diction by  denying  the  petitioner's  motion  by  the  order  filed  on  June 
10th,  refusing  to  vacate  the  order  of  AP"l  10th. 

[1]  Section  21a  of  the  Bankruptcy  Act,  heretofore  cited,  author- 
izes the  bankruptcy  court  upon  the  application  of  any  creditor  to  re- 
quire any  designated  person  including  the  bankrupt's  wife  to  submit 
to  an  examination  concerning  the  acts,  conduct  or  property  of  a  bank- 
rupt "whose  estate  is  in  process  of  administration"  under  the  act. 
That  Bessie  C.  Fischer,  who  made  the  ^plication  in  this  case,  is  a 
creditor,  is  not  denied. 

There  has  been  a  very  decided  difference  of  opinion  in  the  courts 
as  to  when  an  estate  "is  in  process  of  administration"  under  the  act. 
But  in  1914  the  Supreme  Court  settled  the  matter  in  Cameron  v. 
United  States,  231  U.  S.  710,  717,  34  Sup.  Ct  244,  58  L.  Ed.  448. 
It  declared,  as  we  understand  the  decision,  that  the  estate  is  in  pro- 
cess of  administration  from  the  filing  of  the  petition  in  bankruptcy; 
that  being  the  time  when  the  property  of  the  allied  bankrupt  passes 
in  custodia  legis.  It  is  not  material  whether  there  has  yet  been  an  ad- 
judication, or  whether  a  receiver  has  yet  been  appointed;  and  it  is 
not  material  whether  the  proceeding  is  in  a  voluntary  or  involuntary 
bankruptcy.  The  filing  of  the  petition  prevents  any  creditor  from 
attaching  the  estate,  and  it  is  intolerable  that  a  creditor  should  be  left 
in  the  position  in  which  this  creditor  finds  herself  for  a  period  of  a 
year  and  a  half,  with  nothing  determined  as  to  her  rights  in  the  estate. 
The  object  of  such  an  examination  as  is  here  proposed  is  tb  enable 
the  court  to  discover  the  extent  and  whereabouts  of  the  alleged  bank- 
rupt's estate,  and  to  come  into  possession  of  it,  in  order  that  the  rights 
of  creditors  may  be  preserved.  The  importance  of  an  early  examina- 
tion in  such  cases  has  been  more  than  once  emphasized  by  the  courts. 
In  Cameron  v.  United  States,  231  U.  S.  710,  34  Sup.  Ct.  244,  58  U 
Ed.  448,  the  Supreme  Court,  in  commenting  upon  the  necessity  of  an 
early  examination  to  ascertain  the  extent  and  whereabouts  of  the 
estate,  said: 

"If  sndi  examination  Is  postponed  until  after  adjudication,  wliich  may  not 
take  place  for  at  least  20  days,  wltbln  wbldi  the  bankrupt  In  Involuntary 
bankruptcy  is  given  leave  to  appear  and  plead,  the  estate  may  be  concealed 
and  disposed  of  and  the  purpose  of  the  act  to  hold  it  and  to  distribute  it  for 
the  benefit  of  creditors  defeated." 

In  the  case  of  In  re  Fleischer  (D.  C.)  151  Fed.  81,  83  (1907),  Judge 
Hough,  then  a  District  Judge,  in  referring  to  the  necessity  of  prompt 
action  in  this  class  of  cases  said: 

"The  desirability  and  Importance  of  promptly  conducting  an  investigatloa 
Into  the  affairs  of  any  person  petitioned  into  the  bankruptcy  court  has  been 
too  often  shown  to  be  open  to  doubt  To  wait  untU  adjudication  to  ascertain 
from  the  bankrupt's  own  lips  the  situs  of  bis  property  and  his  own  e.xplana- 
tlons  of  the  situation  in  which  the  creditors  find  themselves  is  in  many  cases 
giving  to  those  guilty  of  fraud  Just  the  necessary  time  to  permit  the  fraud  to 
be  consummated  and  tlie  fruits  thereof  secured.  In  my  opinion  it  is  not  too 
much  to  say  that  a  skillful  and  vigorous  use  of  early  examinations  of  in- 
voluntary bankrupts  is  the  one  thing  which  enables  creditors  to  prevent  this 
statute  being  easily  turned  into  a  shield  for  dishonesty  and  a  potent  aid  to 
fraud." 
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[2]  The  petitioning  creditor  is  clearly  entitled  to  the  order  whvii 
has  been  entered.  The  alleged  bankrupt  has  no  standing  in  this  court 
to  complain  of  the  order;  he  not  being  the  party  aggrijeved  within 
the  meaning  of  section  24b. 

[3,4]  We  may  add  that  in  any  event  the  order  sought  to  be  re- 
viewed is  a  discretionary  order,  and  as  such  would  not  be  reviewable 
upon  the  application  even  of  a  person  aggrieved,  except  for  an  abase 
of  discretion,  and  no  abuse  of  discretion  in  the  making  of  the  o-dcr 
is  shown. 

In  conclusion  it  must  be  said  that  the  petition  to  revise  which  die  al- 
leged bankrupt  has  brought  indicates  what  his  policy  has  been  through- 
out. He  has  sought  to  delay  and  to  obstruct  the  orderly  and  proper 
administration  of  the  bankruptcy  court.  The  examination  of  his  wife 
should  take  place  at  the  earliest  practicable  time,  and  an  end  be  put 
to  the  obstructive  tactics  which  have  been  employed  to  hinder  and 
delay  creditors  contrary  to  the  intent  of  the  Bankruptcy  Act. 

The  petition  to  revise  is  dismissed,  with  costs. 


UEfflGH  VALLBX  B.  CO.  ▼.  NORMIMl. 
(Clrcalt  Court  of  Appeals,  Second  Circolt.   November  IS,  191&) 

No.  18. 

1.  CoioiEBCx  4=327(6) — "Intebstate  Cokmbbcx" — Railboadb. 

A  bmkeman,  employed  by  a  railroad  company  engaged  In  Interstate 
commerce,  is  himself  engaged  in  interstate  commerce,  while  working  on 
a  train  carrying  goods  def>tlned  for  points  outside  of  the  state. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Ftrst  and 
Second  Series,  Interstate  Oommerce.] 

2.  Appeai,  and  Bkbob  «=»10S2<1) — StrsMissioN  of  Ibsuss  to  Jubt — ^Imfbofu- 

XT7. 

Where  two  issues  of  negligence  were  submitted  to  the  Jury,  and  tlie 
verdict  was  general,  a  new  trial  should  be  granted,  if  either  was  Im- 
properly submitted. 

3.  Masteb  and  Sebvant  «=>137(3) — Injubies  to  Sebvaivt — Sighais. 

In  an  action  by  a  railroad  brakeman,  who  was  thrown  from  a  car  oo 
which  he  was  standing  to  give  signals  during  switch  maneuvers,  hM, 
that  the  failure  of  the  engineer  to  give  notice  of  bis  intoitlon  to  back 
the  train  was  immaterial. 

4.  Appeal  and  Erbob  €=>262(1) — Rxvncw — Exceptions. 

Where  the  defendant  railroad  company  did  not  except  to  the  lji^>roper 
submission  of  an  Issue  of  negligence,  held,  that  it  cannot  take  adTantage 
of  the  matter  on  writ  of  error. 

5.  Masteb  and  Sebvant  4=3286(30) — Injubies  to  Sebvant— NBOuaBiroa— 

Jubt  Question. 

In  an  action  by  a  railroad  brakeman,  who  was  thrown  from  a  car  oa 
which  he  was  standing  to  give  signals  for  switching,  evidence  heid  safli- 
dent  to  carry  to  the  Jury  the  question  whether  the  engineer  was  negll- 
gent  in  backing  the  train  with  unnecessary  violence^  and  to  sustain  i 
verdict  against  the  company. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

4s»For  othar  cues  see  aame  topic  A  KEY-NUMBBR  In  all  Ker-Nomlxrad  Digest*  a  lodezM 
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Action  by  Frank  L.  Normile  against,  the  Lehigh  Valley  Railroad 
Company.  There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Cobb,  Cobb,  McAllister,  Feinberg  &  Heath,  of  Ithaca,  N.  Y.  (Riley 
H.  Heath,  of  Ithaca,  N,  Y.,  of  counsel),  for  plaintiff  in  error. 
Dorr  &  Seubert,  of  Syracuse,  N.  Y.,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  [1]  The  defendant  below,  a  railroad 
corporation,  was  engaged  in  interstate  ccxiunerce.  On  the  28th  of 
November,  1916,  plamtiff  below,  an  employe  of  the  defendant  below, 
■wzs  working  as  a  brakeman  upon  a  train  of  30  cars  in  the  east-bound 
yards  of  the  defendant  below  at  Sayre,  Pa.  This  train  carried  com- 
merce and  was  destined  for  a  point  outside  of  the  state  of  Pennsyl- 
vania, and  was  therefore  engaged  in  interstate  commerce,  as  was  tfie 
plaintiff  below  at  the  time  of  his  injury.  In  its  yard,  the  defendant 
below  maintained  sidings  which  diverged  from  the  lead  or  leader 
track.  They  were  numbered  upon  the  drawing  in  evidence  from 
2  to  28,  among  which  are  sidings  16  and  18.  Plaintiff  below  was  di- 
rected to  his  work  on  this  train  at  about  6  o'clock  in  the  evening,  and 
between  that  time  and  up  to  7:30,  the  hour  of  his  accident,  helped 
in  various  movements  in  the  making  up  of  the  train.  When  com- 
pleted, the  train  consisted  of  an  engine,  30  cars,  and  a  caboose.  As 
thus  made  up,  the  plaintiff  below  was  a  member  of  the  crew  which, 
it  was  intended,  should  move  the  train  from  siding  16  south  to  Cox- 
ton,  Pa.,  and  points  outside  the  state. 

At  the  time  of  the  injury  to  the  plaintiff  below,  the  train  was  en- 
gaged in  the  doubling-over  movement  from  siding  16  to  siding  18. 
Plaintiff  bdow  took  a  position,  for  the  purpose  of  signaling,  on  the 
second  or  third  car  from  the  rear  end  of  the  30  cars,  abisut  7  or  8  feet 
from  the  head  end  of  his  car,  and  from  this  position  he  was  later 
thrown  and  sustained  very  serious  injuries.  From  here  the  train 
started  out  of  siding  16  onto  the  lead  track  at  a  speed  of  about  8 
miles  per  hour,  to  a  point  about  128  feet  beyond  siding  16,  and  then 
came  to  a  full  stop,  pursuant  to  signals  transmitted  from  the  con- 
ductor, who  was  stationed  on  the  ground,  to  the  plaintiff  below,  and 
in  turn  by  him  to  the  head  brakeman,  who  was  on  the  seventh  or 
eighth  car  from  the  engine.  The  conductor  immediately  gave  plain- 
tiff below  a  slow  back-up  signal,  which  he  transmitted  to  the  head 
brakeman  with  his  lantern,  who  passed  it  on  to  the  engineer.  This 
was  responded  to  by  backing  up,  which  plaintiff  below  says  he  felt 
through  a  slight  backward  move  of  the  car  under  him.  The  engineer 
then  moved  the  train  forward  without  any  signal,  and  the  car  on 
which  the  plaintiff  below  was  standing  moved  forward  through  a 
space  of  about  15  feet,  then  without  signal  the  movement  was  re- 
versed, the  engine  backed,  forced  the  cars  between  the  plaintiff  below 
and  the  engine  back  against  the  car  he  was  standing  on,  which,  at 
the  time,  he  says,  was  still  in  forward  motion,  with  great  force  and  vio- 
lence, resulting  in  the  plaintiff  below  being  thrown  forward  through  a 
space  of  7  or  8  feet,  and  he  fell  between  his  car  and  the  next  one.    Just 
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prior  to  this  last  movement,,  which  resulted  in  his  fall,  plaintiff  be- 
low stood  in  a  positicMi  braced  with  feet  apart  and  toes  pointxd  out- 
ward, which  is  described  as  the  usual  ani  customary  position  for 
trainmen  to  take  on  the  top  of  moving  cars  under  similar  circum- 
stances. 

[2]  The  court  below  left  two  questions  to  the  jury  with  reference 
to  the  liability  of  the  defendant  below:  First,  whether  the  engineer 
negligently  failed  to  give  a  whistle  signal  before  he  began  to  bade 
the  train,  as  he  was  required  either  by  a  rule  or  by  the  practice  of  die 
company  to  do,  for  the  purpose  of  giving  notice  of  his  intention: 
second,  whether  he  negligently  backed  the  train  with  such  unneces- 
sary violence  as  to  cause  the  injury  to  the  plaintiff  below.  No  one 
can  say  whether  the  jury  arrived  at  their  verdict  in  favor  of  the  plain- 
tiff below  on  both  these  grounds,  or  one  of  them,  or,  if  so,  upon  whidi. 
Therefore,  if  either  was  improperly  submitted,  there  should  be  a  new 
trial. 

[3,  4]  The  plaintiff  below  testified  that  he  knew  the  engineer,  after 
going  ahead  to  take  up  the  slack  between  the  cars,  was  going  to  back, 
and,  of  course,  he  was  further  advised  of  this  fact  by  the  bumping 
of  each  car  between  his  and  the  engine  until  his  own  car  was  reached. 
Therefore  the  failure  to  give  a  signal  to  that  effect  was  absolutrfy  im- 
material. If  given,  it  would  not  have  informed  him  of  anything  more 
than  he  already  knew.  If  the  engineer  was  negligent  in  this  respect. 
his  negligence  did  not  contribute  in  any  way  to  the  accident,  and  the 
question  should  not  have  been  submitted  to  the  jury  as  a  reason  for 
holding  the  defendant  below  liable  to  the  plaintiff  below.  But  as 
this  point  was  not  presented  to  the  court  below,  and  no  exception  was 
taken  to  cover  it,  it  is  not  helpful  to  defendant  below  here. 

[6]  The  defendant  below  disputed  the  severity  of  the  violence 
caused  by  the  abrupt  stepping  of  the  car  the  plaintiff  below  stood  on, 
and  the  reversing  of  its  movement ;  but  the  evidence  as  to  this  raised 
a  question  for  me  jury  as  to  whether  or  not  there  was  an  unusual 
and  violent  movement  such  that  an  ordinary  prudent  engineer  would 
not  have  caused  in  the  exercise  of  ordinary  care  and  caution.  Texas 
&  Pacific  Ry.  Co.  v.  Behymer,  189  U.  S.  468,  23  Sup.  Ct.  622,  47  L.  Ed. 
905;  Curran  v.  Lake  Champlain  Co.,  211  N.  Y.  60,  105  N.  E.  105: 
Breed  v.  Lehigh  Valley  Co.,  131  App.  Div.  492,  115  N.  Y.  Supp.  1019. 

We  believe  the  court  below  correctly  submitted  the  issue  of  fact 
to  the  jury  as  to  whether  or  not  the  engineer  negligently  backed  the 
train  with  such  unnecessary  violence  as  to  cause  the  injury.  Consid- 
ering these  facts,  the  length  of  the  train,  the  position  of  the  ^aintiff 
below  near  the  rear  end  thereof,  and  that  the  train  was  in  forvrard 
movement  when  suddenly  reversed,  and  a  violent  movement  back- 
ward was  indulged  in,  not  in  response  to  any  signal  from  any  mem- 
ber of  the  crew,  but  for  reasons  known  only  to  the  engineer,  tiie  jury 
could  predicate  negligence  thereon. 

The  fact  that  there  was  a  forward  movement  and  then  a  sudden 
reverse,  with  growing  momentum,  produced  by  the  force  of  each  car 
(some  25  or  more  in  number)  striking  the  other,  would  cause  the  car 
on  which  the  plaintiff  below  was  standing  to  be  bumped  backward 
with  a  very  unusual  and  dangerous  blow. 
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The  court  properly  submitted  the  question  of  contributory  n^li- 
gence  to  the  jury,  as  it  did  also  the  question  of  assumption  of  risk. 
For  all  that  appears,  the  jury  may  have  charged  the  plaintiff  below 
•with  some  contributory  negligence,  for  the  verdict  is  a  small  one, 
$5,000  for  the  loss  of  his  arm. 

We  find  no  error,  to  which  exception  has  been  taken,  which  war- 
rants a  reversal. 

Judgment  affirmed. 


GREAT  NORTHERN  RT.  CO.  ▼.  JOHNSON. 

(Clradt  Court  of  Appeals,  Eightb  Circuit.    October  28^  1918.) 

No.  5130. 

1.  Marbiaob  4salS — CoMHON-LiAw  Massiaoe — RECooRmon. 

Minnesota  recognizes  common-law  marriages. 

2.  Marbiaok  ^=>3 — What  Law  Gotebns. 

Where  a  man  sent  a  woman  residing  In  Missouri  a  written  contract, 
signed  by  Mm,  stating  that  the  parties  would  henceforth  be  huslmnd  and 
.^    wife  and  so  conduct  themselves,  the  laws  of  Missouri,  where  the  woman 
accepted  the  contractual  offer,  govern. 

5.  Mabbiaoe  €=»13 — CoMUON-IiAW  Marbiage — RBooaNmoN. 

Missouri  recognizes  and  enforces  common-law  marriages  (Kev.  St.  Mo. 
1900,  {  8279) ;    the  rule  b^ng  that  marriage  is  a  dvU  contract,  possess- 
ing In  its  creation  in  preesentl  the  elements,  and  only  the  elements,  attach- 
ing to  any  contract. 
4.  Mabbiaoe  9=>20(1) — Oomuon-Liaw   Mabriaok — Cbeatioh. 

In  Missouri,  mutual  assent  to  the  present  Institution  of  the  status  of 
matrimony  is  sufficient  to  estaUlsIi  a  valid  common-law  marriage ;  so  the 
marriage  may  be  established  where  a  nonresident  duly  executed  an  agree- 
ment that  he  and  a  woman  residing  in  Missouri  should  henceforth  become 
husband  and  wife,  and  she  accepted  the  offer. 

6.  Mabbiaoe  9=>3 — States. 

The  question  whether  the  parties  must  be  together,  or  within  the 
same  Jurisdiction,  at  the  time  of  celebrating  a  marriage,  is  tor  the  states, 
except  in  the  District  of  Columbia  and  the  territories. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota ;  Charles  F.  Amidon,  Judge. 

Action  by  E.  H.  Johnson,  as  administrator,  etc.,  against  the  Great 
Northern  Railway  Company.  There  was  a  judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

M.  I/.  Countryman,  of  St.  Paul,  Minn.,  and  C.  J.  Murphy,  of  Grand 
Forks,  N.  D.  (T.  A,  Toner,  of  Grand  Forks,  N.  D.,  on  the  brief),  for 
plaintiff  in  error. 

L.  J.  Palda,  of  Minot,  N.  D.,  for  defendant  in  error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

STONE,  Circuit  Judge.  Writ  of  error  from  judgment  for  damages 
on  account  of  personal  injur}'  death  claim  brought  by  wife. 

The  plaintiff  foimded  her  right  of  recovery  upon  the  claim  that  she 

^=>For  oUieT  cams  see  mine  topic  ft  KEY-NUMBBR  In  >U  Key-Numbered  Dlgeeta  A  Indexea 
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was  the  wife  of  deceased  through  a  common-law  marriage.  Plaintiff 
based  the  marriage  upon  a  written  contract  sent  from  Minnesota,  where 
deceased  then  was  and  continued  for  some  time  afterwards,  to  her  io 
Missouri,  where  she  resided  and  was  employed.  Her  testimony  was 
that  upon  receipt  of  the  duplicate  papers,  which  had  been  signed  by 
deceased,  she  signed  them  and  returned  one  to  him.  The  contract  in 
question  was  Esdiibit  C  in  this  case  and  was  as  follows : 

"St  Paul,  Minn.,  Mardi  10,  ISia 

"It  Is  hereby  agreed,  by  and  between  B.  R.  Spiers  and  Mayme  Woodali, 
from  this  date  henceforth  to  be  hosband  and  wife,  and  from  this  date  benoe- 
forth  to  conduct  ourselveB  towards  each  other  as  husband  and  wife,  the  said 
E.  R.  Spiers  to  contribute  to  the  support  and  maintenance  of  the  said  Majme 
Woodali  as  her  husband,  and  the  said  Mayme  Woodall  to  ooodnct  bera^ 
towards  the  said  E.  B.  Spiers  as  a  dutiful  wife. 

"[Signed]    E.   R.  Spins. 

"Mayme    Woodali." 

The  contentions  of  plaintiff  in  error  are  concisely  stated  in  a  portion 
of  the  printed  argument  as  follows : 

"  *  •  •  Claimant  has  testified  In  the  case  at  bar  that  she  Intended  at 
the  time  of  executing  Ebchiblt  O  to  then  become  the  wife  of  decedent.  If  tlilf 
statement  of  hers  must  be  believed,  and  the  law  does  not  require  the  parties 
to  agree  In  the  presence  of  each  other,  then  we  concede  that  the  finding  of 
marriage  in  this  case  must  be  sustained." 

[1-3]  The  state  of  Minnesota  recognizes  common-law  marriages, 
but  the  contract  is  governed  by  the  laws  of  the  state  of  Missouri, 
where  acceptance  by  plaintiff  of  the  contractual  offer  made  by  deceased 
occurred.  That  state  recognizes  and  enforces  common-law  marriages. 
R.  S.  Mo.  1909,  §  8279;  Dyer  v.  Brannock,  66  Mo.  391,  27  Am.  Rep. 
359;  State  v.  Bittick,  103  Mo.  183,  15  S.  W.  325,  11  h.  R.  A.  587, 
23  Am.  St.  Rep.  869;  State  v.  Cooper,  103  Mo.  266,  15  S.  W.  327; 
Banks  v.  Galbraith,  149  Mo.  529,  51  S.  W.  105 ;  Topper  v.  Perry,  197 
Mo.  531,  95  S.  W.  203,  114  Am.  St.  Rep.  777;  Bishop  v.  Investment 
Co.,  229  Mo.  699,  129  S.  W.  668,  Ann.  Cas.  1912A,  868;  Imboden  v. 
Trust  Co.,  Ill  Mo.  App.  220,  86  S.  W.  263;  Davis  v.  Stouffer,  132 
Mo.  App.  555,  112  S.  W.  282.  Under  these  decisions  the  rule  seems 
to  be  that  marriage  is  a  civil  contract,  possessing  in  its  creation  in 
praesenti  the  elements,  and  only  the  elements,  attaching  to  any  con- 
tract, but  that  because  it  establishes  a  legal  status  of  grave  concern 
to  the  state  and  society,  and  because  of  the  natural  temptations  to 
perjury,  and  the  difficulties  of  combating  such  testimony,  both  of  which 
frequently  arise,  the  courts  will  closely  scrutinize  testimony  intended 
to  estabhsh  sudi  a  contract  after  the  death  of  one  of  the  parties 
thereto. 

[4,  5]  The  court  fairly  submitted  the  facts  of  execution,  time  of 
execution,  and  intent  at  time  of  execution  of  the  contract  The 
evidence  has  been  carefully  examined,  and  in  our  judgment  there 
was  substantial  evidence  upon  all  of  those  points  to  sustain  the 
verdict  of  the  jury  in  favor  of  the  plaintiff.  In  fact,  so  far  as  the 
matter  of  present  intention  of  the  parties  is  concerned,  it  may  be  doubt- 
ed whether  there  was  any  room  for  submission  to  the  jury.    The  con- 
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tract  was  written,  and  its  expressions  are  not  only  unambiguous,  but 
are  emphatic  as  to  that  point.    The  agreement  is : 

"  •  *  *  From  tbls  date  benceforth  to  be  busband  and  wife,  and  from 
this  date  benceforth  to  conduct  onraelves  toward  each  other  as  husband  and 
wife.    •    •    •" 

In  approaching  the  proposition  that  the  parties  must  be  togelher  or 
•within  the  same  jurisdiction,  it  is  to  be  noted  that  this  matter  of  mar- 
riage is  for  the  states,  except  in  the  District  of  Columbia  and  the  ter- 
ritories (Davis  V.  Pryor  [8th  Cir.]  112  Fed.  274,  50  C.  C.  A.  579;  26 
Cyc.  829,  and  citations  in  notes  12  and  13  thereto),  and  is  to  be  de^ 
termined  by  the  law  of  the  state  where  it  was  contracted  or  celebrated 
(26  Cyc.  829,  and  citations  in  note  14  thereto).  So  far  as  the  law  on" 
the  point  here  involved  has  been  defined  by  the  adjudications  of  the 
Missouri  courts,  it  will  be  followed,  irrespective  of  the  view  which 
might  be  taken  by  this  court,  if  the  question  were  open.  A  careful 
examination  of  the  above-cited  Missouri  cases,  and  of  many  others 
from  that  state,  convinces  that  in  that  state  the  marriage  contract  pos- 
sesses the  elements  of  an  ordinary  contract  and  none  others.^  That 
contract  establishes  a  very  important  status,  but  the  contract  itself  is 
in  no  respect  peculiar.  Mutual  assent  to  the  present  institution  of  the 
status  is  all  sufficient.  No  other  act,  such  as  cohabitation  (Davis  v. 
StoufFer,  13?  Mo.  App.  555,  112  S.  W.  282),  is  necessary  to  complete 
the  institution  of  the  status  where  the  mutual  assent  contemplates  a 
marriage  in  praesenti.  Why  should  the  physical  presence  of  the  par- 
ties be  essential  to  the  legality  of  this  contract,  any  more  than  of  any 
other?  It  is  not  for  us  to  devise  means  of  maJcing  common-law  mar- 
riages difficult.  It  is  our  duty  to  recognize  the  law  as  it  exists.  Nor 
is  Siere  any  reason  why  the  parties  should  be  within  the  same  juris- 
diction. The  existence  and  validity  of  the  contract  must  be  determined 
by  the  law  of  the  place  where  it  is  legally  regarded  as  made.  Here, 
however,  there  is  no  point  in  the  suggestion,  for  both  of  the  states  in- 
volved approve  common-law  marriages. 

The  judgment  is  affirmed. 


TBAMMELIi  ▼.  TABBBOUOH  et  aL 

(Oircnlt  Oourt  of  Airpeals,  Fifth  Clrcnlt    Decembw  19,  1918.    Bdiearlng 
Denied  Feb.  13,  1818.) 

Vo.  830S. 

1.  Bawkbtjptct  ®=>88(2) — Pitition — Intkevkntiow. 

While  Bankruptcy  Act,  S  59f  (Comp.  St.  {  9643),  provides  that  creditors 
other  than  the  original  petitioner  may  at  any  time  enter  their  iu>pear- 
ance  and  Join  in  the  petition,  yet,  where  a  petition  in  involuntary  banK- 
ruptcy  is  entirely  dismissed,  it  is  improper  for  the  conrt  to  reserve  to 
other  creditors  the  right  to  interv«ie  and  have  the  matter  reopened,  and 
where  creditors  attempted  to  intervene,  pursuant  to  audi  leave,  such 
proceeding  cannot  be  deemed  a  continuation  of  the  original  one.. 

2.  Bankkufict  9=366 — Acts  of  Bankruptcy — Petition. 

Under  Bankruptcy  Act,  {  3b  (Comip.  St.  {  9587),  a  petition  In  bank- 
mptcy  cannot  be  maintained  on  alleged  acts  of  bankruptcy  occurring 
more  than  four  months  before  the  filing  of  the  petition. 

4S9Foi  other  cum  im  uun*  topic  A  KBT-NtJHBER  In  M  IU]r-Numb«r«d  Dic«*t>  A  IndszM 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Xorti- 
em  District  of  Texas;  Edward  R.  Meek,  Judge. 

On  the  petition  of  Jack  Yarbrough  and  others  to  intervene  in  bank- 
ruptcy proceedings  previously  instituted,  Thomas  Trammell  was  ad- 
judicated a  bankrupt,  and  he  appeals.  Reversed,  with  directions 
that  the  proceeding  be  dismissed. 

Frank  Willis,  of  Canadian,  Tex.,  and  J.  H.  Beall,  of  Sweetwater, 
Tex.  (Ed.  J.  Hamner  and  Beall  &  Douthit,  all  of  Sweetwater,  Tex., 
on  the  brief),  for  appellant. 

R.  C.  Chambers,  of  Abilene,  Tex.  (James  P,  Stinson,  of  Abilene, 
-Tex.,  on  the  brief),  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  On  the  11th  day  of  July,  1917,  three 
creditors  of  Thomas  Trammell  filed  an  involtmtary  petition  in  bank- 
ruptcy against  him,  alleging  the  commission  of  acts  of  bankruptc)' 
within  four  months  prior  to  the  date  mentioned.  The  allied  bank- 
rupt's answer  to  that  petition  put  in  issue  its  averments  of  insolvency 
and  of  acts  of  bankruptcy,  and  averred  a  state  of  facts  relied  on  as 
estopping  the  petitioners  to  maintain  the  proceeding.  On  July  26, 
1917,  other  alleged  creditors  of  Trammell  filed  an  intervening  peti- 
tion, which,  so  far  as  appears,  was  not  acted  on  by  the  court,  and 
was  not  served  on,  or  answered  or  pleaded  to,  by  Trammell.  On 
September  21,  1917,  another  alleged  creditor  filed  an  intervening 
petition,  which  the  alleged  bankrupt  demurred  to  and  answered.  On 
October  16,  1917,  the  court  made  the  following  order: 

"On  this  tbe  letb  day  of  October,  A.  D.  1917,  after  the  above  styled  and 
numbered  cause  had  been  reenlarly  set  down  for  a  hearing  npoa  this  day,  came 
on  tx)  be  heard  the  said  creditors'  petition  In  bankruptcy,  seeking  to  secure  an 
adjudication  in  bankruptcy,  and  the  Intervention  as  filed  by  other  credlton 
seeking  an  adjudication,  and  the  petitioning  creditors  and  the  intervenliig 
creditors  having  failed  to  appear  and  prosecute  their  action,  the  case  was 
heard  upon  the  answer  and  demurrers  of  the  alleged  bankrupt,  and  It  appear- 
ing that  the  petitioners  and  Interveners  have  failed  to  prosecate  their  acUon, 
and  that  the  demurrers  as  filed  by  the  alleged  bankrupt  are  sufficient: 

"It  Is  therefore  ordered  that  the  above  styled  and  numbered  cause  be  dis- 
missed, at  the  costs  of  petitioning  creditors  and  Interveners,  reservlDg,  bow- 
ever,  to  any  other  creditors  of  the  alleged  bankrupt  the  right  to  Intervene 
and  have  this  matter  reopened  within  30  days,  and  in  the  event  no  otlier 
creditor  of  said  alleged  bankrupt  so  intervenes  for  said  puix>oee,  then  this 
order  of  dismissal  to  be  finaL  It  Is  further  ordered  that  a  copy  of  this  order 
be  published  three  consecutive  days  In  a  leading  Dallas  newspaper." 

[1J  On  November  15,  1917,  Jack  Yarbrough  and  others  filed  a 
petition,  which  averred  the  above-stated  prior  occurrences  in  the 
bankruptcy  proceeding,  and  that  petitioners  were  creditors  in  amounts 
stated,  adopted  the  allegations  of  the  original  and  previously  filed  in- 
tervening petitions  in  regard  to  the  acts  of  banki^iptcy  and  the  in- 
solvency of  Trammell,  and  prayed  that  the  above-mentioned  order 
dismissmg  the  i)rocee(Ung  be  set  aside,  that  the  proceeding  be  reopen- 
ed, that  the  petitioners  be  permitted  to  intervene  therein,  and  that  a 
hearing  be  had  on  the  original  and  intervening  petitions.    On  Decein- 
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ber  5,  1917,  Trammell  demurred  to  and  answered  the  petition  just 
mentioned,  and  prayed  that  the  same  be  referred  to  a  jury.  The  court 
rm4e  an  order  reopening  the  bankruptcy"  proceeding,  and  permitting 
the  petitioners  in  the  last-filed  petition  to  intervene  in  the  cause  and 
to  join  with  the  original  petitioning  creditors  therein,  but  referred  the 
cause  to  a  special  master  in  chancery  for  a  hearing  upon  the  issues 
of  fact  therein.  An  adjudication  of  bankruptcy  was  made  on  such 
master's  report.    Trammell  appeals  from  that  decree. 

The  above  order  of  October  16,  1917,  adjudged  that  the  petition- 
ing creditors  and  those  who  theretofore  had  intervened  were  not  en- 
titled to  maintain  the  proceeding.  The  court's  action  was^not  based 
alone  upon  the  failure  of  those  creditors  to  prosecute  the  proceeding. 
No  reservation  was  made  in  favor  of  the  parties  adversely  affected 
by  that  ruling.  They  did  not  again  appear  in  the  proceeding,  and  it 
then  ended  in  so  far  as  they  were  actors  in  it.  The  order  undertook 
to  reserve  "to  any  other  creditors  of  the  alleged  bankrupt  the  right 
to  intervene  and  have  this  matter  reopened  within  30  days."  A  re- 
vival of  the  proceeding  at  the  instance  of  other  creditors  was  not  a 
joinder  by  them  with  those  who  previously  had  prosecuted  the  pro- 
ceeding, because  the  latter  had  ceased  to  be  actors  in  it.  So  far  as 
they  were  concerned,  the  proceeding  was  not  revived.  They  remain- 
ed out  of  it.  A  reopening  of  the  proceeding  to  let  in  other  creditors 
.to  carry  it  on,  after  the  elimination  from  it  of  all  who  previously  had 
been  actors  in  it,  was  in  necessary  effect  the  institution  of  a  new  pro- 
ceeding. The  statute  provides  that  "creditors  other  than  the  original 
petitioners  may  at  any  time  enter  their  appearance  and  join  in  tlie 
petition."  Bankruptcy  Act  July  1,  1898,  c.  541,  §  59f,  30  Stat.  561 
(Comp.  St.  §  9643).  This  provision  presupposes  the  continued  pres- 
ence in  the  proceeding  of  petitioners  with  whom  other  creditors  may 
join.  It  does  not  contemplate  a  revival  of  the  proceeding  after  its 
life  has  been  ended  by  the  elimination  of  all  who  were  actors  in  it. 
When  that  occurred,  there  was  nothing  left  to  intervene  in.  In  re 
Bolognesi,  223  Fed.  771,  139  C.  C.  A.  351.  We  do  not  think  that 
what  was  done  by  and  at  the  instance  of  the  creditors  who  appeared 
in  th«  proceeding  after  the  making  of  the  order  quoted  properly  can 
be  regarded  as  an  intervention  in  a  pending  proceeding. 

[2]  The  petition  under  which  the  proceeding  was  opened  was  filed 
more  than  4  months  after  the  commission  of  the  alleged  acts  of  bank- 
ruptcy. This  was  too  late  for  a  new  proceeding  based  upon  those 
acts  to  be  maintainable.  Bankruptcy  Act,  §  3b  (section  9587).  It 
follows  that  the  adjudication  appealed  from  was  erroneous.  It  is 
reversed,  with  direction  that  the  proceeding  be  dismissed. 

Reversed. 
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InraOABBT. 

PeUtton  of  GRAUTBN.  * 

(Olrcolt  Court  of  Appeals,  Secood  Circuit    November  13.  19ia) 

Na  60. 

BiUfKBtrPTCT  ^=378 — Pktitiow — Right  to  Answkb. 

As  Bankruptcy  Act  July  1,  1888,  {  67f  (Comp.  St.  f  9651),  Tacates  Jnft- 
ments  rendered  within  four  months  of  the  flllntr  of  the  petition.  UU 
that,  under  sections  1(9),  18b,  and  69f  (sections  9685,  9602,  9643),  a  jodg- 
ment  creditor  of  ah  alleged  bankrupt;  whose  judgm^it  -was  recorered 
withln>  the  four  months  period,  might  answer  the  petition ;  the  tSUng  of 
the  petition  destroying  the  Hen  of  the  lodgment  and  leaving  the  lodg- 
ment creditor  an  unsecured  creditor. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York. 

In  the  matter  of  Charlotte  A.  Carey,  alleged  bankrupt  Petition  by 
Elizabeth  J.  Grauten  to  revise  an  order  striking  out,  on  the  ground 
that  she  was  a  preferred  and  secured  creditor,  the  answer  of  the  peti- 
tioner opposing  the  adjudication.    Order  reversed,  and  cause  remanded. 

Petition  to  revise  an  order  in  bankruptcy  entered  in  the  District 
Court  for  the  Eastern  District  of  New  York.  The  District  Judge 
granted  an  order  on  the  15th  of  June,  1918,  striking  out  the  answer  of 
the  petitioner,  a  creditor,  for  the  reason  that  she  was  a  preferred  and 
secured  creditor,  and  retained  her  preference  and  security,  and  had 
no  standing  to  oppose  adjudication  of  the  alleged  bankrupt.  The  pe- 
titioner appeals. 

Walter  B.  Milkman, 'Of  Brooklyn,  N.  Y.,  for  Elizabeth  J.  Grauten, 
answering  creditor  and  petitioner. 

Maurice  B.  Gluck,  of  New  York  City,  for  petitioning  creditors. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  The  petitioner  recovered  a  judgment  in 
the  New  York  Supreme  Court  for  $3,680.21  and  issued  execution  to 
the  sheriflF,  to  whom  a  fund  sufficient  to  satisfy  the  judgment  came 
on  the  19th  of  March,  1918.  An  involuntary  petition  in  bankruptcj- 
was  filed  by  creditors.  An  order  staying  the  sheriff  of  Kings  county 
from  paying  over  the  mone3rs  so  held  was  granted.  Before  adjudica- 
tion, the  petitioner  herein  filed  her  answer  to  the  petition  in  bankruptcy, 
denying  that  the  petitioning  creditors  were  bona  fide  and  actual  cred- 
itors of  the  alleged  bankrupt,  denying  insolvency,  and  that  any  act  of 
bankruptcy  had  been  committed,  and  that  the  facts  did  not  set  forth 
sufficient  to  constitute  an  act  of  bankruptcy.  The  trial  presented  by 
this  issue  was  had  on  the  5th  of  June,  1918.  A  motion  was  then  made 
"to  dismiss  the  answer,  and  for  an  order  declaring  the  alleged  bank- 
rupt to  be  insolvent,"  on  the  ground  that  the  petitioner  was  a  preferred 
and  secured  creditor  and  not  entitled  to  be  heard.  Later  the  court 
struck  out  the  answer  and  decreed  that  an  adjudication  follow.  In 
this  the  court  erred. 
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The  petitioner  was  a  creditor  up  to  the  time  of  the  satisfaction  of 
her  juc^gment  When  the  bankruptcy  intervened  on  March  23d,  the 
benefits  she  had  secured  by  her  judgment  and  execution  thereunder 
were  suspended,  but  she  still  maintained  her  rights  as  a  creditor. 
Clarke  v.  Urremore,  188  U.  S.  486,  23  Sup.  Ct.  363, 47  L.  Ed.  555.  It 
is  provided  in  section  (tj  of  the  Bankruptcy  Act  July  1.  1898,  c.  541, 
30  Stat.  564  (Comp.  St.  §  9651) : 

"f.  That  all  levies,  Judgments,  attacbmeDts,  or  other  liens,  obtained  through 
legal  proceedtngB  against  a  person  who  Is  Insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  In  bankruptcy  against  Mm,  shall  b« 
de«ned  null  and  void  In  case  he  Is  adjudged  a  bankrupt,  and  the  property 
affected  by  the  levy,  jodgment,  attachment,  or  other  lien  shall  be  deemed 
wholly  discharged  and  released  from  the  same.    *    *'    *  " 

And  section  18b  (section  9602)  provides  that  any  creditor  may  plead 
to  the  petition,  and  section  59f  (section  9643)  that  creditors  other  thaa 
original  petitioners,  may  file  an  answer.  Section  1,  cl.  9  (section  9585), 
defines  a  creditor  as  one  who  owns  a  demand  or  daim  provable  in 
bankruptcy. 

By  virtue  of  section  67f  of  the  act,  if  it  should  be  ultimately  deter- 
mined that  Charlotte  A.  Carey  is  in  fact  a  bankrupt  and  therefore  that 
this  petition  is  well  founded,  the  petitioner  would  be  a  creditor.  She 
would  still  have  her  claim  or  demand  provable  in  bankruptcy,  although 
deprived  of  her  preference.  If,  in  the  event  of  a  legal  adjudication,  she 
is  sudi  a  creditor,  she  must  be  a  creditor  for  the  purpose  of  contest- 
ing the  propriety  of  an  adjudication.  In  re  C.  Moench  &  Sons  Co. 
(D.  C.)  123  Bed.  977 ;  Jackson  v.  Wauchula,  etc.,  Co.,  230  Fed.  409, 
144  C.  C.  A.  551 ;  Blackstone  v.  Everybody's  Store,  Inc.,  et  al,  207 
Fed.  752,  125  C.  C.  A.  290. 

In  Re  Columbia  Real  Estate  Co.,  112  Fed.  643,  50  C.  C.  A.  406, 
relied  on  by  the  court  bdow,  the  petitioner  sought  to  intervene,  not  as 
a  creditor  of  the  bankrupt,  but  alleging  that  he  had  an  equitable  lien 
on  real  estate  which  stood  in  the  name  of  a  third  person,  hut  which 
real  estate  was  in  equity  the  property  of  the  bankrupt.  The  petitioner 
daimed  the  lien  was  acquired  through  the  ostensible  owner,  without 
knowledge  of  the  rights  of  the  bankrupt  in  the  property.  The  Circuit 
Court  for  the  Seventh  Circuit  held  that  a  dismissal  of  the  petition  on 
demurrer  was  not  a  final  decision  upon  the  merits  of  the  petitioner's 
rights  as  equitable  mortgagee,  and  concluded  that  the  order  was  not 
appealable.  Under  the  facts  of  the  case  the  court  considered  the  pe- 
titioner as  a  stranger  to  the  proceeding. 

The  order  is  reversed,  with  costs,  and  the  cause  remanded,  with 
instructions  to  vacate  the  adjudication  in  bankruptcy,  and  to  permit 
petitioner's  answer  to  stand,  and  proceed  with  the  trial  of  the  issue 
accordingly. 
264  F.- 
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BEXNOLDS  et  al.  t.  HOUBIOAN  et  aL 

In  re  HANGB. 

(Circuit  C!onrt  of  Appeals,  Third  Circuit    December  9,  1918.) 

No.  2400. 

Bankrufict  ^s»341 — Claih  Aoainst  Tbubtkb  fob  Bent — DiscBEnoif  or 
Court. 

Disallowance  of  the  claim  of  bankrupt's  landlord  for  rent  after  all  the 
personal  property  had  been  sold  by  the  trustee  and  removed,  except 
articles  to  which  the  landlord  made  an  unwarranted  daim  as  fixtures, 
and  which  remained  In  the  building  pending  decision  as  to  tbeir  owner- 
ship, held  within  the  conrt's  discretion. 

On  Petition  for  Review  from  the  District  Court  of  the  United  States 
for  the  Middle  District  of  Pennsylvania;   Charles  B.  Witmer,  Judge. 

In  the  matter  of  John  Hance,  bankrupt.  On  petition  to  review  or- 
der denying  claim  of  Reynolds  &  Reynolds  for  rent.    AflSnned. 

Reynolds  &  Reynolds,  of  Wilkes-Barre,  Pa.,  for  petitioners. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

PER  CURIAM.  This  case  arises  in  the  settlement  of  the  bank- 
rupt estate  of  John  Hance.  That  estate  consisted  of  a  lot  owned  by 
Hance,  having  a  store  building  erected  thereon,  and  certain  personal 
property  in  said  building.  At  the  time  of  the  bankruptcy,  this  prop- 
erty was  under  execution  on  process  issued  by  Reynolds,  a  mortgage 
creditor.  The  receiver  of  the  Hance  estate  notified  the  sheriff  not 
to  sell  any  personal  property,  but,  in  answer  to  inquiry  by  Reynolds, 
stated  he  was  willing  the  sheriff's  sale  of  the  real  estate  should  pro- 
ceed. It  did  proceed,  and  Reynolds  became  the  purchaser,  and  there- 
after the  receiver  retained  possession  of  the  real  estate  for  the  pur- 
pose of  disposing  of  the  personal  property  in  the  store  building,  and 
sold  all  of  the  personal  property  in  the  building,  except  certain  ar- 
ticles which  Reynolds  claimed  were  fixtures,  notified  the  receiver  not 
to  sell,  and  which  in  his  petition  in  the  bankrupt  court,  before  the  at- 
tempted sale  by  the  receiver,  Reynolds  there  averred — 
"are  a  part  of  the  permanent  structure,  and  any  attempt  of  the  removal  will 
cause  everlasting  injury  to  your  petitioners." 

It  subsequently  appeared  by  a  decision  of  the  court  that  the  claim 
of  Reynolds  was  unwarranted,  that  the  personal  property  he  claimed 
belonged  to  the  bankrupt  estate  of  John  Hance,  and  it  is  clear  it 
would  have  been  sold  with  the  other  personal  property,  had  not  Rey- 
nolds made  this  unwarranted  claim.  The  referee  made  a  proper  al- 
lowance to  Reynolds  for  the  use  and  occupation  of  the  premises  up 
to  the  date  of  said  sale  and  for  4  days  thereafter,  and  refused  to  al- 
low the  clfiim  of  Re)molds  for  38  days  of  alleged  use  and  occupation 
before  he  subsequently  gohlhe  key,  and  for  some  7  or  8  months'  al- 
leged use  and  occupation  thereafter,  pending  which  "the  goods  or  the 
fixtures   which   Reynolds  unwarrantedly   claimed   remained   on  the 
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premises.  It  will  thus  be  seen  that,  if  Reynolds  had  not  made  the  un- 
warranted claim  for  the  personal  property,  he  would  no  doubt  have 
been  given  full  and  exclusive  possession  of  the  premises,  at  the  time 
the  unclaimed  part  of  the  personal  property  was  sold.  It  is  equally 
clear  that  out  of  his  unwarranted  claims  tMs  difficulty  has  arisen. 
The  court  below  has  reached  the  conclusion  that  the — 

"referee's  disposition  of  the  r&at  claim  of  Reynolds  fairly  meets  the  equity 
of  the  case,  and  his  opinion  is  accepted  and  adopted  as  expressing  the  opinion 
of  the  court." 

We  shall  not  enter  into  a  discussion  of  the  facts  and  circumstances 
of  the  case,  further  than  to  say  that  if  either  the  receiver,  who  was 
then  about  giving  way  to  the  trustee,  or  the  landlord,  or  both  of  them, 
had  promptly  called  the  attention  of  the  court  to  the  landlord's  de* 
sire  to  have  the  key,  and  to  the  situation  which  was  caused  by  his 
holding  onto  the  personal  property  of  the  estate  after  the  key  was  de- 
livered to  him,  Aat  the  court  could  have  made  some  order  both  as 
to  the  occupancy  of  the  building  and  of  the  personal  property  of  the 
estate  therein  which  Reynolds  was  wrongfully  claiming,  but  which 
the  trustee  was  warned  not  to  remove  from  the  premises  by  Reynolds' 
averment  of  permanent  injury.  The  case  presented  was  one  for  an 
administrative  exercise  of  discretion,  which  could  have  been  readily 
met  by  either  the  trustee  or  the  landlord,  or  both  together,  calling  to 
the  attention  of  the  court  But  neither  of  them  did  anything.  If 
there  was  any  act  of  omission  or  commission  involved,  clearly  it  may 
be  said  that  Reynolds,  as  well  as  the  trustee,  shared  therein.  But, 
granting  thisj  we  see  no  reason  why  the  creditors  should  suffer  from 
a  situation  in  which  the  landlord  is  not  wholly  free  from  fault.  Un- 
der all  the  circumstances  of  the  case,  we  thiiJc  the  case  was  one  for 
the  exercise  of  wise  discretion,  and  the  court  below,  in  awarding 
Reynolds  rent  up  to  the  time  of  the  sale  and  a  few  days  thereafter, 
f^rly  met  the  equity  of  the  case. 

We  therefore  afifirm  the  decree  of  the  court  below,  but,  under  all 
the  circumstances  of  the  case,  we  direct  the  costs  of  this  appeal  be 
paid  by  the  bankrupt  estate. 


DAI^T  T.  NEW  YORK  DOCK  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit    November  13,  1918.) 

No.  30. 

1.  WHABVES  «=»20(3) WHABFINOBlt — OaBB, 

While  a  dock  company  is  not  bound  to  provide  enough  water  for  any 
boat  which  may  choose  to  come  Into  the  slip,  It  Is  bound  to  notify 
boats  of  any  dangers  or  obstructions,  the  existence  of  which  It  knows,  or 
ought  to  know,  and  which  may  be  in  the  way  of  boats  coming  Into  the 
wharf. 

2.  Whabvbs  ®=520(5) — Injubiks  to  Vesseis — Contbibutobt  Neoliqence. 

Where  wharfinger  failed  to  notify  master  of  barge  of  a  sunken  spile, 
whldb  the  barge  struck  while  it  was  being  hauled  into  the  ^^'harf  to  be 
berthed,  the  master  was  not  negligent  for  failure  to  examine  the  bottom ; 
It  appearing  that  he  was  unfamiliar  with  the  obstmction. 
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8.   ShIPPINO    «=s12 — STJSVKT — NOTICK   to   WHAKniCOEB. 

Wber«  a  barge  was  injured  while  being  bertbed  at  a  dock  by  resaon  at 
a  sunken  spile,  at  which  the  wharfinger  should  have  warned,  the  wtaar- 
flnger  is  entitled  to  notice  of  survey  of  the  barge,  and,  notice  not  haTing 
be^  given,  a  decree  against  the  wharfinger  should  be  affirmed,  wiUi 
only  half  costs. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Libel  by  Bartle  Daly  against  the  New  York  Dock  Company.  From 
a  decree  for  libelant,  respondent  appeals.    Affirmed. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Charies  E-  Hotch- 
kiss  and  Martin  A.  Schenck,  both  of  New  York  City,  and  Heniy  C 
Field,  of  Brooklyn,  of  counsel),  for  ai^ellant. 

Herbert  Green,  of  New  York  .City,  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  The  libelant's  barge  Harrison,  loaded 
with  a  cargo  of  coal,  was  sent  on  January  13,  1917,  to  Pier  29,  there 
to  be  discharged.  The  tug  placed  the  bai^e  in  the  slip  between  Pier 
28  on  the  north  and  Pier  29  on  the  south  (which  slip  is  about  141  feet 
wide).  She  was  damaged  while  the  master  was  attempting  to  berth 
her  at  Pier  29  l^y  running  upon  a  sunken  spile.  At  the  time  of  the 
injury,  she  was  being  hauled  to  the  bulkhead  at  the  inner  end  of  the 
slip,  there  to  be  discharged  of  her  cargo.  The  captain  was  hauling  her 
into  place  by  a  line  he  caused  to  be  tied  to  the  dock  and  pulling  her 
in  thereby. 

The  appellant  contends  there  was  deep  waterway  on  the  soutfaeriy 
side  of  the  slip,  which  was  available  for  passage,  and  that  the  captain 
took  the  shallower  water  on  the  northerly  side  of  the  slip,  and  was 
therefore  at  fault.  It  is  not  made  to  appear  that  the  captain  had  knowl- 
edge that  the  water  was  shallower  on  the  northerly  side;  and,  fur- 
thermore, it  does  appear  that  this  was  the  one  way  for  him  to  proceed 
in  order  to  reach  her  berth  at  the  place  intended  for  unloading.  This 
free  space,  the  witnesses  agree,  was  at  the  bulkhead  at  tfie  foot  of  Haf- 
rison  street,  and  there  was  no  other  way  open  to  him.  Not  only  did 
the  captain  testify  to  this,  but  the  appellant's  witness  Flower.  The  ap- 
pellant controlled  the  whole  bulkhead  under  a  lease,  and  owned  and 
controlled  the  whole  of  Pier  29,  and  collected  wharfage  for  the  use 
of  the  same.  There  was  testimony  that  both  light  and  loaded  boats 
tied  up  "all  along  here"  (indicating  the  entire  bulkhead) ;  and  it  was 
the  custom  for  boats  to  berth  at  the  coal  dock,  as  well  as  at  Pier  29, 
for  which  the  dock  company  collected  wharfage. 

[1,  21  While  the  dock  company  was  not  bound  to  provide  enough 
water  for  any  boat  which  chose  to  come  into  the  slip,  it  was  bound 
to  notify  boats  of  any  dangers  of  obstruction,  the  existence  of  which 
it  knew  or  ought  to  have  known,  and  which  may  be  in  the  way  of  boats 
coming  into  its  wharf.  If  the  boat  had  berthed,  and  the  master  had 
selected  the  place  where  the  damage  occurred,  without  examining  the 
bottom  with  a  pike  pole,  as  usual,  he  would  have  been  at  fault;  but 
the  damage  occurred  while  he  was  hauling  her  into  her  berth.     He 
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>vas  unfamiliar  with  any  obstruction,  was  without  knowledge  thereof, 
and  there  was  nothing  to  put  him  on  guard  to  cause  him  to  sound. 
AVhat  was  discovered  later  as  submerged  spiles  at  the  point  where  the 
captain  says  the  damage  occurred,  and  all  the  surrounding, circum- 
stances, are  sufficient  to  justify  the  District  Judge  in  finding,  as  he 
did,  that  the  damage  was  due  to  a  submerged  spile.  Under  the  cir- 
cvunstances,  the  appellant,  as  a  wharfinger,  was  obliged  to  give  notice 
to  the  public  of  conditions  that  render  the  slip  dangerous  in  the  ex- 
ercise of  ordinary  care  and  diligence.  Heissenbuttel  v.  Mayor,  etc., 
of  N.  Y.  (D.  C.)  30  Fed.  456;  Toxaway  Tanning  Co.  v.  Sulzberger  & 
Sons  Co.  et  al.,  242  Fed.  JB88, 155  C.  C.  A.  476. 

[3]  It  appeared  at  the  argument  that  a  survey  of  the  damaged  ves- 
sel was  had,  but  no  notice  thereof  was  given  to  the  dock  company, 
nor  did  the  appellant  have  the  advantage  of  being  represented.  This 
is  a  grievous  fault,  and  one  which  is  now  not  infrequently  occurring. 
■  We  disapprove  of  such  practices,  and,  because  it  has  been  indulged 
in  by  the  libelant  here,  we  shall  affirm  with  half  cost  only. 

Decree  affirmed. 


TRUMANN  COOPERAGE  CO.  ▼.  DIUtiARD. 

(Circuit  Coxirt  of  Appeals,  Eighth  Circuit.    October  28,  1918.) 

No.  6107. 

1.  Mastkb  and  Skbvant  9=3278(16) — Injubies  to  Sebvart — Btidenob. 

In  an  action  by  a  servant,  hurt  by  a  piece  of  wood  thrown  by  a  rapidly 
revolving  drop  saw,  evidence  held  sufficient  to  sustain  a  verdict  In  favor 
of  the  servant,  on  the  ground  that  the  mechanical  dogs  holding  the  wood 
were  defective,  and  that  the  master  knew  It,  but  failed  to  repair. 

2.  Evidence  «=»  474(11) — Opinion — Macbinebt. 

In  an  action  by  a  servant,  injured  by  a  piece  of  wood  thrown  by  a  drop 
saw,  testimony  by  an  experienced  sawyer,  who  had  seen  the  accident  that, 
if  the  medumlcal  dogs  intended  to  hold  the  wood  had  held,  the  piece  would 
not  have  been  thrown,  was  admissible. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas ;  Jacob  Trieber,  Judge. 

Action  by  J.  A.  Dillard  against  the  Trumann  Cooperage  Company. 
There*  was  a  judgment  for  plaintiflF,  and  defendant  brings  error.  Af- 
firmed. 

J.  H.  Hawthorne,  of  Kansas  City,  Mo.,  and  J.  C.  Hawthorne,  of 
Jonesboro,  Ark.,  for  plaintiff  in  error. 

C.  T.  Carpenter,  of  Marked  Tree,  Ark.,  for  defendant  in  error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.     [1]  Dillard  recovered  a  judgment  against 

■  the  Trumann  Cooperage  Company  for  personal  injuries  sustained  in 

its  service  and  caused  by  defective  machinery.    He  was  hit  by  a  piece 

of  wood  thrown  by  a  rapidly  revolving  drop  saw,  used  to  cut  into  short 

lengths  logs  held  by  mechanical  dogs  operated  by  steam.    The  negli- 
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gence  charged  was  in  a  defective  condition  of  the  dogs,  which  per- 
mitted the  logs  to  wabble  and  be  thrown  out  of  position  while  being 
cut. 

It  is  urged  that  the  evidence  was  not  sufficient  to  sustain  the  ver- 
dict; but  there  was  substantial  testimony  that  the  dogs  were  working 
defectively,  that  the  company  knew  it  and  failed  to  repair,  and  that 
the  accident  consequently  resulted.  Counsel  weigh  it  too  nicely  and 
technically.  The  testimony  of  men  as  to  conditions  and  occurrences 
which  they  have  observed  in  the  ordinary  walks  of  life  and  with  which 
they  are  familiar  should  be  taken  more  roughly  and  practically. 

[2]  Complaint  is  also  made  that  a  witness  was  allowed  to  testify 
that,  if  the  dogs  had  held  the  log,  the  piece'  would  not  have  been 
thrown  by  the  saw.  The  witness  had  seen  the  accident  He  was  a 
man  of  six  years'  experience  as  a  sawyer,  had  operated  drop  saws, 
and  for  five  years  had  been  in  the  service  of  the  defendant  in  nearly 
every  capacity,  except  that  of  foreman.  The  court  did  not  err  in 
admitting  the  testimony.  Gila  Valley,  Globe  &  Northern  Ry.  Co.  v. 
Lyon,  203  U.  S.  465,  474,  27  Sup.  Ct.  145,  51  L.  Ed.  276. 

The  judgment  ii  affirmed. 


S.  STERNAU  &  OO.,  Inc.,  v.  GEORGE  BORGPELDT  «k  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  13,  1918.) 

No.  78. 

Affeai.  and  EBiiOB  ®=»839(1) — Review — Moor  Case. 

Review  of  a  decision  of  the  Circuit  Court  of  Appeals  cannot  be  bad  by 
agreement  between  counsel  for  the  respective  parties,  Imt  only  on  a 
record  and  bearing  presenting  a  real  contest. 

Ai^eal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  by  S.  Stemau  &  Co.,  Incorporated,  against  George  Borgfeldt 
&  Co.  From  a  decree  for  defendant,  complainant  appeals.  Appeal 
dismissed. 

John  Robert  Taylor,  of  New  York  City  (J.  Edgar  Bull,  of  New 
York  City,  of  counsel),  for  appellant 
Hans  V.  Briesen,  of  New  York  City,  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.  This  appeal  is  dismissed  without  prejudice,  un- 
der our  decision  in  Stromberg  Co.  v.  Amson,  239  Fed.  ^1,  153  C 
C.  A.  19.  Reconsideration  of  that  case  cannot  be  had  by  agreemeot 
between  counsel  for  the  respective  parties,  but  only  on  a  record  and 
hearing  presenting  a  real  contest. 
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JACOB  SOHMIDT  BEEWING  CO.  v.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Slg^th  Clrcnlt.    Hmeaiber  27,  1918.) 

Na  6128. 

IhTOXIOATING    LiqUOBS    4=»138 — IMTKBSIATS     OOIUIXBOB — ^BBANDINa   OF   LXQ- 
VOB — Shifhents. 

Where  defendant  made  Interstate  shipments  of  beer,  and  the  only  ex- 
ternal marks  Indicating  the  nature  of  the  packages  were  the  name  of 
the  defendant  brewing  company,  the  trade-name,  "Select,"  and  a  serial 
number,  etc.,  held,  that  defendant  was  guilty  of  violation  of  Criminal 
Code,  f  240  (Comp.  St.  1916,  J  10410),  prohibiting  the  Interstate  shipment 
of  liquors,  unless  the  package  be  plainly  labeled  on  the  outside,  etc. ;  the 
fact  that  the  nature  of  the  contents  might  have  been  Inferred  or  learned 
from  other  sources  being  immaterial,  etc. 

In  Errot  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota;   Charles  F.  Amidon,  Judge. 

The  Jacob  Schmidt  Brewing  Company,  a  corporation,  was  convicted 
of  violating  Criminal  Code,  §  240,  and  it  brings  error.    Affirmed. 

Halvor  L.  Halvorsoh,  of  Minot,  N.  D.  (James  Manahan  and  Paul 
G.  Bremer,  both  of  St.  Paul,  Minn.,  on  the  brief),  for  plaintiff  in  error. 

John  Carmody,  Asst.  U.  S.  Atty.,  of  Faiigo,  N.  D.  (M.  A.  Hildreth, 
U.  S.  Atty.,  of  Fargo,  N.  D.,  on  the  brief),  for  the  United  States. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

HOOK,  Circuit  Judge.  The  Jacob  Schmidt  Brewing  Company  was 
convicted  of  violating  section  240  of  the  Criminal  Code  (Act  March  4, 
1909,  c.  321,  35  Stat.  1137  [Comp.  St  1916,  §  10410]),  which  pro- 
hibits the  shipment  of  intoxicating  liquors  in  interstate  commerce  un- 
less the  package  or  container  "be  so  labeled  on  the  outside  cover  as 
to  plainly  to  ^ow  the  name  of  the  consignee,  the  nature  of  its  con- 
tents, and  the  quantity  contained  therein." 

What  defendant  did  was  this :  It  shipped  certain  packages  contain- 
ing beer  from  St.  Paul,  Minn.,  to  customers  in  Mino^  N.  D.,  on  which 
the  only  external  marks  indicating  the  nature  of  the  contents  were, 
"Return  to  Jacob  Schmidt  Brewing  Co.,"  with  street  address  in  St. 
Paul ;  the  trade-name  "Select" ;  and  "Serial  No.  33."  The  name  of 
defendant  and  the  trade-name  it  adopted  for  its  product  may  be  put 
aside.  An  inference  might,  perhaps,  be  drawn  from  them  by  some 
persons  that  the  packages  contained  beer,  instead  of  a  nonintoxicating 
beverage,  but  the  act  of  Congress  has  not  left  the  matter  to  such  in- 
conclusive inferences.  Nor  is  defendant  in  any  better  position  with 
its  expression,  "Serial  No.  33."  It  appears  that  defendant's  "Select" 
beer,  so  called,  was  registered  with  officials  of  North  Dakota  under 
a  pure  food  law  of  that  state,  and  that  the  designation  "Serial  No.  33" 
was  assigned  to  it.  But  that  was  done  merely  for  the  local  purposes 
of  the  state  law.  It  was  not  designed  to  give  a  new  or  additional 
name  to  a  well-known  article,  when  outside  the  purview  of  that  law  or 
in  relations  with  which  that  law  had  no  concern. 
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Defendant  invokes  the  rule  that  that  is  certain  which  can  be  made 
cprtain.  The  rule  does  not  apply  to  a  case .  like  this.  The  act  of 
Congress  says  that  the  nature  of  the  contents  of  the  package  shall  be 
plainly  shown  and  shown  on  the  outside  cover.  The  requirement  is  a 
definite  one,  very  easily  complied  with.  It  means  that  the  marks  must 
be  of  manifest,  self-evident  import,  and  must  appear  at  the  place  in- 
dicated. It  clearly  excludes  the  idea  of  reference  elsewhere  for  in- 
formation, or  of  a  general  knowledge  of  the  trade-names  or  brands 
adopted  by  particular  merchants  for  their  business,  which  have  not 
gained  a  place  in  the  common  vocabulary  of  the  country.  What  has 
been  said  also  precludes  resort  to  bills  of  lading  issued  by  Uie  carrier. 

The  judgment  is  affirmed. 


BAYLBT  ft  SONS,  Inc.,  r.  BLTJMBBRO  et  al. 
(Circuit  Court  of  Appeals,  Second  Clrcolt    Deconber  11,  1918.) 

No.  65. 

1.  JuDOiflmr  4t=3632 — Pebsons  Who  itat  Assebt  Bab. 

A  judgment  in  a  suit  by  a  patentee  against  different  parties,  boldlns 
the  patent  InvuUd,  is  not  a  conclusive  adjudication,  whldb  will  bar  a 
suit  by  tbe  patentee  against  another  for  infringement  of  the  aame  patent 

2.  Patbntb  ^=9310(4) — IwrBrwGBMENT— Biii.  . 

A  bill  for  pat«it  infringement  held  sufficient  to  state  a  cause  of  aetlou; 
averments  as  to  previous  litigation  over  the  patent  being  ImmateilaL 
8.  Skjurrr  <&=a362 — BiU/— Dibmxssai.. 

A  bill  should  not  be  dismissed,  as  not  stating  a  cause  of  action,  unless 
It  is  possible  to  conceive  that,  even  if  all  of  the  allegations  In  the  bill  ai» 
true,  the  bill  must  be  dismissed  at  hearing. 
4.  Patents  «=9313 — Bill  fob  Intbhtoembnt— Dtsinssxi. 

In  view  of  the  claim  of  the  patentee  that  It  would  produce  new  evi- 
dence at  trial,  Keld,  that  It  was  Improper  to  dlamlss  a  bill  setting  up  the 
Infringement  of  a  patent,  notwithstanding  it  appeared  that  on  previous 
suit  against  other  parties  the  patent  had  been  held  by  the  drcoit  Oonit 
of  Appeals  to  be  invalid. 

Appeal  from  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Suit  by  Bayley  &  Sons,  Incorporated,  against  Michael  J.  Blumbeig 
and  Mrs.  J.  Blumberg,  doing  business  under  the  name  of  J.  Blumberg. 
From  an  order  dismissing  the  bill,  plaintiff  appeals.    Reversed. 

Lester  F.  EHttenhoefer,  of  New  York  City  (Dodson  &  Roe,  of  New 
York  City,  of  counsel),  for  appellant. 

Sidney  S.  Bobbe,  of  New  York  City,  for  respondent 

Before  ROGERS,  HOUGH,  aiid  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  The  appellant  seeks  to  recover  for  will- 
ful infringement  of  design  patent  No.  49,593,  for  a  lighting  fixture, 
issued  to  the  appellant's  assignor,  and  for  which  the  appellant  now 
holds  an  assignment.  The  issues  were  framed  by  the  service  of  an 
amended  bill,  an  answer,  and  supplemental  answer.  A  motion  was 
then  made  to  dismiss  the  bill  on  the  merits,  for  the  reason  that  the 
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saire  "fafls  to  state  facts  sufficient  to  constitute  a  cause  of  action  in 
equity,"  and  for  the  further  reason  that  the  facts  sought  to  be  ad- 
judicated by  the  said  complaint  are  res  judicata.  The  District  Judge 
■dismissed  the  bill  upon  the  merits. 

[1]  It  does  not  appear  that  the  IXstrict  Judge  has  held  that  "the 
facts  sought  to  be  adjudicated  by  the  appellant  are  res  judicata,"  and 
apparently  this  part  of  the  relief  sought  was  not  granted.  The  claim 
of  the  appellee  was  that,  because  of  tfie  decision  of  this  court  in  Bay- 
ley  &  Sonsi  Inc.,  v.  Standard  Art  Glass  Co.,  249  Fed.  478, C.  C. 

A.  ,  the  court  having  passed  adversely  to  the  claim  of  invention 

in  the  patent  in  suit,  this  action  is  not  maintainable.  This  claim  is  un- 
tenable. The  present  action  is  between  different  parties  and  the  com- 
plainant is  entitled  to  present  its  proof,  including  such  additional  evi- 
dence in  amplification  as  it  may  have,  in  addition  to  that  offered  in 
the  trial  of  Bayley  &  Sons,  Inc.,  v.  Standard  Art  Glass  Co.  The  Dis- 
trict Judge  would  be  obliged,  of  course,  to  be  glided  by  what  has  been 
held  by  this  court  in  our  decision  in  that  case. 

[2-4]  The  amended  complaint  alleged  the  incorporation  of  the  plain- 
tiff, facts  sufficient  to  justify  the  jurisdiction  of  this  court,  the  is- 
suance of  the  patent,  and  the  date  thereof,  together  with  the  recital 
of  the  assignment  to  plaintiff. 

In  the  fifth  paragraph  it  is  alleged  that  when  the  fixture  was  i^aced 
upon  the  market,  embodying  the  design  patent  thus  issued,  it  sprang 
into  instant  pc^ularity,  resulting  in  large  sales,  creating. a  large  and 
prc^table  business  in  the  sale  of  said  fixtures  to  this  plaintiff. 

In  paragraph  6  it  is  alleged  that  in  defiance  of  the  plaintiff's  rights 
thus  secured  by  his  patent,  and  the  benefits  obtained  by  its  popularity 
in  the  trade,  the  defendants  manufactured,  sold,  and,  exposed  for  sale 
-electric  lighting  fixtures,  which  were  substantial  duplicates  of  the 
plaintiff's  patent  and  fixtures  and  they  have  derived  unusual  gains  and 
profits  from  such  infringement,  damaging  the  plaintiff  thereby. 

In  paragraph  7  it  is  alleged  that  the  defendants'  electric  light  fix- 
tures, which  they  placed  on  the  market,  were  such  a  close  copy  of  the 
plaintiff's  as  to  make  it  difficult  to  determine  defendants'  article  from 
the  genuine,  and  that,  contrary  to  the  plaintiff's  wishes  and  demands, 
the  defendants  persist  in  a  continued  infringement.  It  is  further  al- 
leged that  all  this  was  done  without  license  or  consent  of  the  plaintiff. 
This,  standing  alone,  is  sufficient  to  charge  that  appellant  has  a  valid 
patent,  and  the  infringement  of  the  patent. 

In  paragraph  10  it  is  alleged  that  in  an  action  upon  the  same  pat- 
ent tried  in  the  District  Court  for  the  Southern  District  of  New  York 
(246  Fed.  314),  in  which  the  appellant  here  was  there  the  plaintiff,  and 
Braunstein  Bros.  Company  the  defendant,  a  decree  was  granted  and 
•entered,  holding  the  patent  valid  and  infringed. 

By  his  supplemental  answer  the  defendants  alleged  that  upon  ap- 
peal this  decision  of  the  District  Court  was  reversed,  and  it  was  held 
that  the  patent  was  invalid  and  void.    See  Bayley  &  Sons  v.  Standard 

Art  Glass  Co.,  249  Fed.  478,  —  C.  C.  A. .    The  all^ation  set 

forth  in  the  tenth  paragraph  of  the  complaint  is  not  essential  to  the 
plaintiff's  success  here.    It  may  have  been  omitted.    If  the  appellee 
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desired  to  raise  the  question  which  apparently  his  counsel  had  in  mind 
when  the  motion  was  made  to  dismiss  before  the  court  below,  it  could 
be  presented  by  a  general  demurrer,  after  demanding  profert  of  the 
patent.  However,  we  have  not  here  in  the  record,  nor  was  there  pro- 
duced or  attached  to  the  bill  of  complaint  for  the  court  below,  a  copy 
of  the  patent  as  issued.  The  ^pellee  rests  his  right  to  dismissal  here 
because  "said  bill  of  complaint  fails  to  state  a  cause  of  action."  Un- 
less it  is  possible  to  conceive  that,  even  if  all  the  all^;ations  in  the 
bill  are  true,  the  bill  must  be  dismissed  at  the  hearii^,  a  court  of  equity 
will  not  sustain  a  demurrer  when  interposed,  nor  will  it  dismiss  a  bill 
Kansas  v.  Colorado,  185  U.  S.  125,  22  Sup.  Ct.  552,  46  L.  Ed.  838. 

In  Ralston  Steel  Car  Co.  v.  National  Dump  Car  Co.  (D.  C.)  222  Fed. 
590,  it  is  said : 

"Under  our  practice,  the  federal  courts  are  inclined  to  allow  a  case  In  eq- 
nlty  Involving  important  matters  to  go  to  Issae  and  proofs,  where  a  doubtful 
question  la  raised  by  the  pleadings.  It  has  been  the  practice  to  overnile  a 
demurrer,  unless  it  is  founded  upon  an  absolutely  clear  proposition  that, 
taking  the  allegations  to  be  true,  the  bill  must  be  dismissed  at  the  hearing." 

The  practice  which  prevails  in  the  courts  of  equity,  in  disposing  of 
motions  to  dismiss  bills  because  the  bill  does  not  set  forth  facts  suf- 
ficient to  constitute  a  cause  of  action,  is  to  overrule  the  motion  and 
let  the  case  go  to  hearing,  unless  it  is  made  absolutely  clear  that,  tak- 
ing all  the  allegations  to  be  true,  the  bill  must  be  dismissed  at  the  hear- 
ing. The  appellant  contends  that,  upon  the  trial,  it  intends  to  go  back 
of  two  of  the  patents,  and  produce  such  additional  evidence  as  would 
result  in  sustaining  the  patent  in  this  action. 

In  view  of  this  prospect,  and,  further,  that  the  bill  on  its  face  set 
forth  facts  sufficient  to  constitute  a  cause  of  action,  we  are  of  the 
opinion  that  the  District  Judge  erroneously  granted  the  motion,  and 
the  order  is  therefore  reversed. 


rr^lGEIi  et  al.  V.  SEARS,  BOEBtJCJK  ft  00. 
(Olrcalt  Court  of  Appeals,  Second  Oircnlt.    November  IS,  181&) 

No.  35. 

1.  Patents  «s>328 — Constbuctiow — ^VAUnrrr. 

Patent  No.  1,009,031,  for  a  waterproof  garment,  indudlng  a  cape  and 
hood,  with  the  hood  having  a  front  band  capable  of  folding  forward  to 
constitute  a  visor  when  hood  is  up,  and  capable  of  contraction  and  fas- 
tening to  give  the  appearance  of  a  military  collar  when  hood  is  down, 
held  valid,  and  to  disclose  invention,  in  view  of  the  ingenuity  and  popa- 
larity  of  the  device. 

2.  PaTKNTS  4=9328 — CONSTBtrcnoir — ^iNrBINOBMBNT. 

Patent  No.  1,009,031,  a  waterproof  garment,  including  a  cape  and  hood, 
held  not  Infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

4=9FoT  Other  casM  see  sam*  topic  A  KBT-NUMBBR  in  all  Kay-Nttmbcnd  Dlcatti  A  IixleZM 
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Bill  by  Bernard  I.  Fligel  and  Mitdiell  Fligel,  copartners  doing  busi- 
ness as  Fligel  &  S<mi,  against  Sears,  Roebuck  &  Co.  From  a  decree  dis- 
missing the  bill,  complainants  appeal.    Affirmed. 

Munn,  Anderson  &  Munn,  of  New  York  City  (T.  Hart  Anderson, 
of  New  York  City,  of  counsel),  for  appellants. 

Duell,  Warfield  &  Duell,  of  New  York  City  (C.  H.  Duell,  P.  P.  War- 
field,  and  1,.  A.  Watson,  all  of  New  Y«rk  City,  of  counsel),  for  ap- 
pellees. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  [1]  The  patent  in  suit,  No.  1,099,031, 
was  for  a  waterproof  garment,  including  a  cape  and  hood,  with  the 
hood  having  a  front  b^d  capable  of  folding  forward  to  constitute  a 
visor  when  the  hood  is  up,  and  capable  of  contraction  and  fastening  to 
give  the  appearance  of  a  military  collar  when  the  hood  is  down.  The 
defendants,  a  large  mail-order  house,  do  not  manufacture,  but  sold 
the  alleged  infringing  garments,  which  were  manufactured  by  another. 
The  District  Judge  held  there  was  no  invention  and  no  infringement. 
We  disagree  with  his  conclusion  that  there  was  no  invention  but  agree 
with  him  that  the  defendants'  garment,  as  made  up  and  sold,  did  not 
infringe  the  plaintiffs'  patent 

The  testimony  showing  the  various  devices  of  the  prior  art  does  not 
indicate  a  hood  provided  with  a,  convertible  cdlar,  which,  when  the 
hood  is  over  the  head,  provides  a  shade,  or,  when  allowed  to  fall  in 
a  dependent  position  at  the  back,  constitutes  a  finish  having  the  effect 
of  a  military  collar.  The  patentee  placed  on  this  hood  a  band,  which, 
when  the  hood  is  down,  is  used  as  a  standing  collar  about  the  neck, 
which  had  never  been  applied  to  hoods  attached  to  capes.  This  band 
has  been  referred  to  in  the  trade  as  the  "Billey  Burke"  band.  The 
type  of  hoods  on  raincoats  used  theretofore,  when  attached  to  the 
cape,  were  elastic  about  the  front  edge,  and  this  so  as  to  accommodate 
the  size  of  the  head  and  make  the  cape  adjustable  therefor.  It  was  not 
practical  to  have  the  attached  collar,  as  provided  by  the  patent  in  suit, 
entirely  elastic,  for  this  would  destroy  the  appearance  and  the  idea  of 
its  function  as  a  collar.  It  resulted  m  the  patentee  making  the  collar 
shorter  than  the  hood,  and  for  the  space  between  the  ends  of  the  band 
or  collar  and  the  edge  of  the  hood  were  inserted  elastic  sections.  This 
afforded  a  smooth  collar,  which  could  provide  for  the  military  effect 
when  down,  and  at  the  same  time  retain  the  elasticity  of  the  hood  and 
thus  secure  the  fit.  There  was  this  novelty  presented,  and  the  inventor, 
during  the  period  of  three  years,  sold  many  thousands  of  these  gar- 
ments. While  this  construction  is  within  a  limited  scope  and  may  be 
of  minor  importance,  yet  it  added  this  novelty  and  resulted  in  consid- 
erable sales.  Its  ingenuity  and  popularity  warrants  the  sustaining  of 
the  patent. 

In  Greenwald  Bros.  v.  I^a  Vogue  Petticoat  Co.,  226  Fed.  449,  141  C. 
C.  A.  278,  this  court  sustained  a  patent  for  a  petticoat,  where  the  nov- 
elty consisted  only  in  the  application  of  an  elastic  waistband  and  a 
knitted  hip  portion  to  a  woven  skirt  portion.    And  again  in  Witzd  v. 
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Berman,  212  Fed.  734,  129  C.  C.  A.  344,  this  court  sustained  a  patent 
for  a  wire  mattress  having  along  its  longitudinal  edges  a  spring  guard 
to  hold  the  upper  mattress  in  place.  And  in  David  et  al.  v.  Harris,  206 
Fed.  902,  124  C.  C.  A.  477,  a  patent  for  improvements  in  sweaters,  con- 
sisting of  an  attachment  to  a  low-necked  sweater  of  two  enfolding 
lapels  and  a  collar  which  could  be  turned  up  to  convert  it  into  a  higfa- 
necked  sweater,  was  sustaine^.  These  cases  follow  the  reasoning  and 
law  in  the  case  of  the  Barbed  Wire  Patent,  143  U.  S.  275,  12  Sup. 
Ct.  443,  450,  36 1..  Ed.  154. 

[2]  The  conception  of  a  convertible  collar  and  band  as  a  desirable 
adjunct  to  a  rain  cape,  and  the  inserting  of  an  elastic  whereby  it  could 
be  applied  to  a  rain  cape,  embodied  inventive  thought.  The  defend- 
ant's rain  capes  do  not  comprise  a  convertible  military  collar ;  indeed, 
it  is  in  no  way  made  apparent  that  it  was  ever  the  intention  of  the 
defendant  to  use  the  collar  and  hood  as  such.  The  band  upon  the  de- 
fendant's cape  is  sewed  down  and  fastened  by  buttons,  and,  in  order 
to  bring  forward  the  band,  it  would  be  necessary  to  unstitch  and  alter 
the  structure  of  the  garment.  The  band  appears  to  be  a  piece  of  dec- 
orative trimming,  and,  in  its  condition  when  sold,  does  not  seem  capable 
of  manipulation  to  serve  either  the  function  of  drawing  forward  to 
extend  the  hood  as  a  bonnet,  or  of  so  contracting  it  when  let  down  at 
the  shoulders  as  to  provide  a  military  collar.  It  would  require  some 
strap,  either  of  elastic  or  cloth,  to  bring  the  ends  of  the  band  together 
about  the  front  of  the  neck,  so  as  to  hold  the  collar  upright  and  tend 
to  give  the  military  effect. 

No  such  strap  or  band  is  sold  with  the  garment,  and  no  instructions 
seem  to  have  been  given  that  such  use  might  be  made  of  the  defend- 
ant's garment,  or  result  produced,  and  no  evidence  is  adduced  that 
any  such  use  was  ever  made  of  it.  The  defendant's  present  garment, 
as  marketed  by  it,  omits  these  features  which  give  novelty  and  popu- 
larity. The  band  about  the  hood  of  defendant's  garment  constitutes 
decorative  trimming  and  serves  no  f  tmctional  purpose.  It  is  a  type  of 
rainproof  garment  which  was  old  in  the  art,  and  at  least  not  such  an 
artide  of  wearing  apparel  as  infringes  the  complainant's  patent. 

Judgment  aSirmed. 
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LUTEN  T.  MABSH  et  aL 
(District  CJonrt,  S.  D.  Iowa,  O.  D.    Jannaiy  7,  1919.) 

Mo.  4009. 

1.  Patents  9=>328— iNWimon — Oonoketk  Bhdgb. 

The  Luten  patent.  No.  862,970,  for  concrete  bridge,  Keld  void  for  lack 
of  Invention. 
t,  Paiewts  «=)328— Ikvirtion — Abch  STBUCnmis. 

The  Lut»i  patent.  No.  863,202,  for  arch  structure,  Iteld  void  for  laclc 
of  invention. 
8.  Patents  «=»328— Tauditt  and  iNrMNOEMEWT — BxiNroBOiNO  CtoNCBEra 
Bbidobs. 

Ttie  Luten  patent.  No.  863,208,  for  metbod  of  reinforcing  concrete 
arches  in  bridges,  hetd  void  for  lack  of  Invention;    also  held  n(A  in- 
fringed, If  conmded  validity. 
4.  Patents  ^=>328 — ^Ihvihtioh — Wall. 

The  Luten  patent;  No.  934,411,  for  wall,  h&d  void  for  lads  of  in- 
vemtlon. 

In  Equity.  Stiit  by  Daniel  B.  Luten  against  J.  B.  Marsh  and  oth- 
ers.   Decree  for  defendants. 

Hood  &  Schley,  of  Indianapdis,  Ind.,  for  complainant 
Wallace  R.  Lane,  of  Chicago,  111.,  and  Henry  E.  Sampson,  of  Des 
Moines,  Iowa,  for  defendants. 

WADE,  District  Judgo.  I  am  going  to  dispose  of  this  case  now, 
notwithstanding  the  fact  that  it  must  be  self-evident  that  I  have 
not  had  time  to  study  the  various  items  of  evidence  presented  here  upon 
both  sides,  and,  if  I  had  any  doubt  in  my  mind  as  to  what  the  decision 
ought  to  be,  I  would  take  the  time  to  go  through  this  record  more  care- 
fully. But  I  have  not  the  time  to  study  this  record  within  the  next 
few  months,  and  I  feel  that  this  is  a  case  that  should  be  promptly  dis- 
posed of — first,  because  of  the  public  importance  of  it,  the  far-reaching 
effect  it  may  have ;  and,  second,  because  of  some  of  the  methods,  dis- 
closed here,  which  have  been  employed  by  the  plaintiff  in  the  business 
of  constructing  bridges  or  getting  the  business  of  designing  bridges. 
These  methods  no  court  can  approve — some  of  them,  at  least.  I  am 
not  sure  but  what  they  ought  to  be  construed  as  sufficient  to  deny  the 
party  relief  on  the  ground  that  he  does  not  come  into  court  with  clean 
hands.  I  refer  especially  to  the  half-truths,  which  are  worse  than 
falsehoods,  in  some  of  these  representations  made  to  contractors ;  be- 
cause, when  a  man  recites  a  list  of  cases  as  having  been  tried,  or  in 
which  decisions  have  been  rendered,  without  disclosing  that  nearly  all 
of  them  have  been  consent  decrees,  it  is  not  the  truth.  It  is  only  half 
the  truth.  Those  consent  decrees  should  never  have  been  utilized  for 
any  such  purpose.  It  ought  to  appear  t^Kin  their  face,  stamped  plaiur 
ly  "by  consent  of  parties,"  and  not  be  held  out  as  the  solemn  action  of 
the  court,  which  has  never  inquired  into  the  facts  at  all.  In  fact,  I 
am  not  sure  but  that  there  ought  to  be  a  prohibition  of  consent  de- 
crees in  patent  cases,  because  of  the  fact  that  they  are  by  some  per- 

4s>For  otiMT  CUM  see  nun*  topic  *  KBIT-KDIIBBR  in  all  Ker-Nombertf  Dlgeats  ft  Indeze* 
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sons  used  as  the  basb  of  obtaining  settlements,  when  the  one  paitr 
knows  that  the  decree  is  not  the  decree  of  the  court,  but  the  decra 
prepared  by  consent  of  parties  and  simply  approved  by  the  court  with- 
out investigation,  and  the  other  party  does  not  So  that  I  feel  that 
this  is  a  matter  which  ought  to  be  disposed  of  promptly,  and  I  also 
feel  that,  in  view  of  the  disclosures  in  this  case,  Congress  oug^t  to  pass 
a  law  providing  that  the  Attorney  General,  or  some  one  else,  may  in- 
stitute a  proceeding  testing  the  validity  of  patents,  settling  the  nghts 
of  parties  on  both  sides — ^at  least,  as  to  the  validity  and  as  to  the  con- 
struction of  the  patent.  Of  course,  anybody  can  see,  in  a  field  of  tlui 
kind,  which  extends  so  far,  that  until  these  patents  are  settled  they  wiO 
always  be  an  obstacle,  or  always  may  be  an  obstacle,  to  the  development 
of  the  art,  and  to  the  utilization  by  communities  of  the  best  there  is  in 
bridge  engineering.  Plaintiff  has  certain  rights,  or  he  has  not,  and  the 
plaintiff  in  this  length  of  time  certainly  should  have  some  of  these 
rights  determined  finally.  I  do  not  know  whose  fault  it  is,  but  so  far 
as  the  case  which  Judge  Lewis  decided  so  long  ago,  which  has  been 
lying  there  two  years  after  his  decision  was  rendered,  with  the  rights 
of  the  public  still  in  the  balance,  it  is  all  wrong.  The  final  decision  of 
that  matter  should  and  would  aid  very  materially  the  rights  of  the 
plaintiff  here,  and  the  rights  of  the  public.  There  is  something  wrong. 
[1]  Well,  now,  in  this  first  group  of  claims  tmder  patent  No.  852,- 
970,  nobody  claims  that  this  pavement  under  a  bridge  is  new.  No  one 
claims  that  the  method  provided  for  putting  in  this  pavement  is  new; 
but  what  plaintiff  claims  is,  as  I  understand  it,  that  the  tapering  edge 
extending  into  the  bed  of  the  stream  is  a  new  invention.  Well,  if  there 
is  any  invention  about  it,  I  do  not  think  it  is  new.  Without  goit^  into 
the  evidence,  the  publication  in  the  Engineering  News  in  1^1  is  sudi 
that  I  feel  that  any  mechanic,  called  upon  to  do  that  work,  would  do 
it,  if  he  was  sufficiently  well  educated  to  understand  the  matter,  in  the 
manner  pointed  out  by  Mr.  Luten  in  his  patent.  This  Engineering 
News  says: 

"Wherever  water  Ig  to  be  carried.  It  is  very  necessary  to  protect  both  «uls 
by  sheet  pile  aprons  or  curb  walls,  as  shown  In  Figures  1  and  3.  This  Is 
needed  as  much,  If  not  more,  at  lower  than  at  upper  ends,  because  it  water 
is  at  all  rapid,  and  material  soft,  failure  most  frequently  takes  place  at 
lower  ends,  as  shown  by  the  line  of  sconr  in  ngfure  3. 

"A  filling  of  large  and  small'  broken  stones  to  carry  this  protectloa  sUn 
farther  is  desirable,  and,  in  case  of  a  rapid  fall  in  tlie  water  surface,  sevenl 
cross-walls  to  protect  the  scour  are  often  iisi^ul.  Sheet  piles  can  be  used 
instead  of  cross-walls,  if  always  wet" 

And  further: 

"These  remarks  cover  an  Important  and  mucb-neglected  matter.  Our  ob- 
servation Is  that  the  protection  is  needed  very  much  more  at  the.  lower  end 
than  the  upper.  Great  carelessness  is  often  shoWn  in  this  respect,  when  gi«Kt 
care  should  rather  be  used  to  carry  the  water  saf^  away  from  the  stmc- 
tura" 

In  other  words,  anybody  with  powers  of  observation  and  experience 
in  handling  beds  of  streams — ^trying  to  pave  the  bed  of  a  stream- 
would  know  instinctively,  when  he  saw  the  paving  tapering  off  tiiere, 
that  if  it  stopped  with  the  actual  technical  bottom  of  the  stream  the 
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effect  of  the  current  would  be  to  do  the  very  thing  described  in  this 
Engineering  News.  The  very  danger  that  the  Ei^neering  News 
gives  for  the  protection  of  the  lower  end  must  be  provided  against,  or 
else  you  would  have  a  washout,  and  of  course  any  one  could  see,  with- 
out the  exercise  of  any  inventive  genius,  that  a  floor  on  the  bottom  of 
the  stream,  just  level  with  the  bottom  of  the  stream,  not  extending  into 
it. to  any  degree;  would  simply  invite  a  counter-current  under  the  edge 
there,  which  would  wash  it  out.  In  this  patent,  of  course,  it  shows  the 
curve  of  the  whole  paving  downward,  to  and  into  the  bottom  of  the 
stream ;  but  that  is  not  essential  at  all.  It  does  not  make  any  differ- 
ence, nor  is  if  any  advantage,  what  form  the  bottom  of  the  paving  is. 
The  only  thing  that  is  of  importance  is  what  is  the  form  of  the  top  of 
the  paving.  In  other  words,  if  you  put  paving  in  there  a  foot  deep  in 
the  bottom  of  the  stream,  and  have  the  lower  edge  taper  off  in  the  form 
described  by  Mr.  Luten,  I  assume  that  you  have  the  same  thing  ex- 
actly as  if  you  had  a  three-inch  paving,  which  curved  down  and  ex- 
tended into  the  bed  of  the  stream  to  the  same  degree  that  the  surface 
of  the  other  pavement  extended.  I  do  not  think,  in  the  state  of  the  art 
at  the  time  that  this  patent  was  granted,  that  Mr.  Luten's  patent  is  of 
any  validity. 

Now,  group  2  is  under  patent  No.  852,970.  That  relates  to  the  ex- 
tending of  the  spandrel  and  the  wing  walls.  I  have  not  yet  been  able 
to  determine  what  Mr.  Luten  claims  to  have  invented.  I  understand, 
of  course,  what  he  has  described  in  his  application,  and  what  is  de- 
scribed in  the  patent.  I  understand  the  purpose  which  he  claims  this 
construction  will  serve;  but  the  particular  thing  invented  I  have  not 
yet  been  able  to  grasp.  It  is  not  disputed  that  the  extension  of  the 
spandrel  was  old.  There  cannot  be  fuiy  question  about  that.  It  did 
extend,  prior  to  that  time,  sometimes  to  a  greater  or  less  degree,  beyond 
the  pier.  Of  course,  if  it  was  old  and  varied  in  its  extension,  then  it 
became  simply  a  matter  of  experience  and  custom  of  those  skilled  in 
the  art,  working  in  the  peculiar  roadway  involved  In  each  particular 
case,  as  to  how  far  the  spandrel  ought  to  extend  out — ^how  far  it  would 
have  advantage  in  extending  out,  depending,  of  course,  upon  the  length 
of  the  bridge  and  other  things;  and  there  is  no  claim  here  that  the 
extension  of  the  spandrel  is  a  patentable  novelty,  or  was  at  that  time. 

As  to  the  wing  wall,  it  is  noliiing  more  or  less  than  a  retaining  wall, 
which  probably  has  been  in  use  as  long  as  civilization  has  existed,  be- 
cause I  ajJprehend  that  even  the  savage,  if  there  was  a  bank  of  earth 
liable  to  wash  down  by  the  rains  upon  the  back  end  of  his  tent,  would 
go  out  and  take  stones  or  other  material  and  try  in  a  crude  way  to  re- 
tain it  from  sliding.  Now,  whether  you  need  a  retaining  wall  in  con- 
nection with  a  bridge,  or  not,  depends,  of  course,  upon  the  nature  of 
the  soil,  the  height  of  the  banks,  the  extent  to  which  the  spandrel  goes, 
and  all  those  things.  But  I  can  find  no  patentable  novelty  or  patenta- 
ble idea  in  ccMnbining  the  old  extended  spandrel  and  the  c4d  retaining 
wall.  It  is  true  that  Mr.  Luten  may  have  added  very  materially  to  the 
usefulness  of  the  art  of  building  bridges  by  pointing  out  a  way  in 
which  the  amount  of  material  necessary  for  the  retaining  wall  might 
be  reduced  by  the  proper  conformation  of  the  embankment  or  fill  which 
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might  be  possible  with  an  extended  spandrel;  but  tids  mere  reductioa 
of  the  amount  of  material,  after  all,  is  purely  an  engineering  proposi- 
tion, and,  while  to  the  layman  it  may  seem  to  involve  invention  to  re- 
duce materially  the  amount  adequate  to  stand  strain,  to  the  mind  of 
the  engineer  it  is  just  as  simple  as  the  adjustment  of  battens  on  the 
cracks  of  a  bam  to  the  ordinary  man — or  should  be,  at  least.  It  is  sim- 
ply the  application  of  knowledge  which  he  possesses.  In  judging 
whether  these  things  involve  inventive  genius,  we  have  got  to  consider 
the  field  of  scientific  knowledge  in  which  the  party  undertook  to  work. 
Things  that  might  seem  very  dense  to  us,  who  are  not  educated  in  that 
'  field,  would  be  matters  of  common  knowledge  there. 

I  thought  yesterday,  when  counsel  was  referring  to  the  opinion  of 
Judge  Orr  in  the  Melber  Case,  that  this  language  was  peculiarly  apt  as 
applied  to  the  claims  put  forth  on  this  particular  group : 

"A  man  Is  not  mtltled  to  a  patent  for  a  structxire  wblch  is  oLi,  Joat 
because  he  detemolnes  the  teaaoa  why  the  atnictare  should  be  used." 

Now,  it  may  be  that  nine-tenths  of  the  men  who  build  circular  ds- 
tems  do  not  know  or  understand  the  reason  why  they  can  build  a  solid, 
strong  structure  with  so  few  brick;  they  do  not  understand  the  arch 
construction,  which  p^ves  support,  one  brick  to  another,  all  the  way 
around ;  but  it  does  it,  and  it  has  been  done  right  along.  If  some  man 
comes  along  and  points  out  that  masons  are  using  too  many  brick,  tiiat 
all  pressure  and  strains  can  be  met  by  a  wall  half  the  thickness  of  the 
structure  usually  constructed  under  the  methods  employed  by  astern 
builders,  he  has  not  invented  anything  at  all;  he  has  merdy  p<Mnted 
out  something  that  any  competent  person  with  knowledge,  vrho  sits 
down  and  studies  the  situation,  would  know. 

[2]  Now,  as  to  group  3,  imder  patent  No.  853,202,  I  cannot  agree 
that  this  extended  rod  or  wire,  or  support  across,  is,  or  was  at  the  time 
this  patent  was  issued,  a  patentable  invention.  It  is  true  that  I  have 
not  given  the  study  to  this  matter  that  possibly  the  subject  requires ;  but 
I  gave  it  considerable  study  at  the  tinie  of  the  trial  of  the  Thacher, 
Case,  and  I  have  very  grave  doubts  whether  any  of  this  method  of  re- 
inforcing is  patentable  invention,  or  has  been  for  20  years,  or  has  been 
at  all  after  some  man  first  found  that  reinforcing  could  be  put  into 
concrete  and  maintained,  and  that  it  would  add  to  its  strength.  Once 
you  have  settled  the  problem  that  reinforcing  can  be  added  to  concrete 
formation  by  the  use  of  wires  and  rods,  and  that  it  is  possible  to  form 
these  structures  and  maintain  them  intact,  and  give  them  strength  and 
power  because  of  this  reinforcement,  all  the  rest  is  a  matter  of  engi- 
neering knowledge,  pure  and  simple.  The  cantilever  prindple  which 
Mr.  Luten  sought  to  apply  in  this  patent,  of  course,  was  old  and  well 
known.  The  cantilever  principle  has  been  applied  in  a  thousand  ways 
to  bridges  and  other  structures,  and  I  do  not  believe  that,  because  a 
man  uses  it  in  a  particular  structure  in  which  it  was  never  used  before, 
he  can  get  a  patent  on  that  structure,  or  the  form  of  use  in  that  struc- 
ture. It  is  a  matter  of  simply  sitting  down  and  figuring  it  out  with  a 
pencil  and  paper  (that  is,  for  die  skilled  engineer),  where  the  reinforce- 
ment ought  to  go,  in  order  to  bring  the  best  support  to  the  structure; 
and,  as  I  understand,  it  is  a  matter  which  any  cmnpeteot  ex3gineer  can 
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figure  out.  Some  of  them,  I  admit,  are  more  skillful  than  others,  be- 
ing perhaps  better  able  to  figure  it  out ;  but  I  do  not  believe  that,  be- 
cause one  man  is  more  skillful  in  that  particular  science  than  some  oth- 
er man,  what  he  figures  out  purely,  I  might  say,  as  a  mathematical 
problem,  is  invention,  and  I  do  not  believe  that  it  is  patentable. 

I  do  feel  that  somewhere  along  the  progress  of  the  art,  when  some- 
body discovered  that  it  was  possible  to  use  these  rods,  and  that  they 
might  be  utilized  to  good  advantage  in  particular  work,  that  he  may 
have  exercised  inventive  genius  in  bringing  that  knowledge  to  the 
■world ;  but  certainly  after  the  Monier  patent,  and  certainly  after  the 
disclosures  made  by  the  publications  in  the  field  of  knowledge  in  which 
Mr.  Luten  worked,  and  certainly  after  the  extensive  discussion  and 
great  public  interest  in  the  work  of  reinforcement,  I  do  not  feel  that 
anybody,  who  in  his  structure  simply  applies  well-settled  principles  of 
mathematics  applied  to  strain,  has  any  patentable  invention. 

Judge  Lewis  says  something  abotit  that,  and  his  remarks  ought  to  be 
approved.    He  says : 

"The  complainant  as  a  witness  disclaimed  that  hia  patents,  or  any  of  tbem, 
embodied  anything  beyond  or  more  than  pladng  the  steel  in  a  new  way  that 
produces  better  results  in  a  nuMne  efiSdent  form.  Now,  in  a  concrete  briage, 
the  greatest  efficiency  is  always  secured  by  resisting  tension  or  pull  with  steel 
rods.  That  has  been  established  for  a  half  ce&tury;  not  perhaps  with 
cnrved  tension  members,  but  the  basic  idea  is  very  old.  There  is  no  ques- 
tion about  that." 

This  relates  to  the  claims  of  complainant  in  this  case,  as  I  under- 
stand Judge  Lewis'  opinion.    Judge  Lewis  continues : 

"But  none  of  complainant's  patents  in  ltd  specifications,  Including  drawings, 
and  in  the  dalms,  gives  any  spedflc  direction  as  to  just  where  any  of  the 
reinforcing  members  should  be  placed.  This  I  suppose  wonld  in  each  In- 
stance depend  npon  the  maximum  load  to  be  carried." 

In  other  words,  strictly  speaking,  the  contention  here  must  logically 
end  in  the  proposition  that  you  have  patented  a  principle  and  not  a 
structure.    Again,  Judge  Lewis  says : 

"This  I  suppose  would  In  ea<di  instance  depend  upc«  the  maximum  load  to 
be  carried,  the  length  of  the  spans,  and  other  elements  which  Involve  mechan- 
ics only,  and  would  necessarily,  I  assume,  be  worked  out  in  determining  the 
amount  of  compression  and  tension  under  the  established  formulas  In  statics. 
In  a  graeral  way  the  points  of  greatest  stress  can  be  roughly  approximated 
without  the  use  of  mathematical  tables,  but  this  is  centuries  old — tbat  is,  it  is 
open  to  common  observation,  and  the  fundamental  purpose  of  reinforcing 
concrete  was  to  strengthen  the  structure  at  these  potato;  such  a  discovery  In 
Luten's  day  Is  no  evidence  of  inventive  genius." 

I  agree  with  that  statement  of  Judge  Lewis.  Somewhere  along  in 
civilization,  humanity  got  to  the  point  where  they  came  to  use  barbed 
wire  fences ;  before  that  it  was  a  smooth  wire  fence.  The  man  who 
put  up  the  first  wire  fence  of  any  character  found  that  he  had  to  have 
his  comer  posts  stayed  in  some  way  or  his  fence  would  fall  down. 
From  that  time,  and  since,  there  have  been  various  devices  produced  to 
better  stay  the  comer  posts.  The  first  man  that  put  a  stay  there  may 
have  fastened  it  on  the  post  4  feet  from  the  ground,  and  may  have  car- 
ried it  back  8  feet  into  the  earth,  and  his  fence  may  have  slackened 
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because  the  post  gave  way  in  6  months  or  a  year.  Some  other  man 
came  along,  and  fastened  the  wire  to  the  fop  of  the  post,  and  carried 
it  back  20  feet,  and  better  resuhs  were  obtained.  I  do  not  think  he 
has  invented  anything  at  all.  I  think  he  has  simply  applied  the  ordi- 
nary rules  of  mechanics  to  a  situation  the  whole  field  of  which  was 
disclosed  in  the  first  conception  of  bracing  a  post  in  that  way.  The  rest 
vfas  a  mere  matter  of  detail  in  carrying  it  out,  depending  upon  the 
height  of  the  post  and  the  weight  of  the  fence.  Another  man  comes 
along,  and  to  hold  the  fence  he  uses  a  brace  on  the  inside,  and  I  do 
not  tidink  he  invented  anything.  Now,  to  the  mind  of  the  skilled  and 
educated  engineer  these  bridges  are  but  to  a  large  extent  comer  fence 
posts.  Simple  to  their  mind  and  complex  to  ours.  And  in  the  vary- 
ing ap(^cations  of  supports  to  strains  and  stresses  they  are  not  using 
inventive  genius.  I  cannot  sustain  this  patent.  Aside  from  the  con- 
siderations I  have  already  expressed,  long  before  this  patent  was  grant- 
ed, Monier  and  Von  Emperger  had  given  it  to  the  world — ^not,  perhaps, 
the  particular  piece  of  wire  or  iron  which  the  Luten  patent  contem- 
plated, but  the  method  of  doing  that  very  thing.    The  art  is  old. 

[3]  Now,  patent  No.  853,203,  of  1907,  relates  to  the  arch  supported 
on  abutments  or  piers,  as  shown  in  claim  1 :  * 

"An  arch  supported  on  abutments  or  piers  having  tension  members  embed- 
ded near  Its  concave  surface,  and  other  tension  members  passing  Imck  and 
forth  through  the  material  of  the  arch  and  between  the  first-mentioned  ten- 
sion members  and  the  adjacent  surface,  substantially  as  described." 

What  I  have  said  with  regard  to  the  previous  patent,  No.  853,202,  is 
applicable  to  this  as  well.  I  have  also  given  some  consideration  to  the 
questions  involved  in  a  similar  claim  in  the  Thacher  Case,  and  I  feel 
tiiat,  if  this  patent  be  valid  at  all,  in  view  of  the  prior  art,  it  would  be 
so  narrow  that  this  construction  of  the  defendant  would  not  be  an  in- 
fringement. My  own  judgment,  with  all  the  consideration  I  have  given 
to  the  matter,  is  that,  in  the  description  of  the  invention  in  this  pat- 
ent, the  inventor  or  patentee  simply  disclosed  an  application  of  the 
knowledge  which  at  that  time  had  been  disclosed  by  engineers  and 
publications  and  patents.  True,  he  may  have  given  some  study  to  it; 
but  his  conclusion  from  that  study  was  not  inventive.  It  was  merely 
demonstrative — ^the  application  of  well-settled,  well-disclosed  princi- 
ples to  peculiar  conditions,  which  vary  in  each  structure,  perhaps.  But 
if  I  should  be  wrong,  if  he  got  something  in  that  patent,  it  must  be 
limited  simply  to  the  very  thing  that  he  has  disclosed,  and  that  very 
thing,  in  my  judgment,  is  not  infringed  in  this  case.  I  need  not  say 
more  about  that,  because  I  have  already  considered  this  same  ques- 
tion— not  upon  the  same  patents,  of  course,  but  in  the  Thacher  Case, 
where  the  same  principles  were  involved. 

[4]  Now,  as  to  group  5,  patent  No.  934,411,  which  pertains  to  the 
wall  with  the  coping  of  such  top  formation  as  to  divert  attention  from 
the  defects  of  the  lower  wall :  There  Mr.  Luten  was  applying  knowl- 
edge which  has  existed  ever  since  men  have  understood  the  placing  of 
lights  and  shadows  in  art.  So  far  as  that  being  the  particular  fimc- 
tion  of  the  structure  is  concerned,  I  do  not  think  it  is  patentable  at  alL 
He  did  no  more,  in  that,  so  far  as  that  particular  purpose  is  concerned, 
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than  the  men  over  in  France  who  are  now  doing  the  camouflage  for 
the  army.  If  that  wall  for  that  purpose  was  patentable,  then  every 
gun  over  there,  with  its  barrel  painted  to  represent  a  zebra  or  some 
other  animal,  to  try  to  conceal  its  presence  from  the  enemy,  is  patenta- 
ble. As  I  see  it,  the  principle  involved  in  the  patent  is  simply  to  adopt 
a  method  that  will  attract  attention  to  one  feature  of  an  object  and 
detract  from  another.  It  is  simply  the  application  of  the  known  pe- 
culiarities of  humanity  that  we  usually  think  about  only  one  thing  at  a 
time;  and  if  you  can  attract  attention  to  the  top  of  this  wall,  we  do 
not  see  the  rest.  I  think  it  was  Josh  Billings  who  disclosed  the  same 
theory  to  us  when  he  said  that  tight  boots  were  the  greatest  blessing 
of  humanity,  because  they  made  a  man  forget  all  of  his  other  miseries. 
I  do  not  think  there  is  anything  patentable  in  that,  at  all.  In  so  far, 
now,  as  he  did  create  a  method  of  putting  on  a  coping,  which  would  be 
more  effective,  or  which  might  be  easier  constructed,  or  having  some 
other  valuable  purpose  in  the  construction  of  a  wall,  there  might  be  a 
chance  for  a  patentable  invention. 

'^  But  it  is  quite  apparent  to  me  that,  in  that  particular  structure  which 
he  describes,  he  was  not  doing  any  more  than  applying  matters  of 
knowledge  common  at  that  time.  The  building  of  a  wall  partially,  and 
then  allowing  it  to  harden,  and  then  building  on  an  additional  portion 
on  top,  whether  it  takes  the  form  of  a  coping  or  the  mere  extension  of 
the  same  size  wall,  I  do  not  think  is  claimed  to  have  been  new.  I  think 
it  must  be  conceded,  in  view  of  the  record  here,  that  it  was  in  common 
use.  When  I  say  "common  use,"  and  when  we  talk  about  "common 
use,"  with  relation  to  this  art,  of  course,  it  does  not  mean  what  is  ordi- 
narily meant  by  the  word  "common,"  because  back  at  that  time  there 
was  very  little  of  this  concrete  used.  It  was  in  the  beginning  of  the 
development  of  the  art,  the  building  of  concrete  bridges  and  concrete 
structures,  so  that  I  could  not  say  it  was  an  everyday  event ;  but  what 
I  mean  is  that  such  structures  were  actually  in  use  and  built  before  this 
patent  was  issued,  in  a  manner  practically  as  described  in  the  patent. 
In  other  words,  I  see  nothing  in  the  patent  of  an  inventive  nature  to 
improve  on  the  methods  the  other  fellows  employed  in  the  manner  of 
building  the  coping  or  tops  of  walls.  For  that  reason  I  cannot  sustain 
that  clsiim,  and  the  complainant's  petition  is  dismissed,  and  judgment 
will  be  allowed  against  him  for  costs. 
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LYONS  V.  F.  LBWAU)  k  CXt. 

(District  Ckturt;  N.  D.  nilnols,  B.  D.    January  6,  19194 

No.  1014, 

Paixiitb  ^ — Vauditt  and  iNntiNOBiatiTT — Cuff  Btrrrow. 

The  Barney  patent,  No.  886,135,  for  a  separable  cuff  link  batton,  ta 
valid,  and  covera  in  a  limited  way  a  primary  InvenOon,  which  entitles  li 
to  a  wider  range  of  equivalents  tlian  for  a  mere  Improvenaeat ;  also  kdi 
Infringed. 

In  Equity.  Suit  by  Charles  D.  Lyons  against  F.  Lewald  &  Co. 
Decree  for  complainant. 

Emery,  Booth,  Janney  &  Vamey,  of  Chicago,  111.,  Thomas  B.  Booth, 
of  Boston,  Mass.,  and  Laurence  A.  Janney,  of  Chicago,  IIL,  for  plain- 
tiff. 

Walter  H.  Chamberlin,  of  Chicago,  111.,  for  defendant 

SANBORN,  District  Judge.  Infringement  suit  as  to  patent  No. 
885,135,  issued  to  F.  P.  Barney,  April  21, 1908,  for  a  separaWe  cuflf  link 
button. 

The  cuff  buttons  covered  by  the  patent  have  been  on  the  market  for 
some  years  and  are  mainly  used  with  soft  or  unstarcheil  cufiFs,  one 
part  being  put  in  each  buttonhole,  and  snapped  together  by  means  of 
a  link  similar  to  the  glove  button  fastener.  Patents  prior  to  Barney, 
such  as  Buchanan  reissue,  No.  12,020,  and  Maries,  No.  712,060,  show 
similar  buttons  for  attaching  the  cuff  to  the  sleeve,  but  Barney  was 
the  first  to  produce  a  flexible  cuff  button,  so  he  is  in  a  limited  way  a 
primary  inventor.    There  is  no  question  of  the  validity  of  his  patent 

As  to  infringement,  defendant  claims  it  is  making  its  buttons  un- 
der the  prior  Marks  patent.    Claim  1  only  is  in  issue  and  reads : 

"As  an  improved  article  of  manufacture  a  separaUe  cuff  link  button,  the 
same  comprising  a  pair  of  independent  button  members,  each  inovlded  with  a 
fixed  shank  terminating  in  a  lateral  flange  or  enlargement  adapted  to  pass 
through  a  buttonhole  of  the  cuff  and  retain  said  member  therein,  a  swlngug 
coupling  member  or  link  mounted  in  oae  of  the  button  members  and  extend- 
ing longitudlnaJly  beyond  its  flange,  and  having  the  free  end  of  said  link  con- 
structed to  engage  with  the  fellow  button  member  for  detadiably  securing 
thorn  together." 

Defendant  has  changed  the  Marks  construction  by  lengthetiing  the 
coupling  member  or  link,  so  as  to  permit  it  to  swing  upon  its  free 
end  when  it  is  attached  to  the  other  button  member.  It  is  literally, 
therefore,  a  swinging  link,  answering  the  claim  in  this  respect.  The 
word  "swinging"  was  introduced  into  the  claim  by  amendment,  to 
define  a  flexible  structure,  as  distinguished  from  an  absolutely  rigid 
one,  as  shovtm  in  the  Marks  patent. 

The  two  parts  or  members  of  defendant's  buttons  are  locked  to- 
gether by  a  link  integral  with  one  part,  and  fitting  into  and  springing  in 
a  socket  of  the  other,  as  if  pivoted  therein.  It  is  insisted  that  this  con- 
struction does  not  meet  that  part  of  the  claim  which  requires  the  link 
to  be  "mounted  in"  one  of  the  members,  because  defendant's  link  is 
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simply  stack  agdnst  the  side  of  the  member,  and  not  in  or  into  it. 
Prom  the  specifications  and  drawings,  as  well  as  plaintiflF's  commer- 
cial form,  it  appears  that  the  words  were  used  in  the  sense  of  loosely 
connected  with  or  pivotally  mounted  in  the  member.  But  Barney 
vfSiS  a  primary  inventor,  in  a  relatively  unimportant  field  it  is  true,  but 
still  entitled  to  a  wider  range  of  equivalents  than  a  mere  improver. 
Tlie  only  possible  distinguishing  feature  between  the  two  construc- 
tions is  that  plaintiff's  link  swin|^  on  both  ends,  and  defendant's  only 
on  one.  Thus  plaintiff's  button  is  more  flexible.  The 'claim  should  be 
given  a  construction  broad  enough  to  cover  a  link  attached  to,  but  not 
literally  mounted  in,  the  member.  The  two  types  can  hardly  be  dis- 
tinguished from  each  other.  If  it  were  not  for  the  fact  that  every 
part  of  the  structure  of  both  performs  a  useful  part,  so  that  the  de- 
vice is  highly  "functional,"  the  sale  of  either  one  might  be  unfair  com- 
petition as  to  the  other. 

There  should  be  a  decree  sustaining  the  plaintiff's  patent  and  finding 
daim  1  infringed,  with  costs. 


GHAFELIiB  v.  APPLBBAUM. 

(District  Court,  B.  D.  New  York.    June  4,  1918.) 

Tbade-Masks  aitd  Trade-Nauxs  4=995(4) — Infbinobuent— Pbelikinabt  In- 
junction. 

Preliminary  injunction  granted,  restraining  defendant  from  using,  on 
bottles  containing  a  preparation  of  sandalwood  oil,  labels  and  wrappers 
with  lettering  and  devices  which,  while  not  identical  with  those  used 
for  many  years  by  complainant  an>d  his  predecessors,  and  registered  as  a 
trade-marfc,  are  so  like  as  to  indicate  an  intention  to  deceive  purchasers. 

In  Equity.  Suit  by  Philippe  Chapelle  against  Samuel  K.  Apple- 
baum,  trading  as  the  Montauk  Chemical  Company.  On  motion  for 
preliminary  injunction.     Granted.  / 

Mock  &  Blum,  of  New  York  City,  for  plaintiff. 

Eadie,  Innes  &  Walser,  of  New  Brighton,  N.  Y.,  for  defendant. 

GARVIN,  District  Judge.  Plaintiff  moves  to  enjoin  the  defendant 
pendente  lite  from  further  making,  offering,  or  selling  the  prepara- 
tion known  as  "Santal  Comp.,"  bottled  by  the  Montauk  Chemical 
Company,  of  Port  Richmond,  N,  Y.,  or  from  further  making,  using, 
offering,  or  selling  labels,  wrappers,  or  containers  used  for  said  prep- 
anitTon. 

The  moving  papers  set  forth  that,  for  more  than  40  years  last  past, 
plaintiff  and  his  predecessors  in  title  have  continuously  manufactured 
and  sold  throughout  the  world  a  preparation  known  as  "Santal  Midy," 
which  consists  of  sandalwood  oil  in  capsules,  and  that  this  preparation 
and  the  trade-mark  and  labels  connected  therewith  have  obtained  a 
great  and  favorable  reputation  throughout  the  world;  that  the  trade- 
mark "Santal  Midy"  has  been  duly  registered  as  a  trade-mark  by 
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plaintiff's  predecessors  in  the  United  States  Patent  Office  on  May 
25,  1897,  and  again  cm  October  17,  1911. 

It  further  appears  that  in  marketing  this  preparation  Santal  Midy 
bottles  of  peculiar  shape  and  design  have  been  continually  enaployed, 
having  a  black  seal  with  a  yellow  design  thereon,  bearing  the  word; 
L.  Midy,  attached  to  the  cork  of  each  bottle.  Each  bottle  has  a  label 
with  a  red  and  black  border,  having  thereon  "Santal  Midy"  in  black, 
with  a  yellow  and  white  design  in  tiie  center.  This  design  is  unusual 
in  character.  It  consists  of  a  white  circle,  something  over  an  indi 
in  diameter,  which  contains  a  white  design  on  a  yellow  ground.  This 
design  is  described,  in  the  statement  which  accompanied  the  applica- 
tion for  the  trade-mark  filed  in  the  United  States  Patent  Office  March 
27,  1897,  as  a  rising  sun.  The  design  also  bears  a  striking  resem- 
blance to  a  full-face  representation  of  an  Indian  chief.  Each  bottle 
has  a  wrapper  upon  which  appears  a  duplicate  of  the  label  appearing 
on  the  bottle.  On  each  end  of  the,  wrapper  is  a  black  seal,  with  a 
similar  design  thereon,  and  the  words  "L.  Midy." 

The  defendant  has  caused  to  be  made  seals,  labels,  wrappers,  and 
bottles,  each  of  which  complainant  claims  imitate  those  in  use  by  him. 
The  bottle  of  the  defendant  as  wrapped  presents  an  appearance  sim- 
ilar to  that  of  the  plaintiff.  It  is  true  that  the  black  and  red  border 
on  the  label  and  wrapper  used  by  the  plaintiff  is  replaced  by  a  border 
of  green ;  but  the  general  appearance  presents  many  points  of  strik- 
ing similarity,  which  satisfies  me  that  the  defendant  had  attempted 
to  employ  them  in  marketing  his  wares  for  the  purpose  of  decei\-ing 
the  public.  There  is  no  reason  to  suppose  that  dealers  would  be  de- 
ceived, but,  as  was  remarked  by  Judge  Lacombe  in  National  Biscuit 
Co.  V.  Baker  et  al.  (C.  C.)  95  Fed.  135,  "No  one  expects  that  they  will 
be."  The  article  marketed  by  the  defendant  is  likewise  a  preparation 
of  sandalwood  .oil,  which  accounts  for  his  attempt  to  imitate  the 
methods  employed  by  the  plaintiff  in  placing  his  preparation  before ' 
the  public. 

The  defendant  denies  that  plaintiff  has  properly  pleaded  the  con- 
tinuous claim  of  title  to  the  trade-mark  in  plaintiff  and  his  assignors. 
I  am  of  opinion  that  this  allegation  is  sufficiently  set  forth  in  the  bill 
of  complaint,  although  the  various  assignments  must  be  proved  at 
the  trial. 

In  December,  1914,  defendant  was  using  labels  on  packages  con- 
taining a  preparation  of  Santal  Compound  which  plaintiff  claimed  was 
an  imitation  of  the  registered  trade-mark  of  "Santal  Midy."  Plaintiff 
objected,  and  defendant  forthwith  discontinued  their  use.  Defendant 
claims  that  in  his  opinion  the  labels  he  was  using  did  not  imitate  or 
infringe  upon  plaintiff's  registered  trade-mark  of  "Santal  Midy." 
Plaintiff  claims  that,  after  defendant  agreed  to  discontinue  the  use 
of  the  labels,  he  knew  nothing  of  the  acts  of  defendant  now  complain- 
ed of  until  about  April  1,  1918. 

The  defendant  also  claims  that  the  plaintiff  thereupon  gave  him  per- 
mission to  use  the  labels  and  seals  to  which  objection  is  now  made. 
This  is  vigorously  denied  by  the  answering  affidavit  submitted  in  be- 
half of  the  plaintiff,  and  in  view  of  the  similarity  of  the  labels  and 
seals  in  question  I  cannot  credit  defendant's  contention,  particularly* 
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as  there  was  a  previous  use  by  the  defendant  of  a  desig^i  to  which 
plaintiff  objected  as  infringing  upon  his  trade-mark,  which  he  (de- 
fendant) abandoned. 

I  aim  of  the  opinion  that  the  defendant  has  endeavored  to  take  ad- 
vantage of  a  market  developed  by  the  plaintiff  and  his  predecessors, 
as  the  result  of  many  years  of  business  activity,  and  that  he  has,  with 
that  end  in  view,  prepared  a  package  which  was  calculated  to  mis- 
lead. The  design  in  the  center  of  3ie  label  satisfied  me  of  this  be- 
yond doubt.  This  design  consists  of  a  white  circle  of  the  same  size 
as  that  on  plaintiff's  label,  containing  a  white  design  on  a  ground  of 
substantially  the  same  color  as  that  used  by  plaintiff.  This  design 
is  a  profile  of  an  Indian  chief.  The  circle,  colors,  and  subject-matter 
could  have  been  selected  with  no  other  aim  than  to  mislead  the  public. 

The  motion  is  granted,  and  an  injunction  will  issue,  restraining 
the  defendant,  until  further  order  of  the  court,  from  further  making, 
offering  for  sale,  or  selling  the  preparation  bottled  by  the  MontauK 
Chemical  Company,  of  Port  Richmond,  N.  Y.,  in  the  labels,  wrap- 
pers, or  containers  now  used  for  said  preparation,  and  from  further 
using  said  labels,  wrappers,  or  containers  in  any  manner  whatsoever. 


Ex  parte  COHEN. 
(IMstrlrt  Court,  B.  D.  Virginia.     April,  1918.) 

1.  Abstt  ai^d  Navy  iS=>20 — Seucctive  Draft  Act — Powbbs  oi'  Local  Boabd. 

A  local  draft  board,  which  certified  for  service  a  Russian  subject,  who 
bad  not  declared  bis  Intention  of  becoming  a  citizen  and  was  therefore 
not  subject  to  the  Selective  Draft  Act,  which  facts  were  shown  by  his 
claim  of  exemption  and  alfldavit  filed  in  due  form,  and  were  undisputed, 
and  was  denied  a  bearing,  held  to  have  exceeded  its  authority,  and  its 
action  held  void. 

2.  Habeas  Corpus  «=>16 — Person  Iixegallt  Inducted  into  Akkt. 

Failure  of  one  certified  for  service  by  a  local  draft  board,  although  not 
subject  to  draft,  to  appeal  to  the  district  board,  does  not  exclude  the 
jurisdiction  of  a  court  to  discharge  him  from  the  army  on  habeas  corpus, 
where  the  local  board,  before  making  its  order,  bad  consulted  with  and 
obtained  the  approval  of  the  district  board. 

Application  by  David  Cohen  for  writ  of  habeas  corpus.  Writ 
granted. 

Nicholas  Aleinikoff,  of  New  York  City,  for  petitioner. 

Clifford  V.  Church,  Major  Judge  Advocate,  for  the  United  States. 

WADDILL,  District  Judge.  [1]  The  petitioner  seeks  to  be  dis- 
charged from  the  military  service  of  the  United  States.  The  facts 
are  substantially  these: 

That  he  is  a  subject  of  the  Russian  Empire,  and  has  never  declared 
his  intention  of  becoming  a  citizen  of  the  United  States;  that  for  some 
three  years  prior  to  the  summer  of  1917  he  had  been  a  resident  of 
Virginia  Beach,  Princess  Anne  county,  Va. ;  that  on  the  30th  of  July, 
1917,  he  was  notified  by  the  local  board  of  the  county  to  report  for 
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physical  examination,  with  a  view  of  serving  in  the  army  of  the  Unit- 
ed States;  that  on  the  day  named  he  appeared  before  the  board,  filed 
claim  for  exemption  from  military  service  in  due  form,  supported  by 
his  affidavit,  setting  forth  that  he  was  exempt  because  a  resident  alien, 
not  German,  and  had  never  declared  his  intention  of  becoming  a  citi- 
zen ;  that  said  petition  for  exemption  was  duly  made  under  subsec- 
tion P  of  section  18  of  the  rules  and  regulations  prescribed  by  the 
President  under  the  Selective  Draft  Act,  approved  May  18,  1917  (Act 
May  18,  1917,  c,  15,  40  Stat.  76).  This  act  requires  that  petitioner's 
affidavit  should  set  forth  the  following  information : 

"1.  Date  and  place  of  birth.  2.  Date  of  emigration  to  the  United  States. 
8.  Whether  he  has  taken  out  his  first  papers — that  Is,  declared  his  Intention 
to  become  a  citizen  of  the  United  States.  4.  Present  address ;  and  upon  pres- 
entation of  aflldayits  or  sudi  other  evidence  as  may  be  required  In  the 
opinion  of  the  board  to  substantiate  the  claim." 

No  request  was  made  of  affiant  to  furnish  other  or  additional  evi- 
dence than  that  contained  in  his  own  affidavit,  and  his  case  was  taken 
up  by  the  local  board  and  decided  adversely  to  him,  and  the  local  board 
took  the  case  up  with  the  district  board,  and  that  board  approved  the 
action  of  the  local  board,  and  petitioner  was  therefore  certified  for 
draft  in  the  army,  and  on  the  10th  day  of  October,  1917,  he  was  in- 
ducted into  service  at  Camp  Lee,  Va.  He  subsequently,  on  the  3d  of 
December,  1917,  presented  his  petition  to  the  commanding  general  at 
Camp  Lee,  praying  to  be  discharged  from  military  service,  on  the 
ground  that  he  was  an  alien  and  had  never  declared  his  intention  to 
become  a  citizen,  and  to  this  application  he  attached  affidavits  in  sup- 
port of  his  claim  which  were  not  before  the  local  board.  The  com- 
manding general  declined  to  discharge  the  petitioner,  because  there 
was  no  claim  that  he  had  been  denied  a  full  and  fair  hearing  before 
the  local  board,  or  that  said  board  acted  beyond  its  jurisdiction  or  con- 
trary to  the  procedure  required  by  law. 

These  suggestions  by  the  commanding  general  are  renewed  here  by 
the  government  in  opposition  to  petitioner's  discharge  on  habeas  cor- 
pus, and  the  further  fact  is  urged  that  the  petitioner  failed  to  appeal 
to  the  district  board  from  the  action  of  the  local  board ;  and  the  gov- 
ernment earnestly  insists  that  the  writ  of  habeas  corpus  cannot  be 
used  as  an  appellate  procedure  and  the  courts  are  without  jurisdiction 
unless  the  executive  and  military  authorities  whose  action  is  brought 
into  question  either  exceeded  their  jurisdiction  or  denied  to  the  peti- 
tioner a  fair  and  impartial  hearing. 

These  legal  positions  taken  by  the  government  may  be  conceded,  but 
nevertheless  it  is  undisputed,  as  is  shown  by  the  aumority  relied  upon 
by  both  sides  (Angelus  v.  Sullivan  [Circuit  Court  of  Appeals,  Second 
Circuit,  October,  1917]  246  Fed.  54,  158  C,  C.  A,  280),  that  if  the 
tribunal  whose  action  is  complained  of  acted  beyond  the  scope  of  their 
authority,  or  failed  to  accord  to  the  accused  a  fair  trial,  or  rejected 
proper  evidence  offered  by  him,  then  that  such  relief  can  and  should 
be  afforded  by  habeas  corpus.  The  petitioner  filed  the  precise  affida- 
vit required  under  the  law,  and  no  other  or  additional  evidence  was 
required  of  him,  as  the  act  in  terms  contemplated,  if  needed,  and  up- 
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on  his  affidavit  it  is  entirely  dear  that  he  was  not  subject  to  draft,  but, 
on  the  contrary,  he  was  a  Russian  subject  who  had  made  no  declara- 
tion of  his  intention  to  become  a  citizen  of  the  United  States.  That 
was  the  sole  point  in  the  case.  There  was  no  dispute  then  as  to  his 
being  a  Russian  subject;  there  is  none  now;  nor  has  there  been  a 
suggestion  to  the  contrary  apparent  from  the  record. 

[2]  It  is  true  he  did  not  appeal  to  the  district  board,  as  perhaps  he 
should  have  done,  but  he  ought  not  to  be  denied  his  rights  to  habeas 
corpus,  where  his  personal  liberty  and  nationality  are  involved  because 
of  his  failure  to  have  done  a  vain  thing.  The  local  board  for  some 
reason  took  the  matter  up  with  the  district  board,  which  board  ap- 
proved the  action  of  the  local  board,  and  hence  to  have  appealed  to 
them  would  have  been  an  act  of  folly.  It  is  entirely  clear  that  an 
impartial  hearing,  the  facts  not  being  disputed,  required  the  grant- 
ing of  petitioner's  claim  to  exemption,  and  that  both  that  board  and 
the  district  board  and  the  commanding  general  acting  upon  his  case, 
with  his  nationality  and  ihfi  fact  that  he  had  made  no  previous  dec- 
laration of  his  intention  to  become  a  citizen  undisputed,  and  that  he 
made  due  claim  to  his  exemption  and  filed  proper  affidavit  in  support 
thereof,  and  was  denied  a  hearing,  acted  beyond  their  authority  in 
inducting  a  Russian  subject  into  the  army  of  the  United  States,  and 
their  action  and  orders  in  that  respect  are  void. 

Moreover,  under  Compiled  Rules  of  the  Provost  Marshal,  dated 
September  27,  1917,  No.  12,  form  No.  44,  paragraf^  B  of  subdivision 
No.  2  of  said  regulations,  it  would  appear  that,  under  the  authority 
reposed  in  the  military  authorities  at  the  mobdlization  camp,  this  peti- 
tioner should  have  been  relieved  as  coming  within  the  class  against 
whom  hardship  would  be  worked,  arising  \from  error  in  law  on  the 
part  of  the  authorities  acting  in  this  case,  or  the  nonculpable  ignorance 
of  the  registrant  in  failing  to  properly  protect  himself  from  the  con- 
sequences of  the  ill^al  ruling  against  him. 

The  petitioner  wiU  be  discharged. 


CHASE  T.  LA.THROFE]  et  aL 

(District  Oonrt,  B.  D.  New  York.    May  23,  1918.) 

CoTTirra  4=9318 — Jubisdiction  of  Fedkbai.  Ooubtb — ^DxTKSsrrr  of  Citizen- 
ship. 

In  an  action  In  a  federal  court  on  a  promissory  note  against  two  de- 
fendants, both  of  whom  hnve  appeared  and  raised  the  question  of  Juria- 
dlctlmi,  plaintiff  cannot  Test  the  court  with  Jurisdiction  by  a  dismissal 
as  to  one,  who  is  a  dtlzen  of  the  same  state  as  himself. 

At  Law.    Action  by  Samuel  C.  Chase  against  Maxwell  D.  Lathrope 
and  Henry  R.  Lathrope.    Dismissed  for  want  of  jurisdiction. 

Joseph  D.  Baucus  and  George  H.  Rice,  both  of  New  York  City, 
for  pkuntiff. 
Franklin  Leonard,  Jr.,  of  New  York  City,  for  defendants. 
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GARVIN,  District  Judge.  This  is  a  motion  by  plaintiflF  for  judg- 
ment on  the  pleadings  upon  the  ground  that  the  answer  interposed 
is  fictitious.  The  action  is  on  a  promissory  note.  The  "plaintiff  k  a 
citizen  of  the  United  States,  residing  in  the  state  of  Pennsylvania. 
Both  defendants  are  citizens  of  the  United  States;  Maxwell  I>.  La- 
thrope  residing  in  the  state  of  Pennsylvania,  and  Henfy  R.  Lathrope 
residing  in  the  state  of  New  York.  Both  defendants  have  joined  in 
an  answer  setting  up,  first,  that  the  court  has  no  jurisdiction  of  the 
subject  of  the  action;  second,  that  the  court  has  no  jurisdiction  of 
the  persons  of  the  defendants. 

The  plaintiff  submits  a  memorandum,  in  which  he  states  that  the 
defendant  Maxwell  D.  Lathrope  was  not  served  with  process,  and  that 
the  plaintiff  desires  to  discontmue  as  against  him,  if  he  is  now  before 
the'  court.  The  service  of  an  answer  by  both  defendants  brings  all 
of  the  parties  into  court,  and  the  plaintiff  may  not,  by  asking  leave  to 
discontinue,  at  this  time,  deprive  the  defendants  of  the  right  to  raise 
the  question  of  jurisdiction. 

This  is  an  action  on  a  promissory  note.  The  plaintiff  and  one  of 
the  defendants  are  citizens  of  the  United  States  and  residents  of  the 
same  state.  This  is  an  action  where  the  jurisdiction  of  the  court  de- 
pends upon  diversity  of  citizenship.  There  being  more  than  one  de- 
fendant, all  must  be  liable  to  be  sued,  and  the  court  has  no  jurisdiction 
when  one  defendant  and  the  plaintiff  are  citizens  of  the  same  state. 
Mirabile  Corp.  v.  Purvis  (C.  C.)  143  Fed.  920;  Columbia  Digger  Co. 
V.  Rector  (D.  C.)  215  Fed.  618.  ^ 

There  are  numerous  other  authorities  to  this  effect.  "  The  action 
must  be  dismissed. 


UNITED  STATES  t.  JACOB  SCHMIDT  BREWING  CO. 
(District  Court,  D.  North  Dakota.    December  28,  1918.) 

1.  Imtebest  <^=>22(1) — Judgment. 

At  common  law  a  Judgment  does  not  beer  Interest  as  an  absolnte  mat- 
ter of  rlfcht,  and  ordinarily  the  question  whether  interest  is  recoverable 
depends  on  the  nature  of  the  judgment  and,  as  a  rule,  whether  allowed  b? 
some  statute. 

2.  Fines  ^=>n% — Judgments  in  Cbimikal  Case — Survival. 

Judgments  imposed  as  a  punishment  for  the  violation  of  a  criminal 
law  stand  in  a  class  by  themselves,  and  do  not  sarvive  the  death  of  the 
party  against  whom  they  are  entered,  80  as  to  be  a  charge  against  bis 
estate. 

3.  Interest  «=»2a(8) — Judgments  in  Obiminai.  Cask. 

In  view  of  Rev.  St.  $  906  (Comp.  St.  1»10,  §  1605),  providing  for  allow- 
ance of  interest  on  all  judgments  in  civil  cases,  the  United  States  cannot 
recover  interest  on  a  judgment  imposing  a  line  for  violation  of  a  criminal 
statute,  though  enforcement  was  stayed  pending  defendant's  writ  of  error 
by  a  stay  bond. 

The  Jacob  Schmidt  Brewing  Company  was  convicted  of  violating 
Criminal  Code,  §  240  (Comp.  St.  1916,  §  10410),  and,  the  conviction 
being  affirmed  on  defendant's  writ  of  error,  the  question  whether  the 
United  States  was  entitled  to  interest  on  the  judgment,  the  defendant 
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having  given  a  stay  bond,  was  submitted  on  stipulation  of  counsel. 
Interest  denied. 

M.  A.  Hildreth,  of  Fargo,  N.  D.,  for  the  United  States. 
James  Manahan,  of  St.  Paul,  Minn.,  for  defendant.   , 

AMIDON,  District  Judge.  A  question  has  arisen  in  this  case  which 
is  submitted  to  the  court  by  stipulation  of  counsel.  Defendant  is  charg- 
ed in  the  indictment  with  violation  of  section  240  of  the  Criminal  Code 
(Act  March  4,  1909,  c.  321,  35  Stat.  1137  [Comp.  St.  1916,  §  10410]), 
upon  the  ground  that  it  shipped  intoxicating  liquors  without  prop- 
erly marking  the  package  in  which  the  same  was  contained.  It  was 
found  guilty,  and  as  punishment  therefor  adjudged  to  pay  a  fine 
amounting  in  the  aggregate  to  $7,250.  It  sued  out  a  writ  of  error  to 
review  this  judgment,  and  gave  a  stay  bond.  The  question  sutxnitted 
by  the  stipulation  is  whether  the  government  is  entitled  to  interest 
upon  the  judgment  from  the  date  it  was  entered  to  the  time  of  its 
payment,  which  the  company  now  desires  to  make ;  the  judgment  hav- 
ing been  affirmed  by  the  Circuit  Court  of  Appeals.    Jacob  Schmidt 

Brewing  Co.  v.  United  States,  254  Fed.  695, C.  C.  A. . 

The  first  impression  is  that  the  judgment  created  a  debt  due  from 
the  defendant  to  the  government,  and  that  it  was  the  duty  of  the  de- 
fendant to  pay  this  judgment  immediately  upon  its  rendition.  As  it 
escaped  that  duty  by  suing  out  a  writ  of  error,  interest  would,  in  the 
ordinary  course  of  things,  constitute  the  damage  caused  to  the  gov- 
ernment by  reason  of  the  delay  in  making  the  payment. 

This,  however,  proceeds  upon  th*e  assumption  that  interest  is  recov- 
erable as  a  matter  of  right.  Such  is  not  the  case.  The  judgment,  by 
its  terms,  did  not  bear  interest.  No  interest  is  awarded  specifically  by 
the  judgment  of  the  Circuit  Court  of  Appeals.  On  the  contrary,  that 
court  has  even  withheld  costs. 

[1]  At  common  law,  a  judgment  does  not  bear  interest  as  an  ab- 
solute matter  of  right.  Whether  interest  is  recoverable  depends  upon 
the  nature  of  the  judgment,  and  as  a  rule  upon  whether  interest  is 
awarded  by  some  statute  upon  all  judgments  of  the  class  to  which  the 
particular  judgment  belongs. 

[2]  Judgments  imposed  as  a  punishment  for  the  violation  of  a  crim- 
inal law  stand  in  a  class  by  themselves.  They  do  not  survive  the  death 
of  the  party  against  whom  they  are  entered,  so  as  to  be  a  charge  upon 
his  estate.  United  States  v.  Mitchell  (C.  C.)  163  Fed.  1014;  United 
States  V.  Dunne,  173  Fed.  254;  97  C.  C.  A.  420,  19  Ann.  Cas.  1145. 
California  has  a  statute  almost  identical  with  that  of  the  state  of  North 
Dakota,  and  it  has  been  ruled  under  that  statute  that  judgments  im- 
posed as  a  fine  for  the  violation  of  criminal  law  do  not  bear  interest. 
People  ex  rel.  Warfield  v.  Sutter,  129  Cal.  545,  62  Pac.  104,  79  Am. 
St.  Rep.  137. 

[3]  This  subject,  however,  is  settled  for  federal  courts  by  section 
966  of  the  Revised  Statute  (section  1605  of  United  States  Compiled 
Statutes  for  1916).    That  statute  provides  as  follows: 

"Interest  shall  be  allowed  on  all  Judgments  in  civil  causes,  recovered  in  a 
Circait  or  District  Ctourt,"  etc. 
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Congress  having  undertaken  to  deal  with  the  subject  of  Interest 
upon  judgments,  and  having  expressly  restricted  the  allowance  of  in- 
terest to  judgments  in  civil  causes,  the  implication  is  strong  that  judg- 
ments in  criminal  causes  do  not  bear  interest. 

My  conclusion,  therefore,  is  that  the  government  is  not  entitled  to 
interest  upon  the  judgment  in  the  above-entitled  cause. 


GORHAM  v.  CDNARO  S.  S.  00.,  LlmlteO. 

(District  Court,  D.  Maine.    October  17,  1918.) 

Na  478. 

L  SniPFiNa  «=»84(3) — ^Liabilitt  of  Ship— Injury  to  Stxtbdobs. 

A  steamship  company  held  liable  for  injury  to  an  employe  of  contract- 
ing stevedores  for  coaling  a  ship,  on  the  ground  that  its  walking  boss, 
co-operating  In  the  loading  as  on  former  occasions  in  the  course  of  bis 
employment,  famished  an  imsafe  rigging  for  use  in  d^vering  the  coal 
at  the  hatchway. 

2.   COBPOBATIONB    ®=9423 — IiIABIUTT   TOB    NKOLIG-XNCE    OF   AQEItT. 

A  corporation  may  be  held  liable  for  negligence  of  its  agents,  where  the 
act  in  question  was  performed  in  the  course  of  the  agent's  employment  In 
the  business  of  the  principal. 

In  Admiralty.  Suit  by  Patrick  F.  Gorham  against  the  Canard 
Steamship  Company,  Limited.    Decree  for  libelant 

Woodman  &  Whitehouse  and  Raymond  S.  Oakes,  all  of  Portland, 
Me.,  for  libelant. 
Bnijdley  &  Linnell,  of  Portland,  Me.,  for  respondent 

HALE,  District  Judge.  The  libelant  brings  this  suit  for  personal 
injuries  alleged  to  have  been  received  by  him  on  January  4,  1918, 
while  engaged  as  a  stevedore  ifi  the  service  of  Randall  &  McAllister, 
coal  dealers,  in  loading  bunker  coal  into  the  respondent's  steamer  As- 
cania,  while  lying  at  the  dock  alongside  the  Grand  Trunk  wharf  in 
Portland  Harbor.  He  says  that  his  duties  required  him  to  guide  heav)' 
tubs  of  coal  from  the  side  of  the  ship  to  the  hatchway;  that  the  re- 
spo,ndent  was  under  the  duty  of  exercising  reasonable  care  in  pro- 
viding a  safe  place  for  him  to  work,  and  that  this  included  the  duty  of 
seeing  that  any  rig^ng  or  machinery  which  it  undertook  to  provide 
should  be  reasonably  safe;  that  the  respondent  failed  in  this  duty; 
that  by  its  walking  boss,  Covell,  it  put  up  a  rigging  which  proved  un- 
safe ;  and  that  thereby  a  block  became  unhooked  from  a  guy  wire, 
and  was  thrown,  with  violence,  against  libelant's  head,  causing  injury. 

The  respondent  denies  that  it  was  its  duty  to  provide  appliances  to 
carry  on  the  work  of  coaling,  or  that  its  agent  constructed  any  tem- 
porary device  for  the  purpose  of  dragging  buckets  of  coal  from  the 
side  of  the  ship  to  the  hatchway,  and  says  that  this  device  was  con- 
structed by  Randall  &  McAllister,  under  the  direction  of  their  fore- 
nuyi;  that  it  gave  no  invitation  for  the  libelant  to  render  service  on 
tfie  ship,  or  to  come  upon  the  ship  for  any  purpose ;  that  it  contracted 
with  the  libelant's  employers,  Randall  &  McAllister,  to  coal  the  ship, 
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and  did  not  undertake  to  provide  any  rigging  for  the  purpose;  that 
^vhatever  Covell  did  in  supplying  the  rigging  was  voluntary,  and  in  the 
nature  of  a  loan;  and  that  it  was  not  the  act  of  the  company. 

The  proofs  show  that  the  Ascania  was  to  be  supplied  with  coal  for 
her  bunkers,  undeif  a  verbal  contract  between  the  respondent  company 
and  Randall  &  McAllister.    Gorham  was  in  the  temporary  employment 
of  Randall  &  McAllister,  and  was  acting  as  one  of  the  stevedores 
in  loading  coal  upon  the  ship.    By  reason  of  the  construction  of  the 
vessel,  and  its  height  out  of  water,  it  was  found  impossible  to  load  the 
coal  with  the  usual  appliances  which  Randall  &  McAllister  had;   the 
derrick  on  the  lighter  used  by  Randall  &  McAllister  would  not  reach 
far  enough  on  board  to  land  the  tubs  of  coal  cwiveniently  for  dumping 
through  the  small  center  hatch  on  the  ship.    Covell,  the  head  walking 
boss  of  the  respondent  company,  obtained  from  the  respondent  com- 
pany's shed  a  special  rigging  suitable  for  the  required  use,  a  rig^ng 
which  the  company  had  provided  before  in  such  cases.    A  so-called 
Warren  lighter,  having  a  tall  derrick  mast  and  heavy  buckets,  was 
brought  alongside.    It  appears  that  Covell  had  rigged  this  vessel  and 
other  vessels  in  the  same  manner,  and  knew  how  to  do  it.    The  rig- 
ging cojisisted  generally  of  a  span  leadhig  from  one  of  the  funnels 
on  the  vessel  to  the  deck;    this  span  wire  was  extended  from  the 
smokestack,  and  carried  forward  to  a  ventilator  across  the  hatch, 
lengthwise  of  the  vessel ;  a  block,  called  a  Boston  block,  with  an  open 
hook,  was  placed  on  the  span  wire  and  hu,ng  over  the  hatch ;  the  open 
hook  of  this  Boston  block  had  no  shackle  bolt  to  close  its  opening;  a 
guy  wire  was  attached  to  the  block,  and  carried  backwards  to  a  point 
near  the  funnel,  to  hold  the  block  from  sliding  down  the  slanting  wire 
toward  the  ventilator;   a  cross  guy  wire  was  affixed  to  the  slanting 
wire,  and  carried  back  to  a  point  on  the  opposite  side  of  the  ship,  to 
prevent  the  slanting  wire  from  swinging  too  far  toward  the  side  of 
the  vessel  over  which  the  coal  came  in ;  in  order  to  hold  the  block  on 
the  wire,  a  mousing,  or  lashing,  was  wound  around  the  neck  of  the 
hook;   a  rope  attached  to,  and  running  from,  the  drum  end,  on  the 
steam  winch,  forward  near  the  ventilator,  was  passed  through  the 
block,  and  attached  to  a  tub  on  the  side  of  the  vessel  nearest  the  light- 
er.   The  pull  from  the  tub  on  the  slanting  wire  was  at  about  right 
angles ;  and  the  pull  from  the  rope  to  the  steam  winch  drum  was  be- 
tween the  right  an^le  and  the  direct  line  of  the  slanting  wire,  some- 
thing less  than  a  right  angle.    The  tubs  to  which  the  rope  was  thus 
attached  were  dragged  by  this  line,  passing  through  the  block,  and  by 
the  turn  of  the  steam  winch,  along  the  deck,  and  were  dumped  into 
the  hatch.    In  the  passageway  of  the  tubs  across  the  deck  were  two 
lifeboat  stanchions,  about  15  feet  apari,  with  a  rest  in  the  center,  be- 
tween them,  about  18  inches  above  the  deck ;  this  center  rest  tended  to 
obstruct  tfie  tubs.    Gorham  was  engaged  in  attempting  to  pull  the  tubs 
by  the  obstruction,  and  the  tubs  were  found  so  heavy  that  it  was  nec- 
essary for  the  winchman  to  turn'  his  drum  in  order  to  swing  and  surge 
the  tubs,  and  thus  lift  them  by  the  obstruction.    This  surging  and  rapid 
movement  of  the  tubs  caused  the  block  to  be  brought  back  sharply 
against  the  span  wire;  in  this  way  the  mousing,  or  lashing,  on  the  hook 
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was  chafed,  so  that  the  hook  jumped  off  the  span  wire,  and  the  Week 
was  thrown  with  force  a^g^ainst  the  libelant's  head. 

The  evidence  shows  that,  when  Randall  &  McAllister's  crew  came 
on  board  the  Ascania  o;i  the  morning  of  the  injury,  for  the  purpose 
of  coaling  the  ship,  their  foreman,  Mulkem,  knew  that  the  ship  had 
to  be  loaded,  no  matter  what  was  her  position;  it  was  evidence  that 
she  stood  too  high  in  the  water  for  their  trucks  to  swing  the  buckets 
over  the  hatch,  and  that  a  special  rigging  would  have  to  be  put  up; 
the  walking  boss  of  the  respondent  was  then  consulted;  Covell  sent 
at  once  to  the  Cunard  shed  to  get  the  rigging,  and  helped  to  put  it  up ; 
he  co-operated  with  Mulkem  and  instructed  him ;  he  had,  before  that, 
supervised  the  loading  and  unloading  of  the  same  vessel,  and  had  su- 
perintended the  putting  in  of  coal  by  his  own  crew  and  others  frcrni 
the  upper  deck  when  the  ship  was  light;  he  had  used  the  extra  hoist 
in  the  same  way  he  was  then  using  it;  he  knew  he  would  have  to  use 
the  same  rigging  as  before,  so  that,  when  the  coal  and  the  men  came,  he 
was  there,  expecting  to  assist  and  to  supply  the  rigging. 

[1]  I  cannot  sustain  the  contention  of  the  respondent  that,  in  fur- 
nishing the  rigging  and  putting  it  up,  Covell  was  acting  only  as  a  vol- 
unteer, and  was  merely  loaning  the  rigging  to  the  coal  dealers.     It  was 
clear  that  the  character  of  the  ship  and  its  position  high  out  of  the 
water  required  a  special  rigging;    Randall  &  McAllister   were  not 
obliged  by  their  contract  to  furnish  it.    When  confronted  with  this  sit- 
uation, the  walking  boss  of  the  ship  furnished  the  rigging,  and  direct- 
ed its  erection  and  use.    The  testimony  leads  me  to  the  conclusion  that 
.he  was  acting  in  the  general  course  of  his  duties,  and  in  furtherance 
of  the  business  of  the  ship;   those  intrusted  with  the  conduct  of  the 
ship  must  be  bound  by  his  action.    Even  though  the  ship  was  under  no 
contractual  obligation  in  the  premises,  it  was  under  the  duty  of  seeing 
that  the  instrumentalities,  furnished  by  its  walking  boss,  and  'superin- 
tended by  him,  under  the  circumstances  shown  by  the  proofs,  were 
reasonably  safe  for  the  purpose  for  which  they  were  intended.    It  is 
shown,  too,  that  Covell  stayed  around  the  ship  and  saw  the  operation 
of  the  rigging,  and  that  he  had  knowledge  of  the  mousing  on  the  hook; 
he  knew  that,  when  the  hook  repeatedly  swung  back,  bringing  the 
mousing  against  the  span,  this  action  would  tend  to  wear  off  the  mous- 
ing, and  to  cause  the  consequent  fall  of  the  block.    It  is  in  testimony, 
too,  that  after  the  injury  he  furnished  a  block  not  having  an  open  hook, 
but  provided  with  a  shackle,  because,  as  he  says,  "we  thought  it  was 
safer."    The  evidence  is  convincing  that  he  was  a  man  of  experience 
in  his  work ;  that  he  was  acting  in  the  course  of  the  business  of  the 
ship;   that  he  selected  the  special  rigging  and  superintended  its  in- 
stalling ;  that  he  saw  it  in  operation  with  the  heavy  tubs ;  that  he  knew 
the  difficulties  and  liability  to  injury  resulting  from  its  use.    If  he  had 
stopped  the  work  as  soon  as  he  perceived  the  danger,  and  had  then 
procured  from  his  shed  a  shackle  block  with  aji  iron  bolt,  which  could 
not  have  chafed,  the  injury  would  not  have  occurred.    The  libelant 
was  engaged  in  performing  a  service  in  which  the  ship  had  an  interest: 
those  in  charge  of  the  ship  were  under  the  duty  of  exercising  the  care 
of  a  reasotnably  prudent  man  in  providing  a  safe  place  for  him  to 
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work ;  this  must  be  held  to  inchide  the  duty  of  seeing  that  any  instru- 
menteJities  which  it  undertook  to  provide  should  be  reasonably  safe. 
It  is  the  duty  of  an  employer,  inviting  workmen  to  use  his  structures, 
to  exercise  reasonable  care  and  diligence  to  make  them  fit  for  use.  The 
Rheola  (C.  C.)  19  Fed.  926;  Pioneer  S.  S.  Co.  v.  McCann,  170  Fed. 
873,  96  C.  C.  A.  49;  Hough  v.  Railway  Co.,  100  U.  S.  214,  220,  25 
L.  Ed.  612." 

I  am  constrained  by  the  testimony  to  hold  that  the  rigging  was  ac- 
tually furnished  by  the  ship,  even  though  the  ship  was  under  no  con- 
tract to  provide  such  a  structure.  The  action  of  Covell,  the  walking 
boss,  was  clearly  an  act  of  co-operation  on  th6  part  of  the  ship  in 
the  work  of  loading  the  coal.  In  The  Lisnacrieve  (D.  C.)  87  Fed.  570, 
572,  Judge  Thomas,  of  the  Eastern  District  of  New  York,  held  that, 
where  the  owners  of  a  ship  furnished  a  winchman  to  assist  in  unload- 
ing, they  were  liable  to  an  employe  of  the  stevedore,  who  was  unload- 
ing the  ship  under  a  contract,  for  injuries  caused  by  the  negligence 
of  the  winchman,  although  they  were  under  no  contractual  obligation 
to  furnish  the  winchman,  and  although  the  winchman  was  working 
under  the  orders  of  the  stevedore ;  that  such  an  undertaking  was  not 
merely  loaning  a  servant  to  a  stevedore;  it  was  co-operation  on  the 
part  of  the  ship  in  the  work  of  unloading  the  cargo. 

In  the  case  at  bar,  the  walking  boss  of  the  respondent  was  clearly 
co-operating  in  the  work  of  loading  the  coal,  although  he  was  un- 
der no  contractual  obligation  to  so  co-operate.  In  so  doing,  it  is  clear 
that  he  was  acting  in  furtherance  of  the  business  of  his  principal ;  that 
he  was  put  forward  by  it  as  the  man  in  general  charge,  in  the  course 
of  the  ship's  business,  of  all  matters  pertaining  to  loading'  it  and  fit- 
ting it  for  sea.  Under  these  circumstances,  the  respondent  must  be 
held  to  be  bound  by  the  action  of  Covell.  I  am  satisfied,  too,  by  the 
evidence,  that  the  liability  to  injury  from  the  use  of  the  rigging  in 
question  could  have  been  discovered  by  the  exercise-  of  the  degree 
of  care  required  under  all  the  circumstances  of  the  case,  and  that  there- 
fore the  shipowner  must  be  held  to  be  liable  for  the  libelant's  injuries. 

In  this  respect  The  Bolton  Castle,  250  Fed.  403, C.  C.  A. ,  is 

in  point ;  that  case  was  lately  decided  by  the  Court  of  Appeals  in  this 
Circuit,  in  an  opinion  sent  down  in  April  last, 

[2]  The  law  of  the  federal  courts  is  clear  that,  in  order  to  hold 
a  corporation  liable  for  the  negligence  of  its  agents,  the  act  in  question 
must  be  performed  in  the  course  of  the  agent's  employment  in  the 
business  of  the  principal.  There  must  be  evidence  of  some  facts  from 
which  the,  authority  of  the  agent  to  act  upon  the  subject-matter  in- 
volved may  be  fairly  and  legitimately  inferred  by  the  court ;  and  this 
rule  is  applicable  to  the  case  of  a  corporation  as  in  the  case  of  an 
individual.  Salt  Lake  City  v.  Hollister,  118  U.  S.  256,  6  Sup.  Ct, 
1055,  30  L.  Ed.  176;  Lake  Shore,  etc.,  Ry.  Co.  v.  Prentice,  147  U. 
S.  101,  109,  13  Sup.  Ct.  261,  37  L.  Ed.  97;  Washington  Gaslight  Co. 
V.  Lansden,  172  U.  S.  534,  544,  19  Sup.  Ct  296,  43  L^  Ed.  543. 

Such  evidence  as  is  referred  to  in  the  above  cases  is  found  in  the 
case  before  me.  I  can  have  no  doubt,  from  this  evidence,  that  the 
respondent  was  bound  by  the  act  of  its  walking  boss  in  co-operating 
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with  the  employers  of  the  libelant  in  loading  the  coal  upon  the  sKp, 
and  in  furnishing  a  rigging  for  that  purpose.  If  Covell,  who  must 
be  held  to  have  been  the  agent  of  the  respondent  in  the  premises,  had 
exercised  the  caution  of  a  reasonably  prudent  man,  as  soon  as  he  found 
that  injury  might  result  from  the  operation  of' his  ri^ng,  and  had 
provided  the  shackle  block  with  an  iron  bolt,  as  he  did  after  the 
injury,  the  accident  would  not  have  occurred.  I  am  satisfied  that  his 
negligence  was  the  negligence  of  the  ship,  and  was  the  primary  cause 
of  the  injury. 

No  fault  of  the  libelant  is  alleged  by  the  answer  or  shown  by  tiie 
proofs. 

The  respondent  must  therefore  be  held  to  have  been  solely  at  fault 
Pursuant  to  this  opinion,  a  decree  should  be  rendered  for  me  libelant 
in  an  amount  that  shall  fairly  compensate  him  for  his  injury.  He 
lost  his  wages  for  10  weeks ;  he  suffered  something  from  the  reduction 
of  his  pay  after  he  returned  to  work;  he  paid  his  medical  expenses; 
he  suffered  some  pain.  A  careful  examination  of  the  evidence  leads 
me  to  the  conclusion  that  the  sum  of  $900  will  be  reasonably  compen- 
satory to  the  libelant.  Let  a  decree,  therefore,  be  entered  for  that 
sum,  with  costs. 


STATE  OF  MARYLAND,  to  Use  of  BODDIE,  v.  BALTIMORE  &  O.  S.  CO. 

et  aL 

(District  Oourt,  D.  Maryland.    December  24,  1916.) 

SatFFiNO  €=»S4(1) — AcnoiT  fob  Wbonofui.  Death— NEauoxncB. 

A  dredge,  stationed  In  a  slip  and  made  fast  to  piers  by  two  lines  on 
each  side,  which  allowed  the  second  line  to  sag  while  a  lannch  loaded 
with  stevedores  was  passing  out  under  them,  by  which  a  stevedore  was 
swept  off  and  drowned,  held  In  fault  and  liable  for  the  death ;  it  appear- 
ing that  the  laundi  signaled  her  start,  and  that  If  the  llnea  had  beesi 
held  taut,  as  customary,  she  could  hare  passed  under  safely,  but  that 
through  negligence  of  the  lookout  on  the  dredge  she  was  nether  beard 
nor  seen. 

In  Admiralty.  Suit  by  the  State  of  Maryland,  to  the  use  of  Louise 
Boddie,  widow  of  William  Boddie,  deceased,  against  the  Baltimore  & 
Ohio  Railroad  Company,  the  Maryland  Dredging  &  Contracting  Com- 
pany, the  Patapsco  Ship  Ceiling  &  Stevedore  Company,  and  the  Em- 
pire Engineering  Company,  Incorporated.  Decree  for  libelant  against 
the  Maryland  I^edging  &  Contracting  Company. 

Benjamin  H.  McKindless  and  Charles  W.  Main,  both  of  Baltimore, 
Md.,  for  libelants. 

Charles  R.  Webber  and  Duncan  K.  Brent,  both  of  Baltimore,  Md., 
for  respondent  Baltimore  &  O.  R.  Co. 

Joseph  N.  Ulman  and  George  Forbes,  both  of  Baltimore,  Md.,  for 
respondent  Maryland  Dredging  &  Contracting  Co. 

Marbury,  Gosnell  &  Williams,  Frank  Gosnell,  and  Jesse  Slingluff,  all 
of  Baltimore,  Md.,  for  respondent  Patapsco  Ship  Ceiling  &  Steve- 
dore Co. 

William  Fell  Johnson,  Jr.,  of  Baltimore,  Md.,  for  respondent  Em- 
pire Engineering  Co.,  Inc. 

4s>For  outer  cum  M»a  «ame  topic  t  KBY-NUMBER  in  all  Ker-NumtMred  DIsMta  4  ladaxai 
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ROSE,  District  Ju^e.  The  equitable  libelant  seeks  compensation 
for  her  husband's  death.  There  is  no  dispute  as  to  how  he  was  killed, 
and  upon  the  facts  there  can  be  none  that  it  was  the  result  of  the  neg- 
ligence of  some  one  other  than  himself.  The  controversy  is  as  to 
■whose  carelessness  it  was.  He  was  in  the  employ  of  the  respondent 
the  Patapsco  Ship  Ceiling  &  Stevedore  Company,  hereinafter  called 
the  "Stevedore  Company."  It  had  frequent  occasion  to  move  its 
workmen  about  the  harbor,  and  for  that  purpose,  it  sometimes  used 
launches  of  its  own,  and  sometimes  hired  thos^  of  others.  At  the  time 
of  the  fatal  accident,  the  deceased  was  in  one  of  the  latter,  upon  which 
the  gang,  of  which  he  was  a  member,  had  been  ordered  by  the  Steve- 
dore Company.  The  launch  attempted  to  pass  under  the  lines  which 
held  fast  to  tfie  pier  a  dredge  which  was  owned  and  operated  by  the 
respondent  the  Maryland  Eh^dging  &  Contracting  Company,  herein- 
after called  the  "Dredging  Company."  One  of  these  lines  sagged  down 
upon  the  launch,  and  swept  the  deceased  off  to  his  death  by  drowning. 

The  dredge  had  been  working  in  the  same  slip  for  something  over 
three  weeks  before  the  accident.  The  launch  had  passed  in  and  out 
of  the  slip  almost  daily,  and  usually  a  number  of  times  each  day. 
During  working  hours,  the  dredge  was  made  fast  to  the  piers,  on  either 
side,  by  lines;  there  being  two  of  them  on  each  side.  One  of  these 
the  breast  line,  ran  from  amidship  the  dredge  to  the  pier.  It  was  about 
80  feet  long.  The  other  extended  from  the  dredge's  quarter  diagonally 
forward  about  200  feet  to  the  pier.  When  these  lines  were  taut,  there 
was  ample  room  for  a  launch  safely  to  pass  under  them.  When  the 
dredge  was  at  work,  as  the  result  of  the  movements  of  its  bucket,  the 
lines  were  continually  passing  from  taut  to  slack,  and  back  again. 
About  three-quarters  ot  a  minute  elapsed  from  one  slackening  of  the 
line  until  the  next  The  accident  happened  on  an  August  morning. 
The  launch  started  from  the  head  of  the  slip;  that  is,  from  a  point 
200  or  300  feet  from  the  dredge.  The  starboard  side  of  the  dredge 
was  that  upon  which  the  launch  should  have  gone,  if  upon  any,  and 
upon  that  side  it  attempted  to  pass.  At  the  time  it  started,  the  dredge's 
starboard  lines  were  both  taut,  and  remained  so  until  after  the  laimch 
had  passed  under  the  first,  presumably  the  breast  line.  Then  the  other 
line  sagged  down  on  the  launch  and  swept  the  deceased  off. 

There  are  only  two  controverted  questions  of  fact:  (1)  Did  the 
launch  sound  its  whistle  as  it  left  the  wharf  ?  and  (2)  was  the  dredge 
at  work  when  the  launch  started  towards  it  ? 

It  is  abundantly  established  that  the  whistle  was  at  hand.  There 
was  no  reason  why  it  should  not  have  been  sounded,  and  every  reason 
why  it  should.  The  master  of  the  launch  and  two  other  persons  swear 
positively  that  it  was.  Seven  other  persons  who  testified  were,  at  the 
time,  in  a  position  in  which  it  was  physically  possible  for  them  to  have 
heard  the  blast,  if  given.  Of  these,  two  do  not  remember  whether  the 
whistle  was  sounded  or  not.  A  third,  a  very  intelligent  man,  states 
that,  had  it  been  blown  before  the  launch  started,  his  attention  would 
hardly  have  been  attracted  to  it.  Of  the  remaining  four,  two  were  the 
master  and  engineer  of  the  dredge.  Their  evidence  that  it  was  not 
sounded  is  of  little  worth. 
251 F.— 46 
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The  captain  is  quite  deaf,  and  says  he  has  been  increasingly  so  for 
the  last  10  years.  He  claiYns  that  he  can  hear  better  when  the  dredge 
is  vibrating  than  he  can  at  other  times.  However  that  may  be,  his 
evidence  that  he  did  not  hear  the  whistle  proves  nothing,  in  spite  of 
the  fact  that  he  appeared  to  be,  outside  of  the  defect  in  his  hearing,  a 
competent  and  truthful  man.  He  was  in  the  pilot  house  looking  for- 
ward at  the  time  of  the  accident,  and  he  did  not  rely  on  his  own  ears 
for  knowledge  as  to  signals  which  might  be  given  by  boats  coming  up 
from  the  rear  of  the  dredge.  In  the  absence  of  his  mate,  he  had  sta- 
tioned his  engineer  on  the  stem,  at  a  point  from  which  all  that  went 
on  aft  his  boat  could  have  easily  been  seen,  and  from  which  there 
were  ample  facilities  for  communicating  promptly  with  him.  All  these 
precautions  were  bound  to  prove  useless,  unless  the  engineer  in  fact  did  • 
keep  his  eyes  and  his  ears  open.  It  never  seems  to  liave  occurred  to 
him  that  tfiere  was  any  reason  why  he  should  do  either.  Apparently 
he  supposed  that  he  had  nothing  whatever  to  do,  except  once  in  ever)' 
20  minutes  or  so,  at  which  interval  it  was  customary  to  move  the 
dredge.  He  says  he  did  not  hear  the  whistle,  but  then  he  was  equally 
deaf  to  the  noise  made  by  somewhere  from  20  to  40  stevedores  crowd- 
ing upon  the  launch.  He  never  saw  the  launch  at  all,  until  it  was  tin- 
der the  line  which  caused  the  disaster.  Frc«n  his  whole  manner  on 
the  stand,  I  concluded  that  he  was  either  physically  or  mentally  asleep 
for  some  while  before  the  accident.  When  testifying,  he  was  voluble 
in  his  criticisms  of  the  actions  of  the  launch  on  previous  occasions, 
and  as  to  the  warnings  given  it  by  the  dredge  captain,  and  as  to  its 
speed  at  the  time  of  the  accident.  A  comparison  between  what  he 
says  on  these  matters  and  the  testimony  of  the  dredge  master  shovrs 
that  many  of  his  statements  are  gross  and  obvious  exaggerations,  to 
call  them  by  no  harsher  term. 

The  remaining  witnesses,  who  say  that  the  whistle  was  not  sounded, 
are  a  colored  stevedore  and  a  very  intelligent  launch  captain,  then 
in  the  employ  of  the  Stevedore  Company,  but  now  in  the  government 
service.  He  was  standing  on  a  wharf  near  by  at  the  time  the  launch 
put  out.  Both  these  witnesses  made  a  favorable  impression,  and  yet 
such  negative  testimony,  even  when  given  by  honest  and  capable  men, 
is  not  persuasive  against  the  positive  testimony  of  witnesses  who  ap- 
pear also  to  be  trying  to  tell  the  truth.  Neither  of  these  men  was 
charged  with  any  duty  which  depended  upon  his  hearing  the  whistle. 
It  might  well  have  been  sounded  without  its  making  the  slightest  im- 
pression on  either  of  them.  Under  such  circumstances,  all  of  us  have 
ears,  but  we  hear  not.  It  is,  of  course,  not  possible  to  be  absolutely 
certain  tiiat  the  whistle  was  sounded;  but  I  have  little  doubt  that  it 
was,  and  must  so  find.  That  being  so,  the  dredge  was  clearly  in  fault. 
It  could  have  suspended  its  operations  long  enough  to  allow  the  safe 
passage  of  the  launch,  as  had  been  its  habitual  practice  with  reference 
to  this  and  other  launches.  If,  for  any  reason,  it  was  at  the  moment 
impracticable  to  stop,  the  engineer  could,  as  was  also  usual,  have 
signaled  the  launch  with  his  hands  to  wait.  Neither  was  done,  because 
for  some  reason  the  ei^neer  was  for  the  moment  oblivious  to  all  that 
was  going  on  about  him,  and  the  captain  of  the  dredge,  handicapped 
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by  his  defective  hearing,  relied  on  his  engineer  for  information  as  to 
what  was  happening  to  the  stem  of  his  boat. 

In  view  of  this  conclusion,  it  is  unnecessary  to  determine  the  other 
point  in  controversy,  namely :  Was  the  dredge  at  work  when  the  launch 
started  towards  it?  There  are  many  witnesses,  and  not  all  from  one 
side,  who  are  positive  that  it  was,  and  had  been  for  some  hours  be- 
fore. Those  who  claim  that  it  was  not  point  out  that  every  one  agrees 
that  the  dredge's  starboard  lines  were  taut  when  the  launch  left  the 
wrharf ,  and  remained  so  until  after  the  launch  had  successfully  passed 
under  the  first  of  them.  The  launch  was  not,  even  at  the  time  of  the 
accident,  moving  more  than  three  knots  an  hour.  It  is  argued  that,  had 
there  not  been  some  stoppage  of  the  dredge,  the  lines  would  not  have 
been  taut  so  long.  The  calculation  is  a  close  one,  but  it  is  not  neces- 
sary to  make  it. 

It  must  be  remembered  that  the  owner  of  the  launch  is  not  a  party 
to  this  cause.  If  he  were,  it  would  be  pecessary  to  give  much  consid- 
eration to  the  contention  that  the  master  of  the  launch  was  in  fault 
for  not  making  sure  that  his  signal  had  been  heard  and  understood  by 
the  dredge;  but,  if  so  much  be  granted,  it  would  not  exonerate  the 
dredge,  but  it  would  merely  inculpate  the  launch  also.  The  libelant 
may  hold  either  or  both  responsible.  In  point  of  fact,  the  launch  own- 
er was  not  sued,  very  possibly  because  the  prospect  of  being  able  to 
collect  a  large  sum  of  money  from  him  was  not  thought  to  be  hopeful. 
Any  one  of  the  respondents  could  have  brought  the  launch  owner  in. 
No  one  of  them  has  done  so.  If  the  Dredging  Company  thinks  it 
worth  while,  it  may,  after  paying  the  decree,  seek  contribution  from 
him,  unless  the  expiration  of  the  period  of  limitation  prescribed  by 
the  Maryland  form  of  Lord  Campbell's  Act  will  prevent. 

The  Stevedore  Company  does  not  appear  to  be  liable  for  the  neg- 
Ugence  of  the  master  of  the  launch.  It  is  true  that  its  general  fore- 
man, who,  under  all  the  circumstances,  bore  to  the  deceased  the  rela- 
tion of  vice  principal,  and  not  fellow  servant,  ordered  the  men  into  the 
launch.  It  is  possible,  if  the  accident  had  been  the  result  of  over- 
crowding the  boat,  or  of  its  unseaworthiness,  the  Stevedore  Company 
might  have  been  liable,  because  it  had  told  its  workmen  to  take  pas- 
sage in  it;  but  it  is  certainly  not  answerable  for  unanticipated  negli- 
gence in  the  management  of  a  launch,  which  it  did  not  own,  and  whose 
master  was  not  selected  by  it.  It  follows  that,  as  to  the  Stevedore 
Company,  the  libel  must  be  dismissed. 

The  Baltimore  &  Ohio  Railroad  Company  owns  the  piers  on  either 
side  of  the  slip.  It  engaged  the  Empire  Engineering  Company  to  have 
the  slip  dredged  out,  and  the  latter  employed  the  Dredging  Company, 
to  do  the  actual  work.  The  Railroad  Company  and  the  Engineering 
Company  were  sued,  I  suppose,  upon  the  theory  that  the  work  to  be 
done  was  of  such  a  character,  or  was  to  be  done  in  such  a  place,  that 
the  defense  of  independent  contractor  is  not  open  to  them  as  against 
the  claim  of  one  who  has  suffered  injury  in  the  course  of  its  doing. 
It  does  not  seem  that,  under  the  facts  in  evidence,  the  doctrine  is  ap- 
plicable ;  but  it  will  probably  be  unnecessary  to  pass  upon  that  ques- 
tion.   If  they,  or  either  of  them,  could  be  held  liable,  it  would  be  be- 
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cause,  and  only  because,  they,  or  one  of  them,  was  answerable  for  the 
negligence  of  the  employes  of  the  Dredging  Company,  and  the  latter 
would  be  bound  tb  reimburse  them  for  whatever  they  were  called  upon 
to  pay  in  consequence  of  such  negligence.  Fortunately  it  is  abundant- 
ly solvent,  and  the  question  of  whether  the  Railroad  Company  or  the 
Engineering  Company  is  under  any  liability  to  libelant  may  be  post- 
poned until  after  the  libelant  has  failed  to  collect  its  decree  from  the 
Dredging  Company. 

The  deceased  was  a  young  man  in  good  health,  making  at  the  time 
of  his  death  from  $22  to  $25  a  week.  These  wages  are  about  double 
what,  before  the  war,  stevedores  used  to  receive  at  this  port ;  but,  ac- 
cording to  the  official  index  numbers,  prices  have  gone  up  on  an  aver- 
age in  about  the  same  degree,  or  the  purchasing  power  of  a  dollar  is 
only  one-half  of  what  it  was — ^whichever  way  you  choose  to  put  it 
This  state  of  facts  may  not  be  permanent;  probably  to  its  full  ex- 
tent it  will  not  be.  Taking  all  things  into  account,  I  think  a  reasonable 
award  is  $7,500,  and  for  that  amount  a  decree  will  be  given  against 
the  Dredging  Company,  the  question  of  the  possible  liability  of  the 
Railroad  and  the  Engineering  Company,  respectively,  being  reserved. 


GRBOO  et  oL  T.  MEGAROBIi. 
(District  Court.  S.  D.  New  York.    October  28,  191&) 

1.  Joint  Advkntubes  9=>5(2) — Actions — ETvidknce. 

In  suit  by  members  of  a  syndicate  against  defendant,  who  organized  tbe 
same  and  transferred  to  the  syndicate  certain  corporate  stodc,  evidence 
held  to  show  that  defendant  did  not  intend,  by  means  of  a  letter  to 
those  invited  to  become  members  of  the  syndicate^  to  deceive  as  to  the 
price  he  paid  for  the  stock. 

2.  Joim    ADTENTtrnXB    «3>4(1) — HVTUAL   RlORTS   AND   IJIABIUTnES — DkCKTC— 

WBriTKN   iNerTBiniBNTS. 

Where  defendant  who  organized  a  syndicate,  Issned  a  letter  Inviting  per- 
sons to  join,  ambiguities  in  the  letter  must  be  resolved  against  defendant, 
where  it  was  asserted  that  he  was  guUty  of  fraud  in  misrepresenting  to 
membefs  of  the  syndicate  the  price  he  paid  for  the  corporate  stock  de- 
livered to  the  syndicate. 

5.  Joint  Advkntubib  «=»4(1) — Rslianck  on  Frattdulxnt  Statkkknt. 

Where  persons  who  entered  a  syndicate  formed  by  defendant  knew 
at  the  time  they  Joined  the  facts  concerning  defendant's  piirchase  of 
stock  which  he  transferred  to  the  syndicate,  they  cannot  recover  on  the 
theory  that  defendant,  in  letters  inviting  than  to  Join  the  syndicate,  mis- 
represented the  price  he  paid  for  the  stock. 
4.  Joint  Advbntttbes  «=>4(1) — Reuance  on  FRAUomjuTT  Statxukht. 

Where  persons  who  Joined  the  syndicate  formed  by  defendant  did  not 
rely  on  his  representations  as  to  the  price  at  whldi  he  acquired  corporate 
stock  which  he  ddlvered  to  the  syndicate,  they  cannot  recover  for  mis- 
representations as  to  the  matter.  iyt 

6.  Joint  Adventubes  9=»4(1) — Mtttuai,  Bights  and  LxABumn. 

Where  defendant,  who  organized  a  syndicate  to  take  over  corporate 
stock,  which  he  had  already  acquired,  in  conversations  with  one  H.,  who 
became  a  member,  induced  H.  to  believe  that  defendant  had  paid  for  tbe 
stock  the  price  received  from  the  syndicate,  held,  that  others  who  were 
induced  by  H.  to  J<^  tbe  syndicate  could  not  rely  on  the  mlsrepreseota- 
tions  made  to  H. 

9=9For  other  cases  see  lam*  toplo  A  KET-NUlfB£R  In  kU  Ker-Nomberad  Oliaata  *  Indoas 
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C;.  Joint  Advbntubeb  4=35(2) — Actions — Bttbdek  of  Pboof. 

In  an  action  for  fraud  upon  members  of  a  syndicate  formed  by  de- 
fendant, held,  tbat  persons  joining  the  syndicate  had  the  burden  of 
proving  the  fraudulent  misrepresentations  of  defendant. 

7.  Joint  Ab\shtuvb8  9s»4(1) — Mutuai.  Riohtb  and  LiLABiLmss. 

Where  one  who  had  joined  the  first  syndicate  organized  by  defendant, 
who  transferred  to  the  syndicate  at  $7  a  share  stock  which  he  had 
bought  for  half  that  sum,  learned  of  the  true  facts,  field,  that  such  per- 
son, having,  without  objection,  joined  a  second  syndicate  organized  to  - 
take  over  the  stock,  cannot  recover,  for  that  amounted  to  an  affirmanoa 
oC  the  first  oontract 

8.  Pbincifal  and  Aokht  ^silUW — ^Authobitt  of  Aobrt — Subscbipiion  to 

Stndicatb. 

An  agency  to  subscribe  to  a  syndicate  organized  to  take  over  corporate 
stock  does  not  continue,  per  se,  as  an  agency  to  waive,  relinquish,  or  con- 
done misrepresentations  made  by  the  organizer  of  the  syndicate. 

9.  Joint  Adventures  «=>5(2) — Actions — ISvidkncbl 

In  a  suit  against  defendant,  the  organizer  of  a  syndicate,  where  It  was 
contended  defendant  misrepresented  the  price  at  which  he  acquired  stock 
delivered  to  the  syndicate,  and  the  written  contract,  embraced  in  let- 
ters to  peraaaa  invited  to  join  the  syndicate,  was  ambiguous,  held,  that 
evidence  as  to  defendant's  conversations  was  admissible,  as  showing  the 
construction  plaintiffs  were  led  to  place  upon  the  writing. 

10.  Joint  AnvENrnsKS  <S=»4(1) — Mutuai  Riohts. 

Where  defendant  organized  a  syndicate  to  take  over  corporate  stock, 
which  he  had  already  acquired,  persons  who  joined  the  syndicate,  rely- 
ing oa  r^resentations  that  the  stock  was  turned  over  to  the  syndicate  at 
the  price  defendant  paid,  may,  without  repudiating  the  whole  agree- 
ment, require  defendant  to  deliver  them  shares  in  the  syndicate  on  the 
basis  of  the  price  he  paid  for  the  stock,  but  they  cannot  require  defend- 
ant to  account  for  the  entire  profits  resulting  from  the  transaction. 

11.  Joint  AnVBNTnEES  ®=>5(1) — Action  ^b  Accountino. 

Where  it  did  not  appear  that  defendant,  who  organized  a  syndicate, 
had  refused  to  fully  and  properly  account,  though  there  was  a  controversy 
as  to  whether  he  misrepres^ted  to  members  the  price  which  he  paid 
for  corporate  stock  delivered  to  the  syndicate,  held  that.  In  a  suit  seeking 
relief  on  that  basis,  defendant  should  not  be  required  to  account  as  lo 
the  transactions  of  the  syndicate. , 

In  Equity.  Suit  by  Nathan  Gregg,  Charles  B.  Whitehead,  and 
George  O.  Wolf,  copartners  doing  business  under  the  firm  name  of 
Gregg,  Whitehead  &  Co.,  and  others,  against  Roy  C.  Megargel,  doing 
business  under  the  firm  name  and  style  of  R.  C.  Megargel  &  Co.  Bill 
dismissed  as  to  some  of  plaintiffs,  and  as  to  others  part  only  of  the 
relief  granted. 

See,  also,  248  Fed.  960. 

White  &  Case,  of  New  York  City  (George  O.  Redington  and  Ver- 
mont Hatch,  both  of  New  York  City,  of  counsel),  for  plaintiflfs  Gre^ 
and  others. 

George  L.  Ingraham,  of  New  York  City,  for  plaintiffs  Gates  and 
Eccles. 

Wollman  &  WoUman,  of  New  York  City  (Henry  WoUman,  of  New 
York  City,  Clarence  Alexander,  of  Yonkers,  N.  Y.,  and  Herbert  Haase, 
of  Chicago,  111.,  of  counsel),  for  intervening  plaintiffs. 

Powell,  WVime,  lyowrie  &  Ruch,  of  New  York  City  (Herbert  C. 
Smyth  and  Frederick  J.  Powell,  both  of  New  York  City,  of  couns<-l), 
for  defendant.  ^ 
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MAYER,  District  Judge.  Though  in  form  one  lawsuit,  the  trial 
really  involved  the  consideration  of  a  series  of  cases,  because  of  the 
fact  that  the  various  plaintiffs  and  interveners  entered  into  transactions 
with  defendants  under  varying  circumstances,  and  each  case,  to  the 
extent  not  governed  by  certain  propositions  common  to  all,  must  be 
disposed  of  on  its  own  facts. 

The  complaint  of  plaintiffs,  so  far  as  it  relates  to  Gregg,  will  sene 
to  typify  the  theory  of  plaintiffs.  Gregg  alleges  that  in  August,  1917, 
Megai^el  made  a  proposition,  contained  in  a  letter  dated  August  17, 
1917,  which  was  accepted  by  Gregg  and  the  other  plaintiffs,  and  "there- 
upon constituted  a  separate  agreement  on  the  part  of  each  of  the  plain- 
tiffs with  the  defendant ;  that  said  letter  *  *  *  constitutes  the  en- 
tire agreement  between  the  parties,"  except,  of  course,  the  number  of 
shares  of  stock  subscribed  for  by  each  plaintiff ;  that  Gregg  et  al.  sub- 
scribed in  certain  amounts,  and  paid  certain  amounts  on  account  of 
their  stock  subscriptions ;  and — 

"Seveutli.  That  the  said  agreements  were  obtained'  from  the  plaintiffs  by 
tbe  defendant  tlirough  fraud  and  misrepresentation,  In  that  both  by  th? 
wording  of  the  agreements  and  by  statements  made  to  the  plaintiffs  by  the 
defendant,  with  the  intent  to  deceive  and  defraud  the  plaintiffs,  and  to  induce 
them  to  enter  into  the  agreements,  the  defendant  represented  that  he  Iiad  paid, 
or  was  to  pay,  $7  per  share  for  all  of  the  100,000  shares  of  stock  embraced 
within  the  agreements;  whereas,  on  information  and  belief,  the  plaintiffs  al- 
lege that  at  the  time  of  mailing  such  representations  the  defendant,  unknown 
to  the  plnintilfs,  had  an  option  for,  or  already  had  acquired,  the  said  stock  at 
a  price  of  $3.50  per  share. 

"Eighth.  That  plaintiffs  relied  upon  the  said  representations  made  by  the 
defendant  and  were  induced  thereby  to  enter  into  the  said  agreements^ 

"Ninth.  That  the  defendant,  in  acquiring  said  stock  at  $3.50  per  shares  was 
acting  as  the  agent  or  representative  of  the  plaintiffs  and  each  of  them. 

"Tenth.  That  the  plaintiffs  have  tendered  and  do  now  tender  to  the  defend- 
ant payment  for  their  nonwithdrawn  stock  on  the  basis  of  $3.50  per  sliare. 
in  addition  to  such  reasonable  commission  and  brokerages  for  sales  or  pur- 
chases effected  by  the  defendant,  and  nil  necessary  expenses  incurred  by  the 
defendant  in  the  acquisition  and  marketing  of  the  syndicate  stock,  and  other 
necessary  expenses  incurred  by  him  as  syndicate  manager;  and  plaintiffs  have 
demanded  and  do  now  demand  of  the  defendant  the  delivery  to  the  re^jectire 
plaintiffs  of  the  number  of  shares  of  nonwithdrawn  stock  of  their  subscription, 
but  that  the  defendant  has  refused  and  still  refuses  to  acc(^t  said  payment  as 
payment  in  full  and  to  deliver  said  nonwithdrawn  stock  to  the  plaintiffs." 

The  complaint  then  refers  to  transactions  of  the  sjmdicate  as  such 
and  after  its  formation.    Relief  is  asked  for  as  follows : 

"(1)  That  the  defendant  render  to  the  plaintiffs  a  true  and  full  account 
setting  forth  the  following  items  and  particulars: 

"(a)  The  amount  defendant  paid  per  share  for  the  100,000  shares  of  syndi- 
cate stock,  referred  to  in  Exhibit  A,  together  with  the  date  or  dates  wbea 
defendant  acquired  said  stock. 

"(b)  An  itemized  account  of  the  purchases  and  sales  of  the  syndicate 
stock.    •    •    • 

"(c)  An  itemized  expense  account  of  the  disbursements.     •    •     • 

"(d)  Tlie  amount  of  cash  received  from  participants  on  account  of  the 
80,670  shares  of  nonwithdrawn  participation  stock,  and  the  amount  receivable. 

"(e)  An  itemized  account  of  all  other  receipts  and  expenditure^  ctf  the 
snid  syndicate. 

"(2)  That  pending  a  full  *  *  *  accounting  the  defendant  be  enjoined 
from  .disposing  of    *    *    *    any  of  the  stock  of  the  syndicate  which  the  plaio- 
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tiffs  claim,  and  that  defendant  be  enjoined  from  disposing  of  any  of  the  prop- 
erty, money,  interests  or  effects  of  the  syndicate. 

"(3)  That  a  receiver  of  the  syndicate  stock,  money,  and  property  •  •  • 
be  appointed,  with  the  nsual  powers  and  duties. 

"And  pltilnttffs  demand  final  Judgment  against  tbe  defendant  as  follows: 

"(4)  That  upon  payment  to  the  defendant  by  each  or  any  of  the  plaintiffs 
of  the  balance  due  on  their  subscriptions  for  nonwithdrawn  stock,  at  tbe  rate 
of  $3.50  per  share,  plus,  their  pro  rata  share  of  the  commissions  and  ex- 
penses, referred  to  in  paragraph  or  subdlTiaion  10  of  this  bill  of  complaint, 
the  defendant  t>e  required  to  deliver  forthwith  to  each  of  the  plaintiffs  making 
such  payment,  the  entire  number  of  sliaree  of  their  subscriptions  for  said 
nonwlthdravni  stock.    •    •     • 

''(7)  That  the  plaintiffs  have  such  other  and  further  relief  in  the  premises 
as  may  be  just  and  proper." 

Defendants  deny  liability,  and  counterclaim  for  the  difference  be- 
tween $7  per  share  and  the  amount  paid  by  respective  plaintiffs  on 
their  subscriptions  to  which  plaintiffs  interpose  their  reply  in  accord- 
ance with  New  York  Code  practice,  denying  liability  for  the  difference 
so  claimed  by  defendants. 

It  will  be  noted  at  the  outset  that  plaintiffs  have  not  brought  an  ac- 
tion at  law  to  recover  damages  for  fraud  or  deceit,  nor  do  they  seek 
in  equity  for  a  rescission  and  the  return  of  their  money.  They  proceed 
on  the  theory  that  Megargel  was  their  agent  in  purchasing  the  stock, 
and  as  such  must  account  for  the  difference  between  $3.50,  the  price 
he  paid  for  the  stock,  and  any  amount  over  $3.50  which  he  may  have 
received  from  any  of  the  persons  who  became  members  of  the  S)mdt- 
cate.  To  put  the  matter  in  their  own  way,  plaintiffs  affirm  the  con- 
tract and  seek  to  compel  one  who  they  assert  was  their  agent  fidu- 
ciary to  account  for  all  his  profits.  'Defendant  insists  that  he  was 
not  acting  as  an  agent  to  purchase,  but  was  a  vendor  to  the  respec- 
tive individuals  who  became  syndicate  members,  and  as  such  was  not 
under  any  obligation  to  disclose  the  price  at  which  he  was  buying  tlie 
stock. 

Plaintiffs  may  be  divided  preliminarily  into  two  general  classes :  (1) 
Those  who  rehed  on  the  letter  alone;  and  (2)  those  who  also  relied 
on  oral  representations  or  statements  by  defendant  or  others — the  legal 
eflFect  of  which  will  be  discussed  later.  The  syndicate  letter  is  annex- 
ed,* the  paragraphs  being  numbered  for  convenient  reference. 

[  1-4]  It  is  hut  just  to  defendant  to  state  that  I  am  satisfied,  on  the 
evidence,  that  there  was  no  intent  to  deceive  by  means  of  the  letter. 
The  letter  was  prepared  by  attorneys  of  unquestioned  integrity,  and, 
if  there  was  ambiguity,  it  was  not  deliberate,  but  was  due  to  the  elu- 
sive character  of  language.  Megargel  and  his  lawyers  undoubtedly  sup- 
posed that  they  had  made  clear  that  he  was  a  vendor  to  the  syndicate, 
selling  the  stock  for  $7,  without  any  representation  as  to  what  he  paid 
or  was  to  pay  for  it,  and  from  that  point  of  view  it  was  nobody's  busi- 
ness what  he  paid  or  was  obligated  to  pay  for  it.  There  is  no  doubt 
that  Megargel  did  not  disclose,  nor  intend  to  disclose,  the  price  he  was 
paying.  Such  a  course,  he  may  have  thought,  might  interfere  with  the 
sale,  because  it  sometimes  happens — ^at  least  in  certain  kinds  of  syn- 


1  See  note  at  end  of  case. 
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dicate  transactions — ^that  possible  subscribers  hold  off  if  they  think 
the  vendor  is  making  too  much  of  a  profit 

But  the  failure  to  disclose  does  not  import  fraud  nor  misrepresenta- 
tion, if  the  relation  is  one  of  vendor  and  vendee  at  arm's  length.  An- 
other fact  which  indicates  the  lack  of  intentional  fraud  is  that  the  let- 
ter was  not  distributed  broadcast  to  the  public,  but  was  sent  to  a  lim- 
ited clientele.  Indeed,  all  the  plaintiffs  knew  their  way  about,  and 
most,  if  not  all,  of  them,  for  one  reason  or  another,  sought  to  be  per- 
mitted to  subscribe. 

But,  whatever  may  be  the  purpose  or  the  mental  conception  of  the 
writer  of  a  letter,  he  is  held  to  the  language  employed,  as  that  language 
may  impress  the  reader  of  ordinary  intelligence.  The  test  is  not  the 
intent  of  the  writer  but  the  meaning  to  the  reader.  When,  therefore, 
such  a  writing  as  this  syndicate  letter  invites  money  subscriptions,  the 
writer,must  make  his  meaning  clear,  and  any  ambiguity  must  be  re- 
solved against  the  author. 

Counsel  for  both  sides  have  elaborately  analyzed  the  letter,  l>ut  the 
true  approach  is  to  obtain  the  impression  created  by  the  first  reading 
of  the  letter.  A  fine  analysis,  word  by  word,  is  often  responsible  for  a 
wrong  conclusion.  Much  has  been  said  (a)  to  the  effect  that  M^^argel 
clearly  represents  himself  as  an  agent  and  (b)  per  contra  that  he  clear- 
ly represents  himself  as  a  vendor.  The  fact  is  that  there  is  great  dif- 
ficulty in  determining  the  true  construction.  The  letter  deals  with  two 
propositions :  (1)  The  forming  of  a  syndicate  by  buying  from  M^ar- 
gel ;  and  (2)  the  conduct  of  the  syndicate  after  formation.  The  im- 
portant paragraphs  to  be  considered  are  Nos.  2, 4, 6,  and  9. 

The  impression  created  upon  the  mind  of  the  reader,  colloquially  pu^ 
might  readily  be  as  follows  : 

"We  are  negotlatljig  for  the  purchase  of  some  Glenrock  stock,  wblcb  we 
have  not  obtained  as  yet,  and  we  aie  forming  a  syndicate  to  take  from  as, 
out  of  this  stock  not  yet  obtained,  an  amount  not  to  exceed  100,000  sbare*^  if 
we  succeed  In  getting  the  stock,  as  we  expect,  for  $7  a  share.  (Par.  2.)  In 
that  event,  you  can  come  Into  a  syndicate  participation  at  $7  per  share. 
(Par.  9.)  We  will  not  charge  the  syndicate  for  acting  as  syndicate  managers 
other  than  reasonable  commissions  and  the  usual  brokerages,  because,  so  lar 
as  the  purchases  of  the  stock  for  the  syndicate  are  concerned,  we'  have  been 
otherwise  (satisfactorily)  compensated,  or,  in  other  words,  so  far  as  these 
100,000  shares  are  concerned,  we  have  received  pay  for  services  rendered. 
We  are  to  be  managers  of  the  syndicate,  notwithstanding  we  are  vmdors 
thereto;  L  e.,  notwithstanding  that  we  are  acting  as  the  oondnlt  through 
which  the  stock  goes  at  $7  per  share  from  Its  present  owner  to  the  sub- 
scriber via  us." 

Of  course,  a  different  construction  might  follow  if  paragraph  2 
were  construed  so  as  to  give  emphasis  to  the  comma  after  the  word 
"us"  and  before  the  word  "at,"  or  if  the  phrase  "at  a  price  of  $7  per 
share"  had  been-  differently  placed,  and  other  changes  had  been  made, 
so  as  to  read,  for  instance : 

"To  acquire  from  us  at  a  price  of  $7  per  share  a  portion  of  said  stock  to 
the  exteat  of  not  exceeding  100,000  shares  when,  as  and  if  said  shares  are 
acquired  by  us." 

Then,  again,  in  paragraph  6,  if,  instead  of  "compensated"  ("to  make 
suitable  return  to  or  for,  as  for  services,  loss,  etc ;    *    *    *    remuner- 
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ate ;  as,  to  compensate  one  for  his  services ;  to  compensate  one's  serv- 
ices"— Standard  Dictionary),  some  language  had  been  used  to  indicate 
a.  profit,  as,  for  instance : 

"We  shall  make  no  charge  in  view  of  our  profit  in  onr  purchases  and 
sales  of  said  stock." 

But,  whatever  may  have  been  litigation-proof  language,  the  result  is 
that  the  letter  is  so  worded  that  an  intelligent  man  might  well  conclude 
that  Megargel  was  negotiating  to  buy  Glenrock  stock  at  $7  per  share, 
100,000  shares  of  which  he  would  put  into  the  syndicate  at  $7  per 
share,  and  take  his  compensation,  so  far  as  the  subscribers  were  con- 
cerned, out  of  the  usual  commissions  and  brokerages  accorded  to  a 
syndicate  manager,  which,  in  an  active  syndicate,  might  result  in  a  tidy 
sum.    In  point  of  fact,  at  that  time  Megargel,  by  virtue  of  an  agree- 
ment with  one  Collins,  dated  August  10,  1917  (Exhibit  5),  had  con- 
tracted to  buy  100,000  shares  at  $3.50  per,  and  that  contract  was  carried 
out,  so  that  the  100,000  shares  of  stock  stood  Megargel  $3.50  per  share. 
Whatever  may  be  the  result  of  the  representations  made  in  the  cir- 
cular or  (in  addition)  to  some  of  the  plaintiffs  orally,  there  can  be  no 
recovery  if,  prior  to  subscribing,  a  plaintiff  knew  the  fact  that  Megar- 
gel was  paying  $3.50 ;  nor  can  there  be  recovery,  unless  a  plaintiff  re- 
lied upon  the  representations  made.    Certainly,  if  a  plaintiff  did  not  read 
the  syndicate  letter,  or  subscribed  on  representations  made,  without 
authority,  by  others  than  defendant  or  his  agents,  and  the  syndicate  let- 
ter was  a  matter  of  indifference  to  such  subscriber,  it  cannot  be  said 
that  the  letter  or  uefendant's  oral  representations  were  an  inducing 
cause;    and,  as  alleged,  in  effect,  in  paragraph  second  of  the  com- 
plaint, each  acceptance  constituted  a  separate  agreement  individual  to 
the  particular  plaintiff.    There  is  no  reason  why  the  rule  in  this  re- 
gard should  be  any  different  from  rescission.    The  effect  of  going  into 
the  syndicate  dehors  the  representations  in  the  letter  is  that  the  spb- 
scriber  did  not  care  what  the  defendant  made,  and  thus  subscribed  to 
the  syndicate  solely  because  he  was  satisfied  to  pay  the  price  for  what 
he  considered  a  good  investment. 

In  reviewing  this  branch  of  the  case,  it  is  impracticable  to  set  forth 
at  length  an  analysis  of  the  testimony  as  it  was  developed,  either  by 
deposition  or  by  witnesses  orally  on  the  stand.  The  depositions  are 
voluminous  and  considerably  interspersed  with  what  seem  to  me  to  be 
irrelevant  inquiries.  The  conclusions  arrived  at  in  some  instances,  and 
the  impressions  created  by  the  witnesses,  will  be  briefly  (and,  in  a  sense, 
summarily)  stated. 

Plaintiffs  urged  that  one  Taylor,  who  had  full  knowledge  of  the 
facts,  was  defendant's  agent,  and  defendant,  likewise,  sought  to  char- 
acterize Taylor  as  the  agent  of  some  of  the  plaintiffs)  but  the  testimony 
does  not  bear  out  either  contention.  What  may  be  called  the  Taylqr 
group  subscribed  largely  on  Taylor's  representations,  and,  in  one  form 
or  another,  paid  no  attention  to  the  syndicate  letter.  In  this  group  are 
Bingenheimer,  Clarkson,  and  Lathrop,  and  the  bill  is  dismissed  in  fa- 
vor of  defendant  as  against  these  plaintiffs. 

Manbeck  went  in  because  Hagens  principally,  and  Sullivan  also, 
thought  the  syndicate  was  a  good  titling.   He  did  not  remember  whether 
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he  received,  or  where  he  saw,  the  syndicate  letter,  but  remembered  see- 
ing it,  although  he  could  not  say  that  he  took  a  good  look  at  it.  The 
bill   is  dismissed  as  against  him. 

Dailey  undoubtedly  relied  on  what  one  Kelly  told  him.  In  his  case 
we  have  the  extraordinary  fact  that,  until  his  deposition  was  taken  in 
this  suit,  he  did  not  know  that  Megargel  had  paid  $3.50  a  share  for 
the  stock,  and  was  surprised  to  find  that  the  lawsuit,  started  in  his  be- 
half, contained  such  an  allegation,  and  an  allegation  that  he  knew 
this  fact.    The  bill  is  dismissed  as  to  him. 

Green  (to  whom  the  syndicate  letter  was  shown  by  Kelly,  and  no: 
sent  by  Megargel)  merely  read  the  letter  in  a  "casual  way,"  and  really 
went  in  on  "the  information  I  could  get  from  men  that  I  thought  knew 
more  about  it  than  I  did"— i.  e.,  Taylor,  Wall  and  Kelly.  The  bill  is 
dismissed  as  to  him. 

[5]  As  to  E.  A.  Howard,  I  am  satisfied  that  Megargel's  conversa- 
tions with  him  led  him  fairly  to  infer  that  he  was  buying  the  stock  at 
$7  per  share.  I  think  that  Megargel  did  not  so  state  in  so  many  words, 
but  in  his  desire  not  to  disclose  that  he  was  making  a  profit  on  the  sale 
to  the  syndicate — ^and  particularly  in  view  of  the  conversation  about 
the  financing  of  the  Norbeck  and  Nicholson  property — ^he  left  Howard 
in  a  position  to  conclude  that  Megargel  was  selling  the  stock  at  the  price 
it  cost  him,  and  thus  to  rely  upon  that  interpretation  of  the  syndicate 
letter,  even  though  Howard  may  not  have  read  the  letter  very  care- 
fully. The  stipulation  as  to  E.  P.  Howard's  testimony  is  not  impres- 
sive. 

The  E.  A.  Howard  Gi^oup. — ^All  of  these  men  came  in  on  the  recom- 
mendation of  E.  A.  Howard.  Howard  was  not  Megargel's  agent,  and 
his  representations  cannot  bind  Megargel,  even  though  Howard,  es- 
pecially because  of  talk  with  Megai^el,  was  justified  in  construing  the 
syndicate  letter  as  he  did.  The  point  is  that  the  Howard  group  went 
in  for  reasons  other  than  their  reliance  on  the  syndicate  letter.  The 
talk  of  Megargel  with  Howard  cannot  reach  from  Howard  to  the  men 
who  subscribed,  relying  on  Howard's  statements  or  judgment.  The 
result  seems  anomalous,  but  it  is  the  necessary  consequence  of  the 
proposition  that  a  plaintiff  in  this  suit  cannot  have  any  recovery  unless 
it  is  clear  that  he  relied  upon  the  representations  of  defendant. 

Spratlen  read  the  syndicate  letter,  hut  did  not  study  it  very  care- 
fully, and  came  in  because,  inter  alia,  he  had  been  told  by  Howard  that 
Megargel  was  to  acquire  the  stock  at  $7  and  "we  would  be  on  the  same 
basis  that  he  acquired  it."  Benedict  never  read  the  syndicate  letter. 
Byram  "left  the  whole  thing  to  Col.  Howard,"  and  did  not  "know  that 
I  ever  did  learn"  .the  price  Megargel  paid,  and  "did  not  understand 
much  about  the  whole  transaction." 

•  Newton  had  determined  to  go  in  before  he  received  the  syndicate  let- 
ter. In  this  group  the  only  close  case  is  that  of  Bumham ;  but  he 
relied  "a  good  deal  on  Mr.  Howard's  judgment  in  matters  of  that  kind." 
and,  in  all  the  circumstances,  I  am  satisfied  he  did  not  rely  on  any 
alleged  false  representations  in  the  letter.  The  bill  as  to  all  this  group 
•s  dismissed. 
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L/amson  Bros.  &  Co.  went  in  entirely  on  the  faith  of  defendant's  tel- 
egram of  August  15th,  and  not  on  the  faith  of  the  letter.  The  tele 
gram  of  August  15th  is  clear,  and  is  lacking  either  in  ambiguity  or 
misrepresentation.    The  bill  is  dismissed  as  to  them. 

The  situation  as  to  Nicholson  is  very  much  like  that  of  E.  A.  How- 
ard. There  is  considerable  dispute  as  to  the  details  of  the  conversations 
between  Nicholson  and  Megargel  (see  testimony  of  Nicholson,  Megar- 
gel,  Ruch,  and  E.  A.  Howard),  but  enough  was  said  to  justify  Nichol- 
son in  concluding  that  the  ambiguous  letter  represented  Megargel  as 
buying,  as  well  as  selling,  the  stock  for  $7. 

[  6  ]    Haase  is  an  attorney,  practicing  in  Chicago.    He  had  been  call- 
ed in  early  in  the  matter,  to  wit,  on  August  8,  1917,  in  connection 
with  the  acquisition  of  certain  properties  known  as  the  Norbeck  and 
Nicholson  properties,  the  details  of  which  it  is  unnecessary  to  recite. 
Suffice  it  to  say  that  on  August  8,  1917,  Haase  left  Chicago  for  Den- 
ver, and,  after  certain  conferences,  started  back  for  Chicago  on  the 
night  of  August  10,  meeting  Megargel,  Ruch,  his  attorney,  and  one 
E.  A.  Howard  (the  man  who  had  brought  the  Glenrock  proposition  to 
Megargel's  attention)  on  the  train.    As  the  result  of  a  suggestion  of 
Howard,  Megargel  stated  that  he  was  agreeable  to  letting  Haase  into 
the  syndicate.     Megargel  showed  Haase  a  typewritten  draft  of  the 
proposed  syndicate  letter,  which  Haase  read  over  carefully.     There 
is  a  conflict  in  the  testimony  of  Haase  and  Megargel  as  to  whether  at 
this  time  Haase  made  certam  important  observations.    I  do  not  doubt, 
for  a  moment,  the  good  faith  of  Haase  in  placing  the  date  of  this 
vital  conversation  in  which  these  observations  were  made  at  a  time 
subsequent  to  the  train  trip  on  August  10 ;  but  the  memory  of  the  most 
scrupulous  men  is  not  always  reliable,  and  I  am  satisfied  that  Haase 
is  in  error  in  denying,  and  Megargel  is  right  in  insisting,  that  the  con- 
versation took  place  on  the  train  on  August  10.    The  surrounding  cir- 
cumstances bear  out  Megargel.    Haase  is  an  experienced  lawyer.    He 
read  the  letter  carefully,  and  an  experienced  lawyer  might  well,  there- 
upon, say,  as  Haase  did,  that  the  paper  was  weak,  because  it  made 
Megai^el  act  in  several  capacities.    A  great  deal  of  testimony  (direct 
and  cross)  was  taken  on  the  point,  but  it  comes  down  to  this:    That 
Haase  must  have  understood  that  Megargel  made  clear  that  he  was  a 
vendor.     That  he  so  did  seems  dear,  and  the  only  real  question  is 
whether  it  was  on  the  train  on  August  10,  or  later  in  the  fall.    In  any 
event,  whether,  in  point  of  fact,  Haase  or  M^argel  is  right  as  to  dates, 
the  burden  of  proof  is  on  Haase.    Where,  as  here,  the  best  that  can  be 
said  is  that  the  testimony  on  the  question  of  dates  is  evenly  balanced, 
the  plaintiff,  under  fundamental  rules,  must  fail.     In  such  circum- 
stances, the  bill  must  be  dismissed  as  against  Haase. 

Hubert  E.  Howard  clearly  relied  on  the  representations  of  the  syn- 
dicate letter,  and,  on  the  evidence,  Haase  was  not  H.  E.  Howard's 
Siigent,  in  the  sense  that  Haase's  knowledge,  if  any,  bound  him. 

As  to  Wyland,  there  is  no  evidence  to  contradict  his  reliance  on  the 
syndicate  letter.  The  fact  that  he  came  in  through  Taylor,  and  joined 
with  Peltoa  and  others  in  a  circular  letter,  does  not  impute  knowledge 
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to  him.  It  is  also  clear  that  Parker  and  Brooks  relied  solely  on  the 
letter. 

I  was  very  favorably  impressed  with  Gregg,  and,  while  Megargd 
may  not  have  used  all  of  the  expressions  assigned  to  him  by  Gre^,  I 
am  satisfied  that  Gregg  was  justified  by  his  taSc  with  Megargel  in  con- 
cluding that  the  buying  and  selling  price  was  $7,  and  in  so  construing 
the  letter.  Whitehead's  testimony  satisfactorily  corroborates  Gre^. 
Cranmer  similarly  impressed  me,  and  I  think  is  m  the  same  position  in 
this  respect  as  Gregg. 

Gates  was  concededly  the  s^ent  of  Eccles,  and  the  position  of  one 
is  that  of  the  other.  A  careful  analjrsis  of  the  testimony  of  Gates  will 
show  that  there  were  no  misleading  oral  misrepresentations  by  Megar- 
gel. If  there  is  any  douht,  I  accept  Megargel's  testimony  as  the  more 
impressive.  Gates,  however  (and  therefore  Eccles),  had  the  right  to 
rely  on  the  syndicate  letter  representations,  as  also  did  Keder  Bros.,  for 
whom  at  this  juncture  Gates  was  likewise  acting  as  agent. 

To  me,  one  of  the  most  puzzling  cases  is  that  of  Kelly,  rendered  ad- 
ditionally difficult  because  his  testimony  was  taken  by  deposition.  I 
disregard  the  oral  representations  alleged  to  have  been  made  by  Me- 
gargel, but  I  see  nothing  to  controvert  the  fact  that  he  relied  on  the 
syndicate  letter. 

From  the  foregoing,  it  will  be  seen  that  up  to  this  point,  "Wyland, 
Parker,  Brooks,  Kelly,  Gregg,  Whitehead  &  Co.,  Keeler  Bros.,  Wilson, 
Cranmer  &  Co.,  Nicholson,  £.  A.  Howard,  and  Hubert  £.  Howard, 
Gates,  and  Eccles,  are  entitled  to  such  relief  as  the  law  may  accord. 

[7]  An  additional  question  arises  in  the  case  of  Keeler  Bros.,  and  still 
another  questicm  in  the  cases  of  Kelly,  Gates,  and  Ecdes.  After  Gates 
had  learned  that  Megargel  had  paid  only  $3.50  for  the  stock,  he  signed 
an  acceptance  of  the  syndicate  letter  of  November  1,  1917,  for  3,000 
shares,  and  an  acceptance  of  the  syndicate  letter  of  November  14. 
1917.  He  had  read  the  letter  of  November  1,  1917,  in  Casper,  and 
noticed  that  it  was  substantially  similar  to  the  letter  of  August  17. 
Before  signing  an  acceptance  of  the  second  syndicate  letter,  he  related 
to  his  attorney,  Mr.  Ridgley,  in  Cheyenne,  all  the  matters  that  he  knew 
or  had  heard  about  the  Glenrock  affair.  He  also  helped  to  get  pro- 
posed subscribers  to  the  second  syndicate.  In  reply  to  the  second  call, 
he  wrote  to  Megargel,  under  date  of  Pecember  4,  stating,  among  other 
things : 

"I  realize,  however,  that  yon  have  been  up  against  a  hard  game,  and  profit 
of  any  amount  cannot  be  expected  from  tbe  syndicate  at  this  time.  •  •  • 
It  seems  to  me  that  from  a  standpoint  of  fairness  and  eqnlty  tbat  yoo 
should  not  Insist  on  your  $3.50  per  share  profit  out  of  the  syndicate  under  the 
circumstances.  In  other  words,  If  the  stock  goes  to,  the  syndicate  members 
at  a  substantial  reduction  below  the  |7  mark,  they  will  feel  that,  while  they 
have  something  which  they  cannot  sell,  yet  their  Inveatmeat  will  be  of 
some  substantial  merit" 

Numerous  cases  are  cited  by  couhsel  as  to  the  effect  of  waiver,  and 
on  the  proposition  that,  in  effect,  no  ratification  can  be  had  when  a 
principaJ,  who  discovers  a  fraud,  accepts  the  contract  and  affirms,  in- 
stead of  disaffirms.    But  it  seems  to  me  that  equity  requires,  in  such 
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case,  the  same  role  as  is  applied  at  law,  and  as  is  thus  stated  in  14 
Am.  &  Eng.  Enc.  171 : 

"The  rule  tbat  afflnnance  of  a  contract  with  knowledgre  of  fraud  does  not 
tMLT  an  action  for  damages  la  subject  to  tbe  limitations  that  tlie  party  de- 
'franded  must  stand  towards  the  other  party  at  arm's  length,  must  comply  with 
tbe  terms  of  the  contract  on  his  part,  must  not  ask  favors  of  the  other  party, 
or  oflFer  to  perform  the  contract  on  conditions  which  he  has  no  right  to  exact, 
and  must  not  make  any  new  agreement  or  nigagement  respecting  it.  If  be 
does  so,  he  waives  the  fraud." 

The  law  does  not  favor  speculating  on  results.  If  Gates  had  refused 
to  do  more  than  pay  $3.50,  he  might  have  been  met  by  the  insistence  of 
Megargel  that  he  was  out  of  the  syndicate,  and  if  M^fargel  had  been 
right  in  that  stand,  if  th^  syndicate  had  been  successfiil,  Gates  ran  the 
risk  of  losing  his  $3.50  as  well  as  his  profits  from  the  syndicate  oper- 
ation. But  Gates  was  taking  no  chances  on  a  quarrel  or  a  lawsuit,  and 
signed  up  for  the  second  syndicate,  which  is  but  another  way  of  stat- 
ing that  he  condoned  what  he  now  claims  was  a  fraud.  Brown  v.  Lead, 
etc.,  Co.,  231  Mo.  166,  132  S.  W.  693.  140  Am.  St.  Rep.  509;  King- 
man &  Co.  V.  Stoddard  et  al.,  85  Fed.  740,  29  C.  C.  A.  413 ;  Simon  v. 
Goodyear  Metallic  Rubber  Shoe  Co.,  105  Fed.  573,  44  C.  C.  A.  612, 
52  L.  R.  A.  745.  The  fact  that  the  second  syndicate  was  not  consum- 
mated is  immateriaL  It  is  the  act  of  Gates  which  counts.  For  these 
reasons,  the  bill  must  be  distnissed  as  against  Gates  and  Bcdes. 

The  bill  must  also  be  dismissed  as  against  Kdly.  The  fact  that 
Kelly  had  not  paid  $3.50  in  all  is  immaterial.  He  ran  the  same  risk  for 
what  he  put  in  as  did  Gates.  The  same  result  would  follow  in  the 
case  of  Keeler  Bros.,  if  Gates  was  their  agent  when  he  signed  an  ac- 
ceptance of  the  second  syndicate  letter  of  November  14.  The  bill 
would  dlso  be  dismissed  on  this  ground  as  against  Haase,  in  addition  to 
the  grotind  heretofore  stated. 

[8]  As  to  Keeler  Bros.,  it  appears  from  the  evidence  that  Gates  was 
not,  at  the  time  of  what  defendant  calls  the  "ratification,"  the  agent 
of  Keeler  Bros,  as  matter  of  fact;  nor,  on  the  facts,  was  there  any 
agency  by  estoppel.  An  agency  to  subscribe  does  not  continue  per  se 
as  an  agency  to  waive,  relinquish,  or  condone. 

[9, 10]  Before  concluding  this  part  of  the  case,  it  may  be  well  to 
state  that  the  theory  upon  which  antecedent  conversations  as  to  repre- 
sentations were  received  is  that,  where  false  representations  are  alleged 
and  the  written  contract  is  ambiguous,"  the  conversations  are  admissible 
as  showing  the  construction  of  the  writing  which  defendant's  oral  state- 
ments led  plaintiffs  to  place  upon  it.  If  plaintiffs  had  sued  at  law 
or  in  equity  for  a  rescission,  there  would  be  no  difficulty  in  according 
a^Jropriate  relief.-  It  is  rare  that  a  plaintiff  affirms  the  contract,  be- 
cause, ordinarily,  the  plaintiff  is  only  too  glad  to  get  his  money  back 
and  to  be  restored  to  his  original  position.  "  In  this  case,  however,  it  is 
perfectly  plain  that,  while  many  of  the  plaintiffs,  in  view  of  the  vagaries 
of  the  market,  saw  verj.  little  profit,  if  any,  out  of  the  syndicate  iti?elf, 
they  did  see  a  possible  very  comfortable  share  of  the  profits  which 
Megargel  made  in  selling  the  stock  to  the  syndicate.  Therefore  plain- 
tiffs proceed  on  the  theory  which,  in  effect,  is  that  the  syndicate  started 
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at  once  with  the  purchase  of  the  stock  by  Megargel  ui  accordance  with 
his  option,  and  thus  it  is  that,  when  the  question  of  remedy  is  consid- 
ered, plaintiffs  seem  to  think  that  "affirming"  the  contract  means  that 
defendant  must  account  for  the  profit  he  made  in  the  separate  transac- 
tions whereby  he  sold  shares  of  stock  to  various  persons  at  presumably 
$3.50  gross  profit  per  share.  That  defendant  must  account  for  the  op- 
erations of  the  syndicate,  as  such,  and  that  in  such  respect  he  was 
the  agent  of  each  and  every  subscriber,  nobody  disputes. 

That  he  was  the  agent  of  those  who  became  subscribers,  to  purchase 
100,000  shares  for  their  joint  benefit,  is  negatived  both  by  the  syndicate 
letter  and  the  conduct  of  the  parties.  The  furthest  his  agency  went 
in  this  regard  was  to  purchase  a  definite  number  of  shares  for  the  par- 
ticular person  subscribing  for  those  shares,  and,  when  so  purchased, 
such  subscriber  became  a  member  of  a  syndicate,  which,  in  the  conduct 
of  the  syndicate  business,  might  make  or  lose  money.  In  nearly  every 
well-known  cited  case  (as.  above  suggested),  the  person  who  alleges 
fraud  seeks  to  recover  back  his  money  or  other  prot>erty,  and  the  syn- 
dicate relation  springs  up  from  the  start.  Brewster  v.  Hatch,  122  >f. 
Y.  349,  25  N.  E.  505,  19  Am.  St.  Rep.  498  (which  took  the  form  finally 
of  a  suit  to  recover  personal  damages) ;  Heckscher  v.  Edenbom,  203 
N.  Y.  210,  96  N.  E.  441 ;  Sim  v.  Edenbom,  242  U.  S.  131,  37  Sup.  Ct 
36,  61  L.  Ed.  199. 

The  principles  stated  in  these  cases,  and  many  analogous  with  them, 
are  well  enough  known ;  but  the  case  at  bar  does  not  present  any  such 
situation  as  was  developed  in  any  of  these  cases.  The  furthest  to  which 
the  facts  in  this  case  lead  is  to  prevent  defendant  from  making  a  profit 
out  of  those  plaintiffs  who  relied,  and  were  justified  in  relying,  on  the 
representation  that  defendant  was  getting  the  stock  for  a  figure  other 
than  he  really  paid.  This  is  but  another  way  of  stating  that  those 
plaintiffs  are  entitled  to  the  stock  at  the  price  which  Megargel  paid  for 
it,  and  that,  to  that  extent,  he  acted  as  their  agent,  and  must  be  re- 
garded as  having  bought  the  stock  for  these  plaintiffs  at  $3.50  per  share, 
and  in  so  deciding  I  have  not  overlooked  Kilboum  v.  Sunderland,  130 
U.  S.  505,  9  Sup.  Ct.  594,  32  L.  Ed.  1005. 

Therefore  there  may  be  a  decree  in  favor  of  plaintiffs  Wyland,  Par- 
ker, Brooks,  Gregg  et  al.,  Wilson,  Cranmer  et  al.,  Keeler  Bros.,  Nichol- 
son, E.  A.  Howard,  and  H.  E.  Howard,  substantially  in  accordance 
with  paragraph  4  of  the  relief  asked  for  in  the  complaint.  The  decree, 
however,  is  to  be  worded  so  as' not  to  include  any  accounting  for  or 
payment  over  to  a  given  plaintiff  of  the  difference  between  $7  and 
$3.50  in  sales  to  other  plaintiffs  or  persons.  Nicholson  will  have  the 
relief  referred  to  in  paragraph  5  of  his  demand  for  judgment. 

The  decree  will  provide  that  defendant  will  be  enjoined  from  dis- 
posing, etc.,  of  the  nonwithdrawn  stock  necessary  to  cover  the  amounts 
deliverable  to  the  various  plaintiffs  entitled  to  the  same,  as  above  pro- 
vided. In  those  cases  where  the  bill  is  dismissed,  defendant  may  have 
a  decree  for  his  counterclaim. 

[11]  As  to  the  accounting  of  the  syndicate  itself :  This,  it  seems  to 
me,  is  premature,  and  cannot  be  asked  for  until  this  decre"e  (or  any 
modification  thereof)  is  carried  out    I  am  unable  to  find  any  refusd 
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on  the  part  of  defendant  fully  and  properly  to  account  as  the  manager 
of  the  syndicate  itself.  On  the  contrary,  the  preliminary  statement  of 
account,  furnished  by  defendant,  does  not  show  any  intention  to  fail 
to  account,  and  to  undertake  an  accounting  now  would  not  only  be 
premature,  but  result  in  an  unnecessary  expense.  It  is  altogether  like- 
ly that,  at  the  proper  time,  defendant  will  furnish  a  full  account. 

The  bill  in  this  regard  will  be  dismissed,  without  prejudice  to  any  of 
the  plaintiffs  to  the  bringing  of  a  new  suit  for  that  purpose  if  so  ad- 
vised.   No  costs. 

NOTE. 
Private  and  Confidential. 

B.  O.  Megargel  &  CSo.,  27  Fine  Street,  New  York  City. 

August  17,  1917. 

The  Glenrock  Oil  Company  (Incorporated). 

Oapltal  Stock  Syndicate. 

To : 

Dear  Sirs:  1.  The  Glenrock  Oil  Company  (Incorporated)  has  been  recently 
Incorporated  under  the  laws  of  the  state  of  Virginia  with  a  total  authorized 
capital  stock  of  $10,000,000,  divided  Into  1,000,000  shares  of  the  par  value  of 
$10  each.  The  cori)oratlon  was  organized  for  the  purpose  of  acquiring  by 
direct  purchase,  or  through  controlling  Interests  in  other  corporations,  produc- 
ing and  prospective  oil  proi>erties  located  In  the  state  of  Wyoming  and  else- 
where. 

2.  We  are  negotiating  for  the  purchase  of  certain  shares  of  the  capital  stock 
of  this  corporation,  and  are  forming  a  syndicate  to  acquire  from  us  a  portion 
of  said  stock  to  the  extent  of  not  exceeding  100,000  shares,  when,  as  and  if 
acquired  by  us,  at  a  price  of  $7.00  per  share. 

3.  The  syndicate  will  terminate  on  October  15,  1917,  subject  to  our  right 
to  dissolve  it  at  an  earUer  date  and  to  our  right  to  extend  it  from  time 
to  time  beyond  said  date  for  an  aggregate  period  not  to  exceed  sixty  days. 

4.  We  are  to  be  managers  of  the  syndicate  and  may  be  members  thereof,  not- 
withstanding our  relations  as  vendors  thereto  and  managers  thereof,  and  as 
such  managers  we  shall  have  full  power  to  determine,  within  the  limit  above 
stated,  the  amount  of  stodt  to  be  purchased  from  ns  by  the  syndicate,  and 
with  full  power  to  sdl,  purchase,  resell  and  repurchase,  for  account  of  the 
syndicate,  at  public  or  private  sale,  any  shares  of  stock  at  such  prices  and 
on  such  terms  as  we  may  deem  fit;  to  pay  the  usual  brokerages,  as  well  as 
such  comnUssions  for  effecting  sales  or  purchases  for  account  of  the  syndicate 
as  we  may  deem  proper ;  to  charge  the  syndicate  reasonable  commissions  and 
the  usual  brokerages  for  sales  or  purchases  effected  by  us ;  to  make  advances 
to  the  syndicate,  charging  Interest  thereon;  to  make  or  procure  loans  and 
secure  the  same  by  pledge  of  syndicate  stock  or  otherwise,  to  such  amounts 
and  In  such  manner  as  fromi  time  to  time  we  may  deem  expedient;  and 
generally  to  act  In  all  respects  as  in  our  opinion  may  be  to  the  Interest  of  the 
syndicate.  We  shall  not  be  liable  under  any  of  the  provisions  of  this  letter 
or  for  any  matter  connected  therewith,  except  for  want  of  good  faith,  and 
no  obligation  not  herein  expressly  assumed  by  va  shall  be  deemed  to  he 
implied. 

5.  The  syndicate  managers  may  purchase,  sell  or  otherwise  dispose  of,  or  be 
Interested  in  the  purchase,  sale  or  other  disposition  of,  any  stock  or  other 
securities  of  said  corporation  or  its  subsidiary  companies,  or  contract  in 
any  respect  with  it  or  them,  without  restriction  and  without  responsibility 
therefor  to  the  syndicate. 

6.  All  expenses  Incurred  in  the  acquisition  of  such  stock  for  the  syndicate, 
to  the  marketing  of  the  same,  and  all  other  expenses  incurred  by  us  as  syndi- 
cate managers  shall  be  charged  against  the  syndicate.  We  shall  make  no 
diarge  to  the  syndicate  for  acting  as  syndicate  managers,  other  than  reason- 
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able  commlsslona  and  the  osual  brokerages  for  sales  or  pnrdiaaeB  effected  If 
U8,  being  otherwise  compensated  In  our  purchases  of  said  stock. 

7.  Your  total  obligation  shall  not  In  any  event  exceed  the  amount  of  yoor 
participation  as  herein  stated,  but  the  failure  of  any  participant  to  perform 
any  part  of  his  obligation  hereunder  shall  not  release  any  other  partidpauL 
Nothing  herein  contained  shall  constitute  the  participants  partners  with  the 
syndicate  managers  or  with  one  another.  Syndicate  participations  are  not 
transferable  except  with  the  written  consent  of  the  syndicate  managers.  The 
syndicate  managers  reserve  the  right  to  cancel  the  partldpatioa  of  any  mem- 
ber violating  the  syndicate  provisions,  and  to  hold  him  liable  for  any  losses 
sustained  by  such  violation.  The  firm  constituting  the  syndicate  managers 
acts  as  a  copartnership  and  all  rights  and  powers  hereunder  ot  said  firm 
shall  vest  in  any  copartnership  which  shall  be  the  sole  successor  of  said  firm 
without  further  act  or  assignment. 

8.  We,  as  syndicate  managers,  may  grant  to,  or  withhold  from,  any  syndi- 
cate participants  the  privilege  of  withdrawing  their  respective  allotmraits  of 
stock,  or  any  part  thereof,  for  Investment  No  participant  withdrawing  stock 
shall  be  entitled  in  respect  thereof  to  share  in  any  profits  of  the  syndicate. 
Applications  to  make  such  withdrawals,  in  whole  or  In  part,  must  be  made 
to  us  upon  written  acceptances  of  participation  within  the  period  oelow  pro- 
vided, and  any  such  application  may  be  refused  or  granted  by  us  In  sudi 
cases  and  to  snch  extent  as  we  may.  In  our  discretion,  determine.  In  re- 
spect of  your  participation,  or  any  part  thereof,  so  withdrawn,  yon  will 
be  required  to  pay  at  the  time  and  In  the  manner  hereinafter  provided  an 
additional  sum  of  one  dollar  per  share  on  the  number  of  shans  so  with- 
drawn to  cover  the  proportion  of  the  syndicate  expenses  attributable  to  snch 
withdrawn  participation.  Upon  the  completion  of  all  payments  In  respect  of 
sucb  withdrawn  stock,  you  will  be  entitled  to  receive  an  appropriate  certifi- 
cate. Issued  by  or  on  behalf  of  the  syndicate  managers,  reciting  that  you  are 
the  owner  of  the  number  of  shares  specified  ther^A  and  will  be  entitled  to 
receive  the  same  upon  the  termination  of  the  syndicate.  No  stock  so  withdrawn 
from  sale  by  any  participant  shall  be  delivered  to  him  until  the  terminatlcm  of 
the  syndicate. 

9.  We  have  reserved  for  you,  tubfect  to  the  acqtUtttion  by  v*  of  such  atode 
and  to  the  reduction  of  tuch  participation  in  case  of  ovenubscriptton  at  here- 
inafter provided,  a  partioipaiion  in  the  lyndicate  of  shares  of  Mtefc 

stock,  which,  at  the  syndicate  price  of  S7.00,  amounts  to  f . 

10.  Should  you  desire  to  accept  such  participation,  please  confirm  your 
assent  to  the  conditions  as  herein  stated  by  signing  the  enclosed  acceptance 
and  return  the  same  to  us  at  No.  27  Pine  street,  New  York  Olty,  on  or  l>e- 
fore  August  23,  1917,  after  which,  time  all  offers  of  partldpatioa  not  so 
accepted  wUl  be  deemed  refused  and  canceled.  This  letter  and  your  accept- 
ance  will  thereupon  constitute  the  contract  between  xn. 

11.  All  acceptances,  in  whole  or  In  part,  are  subject  to  our  approval,  and  in 
case  of  an  oversubscription  the  syndicate  managers  shall  have  the  right  to 
allot  to  you  such  lees  amount  of  partidpation  In  the  syndicate  tlian  the  amoont 
reserved  as  above  stated,  as  they  in  their  uncontrolkd  dlscretioa  may  deter- 
mine. 

12.  Yon  will  be  required  to  make  payment  In  New  York  fands  in  respect  of 
your  obligation  hereunder  to  the  syndicate  managers  at  their  office,  No.  27 
Pine  street.  New  York  City,  on  three  days'  previous  notice  stating  the  amount 
of  partidpation  ia  the  syndicate  allotted  to  you  by  the  sjrndlcate  managers  as 
above  stated,  mailed  or  telegraphed  to  you  by  us,  against  delivery  to  you  at 
said  ofilce  of  subscription  receipts  representing  your  payment.  Such  call  may, 
in  our  discretion,  be  for  full  payment  or  for  payment  in  instaHments. 

Yours  truly,  >  Syndicate  Managers. 
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BIANNERS  V.  MOROSCO. 
(District  Conrt,  S.  D.  New  York.    November  29,  1918.) 

L    OOPTBIGHTB  «=»00 — CONTBAOT RiGHT  TO  PRODUCI;  PLAT CONSTBUCTION. 

Contract  by  which  the  author  of  a  play  granted  to  a  manager  the  ex- 
clusive right  to  produce  it,  and  the  manager  agreed  to  give  it,  at  least  75 
performances  each  theatrical  season  for  five  years,  othenx'lse  the  con- 
tract to  terminate,  J^eld  not  limited  to  a  term  of  five  years,  but  to  con- 
tinue In  force  bo  long  as  the  manager  desired  and  paid  the  stipulated 
royalty. 

2.  CoPTRiGHxe  «=>60 — Qbabt— RiOHi<  TO  "Pboduok"  Plat — Motion  Pictttwc 

RiOHTS. 

A  contract  granting  the  exclusive  right  to  "produce"  a  play  held  tc 
include  the  right  to  present  it  in  motion  pictures. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First. and 
Second  Series,  Produce.] 

In  Equity.  Suit  by  J.  Hartley  Manners  against  Oliver  Morosco. 
Decree  for  defendant 

For  convenience  of  counsel  interested  In  this  class  of  case,  the  essential 
features  of  the  two  contracts  between  the  parties  are  here  set  forth.  Foi 
Itrevlty,  they  will  be  referred  to  as  the  first  and  second  contracts. 

.First  Contract 

"Whereas,  the  party  of  the  first  part  is  the  sole  and  exclusive  author  and 
owner  of  a  certain  dramatic  composition  at  present  entitled  'Peg  O'  My  Hearf ; 
and 

"Whereas,  the  party  of  the  second  part  wishes  to  obtain  the  exclusive  right 
and  license  to  produce,  perform,  arvd  represent  the  said  play  in  the^nlted 
States  of  America  and  the  Dorainlcm  of  Canada  : 

"Now,  therefore,  In  consideration  of  the  premises  •  •  •  It  is  hereto 
nndeiiBtood,  covenanted,  and  agreed  by  and  among  the  parties  to  the  ogree- 
ment  as  follows: 

"First  The  party  of  the  first  part  hereby  grants,  and  by  these  presents 
hereby  does  grant  to  the  party  oi  the  second  part,  subject  to  the  terms,  con- 
ditions, and  limitations  herelnaftei  expressed,  the  sole  and  exclusive  license 
and  liberty  to  produce,  perform,  and  represent  the  said  play  in  the  United 
States  of  America  and  the  Dominion  of  Canada. 

"Second.  The  party  of  the  second  part.  In  consideration  of  such  grant, 
hereby  agrees  to  pay  to  the  party  of  the  first  part  the  sum  of  five  hundred 
($500.00)  dollars  upon  the  signing  and  execution  of  this  agreement  •  •  • 
in  advance  of  the  royalties  to  accrue  to  the  party  of  the  first  part  under  this 
agreement    •    •    • 

"Third.  Tbe  party  of  the  second  part  agrees  to  produce  the  play  not  later 
than  January  1,  1913,  and  to  continue  the  said  play  for  at  least  75  perform- 
ances during  the  season  of  1913-1914,  and  for  each  theatrical  season  there- 
after for  a  period  of.  five  years. 

"Fourth.  The  party  of  the  second  part  further  agrees  to  pay  to  the  party  of 
the  first  part    •     •     •    further  sums  as  royalties,  as  follows : 

"Five  per  cent  (5%)  of  the  first  four  thousand  five  hundred  ($4,500)  dollars 
gross  weekly  receipts;  seven  and  one  half  (7%)  pet  cent,  on  the  next  two 
thousand  ($2,000)  dollars  gross  weekly  receipts;  and  ten  (10%)  per  cent  on 
all  simis  over  that  amount  of  six  thousand  five  hundred  ($6,500)  dollars  gross 
weekly  receipts — ^whlch  said  sum;  of  money,  together  with  certified  box  oBice 
statements,  the  party  of  the  second  part  agrees  to  send  to  the  party  of  the 
first  part 

"Fifth.  The  said  party  of  the  second  part  further  agrees  that  If  during 
any  one  theatrical  year,  such  year  to  begin  on  the  1st  day  of  October,  said 
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play  has  not  been  produced  or  presented  for  75  performances,  then  an  ri0its 
of  the  said  party  of  the  second  part  shall  cease  and  determine  and  diall  liD- 
medlately  revert  to  the  said  party  of  the  first  part. 

"Sixth.  It  is  further  agreed  that  the  said  party  of  the  second  part  shall 
present  the  said  play  in  first-class  theaters  with  a  competent  company,  tlie 
said  company  to  be  mutually  satisfactory  to  both  the  parties  to  this  agree- 
ment, and  with  Miss  lAurette  Taylor  In  the  title  role  of  'Peg  O'  My  Heart.* 
and  that  the  play  will  have  a  production  In  New  York  City,  and  will  be  con- 
tinued on  the  road  with  Miss  Taylor  In  the  part  of  'Peg,'  for  at  least  one 
season,  or  longer.  If  considered  advisable  by  both  parties  to  this  agreement 

"Seventh.  No  alterations,  eliminations,  or  additions  to  be  made  In  the  play- 
without  the  approval  of  the  author. 

"Eighth.  The  rehearsals  and  production  of  the  play  to  be  under  tlie  di- 
rection of  the  anthor. 

"Ninth.  The  name  of  the  author  to  appear  on  all  advertising,  reading,  and 
printed  matter  used  in  omnectlon  with  the  play. 

"Tenth.  The  author  to  have  the  right  to  print  and  publish  the  play,  but  this 
right  Is  not  to  be  exercised  by  the  author  within  six  months  after  the  pro- 
duction of  said  play  in  New  Tork  City,  unless  the  written  con.sent  of  the 
manager,  has  first  been  obtained. 

"Eleventh.  Said  manager  does  hereby  agree  that  he  will  not  lease,  sublet 
assign,  transfer,  or  sell  to  any  person  or  persons,  firm  or  corporation,  any  of 
his  aforesaid  rights  In  and  to  the  said  dramatic  composition  or  play,  without 
the  written  consent  of  said  anthor  has  first  been  obtained.  Should  the  play 
fall  In  New  York  City  and  on  the  road,  It  Is  agreed  between  both  parties  It 
shall  be  released  for  stock. 

"Twelfth.  Whenever  the  play  Is  released  for  stock,  the  royalties  received 
from  the  stock  theaters  to  be  divided  equally  between  the  party  of  the  first 
part  and  the  party  of  the  second  part 

"Thirteenth.  This  agreement  Is  binding  upon  the  parties  hereto,  upon  their 
heirs,  executors,  assigns,  administrators,  and  successors.    •    •     •  •• 

To  tnls  agreement  there  was  an  addendum  as  follows : 

"It  Is  farther  agreed  that  after  Miss  Taylor  shall  have  finished  her  season 
In  'Peg  O'  My  Heart,'  as  provided  for  in  this  contract,  her  successor  in  the 
rOle  of  'Peg*  for  any  subsequent  tours  shall  be  mutually  agreeable  to  both 
parties  to  this  contract  J.  Hartley  Manners. 

"Oliver   Morosoo." 
Second  Contract. 

"Whereas,  J.  Hartley  Manners,  of  the  city,  county,  and  state  of  New  York, 
party  of  the  first  part  hereto,  and  Oliver  Morosco,  of  Los  Angeles,  California, 
party  of  the  second  part  hereto,  have  heretofore  entered  into  an  agreement, 
dated  January  19,  1912  (hereinafter  called  'original  agreement'),  a  copy  of 
which  is  hereto  attached,  and  by  express  reference  thereto  made  a  part  hereof, 
and  controversies  have  arisen  and  now  exist  between  the  parties  hereto  with 
reference  to  the  meaning  of  said  original  agreement,  and  the  parties  hereto 
desire  to  settle  and  adjust  said  controversies,  and  to  change  said  original 
agreement  as  hereinafter  set  forth: 

"Now,  therefore,  In  consideration  of  the  premises  •  •  •  the  parties 
hereto  do  hereby  enter  into  this  supplemental  agreement: 

"First.  The  parties  hereto  do  hereby  settle  and  adjust  all  of  said  controver- 
sies. 

"Second.  Said  original  agreement,  except  as  by  this  supplemental  agree- 
ment changed.  Is  hereby  In  all  respects  ratified,  confirmed,  and  approved. 

"Third.  Paragraphs  'Sixth'  and  'Eighth'  of  said  original  agreement,  and 
also  the  addendum  or  postscript  to  said  original  agreement  (whldi  addendum 
or  postscript  bears  the  signatures  of  said  Manners  and  said  Morosco),  are  eacii 
and  all  hereby  canceled  and  eliminated  from  said  original  agreement 

"Fourth.  There  shall  be  and  there  Is  hereby  added  to  said  original  agree- 
ment the  following,  to  be  designated  as  new  paragraph  'Sixth'  thereof: 

"  'Said  Morosco  may,  contemporaneously,  and  from  time  to  time,  as  long 
as  this  contract  Is  In  force,  produce,  perform,  and  represent  said  play  "Peg 
O'  My  Heart,"  with  or  in  as  many  companies  In  the  United  States  and  Canada 
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as  be,  tbe  said  Morosco,  may.  In  tala  sole  discretion,  deem  proper;  and  it  la 
farther  agreed  that  Laurette  Taylor  (Laurette  Taylor  Manners)  need  not  be 
engaged  to  appear,  and  need  not  appear,  In  the  title  rOle,  or  star  or  prUclpal 
part,  or  any  other  part  In  any  of  said  companies,  and  that  the  said  Morosco 
need  in  no  way  consult  or  confer  with  the  said  J.  Hartley  Manners  respect- 
ing the  star,  the  cast,  the  featured  member  or  members  of  the  cast,  the  re- 
hearsals, or  production  of  said  play  by  any  of  said  companies— of  all  ofi 
which  the  said  Morosco  shall  have,  and  is  hereby  glren,  sole  and  exclusive 
chai-ge  and  controL' 

"Fifth.  There  shall  be,  and  there  is  hereby,  added  to  said  original  agree- 
ment, to  be  known  as  new  paragraph  'Slxth-a,'  the  following: 

"  'Said  Morosco  shall  use  reasonable  efforts  to  direct  that  all  advertising 
matter  in  the  United  States  and  Oanada  shall  contain  a  reference  to  the  fact 
that  said  Laurette  Taylor  was  the  creator  of  the  rOle  of  "Peg"  In  said  play. 
It  b^ng  the  intention  of  this  provision  that  said  Morosco  shall  use  reasonable 
endeavors  to  have  said  Laurette  Taylor's  name  featured  in  the  manner  above 
Indicated,  but  it  being  expressly  understood  and  agreed  that  said  Morosco 
shall  have  the  unlimited  right  and  privilege  to  feature,  star,  aud  advertise 
any  other  perwm  or  persons  appearing  or  to  appear  in  any  of  said  companies, 
in  any  manner  that  he,  said  Morosco,  shall  deem  &t  or  proper.' 

"Sixth.  There  shall  be,  and  there  Is  hereby,  added  to  paragraph'  'Fourth'  of 
said  original  agreement  the  following  provision: 

"  'The  royalties  herein  specified  shall  be  paid  to  the  said  Manners  by  said 
Morosco  at  the  rate  herrin  set  forth,  for  every  company  performing  the  said 
play  of  "Peg  O'  My  Heart"  in  the  United  States  or  C^mada,  under  the  manage- 
ment of  said  Morosco,  under  said  original  agreement  or  this  supplemental 
agreement' 

"Seventh.  It  is  farther  agreed  that  paragraph  'Eleventh'  of  said  original 
agreement  BbtiO.  be,  and  the  same  Is  hereby,  amended  so  as  to  read  as  follows: 
"  'Eleventh.  Said  Morosco  is  hereby  expressly  authorized  to  lease,  sublet, 
assign,  transfer,  or  sell  to  any  person  or  persons,  firm  or  corporation,  whatso- 
ever, any  of  his  rights  acquired  under  said  original  agreement  or  this  sup- 
plemental agreement ;  it  being  expressly  understood  and  agreed  that  no  such 
leasing,  subletting,  assignment,  transfer,  or  sale  shall  in  any  way  release  or 
dlschai-ge  said  Morosco  from  his  personal  liability  to  pay  to  said  .1.  Hartley 
Manners  the  royalties  In  amounts,  manner,  and  at  the  time  as  specified  in 
said  original  agreement  and  In  this  supplemental  agreement' 

"Eighth.  It  is  further  agreed  that  paragraph  Twelfth'  of  said  original 
agreement  shall  be  and  the  same  is  hereby  amended,  so  as  to  read  as  follows: 
"  'Twelfth.  Said  play  "Peg  O'  My  Heart"  may  be  released  for  stock,  in  the 
United  States  and  Oanada,  during  the  time  that  this  contract  is  in  force, 
whenever  the  net  amount  reali7«d  from  all  the  companies  producing  the  play 
in  any  one  theatrical  season  shall  yield  a  net  profit  of  less  than  two  thousand 
<|2,00b)  dollars.  Whenever  the  said  play  is  released  for  stock  company  or 
companies,  the  royalties  received  from  the  stock  theaters  shall  be  divided 
equally  between  the  said  J.  Hartley  Manners  and  said  Morosco  as  and  when 
received  by  said  Morosco.' 

"Ninth.  It  is  further  agreed  that,  during  the  period  of  four  years  from 
and  after  the  date  hereof,  neither  party  hereto  shall  or  will,  without  the 
written  consent  of  the  other  party' hereto  first  had  and  obtained,  directly  or 
indirectly  produce,  represient,  or  exhibit,  or  permit,  allow,  or  suffer  to  be 
produced,  represented,  or  exhibited,  or  sell,  lease,  give,  or  transfer,  any  per- 
mission, privilege,  or  right  to  proddce,  represent,  or  exhibit  the  said  play  by 
dnematograpb  or  motion  or  moving  pictures  in  the  United  States  or  Canada. 
It  is  f urdier  expressly  understood  and  agreed  that  after  the  expiration  of  said 
four-year  period,  the  rights,  whatever  they  may  be,  of  either  said  Morosco  or 
said  J.  Hartley  Manners,  to  directly  or  indirectly  produce,  represent  or  ex- 
hibit or  permit,  allow,  or  suffer  to  be  produced,  represented,  or  exhibited,  or 
sell,  lease,  give,  or  transfer  any  permission,  privilege,  or  right  to  produce, 
represent,  or  exhibit  the  said  play  by  cinematograph  or  motion  or  moving 
pictures  in  the  United  States  or  Canada,  shall  be  such  as  said  Morosco  and 
said  J.  Hartley  Manners  shall  respectively  be  legally  entitled  to  under  and 
pnnnia&t  to  the  terms  of  said  original  agreement,  to  the  said  extent  and 
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wltb  Hie  same  effect  as  though  this  supplemental  agreement  had  not  been 
entered  into.  This  proTlslon  Is  not  to  be  construed  as  a  recognition  by  either 
party  hereto  that  the  other  had  under  the  original  agreement,  or  has  under 
this  agreement,  the  right  to  give  or  authorize  the  giving  of  dnematograph 
or  motion  or  moving  pictures  of  said  play. 

'•Tenth.  The  said  J.  Hartley  Manners  and  the  said  Morosco  hereby  forever 
mutually  release  the  one  the  other  from  any  and  all  claims  and  demands 
which  either  one  now  has  or  asserts,  or  might  have  or  assert,  against  the 
other,  for  or  on  account  of  any  alleged  violation  of  said  original  agreement,  on 
the  part  of  either  of  the  parties  hereto,  prior  to  the  ezecutlon  of  this 
sui^lemental  agreement.    •    •    • " 

Walter  C.  Noyes  and  David  Gerber,  both  of  New  York  City,  for 
plaintiff. 

Charles  H.  Tattle  and  William  Klein,  both  of  New  York  City,  for 
defendant 

MAYER,  District  Judge  (after  stating  the  facts  as  above).  The  suit 
is  brought,  in  effect,  to  restrain  defendant  (1)  from  playing,  producing, 
or  controlling  in  any  manner  the  dramatic  composition  "Peg  O"  My 
Heart,"  and  (2)  from  manufacturing  or  presenting  any  motion  pic- 
ture based  upon  "Peg  O'  My  Heart."  The  case  requires  only  the  con- 
struction of  the  two  contracts;  testimony  in  respect  of  customs  and 
conversations  antecedent  to  the  contracts  having  been  excluded. 

[1]  1.  Plaintiff  urges  that  the  first  contract  amounts  only  to  a  li- 
cense, revocable  at  his  option,  except  as  to  the  interest  of  defendant 
for  the  period  referred  to  in  paragraph  "Third"  of  the  first  contract, 
and  that  time,  according  to  plaintiff,  expired  in  June,  1918 ;  a  "theatri- 
cal season"  concededly  meaning  from  October  to  June. 

Applying  fundamental  principles  to  the  construction  of  this  contract, 
it  is  entirely  clear  that  the  parties  intended  that  defendant  should  have 
all  the  rights  mentioned  for  all  time  and  that  paragraph  "Third"  (par- 
ticularly when  illuminated  by  paragraph  "Fifth"),  as  aptiy  put  by  coun- 
sel for  defendant,  is  a  €tatement  of  the  least  that  defendant  is  to  do, 
not  of  the  most  he  is  to  have.  Had  the  parties  otherwise  intended,  they 
could  readily  have  fixed  a  time  limit  in  paragraph  "First"  by  the  ad- 
dition of  words  such  as  "for years  from"  or  "until"  a  stated 

date.  The  provision  in  paragraph  "Eleventh"  merely  expressed,  inter 
alia,  the  natural  precaution  of  the  playwright  in  preventing  the  dis- 
position of  the  play  to  persons  or  corporations  who  might  be  distaste- 
ful or  otherwise  not  satisfactory  to  the  playwright.  Whatever  may  be 
said  as  to  paragraphs  "Eleventh"  and  "Sixth,"  and  the  addendum,  is 
now  academic,  in  view  of  paragraphs  "Third,"  "Fourth,"  and  "Elev- 
enth" of  the  second  contract 

Indeed,  the  first  contract  in  this  respect  was  an  entirely  normal  ar- 
rangement, which  contemplated  full  right  to  defendant  to  produce  the 
play  as  long  as  he  deemed  proper,  provided  that  he  would,  in  any  event, 
give  the  play  a  fair  trial  and  the  opportunity  for  success  which  the 
minimum  of  75  performances  during  the  theatrical  seasons  covered  by 
paragraph  "Third"  would  develop. 

[2]  2.  I  now  come  to  what  is  the  real  controversy  between  the  par- 
ties, viz.  the  motion  picture  rights.  On  this  branch  of  the  case,  the 
question,  simply  stated,  is  whether  the  case  at  bar  falls  under  Froh- 
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man  v.  Fitch,  164  App.  Div.  231,  149  N.  Y.  Supp.  633,  or  Klein  v. 
Beach  (Dl  C.)  232  Fed.  240,  and  239  Fed.  109,  151  C.  C.  A.  282.  In 
the  former  case  the  contract  recited:  "Whereas,"  Frohmkn  "desires 
the  exclusive  right  to  produce  or  to  have  produced  the  said  play,"  and 
provided  that  Fitch  "does  sell"  to  Frohman  "the  exclusive  right  to  pro- 
duce the  said  play."  In  the  case  at  bar,  the  contract  recites :  "Where- 
as," Morosco  "wishes  to  obtain  the  exclusive  right  and  license  to  pro- 
duce, perform,  and  represent  the  said  play,"  and  provides  that  Man- 
ners "does  grant"  to  Morosco  "the  sole  and  exclusive  license  and  lib- 
erty to  produce,  perform,  and  represent  said  play." 

It  will  thus  be  noted  that  the  word  "produce"  occurs  in  both  con-* 
tracts ;  i.  e.,  in  Frohman-Fitch  and  in  Manners-Morosco.  When  used 
alone,  that  word  has  a  definite  meaning,  by  virtue  of  Kalem  Co.  v. 
Harper,  222  U.  S.  55,  32  Sup.  Ct.  20,  56  L.  Ed.  92,  Ann.  Cas.  1913A, 
1285,  and  Frohman  v.  Fitch,  supra,  as  was  pointed  out  by  Judge  Lear- 
ned Hand  in  Klein  v.  Beach,  supra.  In  other  words,  "produce"  in- 
cludes the  presentation  in  or  by  way  of  motion  pictures.  The  scope  of 
the  word,  as  thus  judicially  defined,  can  be  narrowed  only  by  some 
other  language,  employed  by  contracting  parties  to  express  a  diiferent 
intent.  Thus  it  was  that  the  question  in  Klein  v.  Beach,  supra,  waS 
whether  the  additional  words  "for  presentation  on  th'",  stage"  and  "on 
the  stage,"  construed  with  their  context,  meant  the  spoken  play. 

Of  course,  it  is  often  possible  to  find  in  the  opinions  of  courts  some 
sentence  or  phrase  which,  if  isolated  from  its  context,  may  convey  a 
meaning  different  from  what  the  writer  intended.  Opinions,  however, 
must  be  read  as  a  whole,  and  illustrative  observations  must  be  under- 
stood as  applying  only  to  the  question  and  facts  under  consideration. 
Thus  read,  it  will  be  found  that  the  opinion  of  each  court  in  Klein 
v.  Beach,  supra,  simply  held  that  the  particular  contract  there  consid- 
ered contemplated  the  spoken  play  only. 

In  the  case  at  bar,  however,  the  decision  need  not  rest  solely  upon 
particular  words  found  in  particular  paragraphs.  The  whole  structure 
of  the  contract  demonstrates  plainly  the  strength  of  defendant's  posi- 
tion. 

When  the  first  contract  was  executed,  motion  pictures,  as  the  par- 
ties agree  and  as  the  testimony  shows,  were  well  known.  It  is  not  con- 
troverted in  this  case  that  a  motion  picture  of  "Peg  O'  My  Heart" 
would  seriously  damage,  from  a  financial  standpoint,  the  production 
of  the  spoken  play.  It  is  difficult  to  suppose  that  Morosco,  as  a  pro- 
ducing manager,  would  risk  the  money  necessary  to  produce  the  play 
at  least  75  times  each  year  for  several  years  and  leave  the  motion  pic- 
ture rights  outstanding  in  Manners.  In  such  a  situation  Manners 
mif^t,  at  any  time,  for  some  reason  satisfactory  to  himself,  sell  the 
motion  picture  rights  and  destroy  the  financial  value  of  the  spoken 
play.  Indeed,  the  second  contract  discloses  that  controversies  arose 
between  the  parties. 

It  might  very  well  have  happened  that  the  play,  instead  of  turning 
out  a  great  success,  might  have  had  a  run  of  short  duration,  with  con- 
sequent lean  royalties.  Yet  the  production  might  have  been  salable  for 
motion  pictures  at  a  price  in  excess  of  any  royalties  which  failure  as  a 
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spoken  play  would  indicate.  In  such  circumstances,  Manners  could  not 
lose.  He  would  have,  for  himself,  the  proceeds  resulting  from  his 
ownership  of  the  motion  picture  rights,  while  Morosco  would  be  com- 
j)elled  to  pay  him  the  stipulated  per  cent,  of  gross  (not  net)  receipts 
derived  frgm  the  compulsory  performances  required  by  paragraph 
"Third,"  and  contemporaneously  the  financial  results  to  Morosco  might 
be  gravely  affected  by  the  contemporaneous  motion  picture.  In  other 
words,  Manners  could  not  lose  and  Morosco  was  sure  to  lose,  and  prac- 
tically the  same  result  would  follow  if  the  play  were  released  for  stock. 
Courts  are  not  astute  to  construe  contracts  with  such  a  result,  unless 
the  language  and  intent  clearly  so  require. 

Per  contra,  if  Morosco,  by  the  contract,  gained  the  motion  picture 
rights,  it  is  hardly  conceivable  that,  while  the  spoken  play  was  a  suc- 
cess, he  would  destroy  its  financial  future  and  possibilities  by  produc- 
ing motion  pictures  contemporaneously,  and  thus  destructively  compete 
with  himself. 

Finally,  that  it  was  not  intended  to  limit  the  scope  of  the  production 
to  any  field  of  presentation  is  well  evidenced  by  paragraph  "Tenth"  of 
the  first  contract.  The  express  exclusion  of  the  right  to  print  and  pub- 
lish the  play  is  clearly  expressive  of  the  intent  to  include  all  rights  ex- 
cept those  specifically  excluded  or  reserved.  The  suggestion  that  para- 
graph "Seventh"  has  any  bearing  upon  the  question  of  motion  picture 
rights  is  not  persuasive,  in  view  of  the  Kalem  and  Frohman  v.  Fitch 
Cases. 

The  bill  is  dismissed,  with  costs. 


In  re  CALEDONIA  GOAL  CO. 
(District  Court,  B.  D.  Michigan,  N.  D.    October,  1918.) 

No.  835. 

1.  Bankbuptoy  ®=>342 — Claimb — Petition  roB  RE-KXAiairATioir. 

Where  a  petition  of  a  trustee  for  re-cxamtnatlon  of  claims  prevloasly 
allowed  was  filed  about  a  year  after  the  filing  of  the  claims,  but  no  mo- 
tion to  dismiss  the  petition  as  Improperly  filed  was  made,  and  the 
reasons  for  delay  were  explained,  held,  that  the  petition  will  be  treated  as 
authorized  imder  the  bankruptcy  rules  for  the  district,  which  require  the 
filing  of  petitions  for  re-examlnatioii  within~60  days,  unless  the  time 
therefor  shall  be  extended. 

2.  Bankbuptoy  €=>342 — Cuuks — BE-EXAiaNATiON — Laches. 

In  view  of  Bankruptcy  Act,  §  57k  (Comp.  St  S  9641),  providing  that 
claims  which  have  been  allowed  may  be  re-examined  and  rejected  at 
any  time  before  the  estate  has  been  closed,  a  year's  delay  by  the  trustee  in 
filing  a  petition  to  expunge  claims  previously  allowed'  will  not  be  deoned 
laches,  where  the  claimants  were  not  injured,  for  mere  delay  Is  not 
laches. 

3.  BankeuptcY  €=3>342 — Ciaims — Petition  to  Re-kxaminb. 

Under  General  Order  In  Bankruptcy  No.  21  (89  Fed.  x,  32  C.  Q  A.  x) 
it  is  unnecessary  that  copies  of  a  petition  to  re-examine  claims  previ- 
ously allowed  be  sent  to  each  of  the  claimants,  and  It  Is  permissible  to 
Join  all  of  the  claimants  in  the  single  petltioD. 

4=9For  other  casas  see  nune  topic  a  KBT-NUHBBR  In  till  Key-Nttmbered  Digests  a  Indexes 
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4.  BaHKBTTPTCT  ^=9342% — BEFEttESS — FUfDINOB. 

Flnding^B  of  fact  of  a  referee  in  bankruptcy  upon  disputed  questions  of 
ftict  will  not  be  set  aside  by  tlie  court,  unless  manifestly  erroneous. 

5.  OORPOBATIONS  $=3228 — Stockholdeks — IiIABILrrT  OF. 

A  stockholder,  who  owns  stock  for  which-  payment  has  not  been  made  to 
the  corporation,  and  who  la  not  a  bona  fide  holder  thereof,  is  liable  to 
die  corporate  creditors  for  the  unpaid  balance  of  the  par  value  of  such 
stock. 

6.  Joint-Stock    Coupasteb   «=»16(1) — ^Pahtnisbship   Associations — Stock- 

ROI.DEBS. 

The  rule  that,  a  stockholder,  who  owns  stock  for  wblcb  paymoit  has  not 
been  made  to  the  corporation,  and  Is  not  a  bona  fide  bolder  thereof,  is 
liable  to  corporate  creditors,  etc..  Is  applicable  to  stockholders  in  a  part- 
nership association. 

7.  BjLNKEUPTCT  «=9308 — ClAIJ<B — Recotebt. 

Where  a  stockholder  in  a  partnership  association,  who  bad  not  fully 
paid  for  his  stock,  presents  a  claim  against  the  association  in  bank- 
ruptcy, he  cannot  recover  thereon,  as  against  other  creditors,  until  he 
has  first  paid  the  amounts  due  and  payable  upon  his  stoc^ 

8.  Joint- Stock  Coupanizs  «=6 — Stock — Patment  in  Full. 

Though  stockholders  who  had  fully  paid  for  their  stock  performed 
voluntai7  labor  for  a  partnership  association,  and  the  value  of  the  assets 
of  the  association  increased,  so  that  at  one  time  it  exceeded  the  amount 
of  the  total  authorized  capital  stock,  and  no  dividends  were  paid  to 
stockholders,  such  stock  cannot  be  treated  as  having  been  paid  in  fall, 
for  that  would  disregard  the  difference  betwem  the  capital  of  the 
association  and  Its  capital  stock. 

9.  BANKEtmwT  €=»348 — Associations— Waob  Claihs. 

Where  stockholders  in  a  partnership  association  mgaged  In  mining 
consented  that  part  of  their  wages  for  services  rendered  the  association 
should  be  withheld  and  loaned  to  the  association,  such  stockholders  are 
not,  on  the  bankruptcy  of  the  association,  entitled  to  priority  upon  such 
claims,  on  the  theory  that  they  were  wage  claims. 

10.  Bankbuptct  «=>348 — Olaiks — ^PBiOBirr. 

Bankruptcy  Act,  {  64b,  subd.  5  (Comp.  St  S  0648),  does  not  make  ai^ 
pllcable  the  state  statutes  giving  priority  to  wage  claims  for  longer 
periods  than  three  months ;  the  restriction  to  three  months  in  subdivision 
4  being  controlling. 

In  Bankruptcy.  In  the  matter  of  the  Caledonia  Coal  Ccmipany,  bank- 
rupt. Petition  to  review  an  order  of  the  referee  disallowing  certain 
claims  against  the  estate,  and  denying  priority  to  other  claims.  Petition 
denied,  and  cause  remanded  to  referee. 

Harry  1,.  Steams  and  E.  L.  Beach,  both  of  Saginaw,  Mich.,  for  trus- 
tee. 

George  C.  Ryan,  of  East  Saginaw,  Mich.,  for  claimants. 

TUTTI/E,  District  Judge.  This  is  a  petition  to  review  an  order  of 
the  referee  disallowing  certain  claims  against  the  estate  and  denying 
priority  to  certain  other  claims. 

The  Caledonia  Coal  Company,  the  bankrupt,  was  a  Michigan  part- 
nership association,  organized  under  the  statute  governing  such  asso- 
ciations, being  Act  191  of  the  Public  Acts  of  1877,  as  amended  by 
Pub.  Acts  1881,  No.  216.  It  was  engaged  in  the  mining  of  coal  on  a 
co-operative  plan.  Under  this  plan  each  stockholder  worked  as  a 
miner  in  the  mines  owned  by  the  company,  for  which  he  received  wages 
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on  a  certain  scale.  The  capital  stock  of  the  company  consisted  of  5,000 
shares,  of  the  par  value  of  $10  each.  After  operating  in  Michigan  for 
several  years  with  varying  degrees  of  success,  the  company  was  finally, 
in  the  latter  part  of  May,  19.16,  compelled  to  file  a  voluntary  petition  in 
bankruptcy.  Thereupon  the  claims  involved  in  this  proceeding  were 
filed  by  over  70  of  the .  stockholders,  who  claimed  various  sums  as 
wages  earned  by  them  in  working  in  the  mines  of  the  company.  These 
claims  were  filed  about  a  month  after  the  adjudication  in  bankruptcy, 
and,  upon  their  being  filed,  were  allowed  as  a  matter  of  course ;  no 
objections  to  them  having  been  presented.  The  administration  of  the 
bankrupt  estate  was  then  suspended  for  about  a  year,  while  an  at- 
tempt was  made  to  resume  the  operation  of  the  company.  After  about 
a  year,  however,  the  trustee  abandoned  the  attempt  and  proceeded  with 
the  administration  of  the  estate. 

In  July,  1917,  the  trustee  filed  a  petition  asking  that  the  claims  of 
these  stockholders  be  re-examined  and  expunged.  He  alleged  two 
grounds  for  the  rejection  of  such  claims:  First,  that  the  amounts 
claimed  to  be  due  as  wages  had  been  advanced  by  the  claimants  to  the 
company  out  of  their  unjpaid  wages,  for  the  purpose  of  furthering  the 
common  enterprise  in  which  they  were  engaged  and  from  which  they 
expected  to  reap  a  profit;  and,  second,  that  the  claimants  were  in- 
debted to  the  company,  on  account  of  unpaid  subscriptions  for  their 
stock,  for  sums  at  least  equal  to  the  amounts  claimed  to  be  due  them. 
A  time  was  fixed  for  the  hearing  on  this  petition,  and  notice  thereof 
was  duly  given  to  the  claimants.  Testimony  was  taken  before  the 
referee.  The  latter  then  entered  an  order  disallowing  a  number  of 
the  claims,  and  holding  that  the  balance  of  such  claims  should  be  al- 
lowed merely  as  general  unsecured  claims,  without  any  priority.  This 
petition  is  filed  to  review  such  order. 

[  1  ]  Certain  questicms  raised  concerning  the  practice  followed  by  the 
trustee  and  referee  may  be  first  considered.  Complaint  is  made  that 
the  petition  for  the  re-examination  of  these  claims  was  not  season- 
ably filed,  in  view  of  the  provisions  of  rule  32  of  the  Bankruptcy  rules 
for  this  district.    This  rule  provides  that — 

"Petition  for  re-examlnation  of  claims  shall  be  ffled  within  sixty  days 
after  the  filing  thereof,  unless  the  time  therefor  shall  be  extended  by  the 
court  upon  cause  shown  and  after  such  notice  to  the  claimant  of  the  bearing 
of  the  said  application  aa  the  court  may  direct." 

As  already  stated,  the  petition  of  the  trustee  was  filed  about  a  year 
after  the  filing  of  the  claims  in  question,  and  it  does  not  appear  that 
there  has  been  any  formal  compliance  with  die  rule  just  quoted.  In 
view,  however,  of  the  fact  that  due  notice  was  sent  to  all  of  the  claim- 
ants of  the  hearing  on  such  petition,  and  as  one  of  the  questions  raised 
by  claimants  and  argued  by  both  parties  here  is  whether  the  petition 
of  the  trustee  can  be  filed  after  the  lapse  of  the  time  mentioned,  I  am 
disposed  to  consider  this  petition  as  if  it  included  an  application  for 
the  extension  of  time  contemplated  by  the  rule  referred  to.  No  mo- 
tion to  dismiss  the  petition  as  improperly  filed  was  made,  and  the 
merits  of  the  case  have  been  fully  argued.  Reasons  for  the  delay  have 
been  explained  by  the  attorney  for  the  trustee  and  are  now  before 
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the  court,  so  that  no  good  purpose  would  be  served  by  insisting  upon 
the  presentation  of  a  formal  application  for  an  extension  of  time. 
Treating  the  petition,  then,  as  involving  such  an  application,  I  am  of 
the  opinion  that  the  delay  of  the  trustee  has  been  satisfactorily  explain- 
ed, and  that  sufficient  cause  has  been  shown  for  the  necessary  exten- 
sion of  time. 

[2]  It  is  further  urged  that  the  trustee  has  been  guilty  of  such  laches 
in  filing  his  petition  as  to  bar  his  .right  to  do  so.  I>elay  alone  does 
not  constitute  laches;  the  essential  element  being  prejudice  to  another 
person  by  reason  of  the  delay  complained  of.  It  does  not  appear  that 
the  delay  in  this  case  has  resulted  in  any  injury  or  prejucUce  to  the 
claimants  which  would  now  make  it  inequitable  to  allow  die  trustee  to 
file  his  objections  to  these  claims.  Section  57k  of  the  Bankruptcy  Act 
(Act  July  1,  1898,  c.  541,  30  Stat.  560  [Comp.  St.  §  9641])  provides 
that — 

"Claims  which  have  been  allowed  may  be  reconsidered  for  cause  and  re- 
atlowed  or  rejected  In  whole  or  In  part,  according  to  the  equities  of  the  case, 
before,  bnt  not  after,  the  estate  haiB  beoi  closed." 

Under  the  circumstances  it  cannot  be  held  that  the  trustee  has  been 
guilty  of  laches.    In  re  Globe  Laundry  (D.  C.)  198  Fed.  365. 

[3]  Complaint  is  made  because  copies  of  the  petiticm  to  re-examine 
were  not  sent  to  the  claimants,  and  also  because  all  of  these  claim- 
ants were  joined  in  one  petition.  No  statute,  rule,  or  authority  is 
brought  to  the  attention  of  the  court  in  support  of  these  objectiwis, 
which  seem  clearly  without  merit.  General  Order  21  (89  Fed.  x,  32 
C.  C.  A.  x),  which  governs  the  practice  in  such  a  case,  provides  in 
paragraph  6  as  follows : 

"When  the  trustee  or  any  creditor  shall  desire  the  re-examlnatlon  of  any 
claim  filed  against  the  bnnlirupt's  estate,  he  may  apply  by  petition  to  tne 
referee  to  whom  the  case  Is  referred  for  an  order  fixing  a  time  for  hearing  the 
petition,  of  wUch  due  notice  shall  be  given  by  mail  addressed  to  the  creditor. 
At  the  time  appointed  the  referee  shall  take  the  examination  of  the  creditor, 
and  of  any  witness  that  may  be  called  by  either  party,  and  if  it  shall  appeiir 
from  such  examination  that  the  clnim  ought  to  be  expunged  or  diminished, 
the  referee  may  order  accordingly." 

It  will  be  noted  that  there  is  nothing  in  this  rule  requiring  the  serv- 
ice of  a  copy  of  the  petition  upon  the  claimant  or  requiring  a  separate 
petition  containing  the  necessary  allegations,  and  due  notice  of  the 
hearing  thereon  was  sent  to  each  of  the  claimants.  I  am  satisfied  that 
the  proper  practice  has  been  followed,  and  the  contention  to  the  con- 
trary must  be  overruled. 

Coming,  then,  to  the  merits  of  the  case,  did  the  referee  err  in  the 
disallowance  of  these  claims  ?  llie  referee  found,  as  a  matter  of  fact, 
that  the  stock  owned  by  a  number  of  the  claimants,  a  list  of  whose 
names  is  given  in  his  findings,  was  not  paid  in  full,  and,  furthermore, 
that  such  claimants  were  not  bona  fide  purchasers  of  such  stock. 

[4]  It  is  well  settled  that  the  findings  of  fact  of  a  referee  in  bank- 
ruptcy upon  disputed  questions  of  fact  will  not  be  set  aside  by  the  court 
unless  manifestly  erroneous.  I  have  carefully  examined  the  transcript 
of  the  testimony  attached  to  the  report  of  the  referee,  and  am  satis- 
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fied  that  there  was  ample  evidence  in  the  record  in  support  of  the  find- 
ings referred  to.    Such  findings,  therefore,  will  not  be  disturbed. 

[5]  It  is  elementary  that  stockholders,  who  own  stock  for  wtudi 
payment  has  not  been  made  to  the  corporation,  and  who  are  not  bona 
fide  holders  thereof,  are  liable  to  creditors  of  the  corporation  for  tiic 
unpaid  balance  of  the  par  value  of  such  stock,  so  far  as  may  be  neces- 
sary to  pay  such  creditors,  notwithstanding  the  fact  that  the  stock  may 
be  fully  paid  and  nonassessable  as  between  the  corporation  and  its 
stockholders.  Handley  v,  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  530,  35  L. 
Ed.  227. 

[6]  The  same  rule  is  applicable  to  a  partnership  association  such  as 
the  bankrupt  company.  Rouse,  Hazard  &  Co.  v.  Detroit  Cj'cle  Co., 
Ill  Mich.  251,  69  N.  W.  511,  38  L.  R.  A.  794;  Wood  v.  Sloman,  150 
Mich.  177, 114  N.  W.  317. 

[7]  When,  therefore,  such  a  stockholder  presents  a  claim  against 
his  company  in  bankruptcy,  he  is  not  entitled  to  recover  thereon,  as 
ag^st  other  creditors,  until  he  has  first  paid  the  amount  so  due  and 
payable  upon  his  stock,  for  which  he  is  so  liable.  Kiskadden  v.  Steinle, 
203  Fed.  375,  121  C.  C.  A.  559;  In  re  Wiener  &  Goodman  Shoe  Co. 
(D.  C.)  96  F«d.  949. 

[8]  It  is  urged,  however,  that  even  if  payment  has  not  been  express- 
ly made  upon  this  stock,  yet  because,  after  the  stock  was  issued,  the 
stockholders  performed  certain  voluntary  labor  for  the  company,  and 
the  value  of  the  assets  of  the  company  increased,  so  that  at  times  it 
exceeded  the  amount  of  the  total  authorized  capital  stock,  and  no 
dividends  were  paid  to  stockholders,  therefore,  such  stock  should  be 
treated  as  having  been  paid  in  full  This  argument  overlooks  the 
difference  between  the  capital  of  the  company  and  its  capital  stock. 
The  former  consists  of  the  property  owned  by  the  company,  and  varies 
in  extent  and  value  with  the  changes  in  the  quantity  and  value  of  the 
property  owned  by  the  ccmipany  from  time  to  time.  The  capital  stock, 
however,  is  the  trust  fund  contributed  by  the  stockholders  for  the  bene- 
fit, not  only  of  the  company,  but  also  of  its  creditors,  who  have  a  right 
to  rely  upon  its  payment  by  the  stockholders  to  the  full  amount  of  its 
par  value.  The  fact  that  the  capital  of  the  company  increases  in 
value  after  its  oxidization  does  not  operate  as  a  payment  by  the  stock- 
holders on  their  stock,  any  more  than  a  decrease  in  value  of  such  cap- 
ital would  reduce  the  amount  to  whidi  the  stoddiolders  are  entitled  to 
credit  for  payments  on  their  stock  subscriptions.  Scoville  v.  Thayer, 
105  U.  S.  143,  26  L.  Ed.  968.    This  contention  is  plainly  without  merit. 

[9]  It  is  claimed,  also,  that  the  referee  erred  in  denying  priority  to 
any  of  these  claims.  It  appears  that  at  certain  meetings  of  the  stock- 
holders and  of  the  board  of  managers  of  the  company,  held  about 
four  months  prior  to  the  filing  of  the  petition  in  bankruptcy,  the  finan- 
cial condition  of  the  company  was  considered,  and  resolutions  were 
passed  declaring  that  part  of  the  wages  of  the  men  should  be  with- 
held on  each  pay  day  for  the  purpose  of  providing  necessary  funds  to 
meet  running  expenses.  It  appears,  also,  that  from  time  to  time  there- 
after a  part  of  the  wages  of  these  claimants  was  retained  by  the  com- 
pany for  the  purpose  mentioned.    It  was  the  claim  of  Hat  trustee,  which 
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was  adopted  by  the  referee,  that  as  to  the  sums  thus  withheld  out  of  the 
wages  earned  by  these  claimants  their  claims  should  be  considered  as 
brought  for  the  recovery  of  money  loaned,  and  not  for  wages,  and  that, 
therefore,  such  claims  were  not  entitled  to'  the  priority  accorded  to 
labor  claims.  It  is,  in  my  opinion,  clear  that  to  the  extent  that  these 
stockholders  permitted  the  company  to  retain  and  use  money  due  thera 
as  wages  they  must  be  held  to  have  loaned  this  money  to  the  company. 

In  so  far  as  they  consented,  or  failed  to  object,  to  the  action  of  the 
company  in  deducting  these  sums  from  their  pay  and  crediting  them 
with  the  amounts  on  die  books  of  the  company  as  loans  made  by  them, 
they  cannot  now  be  heard  to  deny  that  they  in  reality  made  such  loans. 
While  the  record  before  me  is  not  very  definite  or  positive  as  to  the 
course  of  dealing  in  regard  to  this  imatter,  it  does  appear  from  the 
pay  roll  book  of  the  company  that  transfers  were  regularly  made  from 
the  labor  accounts  to  special  loan  accounts  with  the  miners.  Of  course, 
the  mere  arbitrary  withholding  of  money  due  the  men  as  wages,  if 
done  without  their  consent,  express  or  implied,  would  not  be  sufficient 
to  change  the  character  of  these  claims  f  rpm  unpaid  wages  to  unpaid 
loans.  Where,  however,  it  appears  that  an  amount  was  so  withheld  and 
so  charged  upon  the  books,  and  that  the  claimant  accepted  the  balance 
of  his  wages  without  objection,  I  am  satisfied  that  the  proper  inference 
to  be  drawn  is  that  the  claimant  understood  and  consented  that  the  sum 
not  paid  to  him  was  retained  by  the  company  as  a  loan.  As  to  such 
loans,  claimants  are  not  entitled  to  priority,  as  for  labor  claims. 

The  actual  claims  as  filed  have  not  been  shown  to  me,  and  I  am 
unable  to  determine  whether  the  claimants  are  seeking  to  recover  only 
the  amounts  retained  from  their  wages  as  loans,  or  whether  they  are 
claiming  that,  not  only  such  loans,  but  also  wages  earned  in  addition 
thereto,  are  due  and  unpaid.  Nor  am  I  certain,  from  the  record  be- 
fore me,  whether,  when  the  wages  earned  became  due  and  payable,  all 
of  such  wages  were  withheld  or  only  a  portion  thereof.  The  referee, 
however,  will  doubtless  have  no  difficulty  in  properly  applying  the 
principles  which  I  have  stated  to  the  facts  in  each  particular  case. 

[10]  Finally,  it  is  urged  by  the  claimants  that  under  the  law  of  Mich- 
igan all  claims  for  sums  due  for  work  and  labor  are  entitled  to  pri- 
ority, and  not  merely  claims  for  wages  earned  during  the  three  months 
prior  to  the  date  of  the  filing  of  the  petition  in  bankruptcy,  as  pro- 
vided by  the  Bankruptcy  Act.  The  contention  is  that  the  fourth  sub- 
division of  section  64b  of  the  Bankruptcy  Act  (section  9648),  provid- 
ing for  the  priority  of  wage  claims  earned  within  the  three  months 
mentioned,  is  enlarged  by  the  fifth  subdivision  of  said  section,  which 
gives  priority  to  "debts  owing  to  any  person  who  by  the  laws  of  the 
states  or  the  United  States  is  entitled  to  priority";  so  that  by  virtue 
of  the  Michigan  statute,  giving  priority  to  all  wage  claims  against  in- 
solvent corporations  without  limitation  as  to  time,  these  claimants 
are  entitled  to  priority  without  such  limitation. 

This  contention  cannot  be  sustained.  The  clause  of  the  Bankruptcy 
Act  just  quoted,  relating  to  debts  entitled  to  priority  by  the  state  laws, 
must  be  read  in  connection  with  the  preceding  clause,  which  indicates 
the  intention  of  G)ngress  to  provide  a  fixed  and  certain  preference  for 
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wage  claims  as  such,  without  regard  to  the  vaiying  degrees  of  priority 
accorded  to  such  claims  by  the  laws  of  the  different  states.  This  pro- 
vision, therefore,  supersedes  the  state  laws  on  the  same  subject;  the 
authority  of  Congress  over  this  subject  being,  to  the  extent  to  which 
it  is  exercised,  exclusive.  In  re  Rouse,  Hazard  &  Co.,  91  Fed.  96,  33 
C.  C.  A.  356;  In  re  Slomka,  122  Fed.  630.  58  C.  C.  A.  322. 

The  cause  will  be  remanded  to  the  referee  for  proceedings  not  in- 
consistent with  the  terms  of  this  opinion. 


HARNICK  ▼.  PENNSYLVANIA  R.  CO. 

(DlBtrlct  Court,  a  O.  New  Toifc.    Jane  12,  1918.) 

No.  220. 

Action  «=»68 — Sta.t— Actions  Against  Raiijioaob — Obobb  of  Dibxctok  Geh- 

ZSAL. 

Order  No.  28  of  the  Director  General  of  Railroads,  dated  May  23,  1918, 
providing  that  "upon  a  showing  by  the  defendant  carrier  that  the  Just 
'  Interests  of  the  government  would  be  prejudiced  by  a  present  trial  of  any 
suit  against  a  carrier  under  federal  control  •  ♦  •  the  suit  shall  not 
be  tried  during  tha  period  of  federal  control"  Is  within  the  powers  con- 
ferred by  Congress  and  the  President,  but  an  application  for  a  stay  Is 
addressed  to  the  discretion  of  the  court  and  the  burden  rests  on  defend- 
ant to  show  that  interests  of  the  government  would  be  sabstantialljr 
prejudiced  by  a  present  trlaL 

At  Law.  Action  by  Charlie  Hamick  against  the  Pennsylvania 
Railroad    Company.      On    application   by   plaintiff    for   preference. 

Granted. 

S.  A.  Machcinski,  of  New  York  City,  for  plaintiff. 
Burlingham,  Veeder,  Hasten  &  Fearey,  of  New  Yoric  City  (Samuel 
C.  Coleman,  of  New  York  City,  of  cotlnsel),  for  defendant. 

MANTON,  Circuit  Judge.  Plaintiff  sues  for  personal  injuries 
which  have  permanently  crippled  him.  The  action  is  at  issue  on  the 
calendar  and  is  awaiting  its  turn  for  trial.  While  holding  the  com- 
mon-law term  of  this  court  on  May  20,  1918,  an  application  was  made 
before  me  for  a  preference.  When  the  motion  was  called,  the  plain- 
tiff defaulted.  Thereafter,  and  on  May  25,  1918,  an  order  to  show 
cause  was  obtained  asking  to  open  the  default  and  hear  the  motion 
upon  the  merits.    This  will  be  granted. 

Plaintiff  makes  out  a  case  sufficiently  strong  to  warrant  the  granting 
of  a  preference  and  the  obtaining  of  a  speedy  trial.  This  for  the 
reason  that  his  serious  injuries  and  financial  condition  demand  the 
relief  he  asks.  The  only  obstacle  is  whither  or  not  this  case  should 
be  stayed  under  order  of  the  IMrector  General  of  Railroads  of  May 
23,  1918,  known  as  Order  No.  26,  which  provides: 

"That  upon  a  Showing  by  the  defendant  carrier  that  the  Just  Interests  ot 
the  government  would  be  prejudiced  by  a  present  trial  of  any  suit  against  any 
carrier  under  federal  control,  which  suit  Is  not  covered  by  General  Order  Na 
18  and  which  Is  now  pending  In  any  county  or  district  other  than  where  the 
cause  of  action  arose,  or  other  than  in  whldd  the  person  alleged  to  liave  been 

^s»For  other  cases  see  ssme  topic  t  KET-NUMBBR  In  all  Key-Nnmbered  Dlcwta  A  Indexes 
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Injured  or  damaged  at  that  time  resided,  the  milt  shall  not  be  tried  during 
tlie  period  of  federal  control:  Provided,  If  no  suit  on  the  same  cause  of  action 
is  no\v  pending  in  the  county  or  district  where  the  cause  of  action  arose,  or 
wliere  the  person  injured  or  damaged  at  that  time  resided,  a  new  suit  may, 
upon  proper  service,  be  Instituted  therein;  and  if  such  suit  is  now  barred 
by  tlie  statute  of  limitations,  or  wUl  be  barred  before  October  1,  1918,  then 
ttie  stay  directed  by  this  order  sh^ll  not  apply  unless  the  defendant  carrier 
sball  stipulate  in  open,  court  to  waive  the  defense  of  the  statute  of  limitations 
In  any  such  suit  which  may  be  brought  before  October  1,  1918. 

"This  order  is  declared  to  be  necessary  in  the  present  war  emergency,  m 
the  event  of  unnecessary  hardship  In  any  case  either  party  may  apply  to  the 
Director  General  for  relief,  and  he  will  make  such  order  therein  as  the  cir- 
cumstances may  require  consistent  with  the  public  interest 

"This  order  is  not  Intended  in  any  way  to  Impair  or  affect  Qenesal  Order 
No.  18  as  amended  by  General  Order  18a." 

The  cause  of  action  arose  at  Keiser,  Pa.  The  plaintiff,  at  the  com- 
mencement of  this  action,  resided  in  Westchester  county,  New  York 
state,  and  instituted  a  suit  in  the  Supreme  Court  of  that  county.  The 
defendant  removed  it  to  this  court.  By  acquiescence  of  the  defend- 
ant the  court  has  jurisdiction. 

On  August  29,  1916,  Congress  passed  an  act,  entitled  "An  act  mak- 
irf^  appropriation  for  the  support  of  the  army  for  the  fiscal  year  end- 
ing June  30,  1917,  and  for  other  purposes  (Act  Aug.  29,  1916,  c. 
418,  39  Stat.  645  [Comp.  St,  §  1974A]),  which  provides  as  follows: 

"The  President,  in  time  of  war,  is  empowered  through  the  Secretary  oi 
War,  to  take  possession  and  assume  control  of  any  system  or  systems  of 
transportation,  or  any  part  thereof,  and  to  utilize  the  same,  to  the  exclusion, 
as  far  as  may  be  necessary,  of  all  other  traffic  therewi,  for  the  transfer  or 
trausportation  of  troops,  war  material  and  equipment,  or  for  such  other  pur- 
poses connected  with  the  emergency  as  may  be  needful  or  desirable." 

Under  this  authority,  on  December  26,  1917,  by  a  proclamation  of 
the  President,  the  government  took  possession  and  assumed  control, 
on  the  28th  of  December,  1917,  of  each  and  every  system  of  trans- 
portation and  appurtenances  thereof,  located  wholly  or  in  part  with- 
in the  boundaries  of  the  continental  United  States.  This  proclama- 
tion directed: 

"That  the  possession,  control,  operation  and  utilization  of  snch  transpor- 
tation systems  hereby  by  me  undertaken  shall  be  exercised  by  and  through 
William  G.  McAdoo,  who  la  hereby  appointed  and  designated  Director  Gen- 
eral of  Ballroada." 

By  Act  Cong.  March  21,  1918,  c.  25  (Comp.  St.  1918,  §§  311S3/4a' 
311S%p),  the  President  was  authorized  and  given  "such  other  and 
further  powers  necessary  or  appropriate  to  give  effect  to  the  powers 
herein  and  heretofore  conferred."  The  President's  proclamation 
of  December  26,  1917,  provided : 

"Until  and  except  so  far  as  said  Director  shall  from  time  to  time  otherwise 
by  general  or  special  ordersi  determine,  such  systems  of  transportation  shall 
remain  subject  to  all  existing  statutes  and  orders  of  the  Interstate  Com- 
merce Commission  and  to  all  statutes  and  orders  of  the  regulating  commis- 
Biong  of  the  various  states  in  which  said  systems  or  any  part  thereof  may 
be  situated.  But  any  orders,  general  or  special,  hereafter  made  by  said 
Director,  shall  have  paramount  authority  and  be  obeyed  as  such." 
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Section  10  of  the  Act  of  March  21,  1918,  provides: 
"That  carriers  while  under  federal  control  shall  be  subject  to  all  laws  and 
liabilities  as  common  carriers,  whether  arising  under  state  or  federal  laws 
or  at  couimon  law,  except  in  so  far  as  may  be  inconsistent  with  the  pro- 
visions of  this  act  or  any  other  act  applicable  to  such  federal  contrcd  or  wlOU 
any  order  of  the  President.  Actions  at  law  or  suits  in  equity  may  be  broa^t 
by  and  against  such  carriers  and  Judgments  rendered  as  now  provided  by  law. 
•  •  •  But  no  process,  mesne  or  final,  shall  be  levied  against  any  property 
under  such  federal  control."    Oomp.  St.  1918,  {  3115%J. 

The  jurisdiction  of  the  District  Court  is  limited,  and  depends  up- 
on the  statutory  enactments  of  Congress,  Its  jurisdiction  may  there- 
fore be  -limited  by  the  same  power  which  creates  it.  Congress  has 
given  authority  to  the  Director  General,  and  the  President's  procla- 
mation provides,  that  any  orders,  general  or  specific,  made  by  the 
Director,  shall  have  paramount  authority  and  be  obeyed  as  such.  Like- 
wise it  is  provided  that  actions  at  law  or  suits  in  equity  may  be  brou^t 
by  or  against  such  carriers  and  judgments  rendered  as  now  provided 
by  law.  This  indicates  clear  intent  to  permit  actions  pending  to  be 
tried  and  actions  to  be  instituted  thereafter.  The  right  to  pursue  a 
remedy  in  a  particular  court  is  not  a  vested  right  and  may  be  re- 
moved while  an  action  is  pending.  Railroad  Co.  v.  Grant,  98  U.  S. 
398,  25  L.  Ed.  231.  The  right  to  stay  an  action  pending,  under  Or- 
der No.  26,  however,  is  dependent  upon  whether  the  interest  of  the 
government  be  prejudiced  by  a  presefit  trial  of  a  pending  suit,  and 
3iere  must  be  a  showing  of  prejudice  by  reason  of  a  present  trial. 

Therefore  the  intention  of  Order  26  is  to  address  the  discretion  of 
the  court  as  to  its  application  in  each  particular  case.  Since  the  plain- 
tiff's case  warrants  a  preference,  a  grave  injustice  would  be  imposed 
upon  him  who  has  sought  his  proper  forum  (except  for  the  rule)  to 
now  require  the  suspension  of  his  trial  and  compel  him  to  sue  in  the 
courts  of  Pennsylvania.  There  can  only  be  read  from  the  act  an 
intention  to  divest  this  court  of  jurisdiction  upon  good  cause  being 
shown  on  the  part  of  the  railroad  company  defendant  Indeed,  the 
defendant  here  alleges,  in  opposing  affidavits,  that  they  do  not  ask 
at  this  time  for  a  stay  but  urge  Order  26  as  a  defense  to  the  motion 
for  a  preference.  There  is  no  showing  here  as  to  the  number  of  wit- 
nesses or  what  inconvenience  the  defendant  would  be  put  to  by  its 
witnesses  coming  to  this  jurisdiction  to  try  the  case  when  reached. 
There  is  no  showing,  from  the  papers,  the  number  of  men  employed 
by  the  defendant,  or  the  nature  or  quality  of  the  work  engaged  in 
at  the  present  time.  Indeed,  the  men  so  employed  by  the  defendant, 
who  are  necessary  witnesses  in  the  defense  of  the  action,  could  easily 
be  replaced  by  men  who  could  perform  their  work  during  their  absent 
period.  There  is  no  position  requiring  particular  skill  which  could 
not  be  so  filled.  To  say  that  the  difference  of  a  few  hours  in  point  of 
time  required  in  railroad  travel  would  result  in  serious  consequence 
or  prejudice  to  the  defendant,  is  stretching  credulity. 

'The  application  for  a  preference  will  therefore  be  granted  and 
the  case  set  down  for  trial  for  June  20,  1918. 
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THE  tSEROBSB. 

THE  BL  CHICO. 

(District  Court,  BV  D,  New  York.    Noronbar  1,  1918.) 

CoujsioN  «=>105 — Ytbbsj.  Ltino  in  Slip  and  Babgk  in  Tow — ^Fattlt  or 
Tuo. 

A  collision  between  a  barge  alongside  of  a  tug  and  a  steam  lighter  lying 
In  a  slip  held,  on  the  evidence,  due  solely  to  the  fault  of  the  tug,  and  not 
to  the  Interference  of  another  tng,  which  was  backing  out  of  the  slip. 

In  Admiralty.  Stiit  for  collision  by  the  Clyde  Lighterage  Com- 
pany, Incorporated,  owner  of  the  steam  lighter  Henry  C.  Rowe,  against 
the  Pennsylvania  Railroad  Company,  owner  of  the  steam  tug  Mercer, 
^vith  the  Southern  Pacific  Company,  owner  of  the  steam  tug  El  Chico, 
impleaded.  Decree  for  libelant  against  the  Pennsylvania  Railroad 
Company. 

Foley  &  Martin,  of  New  York  City,  for  libelant. 

Burlingham,  Veeder,  Masten  &  Fearey  and  C.  I.  Clark,  all  of  New 
York  City,  for  the  Mercer. 

Kirlin,  Woolsey  &  Hickox  and  Mr.  Maclay,  all  of  New  York  City, 
for  the  El  Chico. 

GARVIN,  District  Judge.  The  steam  tug  Mercer,  with  a  barge  on 
either  side,  brought  the  comer  of  her  port  barge  into  the  stern  of  the 
steam  lighter  Henry  C.  Rowe,  owned  by  the  libelant,  on  September 
26,  1917.  The  lighter  was  lying  in  the  slip  on  the  south  side  of  Pier 
49,  North  River,  and  was  not  at  fault.  ^ 

It  is  claimed  on  behalf  of  the  Mercer  that  the  accident  occurred  be- 
cause the  steam  tug  El  Chico,  in  backing  out  of  this  slip,  did  not  check 
her  stemway,  but  allowed  it  to  come  in  contact  with  the  other  barge 
of  the  Mercer,  as  a  result  of  which  the  Mercer's  whole  tow  swung  so 
that  her  port  barge  collided  with  the  Henry  C.  Rowe.  It  is  claimed  on 
behalf  of  the  El  Chico  that  she  did  not  approach  the  tow  of  the  Mer- 
cer. A  preponderance  of  the  evidence  fully  substantiates  this  conten- 
tion. Both  Tyson,  manager  of  the  Clyde  Lighterage  Company,  owner 
of  the  Henry  C.  Rowe,  and  Anderson,  her  master,  corroborate  the  tes- 
timony of  the  captain  and  mate  of  the  El  Chico.  It  has  not  been  es- 
tablished, therefore,  that  the  El  Chico  was  operated  in  a  negligent  man- 
ner. The  Mercer,  according  to  the  testimony,  was  backing  and  filling 
at  the  entrance  to  the  slip,  and  had  brought  her  tow  within  a  few  feet 
of  the  Henry  C.  Rowe. 

I  am  of  the  opinion  that  the  collision  occurred  as  the  result  of  neg- 
ligence in  the  operation  of  the  Mercer.    Decree  accordingly. 

^sFor  oth»r  CMes  see  lame  topic  A  KBY-NUMBSR  In  all  Key-Numbered  Digests  A  Indexes 
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THE  OREGON. 

(DlBtrict  Court,  E.  D.  New  York.    November  2,  19ia) 

Skaheit  «S319 — DiscHABas  bt  Obdeb  or  CoNsuir — T.tabtt.ttt  or  Ship  vob 
Wages. 

A  vessel  held  not  liable  for  wages  and  transportation  to  a  seaman  dis- 
charged in  a  foreign  port  by  order  of  the  United  States  consul,  after 
bearing  on  a  complaint  made  by  libelant  without  the  knowledge  of  tne 
captain,  apd  where  iie  was  paid  all  wages  then  due  Mm. 

In  Admiralty.  Suit  by  Joseph  C.  Peed  against  the  steamship  Ore- 
gon,   Decree  for  respondent 

Silas  B.  Axtell,  of  New  York  City,  for  libelant. 
Alfred  H.  Strickland,  of  New  York  City,  for  claimant. 

GARVIN,  District  Judge.  Jos^h  C.  Peed  sues  to  recover  wages, 
maintenance,  and  cost  of  transportation,  aggregating  $517.  In  Jan- 
uary, 1917,  he  shipped  as  cook  and  steward  on  the  steamship  Oregon 
for  a  voyage  to  liie  Atlantic  Coast  and  West  Indies,  the  regiSar 
shipping  articles  signed  to  extend  over  a  period  of  six  calendar 
months.  The  Oregon  sailed,  continuing  her  voyage,  and  reached 
Kingston,  Jamaica,  early  in  May,  1917.  There  was  some  trouble 
between  the  hbelant,  Peed,  and  the  chief  engineer  of  the  vessel,  as  a 
result  of  which  Peed  lodged  a  complaint  with  the  United  States  con- 
sul at  Kingston,  Jamaica,  when  the  Oregon  arrived  at  that  port.  Peed 
did  not  bring  the  matter  to  the  captain  of  the  ship  before  making  this 
complaint  to  the  consul. 

An  investigation  was  instituted  by  the  vice  consul  (then  acting 
consul),  a  hearing  had,  and  by  the  direction  of  the  vice  consul  Peed 
was  discharged  after  having  paid  him  the  wages  due  him  up  to  that 
time.  The  consular  certificate  shows  that  Peed  committed  forger)^ 
in  his  complaint,  that  Peed  was  of  a  disposition  to  instigate  quarrels, 
to  the  destruction  of  the  discipline  of  the  crew,  and  sets  forth  that 
the  vice  consul  found  that  good  and  substantial  reasons  existed  for 
his  discharge. 

Libelant  urges  that  this  consular  certificate  is  only  prima  facie  evi- 
dence of  the  facts  stated  therein.  Even  if  this  be  so,,  inasmuch  as 
the  certificate  of  the  consul  is  prima  facie  evidence  of  the  discharge, 
the  libelant  must  offer  proof  sufficient  to  overcome  the  prima  facie 
case.  I  do  not  find  that  he  has  offered  such  proof.  I  consider  that 
his  own  testimony,  which  is  that  of  a  self-confessed  forger  (accord- 
ing to  the  consular  certificate),  should  be  .received  with  great  caution. 

In  the  various  cases  which  have  had  to  do  with  claims  for  wages 
and  maintenance  arising  out  of  the  discharge  of  a  seaman  by  order 
of  the  consul,  my  attention  has  been  directed  to  no  case  which  has 
rendered  the  vessel  liable  for  such  discharge,  where  the  complaint 
was  made  by  the  seaman  himself  without  the  knowledge  of  the  cap- 
tain, and  with  no  alternative  to  the  captain  but  to  obey  the  direction 
of  the  consul.  That  is  the  exact  situation  here,  and  I  am  of  the 
opinion  that  the  boat  should  not  be  held  responsible. 

The  libel  is  dismissed. 

^s>T0T  oUier  caaea  ue  ume  topic  A  KEY- NUMBER  in  all  Kejr>Nililibered  DlgMte  t  lodczst 
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CROSBTTON  INDEPENDENT  SCHOOL  DIST,  V.  O.  B.  LIVE  STOCJK  CO. 

(CHrcnlt  Court  of  Appeals,  WitQi  Circuit.     December  20,  1918.     Bebearlng 
Denied  February  1,  1910.) 

No.  3223. 

SoHoors  AND  School  Distkictb  «=970 — Oont&acts — VAunrrr. 

A  contract  by  a  sdiool  district  for  tbe  purchase  of  a  scbool  building  held 
Invalid,  on  the  ground  that  the  building  purchased  did  not  conform  to 
the  requirements  of  the  state  law  as  to  light,  ventilation,  and  safety,  and 
was  not  susceptible  of  changes  wbicb  would  meet  such  requirements. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Texas ;  George  W.  Jack,  Judge. 

Suit  in  equity  by  the  Crosbyton  Independent  School  District  against 
the  C.  B.  Live  Stock  Company.  Decree  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

W.  H.  Kimbrough,  R.  E.  Underwood,  and  M.  J.  R,  Jackson,  all  of 
Amarillo,  Tex.,  for  appellant. 

J.  W.  Burton,  of  Crosbyton,  Tex.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  The  C.  B.  L4ve  Stock  Company,  owning  a 
large  body  of  land  in  Crosby  county,  Tex.,  sold  it  out  in  small  tracts 
to  actual  settlers.  Through  a  subsidiary  company,  the  town  of  Crosby- 
ton was  established.  In  1909  an  independent  school  district  was  form- 
ed under  the  general  laws  of  Texas,  with  the  maximum  territory.  It 
was  impracticable,  with  the  taxable  values  and  under  the  taxing  pow- 
er of  the  district,  to  construct  a  satisfactory  school  building,  and  39 
of  the  citizens  executed  a  note  for  $10,CXX)  to  secure  {\m&  for  the 
erection  of  such  building.  It  was  the  understanding  that  the  Legis- 
lature would  be  asked  to  create,  by  special  act,  an  independent  school 
district  with  an  enlarged  area,  and  tfiat  the  district  would  discharge 
the  debt.  The  note  was  sold  to  the  C.  B.  Live  Stock  Company.  A 
building  was  constructed ;  the  construction  being  in  the  hands  of  trus- 
tees selected  by  the  signers  of  the  note.  The  $10,000  provided,  in  part 
used  for  other  school  purposes,  was  insufficient,  and  an  additional 
sum  was  borrowed  to  complete  the  building  and  meet  debts  contracted 
in  the  operation  of  the  school.  The  trustees  for  the  note  signers  made 
a  contracfwith  the  trustees  of  the  independent  school  district,  by  which 
the  latter  agreed  to  pay  (if  possible)  the  interest  on  the  $10,000  note 
as  rent  for  the  school  property.  The  lot  upon  which  the  building  was 
erected  was  furnished  by  the  C.  B.  Live  Stock  Company,  with  the 
understanding  that  it  was  to  ultimately  become  the  property  of  the 
school  district.  A  special  act  was  passed  in  1913  (Acts  33d  Leg.  c. 
20),  creating  the  independent  district,  to  include  within  its  area  about 
120  sections,  and  in  other  respects  giving  to  it  the  powers  of  a  school 
district  under  the  general  law. 

4s>For  other  cases  see  Mune  topic  *  KBT-MITMBBR  In  »U  Key-Numberad  Dlceat*  ft  Indexes 
2S4F.— 48 
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After  the  formation  of  the  district  under  the  special  act,  a  petition 
was  filed  by  the  requisite  number  of  taxpaying  citKens  for  an  dection, 
to  determine  whether  or  not  bonds  should  be  issued  to  "provide  funds 
to  be  expended  for  the  purpose  of  purchasing  a  school  building  of 
concrete  material,"  and.  "to  determine  whether  the  trustees  of  said 
district  shall  be  authorized  to  levy,  assess,  and  collect  annually"  a  tax, 
etc.  On  September  24,  1913,  the  board  passed  a  resolution  in  the  fol- 
lowing language: 

"On  motion,  the  board  ordered  an  election  to  be  held  Norember  1st,  for  tbe 
purpose  of  voting  on  tbe  issuance  of  eighteen  thousand  dollars  bonds  to  buy  the 
school  building  and  grounds.  Bonds  to  be  40-year  bonds,  witb  5  per  cent,  in- 
terest, with  the  privilege  of  redeeming  after  10  years." 

On  November  22d  an  order  was  made  to  this  effect: 

"On  motion,  it  was  ordered  tbe  election  returns  were  examined  on  tbe  scbool 
bond  Section  held  November  1, 1913,  and  found  to  l>e  47  votes  for  tbe  iasnance 
of  tbe  bonds  and  34  against  it,  witb  13  majority  in  tavor  of  the  bonds,  and 
•o  declared." 

Subsequent  to  the  election,  an  election  order  was  adopted  and  sub- 
mitted to  the  Attorney  General  as  a  part  of  the  record,  wherein  an 
election  was  ordered  to  determine  if  bonds  to  the  amount  of  $18,000 
should  be  issued  "to  provide  funds  to  be  expended  in  the  payment  of 
accounts  l^ally  contracted  in  the  purchasing  of  a  building  of  con- 
crete material,  to  be  used  as  a  public  school  building,  and  to  determine 
whether  the  trustees  of  the  district  shall  be  auAonzed  to  levy,"  etc, 
a  tax.  At  the  same  time,  and  after  the  entry  of  the  order  actually 
adopted  declaring  the  result  of  the  election,  an  order  was  prepared 
canvassing  the  return,  and  declaring  the  result  of  the  election,  and 
declaring  that  47  votes  had  been  cast  for  tbe  bonds  and  37  against, 
and  in  addition  declaring  that  47  votes  had  been  cast  for  the  tax,  and 
34  against.  It  was  certified  that  these  orders  had  been  passed  on  Sep- 
tember 12,  1913,  and  November  20,  1913,  respectively.  The  record 
thus  prepared  was  submitted  to  the  Attorney  General,  and  the  bonds 
were  approved.  On  April  8,  1914,  a  resolution  was  passed  to  the 
effect  that  all  the  bonds  be  delivered  to  the  C.  B.  Live  Stock  C«n- 
pany  as  the  purchase  price  of  the  school  building,  equipment,  and 
grounds ;  but  it  was  provided  that,  if  the  C.  B.  Live  Stodc  Company 
could  sell  the  bonds  at  par  to  the  state,  it  would  retain  of  the  proceeds 
$17,932.27  only,  and  return  the  balance  to  the  school  board.  A  con- 
tract to  the  same  effect  was  signed  by  the  parties.  The  bonds,  how- 
ever, were  sold  direct  to  the  state,  and  the  ti-easury  warrants  received 
in  payment  were  turned  over  to  the  C.  B.  Live  Stock  G)mpany. 

The  $17,932,27  was  made  up  of  the  following  items :  Note,  $10,000; 
interest,  $2,890;  note  of  August  3,  1911,  $3,991.61;  interest,  $778.66; 
insurance  premiums,  $272.  The  note  for  $3,991.61  was  given  to  cover 
items  for  material  used  in  the  construction  and  for  money  to  cover 
deficits  in  the  operating  expenses  of  the  school. 

At  the  time  the  resolution  was  adopted  by  which  the  building  was 
to  be  ptuxhased,  and  as  the  result  of  which  the  notes  wete  to  be  de- 
livered to  the  makers,  six  members  of  the  board  were  present,  three 
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of  whom  were  signers  of  the  notes,  and  another  of  whom  was  an 
employe  of  the  C.  B.  Live  Stock  Company. 

Parol  evidence  was  admitted  to  the  effect  that  the  understanding  of 
the  voters  at  the  bond  and  tax  election  was  that  the  school  building 
and  grounds  were  to  be  acquired  with  the  bonds  and  that  the  citizens 
-who  had  signed  the  notes  were  to  thereby  be  rdeased  from  their  per- 
sonal obligations. 

Appellant  contends  that,  because  of  the  personal  interest  of  mem- 
bers of  the  school  board,  the  action  by  which  the  C.  B.  Live  §tock 
Company  acquired  the  proceeds  of  the  bonds  was  void. 

Appellee  answers  that  the  action  of  the  school  board  was  in  re- 
sponse to  the  will  of  the  people ;  that  the  trustees  had,  with  reference 
to  the  issuance  of  the  bonds  and  the  purchase  of  the  building,  no  dis- 
cretion; and,  exercising  ministerial  functions  only,  their  action  was 
not  invalidated  by  the  mterests  of  memb«*s  adverse  to  the  interests 
of  the  school  district. 

To  the  answer  of  appellee,  appellant  rejoins : 

(1)  That  whatever  the  wishes  of  the  voters,  it  could  not  have  been 
the  duty,  nor  within  the  power  of  the  board,  to  issue  the  bonds  or 
purchase  the  building,  because:,  (a)  The  building  purchased  could 
not  be  legally  acquired  because  not  constructed  to  meet  the  require- 
ments of  the  law  with  reference  to  light,  ventilation  and  safety ;  (b) 
bonds  may  not  be  constitutionally  issued  by  an  independent  school  dis- 
trict to  purchase  a  building;  (c)  the  constitutional  taxing  power  had 
already  been  appropriated,  and  no  provision  could  be  made  to  provide 
for  payment  of  interest,  and  to  create  a  sinking  fund  to  discharge  the 
bonds  at  maturity ;  (d)  the  voters  did  not  vote  f pr  the  necessary  tax. 

(2)  That  no  action  could  be  taken  by  the  voters  that  would  relieve 
the  trustees  of  the  duties  imposed  upon  them  by  law,  and  render  that 
ministerial  which  is  by  law  placed  within  their  discretion. 

(la)  The  building  purchased  was  not  constructed  in  accordance  with 
the  requirements  of  the  Texas  law.  No  provision  was  made  l^  the 
bond  issue,  by  the  contract,  or  otherwise,  for  making  changes  to  meet 
the  requirements  of  the  law.  The  building  was  not  susceptible  of 
changes  which  would  meet  these  requirements,  and  there  was  nothing 
in  the  evidence  to  indicate  that  changes  of  any  kind  were  contemplated. 
My  associates  agree  with  the  conclusion  reached  that  these  facts  would 
invalidate  the  purchase  and  furnish  a  sufficient  basis  for  the  judg- 
ment hereinafter  rendered.  The  discussion  of  the  other  issues  is  an 
expression  of  the  views  of  the  writer  alone.  I  prefer  to  base  my  ac- 
tion upon  what  are  to  me  definite  and  wdl-establtshed  principles,  rather 
than  upon  a  proposition  which  is,  I  think,  connect,  but  which  has  not 
heretofore  been  announced  by  a  court. 

Appellee  insists  that,  while  a  school  board  cannot  erect  a  building 
without  complying  with  the  requirements  of  the  law,  a  defective  build- 
ing can  be  purchased.  And  it  is  said  that  inasmuch  as  there  were, 
when  the  law  was  passed  authorizing  the  purchase  of  buildings,  no 
buildings  which  complied  with  the  law,  to  apply  the  requirements  to 
purchased  buildings  would  nulUfy  the  law  authorizing  purchase.  The 
law  has  a  continumg  effect    It  applies  to  btiildings  in  being  at  the  time 
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of  the  passage  of  the  act,  and  to  buildings  to  be  thereafter  erected. 
By  the  terms  of  the  specific  act,  or  any  other  act  dealing  with  the  mat- 
ter, the  character  of  the  building  to  be  purchased  may  be  indicated. 
It  is  immaterial  which  act  was  passed  first.  The  acts  are  not  in  con- 
flict, and  to  hold  that  a  building  may  not  be  erected  unless  it  meets 
the  requirements  of  the  law,  but  that  one  may  be  purchased  without 
reference  to  the  requirements,  is  to  render  a  salutary  law  nugatory 
by  a  conclusion  not  logically  warranted. 

(lb)  Article  7,  §  3,  of  the  Constitution  of  Texas,  provides: 
"That  the  Legislature  may   authorize  an  additional   ad   Talorem   tax  to 
be    •    •    •    collected  within  all  school  districts    •     •    •    tor  the  farther 
maintenance  of  public  free  schools,  and  the  erection  and  equipment  of  school 
buildings  therein." 

It  is  contended  that  authority  to  tax  for  the  "erection  and  eqtiipment 
of  school  buildings"  does  not  include  authority  to  tax  to  purchase 
school  buildings.  The  Legislature  of  Texas  has  given  the  provision  a 
more  liberal  construction.  The  Texas  courts  appear  not  to  have  pass- 
ed upon  the  matter,  and,  since  this  case  can  be  disposed  of  upon  other 
grounds,  their  decision  will  not  be  anticipated. 

(Ic)  The  taxing  power  of  an  independent  school  district  is  limited 
by  the  Constitution  of  Texas  to  50  cents  on  the  $100.  At  the  time  the 
enlarged  district  was  established  there  was  a  vote  in  favor  of  a  tax 
of  50  cents  on  each  $100  valitation  of  taxable  property,  to  be  levied 
for  the  year  1913,  and  each  succeeding  year,  "to  supplement  the  state 
and  county  apportionment  of  said  district."  It  is  not  clear  that  a  vote 
of  the  maximum  tax  to  supplement  the  other  revenues  of  the  district 
precludes  a  subsequent  vote  appropriating  a  part  of  the  tax  to  the  ac- 
quisition of  necessary  buildings  and  equipment. 

(Id)  Under  the  Constitution  of  Texas,  municipal  bonds  caimot  be 
legally  issued,  unless  at  the  time  of  issuance  provision  is  made  by 
taxation  to  pay  interest  and  create  a  sinking  fund  to  discharge  the 
bonds  at  maturity.  Action  by  trustees  in  a  school  district  to  make 
such  provision  must  be  preceded  by  a  vote  of  the  people  in  favor  of 
the  tax. 

The  minutes  of  the  school  board  already  quoted,  providing  for  the 
bond  election,  do  not  refer  to  a  tax  election.  The  minutes  already 
quoted,  declaring  the  result  of  the  election,  make  no  reference  to  votes 
cast  for  or  against  taxation.  The  order  certified  to  the  Attorney  Gen- 
eral as  the  election  order  was  not  prepared  tmtil  after  the  election. 
The  order  certified  to  the  Attorney  General  as  declaring  the  result 
of  the  election  supplemented  the  result  primarily  declared  by  adding 
the  result  of  a  tax  election.  The  order  for  the  election  is  the  basis 
for  the  election,  and  all  subsequent  proceedings.  There  is  no  evidence, 
other  than  the  certificate,  that  the  election  order  certified  to  the  At- 
torney General  was  passed  before  the  election;  and  there  is  no  evi- 
dence, other  than  the  certificate,  that  a  tax  election  was  held  at  amy 
time.  The  verity  of  the  certificates  is  attacked  by  the  person  whd 
made  them.  Minutes  may  be  amended  to  speak  the  facts,  but  the  evi- 
dence in  this  case  rather  suggests  anxiety  to  "get  up  the  proper 
minutes  for  the  Attorney  General"  than  to  make  tBe  record  veracious. 
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Appellee  insists  that  the  question  of  whether  or  not  the  certificates 
speak  the  truth  "is  foreign  to  this  case,"  upon  the  ground  that  the 
bonds  belong  to  the  state  of  Texas,  and  their  validity  cannot  be  im- 
I>eached.  Both  parties  seem  to  acquiesce  in  the  proposition  that  ap- 
proval by  the  Attorney  General  and  purchase  by  the  state  preclude 
attacks  upon. the  bonds.  Assuming  this  to  be  true,  the  inquiry  is  not 
an  improper  one,  for  it  could  not  have  been  the  duty,  nor  within  the 
authority,  of  the  board  to  issue  bonds  to  purchase  a  building,  or  for 
any  other  purpose,  if  the  necessary  tax  was  not  authorized.  That  can- 
not be  a  ministerial  duty,  or  a  duty  of  any  character,  which  is  a  vio- 
lation of  law. 

(2)  The  effect  of  the  contract  made  by  the  school  board  with  the 
C.  B.  I^ive  Stock  Company  in  the  form  of  a  purchase  of  the  building 
and  grounds  was  to  release  (or  was  intended  and  assumed  to  release) 
three  of  the  members  voting  for  the  measure  from  personal  financial 
obligations.     Six  members  only  were  present  when  the  resolution  au- 
thorizing the  contract  was  adopted.    The  action  of  the  board  was  void, 
unless  Uie  effect  of  the  election  was  to  make  the  action  of  the  trustees 
merely  ministerial,  and  to  take  away  from  them  entirely  any  character 
of  discretion.    It  is  not  possible  to  give  the  language  of  the  law  under 
which  the  school  trustees  were  acting  a  construction  that  would  au- 
thorize or  enable  the  voters  to  relieve  the  school  board  of  the  duties 
and  obligations  thereby  imposed.    Article  2857,  Rev.  St.  Tex.  1911, 
provides  that  the  trustees  of  a  school  district  shall  have  the  power — 
"to  levy  and  collect  an  annual  ad  valorem  tax  not  to  exceed  fifty  cents  on 
the  one  hundred  dollars  valuation  of  taxable  property  of  the  district,  for  the 
maintenance  of  schools  therein,  and  a  tax  (within  the  fifty  cents)  not  to  ex- 
ceed twenty-five  cents  on  the  one  hundred  dollars  for  the  purchase  of  sites 
and  the  purchasing,  construction,  repairing  or  equipping  public  free  school 
buildings  within  the  limits  of  such  districts." 

A  number  of  provisos  or  limitations  are  traced  upon  this  power, 
among  them  being: 

"No  such  tax  shall  be  levied,  and  no  snch  bonds  issued  until  an  election 
shall  have  been  held,  wherein  a  majority  of  the  taxpaylng  voters  voting  at 
said  election  shall  have  voted  in  favor  of  the  levying  of  said  tax  and  the 
issniince  of  said  bonds,  or  both,  as  the  case  may  be:  Provided  that  the  specific 
rate  of  taxes  need  not  be  determined  in  the  election." 

The  exercise  of  the  power  of  taxation  is  in  the  trustees,  and  not  in 
the  voters.  Before  the  power  can  be  exercised  by  the  trustees,  the 
voters  must  indicate  their  willingness  that  it  be  exercised.  The  pur- 
pose of  the  law  is  to  limit  the  taxing  power  in  any  event,  and  not  to 
permit  its  exercise  without  the  concurrence  of  the  qualified  voters. 
But,  under  the  terms  of  the  law,  the  discretion  is  in  the  board.  The 
authority  which  they  are  given  by  the  law  and  the  action  of  the  voters 
need  not  be  exercised,  and,  if  exercised,  the  limit  of  the  authority  need 
not  be  reached.  Under  the  Constitution  the  total  amount  of  the  tax 
can  never  exceed  50  cents  on  the  $100,  and  the  building  tax  cannot 
exceed  25  cents  on  the  $100.  It  may  be  practicable  to  so  reduce  the 
building  tax  that  a  considerable  part  of  the  maximum  of  25  cents  may 
be  available  for  the  maintenance  of  the  schools,  or  the  conditions  may 
be  such  that  the  maximum  tax  of  50  cents  need  not  all  be  utilized 
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When,  therefore,  the  people  of  the  district  registered  their  willing- 
ness that  bonds  should  be  issued,  and  that  a  tax  should  be  levied  pro- 
viding for  their  payment  (if  they  did),  and  making  the  issuance  possible, 
this  action  did  not  take  away  from  the  trustees  the  duty  and  obliga- 
tion to  determine  whether  bonds  should  be  issued,  and  to  what  amount, 
and  whether  a  bond  tax  should  be  levied,  and  the  amotmt  required. 

Nor  did  it  take  away  the  duty  to  administer  the  property  of  the 
district  to  the  best  advantage.  There  is  nothing  m  the  language  of  the 
act  to  indicate  that  the  general  power  of  management  by  the  trustees 
is  limited  by  a  right  of  the  voters  to  name  some  specific  building  to 
be  purchased,  or  to  specify  some  particular  plan  for  the  erection  of  the 
building.  Nor  is  there  anything  in  the  act  which  would  suggest  that 
a  certain  price  must  be  paid  for  a  building,  if  one  is  to  be  purchased, 
or  that  a  building  to  be  erected  should  reach  a  certain  cost  The  vot- 
ers place  a  maximum  to  be  expended,  and  the  duty  remains  in  the 
board  to  do  the  best  possible  for  the  district,  without  exceeding  this 
maximum.  When  in  this  case  the  people  r^stered  a  willingness  to 
issue  bonds  for  a  school  building,  and  pay  taxes  to  liquidate  the  bonds, 
they  expressed  themselves  as  far  as  the  law  will  permit.  If  by  tbdr 
vote  they  undertook  to  do  more,  the  effort  was  entirely  without  effect 

It  is  argued  that  the  views  here  expressed  are  in  conflict  with  Gray- 
son County  v.  Harrell  (Tex.  Civ.  App.)  202  S.  W.  160.  This  case  in- 
volved the  duty  of  the  commissioners'  court,  when  an  issue  of  Ixmds 
was  voted  by  a  county  for  road  purposes.  The  difference  between  that 
act  and  the  one  under  consideration  is  that  the  commissioners'  court 
of  the  county  is,  with  reference  to  the  particular  matter,  without  dis- 
cretion. The  voters  of  a  county  having  voted  bonds  for  the  construc- 
tion of  roads,  the  law  specifically,  distinctly,  and  in  mandatory  lan- 
guage indicates  what  shall  be  done  by  the  commissioners'  court.  All 
of  tihe  cases  cited  to  sustain  appellee's  proposition  deal  with  laws  dis- 
tinguishable from  the  law  under  which  the  trustees  in  this  case  acted, 
by  the  fact  that,  instead  of  removing  a  limitation  upon  the  authority 
of  the  board,  the  election  imposed,  in  terms,  mandatory  duties.  There 
is,  of  course,  no  discretion  upon  the  part  of  a  governing  body,  when 
the  discretion  is,  in  terms,  taken  away  by  the  law. 

Parol  evidence  was  introduced  as  to  the  purpose  and  understand- 
ing of  the  voters.  The  people  acting  at  the  polls  (the  only  manner  in 
which  they  may  indicate  thdr  wishes  under  the  laws  of  Texas)  can 
express  themselves  only  in  the  terms  of  the  law.  No  amount  of  parol 
evidence  can  add  to  or  take  away  from  the  results  of  the  election. 
The  parol  evidence  was  specific  as  to  a  very  limited  number  only  of 
the  electors,  and  if  the  intentions  or  understanding  of  the  voters,  or 
a  majority,  were  a  material  matter,  it  would  be  properly  held  that  the 
evidence  was  insufficient.  If  the  good  fjuth  of  the  trustees  were 
properly  an  issue,  the  evidence  admitted  would  audiorize  the  conclu- 
sion that  each  of  them  believed  that  a  majority  of  the  voters  believed 
that  the  district  should  relieve  the  note  signers  of  their  liability,  and 
voted  to  accomplish  that  end.  While  it  may  he  true,  and,  indeed,  is 
doubtless  the  case,  that  in  voting  upon  the  issuance  of  bonds  the  voters 
in  the  Crosbyton  school  district  expected  and  intended  that  the  bonds 
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should  be  used  in  discharging  their  fellow  citizens  from  obligations 
which  they  had  incurred  for  the  general  benefit,  yet  this  action  on  their 
part  could  not  have  such  effect,  and  could  not  place  upon  the  school 
board  any  duty  they  did  not  theretofore  have,  and  could  not  furnish 
an  excuse  for  the  school  board  if,  acting  upon  this  assumed  authority, 
it  did  that  which  the  law  did  not  authorize. 

All  of  the  members  of  the  school  board  testify  that  at  the  time  the 
schoolhouse  was  purchased  it  did  not  have  value  equal  to  the  bonds. 
There  was,  indeed,  no  effort  made  to  determine  its  value,  and  the  sum 
agreed  upon  as  the  purchase  price  included  items  having  no  relation 
to  its  value.  The  building  was  in  had  condition,  and  has  since  been 
abandoned.  It  was  constructed  of  cement  building  blocks  made  by 
the  C.  B.  Live  Stock  Company,  and  most  of  the  lumber  and  hardware 
was  furnished  by  the  company.  The  concrete  foundation  was  not 
properly  put  in,  the  roof  was  not  properly  designed,  and  the  cement 
blodcs  do  not  appear  to  be  a  satisfactory  material.  There  is,  however, 
nothing  in  the  record  to  Indicate  that  the  C.  B.  Live  Stock  Company, 
or  any  of  the  persons  who  signed  the  note,  have  been  guilty  of  any- 
character  of  fraud  or  graft,  and  the  evidence  indicates  that  that  which 
was  done  was  by  all  the  parties  intended  to  be  for  the  common  benefit. 

At  the  election  a  number  of  the  citizens  felt  that  there  was  a  moral 
obligation  to  discharge  the  indebtedness.  Another  considerable  num- 
ber, signers  of  the  note,  not  only  recognized  this  moral  obligation,  but 
realized  that,  if  the  community  did  not  discharge  its  moral  obliga- 
tions, they  would  be  under  the  necessity  of  discharging  the  legal  obli- 
gations of  the  note.  These  considerations  in  no  sense  change  the  law. 
If  the  citizens  of  the  independent  school  district  feel  sufficiently  the 
moral  obligation  to  discharge  this  debt,  the  law  does  not  prevent  them 
from  doing  so.  School  districts,  however,  are  not  organized  for  the 
purpose  of  discharging  moral  obligations;  and  the  law  does  not  au- 
thorize all  of  the  voters  to  relieve  some  of  the  voters  of  the  conse- 
quences of  handling  in  a  way  not  authorized  by  law  the  affairs  which 
they  have  undertaken  for  the  puWic.  An  independent  school  district 
is  a  governmental  unit,  devised  by  the  state  for  locally  discharging  a 
governmental  duty.  Its  powers  are  strictly  defined  by  the  law,  and 
strictly  limited  by  the  law.  Everything  which  may  be  done  is,  in  terms, 
defined,  and  nothing  may  be  done  for  which  direct  and  express  au- 
thority is  lacking.  It  gets  all  its  authority  from  the  state  of  Texas. 
Its  taxing  power  is  not  even  within  the  control  of  the  Legislature. 

All  taxing  power  vwithin  the  state  is  immediately  and  directly  in- 
dicated by  the  Constitution.  The  limit  of  every  tax  is  defined,  and  the 
purpose  for  which  it  may  be  levied  is  specified.  The  debt-tnaking 
power  is  likewise  defined  and  limited  by  the  Constitution.  No  school 
district  has  a  right  to  make  a  debt,  except  as  the  power  is  given  by 
the  Constitution.  No  school  district  has  a  right  to  levy  a  tax,  except 
as  the  power  is  given  by  the  Constitution.  No  schocd  district  may 
make  a  debt  allowed  by  the  Constitution,  unless  provision  is  made  to 
discharge  it  by  the  tax  authorized  by  the  Constitution. 

The  district  may  incur  a  debt  only  for  a  building  and  equipment 
The  debt  which  the  appellee  has  gotten  the  benefit  of  was  incurred 
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only  in  part  for  a  building,  and  this  part  had  no  relation  to  the  value 
of  the  building.  More  than  $3,000  of  the  amount  is  interest,  at  a  rate 
not  authorized  to  be  paid  by  a  school  district,  on  otdigations  whidi 
the  school  district  had  not  incurred,  and  which  it  had  no  right  to  in- 
cur. Another  considerable  item  going  to  make  up  the  total  amount 
was  to  meet  deficiencies  in  the  current  operations  of  the  school.  The 
law  does  not  authorize  the  issuance  of  interest-bearing  bonds  to  meet 
obligations  of  this  character,  and  does  not  authorize  tiie  incurring  of 
such  obligations. 

The  proposition  is  made  that,  however  invalid  the  actiop  of  the  board 
might  otherwise  have  been,  it  was  directly  authorized  and  affirmed  by 
the  voters.  To  sustain  this  proposition,  appeals  are  made  to  the  prin- 
ciples of  law  applied  to  private  corporations.  It  is  manifest  that  if, 
by  concerted  and  unanimous  action,  the  voters  in  any  municipal  cor- 
poration could  impose  upon  themselves  obligations  which  the  law  did 
not  permit,  they  would  be  able  to  substantially  and  effectively  repeal 
all  limitations  upon  their  taxing  power  or  their  debt-making  power, 
and  all  limitations  upon  any  other  power  which  the  Legislature  or  the 
Constitution  makers  may  have  thought  proper  to  impose.  Private  cor- 
porations are  made  by  individuals  for  their  individual  ends.  When 
those  individuals  act,  they  are  bound,  even  if  they  go  further  than  they 
expected  to  go  when  they  limited  themselves  by  the  powers  given  to  the 
corporation.  They  are  the  source  of  authority,  and  the  authority  gi%en 
may  be  enlarged,  or  an  imauthorized  act  may  be  ratified.  The  voters 
of  a  school  district  are  not  the  source  of  power  of  the  district.  The 
source  of  power  is  in  all  the  people  of  Texas,  who,  through  their  Con- 
stitution and  laws,  give  a  strictly  limited  agency  to  the  voters  of  the 
district 

In  this  matter  it  is  not  even  suggested  that  liability  has  been  im- 
posed by  unanimous  action  of  the  persons  affected.  Of  the  persons 
who  voted,  37  voted  against  the  levy  of  the  tax  (if  a  vote  was  had  upon 
that  proposition)  and  34  voted  against  the  issuance  of  the- bonds.  The 
majority  of  13  in  favor  of  the  bonds  was  not  equal  in  number  to 
the  persons  who  had  an  immediate  and  direct  interest  in  their  issuance, 
and  the  evidence  is  that  many  of  these  interested  persons  were  active 
in  their  efforts  to  carry  the  election.  It  is  not  shown  that  a  majority 
of  the  disinterested  voters  favored  the  bond  issue.  But,  if  all  the 
voters  had  voted  in  favor  of  the  bond  issue  and  the  taxation,  there 
would  still  be  many  interested  persons  affected  by  the  taxation  and 
the  bonds  who  cannot  be  said  to  have  given  their  concurrence.  The 
tax  to  be  levied  was  made  applicable  to  120  sections  of  land,  tc^etfaer 
with  all  personal  property  within  that  area.  The  area  to  be  affected 
was  nearly  five  times  as  large  as  is  ordinarily  thought  proper  to  put 
within  a  school  district.  It  is  more  than  probable  that  many  taxpayers 
within  the  district  were  without  a  right  to  vote.  It  is  very  probable 
that  the  owners  of  much  of  the  property  resided  outside  of  the  dis- 
trict. The  women  within  the  district,  greatly  interested  in  the  pros- 
perity of  the  schools,  had  nothing  to  say  about  whether  or  not  a  use- 
less piece  of  proper^  should  be  purchased.    The  children  of  the  dis- 
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trict,  more  interested  than  any  one  else,  were  ivithout  a  voice  in  the 
decision  that  would  affect  their  own  children. 

The  testimony  is  to  the  effect  that  within  the  town  of  Crosbyton 
there  were  800  or  900  people.  If  the  insistence  of  the  appellee  is  to  be 
effective,  47  of  the  number  are  to  bind  all  of  the  800  or  900,  and  all 
that  are  to  follow  them  for  40  years,  although  many  of  the  47  are 
adversely  interested  to  the  general  good.  It  is  indeed  true  that  this 
small  minority  may,  to  the  extent  authorized  by  law,  speak  for  all  the 
citizens.  They  can  remove  one  of  the  limitations  imposed  upon  the 
board.  But  the  power  which  they  exercise  is  not  inherent.  It  does  not 
come  from  the  school  district,  but  from  the  Constitution,  made  by  all 
the  people  of  Texas,  and  the  laws  made  by  the  representatives  of  all 
the  people.  This  minority,  being  a  majority  of  the  taxpaying  citizens, 
may,  with  reference  to  the  bonding  and  taxing  power,  do  all  that  may 
be  done  by  unanimous  action.  But  neither  a  minority,  nor  a  majority, 
nor  all  the  people  of  the  district,  can  change  the  laws  of  Texas — sub- 
stitute a  new  plan  for  effecting  the  education  of  the  children  of  the 
state,  or  in  any  degree  increase  the  powers  or  diminish  the  duties  of 
the  trustees  selected  in  accordance  with  law  to  represent,  not  alone 
the  district,  but  all  the  state. 

The  school  board  was  charged  with  the  duty  of  determining  how 
the  $18,000  in  bonds  voted  by  the  majority  of  the  taxpayers  should 
be  expended.  It  was  the  duty  of  those  of  the  members  of  the  board 
who  had  interests  adverse  to  the  district  to  abstain  from  voting ;  and, 
there  not  being  a  quorum  of  persons  who  could  exercise  the  free, 
independent,  unbiased  judgment  which  the  law  requires,  it  was  not 
possible  for  this  particular  board  to  make  the  contract  which  they  un- 
dertook to  make  with  the  C.  B.  Uve  Stock  Company.  Effortf  upon 
the  part  of  dty  and  county  officials  to  deal  with  themselves  aie  de- 
nounced by  the  penal  statutes  of  Texas.  While  the  penal  provision  is 
not  specifically  applicable  to  school  trustees,  the  absence  of  the  penalty 
does  not  prevent  the  inherent  illegal  character  of  the  transaction.  It 
is  not  necessary  to  determine  whether  such  a  transaction  is  void,  or 
merely  one  which  may  be  voided.  It  is  fundamentally  and  definitely 
opposed  to  public  policy,  and  should,  perhaps,  be  looked  upon  as  hav- 
ing no  character  or  standing — as  being  void.  But,  if  the  contract  is 
merely  voidable,  the  result  is  the  same.  This  is,  in  effect,  a  direct  ac 
tion  to  set  aside  the  transaction  and  restore  the  parties  to  the  status 
which  they  had  prior  to  the  illega.1  contract. 

For  the  respective  reasons  indicated,  the  contract  with  the  C.  B. 
Live  Stock  Company  is  held  invalid,  and  judgment  is  reversed  and 
the  cause  remanded,  with  directions  that  judgment  be  rendered  for  the 
Crosbjrton  independent  school  district  against  that  company  for  the 
amount  sued  for,  with  interest  and  costs. 

Reversed  and  remanded. 
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THE  KANAWHA. 

THE  CAMINO. 

(OlTcalt  Conrt  of  Appeals,  Second  Clrcnlt     NoTember  IS,  1A1&.) 

Na  24. 

1.  SAI.TAOK  «=»38 — BlORT  TTNDBB  CHABTEB  PABTT. 

ProTlslong  of  a  charter  of  a  vessel  held  to  make  a  cliartei«r  a  Joint  ad- 
venturer wHh  the  owner  In  any  salvage  service  undertaken  by  the  master, 
and  to  require  the  charterer  to  pay  for  ooal  and  charter  hli«  while  it 
was  being  rendered. 

2.  SAI.VA0E  9=351 — ^AwABoe — ^Atpbai. 

The  appellate  court  can  reduce  or  increase  salvage  awards  of  the  trial 
court ;  but,  as  they  are  matters  of  discretion,  practice  Is  not  to  Interfere 
when  trial  judge  has  correctly  found  facts,  even  If  the  appellate  court  dis- 
agrees with  lilm  as  to  amount,  unless  it  be  sudi  as  to  Indicate  abuse  of 
discretion. 

3.  Sax.  V  A  OB  4=>26 — Aicount  AwAsnEn— Exfknbbs. 

Expenses  may  be  included  in  a  salvage  award,  or  added  to  the  award, 
as  the  court  sees  fit;  these  being  matters  of  discretion,  d^iending  upon 
the  circumstances  of  eadi  case. 

4.  Salvage  4=>26 — Auount  Awabded — Bxpxnsbs. 

Where,  under  the  charter  party,  the  charterer  was  a  Joint  adventoier 
with  the  owner  in  any  salvage  service  undertaken  by  the  master,  and 
bound  to  pay  for  coal  and  charter  hire  while  It  was  being  rendered,  Keid, 
that  the  cost  of  the  time  employed  in  the  salvage  service  was  an  expense, 
the  same  as  the  coal,  and,  being  a  direct  ezi>ense  to  the  charterer,  should 
be  added  to  the  salvage  award,  as  was  the  expense  fOr  ooaL 
6.  Salvage  <3=>26 — Amount  Awarded — ExpENSEa 

A  charterer  of  a  vessel,  which  performed  salvage  service,  held  not  en- 
titled to  recover  the  cost  of  feeding  a  cargo  of  horses  during  the  time 
they  were  awaiting  the  arrival  of  the  vessel  which  was  to  tran^tort  tbem; 
such  expense  being  too  remote. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Libel  by  Furness,  Withy  &  Co.,  Limited,  owner,  and  R.  Laurence 
Smith,  Incorporated,  charterer,  of  the  steamship  Kanawha,  against  the 
steamship  Camino,  her  cargo  and  freight,  claimed  by  the  Western 
Steam  Navigation  Company.  From  the  decree,  libelants  appeal.  Re- 
manded, with  instructions  to  modify  the  decree. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (D.  Roger  Englar 
and  T.  Catesby  Jones,  both  of  New  York  City,  of  cotmsd),  for  appel- 
lant Furness,  Withy  &  Co.,  Limited. 

Austin,  McLanahan  &  Merritt,  of  New  York  City  (Willard  U.  Tay- 
lor and  Alfred  H.  Strickland,  both  of  New  York  City,  of  counsel),  for 
appellant  R,  Laurence  Smith,  Inc. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (J.  Parker  Kirlin  and 
Mark  W.  Maclay,  Jr.,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  January  14,  1915,  about  4  p.  m.,  the  Amer- 
ican steamer  Camino,  built  of  steel,  bound  with  cargo  to  Rotterdam  as 
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a  Belgian  relief  ship,  met  a  violent  storm,  which  disabled  her  rudder 
and  put  her  entirely  out  of  control.  The  port  side  of  the  forward  end 
of  her  amidships  house  was  smashed,  and  a  strongback  running  fore 
and  aft  on  top  of  the  tarpaulins  on  each  hatch,  No.  1  and  No.  2,  was 
carried  away,  but  the  cargo  was  substantially  undamaged,  and  the 
steamer  was  thereafter  sound  and  water-tight,  except  for  one  or  two 
slight  leaks  in  the  forward  peak. 

January  15,  about  noon,  the  steamer  Ocean  Monarch  hove  in  sight, 
and  the  Camino  hoisted  her  flag  upside  down  as  a  signal  of  distress. 
January  16  the  Ocean  Monarch,  which  had  no  towing  hawser,  took  on 
board  the  Camino's  manilla  hawser,  120  fathoms  long,  which  parted  at 
the  middle  after  towing  about  15  minutes.  The  Ocean  Monarch  stayed 
by  and  subsequently  signaled  that  she  would  proceed  on  her  voyage 
unless  the  master  and  crew  would  abandon  the  Camino,  but  at  the  re- 
quest of  the  master  of  the  Camino  continued  to  stand  by  until  the  next 
morning.  In  the  meantime  the  Camino  had  got  into  wireless  communi- 
cation with  the  British  steamer  Kanawha,  bound  in  ballast  to  New 
York,  which  promised  to  come  to  her  aid.  The  Ocean  Monarch  pro- 
ceeded on  her  voyage. 

January  17,  about  6  a.  m.,  the  Kanawha  arrived.  She  was  owned 
by  the  libelant  Fumess,  Withy  &  Co.,  lyimited,  and  was  chartered  to 
the  libelant  R.  Laurence  Smith,  Incorporated.  She  was  the  second 
vessel  to  come  to  the  relief  of  the  Camino,  and  stood  by  through  the 
whole  proceeding.  Her  master  undertook  to  tow  the  Camino  to  Hali- 
fax, about  385  miles  northwest  of  the  point  at  which  he  picked  her  up. 
The  great  difficulty  of  towing  was  that  the  Camino  was  deep  in  the 
water,  whereas  the  Kanawha  was  very  high  out  of  the  water,  and  so 
was  blown  further  to  leeward  and  unable  to  keep  in'  line.  This  gave 
a  bad  lead  of  the  hawser  and  great  strain  on  it.  After  two  attempts, 
the  master  of  the  Kanawha  succeeded  in  passing  her  own  4-inch  steel 
hawser  to  the  Camino;  but  it  parted  immediately  and  seems  to  have 
been  in  bad  condition. 

January  18  the  Kanawha  took  on  board  the  Camino's  12-inch  manilla 
hawser,  which  parted  in  a  very  short  time. 

January  19  tiie  small  steamer  Lady  Laurier,  belonging  to  the  Do- 
minion of  Canada,  arrived  and  passed  a  hawser  to  the  Camino's  stern, 
so  that  she  could  act  as  a  rudder.  After  the  Kanawha  had  towed  for 
eight  hours,  the  hawser  parted  again. 

•  January  20  the  United  States  revenue  cutter  Androscoggin,  a  small 
steamer,  arrived  and  passed  her  hawser  to  the  Kanawha,  which  was 
taken  aboard  the  Camino  and  parted  on  the  21st  at  1  p.  m. 

January  21,  at  5  p.  m.,  the  Androscoggin  took  the  Camino  in  tow 
until  January  23  at  8  p.  m.  when  she  left  on  account  of  the  weather, 
and  the  Camino  drifted. 

January  24  the  Kanawha  towed  from  9 :20  p.  m.  to  9  a.  m.  of  Jan- 
uary 25,  when  the  hawser  parted.  The  Lady  Laurier  then  towed  im- 
til  4  p.  m.  when  the  hawser  parted.  The  Camino  anchored  about  six  or 
seven  miles  from  the  entrance  to  Halifax  harbor.  On  the  morning  of 
January  26  the  Camino  was  towed  into  the  harbor  by  several  tugs. 

Hie  weather  was  very  bad  on  January  17,  and  also  on  the  night  of 
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the  24th ;  the  Camino's  boilers  being  out  of  commission  for  five  hours 
on  that  day.  The  rest  of  the  time  Sie  weather  was  tnoderate.  There 
was  no  great  danger  to  the  Camino,  and  very  little  to  the  Kanawha. 
The.  master  of  the  Kanawha  rendered  the  services  promptly  and  skill- 
fully, and  the  officers  and  crew  performed  them  heartily,  with  some 
danger  and  a  good  deal  of  exposure.- 

The  foregoing  is  an  outline  of  the  services  rendered  by  all  the  ves- 
sels, omitting  many  details.  All  the  salvors  seem  to  have  been  neces- 
sary, to  the  result.  The  Ocean  Monarch  and  the  tugs  have  been  paid, 
either  in  pursuance  of  a  judgment  of  the  court  in  Nova  Scotia  or  by 
compromise,  to  an  aggr^^te  sum  of  $4,650.  The  Lady  Laurier  and 
Androscoggin  being  government  property,  no  claim  was  made  for  their 
services,  and  what  they  did  is  to  be  considered  only  for  the  purpose  of 
6xing  the  value  of  the  entire  service. 

The  District  Judge  found  $34,650  to  be  the  proper  ccnnpensation  for 
the  whole  service;  the  unpaid  balance  of  $30,000  to  be  apportioned, 
$9,000  to  the  Androscoggin,  $3,000  to  the  Lady  Laurier,  and  $18,000 
to  the  Kanawha,  $4,500  thereof  to  go  to  the  master  and  crew. 

[1]  The  charter  of  the  Kanawha  was  not  a  demise,  and  it  contained 
the  following  articles : 

"2.  That  tbe  charterers  shall  provide  and  pay  for  all  tbe  ooals  except  as 
otherwise  agreed.    •    *    • 

"IS.  That  In  tbe  event  of  tbe  loss  of  time  from  deficiency  of  men  or  storn^ 
fire,  breakdown,  or  damages  to  bull,  madilnery,  or  equipment,  groondlng,  de- 
tention by  average  accidents  to  ship  or  cargo,  dry-docking  for  tbe  purpose  of 
examination  or  painting  bottom,  or  by  any  other  cause  preventing  tbe  fall 
working  of  the  vessel,  tbe  payment  of  hire  shall  cease  for  tbe  time  thereby 
lost ;  and  If  upon  tbe  voyage  the  speed  be  reduced  by  defect  in  or  breakdown 
of  any  part  of  ber  hull,  machinery,  or  equipment,  tbe  time  so  lost,  and  tbe 
cost  of  any  extra  coal  consumed  in  consequence  tbereof,  and  all  extra  ex- 
penses shall  be  deducted  from  tbe  hire.     •     •    • 

"19.  That  all  derelicts  and  salvage  shall  be  for  owners'  and  charterers' 
equal  benefit,  after  deducting  owners'  and  charterers'  expoises  and  crew's 
proportion.    •    •    • 

"31.  Except  for  loss  of  time  arising  as  provided  in  article  15,  hire  stiall  con- 
tinue hereunder  notwithstanding  any  detention  of  said  vessel  by  reason  of 
restraints  of  princes,  rulers  or  jfec^lea,  tbe  act  of  Ood,  enemies,  fire,  or  any 
other  cause  whatsoever." 

The  effect  of  these  provisions  was  to  make  the  charterer  a  joint  ad- 
venturer in  any  salvage  service  undertaken  by  the  master  of  the  Kana- 
wha, and  bound  to  pay  for  coal  and  charter  hire  while  it  was  being 
rendered.  The  District  Judge  held  that  both  these  items  were  ex- 
penses which  the  charterer  was  entitled  to  recover,  but  awarded  the 
value  of  the  coal  to  it  in  addition  to  the  salvage  award,  while  he  de- 
ducted the  charter  hire  from  the  award. 

[2-4]  There  can  be  no  doubt  whatever  of  our  right  either  to  reduce 
or  increase  salvage  awards  of  the  District  Court;  but,  as  they  are 
matters  of  discretion,  our  practice  has  been  not  to  do  so  when  the 
District  Judge  has  correctly  found  the  facts,  even  if  we  disagree  with 
him  as  to  the  junount,  unless  it  be  such  as  to  indicate  an  abuse  of  dis- 
cretion.   We  cannot  say  so  in  this  case. 
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Xbe  value  of  the  Gamlno,  deducting  the  cost  ot  repairs  at  HaltCaz, 

$25,823.46,  was $289,376.54 

Of  the  cargo ' 248,492.00 

Aggregating $537,858.54 

The  value  of  the  Kanawha  was  $250,000. 

The  parties  have  recognized  the  right  of  the  charterer  to  intervene 
as  a  party  pro  interesse  suo,  and  the  court  has  allowed  it  a  recovery  for 
the  coal  and  charter  hire.  Expenses  may  be  included  in  the  award  or 
added  to  the  award,  as  the  court  sees  fit.  These  are  all  matters  of  dis- 
cretion, depending  upon  the  circumstances  of  each  case.  In  this  par- 
ticular case  the  EHstrict  Judge  allowed  both  the  cost  of  the  coal  and  the 
cost  of  the  time  employed  in  the  service.  We  see  no  difference  between 
ihtm.  Both  were  expenses  which  would  not  have  been  incurred,  but 
for  the  delay  of  10  days  occupied  in  performing  the  salvage  services. 
Therefore  in  this  particular  case,  while  adopting  the  items  and  amounts 
as  found  by  the  District  Judge,  we  will  allow  the  item  of  charter  hire 
as  a  direct  expense,  like  thp  item  of  coal  payable  to  the  charterer,  and 
add  it  to,  instead  of  deducting  it  from,  the  salvage  award. 

Let  the  decree  be  as  follows : 

Salvage $18,000.00 

Owner's  expenses  1,060.47 

Charterer's  expenses  7,257.35 

Costs 379.45 

Total $27,507.27 

Deducting  fnmi  this  amount — 

For  the  master  and  the  crew $4,600.00 

For  the  owner's  expenses 1,960.47  ' 

For  the  charterer's  expenses 7,257.36 

Vot  costs    379.45 

14y007.27 

The  balance  of..... $13,500.00 

— to  be  equally  divided  between  the  owner  and  the  charterer. 

[6]  The  cliarterer  also  claimed  to  be  entitled  to  recover  $6,600,  the 
cost  of  feeding  a  cargo  of  horses  for  10  days  awaiting  the  arrivjJ  of 
the  Kanawha,  to  be  transported  to  Bordeaux.  The  District  Judge  re- 
garded this  as  too  remote,  and  we  think  he  wisely  exercised  his  discre- 
tion in  rejecting  it.  If  it  were  a  real  loss  to  the  charterer,  it  was  not 
such  a  direct  contribution  by  it  to  the  salvage  operation  as  required  it 
to  be  treated  as  a  recoverable  expense. 

The  cause  is  remanded  to  the  court  below,  with  instructions  to  modi- 
fy the  decree  in  accordance  herewith ;  costs  of  this  court  to  the  appel- 
lants. 


Digitized  by 


Google 


766  254  rSDBBAL  BBPOBTEB 

THB  M.  MOBAN. 

THE  OOLSSBAnm, 

(ClraAt  Coxat  of  Appeals,  Second  Circuit    NoTcmber  IS,  191&) 

Nos.  52,  53. 

1.  GoixisioiT  *=»107 — Starboard  Hand  Rulx — Speciai,  Cibcuvstances. 

The  starboard  hand  rale  does  not  apply  to  a  steamer  backing  oat  of  a 
slip  before  she  gets  on  her  definite  course;  but  the  special  drcumstance 
rule  (article  27  [Comp.  St  {  7901])  applies  to  steamers  manenTering  to 
get  on  tbetr  course. 

2.  Collision  «=»102 — Rivsas— Fault  or  Both  VmsocLS. 

Where  a  tug,  backing  from  a  slip  between  piers  in  the  North  River, 
came  into  colllsioa  with  the  port  side  of  a  tug  bound  down  the  rlvw, 
held,  that  both  were  at  ftiult  and  that  the  damage  should  be  divided; 
the  tug  proceeding  down  the  river  being  at  fault  for  coming  at  a  high 
speed  close  in  to  the  ends  of  the  piers,  etc.,  and  the  tug  backing  oat  be- 
ing at  fault  for  failure  to  blow  the  usual  slip  whistle,  etc. 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Libel  by  Thomas  Tracy  against  the  steam  tug  M.  Moran,  her  en- 
gines, etc.,  claimed  by  the  Moran  Towing  &  Transportation  Com- 
pany, together  with  a  libel  by  the  Moran  Towing  &  Transportation 
Company  ag^nst  the  steam  tug  Coleraine,  her  engines,  etc.,  claimed 
by  Thomas  Tracy.  From  a  decree  for  the  libelant  in  the  first  cause, 
and  for  the  claimant  in  the  latter  (238  Fed.  636),  the  claimant  in  the 
first  cause  and  libelant  in  the  second  appeals.  Reversed  and  remand- 
ed, with  directions. 

Park  &  Mattison,  of  New  York  City  (Samuel  Park,  of  New  York 
City,  of  counsel),  for  appellant. 

Foley  &  Martin,  of  New  York  City  (William  J.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  die 
District  Court  of  the  United  States  for  the  Eastern  District  of  New 
York"in  favor  of  the  owner  of  the  tug  Coleraine  against  the  steam 
tug  M,  Moran  and  dismissing  the  cross-libel  of  the  owner  of  the  M. 
Moran. 

August  29,  1915,  on  a  dark  night,  good  for  seeing  lights,  at  about 
1 :30  a.  m'.  the  tide  being  ebb  along  the  piers  and  flood  in  tht  middle 
of  the  river,  the  tug  Moran,  backing  out  from  the  slip  between  the 
piers  at  the  foot  of  Ninety-Fifth  and  Ninety-Sixth  streets,  North 
River,  came  into  collision  with  the  port  side  of  the  tug  Coleraine, 
bound  down  the  river  to  Fiftieth  street,  injuring  her  so  that  she 
was  beached  near  Ninety-First  street. 

[1]  The  District  Judge  fell  into  the  same  error  as  to  the  sailing 
and  steering  rules  in  this  case  as  he  did  in  the  case  of  Flannery  v. 
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"Tug  Bouker  No.  2,  254  Fed.  579,  —  CCA.  — ,  our  opinion  in 
which  is  handed  down  herewith.    He  said: 

"The  Moran  had  the  Coleraine  oo  her  starboard  hand,  and,  as  the  collision 
mttst  hare  occnrred  some  distance  oatslde  the  piers,  the  failure  of  the  look- 
out and  the  neglect  to  give  whistle  signals  would  furtber  flx  liability  upon  the 
Moran." 

The  Starboard  hand  rule  does  not  apply  to  a  steamer  backing  before 
she  gets  on  her  definite  course.  The  special  circumstance  rule  (ar- 
ticle 27,  Act  June  7,  1897,  30  Stat,  102,  c.  4  [Comp,  St.  §  7901])  ap- 
plies to  steamers  maneuvering  to  get  on  their  definite  courses.  The 
Servia  and  Noordland,  149  U.  S.  144,  156,  13  Sup.  Ct.  877,  37  L. 
Ed.  681 ;  our  own  decisions  in  the  The  John  Rugge,  234  Fed.  861,  148 
C.  C.  A.  459,  and  The  WiUiam  A.  Jamison,  241  Fed.  950,  154  C  C 
A.  586.  The  decisions  of  this  court,  on  which  the  District  Judge  re- 
lied—The Reliable,  183  Fed.  116,  105  C  C  A.  406,  and  The  Columbia, 
205  Fed.  898,  124  C  C.  A,  230--were  cases  of  steamers  going  ahead ; 
the  former  falling  within  the  reasoning  of  The  Breakwater,  155  U. 
S.  252,  263,  264,  15  Sup.  Ct.  99,  39  L.  Ed.  139,  and  the  latter  being 
decided  on  its  special  circumstances. 

[2]  The  District  Judge  also  found  the  Moran  at  fault  for  not 
blowing  the  usual  slip  whistle  and  for  not  having  a  lookout.  Upon 
the  first  point  we  agree  with  him,  but  think  the  second  immaterial, 
because  in  the  view  we  take  of  the  situation  the  absence  of  a  lookout 
did  not  contribute  to  the  collision.  If  it  were  a  fault,  the  Coleraine 
was  as  much  to  blame  as  the  Moran,  because  her  lookout  was  sitting 
on  the  bitts  forward  with  his  back  to  New  York,  smoking  a  cigarette, 
and  did  not  see  the  Moran  until  the  Coleraine  blew  her  whistle,  when 
he  looked  around. 

We  are  quite  satisfied  that  when  the  vessels  first  saw  each  other  the 
Moran  was  backing  slowly,  with  her  stem  to  port,  clearing  the  end 
of  the  covered  pier  at  the  foot  of  Ninety-Sixth  street.  The  Cole- 
raine blew  one  whistle  and  an  alarm,  rang  an  extra  jingle,  because  as 
her  master  said,  there  was  no  time  to  reverse,  and  hard-aported, 
while  the  Moran  immediately  went  full  speed  ahead,  yet  the  vessels 
came  together.  This  convinces  us  that  the  collision  was  unavoidable 
when  the  vessels  first  began  to  navigate  with  reference  to  each  other 
and  must  have  happened  close  to  the  pierhead.  The  IXstrict  Judge 
made  no  finding  as  to  the  location. 

The  Coleraine  was  at  fault  for  coming  down  the  river  at  high 
speed  close  in  to  the  ends  of  the  piers  between  Ninety-Fifth  and 
Ninety-Seventh  streets.  If  we  were  to  adopt  the  account  of  her  wit- 
nesses that  the  collision  took  place  some  300  feet  out  in  the  river, 
she  would  have  been  clearly  at  fault,  because  she  could  have  easily 
avoided  the  Moran  by  porting  with  her  steam  steering  gear. 

The  decree  is  reversed,  with  costs,  and  the  cause  remanded  to  the 
EHstrict  Court,  with  instructions  to  enter  the  usual  decree  for  half 
damages. 
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GHAPIIAN  ▼.  HUNT. 
(Oircnlt  Ooiut  of  Appeals,  Second  Olrcult.   Novonber  IS,  191&I 

No.  39. 

1.  Bankbuptot  fi=»iei(2) — Phefebences — Tbarsfeb. 

Wbere  a  corporation,  solvent  at  the  time  a  stodcholder  and  director 
severed  his  connection,  agreed  to  assign  outstanding  accounts  reoelvalde 
to  secure  him  against  loss  by  virtue  of  his  accommodation  indorsement  of 
notes  of  the  corporation,  held,  though  the  corporation  became  insolvent 
nearly  a  year  later,  and  the  holder  and  aoeommodatlon  Indorser,  when 
the  agreement  was  performed,  bad  reasonable  cause  to  believe  the  cor- 
poration insolvent,  the  agreement  was  not  invalid,  nor  was  the  perform- 
ance of  it  obnoxious  to  the  Bankruptcy  Act 

2.  Bankbuptot  «3>161(2) — PBErEBSNCEs — ^What  ajuc 

Where  a  corporation,  while  solvent,  agreed  to  protect  a  stockbolder,  who 
severed  his  connection  therewith,  against  loss  by  virtue  of  bis  accommoda- 
'  tlon  indorsement  of  corporate  notes,  by  assigning  accounts  to  blm  and  to 
execute  further  papers  for  that  purpose,  and  corporation,  after  it  became 
insolvent  and  within  a  month  of  bankruptcy,  paid  notes,  so  indorsed,  with 
funds  largely  advanced  by  the  indorser,  and  deposited  new  acconnts  as 
security,  held,  the  transaction  must  be  deemed  a  consimunation  of  the 
earlier  agreement,  and  not  an  independent  transaction,  open  to  attack 
under  Bankruptcy  Act,  g{  00,  67  (Comp.  St  {{  9614,  9661),  as  preferential, 
or  as  working  fraud  on  creditors. 

Appeal  from  the  IMstrict  Court  of  the  United  States  for  the  North- 
em  EHstrict  of  New  York. 

Suit  by  George  D.  Chapman,  as  trustee  in  bankruptcy  of  the  Syra- 
cuse Candy  Works,  Incorporated,  against  Edward  A.  Hunt  From  a 
decree  for  complainant  (248  Fed.  160),  defendant  appeals.  Reversed 
and  remanded,  with  directions. 

Levi  S.  Chapman,  of  Syracuse,  N.  Y.  (Chapman,  Newell  &  Crane;, 
of  Syracuse,  N.  Y.,  of  counsel),  for  appellant. 
Lee  &  Brewster,  of  Syracuse,  N.  Y.,  for  appellee. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge,  George  D,  Chapman,  trustee  in  bank- 
ruptcy of  the  Syracuse  Candy  Works,  Incorporated,  filed  a  bill  in 
equity  against  Edward  A.  Hunt,  praying  that  he  be  decreed  to  hold 
in  trust  for  the  complainant  certain  moneys  collected  by  him  upon 
accounts  receivable  assigned  to  him  bv  the  Candy  Works. 

January  13,  1915,  Hunt,  who  had  been  an  incorporator,  director, 
and  stockholder  of  the  Candy  Worics,  ceased  all  connection  therewith 
and  was  given  a  written  agreement  with  the  Candy  Works,  which  was 
then  entirely  solvent  as  follows: 

The  Candy  Works  assigned  to  Hunt  good  outstandii^;  accounts 
receivable  to  the  amount  of  $6,000  to  secure  Hunt  against  loss  by 
virtue  of  his  accommodation  indorsement  of  its  notes  held  by  the  City 
Bank  of  Syracuse  for  $9,100  and  any  renewals  thereof.  It  was  fur- 
ther agreed  that  this  should  be  a  continuing  collateral  security,  and 

that  to  such  end  the  treasurer  of  the  Candy  Works  should  collect  tiie 

■  —  ■ 
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assigned  accounts  for  Hunt  and  turn  aver  the  proceeds  to  the  Candy 
Works  for  use  in  its  business,  upon  assigning  to  Hunt  an  equal  amount 
of  new  accounts,  so  that  he  should  always  be  secured  in  the  sum  of 
$6,000.  A  list  6i  assigned  accounts  was  to  be  furnished  him  monthly, 
stamped  as  follows: 

"For  value  received  the  undersigned,  Syracuse  Candy  Works,  Incorporated, 
does  hereby  sell,  assign,  and  transfer  the  wltbln  mentioned  accounts  to  £id- 
ward  A.  Hunt  In  accordance  with  the  terms  and  conditions  of  our  agreement 
with  said  Hunt,  bearing  date  January  13,  1915. 

"Syracuse  Candy  Works,  Inc., 

"By  G.  F.  Rowe,  Presld«it 

"Tbelma  M.  Smith,  Treasurer." 

The  Candy  Works  finally  covenanted  for  additional  assurance  as 
follows : 

"We  do  also  agree  that  we  will  execute  any  other  or  further  papers  or 
agreements  that  may  be  necessary  to  carry  this  assignment  or  the  assignments 
of  any  other  accounts  substituted  for  these  accounts  or  substituted  for  any 
accounts  that  may  be  substituted  for  these  accounts." 

TJiis  agreement  was  carried  out  until  April  16,  1916,  when  Hunt 
was  given  a  list  of  accounts  receivable  aggregating  $3,369.74. 

[1]  The  Candy  Works  had  been  insolvent  since  Etecember,  1915, 
and  both  Hunt  and  the  City  Bank  had  reasonable  cause  to  believe  it 
to  be  so  throughout  the  month  of  April,  1916.  This,  however,  did 
not  make  the  agreement  of  January  13,  1915,  invalid,  or  the  perform- 
ance of  it  by  the  Candy  Works  obnoxious  to  the  requirements  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544).  Sexton  v. 
Kessler,  225  U.  S.  90,  32  Sup.  Ct.  657,  56  L.  Ed.  995.  And  so  the 
District  Judge  held. 

[2]  April  18,  1916,  when  only  one  of  the  Candy  Works'  notes  held 
by  the  City  Bank  was  due,  an  arrangement  was  made  between  it, 
Hunt,  and  the  Candy  Works  that  ?11  the  notes  should  be  taken  up. 
To  this  end  Hunt  gave  the  Candy  Works  his  check  for  $8,600,  with 
which  funds  and  others  in  the  hands  of  the  Candy  Works  all  the 
outstanding  notes  indorsed  by  Hunt,  then  aggregating  $9,100,  were 
taken  up;  the  Candy  Works  giving  Hunt  its  own  demand  note  for 
$8,600,  and  under  a  written  agreement  of  that  date  assigning  to  him 
accounts  theretofore  assigned  to  the  amount  of  $1,003.56  under  the 
agreement  of  January  13,  1915,  together  with  new  accounts  amount- 
to  $1,998.62,  or  $3,002.18  in  all,  as  collateral  securitv  for  its  demand 
note  to  him  of  $8,600. 

May  13,  1916,  an  involuntary  petition  in  bankruptcy  was  filed 
against  the  Candy  Works  and  an  adjudication  followed.  The  District 
Judge  held  that  the  transaction  of  April  18,  1916,  was  an  entirely  new 
and  independent  one,  constituting  a  transfer  within  four  months  of 
the  filing  of  the  petition  to  Hunt,  a  creditor  by  virtue  of  his  indorse- 
ment, who  knew  the  Candy  Works  was  insolvent,  voidable  by  the  trus- 
tee as  a  preference  under  section  60b  (Comp.  St.  §  9644),  and  also 
void  as  a  fraud  upon  creditors  under  section  67e  of  the  Bankruptcy 
Act  (Comp.  St.  §■  9651).  We  cannot  so  regard  it.  It  was,  indeed, 
a  new  writing  of  a  new  date,  but  more  in  pursuance  of  the  Candy 
Works'  covenant  of  further  assurance  than  as  a  new  and  independ- 
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ent  contract.  Hunt,  because  of  his  liability  as  indorser,  took  up  tht 
Candy  Works'  notes,  not  directly  from  the  bank,  but  to  the  extent  of 
$8,600  through  the  Candy  Works.  Its  demand  note  to  him  for  $8,- 
600  was  only  the  measure  and  evidence  of  the  loss  'he  sustained  1^ 
virtue  of  his  accommodation  indorsements.  The  security  he  received 
was  the  same  as  he  had  been  entitled  to  since  January  13,  1915.  He 
could  perfectly  well  have  acted  without  any  further  writing  at  all 
and  we  think  he  should  not  be  deprived  of  his  security  because  of 
this  wholly  unnecessary  circuity  of  action.  The  writing  should  be 
read  in  the  light  of  the  foregoing  history  and  of  all  the  circumstances. 
The  intention  of  the  parties  is  to  be  discovered.  It  cannot  be  sup- 
posed that  they  intended  to  make  any  substantial  change  in  their  re- 
lations. 

THe  decree  of  the  EH  strict  Court  must  be  modified  in  the  following 
respects:  Hunt  is  entitled  to  retain  the  proceeds  of  all  the  accounts 
assigned  to  him  under  the  writing  of  April  18,  1916,  which  he  has  re- 
ceived, and  to  recover  from  the  trustee  the  proceeds  of  such  accounts 
as  he  has  not  received,  which  can  be  traced  into  the  funds  in  the  hands 
of  the  trustee,  and,  when  these  amounts  have  been  ascertained,  to 
be  permitted  to  file  his  claim  for  the  balance  due  him. 

The  decree  is  reversed,  and  the  cause  is  remanded  to  the  District 
Court,  with  instructions  to  enter  a  decree  in  accordance  herewith. 


In  re  A.  BOIiOGNBSI  &  CX>. 

Petition  of  GII/BERT  et  aL 

(Gtrcidt  Court  of  Appeals,  Second  Circuit.    November  18,  1918.) 

No.  16. 

1.  Bawkkdptct  «=»446 — Pmrmoif  to  Rbvibb— Scopb. 

On  petiti<Hi  to  revise,  the  appellate  court  takes  the  facts  as  found  be- 
low ;  its  power  being  limited  to  correction  in  matters  of  law. 

2.  Bankbuptcy-  e=140(3) — CaKniroBS — Rights  ot. 

Claimants,  who  deposited  funds  with  a  bankrupt,  who  was  Engaged  in 
the  banking  business,  for  Investment  In  a  particular  maimer,  are  entitled 
to  subject  to  their  claims  a  deposit  In  the  name  of  the  bankrupt,  when 
they  could  trace  their  funds  into  such  deposit;  it  appearing  the  bank- 
rupt, though  be  assumed  toward  claimants  a  fldncia^  relation,  did  not 
carry  out  his  undertaking. 
S.  Bankbuptcy  «=3l40(3) — CsKDrroBS — Reqhts  of. 

Claimants,  who  bought  from  the  bankrupt,  who  was  engaged  In  tke 
banking  business,  drafts  which  they  used  to  send  funds  abroad,  cannot 
assert  a  claim  against  a  deposit  to.  the  account  of  the  bankrupt,  be- 
cause the  drafts  were  not  paid;  it  appearing  that  claimants  obtained 
the  drafts  which  they  bargained  for,  and  no  circumstances  of  active  fraud 
or  deception  being  shown. 
4  Bankbuptcy  <e=>140(3) — Claims — Specific  Fund. 

Where  claimants  asserted  that  by  reason  of  the  bankrupt* s  breech  of 
fiduciary  relation  they  were  entitled  to  trace  their  funds  into  a  dQiodt 
to  the  account  of  the  bankrupt,  it  la  necessary,  la  order  to  identify  Ote 
money,  to  trace  It  Into  the  a&ed&c  fund. 
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S.  BANKBTitFTOT  «s>140(S) — TBTTai  FiTirDB — BiQwi  ov  BxunartciAXnm. 

Where  several  claimed  a  fluctnatliiff  deposit  to  the  account  of  tiM 
bankrupt,  on  the  theory  that  their  funds,  which  had  been  Impressed  with 
a  trust  because  of  his  breach  of  fiduciary  relations,  were  commingled 
therewith,  the  aereral  claimants  are  equitably  entitled  to  an  allowable 
preference  in  the  inverse  order  of  the  times  of  their  respective  payments 
into  the  fund. 

8.  Bankbuptct  «=>140(3) — Fdwds-t-Tbust  Fuhd— Bkjht  to. 

Where  a  number  of  claimants  dellveted  moneys  to  the  bankrupt  for 
partlcnlar  investment,  and  he  failed  to  make  the  investment,  thus  violat- 
ing the  fiduciary  relations,  and  deposited  the  fnnds  to  his  own  account, 
dsimants  are  entitled  to  assert  the  trust  against  the  deposit  only  to  the 
extent  of  the  smallest  amount  such  deposit  contained  subsequent  to  the 
commingling. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  A.  Bolognesi  &  Co.,  bankrupts.  Petition  of  Francis 
Gilbert  and  others,  trustees  in  bankruptcy,  to  revise  an  order  of  the 
District  Court  distributing  a  fund  among  special  claimants.  Order  re- 
versed, and  matter  remanded  for  further  proceedings. 

See,  also,  223  Fed,  711,  139  C.  C.  A.  351. 

Bolognesi  was  a  banker  doing  business  largely  with  Italians,  who  In  divers 
ways  wished  to  transmit  funds  to  Italy.  £[e  made  a  general  assignment  on 
February  11,  1914,  and  subsequently  became  bankrupt.  The  moneys  received 
by  him  from  customers  and  depositors  he  placed  in  his  own  bank  accounts 
with  sundry  chartered  tmnks  and  trust  companies.  On  the  day  of  assignment 
he  had  on  deposit  in  the  Central  Trust  Company  ^11,460.67,  composed  of  his 
own  moneys,  as  well  as  those  of  his  customers  for  deposit  Certain  persons, 
who  had  deposited  funds  with  Bolognesi  for  the  specific  purpose  of  purchasing 
drafts  and  money  orders  payable  in  Italy,  succeeded  in  tracing  their  funds 
Into  Bolognesi's  said  account  with  the  Central  Trust  Company,  and  d^nanded 
from  the  trustee  in  bankruptcy  preferential  payment  in  whole  or  in  part  out 
of  the  moneys  so  as  aforesaid  in  said  trust  company  and  turned  over  to  the 
trustee. 

Thereuimn  the  trustee  brought  this  proceeding,  wherein  all  parties  making 
any  claim  against  the  Central  Trust  Company  fund  were  required  to  appear 
and  make  proof  before  a  special  master.  Numerous  claimants  appeared,  who 
(so  far  ns  they  were  successful  below)  are  divisible  into  two  classes :  (1)  Those 
who  handed  their  moneys  to  Bolognesi  for  a  specific  purpose,  with  which  the 
bankrupt  never  complied ;  L  e.,  he  never  bought  any  drafts  or  money  oidera 
as  directed;  and  (2)  those  who  did  the  same  thing,  but  who  obtained,  prior 
to  failure,  drafts  or  the  like,  which,  however,  when  presented  in  Italy,  were 
not  paid. 

The  special  master,  having  found  these  facts,  held  that  as  to  both  classes 
of  claimants  Bolognesi  occupied  a  "quasi  trust  relationship,"  and  ordered  (the 
whole  amount  of  claims  proven  being  in  excess  of  the  Central  Trust  Company 
account)  the  whole  of  that  fnnd  to  be  diertribated  pro  rata  among  all  the 
claimants  who  had  traced  their  moneys  into  said  fund.  Thereupon  the  trustee 
In  bankruptcy  took  this  petition. 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (Irving  L. 
Ernst,  of  New  York  City,  of  cotmsel),  for  petitioner. 

Sporborg  &  Connolly,  of  Port  Chester,  N.  Y.,  for  claimant  Scranton 
Trust  Co. 

Maurice  W.  Monheimer,  of  New  Yoric  City,  for  claimant  Rescigno. 

Daly,  Hoyt  &  Mason,  of  New  York  City  (Ralph  Atkins,  of  New 

York  City,  of  counsel),  for  claimant  Lagnese. 

> —  ■ 

4s>For  otbar  cum  Ma  mud*  topic  &  KET-NDMBBR  In  all  Key-Numb«rea  DlsesU  4k  IndeXM 


Digitized  by 


Google 


772  254  FEDERAL  BBPOBTBB 

Isidore  E.  Green,  of  New  York  City,  for  claimant  VerrilL 
Samuel  Hoffman,  of  New  York  City,  for  claimant  Gualtiere. 
Daniel  E^  Delavan,  of  New  York  Cify,  for  claimant  Lazzari. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
This  being  a  petition  to  revise,  we  take  the  facts  as  found  below.  Our 
power  is  limited  to  correction  in  matters  of  law.  Therefore  we  do 
not  consider  the  suggestion  that  some  at  least  of  the  sums  claimed  were 
received  by  Bolognesi  during  insolvency  and  under  circumstances  rais- 
ing a  trust  ex  maleficio.  The  master  hgis  found  the  evidence  the  other 
way,  and  we  cannot  say  that  such  finding  amotmted  to  error  of  law 
upon  the  testimony. 

[2]  In  so  far  as  any  claimant  gave  money  to  the  bankrupt  for  in- 
vestment in  a  specified  manner,  the  bankrupt  undoubtedly,  by  accepting 
the  deposit,  undertook  to  act  in  the  interest  of  the  depositor  claimant, 
and  thereby  assumed  toward  him  a  fiduciary  relation  (Johnson  v. 
Brooks,  93  N.  Y.  at  page  342) ;  and  in  so  far  as  such  claimants  traced 
their  funds  into  the  Central  Trust  Company  account  they  stand  in  the 
position  recognized  and  enforced  in  Re  Hallett,  13  Ch.  D.  696,  follow- 
ed in  National  Bank  v.  Insurance  Co.,  104  U.  S.  at  page  68,  26  L.  Ed. 
693.  It  follows,  under  the  findings,  that  the  Scranton  Trust  Company, 
Lagnese  (to  the  admitted  extent  of  $1,687.06),  Gualtiere,  Verrili,  and 
Rescigno  (to  the  extent  of  $550.70),  were  prima  facie  entitled  to  share 
in  the  fund,  because  Bolognesi  had  not  fulfilled  his  duty  as  a  fiduciary 
in  respect  of  them. 

[3]  But  those  claimants  who  c&me  to  the  bankrupt  to  buy  drafts  and 
the  like,  and  got  what  they  bargained  for,  cannot  claim  against  the 
fund,  for  their  bargains  were  completed ;  they  got  what  they  asked  for, 
and,  in  the  absence  of  any  circumstances  of  active  fraud  or  deception, 
the  fact  that  the  commercial  paper  issued  to  them  remains  tmpaid  does 
not  change  their  status  as  general  creditors.  Strohmeyer  v.  Guaranty 
Trust  Co.,  172  App.  Div.  at  page  20,  157  N.  Y.  Supp.  955.  It  was 
therefore  error  to  allow  Lazzari,  Rescigno  (in  respect  of  his  deposit  of 
$288.31),  and  Lagnese  (in  respect  of  all  his  deposits  exceeding  $1,- 
687.06)  to  participate  in  the  fund  at  all. 

[4-B]  From  the  time  when  these  claimants  began  placing  with  the 
bankrupt  the  deposits  which  are  the  subject  of  this  litigation  (approx- 
imately January  20,  1914)  down  to  the  date  of  assignment,  the  Central 
Trust  Company  fund  fluctuated  considerably,  and  down  to  the  date  of 
the  last  deposit  with  Bolognesi  traceable  into  said  fund  was  never  high- 
er than  about  $8,000,  and  fell  as  low  as  about  $4,400,  while  the  amounts 
traceable  into  the  fund,  and  flowing  from  the  claimants  whom  we  have 
held  entitled  to  share,  greatly  exceed  $8,000.  Yet  the  entire  trust  com- 
pany accoimt,  which  was  swollen  by  more  than  $5,000  of  deposits  put 
in  on  the  day  of  assignment,  and  consisting,  so  far  as  this  record  shows, 
of  Bolognesi's  own  money,  has  been  awarded  to  the  claimants  pro  rata. 

The  record  is  extremely  imperfect  in  matters  of  detail.  It  is  impos- 
sible therefrom  to  adjust  all  Ae  rights  of  the  parties,  and  we  can  do 
no  more  than  indicate  the  method  that  should  be  pursued. 
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The  holding  of  the  lower  court  is  based  on  the  theory  that  the  en- 
tire trust  company  account  is  to  be  treated  as  were  unallocated  cer- 
tificates of  stock  in  Gorman  v.  Littlefield,  229  U.  S.  19,  33  Sup.  Ct. 
690,  57  L.  Ed.  104-7,  and  Duel  v.  Hollins,  241  U.  S.  523,  36  Sup.  Ct. 
615,  60  L.  Ed.  1143.  The  cases  have  no  application  to  the  tracing  of 
earmarked  money  or  money's  worth  through  a  bank  account.  It  is 
necessary,  in  order  to  identify  money,  to  trace  it  into  some  specific  fund 
or  property.  In  re  See,  209  Fed.  at  page  174,  126  C.  C.  A.  120;  In 
re  Brown,  193  Fed.  24,  113  C.  C.  A.  348;  affirmed  as  Schuyler  v.  Lit- 
tlefield, 232  U.  S.  707,  34  Sup.  Ct.  466,  58  L.  Ed.  806.  We  have  recent- 
ty  reviewed  these  cases  in  Re  Matthews,  238  Fed.  785,  151  C.  C.  A. 
635,  and  pointed  out  that  a  replenishing  of  a  depleted  trust  account 
cannot  (per  se)  be  considered  as  restoring  the  trust ;  and  it  follows  that 
when  it  appears  that  the  moneys  impressed  with  a  trust  have  been 
"mingled  with  the  [trustee's]  general  account,  and  a  certain  amount 
remains  in  the  account  at  the  end  of  the  period,  and  the  account  has 
not  been,  in  the  interval,  depleted  below  the  trust  amount  or  final 
amount,  that  final  amount  will  be  presumed  to  include  the  trust  mon- 
ey." Southern  Cotton  Oil  Co.  v.  EUiotte,  218  Fed.  571,  134  C.  C.  A. 
299.  But,  where  such  commingled  fund  comes  into  the  hands  of  a  re- 
ceiver, trustee  in  bankruptcy,  or  the  like,  what  is  responsible  for  the 
claims  of  the  cestuis  que  trustent  is  the  remainder  so  coming  into  the 
hands  of  the  officer  of  the  court,  "not  exceeding  the  smallest  amount 
the  fund  contained  subsequent  to  the  commingling."  Empire,  etc., 
Co.  V.  Carroll  County,  194  Fed.  at  page  605,  114  C.  C.  A.  447,  and 
cases  cited.  See,  also,  our  own  decision  in  Re  Berry,  147  Fed.  at  page 
211.  77  C.  C.  A.  434. 

The  unusual  feature  of  this  case  is  that  there  are  several  claimant 
depositors  who  put  in  money  at  different  times,  which  money  has  been 
traced  into  a  fluctuating  account.  Among  such  claimants  the, rule 
(prima  facie)  is  not  a  pro  rata  equality.  As  stated  in  Empire,  etc.,  Co. 
V.  Carroll  County,  supra,  the  separate  "cestuis  que  trustent  are  equitably 
entitled  to  any  allowable  preference  in  the  inverse  order  of  the  times 
of  their  respective  payments  into  the  fund."  This  is  the  rule  of  In  re 
Hallett,  supra,  supplementing  Clayton's  Case,  1  Meri.  572. 

The  operation  of  these  principles  may  be  illustrated  from  this  rec- 
ord, imperfect  as  it  is.  It  would  appear  to  be  true  that  on  the  day 
when  the  Central  Trust  Company  account  was  lowest  (January  27th) 
there  was  $4,414.57  in  it,  and  on  or  before  that  day  moneys  of  these 
claimants  went  into  the  account  to  the  extent  of  $4,457.85.  This  was 
the  first  day  when  the  account  was  smaller  than  the  trust  moneys  shown 
to  have  been  placed  there.  If  the  transaction  stopped  there,  the  vari- 
ous claimants  should  be  awarded  the  fund  on  the  theory  summarized  in 
the  quotation  from  the  Empire  Company's  Case,  supra. 

But  thereafter,  at  dates  and  in  amounts  as  to  which  we  cannot  be 
certain,  the  claimants  furnished  to  Bolognesi  other  moneys,  which  he 
put  into  the  trust  company  account  and  never  applied  to  the  purposes 
of  his  fiduciary  undertaking ;  and  this  continued  until  February  10th, 
when  the  last  of  the  claimants'  moneys  went  into  the  fund  and  the  fund 
itself  was  $6,519.04,  or  ^,104.47  more  than  the  low  tide  of  January 
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27th.  In  the  meantime  the  account  on  February  3d  was  no  more  than 
$5,062.61.  But  we  cannot  ascertain  from  this  record  exactly  when  the 
various  claimants'  moneys  went  into  this  fund  after  January  27th. 

Therefore  the  accotmt  must  be  stated,  and  the  various  priorities 
awarded,  beginning  on  the  first  day  when  the  fund  was  less  than  the 
trust  money,  and  then  on  the  next  day  when  the  new  deposits  in  the 
fund  were  insufficient  to  cover  the  new  trust  money,  and  so  on. 

The  order  under  review  is  reversed,  and  the  matter  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion.  The  trustee 
will  recover  the  costs  of  this  petition  against  so  much  of  the  fund  as  is 
found  to  be  awardable  to  the  claimants  recognized  in  this  opinion. 


OBHRmO  et  al.  v.  FOX  TYPEWRITER  CX). 

(Circuit  Court  of  Appeals,  Second  Clrcoit      October  23,  1918.) 

•     No.  ITO. 

Appeal  and  Ebbob  iS=>833(8) — Petition  fob  RxRBABiRa — ^TncK  op  Tmna. 

Where  petition  for  rehearing  was  filed  with  the  clerk  of  the  Clrcoit 
Court  of  Appeals  and  noticed  for  hearing  before  the  expiration  of  the 
term  at  which  decision  was  handed  down,  held,  that  the  filing  was  within 
time,  although,  as  the  court  had  no  session  practically  between  June 
and  October,  the  petition  could  not  be  heard  until  the  next  term. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

On  petition  for  rehearing,  together  with  motion  for  leave  to  court 
below  to  reopen.    Petition  and  motions  denied. 

For  former  opinion,  see  251  Fed.  584, C.  C.  A. . 

Fred  !<•  Chappdl,  of  Kalamazoo,  Mich.,  and  Phillips,  Sawyer,  Rice 
&  Kennedy,  for  defendant 

Before  WARD  and  MANTON,  Circuit  Judges. 

PER  CURIAM.  These  motions  have  been  heretofore  made  and 
dented  on  the  same  papers.  They  were  served,  filed  with  the  clerk, 
and  noticed  for  hearing  before  the  expiration  of  the  term,  and,  as 
the  court  has  no  session  practically  between  June  and  October,  could 
not  have  been  heard  before  the  next  term.  We  think  this  filing  was 
in  time;  otherwise,  such  motions  could  only  be  made  during  the  first 
eight  months  of  the  term.  The  Supreme  Court  has  expressed  a  sim- 
ilar view  as  to  applications  for  certiorari  by  amending  its  rule  37, 
§  4  (37  Sup.  Ct.  v). 

The  question  in  this  case  is  not  one  of  damages  recoverable  by 
the  complainant,  but  one  of  a  credit  to  defendant  The  master  al- 
lowed the  same  proportion  of  the  salesmen's  alleged  expenses  as  he 
allowed  of  the  investment.  The  evidence  was  vague  and  meager, 
but  in  our  opinion  justified  the  master's  findings. 

The  motions  are  denied. 
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In  re  SAMUBI& 

Petition  of  COHEN. 

(Clrcnlt  Coart  of  Appeals,  Second  Circuit    NoTember  18,  1918.) 

No.  1. 

1.  Bankbuftot  <8s>143(12)— Lira  Pouons— "Scbbkndeb  Vai.xik." 

life  policies,  which  allowed  the  Insured  bankrupt  to  change  the  bene- 
ficiary at  his  option,  and  which  severally  provided  that  on  default  the 
insured,  on  surrender  of  the  ptdicy,  might  receive  its  cash  value,  or 
that,  in  event  the  policy  should  lapse  on  nonpayment  of  premiums,  the 
insured  might  at  his  option  obtain  x>aid-up  Insurance  or  the  cash  value, 
have  a  "surrender  value,"  within  Bankruptcy  Act,  |  70  (Comp.  St  { 
9654),  although  at  the  time  of  the  bankruptcy  premiums  were  fully  paid 
to  date,  80  that  there  was  no  default 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Sec(»d  Se- 
ries, Summder  Value.] 

2.  Bankbxtptot  «=»143(12) — ^Lira  Poucms— Bight  of  Bbnefioiabt. 

The  wife  of  a  bankrupt,  who  was  named  benefldary  in  policies  on 
his  life,  cannot  Claim  the  same  as  an  exemption  recognized  by  Bankrupt- 
Qr  Act  S  6  (Comp.  St  {  9690),  for,  as  the  benefldary  could  be  changed 
by  the  bankrupt  in  Invltum,  she  was  not  the  owner  of  the  policy,  wlttdn 
Domestic  Belati<»is  Law  N.  Y.  {  S2,  declaring  the  same  exempt 

Petition  to  Revise  Order  of  the  EHstrict  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  Jacob  W.  Samuels,  bankrupt  Petition  by  Samuel 
C.  Cohen,  as  trustee,  to  revise  an  order  denying  the  application  of  the 
trustee  for  an  order  requiring  the  bankrupt  either  to  pay  him  the  value 
of  certain  life  policies  or  to  turn  over  tfie  policies.  Order  reversed, 
and  matter  remanded. 

On  the  day  when  Samuds'  petition  in  bankruptcy  was  filed  he  was  the  In- 
sured under  five  Ufe  policies,  in  three  insurance  comimniee.  By  all  the  con- 
tracts he  had  absolute  right  to  name  the  benefldary  and  change  such  desig- 
nation as  often  as  he  diose,  vrithout  the  co-(^eratlon  or  consent  of  any  bene- 
fldary or  any  one  else. 

One  of  the  polldes  provided  for  a  surrender  value  by  that  name ;  two  of 
them  contained  the  clause  that  "in  case  of  default"  the  insured  may  "surrender 
the  policy,  and  with  the  written  assent  of  the  person  to  whom  it  is  made 
payable  receive  \n  cash  its  value  at  the  time  of  default";  and  the  two  re- 
maining polldes  provided  that  "this  policy  shall  lapse  *  *  •  on  the  non- 
payment of  any  premium  •  •  •  except  that"  the  assured  can  at  his  op- 
tion obtain  therefor  either  paid-up  Insurance  or  "the  cash  value"  of  the  policy. 

At  date  of  bankruptcy  Samuels'  wife  or  daughter  was  the  benefldary  nam- 
ed In  every  policy,  and  all  premiums  had  been  paid  by  the  bankrupt,  so 
that  no  policy  could  "lapse  for  nonpayment  of  premium"  or  be  "in  default" 
until  varying  lengths  of  time  after  adjudication.  Every  policy,  however, 
conferred  the  right  on  the  insured  at  any  time  to  borrow  on  the  policy  as 
collateral  up  to  the  "loan  value"  thereof,  and  value  for  loan  or  for  surrender 
or  "cash  value"  all  meant  the  same  thing — i.  e.,  the  present  worth  of  the 
contract  on  actuarial  prindples  accepted  by  the  insurer. 

The  trustee  applied  for  an  order  requiring  the  bankrupt  either  to  pay  him 
said  value  or  turn  over  the  polldes.  The  referee  found  in  substance  the 
foregoing  facts,  and.  denied  the  application.-  His  order  was  afiSrmed  by  the 
District  Judge,  whereupon  the  trustee  brought  this  proceeding. 
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Lawrence  B.  Cohen,  of  New  York  City  (Adolph  Boskowitz  and  Jacob 
Shientag,  both  of  New  York  City,  on  the  brief),  for  petitioner. 
Samuel  Sturtz,  of  New  York  City,  for  bankrupt. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  This 
record  raises  nearly  the  same  questions  as  were  disposed  of  in  the  case 
of  this  baiilmit>t's  brother  (In  re  Samuels,  237  Fed.  796,  151  CCA. 
38,  reversed  in  Cohen  v.  Samuels,  245  U,  S.  50,  38  Sup.  Ct.  36,  62 
L.  Ed.  143),  and  in  so  far  as  "surrender  value"  is  shown  in  aiqr  of 
the  policies  in  question,  the  ruling  of  the  Supreme  Court  sufHces. 

While  admitting  that  under  Hiscock  v.  Mertens,  205  U.  S.  202,  27 
Sup.  Ct.  488,  51  L.  Ed.  771,  that  phrase,  as  used  in  section  70  of  the 
Bankruptcy  Act  July  1,  1898,  c.  541,  30  Stat.  565  (Comp.  St.  §  9654), 
has  a  very  wide  signification,  this  respondent  still  contends  that  not  all 
these  policies  had  any  surrender  value  at  date  of  adjudication,  because 
they  were  not  then  "in  default"  and  had  not  "lapsed"  for  nonpayment 
of  premiums. 

The  point  is  without  substance  for  several  reasons:  (1)  It  was  in 
effect  urged  in  the  Hiscock  Case,  supra,  and  disposed  of  with  the  re- 
mark that  "this  is  tantamotmt  to  saymg  that  no  policy  can  ever  have  a 
surrender  value" — ^meaning  no  live  active  policy ;  (2)  it  appears  by  the 
proof  here  that  if  the  insured  wished  either  to  sell  his  policy  to  the  in- 
surer or  borrow  upon  it  he  could  always  do  so  at  any  time,  and  get  the 
value  at  the  last  premium  date ;  and  (3)  the  test  of  "surrender  value" 
under  the  act  is  whether  the  policy  has  a  present  cash  value  available 
to  the  insured  bankrupt  in  accordance  with  fixed  method,  and  by  the 
exercise  of  his  own  unassisted  will.  In  re  Gannon,  247  Fed.  932,  160 
C  C  A.  122. 

This  is,  we  believe,  the  result  of  the  most  recent  ruling  decisions, 
and  in  so  far,  as  Re  Hammel,  221  Fed.  66,  137  C  C  A.  80,  conflicts 
therewith,  it  must  be  regarded  as  overruled. 

[2]  Respondent  further  urges  that  policies  inuring  to  the  bankrupt's 
wife  at  date  of  adjudication  are  exempt  under  section  6  of  the  act 
(Comp.  St.  §  9590),  recognizing  the  state  exemption  contained  in  sec- 
tion 52  of  the  Domestic  Relations  Law  of  New  York  (Consol.  Laws, 
c.  14). 

The  claim  would  have  been  good,  had  the  wife  been  the  owner  of 
the  policies ;  but  she  was  not.  No  beneficiary  removable  by  the  insured 
in  invitum  could  be.  The  matter  is  one  of  state  liaw,  and  we  followed 
rulings  of  the  state  courts  in  so  interpreting  the  New  York  statute  in 
Re  White,  174  Fed.  333,  98  C.  C  A.  205,  26  L.  R.  A.  (N.  S.)  451. 
The  more  recent  case  of  Grems  v.  Traver,  87  Misc.  Rep.  644,  148  N. 
Y,  Supp.  200,  affirmed  164  App.  Div.  968,  149  N.  Y.  Supp.  1085,  is 
not  in  conflict.  There  as  between  husbjmd  and  wife  the  latter  was 
proved  the  absolute  owner. 

The  trustee  in  bankruptcy^  is  entitled  to  whatever  cash  value  the 
policies  in  question  had  on  the  day  of  adjudication.  Therefore  the  or- 
der under  review  is  reversed,  with  costs,  and  the  matter  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 


Digitized  by 


Google 


BOE88LEB  *  HAS8LA0HBR  0.  CO.  T.  STANDABD  SILK  D.  OO.        777 : 


EOKSSLER  ft  HASSLAOHBB  CHEMICAL  CO.  v.  STANDARD  SILK 

DTEING  CO. 

(drcolt  Court  of  Appeals,  Seond  CSrcnlt.    Noyember  18,  1918.) 

Na  4. 

1.  CouBTS  4=3356 — Federal  Cottbt — Findino  oi"  Fact — WjavKJt  of  Jubt. 

Under  Rev.  St.  §  649  (Comp.  St.  §  1587),  where  the  parties  waived  a 
ixtry,  the  aiq;)ellate  court,  on  writ  of  error,  Is  limited  to  the  Inquiry 
whether  the  findings  of  the  referee,  as  altered  and  amended  by  the  Dis- 
trict Judge,  Justify  his  conclusions  of  law. 

2.  Appeai.  and  EiBBor.  <S==>842(8) — Review — Questions  Pbesented. 

In  an  action  tried  to  the  court  without  a  Jury,  a  question  is  to  the 
construction  of  a  provision  in  a  written  contract  is  one  of  law. 

3.  Sales  $=»172 — Pebf<9iuiance  bt  Sellers — Bxcttses. 

Where  a  contract  for  the  sale  of  prussiate  of  soda,  a  German  product, 
providing  that  the  sellers  should  not  be  liable  for  causes  beyond  their 
control,  including  war,  was  made  after  .declaration  of  war  between 
Germany  and  Great  Britain,  performance  was  excused  by  the  British 
order  In  council  which  in  effect  placed  an  embargo  <m  shipments  from 
Germany,  for  such  provision  cannot  be  deemed  af^llcable  only  to  em- 
bargoes or  restraints  in  some  future  war  to  which  tbe  United  States 
should  be  a  party. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  the  Standard  Silk  Dyeing  Cwnpany  against  the  Roess- 
ler"  &  Hasslacher  Chemical  Company.  There  was  a  judgment  for 
plaintiff  (244  Fed.  250),  and  defendant  brings  error.  Reversed,  and 
new  trial  ordered. 

Creevey  &  Rogers,  of  New  York  City  (George  C.  Holt,  Garrard 
Glenn,  William  B.  Walsh,  and  William  S.  Creevey,  all  of  New  York 
City,  of  counsel),  for  plaintiff  in  error. 

Hugh  Gordon  Miller,  of  New  York  City,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  a  writ  of  error  to  a  judgment  in 
favor  of  the  plaintiff  in  an  action  at  law  for  breach  of  a  contract  by 
the  defendant  to  deliver  30,000-35,000  pounds  of  imported  German 
prussiate  of  soda  to  the  plaintiff  in  equal  installments  over  the  year 
1915.  A  jury  was  waived  in  writing  and  an  order  of  reference  agreed 
to  directing  the  referee  to  make  special  findings  of  fact  and  conclu- 
sions of  law  and  incorporate  the  same  in  his  report.  The  referee 
recommended  a  judgment  in  favor  of  the  plaintiff  for  $175.60,  but 
upon  exceptions  to  his  report  the  District  Judge  filed  an  opinion,  stat- 
ing his  conclusions  of  law,  and  entered  a  judgment  in  favor  of  the 
plaintiff  for  $12,042.09,  to  which  the  defendant  took  this  writ  of 
error. 

[1]  We  are  limited  to  the  inquiry  whether  the  findings  of  the  ref- 
eree as  altered  or  amended  by  the  District  Judge  justify  his  conclu- 
sions of  law.    Rev.  Stat.  U.  S.  §  649  (Comp.  St.  §  1587),  provides: 
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'^Mmea  of  fact  in  drQ  caaea  In  any  Circuit  Court  may  be  tiled  and  de- 
termined by  the  court,  without  the  Intervention  of  a  Jury,  whenerer  the  par- 
ties, or  their  attorneys  of  record,  file  with  the  derK  a  stipulatlcn  in  writing 
waiving  a  Jury.  The  finding  of  the  court  upon  the  facts,  wlildi  may  be  either 
general  or  special,  shall  have  the  same  effect  as  the  verdict  of  a  jury." 

See  Milwaukee  &  St  Paul  Ry.  Co,  v.  Claik,  178  U.  S.  353,  20  Sup. 
Ct.  924,  44  L.  Ed.  1099. 

January  13,  1915,  the  Rossler  C(Mnpany,  defendant  below,  ah 
tered  into  contract  with  the  Standard  Silk  Company,  {daintiff  bdow, 
the  material  provisions  of  which  were  as  follows: 

"Sold  to:  The  Standard  Sllk  Dyeing  Co.,  Paterson,  N.  X 

"Throufh:   Mr.  B.  Schwarzenb^ 

"Article:  Imported  German  prfme  yellow  pmsslate  of  soda  (standard  tech- 
nical quality). 

"Quantity :  Tbirty  thousand  (30,000)  to  thirty-five  thousand  05,000)  pounds. 

"Price:  Ten  and  one-quarter  cents  (10^<)  per  pound  freit^t  paid  Paterson. 
N.  J. 

"The  price  is  based  on  prevailing  usual  import  diaiges  (tranaportatloa 
aod  marine  Insurance,  etc.).  Any  increase  or  decrease  of  sucb  charges  on 
all  deliveries  so  affected  for  buyer's  account.  An  additional  charge  for  all 
rail  shipments  If  water  or  rail  and  water  tranq>ortatloa  be  closed  from 
European  works  to  seaport  War  risks  extra.  All  deliveries  under  this 
contract  are  subject  to  any  alteration  of  U.  S.  tariff  and  revenue  laws,  as 
also  any  correction  of  value  assessment  by  the  U.  S.  appraisers. 

"Terms:  Net  thirty  (SO))  days  or  less  one-half  of  one  per  cent.  (^  at  1%) 
for  cash  in  ten  (10)  days. 

"Delivery :  In  equal  Installments  over  the  year  1915. 

"Payments  In  gold  or  its  equivaloit  in  current  funds  with  excliange  on 
New  York.  Deliveries,  unless  otherwise  specified,  in  equal  qnantitles  at  ap- 
proximately uniform  intervals  during  the  contract  period ;  e&dx  proportion- 
ate delivery  as  due,  If  not  called  for,  sellers'  option  to  postpone  4r  cancel  with- 
out tender  on  their  part  to  buyers.  Each  delivery  to  stand  as  a  separate  sale; 
the  irregularity  of  any  delivery  not  to  vitiate  the  contract  as  to  the  remaining 
installments.  The  usual  leeway  of  fifteen  (15)  days  for  each  delivery.  Sell- 
er's liability  ceases  on  making  delivery  to  carrier  at  shipping  point  in  good 
condition.  Carrier  acts  as  buyers'  agent.  Sellers  not  liable  for  nonar rival 
of  any  shipment  lost  in  transit  at  sea  or  on  land,  or  for  losses  or  damage  or 
delays  due  to  causes  beyond  their  control,  including  in  such  causes  strikes, 
lockouts,  floods,  fires,  accidents  to  work  where  the  goods  are  manufactured, 
war,  or  insurrection.  In  addition  to  these  causes,  should  sellers  be  delayed  or 
cut  off  in  whole  or  In  part  from  their  supply  of  raw  materials  by  any  other 
cause  OH  reason,  they  shall  not  be  liable  to  buyers  for  failure  to  driver,  or 
delay  in  delivery  of  the  whole  or  any  part  of  said  merchandise.  Sui^>ended 
deliveries  resumed  after  the  cause  of  such  suspension  has  been  removed,  at 
the  same  rate  and  at  like  intervals  assigned  under  the  contract,  or  can- 
celed, at  seller's  option." 

The  District  Judge  found  that  the  defendant  was,  among  other 
things,  an  importer  of  chemical  products  from  Germany,  and  was 
known  to  the  trade  as  importing  prussiate  of  soda  from  Germany 
for  sale  in  this  country;  that  it  had  March  30,  1915,  outstanding 
contracts  for  importation  of  815,702  pounds  of  prime  yellow  prus- 
siate of  soda  (standard  technical  quality),  and  had  made  12  contracts, 
including  the  plaintiflF's,  for  delivery  here  during  the  year  1915  of 
366,872  pounds  of  such  prussiate  of  soda;  this  product  the  defend- 
ant continued  to  import  from  (jermany  in  sufficient  quantities  to  en- 
able it  to  fulfill  accruing  installments  under  its  outstanding  contracts 
until  on  or  about  March  30th,  when  it  had  notice  of  an  order  in  coun- 
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cil  dated  March  ISth  of  the  British  government  requiring  its  land 
and  naval  forces  tO'  prevent  any  goods  whatever  reaching  Germany 
from  other  countries  or  reachmg  other  countries  from  Germany; 
that  this  (M-der  was  enforced  against  the  protests  of  the  government 
of  the  United  States,  with  the  result  that  there  were  no  general  impor- 
tations of  prussiate  of  soda  after  that  date;  that  after  March  30th  the 
defendant  had  not  enough  prussiate  of  soda  to  fulfill  its  12  outstand- 
ing contracts,  each  of  whidi  contained  the  same  exception  which  the 
plaintiff's  contained ;  that  the  subject-matter  of  the  contract  was  prus- 
siate of  soda  to  be  imported  by  the  defendant  from  Germany;  that 
it  did  not  make  any  effort  to  obtain  German  prussiate  of  soda  from 
any  other  place  than  Germany  during  the  year  1915;  that  it  appro- 
priated all  the  prussiate  of  soda  it  then  had  ratably  among  the  12 
outstandii^  contracts  and  performed  its  contract  with  the  plaintiff 
down  to  the  month  of  May;  that  from  the  month  of  May,  and  for 
each  succeeding  month  covered  by  the  contract,  the  defendant  re- 
fused to  honor  the  plaintiff's  requisitions;  that  the  only  exception 
the  defendant  made  in  this  appropriation  of  its  stock  on  hand  was 
the  sale  of  7,457  pounds  to  noncontract  customers. 

The  referee  found  that  the  defendant's  failure  to  deliver  from  May 
oB  was  due  to  war  conditions  excepted  in  the  contract  except  as 
to  this  7,457  pounds,  the  plaintiff's  ratable  proportion  of  which  was 
914  per  cent.  Accordingly  he  awarded  damages  in  the  simi  of  $175.60, 
being  the  difference  between  the  contract  price,  Vfi/4  cents  per  pound, 
and  35  cents  per  pound,  the  price  as  of  May  31,  1915. 

Upon  exceptions  to  the  report  of  the  referee,  the  District  Judge 
declined  to  pass  upon  the  questions  whether  war  conditions  were  the 
proximate  cause  of  the  defendant's  failure  to  deliver,  or  whether  any 
apportionment  of  the  defendant's  stock  on  hand  was  made,  and,  if 
so,  whether  it  was  properly  made,  holding  that  the  exception  in  ques- 
tion did  not  apply  at  all.  Accordingly  he  directed  judgment  to  be 
entered  in  favor  of  the  plaintiff  for  $10,71'6.20,  being,  the  difference 
between  the  contract  price,  10*4  cents  per  pound,  and  me  market  price, 
for  each  of  the  plaintiff's  monthly  requisitions  thereafter,  together 
with  interest  from  January  1,  1916,  and  costs,  aggregating  $12,(H2.09. 

[2, 3]  The  exceptions  contained  in  the  contract  divide  naturally 
into  two  categories,  as  follows: 

"Sellers  not  liable  for  nonarrlval  of  any  Rhlpment  (1)  lost  in  trantdt  at  sea  or 
on  land  or  (2)  for  losses  or  damage  or  delays  due  to  causes  beyond  their  con- 
trol Including  In  such  c&uses  strikes,  lockouts,  floods,  fires,  accld^its  to  works 
where  the  goods  are  manufactured,  war,  or  Insurrectton." 

The  first  category  does  not  apply  at  all,  because  no  shipment  was 
lost,  nor  do  any  of  the  exceptions  in  the  second  category  relating  to 
manufacture.  This  leaves  for  consideration  only  the  exception  of 
war. 

The  question  involved  is  one  of  law,  viz.  whether  the  facts  found 
by  the  IMstrict  Judge  sustain  his  conclusion  of  law,  which  was  that 
the  exception  of  losses  due  to  war  does  not  apply  at  all.  His  view  was 
that,  as  the  war  between  Germany  and  England  existed  when  the 
contract  was  made,  the  parties  must  have  intended  relief  in  some 
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future  war  in  which  the  United  States  should  be  involved.  We  can- 
not agree  to  this.  The  exception  was  not  of  war,  but  of  losses  or 
damage  or  delays  due  to  war.  Embargoes  or  restraints  coming  from 
the  United  States  would  be  a  defense,  whether  excepted  or  not.  In 
our  opinion  the  exception  applied  as  much  to  the  existing  war  be- 
tween Germany  and  England  as  to  any  war  which  might  subsequent- 
ly arise  and  cause  such  damage,  losses,  or  delays,  whether  the  United 
States  was  a  party  to  it  or  not.  It  was  evidently  more  important  and 
appropriate  to  the  existing  war  than  to  wars  that  might  subsequent- 
ly arise.  This  particular  war  had  continued  for  over  five  months 
when  the  contract  was  made,  and  for  all  that  time  and  for  three 
months  later  die  defendant  had  been  importing  enough  prussiate  of 
soda  from  Germany  to  satisfy  its  outstanding  contracts  as  they  ac- 
crued. Both  parties,  of  course,  must  be  held  to  have  had  notice  of 
the  possibility  of  embargoes  and  restraints,  and  the  exception  was 
intended  to  cover  just  such  possibilities.  No  one  could  have  antic- 
ipated that  this  British  order  in  council  would  be  proclaimed,  and 
it  was  this  chaise  of  condition  that  caused  the  loss. 

Many  cases  cited  by  the  plaintiff  do  not  contain  an  exception  of 
war  conditions  and  are  therefore  inapplicable.  There  is,  of  course, 
no  doubt  that  a  foreign  war  is  no  defense  to  a  party  who  does  not 
carry  out  his  contract,  unless  there  is  an  exception  to  that  effect  in 
his  favor.  The  only  ifederal  case  relied  upon  by  the  court  below  is 
Balfour  Co.  v.  Steamship  Co.  (D.  C.)  167  Fed.  1010,  which  is  clearly 
distinguishable.  In  it  the  steamship  company,  during  the  Russo- 
Japanese  war,  had  agreed  in  writing  to  reserve  space  in  one  of  its 
steamers  for  a  shipment  of  flour  to  Japan ;  all  parties  then  knowing 
that  flour  had  been  declared  contraband  by  Russia.  The  carrier's 
bill  of  lading,  which  would  have  been  issued,  had  the  flour  been  car- 
ried, contained  the  usual  exception  of  restraints  of  princes,  rulers, 
or  peoples ;  but  the  court  held  that,  the  carrier  having  agreed  to  carry 
such  contraband  flour,  which  was  a  perfectly  legal  contract,  this  ex- 
ception would  be  held  to  apply  only  to  actual  restraints  or  seizures, 
and  would  not  excuse  the  carrier  from  refusing  to  carry  because  of 
possible  seizures. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


AMEBIOAN  TETJST  ft  SAVINGS  BANK  v.  DUNOAli: 

In  re  LUM. 

(Clrcait  Court  of  Appeals,  Fifth  Circuit.    December  16,  1818.) 

No.  8252. 

Bankbitftox  «=»142 — GBEDITOB0— Rights  of. 

Where,  years  before  bankniptcy,  the  bankrupt  conveyed  iHvperty  to 
bis  wUe,  though  he  was  then  indebted,  and  after  bankruptcy  the  trustee, 
suing  under  Bankruptcy  Act,  §  70e  (Comp.  St.  |  9654),  recovered  a  Judg- 
ment or  decree  against  the  wife  to  the  amount  criT  a  debt  incurred  prior  to 
the  conveyance  and  still  existing,  held,  in  view  of  the  dlflTerence  between 
section  70e  and  section  67f  (section  9651),  the  creditor  whose  debt  ante- 
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dated  the  conveyance  was  entitled  to  receive  from  the  trustee  the  amount 
of  the  recovery,  and  such  sum  Eibould  not  go  Into  the  general  estate. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Alabama;  William  I.  Grubb,  Judge. 

In  the  matter  of,the  bankruptcy  of  George  E.  Lum.  Petition  by  the 
American  Trust  &  Savings  Bank  against  Charles  K.  Duncan,  trustee 
in  bankruptcy  of  George  K.  Lum,  prajring  that  the  trustee  be  directed 
to  pay  over  to  the  petitioner  the  sum  of  $1,000,  recovered  by  the  trus- 
tee in  an  action  against  the  bankrupt's  wife.  From  a  decree  dismissing 
a  petition  for  the  review  of  the  referee's  order  dismissing  the  original 
petition,  petitioner  appeals.    Reversed. 

Forney  Johnston,  W.  R.  C.  Cocke,  and  Victor  Smith,  all  of  Birming- 
ham, Ala.,  for  appellant. 

Claude  D.  Ritter,  of  Birmingham,  Ala.,  for  appellee. 

Before  WALKER,  Circuit  Judge,  and  EVANS,  District  Judge. 

WALKER,  Circuit  Judge.  The  appellee,  as  trustee  in  bankruptcy 
•of  George  E.  Lum,  filed  a  bill  in  the  chancery  court  of  Jefferson  coun- 
ty, Ala.,  against  the  bankrupt  and  his  wife,  Carrie  E.  Lum,  alleging 
that  about  nine  years  prior  to  the  bankruptcy  certain  described  real 
estate  was  conveyed  to  the  bankrupt's  wife,  part  of  the  purchase  mon- 
ey for  which  and  part  of  the  cost  of  valuable  improvements  thereon 
were  paid  with  the  bankrupt's  money,  as  a  mere  gift  to  his  y^ife,  while 
he  was  indebted  to  the  American  Trust  &  Savings  Bank  (hereinafter 
referred  to  as  the  appellant)  in  a  considerable  sum,  $1,000  of  which 
remained  unpaid  when  the  bill  was  filed.  The  bill  prayed  that  the 
real  estate  mentioned,  with  the  improvements  thereon,  be  subjected  to 
the  payment  of  the  debts  of  the  bankrupt,  that  the  real  estate  and  im- 
provements be  sold  for  that  purpose,  and  the  proceeds  thereof  be  paid 
to  the  trustee  in  bankruptcy,  and  for  general  relief.  That  suit  result- 
ed in  the  rendition  of  a  judgment  or  decree  of  the  Supreme  Court  of 
Alabama  which  adjudged  that  the  real  estate  mentioned  be  subjected 
to  the  satisfaction  of  the  claim  of  the  appellant  to  the  extent  of  $1,000 
and  accrued  interest,  declaring  and  establishing  a  lien  upon  said  real 
estate  to  said  extent,  and  that  unless  said  amount  is  paid  into  court 
within  sixty  days  said  real  estate  he  advertised  and  sold  for  the  satis- 
faction of  said  indebtedness.  Pursuant  to  that  decree  the  sum  of 
$1,000,  with  accrued  interest,  was  paid  to  the  trustee  in  bankruptcy. 
Thereafter  the  appellant  filed  in  the  bankruptcy  proceedings  its  peti- 
tion, alleging  the  facts  above  set  out,  and  that  the  petitioner  was  the 
only  creditor  of  the  bankrupt  whose  debt  was  in  existence  at  the  time 
the  bankrupt  made  the  alleged  gifts  to  his  wife,  and  praying  that  the 
trustee  be  ordered  and  directed  to  pay  over  to  the  petitioner  the  said 
sum  of  $1,000  and  accrued  interest,  less  the  costs  and  expenses  of  said 
suit  and  of  the  court  in  which  the  petition  was  filed.  The  referee 
made  an  order  den)ring  the  prayer  of  the  petition,  "but  without  in  any 
manner  affecting  the  proof  and  allowance  of  the  claim  of  the  said  pe- 
titioner, American  Trust  &  Savings  Bank,  filed  and  allowed  in  this 
proceeding  as  an  unsecured  claim  not  entitled  to  preference  or  priority 
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of  payment."  The  appellant's  petition  for  the  review  of  flie  referee's 
order  was  dismissed  by  the  District  Court.  The  appeal  is  from  the 
decree  to  that  effect. 

The  right  of  the  trustee  to  bring  and  maintain  the  above-mentioned 
suit  existed  by  virtue  of  the  following  provision  of  the  Bankruptqr 
Act: 

"Tbe  trastee  may  avoid  any  transfer  by  the  bankrupt  of  his  property 
wMdi  any  creditor  of  such  bankrupt  might  have  avoided,  and  may  recover 
the  property  so  transferred,  or  Its  value,  from  the  person  to  whom  it  was 
transferred,  unless  he  was  a  bcMia  fide  holder  for  value  prior  to  the  date 
of  the  adjudication.  Such  property  may  be  recovered  or  its  valne  collected 
from  whoever  may  have  received  It,  except  a  bona  fide  holder  for  value.  For 
the  purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore  defined, 
and  any  state  court  which  would  have  had  Jurisdiction  If  bankruptcy  had 
not  intervened,  shall  have  concurrent  Jurisdiction."  Bankruptcy  Act  July  1, 
18fi6,  c.  541,  {  70e,  30  SUlt  566  (Con^).  St.  8  9654). 

The  decree  rendered  enforced  the  right  of  the  sole  remaining  cred- 
itor whose  debt  was  in  existence  at  the  time  the  debtor  made  the  dona- 
tion of  money  to  his  wife,  or  for  her  benefit,  to  have  that  money  treat- 
ed as  received  by  the  donee  in  trust  for  such  creditor,  and  to  faiave  the 
amount  of  the  donation,  or  so  much  thereof  as  was  required  to  satisfy 
the  demand  of  such  creditor,  charged  against  the  property  of  the  donee 
in  which  it  was  invested.  Lockard  v.  Nash,  Adm'r,  64  Ala.  385 ;  Cart- 
wright  v.  West,  185  Ala.  41,  64  South.  293.  The  questioned  transac- 
tion was  binding  as  between  the  debtor  and  his  donee,  the  former  re- 
taining no  right  to  the  money  he  gave  and  acquiring  no  interest  in  the 
property  into  which  it  went,  but  was  voidable  as  against  creditors 
whose  debts  were  in  existence  when  the  gift  was  made.  An  effect  of 
the  statute  is  to  give  the  debtor's  trustee  in  bankruptcy  the  right  to 
assert  and  enforce  the  right  of  such  creditors.  The  appellant's  petition 
raised  the  question  whether  the  amoimt  recovered  by  the  trustee,  less 
costs  incurred,  belonged  to  the  creditor  whose  rig^t  was  enforced  by 
the  decree,  or  was  received  and  held  by  the  trustee  as  part  of  the  bank- 
rupt's estate  for  the  common  benefit  of  his  creditors.  Other  creditors 
would  be  benefited  by  the  trustee's  recovery,  though  the  net  amoimt 
recovered  is  applied  on  the  appellant's  demand  alone,  as  a  result  of 
such  application  is  the  extinguishment  of  a  claim  which,  but  for  such 
recovery,  would  share  in  the  part  of  the  bankrupt's  estate  which  is 
available  for  general  distribution  among  his  creditors.  Nothing  con- 
tained in  the  above-quoted  provision  of  the  Bankruptcy  Act  forbids 
the  application  of  an  amount  so  recovered  by  the  trustee  to  the  satis- 
faction of  the  one  debt  of  the  bankruprt;  which  was  in  existence  when 
the  transaction  brought  into  question  by  the  trustee's  suit  occurred. 
That  suit  being  the  assertion  by  the  trustee  of  a  right  possessed  by 
only  one  of  the  batikrupt's  creditors,  other  creditors  have  no  right  to 
share  in  the  amount  so  recovered,  unless  that  right  is  given  by  some 
provision  of  the  Bankruptcy  Act.  In  behalf  of  the  appellee  it  is  con- 
tended that  the  decision  in  the  case  of  Globe  Bank  v.  Martin,  236  U. 
S.  288,  35  Sup.  Ct.  377,  59  L.  Ed.  583,  shows  that  the  amount  recov- 
ered by  the  trustee  was  held  by  him  as  a  part  of  the  bankrupt's  estate 
to  which  the  appellant  has  no  prior  right 
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The  fund  which  was  in  question  in  the  case  just  mentioned  was  ac- 
quired by  the  trustee  in  bankruptcy  under  the  following  circumstances : 
Some  time  prior  to  the  debtor's  bankruptcy,  and  while  he  owed  debts 
to  the  Globe  Bank  and  others,  he  made  voluntary  conveyances  to  his 
son.     Within  four  months  prior  to  the  bankruptcy,  creditors  whose' 
debts  existed  at  the  time  such  conveyances  were  made  brought  suits 
to  subject  the  conveyed  property  to  their  demands  and  had  attach- 
ments levied  on  that  property.    After  the  debtor  was  adjudged-  bank- 
rupt, the  bankruptcy  court  entered  an  order  that  the  attachment  lien 
be  preserved  for  the  benefit  of  the  bankrupt  estate,  and  that  the  trus- 
tee intervene  in  the  suits  in  which  the  attachments  issued.    This  the 
trustee  did  by  petition,  and  it  was  adjudged  that  enough  of  the  at- 
tached property  be  sold  to  realize  the  amount  of  the  debts  in  existence 
■when  the  attacked  conveyances  were  made.    The  trustee  received  the 
proceeds  of  such  sale.    It  was  held  that  the  fund  so  obtained  should 
be  distributed  between  all  the  creditors  as  a  general  asset  of  the  bank- 
rupt estate,  and  not  between  those  creditors  who  alone  would  have 
shared  in  the  fund,  had  their  attachment  been  obtained  more  than  four 
months  prior  to  the  filing  of  the  petition  in  bankruptcy.    The  opinion 
rendered  makes  it  plain  that  the  conclusion  reached  was  the  result  of 
applying  the  provisions  of  section  67f  of  the  Bankruptcy  Act  to  the 
facts  disclosed.    In  the  course  of  the  opinion  it  was  said : 

"That  section  distinctly  provides  that  all  levies,  judgments,  attachments, 
or  other  liens,  obtained  through  legal  proceedings  against  a  person  who  Is 
Insolvent,  within  four  months  of  the  filing  of  the  petition  In  bankruptcy,  shall 
be  deemcKl  null  and  void,  and  the  property  affected  by  the  levy,  Judgment,  at- 
tachment, or  other  lien  shall  be  deemed  wholly  discharged  and  released  from 
the  same,  and  shall  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bank- 
rapt,  unless  the  court  shall,  as  was  done  In  this  case,  order  that  the  right 
under  the  Itfvy,  Judgment,  attachment  or  other  Hen  be  preserved  for  the.  bene- 
fit of  the  estate  In  which  event  the  same  shall  pass  to  and  be  preserved  by 
the  trustee  for  the  benefit  of  the  estate.  Ehccept  for  the  attachments,  the 
appellant  banks  had  no  specific  lien  upon  the  estate."  Globe  Bank  v.  Martin, 
236  U.  S.  288,  298,  36  Sup.  Ct  377,  381  (50  L.  Bd.  683). 

The  ruling  was  to  the  effect  that,  where  a  judicial, lien  obtained 
against  an  insolvent  debtor  within  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy  against  him  is  preserved  and  enforced  for 
the  benefit  of  the  estate,  as  authorized  by  section  67f  of  the  Bankrupt- 
cy Act,  the  fund  coming  into  the  possession  of  the  trustee  as  the  re- 
sult of  such  action  belongs  to  the  bankrupt  estate,  and  not  to  those 
creditors  only  in  whose  behalf  the  lien  originally  was  obtained.  That 
decision  was  the  result  of  applying  the  provision  mentioned  to  a  state 
of  facts  to  which  it  was  held  to  be  applicable. 

Section  70e  of  the  Bankruptcy  Act  differs  from  section  67f  of  that 
act,  in  that  the  former  does  not  contain  any  provision  to  the  effect 
that  property,  or  its  value,  recovered  by  the  trustee  in  a  suit  which 
that  section  authorizes  him  to  bring  when  he  elects  to  avoid  a  transfer 
by  the  bankrupt  of  his  property  which  any  creditor  of  such  bankrupt 
might  have  avoided,  shall  "pass  to  the  trustee  as  part  of  the  estate  of 
the  bankrupt"  It  may  be  that  property  or  its  value  so  recovered  by 
his  trustee  might  have  been  made  a  part  of  the  bankrupt's  estate,  not 
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subject  to  any  priority  in  favor  of  the  creditor  or  creditors  who  alone 
had  had  the  right  to  avoid  the  transfer  brought  into  question.  But  it 
is  significant  that  the  statute  does  not  so  provide,  while  it  does  pro- 
vide for  the  passing  to  the  trustee,  as  a  part  of  the  estate  of  the  bank- 
^rupt,  of  property,  or  its  value,  acquired  by  him  as  a  result  of  the  pres- 
ervation and  enforcement  of  a  Uen  obtained  through  legal  proceedings 
against  an  insolvent  within  four  months  prior  to  the  filing  of  a  pe- 
tition in  bankruptcy  against  him,  without  making  any  exception  based 
upon  the  circumstance  that  the  lien  so  preserved  and  enforced  was 
obtained  by  a  creditor  or  creditors  who  alone  had  the  right  to  obtain 
it ;  the  right  being  one  not  possessed  by  other  creditors.  The  statute 
gives  notice  to  any  one  obtaining  a  lien  by  legal  proceedings  against  an 
insolvent  person  that,  if  the  insolvent's  bankruptcy  occurs  wifiiin  four 
months  after  the  lien  is  obtained,  it  may  be  preserved  and  enforced  for 
the  benefit  of  the  bankrupt's  estate,  the  proceeds  of  such  enforcement 
to  pass  to  the  trustee  as  part  of  the  estate  of  the  bankrupt.  The  pro- 
vision having  this  effect  deals  with  "levies,  judgments,  attachments, 
or  other  liens"  obtained  through  legal  proceedings  against  an  insolvent 
within  four  months  prior  to  his  bankruptcy,  and  with  property  affected 
by  a  lien  so  obtained.  It  does  not  dtal  with  the  rights  of  creditors 
who  have  not  so  obtained  a  Hen. 

Under  the  circumstances  disclosed  in  the  instant  case  the  appellant 
alone  had  the  right  to  subject  to  the  satisfaction  of  its  demand  against 
the  bankrupt  the  property  of  the  bankrupt's  donee  in  which  the  sum 
donated  was  invested.  The  appellant  had  not  obtained  any  lien 
through  legal  proceedings  instituted  for  the  enforcement  of  such  right. 
There  has  not  been  called  to  our  attention,  and  we  have  not  discov- 
ered, any  provision  of  the  Bankruptcy  Act  indicating  an  intention  to 
treat  as  a  general  asset  of  the  bankrupt's  estate  an  amount  recovered 
by  the  trustee  in  a  suit  brought  by  him,  as  authorized  by  section  70e 
of  that  act,  for  the  enforcement  of  the  right  possessed  by  a  creditor 
situated  as  the  appellant  was.  As  above  pointed  out,  it  does  not  fol- 
low from  the  fact  that  the  trustee  was  authorized  to  bring  and  main- 
tain such  a  suit  that  the  recovery  in  it  is  to  be  distributed  between  all 
the  creditors  as  a  general  asset  of  the  bankrupt's  estate,  as  other  cred- 
itors may  be  benefited  by  the  recovery — though  it  belongs  to  the  one 
creditor  whose  right  the  trustee  asserted — ^having  the  effect  of  extin- 
guishing a  claim  against  the  general  assets  of  the  bankrupt's  estate, 
thereby  increasing  the  pro  rata  shares  of  other  creditors  ia  the  assets 
to  be  distributed  between  them. 

In  view  of  the  differences  above  pointed  out  between  section  671 
and  section  70e  of  the  Bankruptcy  Act,  and  of  the  absence  of  anything 
indicating  that  the  lawmakers  intended  that  a  debtor's  bankruptcy 
should  have  the  effect  of  impairing  rights  possessed  by  one  or  some 
only  of  his  creditors  who  had  not,  prior  to  the  bankruptcy,  obtained 
any  lien  through  legal  proceedings,  we  conclude  that  the  decision  last 
above  cited  does  not  foreclose  the  question  raised  by  the  facts  of  the 
instant  case ;  that  the  proceeds  realized  from  the  suit  brought  to  en- 
force the  demand  of  the  appellant  against  property  not  liable  to  be 
subjected  to  the  demands  of  any  other  existing  creditor  of  the  bank- 
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mpt  did  not  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt, 
though  the  recovery  was  in  a  suit  brought  by  the  trustee  under  the  au- 
thority conferred  by  section  70e  of  the  Bankruptcy  Act ;  and  that  the 
appellant  was  entitled  to  the  net  amount  of  the  fund  so  realized. 

It  follows  that  the  decree  appealed  from  was  erroneous.    That  de- 
cree is  reversed. 


ST.  TAMMA>rT  BANK  &  TRUST  CO.  OF  COVINGTON,  LA.,  t.  WINFIELD. 
(Clrcait  Court  oil  Appeals,  Fifth  Clrcnit    Deceiid>er  19,  191&)  * 
No.  3228. 

1.  EscBows  «=>14<1) — Wbonqfui,  Demvebt  op  Bnx  o»  Sale — Petttiok. 

A  petition  setting  up  that  plaintiff  delivered  mules  to  a  third  person 
under  a  contract  requiring  such  person  to  pay  $60  per  head,  and  to  give 
a  chattel  mortgage,  which  aretred  that  the  defendant  bank  to  which  the 
bill  of  sale  had  been  delivered  wrongfolly  delivered  it  to  the  third  person, 
etc.,  enabling  him  to  dispose  of  the  mules  without  imying  plaintiff,  A«{d 
to  state  a  cause  of  action. 

2.  EscBows  *=>14(1) — ^Measuse — ^Wbonofui.  Act. 

Where  plaintiff  delivered  mules  to  a  third  perscm  under  a  contract 
requiring  such  third  person  to  pay  a  stipulated  sum  per  head,  and  de- 
fendant bonk  delivered  to  sudi  person  a  bill  of  sale  for  the  mules,  though 
he  did  not  make  payment  aa  required,  held,  that  plalntlfC  could  not  re- 
cover from  the  bank  as  part  of  damages  the  expense  he  was  put  to  In 
recovering  possession  of  those  mules  not  sold  by  such  third  person. 

8.  ESCBOWS  €=»14(1) — ^Recovebt — EvinENCE. 

Where  plalntUf  delivered  mules  to  a  third  person  under  a  contract 
requiring  him  to  pay  a  fixed  sum  per  head  and  to  give  a  chattel  mortgage, 
and  defendant  bank  wrongfully  delivered  to  such  third  person  a  bill  of 
sale  for  the  mules,  though  he  did  not  make  payment,  held,  such  i>erson 
having  disposed  of  part  of  the  mules  to  his  damage,  plaintiff  could  not 
recover  for  the  bank's  wrongful  act,  without  proving  the  value  of  such 
mules  when  they  were  wrongfully  disposed  of. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana;  Rufus  E.  Foster,  Judge. 

Action  by  James  S.  Winfield  against  the  St  Tammany  Bank  &  Trust 
Company  of  Covington,  La.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

H.  W.  Robinson,  of  New  Orleans,  La.  (Lewis  L.  Morgan,  of  Cov- 
ington, La.,  on  the  brief),  for  plaintiff  in  error. 

Lewis  R.  Graham  and  Henry  Mooney,  both  of  New  Orleans,  La., 
for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  [1]  This  was  an  action  by  the  defend- 
ant in  error,  James  S.  Winfield,  against  the  plaintiff  in  error,  St.  Tam- 
many Bank  &  Trust  Company,  which  will  be  referred  to  as  the  bank. 
The  plaintiff's  petition,  as  it  was  amended,  disclosed  the  following  state 
of  facts: 

t=>Var  other  casea  see  same  topic  &  KBT-NVMBBR  In  all  Key-Numbered  Digests  &  Indexes 
264  F. — 60  •Rehearing  denied  February  1,  1919. 
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Winfield,  who  lived  at  El  Paso,  Tex.,  and  H.  C.  Wertz  entered  into  a 
written  contract,  under  which  the  former  was  to  deliver  to  the  latter 
71  head  of  Texas  mules  of  various  brands,  and  the  latter  was  to  re- 
ceive the  mules  at  Covington,  La.,  where  he  lived,  and  feed  and  sell 
the  same,  pay  the  former  $60  per  head,  and  give  a  chattel  mortgage  on 
the  mules.  The  contract  contained  a  provision  to  the  effect  that,  if 
Wertz  failed  to  dispose  of  the  mules  within  60  days  from  the  date  of 
the  contract,  then  the  mules  remained  the  property  of  Winfield.  Wertz 
did  not  give  a  chattel  mortgage  on  the  mules  as  provided  for  in  the 
contract.  Under  an  arrangement  made  with  the  bank  it  received  from 
Winfield  the  bills  of  sale  for  the  mules  given  to  the  latter  when  he 
acquired  them,  and  agreed  not  to  turn  over  such  bills  of  sale  to  Wertz, 
except  as  he  paid  to  it  $60  for  each  mule  sold,  the  amoimts  so  paid  to 
be  remitted  or  credited  by  the  bank  to  Winfield.  It  was  made  knowTi 
to  the  bank  that  both  Winfield  and  Wertz  understood  that  the  latter 
would  not  be  able  to  sell  the  mules  unless  he  had  the  bills  of  sale  for 
them  which  had  been  given  to  Winfield.  The  bank  delivered  the  bills 
of  sale  to  Wertz,  without  receiving  any  payment  for  or  on  the  mules, 
and  Wertz  sold  a  number  of  the  mules  for  which  he  did  not  pay. 

We  think  the  court  properly  ruled  that  the  petition,  as  it  was  amend- 
ed, disclosed  a  cause  of  action,  and  was  not  subject  to  the  exception  or 
demurrer  interposed  to  it.  It  fairly  appears  from  the  averments  that 
the  action  of  tlie  bank  in  delivering  to  Wertz  the  bills  of  sale  mentioned 
was  effective  in  bringing  about  the  wrongful  disposition  of  some  of  the 
mules  by  Wertz,  which  resulted  in  the  loss  by  Winfield  of  those  mules, 
or  the  value  of  them.  Whetlier  it  was  or  was  not  legally  necessary  for 
Wertz  to  have  possession  of  such  bills  of  sale  to  be  enabled  to  sell  the 
mules  they  represented,  so  long  as  his  conduct  was  controlled  by  the 
understanding  that  it  was  not  safe  for  him  to  dispose  of  the  mules  w^ith- 
out  having  in  possession  the  bills  of  sale  given  to  Winfield,  the  conduct 
of  the  bank  in  delivering  those  instruments  contrary  to  instructions 
properly  might  be  regarded  as  proximately  contributing  to  the  loss 
caused  to  Winfield  by  Wertz's  wrongful  disposition  of  some  of  the 
mules.  The  question  whether  the  wrongful  delivery  of  the  bills  of  sale 
had  the  effect  attributed  to  it  was  one  of  fact. 

Several  of  the  mules  died  while  they  were  in  the  possession  of  Wertz. 
As  a  result  of  a  suit  brought  by  Winfield,  he  recovered  26  of  the 
mules  which  were  not  sold  by  Wertz. 

[2]  Over  objections  interposed  in  behalf  of  the  defendant  the  court 
permitted  the  introduction  by  the  plaintiff  of  evidence  of  the  amoimts 
of  attorney's  fees  and  court  costs  expended  by  him  in  the  suit  brought 
for  the  recovery  of  the  mules  not  sold  by  Wertz.  Error  was  commit- 
ted in  the  admission  of  that  evidence.  Whatever,  if  any,  liability  was 
incurred  by  the  bank  in  consequence  of  its  delivery  to  Wertz  of  the  bills 
of  sale  contrary  to  instructions  was  based  upon  that  action  having  the 
effect  of  enabling  Wertz  to  sell  the  mules  without  pajring  for  tfiem. 
The  bank  incurred  no  responsibility  in  reference  to  the  mules  which 
remained  unsold.  In  no  way  did  it  became  liable  for  a  noncompliance 
by  Wertz  with  his  undertakings  to  care  for  and  redeliver  the  mules 
not  sold  by  him.    Winfield's  outlays  for  attorney's  fees  and  court  costs 
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in  the  suit  for  the  recovery  of  the  mules  were  not  attributable  to  any 
misconduct  of  the  bank.  Because  of  the  error  mentioned  the  judgment 
is  reversed. 

[3]  In  view  of  a  retrial  of  the  case,  attention  is  called  to  an  in- 
struction of  the  court  which  was  not  excepted  to.  The  court  charged 
the  jury: 

"That  if  tb^  beUered  that  Wlnfleld  sent  to  the  bank  bUls  of  sale  for  the 
mules,  with  instructions  not  to  deliver  them  to  Wertz,  except  as  Wertz  paid 
for  each  mule,  and  that,  contrary  to  these  instructions,  the  bank  did  deliver 
the  bills  of  sale  to  Wertz,  and  that  Wortz  was  accordingly  able  to  sell  certain 
of  the  mules,  the  Jury  should  then  And  a  verdict  for  the  plaintiff  for  the 
number  of  mnles  disposed  of  by  Wertz  at  the  rate  of  $60  per  head,  and 
should  also  allow  the  items  of  attorney's  fees,  |300,  and  court  costs  of  $149.75." 

There  was  no  evidence  of  the  value  of  the  mules  sold  when  the  bills 
of  sale  wire  delivered  to  Wertz,  or  when  he  disposed  of  those  mules. 
The  instruction  quoted  improperly  assumed  that  their  value  at  those 
times  was  what  Wertz  had  agreed  to  pay  for  them.  To  sustain  a  re- 
covery based  on  the  bank's  delivery  of  the  bills  of  sale  having  the  ef- 
fect of  enabling  Wertz  to  sell  some  of  the  mules  without  paying  for 
them,  it  was  incumbent  on  the  plaintiff  to  prove  the  value  of  the  mules 
sold  when  they  were  wrongfully  disposed  of. 

Reversed. 


HESTER  V.  BAST  TENNESSEE  &  W.   N.   O.  R.  <X>. 

(Circuit  Gourt  of  Appeals,  Fourth  Circuit    December  6,  1918.) 

No.  1668. 

1.  COMUEBCS    ®=»27(7) — E)IFI.OTXBS'    IiIABILITT   ACT— EUPI,0T]CENT  HT    "IRTEB- 

BTATE  COMMKBCE." 

A  brakeman,  killed  while  on  a  train  of  empty  helper  car^  being  moved 
by  a  switch  engine  to  another  point  within,  the  same  state,  their  desti- 
nation, however,  being  a  further  point  in  another  state,  to  which  they 
were  taken  the  next  day  for  loading  with  ore,  held  to  have  been  em- 
ployed in  Interstate  commerce. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.] 

2.  COMMEHCK  iS=>27(0) — Intebstate  Oommebcb— MOVIHG  BJmptt  Oabs. 

The  hauling  of  empty  cars  from  one  state  to  another  is  interstate  com- 
merce. ' 

8.   COKMERCE    «=927(6) — INTEBSTATE    OoMHEKOB— IRTEBSTATB    TBAIN. 

The  presence  of  Interstate  cans  in  a  train  makes  it  an  interstate  train. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Asheville ;  James  E.  Boyd,  Judge. 

Action  at  law  by  Odie  Hester,  administratrix  of  Charlie  Hester,  de- 
ceased, against  the  East  Tennessee  &  Western  North  Carolina  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff  brings  error. 
Reversed. 

Mark  W.  Brown,  of  Asheville,  N.  C.  (J.  W.  Ragland,  of  Newland, 
N.  C,  and  Thomas  A.  Jones,  of  Asheville,  N.  C,  on  the  brief),  for  plain- 
tiff in  error. 
C=>f  or  oUicr  caies  sea  lame  topic  A  KET-NUMBEB.  In  all  Ker-Nombered  Digest*  4k  Indexes 
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A.  Hall  Johnston,  of  Asheville,  N.  C,  and  John  W.  Price,  of  Wash- 
ington, D.  C.  (James  H.  Epps,  of  Jonesboro,  Tenn.,  and  Price  &  Du- 
laney,  of  Washington,  D.  C,  on  the  brief),  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

KNAPP,  Circuit  Judge.  [1]  Plaintiff  in  error,  plaintiff  below, 
brought  this  action  under  the  federal  Employer's  Liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [Comp.  St.  §§  8657-8665])  to  re- 
cover  damages  for  the  death  of  her  husband,  Charlie  Hester,  who  was 
killed  while  in  defendant's  service  in  February,  1915.  Upon  the  evi- 
dence adduced  in  her  behalf  the  trial  court  directed  a  verdict  for 
defendant,  on  the  ground  that  Hester  was  not  engaged  in  interstate 
commerce  when  he  lost  his  life,  and  the  correctness  of  that  ruling  is 
the  only  question  to  be  decided. 

Defendant  operates  a  narrow  gauge  railroad  running  easterly  from 
Johnson  City,  Tenn..  to  Cranberry,  N.  C,  a  distance  of  34  miles. 
From  Cranberry  an  affiliated  road,  known  as  the  Linville  River  Rail- 
way, extends  to  Shulls  Mills,  N.  C,  a  further  distance  of  24  miles. 
The  only  outlet  for  these  lines  is  Johnson  City,  where  connection  is 
made  with  the  Southern  Railway  and  with  the  Carolina,  Clinchfield.  & 
Ohio.  A  third  rail  has  been  laid  from  Johnson  City  to  Elizabeth  ton, 
Tenn.,  about  10  miles,  and  standard  gauge  cars  can  be  transported  to 
and  from  that  point.  At  Cranberry  there  is  a  large  output  of  iron 
ore,  which  moves  in  "hopper"  cars  to  Watauga  Point,  near  Johnson 
City,  where  a  smelting  furnace  is  located. 

Hester  was  a  brakeman  and  one  of  the  crew  which  operated  a 
switch  engine  in  the  yard  at  Johnson  City.  On  the  day  of  the  accident 
the  regular  freight  train  is  said  to  have  been  "off" — that  is,  not  run- 
ning— and  this  switching  crew  was  called  upon  to  move  a  number  of 
cars  with  a  switch  engine  to  Blevins,  Tenn.,  some  20  miles  distant 
They  started  out  with  16  empty  narrow  gauge  cars,  and  one  standard 
gauge  car,  which  was  dropped  at  Elizabethton.  Among  the  16  cars  were 
several  hopper  cars  at  the  front  end  of  the  train.  The  switch  en- 
gine was  running  backwards,  and  Hester  had  been  sitting  on  the  pilot 
beam  facing  the  first  car.  Shortly  before  reaching  Blevins  he  in  some 
manner  and  from  some  cause  fell  from  the  engine  under  the  cars, 
receiving  the  injuries  from  which  he  died  not  long  afterwards.  In 
order  to  get  him  quickly  to  a  doctor,  the  rear  cars  were  left  at  Blevins, 
and  the  engine  with  6  or  7  hopper  cars  went  on  a  few  miles  further 
to  Roan  Mountain,  Tenn.,  near  the  North  Carolina  border.  Six  of 
these  cars  were  taken  to  Cranberry  the  following  morning  by  an  en- 
gine and  crew  of  the  Linville  Valley  road,  which  came  to  Roan  Moun- 
tain for  that  purpose,  and  the  same  6  cars  were  loaded  with  ore  at 
Cranberry  and  hauled  back  to  Watauga  Point  within  the  next  three 
or  four  days.  In  short,  the  testimony  indicates  that  there  was  a  regu- 
lar and  frequent  movement  of  empty  hopper  cars  to  Cranberry  and 
their  return  loaded  to  the  smelter.  It  also  appears  &at  when  the  r^- 
ular  train  was  "off,"  as  at  the  time  in  question,  it  was  usual  for  de- 
fendant's switch  engine  to  hai^l  empty  hoppers  and  other  cars  to 
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Blevins,  and.  from  there  the  lyinville  Valley  would  take  them  to  Cran- 
berry and  points  beyond  in  North  CaroUna. 

[2,  3]  It  is  enough  to  say  of  these  and  other  facts  of  record  that 
in  our  opinion  they  fully  warrant  the  inference,  if  they  do  not  con- 
clusively show,  that  defendant  and  Hester  were  both  engaged  in  in- 
terstate commerce  when  he  met  his  death.  The  recited  circumstances 
tend  strongly  to  refute  the  contention  that  Blevins  was  in  any  sense 
the  destination  of  the  hopper  cars  hauled  in  the  fatal  train.  It  was 
customary  to  take  empty  hoppers  to  Cranberry,  and  there  was  no 
traffic  at  Blevins  or  other  Tennessee  point  for  which  such  cars  were 
required.  The  employes  of  defendant  could  not  have  supposed  that 
the  hopper  cars  in  question  were  to  be  moved  only  to  Blevins,  but 
must  have  understood  that  they  were  destined  for  Cranberry,  where  in 
fact  they  were  taken  almost  directly.  In  a  word,  the  evidence  justifies 
a  finding  that  the  movement  of  the  train  on  which  Hester  was  killed 
was  an  interstate  movement,  because  it  carried  cars  which,  as  defend- 
ant well  knew,  were  going  through  to  Craiiberry,  N.  C.  Tha  hauling 
of  empty  cars  from  one  state  to  another  is  interstate  commerce.  N. 
C.  R.  Co.  V.  Zachary,  232  U.  S.  248,  259,  34  Sup.  Ct.  305,  58  L.  Ed. 
591,  Ann.  Cas.  1914C,  159.  The  presence  of  interstate  cars  in  a  train 
makes  it  an  interstate  train.  Southern  Ry.  Co.  v.  United  States,  222 
U.  S.  20,  32  Sup.  Ct.  2,  56  L.  Ed.  72.  It  is  not  needful  to  expand  the 
argument.  Upon  the  question  here  considered  we  deem  it  clear  that 
a  case  was  made  for  submission  to  the  jury,  and  it  was  therefore  er- 
ror to  direct  a  verdict  for  defendant.  Pederson  v.  D.,  L.  &  W.  R. 
Co.,  229  U.  S.  151,  33  Sup.  Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C, 
153 ;  St.  L.  &  San  Francisco  Ry.  Co.  v.  Scale,  229  U.  S.  156,  33  Sup. 
Ct.  651.  57  L.  Ed.  1129,  Ann.  Cas.  1914C,  156:  N.  Y.  C.  &  H.  R.  R. 
Co.  v.  Carr,  238  U.  S.  261.  35  Sup.  Ct.  780.  59  h.  Ed.  1298;  Chicago, 
R.  I.  &  P.  Ry.  Co.  v.  Wright,  239  U.  S.  548,  36  Sup.  Ct.  185,  60  L. 
Ed.  431;  Louisville  &  Nashville  R.  Co.  v.  Parker,  242  U.  S.  13,  37 
Sup.  Ct.  4,  61  L.  Ed.  119. 

In  this  brief  review  we  have  referred  only  to  such  facts  as  bear  upon 
the  question  now  before  us,  but  it  may  not  be  improper  to  add  that  in 
our  judgment  the  questions  of  defendant's  negligence  and  Hester's 
assumption  of  risk  were  also  questions  for  the  jury. 

Reversed. 


AMERICAN  CENTRAL  INS.  CO.  et  al.  T.  ISAAOa  * 
(Circuit  Court  ot  Appeals,  Ninth  Circuit.     January  6,  1919.) 
No.  3105. 

PBINOrPAI.  AND  AOBNT  «=»7»(5) LlABIUTT  0»  AGENT — FRAUDULENT  CONDUCT 

OF  Principa]:.'s  Business. 

Evidence  held  sufficient  to  show  that  defendant,  as  agent  for  Insurance 
companies  for  the  sale  of  a  salvaged  stock  of  goods,  was  chargeable  with 
fraud  in  selling  the  larger  part  of  the  goods  in  bulk  to  himself  through 
a  partner. 

4s»Foi  oUier  cans  aee  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
•Rehearing  denied  February  lo,  1919. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  Frank  H.  Rudkin, 
Judge. 

Suit  in  equity  by  the  American  Ceritral  Insurance  Company  and  oth- 
ers against  David  Isaacs.  Decree  for  defendant,  and  complainants  ap- 
peal.   Reversed  and  remanded,  with  directions. 

Jesse  Olney,  of  San  Francisco,  Cal.,  for  appellants. 
Leon  E.  Prescott  and  Bert  Schlesinger,  both  of  San  Francisco,  Cal., 
for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  We  have  examined  the  record  in  this  case 
attentively,  and  are  of  the  opinion  that  the  judgment  of  the  court  be- 
low, dismissing  the  bill,  cannot  be  sustained.  The  complainants  were 
insurers  in  varying  amounts,  aggregating  more  than  $20,000,  on  a 
stock  of  merchandise  in  the  city  of  Seattle,  owned  by  one  Bridge,  do- 
ing business  under  the  name  of  A.  Bridge  &  Co.  While  so  insured, 
to  wit,  on  August  11,  1913,  a  fire  occurred  in  his  store,  almost  immedi- 
ately after  which  he  made  an  assignment  for  the  benefit  of  his  cred- 
itors to  one  Truax,  a  representative  of  the  Seattle  National  Bank.  For 
the  adjustment  of  the  loss  occasioned  by  the  fire.  Bridge  and  his  as- 
signee employed  an  insurance  adjuster  ndmed  Mason,  and  the  instir- 
ance  companies  employed  a  like  adjuster  named  Main.  After  some 
differences  regarding  the  loss.  Mason  finally  reduced  the  claim  on  be- 
half of  the  insured  and  his  assignee  to  $16,200;  Main  conceding  that 
the  loss  amounted  to  $13,588.65,  but  refusing  to  concede  thdt  it  was 
more.  It  was  agreed  between  them  that  the  sound  value  of  the  insured 
stock  before  the  fire  was  $34,300,  and  that  the  insurance  companies 
would  take  over  the  stock  and  pay  that  amount  therefor,  which  they 
did,  having,  through  their  adjuster.  Main,  made  an  agreement  with 
Isaacs,  the  defendant  to  the  suit,  who,  according  to  the  evidence,  was 
an  expert  salvage  man,  by  which  he  agreed  to  sell  the  insured  stock 
for  the  benefit  of  the  insurance  companies,  guaranteeing  that  they 
should  receive  from  such  sale  $18,100,  which  latter  sum  he  agreed  to 
and  did  advance  to  them,  and  upon  the  further  agreement  that  he 
should  receive  for  his  services,  so  stipulated  for,  a  commission  of  20 
per  cent,  on  the  gross  amount  realized  on  the  sale.  The  result  of  this 
arrangement,  therefore,  manifestly  was  to  insure  the  complainants 
against  any  loss  in  excess  of  $16,200  and  Isaacs'  commission  of  20 
per  cent,  on  the  gross  amount  realized  on  the  sale. 

Isaacs  at  once  entered  into  possession  of  the  storeroom  and  stock, 
advertised,  and  commenced  on  the  7th  day  of  September,  what  is 
spoken  of  by  the  witnesses  as  a  fire  sale,  and  continued  it  for  19  days 
with  marked  success  throughout,  according  to  all  of  the  evidence,  ex- 
cepting only  the  testimony  of  the  defendant  Isaacs,  who,  while  admit- 
ting that  it  was  wholly  successful  in  the  beginning,  testified  that  the 
sales  decreased  from  day  to  day,  running  down  as  low  as  $400  to 
$500  a  day — the  average  daily  expenses  being  over  $200.  Isaacs  also 
testified  as  follows: 
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"About  »  WBek  before  tbe  retail  sale  ended,  I  spoke  with  Mr.  Main  aoout 
discontinutng  it.  I  told  tilm  we  couldn't  afford  to  continue  the  sale  much 
longer,  and  that  the  best  thing  to  do  would  be  to  finish  the  rest, of  the  week, 
and  then  sell  the  stock  out  In  bulk.  He  said :  'Go  ahead ;  use  your  own  . 
Judgment.  Isaacs,  you  know  what  will  happen  to  that  sto<^  if  you  sell  it 
in  bulk  to  the  merchants  here ;  they  wlU  steal  it ;  I  don't  think  you  will  get 
30  per  cent,  for  the  stock.'  I  Informed  him  that  I  anticipated  going  in  busi- 
ness in  the  Northwest,  and  that,  provided  I  couid  get  a  lease  on  the  premises, 
I  suggested  that  I  would  put  in  a  bid  on  this  stock  myself  In  the  name  of 
some  other  person,  and  that,  if  any  one  is  willing  to  pay  more  than  I,  they 
are  welcome  to  the  stock.  Mr.  Main  asked  me  how  I  would  conduct  that  sale, 
and  I  said,  'I  will  notify  all  the  merchants  in  Seattle  and  the  surroundings,  ac- 
customed to  buying  and  dealing  In  that  class  of  merchandise.'  He  said, 
"Very  well;  go  right  ahead;'  and  I  immediately  notified  all  the  merchants 
who  I  thought  were  interested,  Wasserman  &  Schlrmer,  Kessler,  Colsky,  Cone, 
and  Buttnlck.  I  received  abont  eight  or  ten  bids.  Wasserman  &  Schlrmer 
bid  25  per  cent;  Colsky,  $4^200;  Cone  bid  between  25  per  cent,  and  30  per 
cent ;  Kessler's  bid  was  30  per  cent ;  and  Buttnlck  bid  between  25  per  cent 
and  30  per  cent  Branner  Bros.,  of.  Belllngham,  Wash.,  made  an  ofter  of 
$10,000,  conditioned  that  they  could  get  the  premises  for  continuing  the  sale, 
which  I  could  not  accept  under*  those  conditions.  These  bidders  came  up  to 
the  store  before  the  sale.  I  showed  them  the  original  inventory  given  to  me 
by  Main.  I  told  them  they  would,  have  to  examine  the  goods  and  Judge  by 
that  inventory.  I  told  them  I  would  take  an  Inventory  of  the  goods  that 
were  left  at  the  close  of  the  sale,  but  I  could  not  guarantee  the  amount  of 
the  goods  that  would  be  left  I  also  put  an  ad  in  the  Times  on  Sunday.  I 
did  not  think  this  would  do  any  good,  but  thought  it  was  the  proper  thing 
to  do." 

* 

Isaacs  stopped  the  sale  Saturday  evening,  September  27th,  and  the 
advertisement  so  inserted  in  the  Seattle  Times  the  next  morning — 
Sunday — ^was  as  follows : 

"The  balance  of  the  A.  Bridge  &  Co.  stock,  103-05  First  Ave.  South,  will  be 
offered  for  bids  Monday,  September  29th,  at  3  p.  m. 

"Coast  ilre  i&  Marine  Insurance  Co., 

"D.  Isaacs,  Manager." 

Without  conflict  the  evidence  shows  that,  without  waiting  for  such 
bidders  as  might  have  been  attracted  by  such  notice  as  was  given  by 
the  advertisement,  Isaacs  sold  the  remaining  stock  in  bulk  at  about  1 1 
o'clock  in  the  morning  of  September  29th  to  himself  for  45  cpnts  on 
the  dollar  of  the  invoice,  aggravating  $11,094,  which  he  paid,  less  20 
per  cent,  thereof,  which  he  deducted  as  his  commission,  pursuant  to 
a  bid,  written  out  by  himself  with  his  own  hand,  in  these  words  and 
figures  : 

"Mr.  D.  Isaacs,  103  First  Ave.,  South,  Seattle,  Washington— Dear  Sir:  I 
hereby  submit  to  youi  the  following  bid  of  the  A.  Bridge  stock:  Forty-seven 
cent  ($.47)  on  the  dollar  of  the  invoice  price.  Hoping  this  meets  with 
your  approval,  I  remain,  yours  truly" 

— ^and  had  his  then  employe,  H.  C.  Seynei,  sign  it,  with  which  em- 
ploye, the  evidence  clearly  shows,  he  had  entered  into  a  secret  agree- 
ment, a  few  days  after  the  commencement  of  the  trust  sale,  to  es- 
tablish a  partnership  business  with  the  stock  so  sold  in  the  name  of 
H.  C.  Seynei  &  Co.,  which  was  done ;  there  being  entered  against  that 
firm  on  its  books  a  charge  in  the  said  sum  of  $11,094. 

It  is  thus  apparent  tha't  this  trustee  not  only  sold  the  trust  property 
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to  himself  for  2  cents  less  on  the  dollar  of  the  invoice  than  he  him- 
self bid  therefor  in  writing,  but  that  from  the  proceeds  he  deducted  20 
per  cent,  thereof  as  a  commission  to  himself,  thus  paying  to  his  cestui 
que  trust  but  $8,876,  For  the  stock  so  purchased  by  him  he  charged 
upon  the  books  of  the  firm  of  H.  C.  Seynei  &  Co.,  in  which,  accord- 
ing to  the  uncontradicted  evidence,  he  continued  a  secret  partner,  the 
aforesaid  full  amount  of  $11,094.  The  evidence  further  shows  that 
during  the  Sunday  intervening  between  the  close  of  the  fire  sale  and 
the  following  day,  on  which  he  gave  the  public  notice  that  the  sale 
in  bulk  of  the  remaining  stock  would  be  made,  he  took  an  inventory 
thereof,  aggregating  $24,653 ;  and  the  evidence  shows  without  dispute 
that  in  the  evening  of  the  day  on  which  said  bulk  sale  was  ma.de,  at  a 
meeting  between  the  two  partners  held  in  the  Hotel  Herald  in  Seattle, 
Isaacs,  with  his  own  hand,  made  in  writing  a  list  of  the  various  ar- 
ticles of  merchandise  so  sold  in  bulk,  aggregating  in  value  $24,603.39. 
While  it  is  true  that  he  testified,  as  has  been  above  set  out,  that  he 
notified  all  the  merchants  he  thought  would  be  interested  of  the  bulk 
sale,  and  enumerated  the  bids  he  said  were  made  to  him  by  the  parties 
he  named,  such  testimony  is  not  only  in  direct  conflict  with  that  of  a 
number  of  his  employes  who  were  in  the  store  at  the  time,  but  is 
wholly  inconsistent  with  that  of  the  witness  Bailey,  an  attorney  at 
law,  whose  testimony,  we  think,  hears  upon  its  face  every  indication 
of  truthfulness.    That  witness  testified,  among  other  things: 

"As  I  had  been  told  this  sale  in  bulk  was  coming  off  Monday  morning,  \iy 
Mr.  Isaacs,  I  went  down  at  that  hour,  and  was  there  when  the  bids  were 
opened.  Two  men  whom  I  did  not  know  were  complaining  to  Mr.  Seynei  that 
they  would  like  to  have  bid,  had  they  time  to  examine  the  ?oods  before  the  bids 
were  opened,  but  could  not  do  It  I  do  not  know  how  many  bids  were  In,  nor 
what  any  of  them  called  for ;  but  a  few  minutes  afterwards  Mr.  Seynei  came 
back  and  told  me  he  hod  got  the  goods,  but  that  he  knew  he  would  all  the 
time.  Before  I  left  the  store  at  this  time  Mr.  Isaacs  told  me  that:  *We 
have  got  the  goods  and  they  are  all  in  perfect  shape.  Now  we  will  put  on  a 
sale  and  make  plenty  of  money,'" 

Moreover,  it  appears  that  to  the  very  brief  and  unusual  notice  that 
Isaacs  caused  to  be  inserted  in  the  Sunday  edition  of  the  Seattle  Times 
he  affixed  the  fictitious  name  "Coast  Fire  &  Marine  Insurance  Co.," 
and  deliberately  testified  that  he  did  not  think  the  advertisement  "would 
do  any  good,  but  thought  it  was  the  proper  thing  to  do" ;  whereas,  it 
is  a  matter  of  common  knowledge  that  notice  of  such  sales  is  deemed 
by  the  commercial  world  as  not  only  highly  useful,  but  is  almost  al- 
ways, if  not  universally,  published,  not  only  once,  but  for  such  rea- 
sonable time  as  will  enable  prospective  purchasers  both  to  examine  the 
stock  to  be  sold,  as  well  as  to  attend  the  sale ;  and  such  is  the  effect  of 
the  testimony  of  all  of  the  numerous  witnesses  upon  the  subject,  ex- 
cept the  defendant  Isaacs. 

When  to  all  of  this  is  added  the  most  pr^inant  fact  that  in  the 
advertisement  he  expressly  stated  and  notified  the  public  that  the  sale 
would  not  be  made  until  3  o'clock  of  the  afternoon  of  Monday,  he  in 
fact  made  it  to  himself,  through  his  employe,  Seynei,  about  11  o'clock 
in  the  morning  of  that  day,  for  the  consideration  and  under  the  cir- 
cumstances that  have  been  stated,  we  are  of  the  opinion  that  it  is  im- 
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possible  to  resist  the  conclusion  that  such  sale  was  grossly  fraudulent, 
and  that  the  court  below  erred  in  dismissing  the  bill. 

The  judgment  is  reversed,  and  the  case  is  remanded,  with  directions 
to  that  court  to  decree  the  sale  in  bulk  fraudulent  and  void,  and  to 
compel  the  defendant  to  the  suit  to  account  for  his  proceedings  as  trus- 
tee, with  leave  to  the  respective  parties  to  introduce  such  further  evi- 
dence as  they  may  desire  and  as  may  be  proper. 


ANDERSON  T.  FOREST  OlTi  NAT.  BANK  OF  ROCKFORD,  ILIj. 

(drcnlt  Court  of  Appeals,  Seventh  Clrcnlt    December  10,  1918.) 

No.  2613. 

Bankkcptct  ^»408(4)— Right  to  Dischabgb — ConoKAUfflNT  or  Assets. 

Failure  of  a  bankrupt  to  schedule  his  Interest  in  his  deceased  father's 
estate,  where,  after  payment  of  a  note  which  he  owed  the  estate,  he  had 
no  valuable  Interest,  is  not  a  fraudnlent  concealment  of  assets,  which  will 
defeat  bis  right  to  a  discharge. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
cm  Division  of  the  Northern  District  of  Illinois. 

In  the  matter  of  C.  L.  Anderson,  bankrupt.  From  an  order  deny- 
ing his  discharge,  the  bankrupt  appeals.    Reversed. 

Roy  if.  Hall,  of  Buffalo,  N.  Y.,  for  appellant. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge.  The  subject-matter  of  this  appeal 
is  the  denial  of  appellant's  application  for  discharge  in  bankruptcy. 
The  ground  of  the  denial  was  that  the  bankrupt,  in  fraud  of  his  cred- 
itors, failed  to  schedule  an  interest  in  the  estate  of  his  father,  a  res- 
ident of  Iowa,  who  had  died  a  short  time  before  the  filing  of  appel- 
lant's petition  in  bankruptcy.  It  appears  from  the  record  that  the 
father  left  a  will  in  which  he  bequeathed  a  farm  in  Iowa,  one-third 
to  his  wife  and  two-thirds  to  his  three  children.  But  it  further  ap- 
pears that  somff  time  before  his  death,  and  after  making  the  will  he 
sold  the  farm,  making  no  provision  in  the  will  for  disposition  of  the 
proceeds.in  such  case,  whereby  the  proceeds  of  the  farm,  the  large  bulk 
of  the  estate,  became  intestate  estate,  which  descended  one-third  to 
the  mother  and  the  rest  to  the  three  children  equally. 

The  record  shows  that  the  estate  of  deceased  consisted  of  a  purchase- 
money  mortgage  on  this  farm  for  about  $11,000,  and  a  note,  which 
the  bankrupt  owed  his  father,  of  nearly  $3,000,  with  interest  at  6  per 
cent,  for  about  nine  years.  Appellant  testified  that  he  did  not  know 
what  his  father's  will  contained,  but  assumed  all  along  that  his  father 
had  left  all  his  property  to  his  mother.  The  will,  while  filed  in  the 
court  in  Iowa  some  time  in  May,  was  not  admitted  to  probate  until 
November,  which  was  after  the  petition  in  bankruptcy  was  filed.  It 
seems  that  shortly  thereafter  the  trustee  in  bankruptcy  had  a  copy  of 
the  will,  and  that  he  knew  of  its  contents,  before  the  bankrupt  says 
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he  found  it  out ;  but  he  took  no  steps  to  recover  for  the  creditors  any 
part  of  the  estate  of  deceased.  Bankrupt's  mother  and  the  county 
clerk  in  Iowa  and  the  attorney  in  charge  of  the  estate  all  testified  that 
they  had  not  informed  Anderson,  who  resided  at  Rock  ford,  ID.,  of 
the  contents  of  the  will.  One  Waterman  testified  that  before  the  bank- 
ruptcy Anderson  had  told  him  that  he  expected  to  build  a  house  in 
Rockford  with  some  money  he  would  get  from  Iowa,  and  that  it  was 
his  impression  that  Anderson  said  the  money  would  come  from  his 
father's  estate,  but  Waterman  was  not  certain  about  this.  Anderson 
said  that  he  did  say  to  Waterman  that  he  would  get  some  money  from 
Iowa,  but  that  he  expected  the  money  was  to  come  from  his  mother, 
who  had  told  him  that,  when  she  got  the  money,  she  would  let  him  have 
some  to  build  a  house  with. 

But,  apart  from  the  evidence  of  appellant's  knowledge  or  want  of 
it  upon  this  subject,  the  undisputed  evidence  of  the  actual  value  and 
extent  of  the  bankrupt's  interest  in  his  father's  estate  makes  it  plain 
that,  after  deduction  of  the  note  he  owed  the  father's  estate,  he  had 
no  valuable  interest  remaining  which  could  be  the  subject  of  conceal- 
ment or  of  fraudulent  withholding  from  the  trustee.  His  failure  to 
schedule  any  interest  in  his  father's  estate,  if  in  fact  he  had  none, 
will  not  sustain  the  objection  made  to  his  discharge  in  bankruptcy. 

The  order  of  the  District  Court  denying  plaintiff's  discharge  is 
reversed,  with  direction  for  further  proceedings  not  inconsistent 
herewith. 


tTNITED  STATES  T.   ST.  JOHN. 
(Circuit  Court  of  Appeals,  Seventh  Circuit.       December  21,  1918.) 
'  No.  2895. 

1.  Bail  *=»44 — Cbiminai,  Pbosecution — Right  to  Releabk  oh  Baxl  Pend- 

ing Pkocekdinob  in  Ebbok. 

Under  rule  34  of  the  Circuit  Court  of  Appeals  (235  Fed.  xly,  148  C. 
C.  A.  xlv)  It  Is  discretionary  with  the  court  or  judge  to  accept  ball  from  a 
defendant  pending  proceedings  In  error  after  conviction  and  sentence, 
although  hl8  right  to  bail  is  not  the  same  as  before  canvictlon. 

2.  Bail  «=>49 — Pending  Pbockbdinos  in  Ebbok. 

In  cases  where  the  granting  of  ball  after  conviction  pending  proceea- 
ings  in  error  is  opposed  by  the  government,  and  no  bill  of  exceptions  has 
been  settled,  application  should  first  be  made  to  the  trial  judge. 

3.  Bail  €=>44 — Bail  Pending  Pboceedinqs  in  Erbob. 

Admission  to  ball  dmled  to  a  defendant  convicted  of  violation  of  the 
Espionage  Law  (Comp.  St.  1918,  §§  10514a-10514d),  pending  pi-oceedlngs 
in  error. 

Criminal  prosecution  by  the  United  Slates  against  Vincent  St.  John 
and  others.  On  application  to  a  Circuit  Judge  by  defendant  St.  John 
for  bail  pending  proceedings  in  error.    Denied. 

Clarence  Darrow,  of  Chicago,  111.,  for  plaintiff  in  error. 
Charles  F.  Clyne,  of  Chicago,  111.,  and  David  S.  Cook,  of  Salt  Lake 
City,  Utah,  for  the  United  States. 

^=3For  other  cues  see  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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EVAN  A.  EVANS,  Circuit  Judge.  Defendant,  together  with  some 
100  others,  was  convicted  on  four  counts  of  an  indictment,  each  count 
charging  conspiracy  to  violate  the  so-called  Espionage  Act  (Act  June 
15,  1917,  c.  30,  40  Stat.  231  [Comp.  St.  1918,  §§  10514a-10514d]), 
and  was  sentenced  to  serve  a  term  in  the  penitentiary.  He  has  sought 
and  secured  a  writ  of  error,  and  now  seeks  to  be  enlarged  on  bail 
pending  the  hearing  of  his  writ  of  error  by  the  Circuit  Court  of  Ap- 
peals. 

[1]  That  a  judge  of  this  court  may  grant  bail  pending  the  hearing 
on  a  writ  of  error,  in  a  proper  case,  is  recognized  by  rule  34  of  this 
court  (235  Fed.  xiv,  148  C.  C.  A.  xiv)  which  reads  as  follows: 

"2.  Where  such  writ  of  error  Is  allowed  In  the  criminal  cases  aforesaid, 
the  Clrcalt  Conrt  or  the  District  Court  before  which  the  accused  was  tried, 
or  the  District  Judge  of  the  district  wherein  he  was  tried,  within  his  district, 
or  the  Circuit  Justice  assigned  to  this  dicult,  or  any  of  the  Circuit  Judges 
within  the  circuit,  shall  have  the  power,  after  the  citation  has  -been  duly 
serred,  to  admit  the  accused  to  ball  and  to  fix  the  amount  of  such  balL" 

While  assignments  of  error  must  be  filed  before  any  writ  of  error 
is  allowed  (rule  11,  C.  C.  A.,  150  Fed.  xxvii,  79  C.  C.  A.  xxvii),  there 
is  no  requirement  that  the  bill  of  exceptions  shall  be  settled  prior  to 
the  issuance  of  the  writ.  Paragraph  2  of  rule  34  contemplates  the 
issuance  of  the  writ  of  error  prior  to  any  enlargement  on  bail.  In 
the  present  case,  while  assignments  of  error  have  been  filed  and  the 
writ  of  error  issued,  there  has  been  presented  no  transcript  of  the 
testimony  and  no  bill  of  exceptions. 

The  government  opposes  defendant's  motion  for  bail  on  the  ground 
that  there  is  no  bill  of  exceptions  from  which  the  court  can  determine 
whether  the  assignments  of  error  are  well  supported  by  the  record. 

An  examination  of  the  authorities  warrants  the  conclusion  that  the 
right  of  the  defendant  to  bail  prior  to  conviction  is  quite  different 
from  his  right  after  conviction  and  sentence.  Prior  to  a  verdict  of 
guilty,  defendant  is  presumed  innocent.  The  return  of  the  indictment 
against  him  is  not  even  prima  facie  evidence  of  guilt.  It  creates  no 
presumption  against  him,  and  he  is,  excepting,  perhaps,  in  a  few  of- 
fenses covered  by  legislation,  entitled  to  bail  as  a  matter  of  right.  In 
many  states  a  defendant's  right  to  bail  prior  to  conviction  is  safe- 
guarded by  constitutional  provisions,  and,  where  neither  statutory  nor 
constitutional  provisions  are  found,  bail  is  allowed  under  the  common- 
law  rule,  it  being  a  matter  of  discretion  with  the  court.  In  re  Thomas, 
39  L.  R.  A.  (N.  S.)  754,  notes. 

But  defendant  stands  in  a  different  position  after  conviction.  In 
fact,  in  some  states  it  has  been  considered  necessary  to  enact  legisla- 
tion conferring  power  upon  courts  to  allow  bail  after  conviction  and 
sentence.  In  the  federal  courts  this  power  has  been  given  by  a  rule 
of  the  Supreme  Court.  See  United  States  v.  Simmons  (C.  C.)  47  Fed. 
575.    In  tills  court  a  similar  rule  (34)  has  been  adopted. 

Aside  from  any  authorities,  it  must  be  apparent  that,  inasmuch  as 
bail  is  allowed  almost  as  a  matter  of  course  before  conviction,  largely 
because  of  the  presumption  of  innocence  which  prevails  in  defendant's 
behalf,  a  different  practice  should  prevail  where  the  reason  for  the 
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rule  disappears.  After  conviction  and  sentence,  the  burden  is  upon  th<! 
convicted  party  to  show  error  in  the  conyiction. 

However,  in  view  of  the  fact  that  bail  is  granted  in  the  discretion 
of  the  court,  not  alone  because  of  the  existence  of  this  presumption  of 
innocence,  courts  have,  with  great  liberality,  allowed  defendants  to  be 
enlarged  on  bail  notwithstanding  conviction.  G>nsiderations  afiFectinf 
the  determination  of  this  question  are  severity  of  the  punishment,  the 
nature  of  the  offense  of  which  the  defendant  stands  convicted,  the 
health  of  the  prisoner,  the  character  of  the  evidence,  the  good  faith 
back  of  the  assignments  of  error,  the  public  welfare,  the  conduct  of 
the  accused  after  indictment  and  up  to  and  including  the  time  of  his 
sentence,  as  well  as  many  other  matters. 

In  fact,  bail  has  been  so  frequently  granted  after  conviction  that  an 
erroneous  impression  has  obtained  with  the  bar  that  it  is  allowed  as  a 
matter  of  right.  A  few  authorities,  therefore,  might  well  be  examined. 
In  3  Ruling  Case  Law,  p.  15,  we  find  the  following: 

"After  conviction,  no  constitutional  fight  to  ball  exists  and  the  granting  of 
ball  rests  in  the  sonnd  discretion  of  the  court  In  cases  of  misdemeanor  tta« 
discretion  is  exercised  freely  in  favor  of  bail,  but  in  felonies  ball  la  allowed 
with  grent  caution,  and  only  where  the  peculiar  circumstances  at  the  case 
render  it  right  and  propeii." 

In  6  Corpus  Juris,  p.  965,  we  find  the  following  statement  supported 
by  many  authorities: 

"As  a  general  rule,  the  conyiction  of  the  accused  does  not  deprive  the  conrt 
of  the  power  to  admit  him  to  bail  pending  an  lmix>3ttlon  of  sentence ;  bnt  \tt 
allowance  continues  a  matter  of  Judicial  discretion  until  the  accnsed  Is 
finally  committed  in  execution;  and  in  some  Jurisdictions  this  power  is  ex- 
pressly regulated  by  constitutional  or  by  statutory  provisions.  There  Ls 
however,  no  constitutional  right  to  bail  after  conviction;  and,  although  in 
cases  of  misdemeanor  this  discretionary  power  is  exercised  freely  in  its 
favor,  in  cases  of  felonies  bail  after  conviction  should  be  allowed  wltlt  great 
caution  and  only  where  the  extraordinary  or  peculiar  drcomstaaces  of  the 
case  render  it  right  and  proper." 

To  the  same  effect,  see  5  Cyc.  72. 

In  the  federal  courts  we  find  the  right  to  bail  after  conviction  early 
recognized.  In  United  States  v.  Simmons  (C.  C.)  47  Fed.  577,  the 
court  says: 

"Were  it  not  for  rule  36  of  the  Supreme  Court  [32  Sup.  Ct  xlU]  of  the 
United  IStates,  it  might  well  be  argued  that  no  ball  should  be  accepted  from 
a  person  already  convicted  and  under  sentence  to  be  imprisoned  for  a  term 
of  six  years." 

In  Re  Schriber,  19  Idaho,  531,  114  Pac.  29,  37  L.  R.  A.  (N.  S.) 
693,  the  appellate  court  considered  a  situation  where  the  trial  court 
refused  to  enlarge  the  defendant  after  conviction.  I  quote  from  the 
opinion : 

"It  would  certainly  be  disastrous  If  we  should  hold  that  this  provision  of 
the  Constitution  grants  to  a  person  convicted  of  crime  the  absolute  right  to  be 
admitted  to  bail  pending  appeal,  irrespective  of  the  merits  of  the  case. 
•  •  •  For  some  reason  the  judge  subsequently  concluded  that  he  shoold 
no  longer  be  admitted  to  bail.  ♦  ♦  •  We  would  not  feel  JustiUed  in  in- 
terfering with  the  discretion  of  the  trial  Judge  under  the  facts  and  circum- 
stances as  they  present  themselves  to  ua  in  this  petition.    *    *    •    We  are 
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not  familiar  with  the  situation  and  the  drcamstances  of  the  petitioner,  and 
we  think  that  Is  a  matter  with  which  the  trial  judge  can  deal  more  justly 
and  wisely.  He  is  familiar  with  the  parties  and  their  ability  to  give  ball, 
and  also  knows  the  facts  surrounding  the  commission  of  the  offense  for  whicli. 
he  was  convicted." 

Extended  notes  appear  in  the  report  above  referred  to,  as  well  as 
in  the  case  of  In  re  Thomas,  supra. 

Whether  the  court  properly  traces  its  authority  to  the  Supreme 
Court  rule  or  not  is  immaterial.  Federal  courts  have  exercised  un- 
hesitatingly the  power  to  admit  to  bail  defendants  convicted  and  sen- 
tenced. In  Ex  parte  Harlan  (C.  C.)  180  Fed.  119,  135,  the  question 
is  considered  at  some  length.    I  quote  therefrom: 

"It  is  needless  to  say  that  there  is  no  constitutional  right  to  bail  in  any 
case,  after  conviction.  After  all  that  has  been  said  and  written  on  the  sub- 
ject, the  only  rule  which  can  be  deduced  from  the  authorities  Is  that  ball 
should  be  granted  or  denied  as  best  effects  exact  Justice  between  the  govem- 
ment  and  the  defendant  according  to  the  diaracter  and  urgencies  of  the  in- 
stant case,  determined  in  the  light  of  the  principles  of  the  common  law  as 
affected  by  the  enactments  of  Congress.  It  is  due  to  social  order  and  proper 
regard  for  the  majesty  of  the  law,  that  a  sentence,  especially  when  affirmed 
by  an  appellate  court,  should  be  executed  without  undue  delay,  and  courts 
should  be  careful  not  to  give  countenance  to  factious  resistance  to  the  orderly 
operation  of  the  law  by  lightly  admitting  a  convicted  prisoner  to  ball.  On 
the  other  hand,  it  is  also  to  be  borne  in  mind  that  the  law  is  quick  to  afford 
opportunity  and  means  to  tne  citizens  to  redress  wrongs  at  its  hands,  and 
delighting  as  it  does,  In  the  liberty  of  the  citizen,  will  not,  except  in  rare  in- 
stances, compel  the  prisoner  to  undergo  sentence  before  the  final  court  has 
spoken,  when  he  is  honestly  pursuing  legal  means  to  avoid  a  conviction." 

See,  also.  Rose  ex  rel.  Carter  v.  Roberts,  99  Fed.  952,  40  C.  C.  A. 
203. 

In  the  present  case  the  trial  was .  concluded  about  August  17.  De- 
fendants were  sentenced  on  August  30.  A  large  number  of  defend- 
ants were  joined  in  the  indictment  and  most  of  them  are  serving  their 
sentences  in  the  penitentiary.  Defendant  St.  John  claims  that  his 
business  interests  will  suffer  if  he  be  not  enlarged  on  bail.  His  excuse 
for  not  presenting  the  bill  of  exceptions  or  the  transcript  of  the  rec- 
ord is  that  the  trial  was  so  long  (the  taking  of  testimony  covering  some 
85  days),  so  many  exhibits  were  offered,  that  it  has  been  impossible 
to  prepare  the  bill  of  exceptions  within  the  last  3%  months  or  to  get 
it  ready 'for  settlement. 

The  absence  of  the  bill  of  exceptions  in  the  present  case  only  em- 
phasizes what,  in  my  mind,  is  essential  to  the  intelligent  disposition  of 
this  or  any  similar  motion.  The  judge  who  heard  the  case  knows  the 
attitude  of  each  of  the  defendants,  observed  them  throughout  the  trial 
and  particularly  while  on  the  witness  stand,  understands  the  nature 
and  the  character  of  the  offense,  the  reasonableness  of  defendant's 
claim  of  innocence,  the  strength  or  weakness  of  the  government's  case, 
the  possibility  of  injury  to  defendant  by  reason  of  confinement  pend- 
ing the  dispositioa  of  the  writ  of  error,  as  well  as  the  injustice  to  tlje 
public,  if  any,  should  the  defendant  be  enlarged,  and  is  therefore  best 
qualified  to  determine  whether  defendant  should  be  admitted  to  bail, 
as  well  as  the  amount  of  the  bail. 

[2]  To  illustrate  this  court's  difficulties :  Defendant  asserts,  and  the 
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goverament  denies,  that  error  was  committed  in  the  trial  of  the  cast. 
Defendant  asserts  that  he  had  no  part  in  the  conspiracy  charged  and 
that  he  was  not  even  a  member  of  the  organization  commonly  called 
the  I.  W.  W.  This  claim  the  government  denies,  and  asserts  that  de- 
fendant was  one  of  the  leading  officers  of  the  organization  and  an  actor 
who  played  a  leading  role  in  3ie  conspiracy.  Defendant  assigns  error 
because  of  the  alleged  unlawful  seizure  of  papers,  but  this  court  is  at 
a  total  loss  to  know  whether  any  papers  (seized  lawfully  or  unlawfully) 
belonged  to,  or  were  in  the  custody  of,  the  defendant  St.  John.  It  ap- 
pears to  me  that  in  all  cases  where  the  granting  of  bail  is  opposed  by 
the  government,  and  there  is  no  bill  of  exceptions  settled,  the  District 
Judge  who  heard  the  case  should  first  be  given  the  opportunity  to  hear 
the  request  and  judicially  exercise  his  discretion  in  the  matter.  His 
conclusion  would  be  much  more  intelligent  than  mine  and  doubtless 
controlling  on  review. 

There  is  danger  lurking  in  the  too  liberal  exerdse  of  the  power  to 
admit  to  bail  as  well  as  in  the  arbitrary  refusal  to  grant  bail.  Too 
frequently,  after  the  defendant  has  been  admitted  to  bail,  his  interest 
apparently  lags,  the  appeal  drags,  the  bill  of  exceptions  is  not  promptly 
settled,  and  the  record  does  not  reach  the  appellate  court  as  promptly 
as  it  should.  There  are  inexcusable  delays  in  securing  the  printing  of 
the  transcript — more  delays  in  printing  and  serving  the  briefs. 

The  present  rules  of  the  Circuit  Court  of  Appeals  invite  a  very 
early  disposition  of  any  appeal  or  writ  of  error  prosecuted  in  good 
faith  and  with  vigor.  There  are  three  annual  sessions  of  the  court- 
October,  January,  and  April.  Causes  may  be  advanced  or  set  down 
specially.  Writs  may  be  heard  without  the  testimony  being  printed. 
The  clerk  is  able  to  print  transcripts  of  great  length  in  less  than  a 
week,  while  any  brief  of  reasonable  length  will  be  printed  in  a  day. 
Orders  may  be  obtained  dispensing  with  the  printing  of  exhibits.  In 
a  word,  the  rules  and  the  practice  of  the  court  combine  to  accomplish 
the  purpose  of  assisting  the  litigants  to  an  early  disposition  of  their 
cases.  Court  reporters  are  obtainable  who  will  provide  daily  tran- 
scripts of  testimony,  and  bills  of  exceptions  can  be  presented  almost 
on  the  day  the  verdict  is  received. 

Frequently  the  delays  in  these  cases  are  due  to  the  desire  of  the 
parties  to  avoid  a  hearing  rather  than  to  any  other  cause.  In  the  pres- 
ent case,  no  application  for  bail  has  been  made  to  the  judge  who  tried 
the  case  since  the  assignment  of  errors  has  been  filed.  The  offenses 
of  which  this  defendant  and  others  have  been  found  guilty  are  serious 
and  menacing  to  the  public.  Defendant  has  been  tried  and  presuma- 
bly lawfully  convicted.  The  interest  of  the  public  demands  the  execu- 
tion of  the  sentence  unless  some  special  reasons  be  shown  for  defend- 
ant's enlargement. 

[3]  Realizing  that  defendant  is  entitled,  under  the  rules  above  quot- 
ed, to  a  determination  of  his  application  on  its  merits  by  a  judge  of 
this  court,  1  have  studied  the  record  and  such  facts  as  do  appear,  and 
my  conclusion  is  not  clouded  in  doubt.  While  the  transcript  of  testi- 
mony of  the  trial  is  not  before  me,  I  am  favored  with  a  full  statement 
of  the  case  made  by  the  IWstrict  Judge  when  sentence  was  pronounced 
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This  statement  shows  that  acts  were  committed,  and  a  policy  ptirsued. 
.by  many  members  of  the  organization  known  and  referred  to  as  the  I. 
W.  W.  that  were  wholly  at  variance  with  the  policy  of  this  government 
during  the  war,  and  equally  hostile  to  the  welfare  of  people  and  indus- 
tries entirely  free  from  blame  or  responsibility  for  this  country's  part 
in  the  war.  In  large  sections  of  the  country,  members  of  this  organiza- 
tion not  only  attempted  to  cripple  business,  but  to  a  certain  extent,  at 
least,  accomplished  their  object.  Certainly  members  of  the  organiza- 
tion known  as  the  I.  W.  W.  are  not  in  an  enviable  position  to  urge  the 
impairment  of  their  property  rights  now,  in  view  of  their  attitude 
towards  property  during  the  past  year.  Whether  defendant  partici- 
pated in  this  conspiracy — whether  this  defendant,  or  any  defendants, 
were  fairly  convicted  of  this  crime — are  questions  that  each  one  has 
the  right  to  present  and  the  right  to  have  fully  and  fairly  determined. 
But  the  court  cannot  and  should  not  ignore  this  statement  of  the  Dis- 
trict Court  in  determining  whether  bail  should  be  allowed  pending  the 
determination  of  these  questions. 

Upon  the  entire  showing,  I  conclude  the  request  for  bail  should 
be  and  is  hereby  denied. 


MANSON  et  al.  v.  MESIROV. 

(Circuit  court  of  Appeals,  Third  Circuit.    January  IS,  1919.) 

No.  241S. 

Bankbttptcy  «=>467 — Review — Tiyoivaa. 

Conclusion  of  referee  In  bankruptcy,  concurred  in  by  the  District  Court, 
should  not  be  disturbed  on  appeal,  unless  for  plain  error. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania ;  John  B.  McPherson,  Judge. 

In  the  matter  of  the  bankruptcy  of  Max  Manson  and  Samuel  F. 
Manson,  copartners,  individually  and  trading  as  Max  Manson  &  Son 
and  Adelphia  Waist  Company.  On  petition  of  Harry  S.  Mesirov, 
trustee  in  bankruptcy,  the  bankrupts  were  directed  to  turn  over  a  sum 
of  money,  and,  the  order  having  been  affirmed  on  certificate  to  the 
District  Court,  the  bankrupts  appeal.    Affirmed  and  remanded. 

Bertram  D.  Rearick,  of  Philadelphia,  Pa.,  for  appellants. 
Edwin  Fischer,  Byron,  Longbottom  &  Pape,  and  Jacob  I.  Wein- 
stein,  all  of  Philadelphia,  Pa.,  for  appellee. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

PER  CURIAM.  In  the  course  of  the  administration  of  the  bank- 
rupt estate  of  Max  Manson  and  Samuel  F.  Manson,  the  referee,  after 
hearing  proofs,  made  findings  and  entered  an  order  that  said  bank- 
rupts "pay  over  within  10  days  to  Harry  S.  Mesirov,  as  trustee  herein, 
the  sum  of  $2,467,  belonging  to  their  estate  in  bankruptcy,  found  to 
be  in  their  possession  or  under  their  control."    On  certificate  to  it, 
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the  District  Court  reconsidered  the  case,  and  thereafter  entered  its 
opinion  and  decree  as  follows: 

"When  a  trustee  seeks  to  obtain  a  tnm-over  order,  the  established  pracnce 
In  this  circuit  is  to  be  followed.  Epstein  v.  Stelnfeld  (C5.  C.  A.  3)  210  Fed. 
236,  127  C.  C.  A.  54.  The  present  proceeding  is  in  Its  first  stage,  and  I  shall 
only  say  that  an  attentive  examination  of  the  record  discloses  no  reason  for 
disagreement  with  the  referee's  report.  But  the  concluding  words  at  his  order 
should  be  slightly  modified,  so  as  to  read,  'found  at  the  time  the  petltloQ  in 
bankruptcy  was  filed  to  t)e  in  their  possession  or  under  their  controL'  And.  »* 
the  tune  for  payment  fixed  by  the  referee  has  now  expired,  the  date  of  August 
15  is  now  substituted. 

"Thus  modified,  the  order  la  affirmed." 

Thereupon  this  appeal  was  taken  by  the  bankrupts  to  tfiis  court 
No  principles  or  questions  of  law,  or  procedure,  are  involved.  The 
simple  issue  is  one  of  fact,  and  those  facts  are  fully  discussed  in  the 
opinion  of  the  referee.  The  contention,  in  substance,  now  is  that  the 
referee  erred  in  his  finding  of  facts,  and  the  District  Court  erred  in 
adopting  those  findings.  We  have  carefully  examined  the  testimony, 
and  find  the  case  had  the  careful  and  considerate  attention  of  the 
referee,  and  we  see  no  reason  to  differ  from  the  conclusions  he  reach- 
ed. As  the  referee's  conclusions  were  concurred  in  by  the  District 
Court,  we  have  a  case  where  their  joint  judgment  should  not  be  dis- 
turbed unless  for  plain  error. 

The  order  below  is  affirmed,  and  the  case  remanded  lor  further 
procedure  by  the  court  below. 


FREEDOM  Olli  WORKS  00.  v.  PITTSBURGH,  C,  C.  &  ST.  Ii.  BY.  CO. 

(Circuit  Ck>urt  of  Appeals,  Third  CSrcuiL    January  15,  1919.) 

No.  2424. 

ApfeaIi  A.ND  Brbob  ©=»1106(4) — Revhw — Determination. 

In  action  by  railway  company  to  recover  alleged  storage  charges  on 
interstate  shipments,  where  the  case  was  <me  of  far-reaching  importance, 
a  Judgment  entered  on  motion  for  judgment  for  want  of  sufficient  affidavit 
of  defense  may,  in  the  discretion  of  appellate  court,  be  reversed  without 
opinion  on  the  questions  involved,  so  as  to  allow  proofs  to  be  placed 
of  record  before  the  case  is  reviewed. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;  W.  H.  Seward  Thomson,  Judge. 

Action  by  the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  now  for  use  of  Pittsburgh,  Cincinnati,  Chicago  &  St 
Louis  Railroad  Company,  against  the  Freedom  Oil  Works  Company. 
There  was  a  judgment  for  plaintiff,  entered  on  motion  for  judgment 
for  want  of  sufficient  affidavit  of  defense  (247  Fed.  573),  and  defend- 
ant brings  error.    Reversed  and  remanded. 

Forest  G.  Moorhead,  of  Beaver,  Pa.,  for  plaintiff  in  error. 

John  G.  Marshall  and  Moorhead  &  Marshall,  all  of  Beaver,  Pa., 
and  Gordon  Fisher,  of  Pittsburgh,  Pa.  (Dalzell,  Fisher  &  Hawkins, 
of  Pittsburgh,  Pa.,  of  counsel),  for  defendant  in  error. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

^s>Vm  other  cMei  s«e  mat  topic  *  KBT-NUHBBR  la  sU  Ksy-Numbarad  Olsests  ft  IndcM 
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PER  CURIAM.  In  this  case  the  Pittsburgh,  •Cincinnati,  Chicago 
&  St.  Louis  Railway  Company  brought  suit  against  the  Freedom  Oil 
Works  Company  to  recover  for  alleged  storage  charges  on  interstate 
shipments.  The  court  below  entered  judgment  on  a  motion  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense.  Thereupon  the 
oil  company  sued  out  this  writ. 

On  the  argument  it  became  evident  that  the  case  was  one  of  far- 
reaching  importance,  and  this  court  being,  as  it  was  in  Paterlini  v. 
Memorial  Hospital,  232  Fed.  360,  146  C.  C.  A.  407,  unwilling  to 
pass  on  the  questions  involved  until,  "by  the  proofs  rather  than  from 
the  uncertain  averments  of  pleadings,  we  are  precisely  informed  of 
the  facts  upon  which  our  judgment  should  rest,"  we  follow  this  course 
there  indicated,  namely,  without  expressing  in  any  way  any  opinion 
upon  the  questions  hwe  involved,  we  deem  it  the  exercise  of  wise 
discretion  to  reverse  the  judgment  and  allow  the  proofs  to  be  placed 
of  record  before  the  case  is  reviewed  by  this  court. 


FARRBLL  et  al.  v.  FIRST  NAT.  BANK  OF  PHILADELPHIA. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  IS,  1919.) 

No.  2422. 

1.  Appeal   and   Bbrob   «=>9Tr(3)— Grant   or  New   Tbiai<— Discbetionaby 

Powers  of  Court. 

The  grant  at  a  new  trial  is  one  of  tbe  most  usefnl  discretionary  powers 
of  the  trial  court,  and  such  step  is  only  taken,  with  reluctance,  and,  when 
done,  there  is  every  presumption  that  it  is  done  in  pursuance  of  a  wise 
discretion,  and  in  furtherance  of  Justice. 

2.  Appeal  and  EiBROR  €=9llO — Review — ^Decisions  Appealable. 

A  writ  of  error  will  not  lie  to  review  an  order  granting  a  new  trial, 
and  that  matter  can  be  reviewed  only  when  the  case  Is  before  the  appel- 
late court  on  writ  of  error  after  entry  of  final  Judgment 

In  Error  to  the  Kstrict  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  J.  Whitaker  Thompson,  Judge. 

Action  between  J.  Walter  Farrell,  Charles  Weil,  Sumner  S.  Weil, 
and  John  McKay,  trading  as  Weil,  Farrell  &  Co.,  and  the  First  Na- 
tional Bank  of  Philadelphia.  There  was  an  order  granting  the  lat- 
ter a  new  trial,  and  the  former  bring  error.    Writ  dismissed. 

Henry  A.  Rubino  and  Van  Vechten  Veeder,  both  of  New  York 
City,  and  J.  Howard  Reber,  of  Philadelphia,  Pa.,  for  plaintiffs  in 
error. 

Joseph  S.  Clark  and  Owen  J.  Roberts,  bbth  of  Philadelphia,  Pa., 
for  defendant  in  error. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

PER  CURIAM,  [t,  2]  The  error  assigned  in  this  case  is  the  grant- 
ing by  the  court  below  of  a  new  trial.  The  grant  of  a  new  trial  is 
one  of  the  most  useful  discretionary  powers  of  a  trial  court.  It  is 
not  often  exercised  by  the  experienced  District  Judges  of  this  circuit, 

i8=»For  other  cases  see  lama  topic  £  KEY-NUMBER  In  all  Key-Numbared  Dlceata  A  IndAxea 
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and  when  done  it  is  only,  as  they  conceive,  in  furtherance  of  the  due 
administration  of  justice.  In  no  case  in  this  circuit  has  it  been  held 
that  a  writ  of  error  will  lie  to  such  grant  of  a  new  trial  by  the  trial 
judge.  Such  step  is  only  taken  with  reluctance,  but  when  it  is  done 
there  is  every  presumption  that  it  was  done  in  pursuance  of  a  wise 
discretion,  and  in  furtherance  of  justice,  as  the  trial  judge  conceives. 
It  is  alleged  in  this  case  that  there  was  an  abuse  of  discretion,  be- 
cause the  trial  judge,  it  is  contended,  granted  the  new  trial  on  a  mis- 
taken view  of  the  law.  We  do  not  deem  it  wise,  at  the  present  stage 
of  this  case,  to  express  or  indicate  any  view  on  that  question,  but  con- 
fine ourselves  to  quashing  the  writ  and  allowing  the  whole  case  to 
come  before  us  upon  entry  of  final  judgment,  if  error  be  then  assigned. 


OAIiLET  et  al.  T.  B.  ft  O.  SOAP  &  SUPPLT  GO. 
(Circuit  Oonrt  of  Appeals,  Second  Clrcnit      December  11,  191&) 

No.  87. 

1.  Tkade-Markb  A.ND  Tbadb-Naiixs  «=>58 — ^iNFRiRonourr — Masks — Oobfo- 

BATK  NAKK. 

Complainants,  Freodi  mannfacturera  of  high-grade  aoaps  and  toilet 
preparations,  with  a  registered  trade-mark  of  "R.  &  G."  in  monogram,  held 
not  entitled  to  an  Injunction  restraining  defendant,  R.  &  G.  Soap  &  Sup- 
ply Company,  from  using  the  letters  "R.  &  G.,"  wlileh  are  the  initials  of 
its  orga^sers,  in  its  corporate  name ;  there  being  no  claim  of  fraud,  and 
no  proof  of  interference  with  complainants'  trade,  the  soap  made  by  de- 
fendant being  a  low-priced  article. 

2.  Xbade-Mabkb    and    Tkade-Nakks    4=373(2) — Sikilabitt    of    Gorfobatc 

Nakes — ^RioHT  to  Injdnction. 

Where  the  right  to  relief  depends  exduslvely  upon  comparison  of  the 
coiporate  names  of  the  parties  and  the  inferences  to  l>e  drawn  from 
such  comparison  alone,  without  reference  to  extrinsic  facts,  and  there  is 
no  evidence  of  confusion  or  injury,  the  courts  will  not  grant  iojuncdre 
relief. 

3.  Tbade-Masks  and  Tbade-Xaioes  4=370(1) — Unfaib   Competition — Right 

TO  lN.rnNCTION. 

A  court  should  not  interfere  by  injunction  to  restrain  alleged  unfair 
competition,   when  ordinary  attention   by   the  purchaser  of  ttie  article 
>       would  enable  him  at  once  to  distinguish  the  one  from  the  other. 

4.  Tbade-Mabks  and   Tbadk-Naxes   4s>96 — Snrr   roa  iNFaiNomfEirr — ^ac- 

counting. 

An  accounting  for  infringement  of  trade-mark  will  not  be  ordered,  un- 
less it  U  clear  that  on  the  evidence  in  the  case,  or  erldence  wiiich 
might  be  presented  to  the  master,  there  could  be  a  snt>6tantial  recovery. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  EHstrict  of  New  York. 

Suit  in  equity  by  Edmund  Gallet  and  another  against  the  R.  &  G. 
Soap  &  Supply  (Company.  From  the  decree,  complainants  appeal. 
Affirmed. 

Maurice  Leon,  of  New  York  City,  for  appellants. 

J.  Robert  Rubin,  of  New  York  City  (Milton  Frank,  of  New  York 
City,  on  the  brief),  for  appellee. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

'or  other  casea  see  same  topic  A  KEY-NUMBBR  Id  all  Key-Numbered  Diceete  ft  Indezea 
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M ANTON,  Circuit  Judge.  [1]  The  appellants  are  partners  trad- 
ing under  the  name  of  Roger  &  Gallet,  with  their  principal  place  of 
business  in  France.  They  trade,  however,  in  this  country  through 
duly  authorized  agents  here.  They  have  obtained  in  the  United  States 
trade-marks  No.  30,439,  registered  July  27,  1917;  No.  35,737,  regis- 
tered January  8,  1901;  No.  96,880,  registered  May  5,  1914;  No. 
101,629,  repstered  January  5,  1915. 

Under  these  trade-marks,  the  appellants  and  their  predecessors 
conducted  their  business  since  the  2d  of  January,  1891,  which  busi- 
ness consists  of  the  sale  of  high-grade  soaps  and  toilet  preparations. 
The  letters  "R."  and  "G."  have  their  origin  in  the  initials  of  the  ap- 
pellants, and  are  combined  in  a  monogram  described  in  trade-maric 
registered  No.  101,629.  The  appellee,  R.  &  G.  Soap  &  Supply  Com- 
pany,  is  the  successor  of  the  R.  &  G.  Supply  Company.  This  firm 
began  a  premium  business  in  the  city  of  Binghamton,  N.  Y.,  in  1901, 
and  is  now  engagt^  in  the  manufacturing,  buying,  selling,  importing, 
and  exporting  of,  and  dealing  generally  in,  soaps,  teas,  coffee,  gro- 
ceries, cloaks,  suits,  furniture,  and  all  kinds  of  supplies  for  individ- 
uals. Two  men,  Simon  Rosenthal  and  Maurice  Gutraan,  citizens  of 
Binghamton,  using  their  initials  as  part  of  their  corporate  name,  or- 
ganized the  corporation  R.  &  G.  Supply  Company,  which  was  later 
changed  to  the  present  name  of  the  appellee. 

The  appellee  conducted  its  business  by  selling  these  articles  di- 
rectly to  the  consumer  from  its  manufacturing  plant  in  Binghamton, 
giving  premiums  and  stamps,  which  could  be  redeemed  at  its  home 
office,  for  furniture  and  household  articles.  It  is  essentially  a  pre- 
mium business,  as  well  as  a  mail-order  business.  The  bulk  of  its 
business  is  done  in  the  mining  districts  of  Pennsylvania;  it  deals  in 
low-priced  goods,  and  consequently  does  not  reach  the  same  high- 
class  trade  as  do  the  appellants.  On  the  other  hand,  the  appellants' 
business  was  world-wide ;  they  dealt,  in  more  costly  commodities,  and 
consequently  to  a  higher-grade  trade.  The  appellants  expressly  elim- 
inated any  charge, of  fraud. 

There  was  no  proof  that  the  appellants'  business  was  interfered 
with;  that  is  to  say,  that  any  actual  loss  was  sustained  or  trade  di- 
verted by  reason  of  the  use  of  these  initials  in  the  appellee's  trade  name. 
These  facts  were  all  stipulated. 

The  special  master  granted  an  injunction  restraining  the  appellee 
from  using  the  letters  "R."  and  "G."  either  separately  or  in  a  mono- 
gram, or  in  the  form  "R.  &  G."  or  "R.  and  G."  on  labels,  but  did  not 
enjoin  the  use  of  "R.  &  G."  or  "R.  and  G."  in  the  corporate  name ; 
the  latter  use,  however,  to  be  employed  only  with  the  same  size  print 
as  the  balance  of  the  corporate  name. 

The  appellants,  feeling  aggrieved  by  the  scope  of  this  injunction, 
have  appealed,  and  urge  upon  us  that  the  court  below  erred  in  refus- 
ing to  absolutely  forbid  the  use  of  the  letters  "R.  &  G."  in  the  corpo- 
rate name  <of  the  appellee,  and  further  in  failing  to-  grant  an  account- 
ing. 

Upon  these  stipulated  facts,  nothing  appears  except  the  mere  use 
of  the  letters  "R."  and  "G."  by  the  appellee,  and  such  use  in  its  cor- 
porate name  could  not  constitute  an  infringement  of  the  appellants' 
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trade-mark.  Indeed,  the  use  of  similar  trade-marks,  stan^ng  alone, 
does  not  constitute  infringement  Wherever  aid  has  been  had  from 
a  court  of  equity,  there  has  been  some  evidence  of  unfair  competition 
in  the  sale  of  the  goods  by  the  infringer.  If  the  appellee  had  the  right 
to  use  the  letters  "R."  and  "G."  as  it  did,  in  its  corporate  name,  by 
the  grant  of  such  name  from  the  state,  and  did  so  conduct  its  business 
as  not  to  palm  off  its  goods  as  those  of  the  appellants,  and  there  is 
no  evidence  of  fraud  in  the  conduct  of  its  business  which  would  be 
calculated  to  reach  the  same  result,  equity  will  not  enjoin  it  as  an  in- 
fringer. Howe  Scale  Co.  v.  Wyckoff,  Seaman  &  Benedict,  198  U. 
S.  118,  25  Sup.  Ct.  609,  49  L.  Ed.  972. 

[2]  Where  the  right  to  relief  depends  exclusively  upon  the  coiti- 
parison  of  the  corporate  names  of  the  parties  and  the  inferences  to 
be  drawn  from  such  comparison  alone,  without  reference  to  any  ex- 
trinsic facts,  and  there  is  no  evidence  of  confusion  and  injury,  the 
courts  will  not  grant  injunctive  relief.  Higgins  1*  Higgins,  144  N. 
Y.  470,  39  N.  E.  490,  27  L.  R.  A.  42,  43  Am.  St.  Rep.  769. 

It  was  held  in  Cement  Co.  v.  Le  Page,  147  Mass.  207,  17  N.  E.  304, 
9  Am.  St.  Rep.  685,  that  the  right  to  use  one's  own  name  in  all  Int- 
imate ways,  or  as  a  whole  or  part  of  a  corporate  name,  in  the  absence 
of  contract,  fraud,  or  estoppel,  will  not  be  enjoined,  and  one  may  use 
his  own  name  with  equal  right  in  a  business  in  which  others  are  as- 
sociated with  him,  as  in  a  partnership  or  corporation,  if  it  appears 
that  such  corporate  or  partnership  name  is  not  selected  for  the  pur- 
pose of  unfair  competition.  Such  absolute  right  to  use  a  man's  own 
name  honestly  in  his  own  business,  for  the  purpose  of  advertising  it, 
even  though  it  may  interfere  and  injure  the  business  of  another  having 
the  name,  unless  he  resorts  to  artifice  or  some  action  calculated  to  mis- 
lead the  public  as  to  the  identity  of  the  business,  and  thus  cause  in- 
jury to  the  others,  beyond  that  which  results  from  the  similarity  of 
names,  should  not  be  enjoined. 

Applying  these  rules  to  the  facts  in  this  record,  we  are  of  the  opin- 
ion that  the  appellants  have  been  accorded  the  fullest  protection  to  their 
trade-mark  rights. 

[3]  None  of  the  labels  which  the  appellee  used  with  the  name  "R- 
&  G.  Soap  &  Supply  Company,  Binghamton,  N.  Y.,"  are  likely  to 
mislead  the  average  purchaser  to  take  the  appellee's  goods  for  those 
of  the  appellants.  No  ordinary  purchaser  would  be  misled  by  the 
similarity  of  the  initials  used  as  restricted  by  the  decree  appealed  from. 
A  court  of  equity  should  not  interfere  when  ordinary  attention  by  the 
purchaser  of  the  articles  would  enable  him  at  once  to  discriminate 
the  one  from  the  other. 

The  appellants  used  the  initials  "R."  and  "G."  in  a  monogram,  with 
the  words  "Paris,  France,"  and  the  appellee  the  name  "R.  &  G.  Soap 
&  Supply  Company,  Binghamton,  N.  Y."  We  are  at  a  loss  to  under- 
stand how  the  ordinary  purchaser  could  be  confused  or  deceived. 

[4]  Nor  are  th^  appellants  entitled  to  an  accounting.  There  is  no 
concession  nor  evidence  which  indicates  that  a  single  sale  was  made 
as  a  result  of  any  misconception  or  misleading  advernsements  with 
the  use  of  the  initials  "R."  and  "G."  on  the  labels  of  the  ccMnmodities 
sold  by  the  appellee,  and  there  can  be  no  damage  in  connection  with 


Digitized  by 


Google 


ROTAIi  INS.  CO.  V.  TATLOB  80& 

the  violation  of  the  appellants'  rights,  which  have  now  been  restrain- 
ed, except  tihere  was  injury  to  the  business  and  good  will  of  the  appel- 
lants. Such  damage  could  only  be  demonstrated  by  loss  of  sales  which 
otherwise  would  have  accrued  to  the  injured  business.  An  account- 
ing will  not  be  ordered,  unless  it  is  clear  that  either  upon  the  record, 
or  upon  a  record  which  the  appellants  might  present  to  the  master, 
there  could  be  a  substantial  recovery.  Merriam  v.  Saalfield,  198  Fed. 
369,  117  C.  C.  A.  245. 

We  are  satisfied  that  the  appellants  present  no  such  case.  Conclud- 
ing, as  we  do,  that  the  initials  "R."  and  "G.,"  followed  by  the  words 
"Soap  &  Supply  Company,  Binghamton,  N.  Y.,"  distinguished  the 
appellee's  goods  from  those  of  the  appellants,  so  as  to  avoid  confu- 
sion, and  that  there  was  no  effort  on  the  part  of  the  appellee  to  palm 
off  its  goods  for  those  of  the  appellants,  the  appellants  are  not  entitled 
to  the  further  relief  which  they  ask  for. 

Decree  affirmed. 


BOYAIi  INS.  CO.,  IJnilted,  v.  TATLOR  et  al. 

(CHrcait  Court  of  Appeals,  IV>artIi  Glicuit    October  11,  1918.) 

No.  1633. 

1.  EVIDENCS  9S»253(2)— CORVESBIOR   OF  GOCONSPISATOB. 

In  action  on  fire  policy,  coofession  of  one  who  was  convicted  of  burn- 
ing property  is  not  admissible  against  insured,  on  theory  property  waa 
burned  as  part  of  a  conspiracr,  and  confession  Was  a  declaration  of  In- 
sured's coconspirator,  for  confession  was  not  made  priding  the  conspira- 
cy, or  In  furtherance  of  its  purpose. 

2.  EVIDBRCB  ®=»2S3(1) — OONSPIBACY — ^Deci.abations  Aqaiwst  Intbbest. 

Where  insurer  claimed  that  property  was  burned  as  result  of  con- 
spiracy between  insured  and  one  who  flred  the  property,  tatter's  confes- 
^on  is  not  admissible  against  insured,  In  an  action  on  the  policy,  on  the 
theory  it  was  a  declaration  against  interest;  the  rule  applying  only  to 
declarations  against  pecuniary  Interest. 
8.  IRBURANCB  ^=3658 — ACTIONS — Evidence. 

Wliere  Insurer  claimed  that  property  was  burned  as  a  result  of  a 
conspiracy  between  insured  and  one  who  flred  the  property,  latter's  con- 
fession is  not  admissible  against  insured,  in  an  action  on  the  policy,  on 
the  theory  that  he  was  an  accessory  to  the  burning. 

4.  Evidence  <3=»317(2)— tHkabsat. 

Mere  hearsay  as  to  declarations  by  a  third  person  Is  not  admissible  In 
evidence. 

5.  Appeai.  and  Eksos  9=31066 — ^Habkless  Ebbob — Instbdction. 

In  action  on  Are  poUcy,  where  there  was  no  evidence  property  was  In- 
cimibered  or  belonged  to  any  one  other  than  those  Insured,  policy  was 
prima  fade  evidence  of  their  ownership;  so  an  instruction  refusing  to 
submit  the  question  whether  property  was  Incumbered,  etc.,  was  harm- 
less, if  erroneous,  under  Code  W.  Va.,  c.  12S,  g  64  (sec.  4818). 

6.  Insobance  $=>665(1) — Fibe  Insurance — Ownership. 

In  action  on  Are  policy,  where  there  was  no  evidence  pr<^)crty  was 
Incumbered  or  belonged  to  any  one  other  than  those  Insured,  policy  was 
prima  facie  evidence  of  their  ownership. 

7.  Appeal  and  I}bbor  «=»977(5) — Review — ^New  Tbial. 

Denial  of  motion  for  new  trial  cannot  be  reviewed  on  writ  of  error. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Charleston ;  Benjamin  F.  Keller,  Judge. 

Action  by  J.  S.  Taylor  and  another  against  the  Royal  Insurance  Com- 
pany, Limited.  There  was  a  judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

Geoiige  E.  Price  and  Price,  Smith,  Spilman  &  Clay,  all  of  Charleston, 
W.  Va.,  and  Steptoe  &  Johnson,  of  Clarksburg,  W.  Va.,  for  plaintiff 
in  error. 

L.  H.  Kelly,  W.  E.  Hines,  and  Van  B.  Hall,  all  of  Sutton.  W.  Va., 
for  defendants  in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  CONNOR, 
District  Judge. 

PRITCHARD,  Circuit  Judge.  The  defendaii:  in  error  will  herein- 
after be  referred  to  as  the  plaintiff,  and  the  plaintiff  in  error  will  be 
referred  to  as  the  defendant ;  such  being  the  relative  positions  the  par- 
ties occupied  in  the  court  below. 

This  is  an  action  of  assumpsit  brought  by  J.  S.  Taylor  and  A.  E. 
Messenger  against  the  Royal  Insurance  Company,  Limited,  of  Liver- 
pool, England,  on  a  fire  insurance  policy  for  $5,200,  issued  by  the  de- 
fendant on  the  24th  day  of  August,  1915,  on  certain  lumber  of  the 
plaintiffs  on  a  lumber  yard  where  there  had  been  a  mill  located.  The 
suit  was  originally  brought  in  the  circuit  court  of  Braxton  county, 
W.  Va.,  and  was  removed  on  application  of  the  defendant  into  the 
United  States  District  Court  for  the  Southern  District  of  West  Vir- 
ginia, and  the  defendant  set  up  defense  that  the  policy  in  question  had 
become  void,  and  the  plaintiffs  could  not  recover,  because  the  property 
insured  was  set  fire  to  and  burned  on  the  2d  day  of  November,  1915, 
by  one  Jerry  White,  and  that  said  White  was  moved,  incited,  hired, 
and  procured  to  set  fire  to  and  bum  said  property  by  the  plaintiff  A.  E. 
Mtessenger,  with  intent  and  design  to  injure  and  defraud  the  defend- 
ant. 

It  was  also  alleged  that  both  of  the  plaintiffs  had  in  the  proof  of  loss 
sworn  falsely  that  the  fire  did  not  originate  by  any  act,  design,  or  pro- 
curement on  the  part  of  the  insured,  or  in  consequence  of  any  fraud  or 
evil  practice  done  or  suffered  by  the  insured.  An  amended  specifica- 
tion or  defense  was  afterward  filed,  which,  in  effect,  set  up  that  the 
property  was  burned  on  the  2d  day  of  November,  1915,  pursuant  to  a 
conspiracy  entered  into  between  the  plaintiffs  with  each  other  and  with 
Jerry  White  and  one  Ona  Conrad  to  set  fire  to  and  destroy  the  prop- 
erty insured  by  the  policy,  and  that  it  was  burned  by  the  said  Jerry 
White  in  accordance  with  the  plan  of  said  conspiracy  and  while  it  was 
in  existence.  A  trial  by  jury  was  had,  and  a  verdict  rendered  in  favor 
of  the  plaintiffs  against  the  defendant  for  $5,334.28. 

The  case  comes  here  on  a  writ  of  error.  The  assignments  of  error 
relate  to,  the  refusal  of  the  court  below  to  permit  the  introduction  of 
certain  evidence  and  the  giving  of  plaintiffs'  instructions  Nos.  2, 3,  and 
4,  except  the  tenth  assignment,  which  relates  to  the  court's  refusial  to 
set  aside  the  verdict  and  award  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  the  law  and  evidence. 
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By  the  first  assignment  of  error  it  is  contended  that  the  court  erred 
in  its  ruling  upon  5ie  admissibility  of  the  record  of  the  criminal  prose- 
cution of  State  of  West  Virginia  v.  Jerry  White.  The  court,  in  re- 
ferring to  this  phase  of  the  question,  said: 

"Tbe  record  of  the  conviction  of  Wlilte  was  admitted  for  tbe  purpose  of 
showing  that  Jerry  White  whs  In  the  penitentiary,  and  was  therefore  dis- 
qualified aa  a  witness  under  section  17  of  chapter  152  of  the  West  Virginia 
Code.  Evidence  was  also  admitted  of  the  fact  that  Jerry  White  had  admitted 
In  the  presence  of  a  witness  or  witnesses  that  he  had  tntmed  this  property. 
The  written  confession  of  Jerry  White  was  not  admitted;  It  having  been 
otfered  as  a  whole,  and  containing  statements  not  germane  to  the  question  of 
White  having  Imined  the  property,  but  containing  statements  prejudicial  to 
plalntlfla  In  this  case  as  to  his  being  employed  by  fbem  for  that  purpose.  It 
seems  to  me  quite  dear  that  this  written  amfessl<»i  of  Jerry  White  was  In- 
admissible as  a  whole  (which  was  the  only  way  in  which  it  was  offered)  for 
any  purpose  in  this  case.  Tbe  defendant  was  undoubtedly  entitled  to  show, 
and  did  show,  that  this  property  was  Intentlcmally  burned;  it  was  also  en- 
titled to  show,  if  It  could,  by  any  proper  evidence,  that  the  Insured  (the  plain- 
tiffs In  the  case)  had  caused  the  property  to  be  intentionally  burned,  and  a 
volume  of  evidence,  circumstantial  In  its  nature,  was  introduced,  which, 
coupled  with  the  confession  of  White  that  he  had  burned  the  property,  might 
well  have  Induced  the  jury  so  to  find,  and  there  was  abundant  evidence  to 
go  to  the  Jury  upon  the  issue  as  to  whether  or  not  the  plaintiffs  were  entitled 
to  recover  anything,  and,  if  so,  how  much;  but  I  am  unable  to  see  any. view 
as  to  the  admissibility  of  evidence  In  such  a  case,  upon  what  theory  the  state- 
ment made  by  White  that  he  had  been  hired  by  the  plaintiffs  to  burn  this 
property  could  be  admissible." 

It  is  insisted  by  counsel  for  the  plaintiff  that  the  record  in  the  case 
of  State  of  West  Virginia  v.  Jerry  White  is  not  incorporated  as  part 
of  the  record  of  this  court,  and  that  therefore  the  court  cannot  deter- 
mine as  to  what  such  record  contains.  This  position  is  untenable,  in 
view  of  the  fact  that  this  court  entered  an  order,  upon  sugrpestion  of 
diminution  of  the  record,  directing  that  same  be  sent  up  as  addenda, 
and,  as  such,  same  is  now  part  of  the  record  in  the  case  before  us. 
Therefore,  in  passing  upon  the  questions  involved  herein,  we  will  treat 
the  addenda  as  part  of  the  record. 

[1]  It  is  urged  by  counsel  for  the  defendant  that  there  was  a  con- 
spiracy entered  into  by  the  plaintiffs  and  Jerry  White  to  defraud  the 
defendant,  in  which  it  was  agreed  that  White  was  to  bum  the  prop- 
erty of  the  plaintiffs.  It  is  contended  by  counsel  for  the  defendant 
that,  where  a  conspiracy  has  been  formed,  the  declaration  of  a  cocon- 
spirator in  the  absence  of  the  others,  made  pending  and  in  furtherance 
of  its  purpose,  is  competent  as  against  the  other  parties  to  the  con- 
spiracy. However,  this  rule  does  not  apply  in  view  of  the  facts  of  the 
instant  case.  Here  the  alleged  confession  was  not  made  pending  the 
conspiracy,  nor  in  furtherance  of  its  purpose. 

[2]  It  is  insisted,  however,  that  this  evidence  should  have  been  ad- 
mitted upon  the  theory  that  tiie  declaration  of  White  was  contrary  to 
his  own  interests.  This  rule  only  applies  where  the  declaration  is  con- 
trary to  the  pecuniary  interests  of  the  party  making  the  same. 

In  the  case  of  Donnelly  v.  U.  S.,  228  U.  S.  243,  33  Sup.  Ct.  449,  57 
L.  Ed.  820,  Ann.  Cas.  1913E,  710,  the  Supreme  Court,  in  referring  to 
this  case,  among  other  things,  said: 
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"One  of  the  exoeiptlons  to  the  mie  exclnding  it  Is  th&t  wUdi  pomits  the 
reception,  under  certain  drcumstances  and  for  limited  purposes,  of  declara- 
tions of  third  parties  made  contrary  to  their  own  interest;  but  it  is  almost 
universally  held  that  this  must  be  an  interest  of  a  pecuniary  character,  and 
the  fact  that  the  declaration,  alleged  to  have  been  thus  extrajadidally  made, 
would  probably  subject  the  declarant  to  a  criminal  liability  is  held  not  to  be 
sufficient  to  constitute  it  an  exception  to  the  rule  against  hearsay  evldeaoe. 
So  it  was  held  in  two  notable  cases  la  the  House  of  Lords — Berkeley  Peerage 
Case  (1811)  4  Camp.  401:  Sussex  Peerage  Case  (1844)  11  CI.  &  Fin.  85,  103, 
109,  8  Eng.  Reprint,  1034,  1042 — recognized  as  of  controlling  authority  in 
the  courts  of  England. 

"In  this  country  there  Is  a  great  and  practically  unanimous  weight  of 
authority  in  the  state  courts  against  admitting  evidence  of  confessions  of 
third  parties  made  out  of  court  and  tending  to  exonerate  the  accused. 
•  *  •  West  T.  State,  76  Ala.  93,  Davis  v.  Commonwealth,  95  Ky.  19  [23  S. 
W.  585,  44  Am.  St  Rep.  201],  and  People  v.  Hall,  91  Cal.  595,  509  [30  Pac.  7], 
are  precisely  in  point  with  the  present  case.  In  that  the  alleged  declarant  was 
shown  to  be  deceased  at  the  time  of  the  trial.  In  West  v.  State  the  defendant 
offered  to  prove  by  a  witness  that  he  heard  one  Jones  say  on  his  deathbed  that 
he  had  killed  Wilson,  the  deceased.  TTie  Supreme  Court  sustained  the  ruling 
of  the  trial  Judge  excluding  the  evidence.  In  Davis  v.  Commonwealth,  the 
offer  excluded  was  to  prove  by  a  witness  that  one  Pearl  confessed  to  him  on 
his  deathbed  that  he  had  killed  the  person  for  whose  murder  Davis  was  on 
trial.  The  C^urt  of  Appeals  of  Kentucky  affirmed  the  conviction.  In  People 
v.  Hall  It  appeared  that  defendant  and  one  Klngsberry  were  arrested  together 
for  an  alleged  burglary,  attempted  to  escax)e,  were  fired  upon,  and  wounded 
by  one  of  the  captors;  that  a  physician  was  sent  for  to  treat  them,  and  that 
Klngsberry  died  from  the  effects  of  his  wound  before  any  complaint  was  filed 
against  either  of  the  parties.  'In  his  own  behalf  the  defendant  offered  to 
prove  that  after  a  careful  examination  the  physician  was  satisfied  tliat 
Klngsberry's  wounds  were  necessarily  fatal,  and  that  he  so  Informed  him  at 
the  time;  that  Klngsberry  admitted  to  the  physician  that  he  fully  realized 
that  he  was  mortally  woimded  and  was  on  the  point  of  death,  and  had  given 
up  all  hope  of  ever  getting  well;  tliat  he  was  conscious  of  death,  and  that, 
thus  having  a  sense  of  impending  death,  and  without  hope  of  reward,  be 
made  a  full,  free,  and  complete  confession  to  said  physician  in  relation  to  this 
alleged  crime,  stating  that  he  himself  had  planned  the  entire  scheme,  and 
that  Hall  had  nothing  to  do  with  it  and  was  not  connected  with  the  guilt, 
and  was  in  all  respects  Innocent  of  any  criminal  act  or  intent  in  the  matter.' 
This  evidence  was  excluded,  and  the  Supreme  Court  of  California  sustained 
the  ruling,  saying:  'The  rule  Is  settled  beyond  controversy  that  In  a  prosecu- 
tion for  crime  the  declaration  of  another  person  that  he  committed  the  (Time 
Is  not  admissible.'" 

In  the  case  of  Fonville  v.  Atlanta  &  C.  Air  Line  Ry.  Co.  et  al.,  93 

S.  C.  287,  75  S.  E.  173,  the  court,  among  other  things,  says: 

"The  general  rule  that  the  records  in. criminal  cases  are  not  admissible  In 
dvll  cases  as  evidence  of  the  facts  upon  which  a  ccmvictlon  was  had  is  well 
settled.  There  are  some  exceptions,  but  the  general  rule  Is  as  stated,  and  It  Is 
founded  upon  sound  principles,  to  wit,  the  -vv.int  of  mutuality,  arising  out  of 
the  fact  that  •  •  •  the  course  of  the  proceedings  and  the  rules  of  decision 
in  the  two  courts  are  different.  A  higher  degree  of  proof  is  required  In 
criminal  than  in  dvil  cases.  1  Gr.  Ev.  |  537 ;  7  Enc.  Ev.  850 ;  Miller  v.  Sou. 
Pac.  R.  Co.,  20  Or.  285,  26  Pac.  70 ;  Chamberlain  v.  Pierson,  87  Fed.  420,  31 
0.  C.  A.  157." 

It  clearly  appearing  that  these  declarations  were  not  against  the 
pecuniary  or  proprietary  interests  of  White,  we  think  the  case  just  cited 
is  conclusive  as  to  this  point. 

[3]  It  is  further  urged  that  the  declarations,  admissions,  and  con- 
fession of  White  were  admissible  upon  the  theory  that  plaintiffs  weie 
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accessories.  In  the  case  of  Donnelly  v.  U.  S.,  supra,  the  exception  to 
the  rule  that  evidence  against  the  principal  upon  the  trial  of  such  ac- 
cessory does  not  apply  to  civil  trials,  and  only  where  one  is  on  trial 
charged  with  a  criminal  offense,  is  clearly  stated.  Therefore  this  evi- 
dence was  inccfmpetent,  under  the  rule  as  ccwitended  for  by  counsel  for 
defendant. 

[4]  By  the  second  assignment  of  error  it  is  insisted  that  the  court 
below  erred  in — 

"refusing  to  permit  the  plaintiffs  to  prove  by  the  wltnesaes  Morrison,  Cutlip, 
and  CherrlngtCHi,  from  White's  statements  and  admlsslcm  to  them,  the  detalb 
of  the  burning  of  die  lumber,  White's  reason  for  burning  the  lumber,  and  the 
facts  and  circumstances  surrounding  the  burning." 

This  evidence  is  purely  hearsay,  and,  for  the  reasons  already  stated 
as  to  the  admissibility  of  the  written  confession,  we  think  that  the  rul- 
ing of  the  court  below  as  respects  admission  of  this  testimony  was 
eminently  proper. 

The  seventh  assignment  of  error  is  substantially  the  same  as  the 
first,  and  we  have  already  disposed  of  the  point  involved  therein. 

[5, 1]  By  the  eighth  assigiunent  of  error  it  is  insisted  that  the  court 
below  erred  in  giving  to  the  jury  plaintiff's  instructions  Nos.  2,  3,  and 
4.  We  think  that  the  exceptions  to  instructions  2  and  3  are  without 
merit,  inasmuch  as  the  judge  clearlv  and  explicitly  stated  the  law  ap- 
plicable to  the  facts  of  this  case.  Therefore  we  do  not  deem  it  neces- 
saiy  to  enter  into  a  discussion  of  the  same. 

In  instruction  No.  4  the  court  instructed  the  jury  as  follows: 

"The  court  Instructs  the  Jury  that  no  specifications  of  defense  having  been 
filed  by  the  defendant,  diiarglng  or  alleging  that  the  property  Insured  was 
not  the  property  of  both  Taylor  and  Messenger,  or  charging  or  alleging  that 
there  Tras  a  lien  or  other  incumbrance  on  the  property  Insured,  at  the  time 
the  insurance  was  effected,  or  from  that  time  until  its  destruction  by  fire,  or 
charging  or  allesing  that  there  was  any  change  In  the  ownership  of  the 
property  from  the  time  the  insurance  was  effected  until  the  property  was 
destroyed,  no  Issue  is  raised  in  the  case  as  to  the  ownership  of  the  property 
specified  in  the  policy  of  insurance  sued  upon." 

Section  64  of  chapter  125  of  the  Code  of  West  Virginia  (sec.  4818) 
is  in  the  following  language : 

"To  any  declaration  or  count  on  a  policy  of  insurance,  whether  the  same 
be  in  the  form  prescribed  by  the  sixty-first  section  of  this  chapter  or  not,  and 
irtiether  the  acti<m  be  covenant,  debt  or  assumpsit,  the  defendant  may  plead 
that  he  is  not  liable  to  the  plaintiff  as  In  said  declaration  is  alleged.  But  if 
in  any  action  on  a  policy  of  insurance,  the  defense  be  that  the  action  cannot 
be  maintained  because  of  the  failure  to  perform  or  comply  with,  or  violation 
of  any  clause,  condition  or  warranty  in,  upon  or  annexed  to  the  policy,  or  con- 
tained In  or  upon  any  paper  which  is  made  by  reference  a  part  of  the  policy, 
the  defendant  must  file  a  statement  in  writing  specifying  by  reference  thereto, 
or  otherwise,  the  particular  clause,  condition  or  warranty  in  respect  to  which 
such  failure  or  violation  is  claimed  to  Imve  occurred,  and  such  statement 
must  be  verified  by  the  oath  of  the  defendant,  his  officer,  agent  or  attorney  at 
-  law,  to  the  effect  that  the  aifiant  believes  the  matter  of  defense  therein  stated 
will  be  supported  by  evidence  at  the  trlaL" 

We  fail  to  find  any  evidence  tending  to  show  that  the  property  burn- 
ed was  incumbered  or  did  not  belong  to  the  plaintiffs.    On  the  other 
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hand,  we  think  it  was  clearly  established  that  this  was  the  property  of 
the  plaintiffs,  and  the  jury  passed  upon  that  question.  There  not  being 
sufficient  evidence  to  sustain  the  contention  of  the  defendant,  the  in- 
structions, even  though  incorrect,  would  be  harmless  error.  The  policy 
which  was  introduceid  in  evidence  was  prima  facie  evidence  of  the 
ownership  of  the  same  by  the  insured,  and,  as  we  have  stated,  there  be- 
ing no  evidence  to  the  contrary,  the  defendant  was  not  entitled  to  have 
the  jury  consider  this  question ;  there  not  bdng  sufficient  evidence  to 
show  that  White  did  the  burning. 

[7]  The  assignment  of  error  which  relates  to  the  refusal  of  the  court 
to  set  aside  the  verdict  and  award  a  new  trial  is  without  merit.  We 
have  discussed  this  phase  of  the  question  so  often  in  the  past,  holdii^ 
that  the  refusal  to  grant  a  motion  for  a  new  trial  is  not  reviewable, 
that  we  do  not  deem  it  necessary  to  enter  into  a  further  discussion  of 
this  point. 

For  the  reasons  stated,  the  judgment  of  the  court  below  is  affirmed. 


ALWOOD  et  al.  t.  LEWIS  et  aL 

(Circuit  Court  at  Appeals,  Fifth  Circuit.      November  16,  19ia     Bdieailng 
Denied  February  1,  1919.) 

No.  3169. 

1.  Wnxs  C=3603(5) — PowEE  OP  Disposition — Ezebcisb — Bubden  ow  Instate. 

Where  a  wlU  devising  land  to  one  for  life,  remainder  to  others,  author- 
ized the  life  tenant  to  sell  and  dispose  of  timber  on  the  lands,  held,  that 
the  life  toiant,  as  he  had  no  right  to  destroy  the  estate  in  remainder, 
could  not  burden  tlucfa  estate  by  giving  the  purchaser  more  than  a  reason- 
able time  for  removal,  which  is  a  question  of  fact  dependent  on  the 
drcnmstances,  and  the  ability  on  part  of  purchaser  to  impose  conditions 
on  the  life  tenant  did  not  increase  the  powers  of  life  tenant. 

2.  AJPPEAI.  A.ND  Erbob  e=s>1175(7) — ^Dktkbuinatton. 

Where  the  facts  in  an  equity  case  were  fully  developed,  and  the  trial 
court  disregarded  the  advisory  verdict  of  Jury,  held,  where  the  litigation 
has  been  long  drawn  out,  the  appellate  court  was  warranted  in  determin- 
ing the  Issues  of  fact 

3.  Life  Estates  4=923 — Poweb  to  Seix  Timbeb — Rkhotai.  of  Xdcbkb — ^Bxa- 

SONABI.E  Time. 

Where  a  life  tenant,  who  was  authorized  by  will  to  sell  tlml>er,  disposed 
of  it  in  1902,  and  died  in  1905,  held  that,  by  the  thne  litigatloa  was  in- 
stituted in  the  federal  courts  in  the  year  1914,  the  purchaser  had  had  a 
reasonable  time  for  removal,  and  a  grantee  of  the  remaindermen  should 
not  thereafter  be  enjoined  from  cutting  timber. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern EHstrict  of  Georgia;  Emory  Speer,  Judge. 

Bill  by  George  S.  Lewis  and  others,  receivers  of  the  Hilton-Dodge 
Lumber  Company,  against  William  Alwood  and  others.  From  a  de- 
cree for  complainants,  defendants  appeal.  Affirmed  in  part,  and  in 
part  reversed  and  rendered. 

9s»For  oUier  CMm  ■••  aame  toplo  A  KBT-NUMBBR  ia  all  Kar-NuailMrad  Dlaots  *  Indeze* 
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W.  W.  Osborne,  A.  A.  Lawrence,  and  E.  H.  Abrahams,  4ll  of  Sav- 
annah, Ga.,  and  A.  S.  Anderson,  of  Millen,  Ga.,  for  appellants. 

Robert  J.  Travis  and  Wm.  Garrard,  both  of  Savannah,  Ga.,  for  ap- 
pellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

BATTS,  Circuit  Judge.  Among  the  provisions  of  the  will  of  Benja- 
min L.  Lane,  probated  in  1885,  was  one  devising  to  Geo.  W.  C.  Lane 
land  "for  and  during  his  natural  life,  with  remainder  to  the  living  chil- 
dren at  the  time  of  his  death."    It  was  further  provided : 

"That  my  children,  to  whom  I  have  heretofore  given  life  estates  in  the  lands 
in  this  will  given  them,  shall  have  full  power  and  authority  to  sell  and  dispose 
of  the  timber  on  all  said  lands,  and  shall  have  the  full  nse  and  enjoyment  of 
said  lands  without  impeachm^it  of  waste." 

On  the  6th  of  February,  1902,  George  W.  C.  Lane,  the  devisee,  "did 
bargain,  sell,  grant,  and  convey"  to  the  Hilton-Dodge  Lumber  Com- 
pany "all  the  cypress  timber  and  trees  of  every  sort  and  description, 
standing,  lying  or  being  upon"  land,  a  life  estate  in  which  had  been 
to  him  devised.    In  the  instrument  of  sale  it  is  provided : 

"l%at  the  time  limit  of  this  conveyance,  as  above  set  forth,  shall  be  20 
years  from  the  date  of  this  conveyance,  but  the  first  parties  [namln;;  them] 
agree  that  said  time  limit  may  be  extended  from  year  to  year  tlureafter,  not 
exceeding  10  years'  extension,  up<»i  the  i>ayment  by  the  second  iMirty  to  tne 
first  party  or  his  heirs  of  interest  on  the  original  piirdiase  price  at  the  rate  of 
6  per  cent,  per  annom." 

George  W.  C.  Lane  died  in  1905.  On  November  11,  1911,  the  land 
was  purchased  from  the  remaindermen  by  appellants,  who  began  to 
cut  and  remove  the  cypress.  In  1913  the  Hilton-Dodge  Limiber  Com- 
pany brought  its  bill  in  equity  in  the  superior  court  of  Jenkins  county 
against  the  purchasers  of  the  land,  making  the  same  allegations  as  in 
the  present  bill,  and  seeking  to  have  the  respondents  therein  temporarily 
and  permanently  enjoined  from  cutting  the  timber.  Upon  a  hearing 
before  the  judge  of  that  court,  an  order  was  passed  on  July  25,  1914, 
denying  tiie  prayer  of  the  petitioners  and  dissolving  a  temporary  re- 
straining order  theretofore  issued,  but  enjoining  both  parties  from 
cutting  timber.  The  case  was  appealed  to  the  Supreme  Court  of  Geor- 
gia. The  judgment  was  "reversed,  with  direction  that  a  hearing  be 
had  upon  the  right  of  plaintiff  to  injunction."  Hilton,  etc.,  Lumber 
Co.  V.  Alwood,  141  Ga.  653,  81  S.  E.  1119.  In  the  opinion  it  was  de- 
clared : 

"It  Is  dear  that  ttie  testator  intended  that  the  life  tenant's  living  children 
should  take  the  land  on  the  death  of  the  life  tenant,  and  It  Is  equally  clear 
that  in  giving  the  life  tenant  a  power  to  sell  thel  timber  off  the  land  he  did 
not  intend  to  destroy  the  remainder  estate;  nor  authorize  the  life  tenant  to 
impose  upon  that  estate  such  burdens  as  would  practically  deprive  the  re- 
maindermen of  Its  enjoyment  after  his  death." 

It  was  further  held  that  the  purchasers  were  entitled  to  a  reasonable 
time  after  the  purchase  in  which  to  remove  the  timber,  and  that  what 
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was  a  reasonable  time  was  a  question  of  fact.  Upon  reversal,  plain- 
tiffs  (appellees)  dismissed  their  bill  and  instituted  the  present  suit. 

The  trial  of  this  case  was  begun  before  Judge  Lambdin,  who  sub- 
mitted to  a  jury,  called  to  aid  him  in  passing  upon  the  questions  of 
fact,  the  issue  as  to  what  would  be  a  reasonable  time  for  the  purchaser 
to  remove  the  timber.  The  jury  found  that  a  reasonable  time  had  not 
elapsed  when  the  suit  was  instituted  by  the  appellees  in  the  state  court, 
but  that  it  had  elapsed  when  the  suit  was  instituted  in  the  federal  court. 
The  effect  of  the  verdict,  if  it  had  been  followed  by  the  trial  court, 
would  have  been  to  hold  the  defendants  (appellants)  responsible  for 
the  timber  cut,  but  to  preclude  the  appellees  from  further  taking  of 
timber.  After  the  death  of, Judge  Lambdin  a  judgment  was  rendered 
by  Judge  Speer,  giving  to  complainants  the  value  of  the  timber  taken, 
restraining  appellants  from  removing  any  cypress  timber,  and  from 
interfering  with  complainants  "in  the  exercise  by  them  of  any  of  the 
rights  conferred  by  the  timber  deed."  The  last  clause  is  construed  as 
a  holding  that,  under  the  timber  deed,  complainants  have  a  right  to 
remove  the  timber  within  20  years  after  the  execution  of  the  deed, 
with  the  privilege  of  extension  for  an  additional  10  years. 

Appellants  insist  that  their  plea  of  res  adjudicata,  based  upon  the 
opinion  and  judgment  of  the  Supreme  Court  of  Georgia,  should  have 
been  sustained.  The  conclusion  reached  renders  a  determination  of 
this  matter  unnecessary.  Nor  is  it  necessary  to  determine  whether  the 
construction  of  a  contract  based  upon  a  will  creating  estates  in  land  in 
Georgia  is  to  be  determined  by  general  principles  of  jurisprudence^  or 
is  one  of  those  matters  with  reference  to  which  the  federal  courts  will 
consider  themselves  bound  by  state  decisions.  Consideration  of  these 
matters  may  be  pretermitted  because  the  conclusion  of  this  court  upon 
the  principsil  issue  in  this  case  is  the  same  as  that  of  the  Supreme  Court 
of  Georgia.  The  devisee  of  the  life  estate  was  given  full  power  to  sell 
and  dispose  of  the  timber,  but  no  right  given  him  was  any  more  defi- 
nitely given  than  was  the  estate  to  the  remaindermen. 

To  hold  that  the  rights  of  the  purchasers  of  the  timber  might  be  cut 
off  immediately  after  the  purchase  by  the  death  of  the  life  tenant,  with- 
out the  possibility  of  removal  of  the  timber,  would  be,  in  effect,  to 
destroy  the  full  power  of  sale  and  disposition  given  by  the  devise. 
To  hold  that  the  tenant  for  life  could  tie  up  the  land  for  20  years,  and 
then  for  another  10  years,  is  to  permit  the  substantial  destruction  of 
the  estate  of  the  remaindermen. 

[1-3]  What  would  be  a  reasonable  time  for  the  removal  of  the  tim- 
ber is  a  question  of  fact,  which  might  be  dependent  upon  many  cir- 
cumstances. No  period  of  time,  however,  the  allowance  of  which 
would  destroy  or  substantially  impair  the  estate  of  the  remaindermen, 
could  be  regarded  as  reasonable.  It  is  contended  by  appellees  that 
sales  at  the  time  of  the  making  of  the  will  could  not  have  been  made, 
except  upon  terms  of  the  character  incorporated  in  the  instrument  of 
sale.  If  the  purpose  of  the  devisor  was  to  destroy  or  seriously  impair 
the  estate  in  remainder,  apter  language  could  have  been  and  should 
have  been  used.  Evidence  was  introduced  to  establish  customary  con- 
ditions of  timber  "leases."    It  rather  tended  to  establish  that  the  Hil- 
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ton-Dodge  Lumber  Company,  at  the  time  of  the  sale,  enjoyed  a  kind 
of  monopoly  of  purchase.  Ability  of  the  buyer  to  impose  upon  the 
life  tenant  did  not  enlarge  the  powers  of  the  life  tenant. 

If  the  word  "dispose,"  in  the  will,  adds  anything  to  "sale,"  it  is 
enough  to  say  that  any  other  disposition  was  subject  to  the  same  limi- 
tations that  the  rights  of  the  remaindermen  imposed  upon  the  sale. 

A  jury  has  passed  upon  what  constituted  a  reasonable  time  for  the 
removal  of  the  timber.  If  this  verdict  had  been  adopted  by  the  court, 
it  would  doubtless  be  sustained  as  the  conclusion  of  a  tribunal  favored 
by  the  law  for  determining  matters  of  f aft.  But  it  has  not  been  adopt- 
ed, and  this  court  has  the  alternative  of  reversing  the  case  for  a  trial 
consistent  herewith,  or  determining  from  the  evidence  what  is  or  was 
a  reasonable  time  for  the  removal  of  the  timber.'  There  is  nothing  to 
indicate  that  the  facts  have  not  been  fully  developed ;  and,  perhaps, 
a  present  determination  of  the  issue  would  better  accord  with  sub- 
stantial justice  than  the  further  extension  of  litigation,  which  has  al- 
ready dragged  along  its  lengths  for  a  period  of  more  than  five  years. 
We  feel  that  if  we  should  adopt  the  conclusion  of  the  jury,  to  the  effect 
that  the  timber  cut  by  appellants  was  taken  within  the  reasonable  pe- 
riod to^  which  appellees  were  entitled,  and  further  find  that  the  period 
ceased  at  the  beginning  of  the  litigation  in  the  state  court,  any  right  to 
complain  would  not  be  in  appellees. 

Judgment  is  here  rendered  for  appellees  against  appellants  for  the 
sum  of  $1,578.15,  with  legal  interest  from  March  23,  1917,  and  other- 
wise for  appellants  against  appellees,  with  injunction  restraining  in- 
terference with  the  cutting  and  removal  of  the  timber  in  controversy ; 
costs  to  be  divided  equally. 

Affirmed  in  part,  and  in  part  reversed  and  rendered. 


RAMSAY  T.  CBB^'LI'N. 
(Carcolt  Oourt  of  Appeals,  Eighth  Clrcalt     December  4,  1918.) 

No.  S069. 

1.  Appeai,  and  Ebbob  ®=»866(3) — Bevibw — Scope— Dtbuctbd  Vebdict. 

Whore,  at  close  of  trial,  each  party  requested  an  Instructed  verdict, 
each  party  was  e8t<H)ped  from  reviewing  Issues  of  fact  on  which  there 
was  any  substantial  conflict  In  the  evidence,  and,  where  there  was  sub- 
stantial evidence  to  sustain  a  finding  In  favor  of  plalntlfF,  for  whom  the 
court  directed  verdict,  the  only  question  reviewable  on  wit  of  error  is: 
Was  there  error  in  the  declaration  or  application  of  the  law  by  the  court 
below? 

2.  Courts  ©=>366(7) — Pbeobdbucb— State  Laws. 

Whether  Code  Supp.  Iowa  1913,  ||  1641b,  1641f,  prohibit  a  corporation 
from  selling  or  Issuing  Its  stock  for  the  notes  of  solvent  makers  payable 
at  reasonable  times  thereafter,  is  a  question  of  state  law,  primarily  for 
the  decision  of  the  Iowa  courts,  whose  ded^on  will  be  followed  by  the 
federal  court. 
8.  COBPOBATioNB  <8=»92 — Issuance  or  Stock— Notes. 

Conceding  that  Code  Supp.  Iowa  1913,  §S  l&41b,  ie41f,  forbid  a  cor- 
porutlon  from  selling  or  issuing  its  stock  for  the  notes  of  solvent  makers, 

4=sFor  other  cases  see  Mme  topic  A  KBT-NDUBER  in  all  Koy-Numbered  Digests  &  Indexes 
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an  agreement  t^  a  parchaser  of  stock,  who  had  given  a  note  therefor,  to 
reimburse  the  directors  of  the  (Knporatlon  if  they  would  pay  for  the 
stock  already  Issued,  is  riot  in  violation  of  the  statute^ 

4.   COBPOBATIONS     ^=3103 — STOCK— lS8UAN01!—VAIJnrTT—"Von).'' 

Willie  Code  Supp.  Iowa,  H  1641b,  1841f,  provide  that  a  corpwatlon 
shall  not  issue  its  stotk  until  it  has  received  the  par  value  thereof,  and 
that  stock  issued  in  violation  of  such  provision  shall  be  void,  stock  is- 
sued for  a  note  is  not  wholly  void,  but  is  only  voidable,  and  the  issu- 
ance may  be  ratified,  where  the  corporation  receives  the  par  value  thMW- 
of;  the  word  "void,"  as  used  by  the  lawmakers,  b^ng  equivalent  to 
voidable. 

[Ed.  Note. — For  other  dfiflniti<»i8,  see  Words  and  Fbrases,  First  and 
Second  Series,  Void.] 

6.  COBFOBATIONS  «=392 — SCBSOHnPTIOir— NOTB— VaUDITT. 

A  purdtaser  of  corporate  sfax^  who  gave  his  note  therefor,  cannot 
defeat  collection  of  the  note  on  the  ground  of  want  of  consideration,  in 
that  the  Iowa  statute  requires  corporations  to  receive  the  par  value 
thereof  before  issuing  stock,  where  the  stock  was  actuedly  Issued  and 
transferred  by  the  purcbaaer  for  valuable  oonsideratlMi,  partlcol&ily  as 
the  issuance  of  the  stock  might  be  ratified  by  payment 
8.  Contracts  4=9171(1) — Ijcoautt  of  Gorsidkration— Aoreekert  to  Re- 
imburse—Payment  OF  Voidable  Note. 

Though,  under  the  laws  of  Iowa,  a  note  given  tor  the  price  of  corpo- 
rate stock  duly  issued  to  the  maker  was  void,  held  that,  tiie  maker  hav- 
ing transferred  the  stock  to  another,  an  agreement  on  his  part  to  reim- 
burse directors  of  the  corporation  if  they  would  pay  the  amount  of  the 
note  and  take  it  up,  is  not  illegal  or  against  public  policy,  being  separa- 
ble from  the  original  purchase  and  note 

7.  Appeai,   and   Bbror   «»750(2) — Hevisw— Directed   Verdict— Absionmeht 

OF  Ebbor. 

Though  Judgment  for  plaintiff  was  on  verdict  directed  for  him  on  the 
first  cause  of  action,  the  question  of  the  validity  of  the  second  cause  of 
action  is  before  the  appellate  court  by  reason  of  defendant's  assigniDea.t 
of  error  to  refusal  of  his  general  motion  for  directed  verdict 

8.  Appeai,  and  Error  ®=3854(2) — Review— Reason  fob  Decision — ^Dxrectiox 

OF  Verdict. 

Though,  on  motitm  for  directed  verdict  by  each  party,  vMdict  was  di- 
rected for  plaintiff  on  first  cause  of  action,  when  it  should  have  beoi 
directed  for  him  on  second  cause  for  same  amount.  Judgment  will  be 
affirmed;  the  validity  of  second  cause  being  before  the  court,  under  mle 
of  wrong  reason  for  right  Judgment 

In  Error  to  the  District  Court  of  the  United  States  for  the  Kstrict 
of  Colorado ;  Robert  E.  Lewis,  Judge." 

Action  by  Byron  Crevlin  against  Charles  H.  Ramsay.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Affirmed. 

John  T.  Jacobs,  of  Greeley,  Colo.  (Herbert  E.  Mann,  of  Greeley, 
Colo.,  and  H.  R.  Kaus,  of  Denver,  Colo.,  on  the  brief),  for  plaintiff  in 
error. 

Pierpont  Fuller,  of  Denver,  Colo.  (Henry  T.  Rogers,  Daniel  B. 
Ellis,  Lewis  B.  Johnson,  and  George  A.  H.  Eraser,  all  of  Denver, 
Colo.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  GARLAND,  and  STONE,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  [1]  The  judgment  here  challenged 
rests  upon  an  instructed  verdict  for  Crevlin,  Uie  plaintiff  below,  and 

®=»For  otber  caiw  see  same  topic  A  KEY-NUMBBR  In  «11  Key-Nombaned  Dlgeati  A  Indezei 
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each  question  presented  is  raised  by  the  attack  upon  that  instruction, 
and  upon  the  refusal  of  the  court  to  give  to  the  jury  an  instruction, 
requested  by  Ramsay,  the  defendant,  to  return  a  verdict  in  his  favor. 
As  at  the  close  of  the  trial  each  party  requested  the  court  to  instruct 
the  jury  to  return  a  verdict  in  his  favor,  each  party  was  thereby  es- 
topped from  reviewing  every  issue  of  fact  upon  which  there  was  any 
substantial  conflict  in  the  evidence,  and,  as  the  record  sat^isfies  that 
there  was  substantial  evidence  at  the  trial  to  sustain  a  findmg  in  fa- 
vor of  the  plaintiff  upon  every  material  issue  of  fact  in  the  case,  the 
only  question  reviewable  here  is:  Was  there  efror  in  the  declaration 
or  application  of  the  law  by  the  court  below?  Beuttell  v.  Magone, 
157  U.  S.  154,  157,  15  Sup.  Ct.  566,  39  L.  Ed.  654;  United  States 
v.  Bishop,  125  Fed.  181,  183,  60  C.  C.  A.  123,  125 ;  Phenix  Ins.  Co. 
v.  Kerr,  129  Fed.  723,  724,  64  C.  C.  A.  251,  66  L.  R.  A,  569. 

This  was  the  case.  The  Barnes  Electric  Light  &  Power  Qjmpany 
was  a  corporation  of  the  state  of  Iowa,  with  a  capital  stock  of  400 
shares,  of  a  par  value  of  $100  each,  360^4  oi  which  had  been  issued, 
and  39%  of  which  remained  in  its  treasury.  About  July  2,  1912,  the 
defendant'  Ramsay  agreed  to  take,  and  six  months  thereafter  to  pay, 
$3,500,  with  interest  at  6  per  cent,  per  annum,  for  35  shares  of  this 
treasury  stock,  and  thereupon  he  delivered  to  the  corporation  his  prom- 
issory note,  dated  July-  22,  1912,  whereby  he  pi'omised  to-  pay  this 
sum  to  the  corporation,  and  the  latter  at  some  time  before  August  8, 
1912,  issued  to  him  its  certificate  for  the  35  shares  of  stock,  which, 
prior  to  the  latter  date,  he  sold  and  assigned  to  H.  J.  Stoop  in  ex- 
change for  stock  in  some  other  corporation.  On  August  8,  1912,  there 
was  a  meeting  of  the  stockholders  of  the  corporation  for  the  elec- 
tion of  officers  and  the  transaction  of  other  business  at  which  some 
of  the  stockholders  objected  to  the  voting* by  Mr.  Stoop  of  the  35 
shares  of  stock,  on  the  ground  that  they  had  been  issued  in  violation 
of  sections  1641b  and  1^1  f  of  the  Supplement  Code  of  Iowa  of  1913, 
which  provide  in  substance  that  such  a  corporation  shall  not  issue 
its  stock  "until  the  corporation  has  received  the  par  value  thereof"; 
that  if  it  is  proposed  to  pay  for  such  stock  "in  property,  or  in  any 
other  thing  than  money,"  the  corporation  shall  cause  such  property  or 
other  thing  than  money  to  be  appraised  by  the  Executive  Council 
of  the  state  of  Iowa,  and  shall  not  issue  its  capital  stock  therefor  in 
a  greater  amount  than  the  appraised  value  of  such  property  or  thing ; 
that  stock  issued  in  violation  of  the  foregoing  provisions  shall  be  void ; 
that  in  a  suit  brought  by  the  Attorney  General  a  decree  of  cancella- 
tion thereof  shall  be  rendered ;  that,  "if  the  corporation  has  received 
any  money  or  thing  of  value  for  said  stock,  sudh  money  or  thing  of 
value  shall  be  returned"  (section  1641d) ;  and  that  any  officer,  agent, 
or  representative  of  a  corporation  who  violates  any  of  the  forego- 
ing provisions  shall  be  subject  to  fine  and  imprisonment. 

After  a  discussion  of  this  objection  the  stockholders  signed  an  agree- 
ment that,  if  those  who  were  directors  of  the  corooration  when  the 
note  was  taken  would  pay  to  the  corporation  $3,500,  they  would  turn 
over  to  the  payors  Ramsay's  note  for  $3,500  without  recourse,  would 
waive  an^  objections  to  the  issuance  of  the  35  shares  of  stock,  and 
would  agree  tiiat  those  shares  should  be  considered  legal  stock  of  the 
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company.  Farr,  one  of  the  former  directors,  talked  with  Ramsay 
over  the  telephone,  told  him  of  the  objection  to  the  voting  of  the 
stock,  and  asked  him  if  he  would  pay  die  former  directors  the  $3,- 
500  and  interest  when  his  note  came  due,  if  they  would  pay  the  $3,- 
500  to  the  corporation  then  for  him,  and  he  promised  Farr  that  he 
would  do  so.  Farr  testified  to  this  contract,  and  Ramsay  testified 
that  he  had  no  such  conversation.  Upon  Farr's  report  of  this  prom- 
ise, four  of  the  former  directors,  Crevlin,  Farr,  Swigart,  and  Bowen, 
paid  to  the  corporation  $3,500.  The  latter  indorsed  Ramsay's  note 
to  them  without  recourse.  Stoop  voted  the  35  shares  of  stock,  and 
there  is  no  evidence  that  any  one  but  Ramsay  and  his  counsel  has  ever 
challenged  the  validity  of  this  stock  since.  The  interests  of  Bowen, 
Swigart,  and  Farr  in  their  claim  against  Ramsay  were  conveyed  to 
Crevlin,  and  he  brought  this  action  against  Ramsay.  He  stated  his 
cause  of  action  in  two  counts— one  on  the  note,  and  the  other  on  the 
agreement  of  Ramsay,  made  on  August  8,  1912,  to  pay  to  the  four 
former  directors  the  $3,500  and  interest  when  the  note  came  due,  in 
consideration  of  their  then  paying  the  $3,500  to  the  corporation. 

At  the  close  of  the  trial  each  party  made  a  general  mofion,  with- 
out more,  that  the  court  instruct  the  jury  to  return  a  verdict  in  his 
favor;  the  court  granted  the  plaintiff's  motion,  denied  the  defend- 
ant's, instructed  the  jury  to  return  a  verdict  for  the  plaintiff  on  the 
first  cause  of  action,  and  a  verdict  and  judgment  accordingly  were 
rendered.  This  judgment  is  assailed  here  on  three  grounds:  (1)  That 
the  taking  of  the  note  for  the  stock  and  the  issue  of  the  latter  there- 
for were  violations  of  the  statute  cited,  and  were  against  the  public 
policy  of  the  state,  so  that  the  note  was  not  collectable ;  (2)  that  the  note 
was  without  consideratiop ;  and  (3)  that  the  payment  of  the  $3,500 
to  the  corporation  by  the  four  directors,  and  the  agreement  of  Ram- 
say to  pay  that  amount  and  interest  to  them,  were  inseparable  from 
the  first  transaction,  grew  out  of  it,  and  were  tainted  with  its  illegal- 
ity, and  for  that  reason  the  agreement  of  August  8,  1912,  was  not 
enforceable. 

[2]  Whether  or  not  the  statute  of  Iowa  which  has  been  cited  pro- 
hibits a  corporation  from  selling  or  issuing  its  stock  for  the  promis- 
sory notes  of  solvent  makers,  payable  at  reasonable  times  thereafter, 
is  a  question  of  state  law,  primarily  for  the  decision  of  the  Supreme 
Court  of  Iowa.  Upon  that  question  this  court  will  gladly  follow  its 
lead.  That  court  discussed  the  question  in  First  National  Bank  v. 
Fulton,  156  Iowa,  734,  137  N.  W.  1019.  but  counsel  disagree  as  to 
the  effect  of  the  opinion  in  that  case  and,  as  it  is  not  indispensable 
to  the  disposition  of  this  case  to  decide  that  issue,  it  is  here  dis- 
missefd  without  intimation  of  any  opinion  •concerning  it. 

[3  J  Conceding  that  the  taking  of  the  note  and  the  issuance  of  the 
stock  therefor  before  the  note  was  paid  constituted  a  violation  of  the 
statute  was  illegal,  and  contrary  to  the  public  poliey  disclosed  by  that 
statute,  it  does  not  follow  that  the  payment  of  the  corporation  for 
that  stock  by  the  four  directors,  or  the  payment  for  Ramsay's  note 
by  the  four  directors  at  the  request  of  Ramsay,  whereby  the  corpo- 
ration received  payment  in  money  for  the  full  par  value  of  that  stock, 
or  that  the  agreement  of  Ramsay  to  pay  to  them  the  $3,500  they  paid, 
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■whether  that  payment  was  made  for  the  stock  or  for  the  note,  was 
either  immoral  or  illegal,  or  gainst  the  public  policy  of  the  state. 
The  sole  object  of  the  statute  and  of  the  public  policy  it  ^embodied 
■was  to  secure  to  each  corporation  payment  for  its  stock  to  the 
amount  of  its  par  'value  in  money  or  its  equivalent  It  could  not  have 
been  either  ille|;al  or  immoral  for  the  four  former  directors  to  effect 
this  desired  object  by  paying  the  $3,500  to  the  corporation  in  money 
in  consideration  of  Ramisay  s  agreement  to  repay  Uiem  that  amount, 
with  interest;  nor  could  it  have  been  either  illegal  or  immoral  for 
Ramsay,  who  should  have  paid  the  $3,500  in  money  before  he  took 
the  certificate  of  stock  to  agree  to  pay  back  to  them  the  $3,500  he  in- 
duced them  to  pay  to  the  corporation  in  consideration  of  that  agree- 
ment. Neither  the  payment  nor  the  agreement  to  repay,  either  in-" 
duced,  aided,  or  effected  any  violation  of  the  statute.  On  the  other 
hand,  they  prevented  tlie  evil  effect  which  the  statute  was  enacted 
to  avoid. 

[4]  Again,  while  the  statute  declares  that  stock  issued  in  ■violation 
of  it  shall  be  void,  it  does  not  follow  that  such  stock  is  void  in  such 
a  sense  that  there  remains  no  locus  poenitentiae,  that  such  stock  may 
not  be  validated  by  the  subsequent  payment  and  receipt  of  the  money 
for  it.  The  word  "void"  is  often  used  by  l^islators,  courts,  lawyers, 
and  laymen  when  its  true  meaning  is  "voidable."  "It  is  rarely,"  says 
the  Supreme  Court  in  Wedcs  v.  Bridgman,  159  U.  S.  541,  547,  16 
Sup.  Ct.  72,  74  (40  L.  Ed.  253),  "that  things  are  whoUy  void  and 
without  force  and  effect  as  to  ^  persons  and  for  all  purposes,  and 
incapable  of  being  made  otherwise.  Things  are  voidable  which  are 
valid  and  eflfectujd  until  they  are  avoided  by  some  act;  while  things 
are  often  said  to  be  void  which  are  without  validity  until  confirmed. 
8  Bac.  Abr.  Void  and  Voidable;  Ewell  v.  Daggs,  108  U.  S.  143  [2 
Sup.  Ct.  408,  27  L.  Ed.  682] ;  Ex  parte  Lange,  18  Wall.  163  [21  L. 
Ed.  872] ;  State  v.  Richmond,  6  Foster  (N.  H.)  232 ;  Anderson  v. 
Roberts,  18  Johns.  [N.  Y.]  515  [9  Am.  Dec.  235] ;  PearsoU  v.  Cha- 
pin,  44  Penn.  St.  9."  A  conveyance  in  fraud  of  creditors  was  de- 
clared to  be  "utterly  void,  frustrate,  and  of  non-effect"  by  the  stat- 
ute of  13  Eliz.  c.  5,  and  has  been  uniformly  declared  to  be  void  by 
the  statutes  of  the  states,  but  such  a  conveyance  is  universally  held 
to  be  voidable  only, 'to  be  valid  until  avoided  and  to  be  capable  of 
ratification  by  the  creditors.  Anderson  v.  Roberts,  18  Johns.  (N. 
Y.)  516,  527;  Harvey  v.  Vamey,  98  Mass.  118;  Drinkwater  v.  Drink- 
■water,  4  Mass.  354;  Oriental  Bank  v.  Haskins,  3  Mete.  (Mass.)  332, 
37  Am.  Dec.  140;  Crowninshield  v.  Kittridge,  7  Mete.  (Mass.)  520. 
A  gift  of  goods  declared  by  statute  to  be  void  as  to  creditors  is  void- 
able only,  and  is  susceptible  of  ratification.  Snow  v.  Lang,  2  Allen 
(Mass.)  18.  A  preference  of  a  creditor  within  60  days  of  insolvency, 
declared  to  be  void  as  to  creditors  by  statute,  is  voidable  only,  and 
is  capable  of  ratification,  Colt  v.  Sears  Commercial  Company,  20 
R.  I.  64,  37  Atl.  314. 

Turning  to  the  decisions  of  the  state  of  Iowa,  whose  statute  is  here 
under  consideration,   in  Pennypacker  v.  Capital  Insurance  Co.,  80 
Iowa,  56,  45  N.  W.  408,  8  L.  R.  A.  236,  20  Am.  St.  Rep.  395.  the 
254  F.— 52 
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laws  of  the  state  of  Pennsylvania  forbade  insurance  on  railroad  prop- 
erty in  that  state  by  any  company  without  a  license  from  Pennsyl- 
vania and  made  the  writing  of  such  insurance  punishable  by  fine. 
An  insurance  company  of  Iowa  wrote  such  insurance  without  a  li- 
cense, it  was  sued  upon  the  policy  and  defended  on  the  ground  that 
the  policy  was 'violative  of  the  statute  and  of  the  public  policy  of 
Pennsylvania  and  was'  void,  but  the  Iowa  court  sustained  liie  action 
and  said: 

"The  evident  purpose  of  audi  a  law  Is  the  protection  of  tbose  paying  for 
Insurance  upon  property  In  that  state.  The  prohlblti<Mi  and  penalty  is  against 
the  company  only.  No  duty  is  required  of  the  insured,  and  no  act  apon  Iiis 
part  expressly  prohibited." 

Let  the  fact  be  noted  here  that  the  prohibition  and  the  penalties 
of  the  Iowa  statute  in  the  case  at  bar  are  against  the  corporation  and 
its  officers,  agents,  and  representatives  only,  and  that  no  act  of  the 
subscriber  or  purchaser  of  the  stock  is  expressly  prohibited,  nor  is 
any  penalty  denounced  against  him.  In  Pangbom  v.  Westlake,  36 
Iowa,  546,  a  statute  of  Iowa  forbade  the  sale  of  a  lot  in  any  town  or 
addition  until  the  plat  thereof  was  acknowledged  and  recorded,  under 
a  penalty  of  $50  for  each  lot  so  sold ;  but  the  Supreme  Court  of  thai 
state  held  that  such  a  sale  was  not  void. 

Section  1753  of  the  Statutes  of  Wisconsin  of  1898,  provided  that 
no  corporation  should  issue  any  of  its  stock,  except  in  consideration 
of  money  or  labor,  or  property  estimated  at  its  true  money  value 
actually  received  by  it  equal  to  the  par  value  thereof,  nor  any  bonds, 
except  for  money,  labor,  or  property  estimated  at  its  true  money 
value  actually  received  by  it  equal  to  75  per  cent,  of  the  par  value 
thereof,  and  that  all  stock  and  bonds  issued  in  violation  of  this  pro- 
hibition should  be  void.  Corporations  of  Wisconsin  issued  their  stock 
and  bonds  before  they  actually  received  the  amounts  of  money,  labor, 
or  property  required  by  this  statute,  but  after  the  issue  of  these  bonds 
and  stocks  the  requisite  amounts  were  paid  therefor  to  the  corpora- 
tion. The  Supreme  Court  of  Wisconsin  held  (a)  that  the  bonds  and 
stocks  were  not  void  to  such  an  extent  that  they  could  not  be  vali- 
dated by  the  payment  and  receipt  of  the  requisite  amount  of  money, 
labor,  or  property  before  the  commencement  of  the  actions  which 
challenged  them ;  (V)  that  such  payment  and  receipt  made  them  valid ; 
and  (c)  that  one  who  accepts  and  holds  or  sells  stock  prematurely 
issued  under  such  a  statute  cannot  escape  liabiUty  to  pay  therefof 
on  the  ground  that  the  stock  was  issued  before  full  value  was  actu- 
ally received  by  the  corporation  for  it  because  he  cannot  take  advantage 
of  his  own  wrong.  Haynes  v.  Kenosha  St.  Ry.  Co.,  139  Wis.  2^, 
119  N.  W.  568,  121  N.  W.  124;  Whitewater  Tile  Pressed  Brick  Mfg. 
Co.  V.  Baker,  142  Wis.  420,  125  N.  W.  984-986. 

The  instances  which  have  been  cited  illustrate  the  fact  that  the 
Legislatures  often  use  the  word  "void"  in  statutes  in  the  sense  of  ut- 
terly void,  so  as  to  be  incapable  of  ratification,  and  also  in  the  sense 
of  voidable,  yet  capable  of-  ratification  by  those  whose  rights  are  in- 
fringed, without  clear  distinction,  and  leave  the  courts  to  determine, 
from  the  terms  of  the  statute,  the  nature  of  the  subject-matter,  the 


Digitized  by 


Google 


BAM8AT  y.  CBEVUN  '  819 

purpose  of  the  legislation,  the  benefit  sought,  the  evil  to  be  reme- 
died, and  the  effect  of  one  meaning  or  the  other,  whether  it  was  the 
intention  of  the  Legislature  to  use  the  word  "void"  in  one  sense  or 
the  other.  Westerlund  v.  Blackbear  Mining  Co.,  203  Fed.  599,  121 
C,  C.  A.  627.  The  terms  of  the  statute  in  hand  indicate  that  the 
legislators  used  and  intended  to  use  the  word  "void"  therein  in  the 
sense  of  voidaUe,  for  they  provided  that  the  stock  issued  in  violation 
of  the  statute  might  be  canceled  by  means  of  a  suit  by  the  Attorney 
General,  and  that  in  the  case  of  such  cancellation  the  note  or  other 
thing  received  for  the  stock  should  be  returned  to  the  purchaser, 
thereby  rescinding  the  transaction,  a  useless  proceeding,  if  they  de- 
clared and  intended  to  declare  that  the  stock  was  utterly  void  and  in- 
capable of  ratification. 

The  purpose  of  the  legislators  in  enacting  the  statute  was  to  se- 
cure to  the  corporation  payment  for  its  stock  in  money  or  its  equiv- 
alent to  an  amount  equal  to  the  par  value  of  the  stock.  That  object 
will  be  attained  more  successfully  and  certainly  if  the  stock  issued 
in  violation  of  the  statute  is  held  to  be  voidable  than  if  it  is  adjudged 
to  be  absolutely  void.  If  it  is  h^ld  to  be  voidable,  the  corporation 
may  avoid  it,  if  its  full  value  is  not  paid  wTien  demanded,  and,  on 
the  other  hand,  may  secure  that  value  if  the  purchaser  is  willing  to 
pay  it.  If  it  is  held  to  be  utterly  void,  it  can  recover  nothing  for 
the  stock  it  has  sold,  and  must  return  that  which  it  has  received. 
T^e  the  case  in  hand :  The  proof  is  that,  when  Ramsay  gave  his 
note  for  the  stock,  none  of  the  parties  were  aware  of  the  require- 
ments of  the  statute  that  the  stock  should  not  be  issued  until  thp 
consideration  for  it  had  been  fully  paid  in  money  or  its  equivalent. 
If  the  stock  was  incapable  of  ratification,  and  the  note  was  uncol- 
lectable  the  corporati(Mi  could  not  lawfully  receive  payment  for  the 
stock  after  its  issue.  If  the  stock  was  voidable  only,  Ae  corporation 
could,  as  it  did,  lawfully  obtain  an  amount  of  money  equal  to  the  par 
value  of  the  stock  it  issued  therefor,  and  the  conclusion  is  that  the 
true  construction  of  that  statute  is  that  the  word  "void"  was  used  and 
intended  to  be  used  therein  in  the  sense  of  voidable,  hence  capable 
of  ratification,  and  that  by  the  acceptance  of  the  $3,500  from  the 
four  former  directors  in  payment  therefor  and  for  the  assignment 
of  Ramsay's  note,  the  stock  was  ratified  and  validated,  and  the  ac- 
tion on  the  note  rendered  indefensible. 

[6]  Another  argument  of  counsel  for  the  defendant  is  that  the  note 
was  without  consideration  and  uncoUectable,  because  the  stock  was 
void  and  worthless;  but  the  agreement  to  issue  the  stock,  which  was 
made  before  the  note  was  delivered,  and  which  induced  its  delivery, 
was  a  valuable  consideration  for  the  note,  the  stock  subsequently  is- 
sued, which  was,  as  has  been  held,  capable  of  ratification,  was  also 
a  valuble  consideration  for  the  note,  the  defendant  took  and  sold  the 
stock  for  stock  of  another  corporation,  and  he  cannot  now  take  ad- 
vantage of  his  own  wrong,  and  defend  the  action  on  his  note  on  the 
ground  that  he  received  no  consideration  therefor. 

[6]  Finally,  even  if  the  stock  had  been  void  and  the  note  had  been 
originally  uncoUectable,  the  agreement  of  Ramsay  of  August  8,  1912, 
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to  pay  to  the  four  directors  the  $3,500  and  interest  when  the  note 
should  mature,  in  consideration  that  they  then  paid  to  the  corpora- 
tion the  $3,500  which  he  ought  to  have  paid  before  or  at  the  time  of 
the  issue  of  the  stock,  was  neither  illegal,  immoral,  against  public 
policy,  nor  unenforceable.  The  contention  that  this  agn'eement  of  Au- 
gust 8,  1912,  is  illegal  and  unenforceable  rests  on  the  theory  that  it 
is  inseparably  coimected  with,  and  is  in  reality  a  part  of,  the  ill^al 
transaction  of  taking  the  note  and  issuing  the  stock,  and  that  an  ac- 
tion cannot  be  maintained  on  a  contract  £at  is  illegal  or  agsunst  pub- 
lic policy;  but  the  contract  of  August  8,  1912,  was  not  inseparable 
from  the  contract  of  July,  1912,  for  the  purchase  of  the  stock.  Judge 
Amidon,  in  delivering  the  opinion  of  this  court  in  Kansas  City  Hy- 
draulic Pressed  Brick  Co.  v.  National  Surety  Co.,  167  Fed.  496,  93 
C.  C.  A,  132,  well  said: 

"The  Illegality  of  one  contract  does  not  extend  to  another,  unless  the  two 
are  united  either  In  consideration  or  promise.  HanoT^  KaUonal  Bank  v. 
First  (National  Bank,  109  Fed.  421,  48  C.  a  A.  482.  •  •  •  Kven  whoi  a 
single  contract  embraces  several  agreements,  some  legal  and  others  Illegal, 
it  is  the  duty  of  the  court  to  separate  the  good  from  the  bad,  when  that  ia 
possible.  Choctaw,  O.  &  Q.  R.  Co.  ▼.  Bond,  160  Fed.  408,  87  C.  C.  A.  335; 
Ungle  T.  Snyder,  160  Fed.  627,  87  0.  0.  A.  629.  This  role  would  be  mora 
readily  applied  when  the  agreements  are  contained  in  separate  instruments. 
The  plaintiff  could  have  established  its  case  without  any  aid  from  the  Illegal 
contracts.  It  is  true  that  it  pleaded  those  contracts  in  its  complaint,  and 
introduced  them  as  part  of  its  case  upon  the  triaL  This,  however,  was  not 
necessary.  *  •  •  It  is  what  is  necessary  to  be  shown,  rather  than  what 
is  in  fact  shown,  that  indicates  whether  the  union  between  two  contracts  la 
sudb  as  to  involve  one  in  the  illegality  of 'the  other." 

The  application  of  these  indisputable  rules  to  the  contract  of  Au- 
gust 8,  1912,  leaves  no  doubt  of  its  independence  of  the  contract  and 
the  transaction  of  July  22,  1912.  In  the  first  place,  if  there  was  any 
illegality  or  violation  of  public  policy  in  the  latter  transaction,  it  was 
in  the  premature  delivery  of  the  stock  before  it  was  paid  for  in  money, 
and  that  delivery  had  been  made  and  Ramsay  had  sold  the  stock  to 
another  before  the  contract  of  August  8,  1912,  was  made.  If  there 
was  any  wrong,  it  had  been  done,  and  the  contract  of  August  8,  1912, 
could  not  and  did  not  induce,  or  in  any  way  promote,  the  violation  of 
the  statute,  or  of  the  public  policy  it  embodied.  In  the  second  place, 
it  was  neither  a  part  of  the  contract,  of  the  consideration,  or  of  the 
promise  of  the  contract  of  August  8,  1912,  that  the  stock  should  be 
issued  prematurely,  and  the  two  contracts  were  separate  in  consider- 
ation and  in  prcxnise.  One  of  the  best  tests  of  the  inseparability  of 
two  contracts  or  transactions  is  the  necessity  of  the  proof  of  one  by 
the  plaintiff  in  order  to  maintain  his  action  upon  the  other.  There 
was  no  such  necessity  in  the  case  at  bar.  All  that  was  necessary  for 
Crevlin  to  prove  was  his  ownership  of  the  note,  Ramsay's  promise 
to  pay  the  amount  of  it  when  due,  in  consideration  that  the  four  di- 
rectors would  pay  the  $3,500  to  the  corporation  in  August,  1912,  and 
their  payment  of  that  amount.  No  rational  or  logical  way  of  escape 
is  perceived  from  the  conclusion  that  the  contract  of  August  8,  1912, 
was  separate  from  and  independent  of  the  contract  and  transaction 
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of  July  22,  1912,  and  of  any  vice  there  may  have  been  therein,  and  was 
lawful  and  enforceable. 

[7,  8]  If  the  objection  to  the  affirmance  of  the  judgment  be  sug- 
gested that  the  court  below  granted  the  motion  for  an  instructed  ver- 
dict for  the  plaintiff  on  the  first,  and  not  on  the  second,  cause  of 
action,  the  answer  is,  first,  that  the  validity  of  the  second  cause  of 
action  was  assailed  by  the  /defendant  in  its  assignment  of  errors  on 
the  ground  that  the  court  erred,  in  that  it  failed  to  instruct  the  jury 
to  return  a  verdict  in  his  favor,  and  that  attack  invoked  a  considera- 
tion by  this  court  of  the  validity  of  the  second  cause  of  action ;  and, 
second,  that  a  judgment  sustained  by  the  law  and  the  evidence  is 
not  reversible  because  the  court  gave  a  right  judgment  for  a  wrong 
reason. 

Let  the  judgment  below  be  affirmed. 

STONE,  Circuit  Judge.  Reserving  expression  of  opinion  respect; 
ing  the  interpretation  which  should  be  given  the  Iowa  statute  involved, 
I  prefer  to  base  my  concurrence  upon  the  validity  of  the  agreement  of 
August  8,  1912.  » 


ARMSKIONG  SBATAQ  CORPORATION  v.  SMITH'S  ISIAND  OYSTER  00. 

(drcnlt  Court  of  Anieals,  Fourth  Circuit.    December  5,  1918.) 

No.  1635. 

1.  Patents  4=9328 — Invention — Mabkino  BiVALvia. 

The  Armstrong  patent  No.  1,196,946,  for  marking  Wvalves  by  means 
of  a  tag  attached  to  the  lower  shell  of  an  oyster,  held  rold  for  lack  of 
Invention. 

2.  Patents  ^=327 — "Invention" — ^Applying  Old  Pbocess  to  New  Subject. 

The  application  of  an  old  process  to  a  new  subject  tor  an  old  purpose 
without  any  change  in  result  Is  not  "invention." 

[Ed.  Note. — ^For  other  deflnltloiis,  see  Words  and  Phrases,  First  and 
Second  Series,  Invention.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Norfolk;  Edmund  Waddill,  Judge. 

Suit  in  equity  by  the  Armstrong  Seatag  Corporation  against  the 
Smith's  Island  Oyster  Company.  Decree  for  defendant,  and  complain- 
ant appeals.    Affirmed. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  McDOWELL, 
District  Judge. 

E.  Hayward  Fairbanks,  of  Philadelphia,  Pa.,  and  S.  Gordon  Cum- 
ming,  of  Hampton,  Va.  (J.  Bonsall  Taylor,  of  J^hiladelphia,  Pa.,  on  the 
brief),  for  appellant. 

Samuel  O.  Edmonds,  of  New  York  City,  for  appellee. 

MCDOWELL,  District  Judge.  [1]  In  August,  1916,  patent  No. 
1,195,946,  for  "marking  bivalves,"  was  issued  to  M.  C.  and  Richard 
Armstrong,  and  on  September  16,  1916,  all  rights  under  the  patent 

4=»For  otber  cases  see  same  topic  &  KSY-NUUBER  in  all  Key-Numbered  Digests  A  iDdexes 
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were  duly  assigned  to  the  appellant,  the  plaintifF  below.  Under  tUs 
patent  the  plaintiff  claims  a  monopoly  in  a  so-called  invention  defined 
as  follows : 

"1.  Means  for  Identifying  oysters,  conslstlntr  of  a  tag  attached  to  that  jwit 
of  the  shell  on  which  the  oyster  Is  to  be  served  at  a  point  ontside  ot  the 
ligament  or  binge  of  said  oyster,  whereby,  when  the  oyster  Is  opened,  eaid 
tag  remains  attached  to  the  part  to  be  served. 

"2.  An  improvement  in  the  art  of  identifying  oysters,  whldi  consists  In  at- 
taching a  tag  to  that  part  of  the  shell  on  which  the  oyster  Is  to  be  served  «t 
a  point  ont^de  of  the  ligament  or  hinge  of  said  oyster,  whereby,  when  the 
oyster  is  opened,  said  tag  remains  attached  to  the  pert  to  be  served." 

The  plaintiff's  method  of  identifying  its  oysters  is  to  drill  a  smaB 
hole  through  what  may  be  called  the  lobe  of  the  lower  or  deep  shell, 
outside  of  the  hinge,  Ihrough  which  is  passed  the  elongated  shank  of 
a  flat  piece  of  thin,  pliable  metal.  One  end  of  the  metal  piece,  oc- 
tagonal in  form,  contams  plaintiff's  trade-mark,  and  the  elongated 
extension  or  shank  is  clamped  after  being  passed  through  the  hole 
in  the  shell.  The  defendant  has  for  some  time  been  identifying  its 
oysters  by  boring  a  hole  through  the  lobe  of  the  lower  shell  and  at- 
taching thereto  a  triangular  flat  piece  of  thin  metal,  by  running  a  pin 
having  an  enlarged  head  through  a  hole  in  the  metal  piece  and  through 
the  hole  in  the  oyster  shell,  and  then  flattening  the  lower  end  of  the 
pin.  The  litigation  between  these  parties  commenced  with  a  suit  for 
unfair  competition,  brought  prior  to  the  issue  of  the  patent  by  the 
present  plaintiff,  which  was  decided  in  favor  of  the  present  defend- 
ant. Armstrong  Seatag  Corporation  v.  Smith's  Island  Oyster  Co.,  224 
Fed.  100,  139  C.  C.  A.  656.  The  present  suit  was  instituted  by  filing 
a  bill  in  equity  for  infringement.  The  defendant  moved  to  dismiss 
the  bill,  chiefly  on  the  ground  of  invalidity  of  the  patent.  The  trial 
court  held  the  patent  void  on  its  face  for  want  of  invention,  and  the 
plaintiff  appeals. 

If  the  patent  in  suit  be  supposed  to  cover  a  tagged  oyster,  the 
answer  is  that  a  tagged  oyster  is  not  a  machine  or  a  composition  of 
matter,  and  it  is  not  a  manufacture.  A  spring  chicken,  with  an  identi- 
fying tag  fastened  to  its  leg,  is  closely  analogous.  If  he  so  desired, 
any  fisherman  could  attach  an  identifying  tag  to  his  fish.  But  none 
of  these  natural  products  could  be  classed  as  manufactured  articles, 
simply  because  of  being  tagged.  If  the  method  of  the  patentees  may 
be  considered  as  a  process,  we  are  unable  to  perceive  that  it  involved 
invention.    The  problem  was  too  simple,  and  its  solution  too  obvious. 

In  adopting  the  method  used  by  the  patentees  to  identify  oysters, 
they  displayed  some  skill,  not  of  high  order,  but  nothing  approaching 
the  dignity  of  invention.  The  practice  of  identif  jring  articles  of  com- 
merce by  attaching  a  tag  thereto  is,  as  a  matter  of  common  knowledge, 
both  very  old  and  very  general.  The  demand  for  oysters  grown  in  un- 
polluted water  is  of  comparatively  recent  origin.  It  has  arisen  from 
the  rather  recently  acquired  public  knowledge  of  the  fact  that  oysters 
grown  in  polluted  water  are  capable  of  transmitting  the  typhoid  germ. 
The  desire  to  identify  oysters  as  havii^  been  grown  in  unpoUuted 
water  is  therefore  also  recent    This  is  we  think  the  chief  reaspn  w^hy 
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tagged  oysters  have  not  long  been  common.  What  the  patentees  do 
is  what  any  one  would  do  who  desired  to  attach  a  tag  to  an  oyster  shell, 
tinless  he  bethought  himself  of  a  better  method.  There  is  in  the  pat- 
entees' process  an  entire  absence  of — 

"that  Intnltlve  faculty  of  tbe  mind  put  forth  In  the  search  of  new  results 
or  new  methods,  creating  what  bad  not  before  existed,  or  bringing  to  light 
what  lay  hidden  from  vision."  Holllster  v.  Benedict,  113  U.  S.  09,  72,  6  Sup. 
Ct  717.  28  L.  Ed.  901.  See  also  King  v.  Gallnn,  109  U.  S.  99.  102,  8  Sup.  Ot. 
85,  27  L.  Ed.  870;  Slaws<m  v.  Grand  Street  Railroad  Co.,  107  U.  S.  649,  653, 
2  Sup.  Ct.  663,  27  li.  Ed.  676;  Phillips  v.  Detroit,  111  U.  S.  604,  607,  4  Sup. 
Ct.  5S0.  28  Ia  Ed.  532. 

Where  only  the  skill  of  the  workman,  and  not  the  genius  of  the 
inventor,  was  required,  as  in  the  case  at  bar,  the  result  is  not  an  in- 
vention. 

[2]  It  has  often  been  laid  down  in  one  form  or  another  that  using 
an  old  process  for  a  new,  but  analogous,  purpose,  with  no  substantial 
change  in  result,  is  mot  invention.  Brown  v.  Piper,  91  U.  S.  37,  41, 
43,  23  L.  Ed.  200;  Pennsylvania  R.  Co.  v.  Safety  Truck  Co.,  110  U. 
S.  490,  494,  498,  4  Sup.  Ct.  220.  28  L.  Ed.  222;  Blake  v.  San  Fran- 
cisco, 113  U.  S.  679,  683,^5  Sup.  Ct.  692,  28  h.  Ed.  1070;  Miller  v. 
Foree,  116  U.  S.  22,  27,  6  Sup.  Ct.  204,  29  L.  Ed.  552.  But  it  seems 
hardly  necessary  to  here  invoke  this  doctrine.  What  the  patentees 
here  have  done  is  to  apply  an  old  process  to  a  new  subject,  for  an  old 
purpose,  without  any  change  in  result.  The  purpose  and  the  result 
of  tagging  articles  of  commerce  was  identification.  This  is  the  pur- 
pose and  the  result  of  the  patentees'  practice.  In  its  entirety  the 
thought  of  the  patentees  was  only  an  extension  of  the  thought  of  the 
first  producer  who  attached  a  mark  of  identification  to  his  goods.  To 
apply  this  old  practice  to  oysters  required  at  the  utmost  some  degree 
of  skill,  but  no  invention. 

The  decree  of  the  trial  court  must  be  affirmed,  with  costs  to  the  ap- 
pellee. 

Affirmed. 
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GOIX>  et  al.  ▼.  NEWTON,  Commissioner  of  Patents. 

(Circuit  Court  ot  Appeals,  Second  Circuit      November  13,  191&) 

No.  45. 

Patients  «=3ll4 — Refusal  bt  Patent  Ofitck — Heuedt  in  Equitt. 

Where  the  Patent  Office  denied  a  patent  to  an  applicant,  and  Its  deci- 
sion was  affirmed  by  tlie  Court  ot  Appeals  of  the  District  of  Colambia. 
held  that,  in  a  suit  under  Rev.  St  {  4915  (Comp.  St  $  MGO),  begun  in 
federal  District  Court,  the  ClrcnlC  Court  of  Appeals  will  not  render  Judg- 
ment requiring  the  Commissioner  of  Patents  to  issue  patent  where  there 
was  diversity  of  opinion  between  its  members  as  to  whether  patmt  should 
issue,  and  there  was  no  testimony  materially  changing  the  reowd  be- 
fore the  Court  of  Appeals  of  the  District  of  Columbia. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  Edward  E.  Gold  and  another  against  James  T.  Newton,  as 
Commissioner  of  Patents,  substituted  for  Thwnas  Ewing,  as  Com- 
missioner of  Patents.  From  a  decree  for  defendant,  complainants  ap- 
peal.   Affirmed. 

Appeal  from  a  decree  in  equity  entered  in  the  District  Court  for  the  South- 
em  District  of  New  York,  dismissing  a  blU  originally  brought  by  plaintiffs 
against  Hon.  Thomas  Ewing,  then  Commissioner  of  Fatbits,  under  the  pro- 
visions of  section  4915,  U.  S.  Revised  Statutes  (Comp.  St  {  9460),  and  con- 
tinued against  his  successor  in  office,  Mr.  Newton. 

Suit  was  brought  in  the  district  of  Mr.  Bwing's  residence  by  his  consent 
Barrett  Co.  v.  Ewing,  242  Fed.  506,  155  C.  C.  A-  282.  The  object  of  acticMi  Is 
to  obtain  decree  that  plaintiff  Eldward  E.  Gold  is  entitled  to  a  patent  con- 
taining eight  claims,  of  which  the  first  and  second  are  broad  and  vital,  and 
are  as  follows : 

"1.  In  a  car  heating  apparatus,  the  combination  with  a  train  pipe  and  a 
radiator  in  the  car  with  an  intervening  admission  valve,  and  an  outlet  valve 
at  the  discharge  from  the  radiator,  of  thermostatic  means  for  controlling 
said  valves,  and  manually  operated  means  for  rendering  either  valve  inopera- 
tive whereby  the  heating  system  is  convertible  at  will  into  an  admission  pipe 
pressure  system  or  an  atmospheric  pressure  system. 

"2.  In  a  car  heating  apparatus,  the  combination  with  a  train  pipe  and  a 
radiator  in  the  car  vrlth  an  intervening  admission  valve,  and  an  outlet  valve 
at  the  discharge  from  the  radiator,  of  a  single  thermostat  with  connectious 
for  controlling  either  of  said  valves  alone,  and  manually  operated  means  for 
determining  which  valve  shall  be  controlled  by  said  thermostatic  means, 
whereby  the  heating  system  is  convertible  at  will  Into  an  admission  pipe  pres- 
sure system  or  an  atmospheric  pressure  system." 

Gold  filed  his  application  In  1904,  since  which  time  the  subject-matter  of  this 
suit  has  been  continuously  fought  over  both  in  the  Patent  Office  and  the 
courts.  The  contest  has  been  triangular,  between  the  applicant  Edward  E. 
Gold,  one  Egbert  H.  Gold,  and  a  succession  of  Commissioners  of  Patents. 

The  questions  litigated  have  been; 

(1)  Is  any  patentable  invention  over  the  prior  art  disclosed  by  the  applica- 
tion and  defined  by  (e.  g.)  the  above  quoted  claims? 

(2)  If  such  Invention  exists,  is  Edward  or  Egbert  Gold  entitled  to  priority? 
The  history  of  litigation  down  to  1909  is  related  in  Gold  v.  Gold,  34  App. 

^ssFot  other  cases  see  lame  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DIgeeti  A  Indexes 
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D.  O.  228,  wbere  the  Oommlssloner's  dedslon  awardinir  prioiitr  to  Edward 
was  upheld.  No  Judgment  as  to  patentability  waa  neceesaiy,  and  npne  was 
made. 

Thereupon  In  1910  Egbert;  sued  both  Edward  Gold  and  the  Oommissioner, 
under  R.  S.  S  4915  (Oomp.  St  I  M60)— Gold  t.  Gold  (O.  O.)  181  Fed.  544,  af- 
flnned  187  Fed.  273t  109  a  O.  A.  615 — and  was  defeated  again,  without,  how- 
erver,  touching  the  matter  now  before  this  court 

Meantime  the  plaintiff  Edward  was  Involved  In  a  new  interference  with 
•one  Fulton,  while  Egbert  proceeded  ex  parte  hi  the  office  with  his  attempt  to 
get  a  patent  that  may  fairly  be  called  something  as  near  to  Bdward's  dis- 
closures as  could  be  suggested  without  interfering. 

He  was  met  hy  a  reference  to  Weber'^  patent,  403,162,  and  rejected,  where- 
upon, in  1912,  he  appealed  to  the  Court  of  Appeals  of  the  District  which  held 
with  the  Commissioner  that  "an  apparatus  built  In  accordance"  with  Weber's 
disclosure  la  "operable  at  atmospheric  pressure  or  at  practically  steam  ad- 
mission pipe  pressure  at  wlU,  and  that  such  capability  Is  au  Inherent  diarac- 
teristlc"  of  Weber.  In  re  Gold,  38  App.  D.  O.  544.  To  this  proceeding  ]£d- 
ward  Gold  was  no  party ;    he  was  Involved  in  the  Fulton  Interference. 

That  Interference  was  dissolved  on  the  ground  that  the  single  claim  In  con- 
test was  unpatentable  over  Weber,  whereupon  E!dward  amended  his  specifica- 
tion by  adding  what  Is  really  an  argumrait  for  differentiating  Weber,  and 
<duuaged  the  language  of  his  claims.  The  application  took  Its  present  shape  In 
1913,  and  was  later  finally  rejected,  whereupon  tbls  plaintiff  appealed  to  the 
District  Court  of  Ai^>eals,  which  bad  already,  on  Egbert's  appeal,  found  In 
effect  that  the  substantial  thing  which  both  the  Golds  wanted  to  do  might  be 
done  with  an  apparatus  made  In  accord  with  Weber's  disclosure.  The  rejection 
of  Edward  on  Weber,  was  affirmed  In  1916.    In  re  Gold,  49  App.  D.  C.  294. 

This  present  action  was  then  brought,  and  bill  dismissed  by  L.  Hand,  J., 
because,  although  plaintiff  had  made  "a  discovery  of  great  value,"  to  be 
patentable,  It  must  be  "Incorporated  Into  a  machine  which  as  a  Juxtaposition 
of  related  parts  Is  new  In  the  art" 

But  Weber  had  shown  an  (g;>paratus — or  machine — that  "can  be  made  to 
work" ;  therefore,  especially  in  an  action  of  this  nature,  Invention  could  not 
be  so  positively  asserted  as  to  lead  (substantially)  to  a  reversal  of  repeated 
findings  by  authorities  both  executive  and  Judicial  in  the  District  of  Co- 
lumbia.   Consequently  the  bill  was  dismissed  and  plaintiffs  took  this  appeal. 

William  A.  Redding  and  Arthur  C.  Fraser,  both  of  New  York  Citv, 
for  appellants. 

Francis  G.  Caffey,  of  New  York  City  (L.  D.  Underwood,  of  Wash- 
ington, D.  C,  of  counsel),  for  appellee. 

Otto  R.  Bamett,  of  Chicago,  111.,  amicus  curia. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  This  rec- 
ord reveals  no  difference  of  opinion  as  to  the  nature  of  plaintiff's 
thought,  its  application  to  or  embodiment  in  a  useful  mechanical  con- 
trivance, and  his  priority  in  time  is  no  longer  open  to  question. 

It  was  well  known  that  railway  cars  could  be  and  had  been  heated 
by  steam  piped  from  the  engine ;  prior  to  Gold  there  were  two  lead- 
ing and  contrasted  systems  in  actual  use.  What  plaintiff  calls  the  "high 
pressure"  appliance  received  steam  at  train  pipe  pressure  into  the  car 
pipes,  which  had  an  outlet  thermostatically  closed  when  the  condensa- 
tion water  was  expelled  aqd  the  hot  steam  took  effect.  Then  the  cars 
were  heated  by  direct  steam  as  hot  as  the  engine  supplied  it;  when 
the  car  got  too  hot,  the  steam  was  turned  off.  This  is  the  "steam  ad- 
mission pipe  pressure"  referred  to  by  the  Court  of  Appeals  (ut  supra). 
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The  second  or  so-called  "vapor  system,"  throttled  the  train  pipe  pres- 
sure at  the  inlet  valve,  and  reduced  it  nearly  to  zero.  The  outlet  is 
open,  containing,  however,  a  thermostat  which  regulates  or  maintains 
the  inlet  valve  at  the  desired  approximate  closure.  This  is  the  "at- 
mospheric pressure"  apparatus  above  referred  to  by  the  Court  of  Ap- 
peals. 

Each  of  these  heating  methods  has  advantages,  and  drawbacks.  The 
high  pressure  system  makes  the  car  warm  with  a  small  radiating  sur- 
face ;  the  vapor  system  gives  a  mild  heat  grateful  in  cool  weather,  but 
for  a  really  cold  winter  day  requires  a  great  radiating  surface.  Oxt- 
sequently  with  one  apparatus  the  car  is  often  overheated,  and  vrith  the 
other  it  is  at  times  too  cold,  unless  a  great  extra  weight  of  pipe  is  car- 
ried, and  required  perhaps  only  a  dozen  days  a  year. 

Gold  shows  and  claims  as  his  invention  the  combination  in  a  car- 
heating  apparatus  of  train  pipe,  radiator,  admission  and  outlet  valves, 
with  "thermostatic  means  for  controlling  said  valves,"  to  the  end  that 
the  same  pipes,  etc.,  may  by  the  turn  of  a  handle  be  changed  from  one 
system  to  the  other,  according  to  the  weather;  and  he  was  the  first 
man  to  suggest  this  or  do  it,  as  has  been  held  by  the  Office  and  Ae  ap- 
pellate court  of  the  IMstrict  of  Coltimbia. 

But  plaintiff  Gold  was  refused  a  patent  on  the  sole  ground  that  what 
Weber  disclosed  could  without  any  substantial  change  of  constnictioo, 
and  without  any  additions  or  changes  that  could  be  called  improve- 
ments, be  made  to  do  what  Gold  discloses  and  claims  as  his  invention. 

The  Patent  Office  authorities  went  into  this  matter  with  such  care 
that  one  of  the  examiners  was  deputed  to  attend  and  witness  experi- 
ments with  a  device  said  to  have  been  made  in  compliance  with  Weber's 
specification  and  drawing.  In  the  opinion  of  that  examiner  the  ma- 
chine was  fairly  made  and  fairly  operated,  and  the  experiment  proved 
"that  it  was  an  inherent  characteristic  of  [Weber's]  apparatus  that  it 
could  be  converted" — i.  e.,  changed  at  will — from  a  high  pressure  to 
a  vapor  supply  of  steam. 

On  this  evidence  the  patent  was  rejected,  because  to  grant  it  would 
be  to  patent  a  double  use.  And  to  this  view  several  Commissioners 
and  the  Court  of  Appeals  of  the  District  of  Columbia  have  adhered,  al- 
though it  seems  to  have  been  shown  in  the  Office  proceedii^s,  and 
therefore  to  the  appellate  court,  that  both  Weber's  patent  and  Weber 
himself  had  ended  their  lives  without  ever  being  heard  of  in  the  art 
of  heating  railway  cars,  without  the  patented  device  ever  receiving 
commercial  development,  and  although  the  exact  apparatus  described 
and  claimed  by  Weber  could  never,  for  mechanical  reasons,  be  used 
in  or  about  railway  cars.  It  remains  doubtful  to  what  useful  purpose 
Weber's  patented  apparatus  could  be  put.  The  probability  is  that  it 
was  intended  to  be  used  in  the  steam  heating  of  houses. 

It  is  much  pressed  upon  us  that  this  suit  is  an  original  action,  in 
which  evidence  has  been  adduced  not  previously  shown  either  to  the 
Commissioner  or  to  the  appellate  court  oi  the  District  of  Coliunbia 
(Greenwood  v.  Dover,  194  Fed.  91,  114  C.  C.  A.  169;  General  Elec- 
tric Co.  V.  Steinberger,  214  Fed.  at  784,  131  C.  C.  A.  193),  and  it  is 
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not  an  aM»eal  from  the  Patent  OflSce  (Butterworth  v.  Hoe,  112  U.  S. 
61,  5  Sup.  Ct.  25,  28  L.  EA  656), 

In  fonn  this  is  true,  but  in  substance  we  do  not  think  it  is.  This 
record  contains  no  reason  for  granting  Gold  a  patent  that  was  not 
shown  to  the  Commissioners,  and  no  reason  why  he  should  not  have 
one  except  the  Weber  reference.  We  do  not  overlook  the  fact  that, 
since  the  experiments  above  referred  to,  plaintiffs  have  made  another 
embodiment  of  Weber,  and  conducted  experiments  with  it,  in  our  judg- 
ment with  substantially  the  same  results.  Perfiaps  the  second  em- 
bodiment did  not  work  quite  as  well  as  the  fiist,  but  the  principle  is 
plain  in  both.  We  find  the  fact  to  be  that  the  first  Weber  embodiment 
worked  better  than  the  second,  because  the  exact  limits  of  adjustment 
in  order  to  produce  the  convertible  feature  were  permanently  indicated 
on  the  device  as  first  constructed — something  not  shown  or  suggested  in 
Weber's  disclosure.    This  we  regard  as  unimportant. 

On  these  facts  a  majority  of  this  court  are  of  the  same  opinion 
as  the  court  below — that  Gold  made  "a  discovery,  and  a  discovery  of 
great  value."  That  majority  also  thinks  that,  if  the  language  of  Potts 
v.  Creager,  155  U.  S.  608,  15  Sup.  Ct.  194,  39  L.  Ed.  275,  can  ever 
be  held  to  justify  finding  patentable  invention  in  the  use  of  an  old  de- 
vice to  produce  a  new  result,  this  is  an  instance  of  the  applicability  of 
that  rule.  The  same  majority  are  of  the  opinion  that  Weber's  device 
"was  not  designed  by  its  maker,  nor  adapted  nor  actually  used,  for 
the  performance  of  the  functions  of  the  patent"  now  sought  by  Gold. 
Topliff  V.  Topliff,  145  U.  S.  156,  12  Sup.  Ct.  825.  36  L.  Ed.  658. 

On  the  other  hand,  we  are  all  of  opinion  that  the  fact  of  differ- 
ence among  ourselves  is  reason  the  more  for  adhering  to  the  rule  of 
Morgan  v.  Daniels,  153  U.  S.  120,  14  Sup.  Ct.  772,  38  L.  Ed.  657,  and 
especially  so  in  a  case  where  we  have  no  testimony  materially  chang- 
ing the  record  that  was  before  (and  indeed  repeatedly  before)  the  court 
authorized  equally  with  ourselves  (though  in  a  somewhat  different  man- 
ner) to  deal  with  questions  of  this  kind,  viz.  the  Court  of  Appeals  of 
the  ttstrict  of  Columbia. 

In  respect  of  actions  Uke  this,  solely  against  the  Commissioner,  the 
jurisdiction  still  existing  under  R.  S.  §  4915  (Comp.  St.  §  9460),  is, 
to  say  the  least,  a  singularity  in  law  making.  While  the  statute  ex- 
ists, jurisdiction  must  be  exercised;  but  we  entirely  concur  with  the 
court  bdow  that,  in  order  to  advise  or  direct  the  Commissioner  to  is- 
sue a  patent  which  he  has  refused  and  had  his  refusal  approved  by  the 
District  Court  of  Appeals,  there  must  be  introduced  substantially  new 
and  persuasive  testimony,  not  adduced  before  the  tribunals  with  which 
we  are  invited  to  differ.  Here  we  have  nothing  but  an  argiunent,  per- 
suasive to  a  majority  only  of  this  court,  and  even  that  argument  seems 
to  have  been  the  same  throughout  this  long  and  tangled  litigation. 

Further,  a  court  appealed  to  under  section  4915  must  by  the  evidence 
shown  it,  whether  new  or  old,  be  very  fully  and  amply  persuaded  of 
plaintiff's  merits  before  granting  relief.  'The  fact  of  our  disagree- 
ment on  the  question  of  invention  leads  to  a  unanimous  belief  that 
there  exists  no  such  certainty  of  rig^t  as  should  lead,  not  only  to  the 
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attempted  upsetting  of  so  long  a  line  of  considered  decisions,  but  to 
the  present  granting  of  a  basic  and  fundamental  patent,  which  for 
the  next  17  years  would  dominate  an  art  that  has  now  obviously  ad- 
vanced beyond  anything  reduced  to  practice  by  Gold  at  or  about  the 
time  he  framed  his  disclosure. 

We  have  not  overlooked  the  difficult  position  produced  for  this  plain- 
tiff by  the  course  of  litigation  in  Washington.  It  seems  quite  true  that 
both  the  Golds  were  in  substance  trying  to  get  patent  protection  for  tiie 
same  thing.  When  priority  was  awarded  to  this  plaintiff  (Edward), 
Egbert  continued  his  application  ex  parte,  proposing  claims  expressed 
in  terms  of  process,  but  covering  the  same  thought  that  Edward  ha> 
persistently  expressed  in  terms  of  apparatus — e.  g.,  in  the  proposed 
claims  first  above  quoted. 

It  may  be  true,  as  argued,  that  if  Egbert's  claims  had  been  allowed 
after  he  had  lost  his  demand  for  priority  he  would  have  been  compelled 
to  pay  tribute  to  the  fundamental  claims  advanced  by  Edward,  and 
that  therefore  he  sou^t  to  create  a  precedent  against  himself  in  the 
courts  of  the  District  by  taking  an  appeal,  which,  if  successful,  would 
still  have  left  him  an  infringer,  had  Edward  also  succeeded.  But  when 
Egbert  lost  in  the  appellate  tribunal,  as  he  did,  he  had  rendered  it  im- 
possible, without  new  evidence  or  an  overruling  of  solemn  judgment 
once  given,  for  anybody  else  to  get  what  he  (Egbert)  had  failed  to  ob- 
tain. It  may  also  be  true  that  this  was  the  reascKi  why  Commissioner 
Ewing  gave  that  consent  which  is  the  only  excuse  for  jurisdiction  in 
this  circuit 

Even  if  we  admit  all  the  foregoing,  we  remain  of  opinion  that  the 
decent  and  seemly  administration  of  the  law  does  not  permit  a  court 
of  (in  this  matter)  substantially  co-ordinate  jurisdiction  to  (in  effect) 
overrule  or  disr^^rd  all  that  has  hitherto  been  done,  unless  and  ex- 
cept this  whole  court  is  very  sure  of  the  matter  after  considering  evi- 
dence that  is  not  only  persuasive  but  new. 

Not  being  able  to  arrive  at  that  degree  of  certainty,  the  decree  ap- 
pealed from  is  affirmed,  without  costs. 
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*      TODD  PKOTBOTOGRA.PH  C».  V.  HEDMAN  MFG.  GO.  et  aL 
(District  Court,  N.  D.  Illliuds,  XL  D.    Januarr  8,  1919.) 
No.  73a 

1.  Patknts  ®=>66 — Anticipation — What  CoNSTrnrrBS. 

Tliough  an  Inventor  might  have  put  the  suggestions  of  previous  patents 
together,  and  possibly  evolved  his  conception  in  that  way,  the  previous 
patents  are  not  anticipations,  although  such  previous  disclosures  necessari- 
ly limit  the  subsequent  patent 

2.  Patents  <S=9328 — Cohstbcction — Validity — ^Ini'binqkiieiit. 

The  Todd  patent,  No.  793,249,  for  a  printing  apimratus  for  protecting 
checks  from  alteration,  held  valid,  and  (Oaims  8,  4,  and  S  Infringed,  while 
claims  1,  6,  and  8  were  not  infringed. 
8.  TaADB-MABKS  and  TKADX-NAin%  9=968 — TJnvaib  Coicpktition. 

For  trusted  employes  of  a  manufacturer  to  make  preparations  for  a 
competing  Imsiness  while  they  were  in  his  employ,  and  to  obtain  adver- 
tising matter  from  such  manufacturer  to  use  in  the  competing  business, 
is  unfair  competition. 
4.  EQtrmr  €=»85(1) — ^I>0CTaiN»  or  Clbaw  Hands— AaENOT. 

The  principal  is  not  chargeable  with  the  unjust  conduct  of  Its  salesmen 
in  pursuing  its  business,-  so  as  to  preclude  it,  under  the  clean  hands  max- 
im, from  equitable  relief  against  an  unfair  competitor,  where  knowledge 
of  the  practices  of  the  salesmen  is  not  brought  home  to  responsible  ch- 
eers of  the  corporate  principal. 
&.  Ta^DE-MABKS  AND  Trade-Nakes  ®=»7S,  97 — VscFJia  Oommtition — ^Adveb- 
TiSEUENT — Injury — ^Injunction. 

For  defendants,  who  were  competitors  of  plaintiff,'  to  advertise  its  ma- 
chines for  sale  under  a  fictitious  name  and  address,  is  improper,  ana 
should  be  restrained;  for,  as  customers  could  not  find  any  such  ctmoem 
or  street  number,  plalntlCT  would  be  discredited  and  injured. 

6.  Trade-Mares  and  Trade-Names  <8=»73(1) — Unfair  Competition — ^Adver- 

tisement. 

Where  defendants,  engaged  In  making  a  competing  machine,  sold  plain- 
tifTs  patented  machine,  desdgned  to  protect  checks  from  alteration,  held, 
that  defendants  should  make  It  clear  in  advertisements  that  plaintiff's 
machines  were  used  or  rebuilt  ones. 

7.  Trade-Maiiks  and  Trade-Names  ^=368,  97 — VtrwAJit  GoMPKnnoN. 

Where  trusted  agents  of  plaintiff  joined  a  competitor  and  laid  plans  to 
compete  with  plaintiff,  held,  that  advertising  matter  obtained  by  such 
agents  from  plaintiff  should  not  be  used  by  defendants,  and  its  use  may 
be  enjoined. 

In  Equity.  Suit  by  the  Todd  Protectograph  Company  against 
the  Hedman  Manufacturing  Company  and  others.  Decree  for  com- 
plainant. 

Edward  Rector  and  Albert  H.  Meads,  both  of  Chicago,  111.,  and 
Frederick  F.  Church,  of  Rochester,  N,  Y.,  for  plaintiff. 

Lynn  A.  Williams  and  Robert  M.  See,  both  of  Chicago,  111.,  for 
defendants. 

SANBORN,  District  Judge.  Suit  for  infringement  of  patent  and 
unfair  competition.  Plaintiff  is  a  citizen  of  New  York  and  defend- 
ants are  citizens  of  Illinois,  and  the  amount  involved  exceeds  the  juris- 
dictional limit.    The  patent  action  rests  on  patent  No.  793,249,  issued 
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to  L.  M.  Todd  June  27,  1905,  on  a  printing  apparatus  for  protecting 
checks  from  alteration.  ' 

[1,2]  The  Patent.— the:  Todd  invention  is  described  in  Whitaker 
V.  Todd,  232  Fed.  714,  146  C.  C.  A.  640  (Third  Circuit),,  where  the  pat- 
ent was  sustained  and  held  infringed.  Tlie  following  description  is  tak- 
en from  plaintiff's  brief : 

"The  Inventive  concept  underlying  Mr.  Todd's  Invention,  as  dearlj  set 
forth  In  his  patent,  consisted  In  the  thought  that  by  first  forming  type  char- 
acters of  the  fall  face  and  outline  of  the  characters  to  be  printed  (whether 
they  be  figures  or  letters  or  other  characters),  and  then  impressing  or 
forming,  upon  the  printing  surfaces  or  faces  of  such  type  characters,  ridges 
and  grooves  (or  equivalent  projections  and  depressions)  correspondlne  to  the 
ridges  and  grooves  of  a  co-operating  universal  platen,  it  would  be  possible 
to  print  upon  a  sheet  of  paper  Inserted  between  the  type  and  platen  the 
complete  and  perfect  characters  represented  by  the  type  (and  not  merdy  a 
crude  and  irregular  outline  thereof),  and  at  the  same  time  to  so  shred  the 
paper  that  the  ink  absorbed  by  it  would  produce  au  IndeliUe  and  ineradicable 
record. 

"This  was  an  absolutely  new  thing  In  the  art,  never  before  concelTed  or  sug- 
gested, so  far  as  the  record  shows,  and  Involving  not  mer^y  a  novel  and  more 
efficient  means  for  obtaining  an  old  result,  but  In  fact  producing  an  absolute- 
ly new  result 

"It  was  not  only  a  new  thing  In  the  art  of  check-protecting  devices,  bat 
it  was  an  absolutely  new  thing  In  the  printing  art,  for  no  stt(^  thing  as  either 
the  combination  of  the  type  and  platen  of  the  Todd  machine,  or  the  sort  of 
printing  effected  by  that  combination,  was  known  to  the  printing  art  prior  to 
Mr.  Todd's  invention,  so  far  as  the  present  record  discloses. 

"The  nearest  approximation  was  in  certain  prlw  cbedc-protecting  devices, 
such  as  those  disclosed  In  the  Beebe  patents,  Nos.  554.613  and  5&4,319.  In 
such  prior  devices  a  series  of  projections  or  indenting  points,'  as  they  are 
termed  in  the  patent  (of  various  suggested  forms),  were  so  arranged  upon  a 
type  block  or  support  as  to  form  the  mere  outline  of  a  type  figure,  and  ar- 
ranged to  co-operate  with  a  platen  having  correspondingly  arranged  depres- 
sions or  recesses  to  receive  such  projections.  In  order  that  the  platen  might 
be  a  'universal'  one,  capable  of  co-operating  with  a  number  of  different  type: 
characters  formed  in  outline  by  such  projections  (sudi,  for  Instance,  as  a 
cipher  and  the  nine  digits),  it  was  necessary  that  such  projections,  and  the  cor- 
responding depressions  or  recesses  in  the  platen,  should  be  arranged  tn  cer- 
tain definite  geometrical  relations  to  each  other,  which  consequently  deter- 
mined the  outlines  of  the  type  figures  which  oould  be  formed  by  the  projections, 
and  limited  them  to  the  corresponding  geometrical  positions  and  relations. 

"While  It  was  possible,  under  such  an  arrangement,  to  form  the  crude 
outlines  of  a  cipher  and  the  nine  digits,  and  have  the  projections  forming  such 
outlines  co-operate  with  a  universal  platen,  it  was  not  possible  to  form  even 
such  simple  type  figures  In  either  full  face  or  perfect  outline,  so  as  to  print 
upon  the  paper  a  full  and  perfect  figure;  and  it  was  not  possible  at  all  to 
form  letters  and  other  characters — even  the  letters  of  the  alphabet  in  plain 
English  type — and  cause  them  to  co-operate  with  a  universal  platen  In  such 
manner  as  to  produce  a  readable  and  intelligible  Impression. 

"Tf  we  consider,  as  an  illustration,  so  simple  a  legend  as  that  printed  by 
defendants'  machine — for  Instance,  'Pay  ?999  and  99  cts.' — ^it  would  practical- 
ly be  impossible  to  print  such  a  legend,  In  readable  and  intelligible  fashion  (and 
at  the  same  time  properly  shred  the  paper)  with  any  combinatlMi  of  type 
characters  and  platen  known  to  the  art  prior  to  Mr.  Todd's  invention;  and 
it  would  be  wholly  impossible  to  print  it  in  the  symmetrical  and  perfect  fash- 
ion of  defendants'  machine  with  anything  known  to  the  prior  art 

"And  when  we  come  to  more  complicated  and  difficult  type  characters,  such 
as  tho!«  involved  In  any  extended  use  of  the  letters  of  the  alphabet,  even  in 
English,  and  still  more  so  in  various  other  languages.  It  would  be  impossible 
to  print  them  in  legible  fashion  and  shred  the  paper  by  means  of  any  combi- 
nation of  type  characters  and  universal  platen  known  to  the  prior  art; 
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"With  a  printing  device  embodying  the  Inventive  concept  and  underlying 
Idea  of  Mr.  Todd's  Invention,  on  the  other  hand,  any  and  every  conceivable 
sort  of  type  flgrures  and  characters  may  be  employed  to  cooperate  with  a 
universal  platen  In  such  manner  as  to  print  the  full  and  perfect  outlines  of 
such  type  characters  upon  a  sheet  of  paper,  and  at  the  same  time  so  'shred' 
the  lattk*  as  to  produce  an  indelible  and  Ineradicable  record.  There  is  no 
limit  to  the  use  and  application  of  the  invention.  If  the  characters  to  be 
printed  are  numerals,  they  may  be  in  Arabic,  or  Roman,  or  any  other  form 
in  which  numerals  are  expressed.  If  they  be  letters  and  words,  they  may  be 
In  any  known  language,  and  if  they  be  characters  other  than  numerals  or 
letters  they  may  be  of  any  conceivable  form,  without  affecting  the  use  and 
application  of  Mr.  Todd's  invention." 

It  would  appear  from  the  patent  itself  that  this  is  the  patentee's 
own  idea.  He  says  the  object  is  to  impress  limiting  markings  on 
negotiable  paper,  so  that  the  limiting  amount  is  embossed  and  cut 
into  its  surface,  the  ink  absorbed  by  the  disrupted  fibers,  and  an  inked 
impression  made  on  its  face,  so  as  to  avoid  fraudulent  alterations. 

In  the  Whitaker  Case  the  principle  of  the  Todd  patent  is  differ- 
ently described.    The  court  say: 

"The  essential  principle  of  this  universal  coactlon  is  the  maintenance  of 
perfect  alignment  of  the  complementary  ridges  and  grooves  just  before  and  at 
the  instant  of  contact,  and  this  principle  la  reduced  to  practice  In  the  device 
of  the  patent  by  snugly  fitting  the  revoluble  type  wheel  and  the  platen  against 
the  side  walls  of  the  casing  in  a  manner  to  obtain  perfect  alignment  and 
prevent  lateral  motion  at  this  critical  point.  This  was  the  capital  conception 
of  the  patentee." 

In  another  case  in  the  same  circuit,  also  before  Judge  Dickinson 
at  Philadelphia,  against  the  New  Era  Manufacturing  Company,  a 
preliminary  injunction  was  issued.  In  the  New  Era  machine  the 
ridges  and  grooves  were  diagonal,  much  the  same  as  in  Hedman. 

The  registry  or  mating  of  the  ridges  and  grooves  of  the  one  part 
of  the  die  with  those  of  the  other  in  the  Todd  patent  is  thus  stated 
by  Mr,  Williamson : 

"Todd  in  the  patent  in  suit  was  the  first  one  in  the  art  to  have  devised  a 
machine  In  which  the  projections  on  the  one  part  would  inevitably  mate  or 
register  with  the  depressions  on  the  other  part,  and  in  which  the  means  for 
effecting  the  exact  and  circumstantial  alignmoit  of  the  moving  part  relative  to 
the  stationary  part  could  be  done  away  with  or  dispensed  with;  and  be 
accomplished  that  result  by  a  very  simple,  but  very  effective,  means.  What 
he  did  was  to  make  the  surface  of  the  type  member  in  the  form  of  a  continu- 
ous die.  But  he -ran  those  ridges  and  grooves,  not  crosswise  with  respect 
to  the  direction  of  rotation  or  at  some  angle  with  respect  to  the  directions  of 
rotation,  but  ran  those  grooves  in  the  very  direction  of  rotation  of  the  moving 
tyi)e-carrying  membeiv-clrcumferentlally  in  the  case  of  the  drum  machine; 
that  Is  to  say,  the  ridges  and  g^rooves  ran  around  the  drums  continuously, 
with  the  result  that,  although  he  retained  the  advantages  of  mating  or 
registration  of  die  and  counter  die,  he  was  enabled  to  dispense  with  the 
means  of  bringing  an  exact  circumferential  alignment  of  one  member  with 
respect  to  the  other.  Ehnploying  that  circumferential  grooving,  ridging  and 
grooving  of  his  type-carrying  member,  ridges  and  grooves  which  would  run 
continuously  through  all  the  several  lines,  he  was  obviously  enabled  to  employ, 
as  he  did,  a  single  or  universal  platen ;  that  Is  to  say,  he  did  not  have  to  have 
a  separate  platen  or  counter  die  member  for  each  line  of  type,  but  one  single 
counter  die  member  with  which  any  one  of  the  several  lines  of  type  would 
properly  mesh," 


Digitized  by 


Google 


832  254  FBOBBAL  BBPOBTBB 

It  was  this  feature  which  was  made  the  gist  of  the  Todd  patent 
in  the  Philadelphia  litigation,  which  certainly  was  novel.  It  was  held 
infringed  by  the  Whitaker  device,  although  the  direction  of  the  ridges 
and  grooves  in  fliat  device  was  not  quite  parallel  to  the  axis  of  rota- 
tion, so  that  when  the  drum  and  platen  were  not  in  action  the  diagonal 
ridges  of  the  respective  parts  were  out  of  alignment,  and  when  in 
action  the  parts  were  made  to  register  by  a  cam,  by  which  the  drum 
was  moved  sidewise.  So  it  appears  that  the  supposed  true  principle 
of  the  Todd  invention,  that  of  perfect  alignment  at  all  times,  was 
not  present  in  the  Whitaker  device ;  but  the  court  decided  that  it  was 
sufficient  to  produce  infringement  that  the  parts  were  properly  aligned 
"just  before  the  time  of  contact,"  and  until  contact  was  complete. 

Now,  inasmjuch  as  every  efficient  machine  of  the  kind  must  bring 
about  complete  meshing  or  mating,  it  follows  that  there  can  be  no 
distinction  in  principle  between  a  small  deviation  and  a  large  one  as 
between  those  of  1  minute  or  85  or  90  degrees ;  the  Todd  principle  of 
accurate  registry  "with  the  impressionable  surface  of  the  platen  at 
every  degree  of  rotation  of  the  wheel,  thereby  avoiding  the  necessity 
of  precisely  centering  the  type  characters  opposite  the  platen  in  order  to 
secure  a  proper  register,"  is  departed  from  as  soon  as  the  complemen- 
tary lines  are  to  any  extent  in  different  planes.  The  Circuit  Court 
of  Appeals  of  the  Third  Circuit  having  held  that  a  1-degree  departure, 
which  destroyed  the  alignment  except  at  the  very  time  of  contact,  and 
really  departed  from  the  Todd  principle,  was  an  infringengent.  Judge 
Dickinson  was  logically  bound  to  decide  in  the  next  case  (that  of 
Todd  V.  New  Era  Co.  [D.  C]  236  Fed.  768)  that  there  was  infringe- 
ment in  a  45-degree  deviation,  although  the  depressions  are  just  as 
much  horizontal  or  axial  as  longitudinal;  and  if  in  the  case  now  imder 
consideration  the  Philadelphia  decisions  are  to  be  followed  the  Red- 
man machine  infringes,  because  it  cannot  be  distinguished  from  the 
New  Era  device,  so  far  as  the  centering  feature  is  concerned.  There- 
fore, unless  Hedman  has  different  means  or  mode  of  operation,  com- 
ity would  suggest  a  decree  for  plaintiff,  unless  the  device  is  distin- 
guished in  other  respects. 

It  appears  that  plaintiffs  counsel  appreciate  the  situation,  and  real- 
ize that  Todd  cannot  continue  to  dominate  the  trade  for  the  three 
years  the  patent  has  to  run  by  adherence  to  the  principle  of  the  Whit- 
aker Case.  They  now  take  the  position  that,  while  they  do  not  ex- 
pressly abandon  that  principle,  yet  they  do  not  predicate  the  case  on 
the  prior  adjudications.  They  still  rely  on  themi,  and  think  they  should 
have  great  weight,  but  present  the  case  on  what  they  conceive  to  be 
its  full  merits.  Their  position  now  is  that  the  true  novel  principle  in 
the  Todd  conception  was  forming  the  type  characters,  impressing  upon 
them  ridges  and  grooves  corresponding  to  those  of  a  co-operating 
universal  platen,  inking  them,  and  then,  by  bringing  the  surfaces 
together,  to  shred  or  macerate  the  paper. 

It  is  true  that  one  of  the  plaintiffs'  counsel  said  on  oral  argument  that 
he  thought  the  construction  'of  the  court  in  the  Whitaker  Case  plac- 
ed upon  the  patent  was  entirely  too  narrow  (in  this  I  agree),  and 
that  plaintiff  was  not  asking  the  court  to  be  controlled  by  the  rule 
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other  hand,  take  this  position : 

"For  the  purpose  of  this  brief,  and  for  the  purpose  of  a  decision  by  the 
court,  at  least,  we  accept  the  propriety  of  your  honor's  Intention  to  follo\r 
the  decision  of  the  Court  of  Appeals  of  the  Third  Circuit.  It  has  been  our 
liope  and  expectation,  however,  that  this  court  would  follow  the  decision  of 
the  Third  Circuit  Court  of  Appeals.  The  reasoning  of  the  decisions  in  the 
Whltaber  Case,  following  as  they  did  the  arguments  of  counsel  for  plaintiff, 
leads  Inevitably  to  the  conclusion  that  the  Hedman  Manufacturing  Company 
does  not  infringe." 

Then  counsel  proceed  to  argue  that  Hedman  does  not  infringe  the 
feature  of  parallelism,  which  was  the  only  point  of  the  Wlutaker 
decision. 

The  respective  devices  may  be  generally  described  as  follows:  In 
the  Todd  "Protectograph,"  the  first  fonw  built  and  sold  under  the 
patent,  there  was  a  revolvable  drum  or  type  support,  on  which  were 
arranged  30  rows  of  serrated  tjrpe,  bearing  the  l^ends,  "Not  over 
twenty  dollars,"  "Not  over  five  hundred  dollars,"  etc.  When  a  check 
for  $19  was  to  be  drawn,  the  latter  was  inserted  in  the  machine,  the 
proper  line  of  type  turned  into  position,  when  a  lever  was  operated 
to  force  the  "twenty  dollar"  line  against  the  platen  to  print  the  amount 
and  shred  the  paper.  There  was,  of  course,  a  pad  to  keep  the  type 
properly  inked  by  revolution  of  the  drum.  In  the  later  model,  called 
the  "Check  Writer,"  the  operation  is  quite  different.  This  is  an 
"exact  number"  machine,  having  the  following  characters  mounted  on 
the  drtmi  longitudinally  of  its  axis,  in  a  narrow  row,  one  above  the 
other :  "hund.,  ninety,  eighty,  seventy,  sixty,  fifty,  forty,  thirty,  twenty, 
nineteen,  eighteen,  seventeen,  sixteen,  fifteen,  fourteen,  thirteen, 
twelve,  eleven,  ten,  nine,  eight,  seven,  six,  five  four,  three,  two,  one, 
thous.,  dol'rs.,  cents,"  followed  by  a  type  "ov^/"  to  be  struck  before 
the  first  word  and  after  the  last  to  prevent  additions  to  the  amount 
written. 

The  drum  is  axially  loosely  mounted  upon  a  rod  twice  its  length, 
revolving  on  the  rod  to  ink  the  type,  and  sliding  lengthwise  upon  it 
to  bring  the  proper  type  word  into  position  for  printing.  The  cor- 
rugated platen  is  located  under  the  drum  through  its  whole  length. 
On  the  upper  surface  of  the  casing  is  a  dial,  representing  all  the  word 
types  on  the  drum,  with  an  indicating  point  for  locating  the  proper 
word  and  for  sliding  the  drum  back  and  forth  on  the  central  rod.  If 
it  is  desired  to  fill  up  a  check  for  "twenty  dollars  and  twenty  cents," 
the  indicating  point  is  pushed  along  to  "twenty,"  a  lever  is  worked  to 
print  the  word  on  the  paper  and  shred  it,  then  the  point  is  placed  op- 
posite "dollars,"  and  that  word  printed,  and  so  on  for  the  rest  of  the 
legend. 

Defendant's  machine  is  quite  diflferent.  In  size  it  corresponds  with 
the  first  form  of  Todd  (the  "Not  Over"  machine).  It  contains  the 
Todd  principle  of  first  printing  on  the  paper  and  then  shredding,  but 
does  not  contain  the  parallelism  of  ridges  and  grooves,  being  similar 
to  the  New  Era  machine  held  to  infringe  by  Judge  Dickinson.  It 
uses  only  figures,  so  for  a  check  of  $20.20  it  prints  "Pay  $20  and  20 
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cents,"  ail  done  by  one  impression  of  the  type  on  the  platen.  There 
is  a  different  mode  of  operation.  Instead  of  the  drum,  with  lines 
of  words  parallel  to  the  axis,  as  in  Todd's  first  machines,  or  separate 
words  at  right. angles  to  the  axis,  as  in  later  models,  Redman  has  no 
cylinder  at  all,  Iwit  slices  up  what  would  be  the  Todd  drtun  into  seven 
or  more  thin  sectors,  each  having  the  zero  and  all  the  prime  numbers 
1  to  9,  raised  in  proper  order,  and  provided  with  ridges  and  grooves, 
on  part  of  sector's  edge,  registering  with  a  platen  below,  and  each 
provided  with  a  finger  piece  for  rotating  it.  When  the  appropriate 
sectors  are  revolved  into  position  to  indicate  the  dollars  ana  cents, 
the  sectors  or  marking  elements  are  lined  up  with  the  "Pay  $,"  "and," 
and  "cts.,"  and  held  in  position  by  detents.  A  universal  lever  then 
serves  to  press  the  type  against  the  paper  and  platen  to  print  the  legend 
and  shred  the  paper. 

The  difference  of  operation  will  be  readily  perceived.  In  Todd  the 
whole  line  of  type  in  tfie  "Not  Over"  machine,  and  the  separate  words 
in  the  other,  are  swung  into  printing  position  by  movement  of  the 
whole  drum,  while  in  Hedman  separate  sectors  of  the  drum  are  in- 
dependently operated  to  bring  the  single  figure  carried  by  each  one 
into  printing  position.  The  operation  is  thus  described  by  Mr.  Wil- 
liamson, plaintiff's  expert  witness : 

"In  defendants'  machine  there  are  several  side  by  edde  rotary  devices,  which 
for  convenience  I  will  term  wheels,  although  they  are  but  segments  of  a  com- 
plete circle,  which  bear  upon  their  peripheries  a  circular  or  circumferentlaUr 
extending  series  of  numerals,  and  there  are  two  groups  of  these  segments 
or  wheels,  one  for  designating  dollars  and  the  other  for  designating  cents; 
and  between  the  two  groups  of  wheels  there  Is  a  stationary  logotype  consist- 
ing of  the  letters  'a-n-d,*  and  to  the  right  of  the  segments  or  wheels  of  the 
cents  value  there  Is  a  logotype  consisting  of  the  letters  'c-t-s,'  and  on  the  left 
of  the  dollars  group  of  wheels  there  is  a  third  logotype  In  the  form  of  a  slid- 
ing block,  and  it  carries  on  its  outer  face  the  word  'Pay'  and  the  dollar  sign. 
So  that,  considering  the  two  groups  or  segments,  we  have  In  effect  a  cylinder 
or  drum  which  is  divided  into  separate  parts  on  planes  at  right  angles  with 
the  axis  of  rotation,  and  aligning  with  any  one  axlally  extending  row  of 
numerals  on  the  rotary  segments  when  the  latter  are  in  printing  position  are 
the  three  logotypes,  so  that  at  the  time  of  making  the  impression  upon  a 
check  there  is  a  line  of  type  consisting  of  words  and  numerals  extending 
parallel  with  the  axis  of  rotation  of  the  rotary  type  carrying  member.  On 
the  type  found  on  both  the  wheels  or  segments  and  the  logotypes  there  are 
ridges  and  grooves." 

The  difference  in  the  mode  of  operation  is  simply  that  one  turns 
the  whole  solid  cylinder  into  a  certain  position  by  one  movement, 
while  the  other  turns  sectors  of  a  like  cylinder  into  a  like  position  by 
several  movements.  The  Todd  single  operation  is  merely  divided  up 
into  several,  with  a  similar  result.  It  is  like  writing  a  name  with  a 
rubber  stamp  compared  with  writing  it  in  the  usual  way.  Three  of 
the  Todd  claims  in  issue  specify  only  a  "type  support,"  the  form  shown 
in  the  patent  being  only  the  preferred  one,  and  there  is  nothing  in 
the  statement  of  the  object  of  the  invention  which  suggests  a  type 
drum. 

The  Beebe  patents  in  evidence,  including  No.  554,613,  do  not  con- 
tain the  Todd  principle  of  forming  a  word  or  letter  on  paper  and  then 
shredding  the  body  of  the  paper,  but  use  indenting  points  showing 
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merely  the  outline  of  the  type  characters,  instead  of  forming  their 
full  face.  The  Parvin  British  patent  of  1899,  No.  3750,  is  a  shred- 
ding machine,  to  be  used  upon  paper  on  which  the  legend  has  first 
been  written.  But  it  is  claimed  that  Parvin  also  disclosed  the  Todd 
conception.  His  device  simply  consists  of  a  stamp,  without  cylinder 
or  type  characters,  designed  to  shred  paper  previously  written  upon. 
In  the  specification,  however,  he  says : 

"The  serrations  can  be  made  to  any  suitable  design,  so  as  to  denote  devices 
or  words,  or  devices  or  words  marked  across  serrations." 

In  his  claim  he  counts  oo — 

"preventing  fraudulent  alterations  on  diecks  or  the  like  by  crimping  or 
stamping  a  series  of  serrations  over  tlie  figures  or  letters  whose  alteration 
It  is  intended  to  render  impossible  without  detection." 

It  is  obvious  that  he  had  not  thought  out  the  problem,  since  his  fig- 
ures show  only  a  stamp  with  only  a  single  line  of  serrations,  so  that 
he  could  have  had  only  a  single  line  of  words  or  figures.  Evidently 
he  never  grasped  Todd's  idea.  It  is  true  that  Todd  might  have  put 
Hendrick's  (No.  104,148),  Beebe's  and  Parvin's  suggestions  together, 
and  possibly  evolved  his  conception;  but  that  does  not  make  them 
anticipations.  By  reason  of  these  prior  disclosures  it  is  necessary  to 
limit  Todd  more  than  it  would  be  if  they  did  not  exist;  but  that  is 
the  full  extent  of  their  influence. 

Coming,  now,  to  the  claims  relied  on,  being  1,  3,  4,  5,  6,  and  8, 
the  elements  of  3,  4,  and  5  are  substantially  the  same.  They  are  (1) 
a  type  support  provided  with  printing  characters;  (2)  ridges  and 
grooves  on  the  printing  faces;  (3)  an  inking  device;  (4)  a  platen  co- 
operating with  the  characters,  with  an  impression  surface  regfistering 
with  the  ridges  and  grooves.  Claims  1,  6,  and  8  are  narrower,  and 
include  a  revolvable  type  wheel  -and  circumferentially  arranged 
grooves.  The  machine  of  defendants  has  all  the  elements  of  3,  4,  and 
5,  but  instead  of  a  type  wheel  has  sectors  of  such  a  wheel,  and  the 
ridges  and  grooves  are  not  circumferentially  arranged.  They  are 
arranged  diagonally  to  both  the  circumference  and  axis  of  the  wheel 
or  the  sector.  They  might  just  as  well  be  described  as  axially  ar- 
ranged as  circumferentially.  Claims  3,  4,  and  5  are  infringed,  but  not 
the  others  relied  on.  Defendants  use  what  is  thought  to  be  the  prin- 
ciple of  the  Todd  invention,  and  any  diffe^ence  in  operation  is  imma- 
terial. Such  difference  is  not  a  substantial  or  material  one.  The  drum 
sectors  used  by  defendants  embody  the  Todd  conception  as  fully  as 
in  the  drum  type  of  machine. 

[3]  Unfair  competition. — The  pleading  and  proofs  relate  to  al- 
leged breach  of  trust  and  violation  of  legal  and  moral  obligation,  dis- 
loyalty and  treachery  on  the  part  of  the  defendants  Fesler  and  Evans 
while  in  plaintiff's  service,  fraudulent  sales  of  plaintiff's  secondhand 
machines,  impersonation  of  plaintiff's  agents,  advertising  and  selling 
such  machines  under  a  fictitious  name,  using  plaintiff's  advertising 
matter,  alienation  of  loyalty  of  salesmen,  and  molestation  of  plain- 
tiff's contracts  of  sale. 


lo  me  injury  oi  aeienaants,  was  orougnt  Dy  counierciaim,  ana  aeiena- 
aiits  sought  a  temporary  injunction  to  restrain  such  misrepresenta- 
tion. The  suit  was  set  for  prompt  trial,  and  the  injunction  accord- 
ing:ly  denied.  No  claim  is  now  made  by  defendants  on  this  counter- 
claim, which  should  therefore  be  dismissed. 

It  appears  that,  after  defendants'  competition  commenced  by  the 
sale  of  the  Hedman  machine,  very  strenuous  sales  methods  were  used 
by  agents  of  defendants,  and  to  some  extent  by  agents  of  plaintiff, 
which,  although  reprehensible,  were  "simply  intense,  as  distinguished 
from  unfair,  competition.  But  there  are  other  acts  on  the  part  of  de- 
fendants for  which  they  bear  the  whole  responsibility,  apart  from  any- 
thing done  by  their  salesmen,  which  give  an  entirely  different  aspect 
to  the  case,  although  in  some  respects  they  may  be  bound  by  the  acts 
of  their  agents,  though  specific  knowledge  of  the  particular  acts  is 
not  proved. 

Without  attempting  to  detail  the  specific  facts,  the  testimony  shows 
that,  while  Fesler  and  Evans  were  important  and  trusted  agents  of 
plaintiff,  they  took  up  the  Hedman  machine  (after  first  trying  to  sell 
it  for  a  fair  price  to  plaintiff), -kept  their  connection  with  it  a  secret  as 
long  as  possible,  leased  a  building  for  manufacture  and  office  pur- 
poses, and  got  as  far  along  as  possible  to  make  and  sell  the  device, 
meanwhile  continuing  in  plaintiff's  service.  While  owing  the  utmost 
fealty  to  plaintiff,  and  making  more  than  the  usual  number  of  sales 
of  the  Todd  machine,  they  used  what  time  they  could  to  make  all 
preparations  for  their  own  plans,  and  alienating  some  of  the  Todd 
agents.  They  apparently  thought  they  owed  plaintiff  no  duty  beyond 
keeping  up  the  normal  amount  of  sales,  and  that  while  they  were 
thus  serving  two  masters  they  were  free  to  conceal  the  situation,  and 
embezzle  plaintiff's  advertisements,  some  of  which  had  been  accumu- 
lating for  a  long  time,  were  acquired  at  great  expense,  and  were  of 
the  utmost  value.  This  refers  especially  to  the  large  collection  of 
raised  checks,  which  they  photographed  and  later  used  in  the  Hedman 
business.  This  is  probably  damnum  absque  injuria,  except  that  de- 
fendants may  be  restrained  from  using  such  advertising  matter.  In 
respect  to  disloyalty,  and  the  use  of  advertising  matter,  see  Merchants' 
Syndicate  Catalog  Co.  v.  Retailers'  Factory  Catalog  Co.  (D.  C.) 
206  Fed.  545. 

The  evidence  also  shows  that  defendants  have  sold  Todd  exchanged 
machines  without  distinctly  stating  to  the  purchasers  that  they  were 
not  new — ^have  advertised  sales  of  old  machines  w(ithout  making  the 
advertising  matter  clearly  to  show  that  they  were  not  new  machines. 
It  further  appears  that  they  have  sold  such  old  machines  to  persons 
who  they  knew,  or  had  good  reason  to  believe,  would  sell  them  as 
new,  and  who  would  represent  themselves  as  Todd  agents.  They 
used  a  fictitious  business  address  and  name  in  order  to  sell  such  old 
machines,  which  necessarily  tended  to  discredit  the  Todd  machine. 
It  is  also  shown  that  they  have  in  a  few  instances  molested  plaintiff's 
clients  by  inducing  them  to  violate  their  purchase  contracts  for  plain- 


red  to. 

[4]  The  evidence  shows  that  agents  of  the  plaintiff  in  selling  the 
Todd  machine,  and  so  far  as  they  sold  Hedman  exchanged  machines, 
have  to  some  extent  used  similar  reprehensible  methods  of  .competi- 
tion; and  it  is  claimed  that  the  plaintiff,  seeking  equity  in  its  favor, 
has  not  done  equity  towards  the  defendants,  and  therefore  is  not  en- 
titled to  a  decree  against  unfair  competition,  upon  the  equitable  rule 
of  "clean  hands."  This  leads  to  an  examination  of  the  law  in  respect 
to  how  far  the  acts  of  sales  agents  bind  their  principals  in  a  situation 
like  this.  Sales  agents  may  charge  their  principal  with  liability  for 
their  unfair  competition,  although  the  latter  is  ignorant  of  their  meth- 
ods, because  they  are  agents  to  sell,  and  their  sales  methods  are  as  a 
matter  of  law  those  of  the  principal.  Their  agency,  however,  does 
not  extend  to  direct  injury  of  the  principal,  by  charpng  it  with  un- 
just conduct  in  pursuing  its  business. 

"The  doctrine  that  he  who  comes  Into  equity  must  come  In  with  clean 
hands  does  not  recognize  mere  Imputations  of  guUt  based  upon  technical 
theories  of  agency.  To  Invoke  It  a  knowledge  must  exist  on  the  part  or 
the  principal  of  the  facts  upon  which  the  charge  of  unconscionable  conduct  Is 
based,  and  In  the  case  of  a  corporation  those  facts  must  be  brought  home  to 
the  persons  exercising  general  control  over  Its  affairs.  •  •  •  On  the 
other  band,  •  •  *  the  liability  of  the  defendant  for  the  acts  of  Its  agents 
exists  entirely  Irrespective  of  knowledge  of  Its  officers"  (citing  Vulcan  DeOn- 
nlng  Co.  V.  American  C^n  Co.,  72  N.  J.  Eq.  387,  67  Atl.  339,  12  L.  K.  A.  [N. 
S.]  102).  Associated  Press  v.  International  News  Agency  (D.  C.)  240  Fed.  9iSi ; 
Id.,  245  Fed.  244,  157  C.  O.  A.  436;  certiorari  granted.  International  New3 
Service  v.  Associated  Press,  245  U.  S.  644,  38  Sup.  Ct  10,  62  L.  Ed.  528,  affirmed 
December  23, 1918,  opinion  by  Mr.  Justice  Pitney,  Justice  Brandels  dissenting. 

The  finding  of  the  lower  courts  that  plaintiff  was  not  chargeable 
with  unfair  competition  was  accepted.  The  fact  that  both  parties  were 
accustomed  to  take  news  items  from  each  other  as  tips  to  be  inves- 
tigated, and,  if  verified,  the  result  of  the  investigation  to  be  sold,  the 
practice  having  been  followed  by  news  agencies  generally,  was  held 
not  to  show  an  unconscientious  or  inequitable  attitude  toward  de- 
fendant, so  as  to  fix  upon  the  plaintiff  the  taint  of  unclean  hands. 
There  is  no  evidence  that  plaintiff  authorized  or  had  knowledge  of  any 
acts  of  its  agents  which  would  deprive  it  of  the  right  to  an  injunction 
against  unfair  methods  of  competition  on  the  part  of  defendant's 
salesmen,  nor  is  there  very  mudi  evidence  of  such  unfair  methods. 
Unfair  methods  of  plaintiff's  agents  might,  indeed,  be  so  general  and 
persistent  as  to  require  the  inference  of  knowledge  by  the  principal, 
but  the  evidence  fails  on  this  point.  And  there  is  no  evidence  that 
plaintiff  took  an  unconscientious  or  inequitable  attitude  toward  de- 
fendant, but,  so  far  as  unfair  conduct  of  its  salesmen  appears,  it  was 
rather  by  way  of  retaliation. 

[6]  In  respect  to  defendants'  advertising  plaintiff's  machines  for 
sale  under  the  name  of  "The  Check  Writer  Emporium,"  which  had 
no  real  existence,  giving  its  address  as  "No.  655  North  Franklin 
Street,  Chicago,"  an  entirely  fictitious  address,  it  seerms  clear  that,  as 
customers  could  not  find  any  such  concern  or  such  street  number. 


[8]  It  seems  only  fair  to  require  defendants  to  make  it  dear  in 
advertisements  that  the  Todd  machines  offered  for  sale  are  used  or 
rebuilt  ones.  Walter  Baker  &  Co.  v.  Saunders,  80  Fed.  889,  26  C 
C.  A.  220,  Ludlow  Valve  Co.  v.  Pittsburgh  Co.,  166  Fed.  26,  92  C. 
C.  A.  60,  Stix  v.  Americafa  Piano  Co.,  211  Fed.  271,  127  C.  C.  A. 
639,  Waterman  Co.  v.  Modem  Pen  Co.,  235  U.  S.  88,  35  Sup.  Q. 
91,  59  L.  Ed.  142. 

[7]  Defendants  have  no  right  to  the  continued  use  of  advertising 
matter  obtained  by  it  through  the  acts  of  Fesler  or  Evans  while  they 
were  in  a  confidential  relation  to  plaintiff,  however  free  they  might 
be  to  take  or  use  uncopyrighted  matter  obtained  since  they  were 
plaintiff's  agents.  Merchants'  Syndicate  Catalog  Co.  v.  Retailers'  Fac- 
tory Catalog  Co.,  supra. 

There  should  be  a  decree  dismissing  defendants'  contention,  de- 
ciding the  Todd  patent  valid,  claims  3,  4,  and  5  infringed,  and  claims 
1,  6,  and  8  not  infringed,  and  for  an  accounting  of  damages  and  prof- 
its on  account  of  the  patent  infringement,  and  that  an  injunction  is- 
sue as  above  indicated,  against  further  unfair  competition,  with  costs. 

I  have  assumed  that  damages  or  profits  resulting  from  the  unfair 
competition  may  be  incapable  of  proof,  but  the  matter  may  be  deferred 
until  the  decree  is  settled. 


tJNDERHILIi  et  al.  V.  BELASCO. 

(District  Court,  S.  D.  New  York.    November  25,  1918.) 

No.  1»-181. 

CoPTBiaHTS  e=>65 — Infringement — Dramatic  Comfositions. 

A  copyrighted  play,  In  large  part  depicting  convent  life,  held  not  in- 
fringed by  a  play  the  theme  of  which  Is  entirely  dlfiferent,  although  re- 
lating to  some  extent  to  convent  life  and  with  somewhat  similar  convent 
scenes. 

In  Equity.  Suit  by  John  G.  Underbill  and  Gregorio  Martinez  Si- 
erra against  David  Belasco  for  infringement  of  copyright  of  the  play 
"The  Cradle  Song"  by  the  production  of  defendant's  play  "Marie 
Odile."    Bill  dismissed. 

1.  The  Cradle  Song. 

The  story  Is  that  of  a  community  of  Sisters.  A  baby  Is  sent  Into  the  con- 
vent on  the  whed  at  the  door,  by  an  unknown  mother.  The  receipt  of  the 
Infant  and  the  decision  of  the  Sisters  to  keep  It  form  the  climax  of  the  first 
act  In  makin;;  this  decision,  it  Is  apparent  that  .the  natural  love  of  the  female 
for  a  child  Is  what  Is  dominating  them.  The  simple  Inner  life  of  the  convent 
Is  portrayed. 

An  Interval  of  18  years  elapses  between  the  first  and  second  act,  and  the 
child,  who  has  led  a  happy,  normal  life,  Is  now  a  girl  of  18.  It  Is  her 
wedding  day,  and  the  Sisters  are  busily  engaged  In  attending  to  the  final 
details  of  her  trousseau.  It  is  apparent  that  she  has  won  their  hearts,  that 
she  is  tenderly  loved  by  them,  and  that  all  are  keenly  Interested  in  her  future 
welfare.    When  she  departs  to  be  married  to  an  estimable  young  man,  all  are 
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left  sad  because  of  her  going  away;  but  It  Is  evident  that  all  recognize  her 
right  to  be  a  wife  and  mother  and  to  live  her  own  life.  Her  departure  at  the 
end  of  the  second  act  ends  the  play. 

2.  Marie  Odlleu 

The  story  Is  that  of  ICarle  Odlle,  a  girl  of  16,  who  has  grown  up  In  a  con- 
voit.  In  which  she  is  a -lay  sister.  The  first  act  shows  that  she  was  left  on 
the  doorstep  when  an  Infant,  and  that  the  Sisters  have  brought  her  up.  In 
doing  so  they  Iiave  kept  her  In  Ignorance  of  the  world  in  every  sense,  and  she 
has  seen  no  men,  except  an  aged  priest  and  an  old  gardener.  Marie  Odlle  has 
heard  of  the  immaculate  oonoeptlon.  As  a  consequence  she  r^ards  maternity 
as  something  holy,  but  she  has  no  knowledge  as  to  how  maternity  is  achieved. 
A  foreign  foe  invades  the  country  (France)  in  which  the  convent  is  situated, 
and  the  Sisters  take  flight  Through  mistake,  Marie  Odlle  is  l^t  behind  In 
the  company  of  the  old  gardener.  Marie  Odlle  sees  one  of  the  Invading  sol- 
dlera  He  is  the  first  young  man  she  has  ever  seen,  and  she  thinks  he  is  St. 
Michael,  whose  portrait  liangs  in  the  convent    This  ends  the  first  act 

In  the  second  act  the  soldiers  are  in  possession  of  tlie  convent,  and  Marie 
Odlle  is  attending  to  their  wants.  The  one  whom  she  regarded  as  St. 
Mldiael  is  especially  kind  to  her,  and  they  are  mutually  attracted.  She  per- 
mits him  to  embrace  her. 

In  the  third  act,  which  Is  a  year  i&teir,  it  is  revealed  that  the  young 
soldier  went  his  way  and  Marie  Odlle  now  has  a  child.  She  thinks  the  lacc 
of  her  liavlng  had  a  child  places  her  on  the  same  plane  as  the  Virgin  Mary. 
The  Sisters  return  to  the  convent,  and  when  they  find  what  has  hai>pened  are 
shocked,  and  Marie  Odlle  is  dismissed  from  the  convent  and  sent  out  Into 
the  world  with  lier  Infant. 

Paul  Bonynge,  of  New  York  City,  for  plaintiff. 

A.  J.  Dittenhoefer,  of  New  York  City,  for  defendant. 

MAYER,  District  Judge  (after  stating  the  facts  as  above).  This 
suit  is  the  usual  infringement  suit  in  equity,  brought  by  the  plaintiffs. 
Underbill  and  Sierra,  against  the  defendant,  Belasco.  Sierra  is  evi- 
dently a  Spanish  autiior  of  repute,  who  has  written  a  considerable 
number  of  successful  productions.  Underbill  is  Sierra's  representa- 
tive in  the  United  States,  and  is  an  educated  and  accomplished  Span- 
ish scholar,  who  translated  the  woric  .of  Sierra  which  it  is  claimed 
defendant  has  infringed.  Defendant  is  a  theater  owner,  producer, 
and  manager.  The  difficulty  in  the  case,  which  doubtless  led  to  the 
institution  of  the  suit,  was  the  failure  of  defendant  promptly  to  re- 
turn to  Mr.  Underbill  the  manuscript  of  "The  Cradle  Song,"  which 
had  been  delivered  to  defendant  by  plaintiff  Underbill.  This,  togeth- 
er with  the  acceptance  shortly  thereafter  and  production  of  the  alleged 
infringing  play  "Marie  Odile,"  doubtless  created  in  the  mind  of  Mr. 
Underbill  the  feeling  that  the  defendant  had  availed  of  the  subject- 
matter  of  "The  Cradle  Song,"  and  that  the  play  "Marie  Odile"  was 
not  an  original  conception. 

As  has  been  frequently  pointed  out  in  reported  cases,  and  as  is  mat- 
ter of  common  knowledge,  most  of  the  incidents  that  happen  in  the 
world  may  be  availed  of  in  plays  or  books,  and  the  question  essen- 
tially is  in  what  manner  they  are  availed  of.  Except  for  some  ex- 
traordinary developments,  such  as,  for  instance,  have  happened  in 
the  way  of  instruments  of  war  in  the  present  war,  there  is  rarely  any- 
thing that  is  physically  new.  Convents  are  old.  The  theme  of  a 
foundling  in  some  relation  or  another  is  old.    The  conduct  of  persons 
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in  any  given  walk  or  department  of  life — ^that  is  to  say,  the  tionnal 
conduct — is  ordinarily  old  and  well  known.  The  task  which  is  pre- 
sented to  the  playwright  is  to  weld  together  these  old  elements  with 
some  fundamental  or  controlling  theme  in  such  a  manner  as  to  make 
a  successful  appeal,  either  artistically  or  financially,  or  both.  Except 
for  the  fact  that  the  scene  of  both  plays  is  in  a  convent,  and  that 
of  necessity  there  are  soine  similarities  of  dialogue  and  language,  the 
two  plays  are  essentially  and  fundamentally  different. 

"The  Cradle  Song,"  as  stated  by  Mr.  Belasco  himself,  is  a  sweet 
and  gentle  story,  presumaWy  of  marked  literary  merit,  disclosing  in 
part  the  life  within  a  covenant,  representing  the  nuns  as  being  sjth- 
pathetic  and  kindly  women,  dedicated  to  good  works  and  offices.  The 
foundling  in  "The  Cradle  Song"  is  left  at  the  convent  with  a  note 
from  its  unknown  mother,  and  grows  up,  to  all  intents  and  purposes, 
as  a  normal  female  child,  and  in  due  course  falls  in  love  with  the  tra- 
ditional hero,  although  this  particular  person  is  not  in  any  sense  a 
hero  from  the  standpoint  of  heroics,  but  just  a  perfectly  sane,  nor- 
mal, male  human  being.  The  man  Antonio  and  the  girl  are  to  be  mar- 
ried, and  she  leaves  the  convent  with  the  good  will  of  the  Sisters 
who  have  brought  her  up,  and  with  their  best  wishes.  It  is  perfectly 
plain  that  such  a  play,  so  far  as  the  American  public  is  concerned, 
would  in  all  probability  not  have  any  strong  dramatic  appeal,  although 
it  might  be  highly  regarded  for  the  purpose  it  contains.  The  evidence 
is  that  it  was  a  great  success  in  Spain,  and,  as  I  understand  it,  in  some 
other  countries,  which  Mr.  Sierra  in  his  deposition  has  spoken  of  as 
Catholic  countries.  The  reason  for  this,  it  seems  to  me,  is  quite  sim- 
ple. In  a  country  where  great  numbers  of  the  inhabitants  are  devout 
members  of  a  faith,  such  a  play  might  readily  appeal  as  showing  the 
life  within  one  of  the  cherished  institutions  of  that  faith.  In  answer 
to  a  question,  I  think  asked  by  the  court,  Mr.  Underbill  stated  that  the 
play  had  not  been  produced  in  England,  nor  has  it  yet  been  produced 
in  this  country,  and  while  I  do  not  pretend  to  any  dramatic  knowledge, 
I  assume  it  is  because  the  play  is  a  simple,  normal  tale  along  the 
lines  that  I  have  already  indicated. 

In  respect  of  "Marie  Odile,"  the  play,  if  not  so  designed,  at  least 
had  the  result  of  appealing  to  the  desire  of  a  good  many  audiences  to 
give  themselves  the  luxury  of  sorrow.  This  seems  to  be  a  well-known 
result  of  which  the  managers  are  entirely  cognizant.  In  this  play  the 
playwright  attempted  what  at  the  time  of  his  first  conception,  and  so 
far  as  seems  to  me  since,  was  a  bold  notion,  namely,  that  a  child  should 
be  brought  up  in  a  convent  so  thoroughly  ignorant  of  the  affairs  of 
the  world  that,  even  after  a  child  was  bom,  she  would  not  understand 
what  had  happened.  In  order  to  produce  this  situation,  it  was  neces- 
sary, as  the  witnesses  have  testified,  to  have  a  convent  entered  by  man, 
a  condition  ordinarily  not  possible.  To  bring  this  about  it  was  neces- 
sary that  a  war  should  be  going  on,  and  that  the  man  entering  the 
convent  should  be  a  soldier.  Once  the  fundamental  thought  of  the 
play  is  understood,  the  unexpected  feature  of  the  girl  imagining  that 
the  Prussian  soldier  was  St.  Michael  is  a  conception  of  marked  orig- 
inality from  the  play-writing  standpoint.     This  play,  also,  instead 
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theory  of  this  play  is  utterly  different  from  that  of  the  play  of  Sier- 
ra, and  in  its  striking  and  main  points  it  is  completely  to  be  differ- 
entiated. It  is  not  enough  that  both  plays  are  similar  in  respect  of 
some  of  the  convent  scenes.  To  be  an  infringement,  defendant's 
play  must  have  been  essentially  suggestive  of  the  theme  of  plaintiff's 
play. 

As  to  the  good  faith  of  Mr.  Knoblauch,  I  think  there  can  be  no 
question  from  the  evidence,  Mr.  Le  Guerre  testified  in  effect  that 
the  fundamental  conceptioil  of  the  play  was  stated  to  him  by  Mr. 
Knoblauch  in  the  latter  part  of  1906  or  the  early  part  of  1907.  He 
impressed  me  as  a  truthful  man,  who  had  no  reason  of  any  kind  for 
stating  other  than  the  truth.  But  in  addition  we  have  in  this  case 
the  rather  extraordinary  incident  that  the  memorandum  bctok  which 
Mr.  Knoblauch  then  had  has  been  preserved.  It  seems  to  me  that  I 
can  see  perfectly  how  Knoblauch  happened  to  have  this  book  and  keep 
the  book.  He  was  a  young  playwright,  so  far  as  the  evidence  disclos- 
es, having  then  produced  his  first  play.  He  had  this  notion  of  "Marie 
Odile"  in  his  mind.  He  was  obviously,  according  to  Le  Guerre  aod 
according  to  his  own  testimony,  unfamiliar  with  the  technique  of  con- 
vent life,  and  he  was  seeking  from  Le  Guerre  at  that  time  as  much  in- 
formation as  he  could  possibly  obtain  in  regard  to  the  technique  sur- 
rounding convent  life;  and  thus  it  was  that  this  book  came  to  be  kept. 
Miss  Mercer  substantiates,  not  at  all  in  detail,  but  in  a  general  way, 
the  fact  that  at  that  time  Knoblauch  was  considering  some  play  of  this 
character,  and  her  testimony  is  quite  useful,  because  she  did  not  at- 
tempt to  remember,  nor  did  she  remember,  all  of  the  details,  thus 
indicating  the  perfectly  natural  recollection  of  a  limited  character  of 
a  truthful  witness.  'There  is  no  doubt  that  Miss  Kauser  also  had 
conversations  with  Knoblauch  back  in  these  early  days  in  respect  of 
substantially  the  basis  of  the  play.  That  Miss  Kauser  or  Mr.  Knob- 
lauch may  forget  some  details  or  have  some  dates  misplaced  is  per- 
fectly natural. 

The  fundamental  point  is  that  the  conception  of  the  play  is  in  1906 
or  1^7,  and,  as  one  might  expect,  such  a  play  was  developed  over  a 
long  period  of  years,  until  the  time  came  when  the  playwright  was 
ready  to  put  his  thoughts  into  concrete  form  and  through  his  agent 
dispose  of  the  play  commercially.  I  cannot  presume'  to  guess,  when 
there  is  no  evidence  on  the  subject,  whether  Mr.  Knoblauch  saw  this 
play  in  Spain,  or  did  not  see  it.  In  any  event,  it  is  quite  clear  to  faie 
that  the  fundamental  theme  of  the  play  is  his  own.  Mr.  Belsisco  has 
taken  the  stand,  and  subjected  himself  to  examination  and  cross- 
examination,  and  from  that  examination  it  appears  entirely  clear  that 
he  did  not  avail  of  plaintiff's  play ;  but  he  was  at  once  impressed  with 
the  play  of  Knoblauch,  after  he  had  read  the  first  act.  The  defendant 
is  an  experienced  theatrical  producer,  and  from  his  point  of  view  he 
saw  the  dramatic  possibilities  which  were  quite  well  disclosed  in  the 
first  act  to  a  manager  of  his  experience,  and  really  are  well  disclosed 
even  to  a  layman,  because  the  first  act  indicates  the  outline  of  the  bold 
conception  of  the  play,  bold  in  the  sense  of  novel  for  play  purposes. 


However,  I  feel  that  the  case  is  quite  diflferent  from  some  of  the 
cases  that  have  been  in  this  court.  In  this  case  I  think  plaintifFs  have 
acted  in  perfect  good  faith.  They  were  entitled  to  their  contention 
on  the  law  side  of  the  case,  and  they  were  quite  justified  in  supposii^ 
that  some  unfortunate  event  had  occurred  by  reason  of  the  collocation 
of  dates  and  the  failure  promptly  to  return  the  play. 

Finally,  I  may  say  that  I  have  read  with  care  the  parallels  prepared 
by  plaintiffs  and  their  counsel.  As  was  pointed  out  in  Bachman  v. 
Belasco,  224  Fed.  817,  140  C.  C.  A.  263,  such  parallels  are  very  like- 
ly to  occur.  Given  life  in  a  convent,  there  must  be  in  any  two  pro- 
ductions a  certain  amount  of  similar  conversation  and  a  certain  amount 
of  similar  acts.  There  probably  is  not  a  play  in  the  history  of  the 
world  that  has  not  something  that  is  to  be  found  in  some  previous 
publication,  either  in  drama,  or  in  fiction  or  poetry,  or  some  form  of 
literary  endeavor;  but  infringement  cases  are  never  decided  upon 
so  narrow  a  basis.  The  safest  guide  is  always  to  determine  what  the 
fundamental  theme  is,  and  to  see  whether  it  has  been  appropriated. 

In  the  circumstances,  as  I  think  the  defendant  has  not  infringed, 
the  bill  will  be  dismissed,  but  without  costs.  Settle  the  decree  on  two 
days'  notice. 


UNITED  STATES  v.  RAMSHORN  DITCH  CO.  et  aL 
^District  Court,  D.  Nebraska,  North  Platte  Division.    December  20,  1918.) 

1.  Watebs  awd  Water  Courses  ®=»130 — Bioht  or  Appropriation — Seepage 

Waters. 

Under  Bev.  St.  Neb.  1913,  H  3426,  3427,  and  In  view  of  the  general 
statutory  scheme  for  the  acquisition  'of  water  rights,  as  well  as  the  re- 
peal of  Acts  1885,  p.  260,  f  44,  relating  to  the  apprt^riation  of  seepage 
waters,  held,  that  defendant  water  company,  which  had  the  right  to  ap- 
propriate from  the  Platte  rtver,  was  not  entitled  to  apprc^riate  seepage 
waters  escaping  from  an  interstate  canal  constructed  by  the  United 
States  under  the  reclamation  acts  and  with  the  consent  of  state  of  Nebras- 
ka, which  water  had  been  impounded  by  the  United  States. 

2.  Waters  and  Water  Courses  ^=>130 — Appropriation — Action  or  State 

Board. 

Where,  under  the  Nebraska  statutes,  defendant  was  not  entitled  to  ap- 
propriate seepage  waters  belonging  to  plainttfT,  held,  that  the  action  of 
the  state  board  sustaining  an  attempted  appropriation  gave  defendant 
no  rights. 

In  Equity.  Suit  by  the  United  States  against  the  Ramshom  Ditch 
Company  and  others.    Decree  for  complainant. 

Ethelbert  Ward,  Sp.  AssL  U.  S.  Atty.  Gen.,  of  Denver,  Colo.,  A.  R. 
Honnold,  Dist.  Counsel,  U.  S.  Reclamation  Service,  of  Scottsbluff, 
Neb.,  and  T.  S.  Allen,  U.  S.  Dist.  Atty.,  of  Lincoln,  Neb. 

Morrow  &  Morrow  and  Fred.  A.  Wright,  all  of  Scottsbluff,  Neb., 
Willis  E.  Reed,  Atty.  Gen.  Neb.,  Charles  S.  Roe,  Deputy  Atty.  Gen. 
Neb.,  and  George  W.  Ayres,  Asst.  Atty.  Gen.  Neb.,  all  of  Lincoln, 
Neb.,  for  defendants. 
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LEWIS,  District  Judge.  This  suit  was  brought  to  determine  wheth- 
er the  defendant,  the  R^shorn  Ditch  Company,  had  and  has  the  right, 
as  it  claims,  to  divert  and  apply  to  irrigation  forty-five  and  four-sev- 
enths second  feet  of  water,  or  any  part  thereof,  flowing  in  a  ditch  or 
canal  constructed  by,  in  the  possession  and  under  the  control  of  the 
plaintiff.  All  of  the  defendants,  other  than  the  Ramshom  Ditch  Com- 
pany, are  State  and  Water  Division  and  Water  District  officials  who 
have  to  do  under  the  State  statute  with  the  distribution  of  water  for 
irrigation  between  different  claimants  thereto.  The  complaint  alleges 
that  the  Ditch  Company  has  not  that  claimed  right,  and  prays  for  in- 
junctive relief. 

The  facts  are  these :  The  plaintiff  constructed,  maintains  and  oper- 
ates a  large  irrigation  system  in  the  valley  of  the  North  Platte,  a  part 
of  which  is  in  and  covers  lands  lying  in  Wyoming,  and  the  remainder 
is  in  this  State.  Its  acts  in  this  respect  were  authorized  by  the  Recla- 
mation Act  approved  June  17,  1902  (32  Stat.  388,  c.  1093  [Comp.  St 
§§  4700-4-708]),  and  the  so-called  Warren  Act  approved  February  21, 
1911  (36  Stat.  925,  c.  141  [Comp.  St.  §§  4738-4740]).  The  dam  con- 
structed by  the  plaintiff  to  impound  the  flood  waters  of  the  North  Platte 
is  in  the  State  of  Wyoming,  and  has  a  capacity  of  something  more  than 
one  million  acre  feet,  which  expressed  otherwise,  in  cubic  contents,  sig- 
nifies a  body  of  water  twenty  miles  long,  one  and  a  quarter  miles  wide, 
and  sixty-four  feet  deep.  As  this  storage  water  is  released  it  is  permit- 
ted to  flow  down  the  river  to  the  head  gates  of  large  canals  on  both 
sides,  into  which  it  is  taken  and  carried  "to  the  vicinity  of  lands  to  be  irri- 
gated in  both  States,  from  which  it  is  then  taken  into  laterals  and  deliv- 
ered to  landowners  who  distribute  it  over  their  lands  in  ditches  made 
for  that  purpose.  The  canal  with  which  we  are  now  concerned  has  a  ca- 
pacity, in  Wyoming,  of  sixteen  hundred  feet,  which  gradually  becomes 
less  as  it  extends  eastward  into  this  State.  It  is  known  as  the  Interstate 
Canal.  It  is  taken  out  of  the  Platte  River  on  its  northerly  side  in  Wy- 
oming about  thirty  miles  west  of  the  State  line,  and  its  total  length  in 
the  two  States  is  one  hundred  and  eighty  miles.  The  laterals  con- 
structed by  plaintiff  have  a  total  length  of  eight  hundred  miles.  In  ad- 
dition to  the  lands  in  Wyoming  to  be  irrigated  by  the  waters  in  this 
canal  it  was  contemplated  and  believed  that  more  than  one  hundred 
thousand  acres  in  Nebraska  could  also  be  irrigated,  consisting  of  about 
eighty  thousand  acres  of  Government  lands,  ten  thousand  acres  of 
State  lands,  the  remainder,  lands  in  private  ownership.  The  terri- 
tory to  be  furnished  by  the  canal  on  the  south  side  of  the  river  is  not 
so  extensive,  but  the  project  in  its  entirety  is  a  very  large  one,  and  has 
required  several  million  dollars  in  its  construction  and  development. 
The  Interstate  Canal  crosses  thtf  State  line  about  the  westerly  edge  of 
Sheep  Creek  Valley,  and  then  runs  almost  due  north  about  five  miles 
before  crossing  that  Creek,  thence  in  a  southeasterly  direction,  and 
again  loops  north  around  the  main  valley  of  Dry  Sheep  Creek.  The 
distance  thus  covered  by  the  canal  as  it  traverses  the  two  valleys  is 
about  twenty  miles,  so  that  water  escaping  in  any  manner  from  the 
canal  in  that  distance  would  naturally  tend  to  pass  down  into  tlie 
troughs  in  those  valleys  by  surface  flow  or  seepage,  the  strata  under- 


canal  was  nrst  appiiea  in  tnis  oiaie  in  lyuo,  ana  in  lyui/  lony-eigni 
thousand  acres  of  growing  crops  were  furnished  water  under  the  canal 
in  this  State.  The  lands  in  the  two  valleys  were  irrigated  from  this 
source. 

Following  the  trough  of  Sheep  Creek  Valley  in  its  course  a  little  to 
the  east  of  south  the  distance  from  the  loop  of  the  canal  around  it  to 
the  Platte  River  is  about  twenty  miles.  Dry  Sheep  Creek  Valley, 
which  runs  more  directly  south,  comes  in  to  Sheep  Creek  Valley  some 
four  or  five  miles  from  the  river.  There  is  no  evidence  that  there 
was  ever  any  natural  flow  of  water  in  Dry  Sheep  Creek.  In  the  early 
days,  and  up  to  some  twenty  years  ago,  there  was  a  small  flowing 
stream  in  the  upper  part  of  Sheep  Creek,  but  at  no  time  did  it  reach 
the  river  on  the  surface.  Its  visible  flow  accumulated  in  what  are  called 
sinks,  just  above  the  sand  hills  or  mounds  which  lay  across  the  valley 
about  a  third  of  the  way  down  it  from  the  loop  of  the  canal.  Below 
the  sand  hills  and  on  to  the  river  there  was  no  natural  channel.  The 
country  there  was  grassed  over.  The  sinks  and  the  small  stream  above 
flowing  into  them  were  utilized  in  the  early  days  by  stockmen  as  wa- 
tering places,  but  the  flow,  and  the  water  in  the  sinks,  gradually  grew 
less  iand  began  to  disappear  several  years  before  the  canal  was  con- 
structed, and  stockmen  resorted  to  the  sinking  of  wells,  both  above 
and  below  the  sinks,  and  in  this  way  found  water  for  their  cattle.  A 
year  or  so  after  water  was  turned  into  the  canal,  and  lands  in  the  two 
valleys  were  begun  to  be  irrigated,  wet  places  in  the  two  valleys  ap- 
peared uponthe  surface.  This  condition  increased  from  year  to  year 
until  large  pools  or  small  lakes  were  formed  both  above  and  below 
the  sand  hills,  and  these  accumulating  waters,  as  they  increased,  be- 
gan to  form  connecting  channels  and  to  cut  a  way  in  which  to  flow 
downward  toward  the  river.  This  condition  of  course  rendered  much 
of  the  land  which  had  been  irrigable  in  the  two  valleys  unfit  for  cul- 
tivation. It  became  marshy  and  increasingly  saturated.  Thereupon 
the  plaintiff,  at  an  expense  of  about  $45,000.00,  constructed  ditches  in 
Sheep  Creek  Valley,  both  above  and  below  the  sand  hills,  and  thus 
brought  the  saturating  waters  into  a  common  channel  directed  toward 
the  river.  It  first  turned  the  waters  into  a  privately  owned  irrigating 
ditch,  and  they  were  thus  carried  to  the  river.  Later  they  increased  in 
volume  and  spread  over  the  country  below.  A  drainage  district  was 
organized  to  receive  the  waters  from  the  ditch  constructed  in  the  val- 
ley by  the  plaintiff,  and  it  carried  them  direct  to  the  river,  the  plain- 
tiff bearing  a  part  of  the  expense  of  the  drainage  ditch.  By  series  of 
contracts,  made  in  1912  and  1915,  between  the  plaintiff  and  tiie  owners 
of  the  Farmers'  Ditch,  the  plaintiff  obtained  the  asserted  right  to  turn 
these  waters  into  the  Farmers'  Ditch  and  to  use  them  in  irrigating  lands 
under  that  ditch,  and  extensions  of  it  to  be  made,  on  contracts  with 
landowners,  which  it  claimed  the;  right  to  make  and  fulfill  by  virtue 
of  the  Warren  Act.  For  that  purpose  it  constructed  concrete  EHversion 
Works  at  a  cost  to  it  of  $1450.00,  and  thus  diverted  the  water  in  June, 
1914,  from  its  ditch  into  the  Farmers'  Ditch,  and  continued  to  do  so 
during  each  irrigation  season  thereafter  up  to  July  21,  1917,  on  which 


out  of  the  Farmers'  Ditch,  turned  it  into  the  District  Drainage  Ditch, 
and  posted  written  notices  thereat,  signed  in  his  official  capacity  as  Wa- 
ter Commissioner,  warning  the  U.  S.  Reclamation  Service  and  its  of- 
ficers, particularly  its  Project  Manager,  that  in  accordance  with  the 
provisions  of  the  Irrigation  Laws  of  the  State  of  Nebraska  the  head 
gate  of  that  diversion  into  the  Farmers'  Ditch  had  been  opened  (closed) 
"for  the  purpose  of  delivering  water  to  appropriation  1465"  (Rams- 
horn  Canal  Company),  and  that  the  head  gate  must  not  be  opened  or 
interfered  with  until  permission  should  be  received  from  some  officer 
of  the  State  Board  of  Irrigation,  Highways  and  Drainage.  The  Rams- 
horn  Canal  was  below  the  Farmers'.  It  crosses  the  District  Drainage 
Ditch ;  and  as  the  water  thus  turned  into  the  District  Drainage  Ditch 
by  the  Water  Commissioner  came  down  to  the  point  of  crossing  it 
was  turned  in  to  the  Ramshom  Canal  and  used  for  the  irrigation  of 
lands  under  it. 

The  Interstate  Canal  carries  about  twelve  hundred  second  feet  of 
water  where  it  reaches  Sheep  Creek,  and  the  evidence  leads  to  the  con- 
clusion that  the  loss  from  the  canal  by  seepage  in  the  twenty  miles 
around  the  heads  of  the  two  Sheep  Creeks  is  from  thirty-eight  to  forty 
second  feet,  and  that  the  loss  in  the  irrigation  laterals  under  the  canal 
in  the  same  vicinity  is  about  forty  second  feet.  In  addition,  the  amount 
of  seepage  in  the  two  valleys  was  increased  by  irrigation,  but  there  is 
no  testimony  from  which  that  can  be  approximately  estimated.  The 
flow  in  the  ditch  constructed  by  the  Government  varies  from  thirty-five 
to  eighty  second  feet  at  the  Diversion  Works.  Ordinarily  it  amounts 
to  about  forty  to  fifty  second  feet.  The  plaintiff  did  nothing  in  the 
way  of  draining  the  seeped  lands  in  Dry  Sheep  Creek  Valley.  That 
work  was  done  by  private  landowners,  and  the  flow  in  plaintiff's  ditch 
above  the  Diversion  Works  is  considerably  augmented  from  that 
source. 

Section  8  of  the  Reclamation  Act  accepts  the  requirements  of  local 
laws  "relating  to  the  control,  appropriation,  use  or  distribution  of  wa- 
ter used  in  irrigation,"  and  it  requires  that  "the  Secretary  of  the  In- 
terior, in  carrying  out  the  provisions  of  this  Act,  shall  proceed  in  con- 
formity with  sudi  laws." 

The  State  Constitution  has  no  provision  relating  to  the  appropria- 
tion and  use  of  water,  but  the  legislature,  by  various  acts,  has  com- 
pletely covered  the  subject    By  Act  of  1895 : 

"The  water  of  every  natural  stream  not  heretofore  appropriated  within  the 
State  of  Nebraska  Is  hereby  declared  to  be  the  property  of  the  public  and  la 
dedicated  to  the  use  of  the  people  of  the  state,  subject  to  appropriation  as 
hereinbefore  provided"  (Kev.  Stat.  11)13,  §  3370) ;  •"as  betweeu  appropiiators, 
the  one  first  In  time  is  first  In  right"  (section  3371) ;  "the  right  to  divert  un- 
appropriated waters  of  every  natural  stream  for  benefldal  use  shall  never 
be  denied  •  •  •  "  (section  3372) ;  "the  priority  of  such  appropriation  shall 
date  from  the  filing  of  the  application  In.  the  ofilce  of  the  State  Board"  (sec- 
tion 3373) ;  "It  shall  be  the  duty  of  the  Board  to  make  proper  arrangement? 
for  the  determination  of  priorities  of  right  to  use  the  public  waters  of  the 
state,  and  determine  the  same'*  (section  3400);  "as  the  adjudication  of  a 
stream  progresses,  and  as  each  claim  Is  finally  adjudicated.  It  shall  be  the 


omce  an  order  aetenninuig  and  estabUsmng  tne  several  pnonnes  or  ngtit 
to  use  the  water  of  said  stream,  and  the  amount  of  the  appropriation  of  the 
several  persons  claiming  water  from  such  stream  and  the  character  and  kind 
of  use  for  which  such  appropriaticm  shall  be  found  to  have  been  made"  (sec- 
tion 3403) ;  "each  appropriation  shall  be  determined  in  its  priority  and  amount 
by  the  time  at  which  It  shall  have  been  made  and  the  amount  of  water  which 
the  works  are  constructed  to  carry"  (section  3404) ;  "the  State  Board  of  Ir- 
rigation, Highways  and  Drainage  is  given  original  jurisdiction  over  all  mat- 
ters pertaining  to  water-rights  for  irrigation"  (section  3407). 

Appeal  from  the  action  of  the  Board  to  the  Supreme  Court  is  pro- 
vided for.  Section  3412  provides  that  application  must  be  made  to  the 
State  Board  before  the  appropriator  commences  the  construction,  en- 
largement or  extension  of  any  works  for  the  purpose  of  appropriating 
any  of  the  public  waters  of  the  State.  It  expressly  provides  that  the 
United  States  of  America,  and  every  person,  association  or  corpora- 
tion may  make  the  appropriation.  These  provisions  of  the  local  stat- 
ute have  express  reference  to  the  "waters  of  every  natural  stream," 
also  designated  as  "the  public  waters  of  the  state."  The  Board  does 
not  ordinarily  deal  with  flood  water  that,  unless  stored  and  held  for 
use  during  the  irrigation  season,  would  otherwise  pass  on  down  the 
stream.  The  State  Legislature,  by  section  3455,  Rev.  Stat.  1913,  ex- 
pressly authorizes  the  United  States  to  appropriate  and  store  such  wa- 
ters in  conformity  with  the  Reclamation  Act  (32  Stat.  388),  and  also 
recognizes  the  right  of  the  United  States  to  dispose  of  such  waters  in 
accordance  with  the  provisions  of  the  Warren  Act.  The  United  States 
made  its  original  application  (No.  768)  to  the  State  Board  on  Septem- 
ber 9,  1904,  in  conformity  with  the  eighth  section  of  the  Reclamation 
Act  and  the  State  statutes,  for  a  permit  to  construct  its  reservoir  in 
the  State  of  Wyoming  and  to  store  therein  the  unappropriated  waters 
of  the  North  Platte  River,  to  bring  them  into  this  State  in  its  canals 
and  to  distribute  them  therefrom  for  irrigation;  and  it  was  by  that 
Board  allowed  a  priority  for  that  purpose  under  that  number  and  of 
that  date.  By  subsequent  orders  of  the  Board  the  time  for  ccwnpleting 
the  canals  under  said  application  was  extended  to  September  1,  1919, 
and  for  completing  the  application  of  water  to  the  land,  to  September 
1,  1924.  The  application  is  voluminous.  It  sets  forth  a  description, 
by  legal  subdivisions,  of  many  thousand  acres  of  land  in  both  States, 
and  in  addition  contains  this : 

"Interstate  Canal.  This  canal  contemplates  the  enlargement  of  the  Whalen 
Falls  Canal  and  continued  easterly  to  the  limit  of  irrigable  land,  and  the 
right  to  irrigate  all  the  irrigable  lands  on  the  north  side  of  the  North  Platte 
Biver,  supplementing  those  without  adequate  supply  at  any  season  and  fur- 
nishing fall  right  to  all  others." 

The  application  discloses  the  entire  project  in  the  two  States.  The 
order  of  the  State  Board  approving  and  allowing  the  application,  made 
on  February  14,  1905,  recites,  among  other  things : 

"The  lands  to  be  irrigated  under  this  permit  being  all  lands  described  in 
said  application  which  lie  within  the  iState  of  Nebraska  and  are'  not  covered 
by  prior  existing  rights." 


cation  to  appropriate  the  waters  in  the  ditch  which  it  had  constructed 
in  Sheep  Creek  Valley.  The  State  Engineer,  acting  as  secretary  of  the 
Board,  made  objection  to  the  application  that  it  was  not  specific  in 
some  respects,  and  gave  thirty  days  to  the  plaintiff  for  amendment. 
At  that  time  section  44  of  the  Legislative  Act  of  1895  was  in  effect. 
It  was  as  follows : 

"All  ditches  oonstracted  for  tbe  purpose  of  yttUzlng  tbe  waste,  seepage, 
swamp,  or  spring  waters  of  the  State  shall  be  goyerued  by  the  same  laws  re- 
lating to  the  priority  of  right  as  those  ditches  constructed  for  the  purpose  of 
utilizing  the  waters  of  running  streams;  provided,  that  the  person  upon 
whose  lands  the  waste,  sewage,  swamp,  or  spring  waters  first  arise  shall 
have  the  prior  right  to  the  use  of  such  waters  for  all  purposes  upon  his 
lands." 

Pending  the  time  given  to  amend  the  application  that  section  of  the 
Act  of  1^5  was  repealed,  and  thereupon,  and  before  the  thirty  days 
expired,  the  application  was  dismissed  and  the  Board  declined  to  fur- 
ther hear  the  applicant.  This  course  taken  by  the  Board  ap{>ears  to  be 
due  to  its  opinion  at  that  time  that  since  the  repeal  of  the  statute  there 
was  no  provision  under  which  such  waters  could  be  appropriated,  and 
that  the  statutes  in  that  respect  were  applicable  to  the  waters  of  nat- 
ural streams  only. 

The  Ramshom  Ditch  Company  has  an  old  appropriation  from  the 
North  Platte,  which  is  known  as  Docket  No.  94$.  Its  date  is  March 
20,  1893,  and  is  for  forty-five  and  five-sevenths  second  feet.  The  head 
gate  of  that  ditch  is  on  the  north  bank  of  the  river  at  the  lower  edge 
of  the  two  Sheep  Creek  draws  or  valleys.  The  river  is  broad  and  shal- 
low, and  owing  to  the  formation  of  sand-bars  or  islands  opposite  the 
head  gate,  due  to  the  shifting  river  sands,  it  is  difficult  and  expensive 
for  the  Ramshorn  Company  to  maintain  diversion  works  in  order  to 
receive  the  amount  of  its  appropriation  into  its  head  gate  and  ditch. 
But  the  evidence  does  not  disclose  that  the  amount  of  the  natural  flow 
in  the  river  is  not  sufficient  at  all  times  to  supply  the  Ramshorn  prior- 
ity. On  the  contrary  it  appears  that  it  is  at  all  times  ample  for  that 
purpose.  But  the  Ramshom  Company  was  constantly  put  to  great  ex- 
pense in  maintaining  its  diversion  works.  It  saw  that  if  it  could  get 
the  water  in  plaintiff's  ditch  it  would  be  rid  of  that  expense.  So  on 
June  13,  1913,  it  filed  its  application  with  the  State  Board  for  an  ap- 
propriation of  the  waters  in  controversy. '  Among  other  things  which 
it  sets  forth  in  its  application  is  this : 

"That  the  source  of  the  proposed  appropriation  la  seepage  water  accumu- 
lating In  the  Sheep  Creek  bastu  or  draw  which  does  not  naturally  connect 
with  the  North  Platte  River.  TSiat  the  amount  of  the  appropriation  desired 
la  forty-four  (44)  cubic  feet  per  second  of  time.  That  It  Is  proposed  to  locate 
the  head  gate  on  the  east  bank  of  a  ditch  which  wUl  collect  the  seepage  water 
and  convey  It  to  said  Bamshom  Ditch" 

—and  that  the  total  cost  would  be  $3,100.00.  On  February  23,  1914, 
the  Board  dismissed  the  application — 

"for  the  reason  that  a  prior  appropriation  has  been  granted  and  la  In  use  on 
the  lands  that  are  asked  to  be  irrigated  under  this  application." 
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The  Ramshom  Company  filed  with  the  Board  on  May  11,  1914,  a 
petition  for  a  rehearing  of  its  application;  and  notwithstanding  the 
fact  that  the  District  Drainage  Ditch,  which  was  constructed  by  the 
plaintiff  and  the  Morrill  Drainage  District  to  carry  these  waters  to 
the  river  when  they  were  not  turned  into  the  Farmers'  Ditch  was  am- 
ple for  that  purpose,  and  had  been  completed  in  July,  1913,  the  veri- 
fied petition  for  a  rehearing,  among  other  things,  recites : 

"Tour  petitioner  further  aepresents  that  It  Is  necessary  to  collect  and  drain 
away  these  seepage  waters  to  prevent  serious  damage  to  adjacoit  farms  and 
other  property.  That  drainage  Is  an  exi>enslTe  burden  unless  the  water  can 
be  used  so  as  to  compensate  therefor.  That  the  water  In  question  Is  not  pub- 
lic waters  of  the  state  and  is  not  taken  from  a  natural  stream." 

There  is  no  proof  that  the  rehearing  was  granted ;  but  the  Rams- 
hom Company  filed  its  second  application  for  an  appropriation  of 
these  same  waters,  on  September  12,  1916,  in  which  it  represented  that 
the  source  of  the  appropriation  is  "seepage  water  rising  in  the  Sheep 
Creek  basin."  The  amount  desired  is  forty-five  and  five-sevenths  sec- 
ond feet,  and  "that  it  is  proposed  to  locate  the  head  gate  of  the  said 
water  collected  in  drain  ditch  at  siphon  under  Tri-State  (Farmers') 
Canal."  (This  is  near  the  point  at  which  the  waters  can  be  inter- 
changeably turned  through  plaintiff's  concrete  Diversion  Structure  ei- 
ther into  the  Farmers'  Canal  or  taken  down  under  that  Canal  and 
thence  into  the  District  Drainage  EHtch  on  to  the  river.)  This  applica- 
tion was  granted  on'September  22,  1916,  subject  to  certain  limitations 
and  conditions,  among  which  are: 

"The  prior  rights  of  all  persons  who  by  compliance  with  the  laws  of  the 
State  of  Nebraska  have  acquired  a  right  to  the  use  of  the  waters  of  this 
stream  must  not  be  Interfered  with  by  this  appropriation.  The  amonnt  of  the 
appropriation  shall  not  exceed  45«/t  cubic  feet  per  second  of  time.  •  •  • 
Q^s  appropriation  shall  be  supplementary  t»  and  part  of  the  original  appro- 
priation covered  by  Docket  No.  &45,  Ramshom  Ditch  Company,  and  stiall 
take  the  same  priority  as  Docket  No.  945." 

It  is  on  this  action  of  the  Board  that  the  Ramshom  Company  claims 
the  right  to  take  and  use  this  water ;  and  the  Water  Commissioner,  in 
taking  the  steps  which  he  took  in  diverting  the  water  from  the  Farmers' 
Ditch  so  that  it  could  go  down  the  District  Drainage  Ditch  to  the  Rams- 
hom Ditch,  justifies  his  action  under  the  same  order. 

The  foregoing  are  all  of  the  material  facts  necessary  for  considera- 
tion in  reaching  a  conclusion  on  the  merits  of  the  CMitroversy. 

[1,2]  In  addition  to  the  foregoing  legislative  acts,  wherein  provi- 
sion is  made  for  the  appropriation  of  "the  water  of  every  natural 
stream,"  it  is  necessary  to  consider,  in  determining  the  rights  of  the 
parties,  two  sections  of  the  Act  of  1913,  now  embodied  as  sections 
3426  and  3427,  in  Nebraska  Revised  Statutes,  as  follows : 

Sec.  3426.  Any  person,  persons,  district,  company  or  corporation  owning, 
constructing  or  operating  an  Irrigation  canal  in  this  state,  are  hereby  avithor- 
ized  to  collect  or  assist  to  collect  any  seepage  water  thereunder  or  under  any 
adjacent  irrigation  canal  by  the  construction  of  drainage  ditches  and  to  apply 
said  waters  to  Irrigate  with  on  the  lands  covered  by  the  original  appropria- 
tion of  such  canal,  while  said  seepage  waters  are  being  conducted  by  said 
drainage  ditches  toward  tba  natural  Btreams. 
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land  water  percolating  thereunder  shall  not  be  impaired. 

(2)  Seepage  waters  so  collected  by  the  canal  owner  or  operator  shall  be 
treated  as  supplemental  to  and  part  of  the  original  appropriation  of  such  canal, 
the  total  quantity  of  which  shall  not  be  Increased  nor  exceed  an  aggregate 
of  three  acre  feet  in  any  calendar  year  for  each  actually  Irrigated  acre  of  land. 

Sec.  3427.  When  any  seepage  or  drain  water  is  mingled  with  that  of  any 
natural  stream,  it  shall  become  part  of  the  public  waters  of  the  state,  sub- 
ject to  diversion  among  existing  approprlators  of  the  State  of  Ndiraska,  in 
the  order  of  their  respectlTe  priorities  and  rights  based  upon  preferential  use 
as  defined  by  the  laws  of  the  State  of  Nebraska. 

These  are  special  provisions  on  the  subject  of  seepage  water.  This 
statute  gives  the  first  right  to  him  who  may  develop  them  on  his  own 
land,  to  use  them  and  to  use  all  of  them,  if  he  so  desires,  on  his  own 
land,  and  any  water  that  he  may  so  develop  and  use  is  not  charged 
against  an  appropriation  that  he  may  have  of  water  from  a  natural 
stream.  They  are  not  counted  as  a  part  of  his  appropriation,  if  he" 
have  one.  They  do  not  supplement  it.  The  owner  of  an  irrigation 
canal  has  the  right  to  collect  seepage  water  from  it  "by  the  construc- 
tion of  drainage  ditches  and  to  apply  said  waters  to  irrigate  with  on 
the  lands  covered  by  the  original  appropriation  of  such  canal  while  said 
seepage  waters  are  being  conducted  by  said  drainage  ditches  toward 
the  natural  streams."  If  seepage  waters  trader  a  canal  are  thus  col- 
lected and  used  they  "shall  be  treated  as  supplementary  to  and  part 
of  the  original  appropriation  of  such  canal." 

Section  3426  is  silent  of  any  intention  to  require  applications  to  the 
State  Board  in  the  same  manner  that  is  required  to  perfect  an  ap- 
propriation of  water  from  a  natural  stream  before  the  right  given  by 
the  statute  attaches.  Certainly  the  landowner  who  develops  water  un- 
der the  provisions  of  that  section  is  not  required  to  take  action  before 
the  Board  before  he  obtains  the  right  to  use  the  developed  water  on 
his  land.  And  as  to  the  canal  owner  who  collects  the  water  for  use, 
it  is  expressly  provided  that  the  water  so  collected  shall  be  treated  as 
a  part  of  the  original  appropriation  of  such  canal.  It  does  not  con- 
template a  proceeding  before  the  State  Board  through  which  an  ap- 
plicant canal  owner  may  obtain  an  original  and  independent  right  to 
the  use  of  additional  water  over  and  above  his  prior  appropriation. 
Its  sole  purpose,  by  its  terms,  is  to  grant  him  the  right  to  collect  and 
use  such  water,  charging  him  with  it,  in  the  event  he  does  so,  against 
his  .original  appropriation.  It  was  a  practical  view  to  take  of  the  sub- 
ject-matter. Seepage,  leakage,  waste  and  return  waters  are  all  of 
uncertain  quantities,  variable  from  season  to  season.  They  may  disap- 
pear altogether,  and  cannot  be  depended  upon.  If  their  source  be  leak- 
-  age  from  the  canal  or  laterals,  that  may  be  wholly  stopped  by  an  im- 
pervious structure  at  a  later  date ;  if  flieir  source  be  irrigated  lands, 
irrigation  may  be  suspended  or  wholly  stopped,  and  the  seepage  would 
consequently  cease.  The  other  sections  of  the  statute  in  relation  to 
proceedings  before  the  State  Board  all  have  to  do  with  stream  flow, 
denominated  public  waters,  and  declared  to  be  the  property  of  the 
public,  and  provide  for  the  acquisition  of  the  individual's  right  to  use 
them  by  having  them  respectively  determined  and  adjudicated  by  the 
254F.— M 
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Board  and  a  permanent  record  made  fixing  priorities.  The  rights  thns 
to  be  fixed  by  the  Board  are  permanent  in  character,  and  can  be  exer- 
cised by  the  owriers  according  to  their  priorities  during  each  season. 
The  difference  between  the  right  thus  acquired  and  that  given  by  sec- 
tion 3426  is  obvious.  Seepage  water  is  not  dependable ;  its  permanent 
flow  and  use  cannot  be  expected.  The  Legislature  treated  it  in  this 
view.  If  collected  and  used,  the  amount  used  is  charged  against  the 
original  appropriation  of  the  canal.  Whether  or  not  it  is  being  used  is 
constantly  under  the  eye  of  the  Water  Commissioner,  whose  duty  it 
is  to  see  to  the  distribution  and  use  of  water  in  his  district.  Section 
44  of  the  Act  of  1895,  repealed  in  1911,  had  to  do  only  with  possible 
disputes  between  those  using  seepage  from  the  same  source,  and  there 
may  have  been  an  implication  that  those  disputes  were  subject  to  ad- 
judication by  the  Board  in  the  same  manner  as  the  rij^t  to  take  wa- 
ter from  a  natural  stream  should  be  determined.  There  is  no  basis 
for  such  an  implication  in  Section  3426,  enacted  two  years  later  to 
cover  the  same  subject-matter.  I  am  of  the  opinion  that  this  section 
gives  the  right  and  defines  the  conditions  under  which  it  can  be  acquir- 
ed, and  the  limitations  to  which  it  can  be  applied,  that  the  statute,  ex 
vi  termini,  grants  the  right  oq  compliance  with  its  requirements ;  and 
that  it  is  not  within  the  jurisdiction  of  the  State  Board  to  pass  upon 
and  determine  in  whom  or  when  it  attaches.  The  plaintiff  collected  the 
seepage  waters  and  was  using  them  to  fulfil  its  Warren-Act  contracts. 
The  lands  on  which  they  were  being  applied  by  it,  and  the  ditch  in' 
which  it  was  being  conducted  to  those  lands,  brought  them  nearer  to 
the  natural  stream  which  they,  if  unobstructed,  would  have  finally 
reached.  The  Ramshorn  Company,  after  it  induced  the  Water  Com- 
missioner to  turn  them  into  its  canal,  also  applied  them  to  irrigate 
lands  on  the  same  water-shed.  But  the  Ramshorn  Company  took  no 
part  in  developing  and  collecting  the  seepage  water.  It  did  nothing 
and  spent  nothing  for  that  purpose.  It  never  complied  with  the  re- 
quirements of  section  3426.  When  they  reached  the  line  of  its  canal, 
after  being  turned  down  the  District  Drainage  Ditch  by  the  Water 
Commissioner,  it  diverted  these  waters  into  its  canal  at  a  nominal  ex- 
pense. The  amount  of  water  which  it  claimed  a  right  to  appropriate 
from  the  ditch  of  the  plaintiff,  in  its  petition  to  the  Board,  is  identical 
with  the  amount  of  its  original  appropriation  from  the  river.  Its  pur- 
pose is  obvious.  It  was  seeking  to  obtain  water  from  some  other  source 
than  the  source  of  its  original  appropriation  so  that  it  could  avoid 
the  expense  of  maintaining  diversion  works  in  the  river's  shifting 
sands.  Considering  both  of  its  applications,  the  one  dismissed  and  the 
one  finally  granted,  it  represented  to  the  Board  that  it  had  collected,  or 
intended  to  collect,  the  waters  in  controversy  at  great  expense  to  it 
It  sought  to  make  the  Board  believe  that  it  had  complied  with  the  re- 
quirements of  section  3426,  and  the  action  of  the  Board  in  granting  its 
last  petition  must  have  been  on  the  assumption  that  it  had  done  so, 
but  confessedly  this  is  not  true. 

Counsel  for  the  Ramshorn  Company  devote  a  large  part  of  their 
brief  and  argument  in  support  of  the  proposition  that  seepage  water  is 
a  part  of  the  natural  stream  which  it  would,  in  natural  course,  finally 
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reach  and  add  to  the  stream  flow ;  and  cite,  among  other  cases,  Irriga- 
tion Co.  V.  Campbell,  2  Idaho,  411,  18  Pac.  52 ;  McClintock  v.  Hudson, 
141  Cal.  275,  74  Pac.  850;  Los  Angeles  v.  Hunter,  156  Cal.  603,  105 
Pac.  755;  Irrigation  Co.  v.  Irrigation  Co.,  31  Colo.  62,  72  Pac.  49; 
Josslyn  V.  Daly,  15  Idaho,  137,  96  Pac.  568;  Comstock  v.  Ramsay,  55 
Colo.  244,  133  Pac.  1107;  and  Durkee  Ditch  Co.  v.  Means  (Colo.)  164 
Pac.  503.  The  proposition  is  relied  upon  in  refutation  of  the  plain- 
tiff's claim  that  the  right  to  collect  and  use  these  waters  belongs  to  it 
because  they  are  flood  waters  and  were  brought  in  by  it  through  its 
canal,  that  before  it  brought  them  in  the  seeped  water  here  in  contro- 
versy did  not  exist,  and  that  by  virtue  of  these  facts  the  water  should 
be  cMisidered  as  developed  or  new  waiter,  to  whidi  plaintiff  should  be 
given  the  first  right  until  the  seepage  in  fact  reaches  the  river  flow. 
The  rule  for  which  counsel  contend  is  undoubtedly  established  beyond 
controversy  by  the  authorities  they  cite,  on  the  state  of  facts  developed 
in  those  cases.  The  facts  in  each  of  those  citations  were  alike.  The 
question  presented  to  the  courts  was,  Whether  or  not  leakage,  seep- 
age, waste,  return  and  percolating  waters  could  be  collected  and  then 
diverted  and  used  for  irrigation  so  as  to  decrease  the  natural  flow  of 
the  stream,  to  the  detriment  of  prior  appropriators  below,  whose  ap- 
propriations had  been  fed  by  the  underground  waters  before  they  were 
diverted.  The  specific  question  here  involved.  Has  the  canal  owner 
the  right  to  collect  and  use  on  his  original  appropriation  waters  which 
leak  from  his  canal  and  laterals?  was  not  up.  The  Comstock  case  is 
typical.    The  court  said : 

"That  aiH)ropriator8  of  water  out  of  a  natural  stream  for  Irrigation  pur- 
poses with  priorities  decreed  are  entitled  to  hare  the  conditions  substantially 
maintained  on  the  stream  as  they  were  when  the  appropriations  were  made 
and  have  existed  during  the  continnance  and  perfection  of  such  appropria- 
tions" 

— and  the  court  held  that  to  cut  off  such  waters  by  intervening  works 
between  the  point  where  th^  escaped  and  where  they  would  naturally 
reach  the  stream,  from  the  lower  appropriators,  was  the  same  thing  in 
practical  effect  as  to  cut  off  a  natural  tributary  to  that  stream.  It  an- 
nounced the  principle,  and  cited  much  authority  in  support,  that  seep- 
age waters  which  contribute  to  the  natural  flow  and  thereby  supply 
appropriators  fartiier  down  are  not  subject  to  new  and  independent  ai>- 
propriation  and  diversion  when  there  is  thereby  an  interference  with 
the  right  of  tlse  by  prior  decreed  appropriators  from  the  stream.  And 
it  was  declared  in  that  case,  and  in  the  others  cited,  in  effect,  that  seep- 
age waters  are  a  part  of  the  natural  stream  which  they  would  finally 
reach  from  the  moment  they  escape  from  control,  for  the  protection  of 
rights  there  under  consideration.  But  the  Ramshom  Company  pre- 
sents no  facts  here  calling  for  the  application  of  that  principle  in  its 
behalf.  The  right  of  a  canal  owner  like  the  one  here  claimed  by  plain- 
tiff was  not  involved  or  considered  in  any  of  those  cases,  and  there  is  no 
complaint  here  by  the  Ramshom  Company  that  the  use  that  the  plain- 
tiff was  making  of  these  waters  at  the  time  it  caused  them  to  be  turn- 
ed into  its  ditch  decreased  or  lessened  the  flow  of  the  stream  above  the 
Ramshorn  head  gate,  to  its  injury;  so  that  it  was  thereby  not  able  to 
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whether  the  doctrine  of  these  cases  can  be  accepted  m  this  jurisdiction 
in  view  of  Section  3427,  but  the  facts  here  presented  are  such  that  a 
definite  construction  of  that  section  is  not  required.  The  State  Su- 
preme Court  may  later  have  occasion  to  give  us  its  full  effect.  We  will 
wait  until  it  speaks  on  the  subject,  unless  it  become  unavoidable  that 
we  construe  it.  Furthermore,  the  contention  puts  the  Ramshom  Com- 
pany in  a  doubtful  attitude.  It  can  hardly  be  heard  to  say  that  the 
seepage  water  is  a  part  of  the  stream  and  must  be  permitted  to  find 
its  way  to  the  body  of  its  flow,  in  the  absence  of  proof  of  damage  to 
some  appropriator  by  its  interception,  and  at  the  same  time  daim  a 
right  to  participate  and  become  a  beneficiary  in  the  obstruction  of  that 
flow,  and  to  make  a  new  diversion  and  use  of  the  water.  Its  attitude 
is  contradictory.  The  legal  proposition  it  advances  is  sound,  when  con- 
fined to  a  condition  of  facts  on  which  it  rests,  but  has  no  application 
here.'  To  carry  that  principle  to  the  length  of  holding  that  because 
seepage  waters  under  certain  conditions  are  considered  a  part  of  the 
stream,  and  the  State  statute  gives  a  right  to  appropriate  waters  of 
the  stream,  therefore  seepage  waters  may  be  appropriated  within  the 
literal  terms  of  the  State  statute,  cannot  be  acceded  to.  The  State 
statute  did  not  give  the  right  to  appropriate  and  take  the  waters  in  the 
plaintiff's  ditch.  The  action  of  the  State  Board  on  September  27,  1916, 
was  no  more  than  a  declaration  on  its  part  that  the  Ramshom  Com- 
pany had,  in  the  opinion  of  its  individual  members,  complied  with  the 
requirements  of  section  3426,  and  inasmuch  as  it  had  no  authority  to 
take  official  action  on  that  subject-matter  its  order  did  not  give  to  or 
establish  any  right  in  the  Ramshorn  Company.  The  conclusion  follows 
that  the  Ramshom  Company  has  no  right  to  take  the  water  from  the 
plaintiff's  ditch  against  its  objection  and  protest,  and  that  the  Water 
Commissioner  acted  beyond  his  official  authority  and  without  right 
when  he  went  upon  ,the  plaintiff's  diversion  structures  on  the  ditch  and 
turned  the  water  flowing  therein  into  the  Ramshom  Ditch;  that  as 
against  the  Ramshom  Company  the  plaintiff  has  the  right  to  be  un- 
molested in  the  possession  of  its  ditch,  the  right-of-way  thereto  and 
the  diversion  stmctures  thereon,  and  to  use  or  dispose  of  the  flow  in 
such  a  way  as  it  may  desire. 
A  decree  as  prayed  in  the  bill  may  be  prepared  and  submitted. 


BALAJVIANDHA  INS.  OO.  r.  NEW  YORK  MFB  INS.  &  TRUST  OO. 

(District  Court,  S.  D,  New  York.    December  16,  1918.) 

1.  Inbttrance  9s»80— Instjbance  Agents — pBEicnnis. 

Where  a  Russian  flre  insurance  company,  which  did  busdneas  In  the 
United  States,  was  represented  by  a  German  partnership,  which  In  tnm 
engaged  local  agents  in  the  United  States,  heid,  that  the  local  agents, 
who  did  not  fully  agree  to  a  contract  of  agency  submitted  directly  to 
them  by  the  Russian  fire  company  after  relations  with  Germany  were 
forbidden  on  account  of  the  war,  were  not  bound,  under  New  York  In- 
surance Law,  §  3S,  to  deposit  to  the  credit  of  the  Russian  company  com- 

4s>For  oUier  coses  see  same  topic  &  KEY-NUMBER  in  all  Kegr-NuBbered  Disests  *  iBdexei 
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2.  Wak  ®=>12 — Enemies'  Pbofebtt — Tivert  Funds — OouaNoucNO  Peopebtj. 

The  alien  character  of  a  fund  Is  not  divested  because  the  custodian 
mixed  It  with  other  funds,  'which  were  unquestionably  Impressed  with  a 
trust  for  the  benefit  of  American  citizens. 
8.  Wab  «=»11 — Trading  with  Enemt — Powbb  of  Gonobess. 

Congress,  by  virtue  of  its  war  powers,  has  power  to  declare  unlawful 
trading  with  enemy  aliens,  as  it  has  done  by  Act  Oct.  6,  1917  (Comp.  St. 
1918,  §§  3115%a-3116%J). 
4.  Wab  ie=»12 — Trading  with  Bneht — ^Poweb  0¥  Conqhess. 

Under*  Trading  with  the  Enemy  Act  Oct.  6,  1917,  S  7,  eubd.  (c),  aff 
amended  by  Act  Nov.  4,  1918,  i  1,  the  determination  of  the  Alien  Prop- 
erty Custodian,  made  in  good  falUi,  enTltles  him  to  the  possession  of  al- 
leged enemy  property,  and  such  possession  will  not  be  Interfered  with  by 
injunction ;  the  act  providing  methods  for  relief  of  those  whose  property 
was  improperly  taken. 

6.  OoNBi'iTUTioNAi.  LiAW  «s»278(l) — ^DtTB  Pbocsss  of  Law — Tbadino  with  thu 
Enemy  Act. 

In  view  of  Trading  with  the  Enemy  Act  Oct  6,  1917,  {  9  (Comp.  St 
1018,  §  3115%e),  such  act  Is  not  invalid  as  violating  Const.  Amend.  5; 
there  being  no  deprivation  of  the  property  of  citizens,  or  friendly  aliens, 
without  due  process  of  law. 

6.  Wab  <S=>12 — Trading  with  Eneut — ^Abuistice. 

Where  the  Allen  Property  Custodian  detennlned  fimds  were  alien 
property,  the  signing  of  an  armistice  does  not  entitle  adverse  claimants 
to  the  fund,  on  the  theory  that  the  war  had  ceased.  Trading  with  the 
Enemy  Act  Oct  6,  1917  (Comp.  St  1918,  §§  3115%a-3115%J)  itself  declar- 
ing that  the  end  of  the  war  shall  be  deemed  to  mean  the  date  of  procla- 
mation of  exchange  of  ratifications  of  the  treaty  of  peace,  unless  the 
Presldoit  shall  by  proclamation  declare  a  prior  date;  it  appearing  no 
such  prior  date  has  been  declared. 

7.  Wab  €=>12 — Trading  with  Enemt — ^Afpucation  of  Act. 

Trading  with  the  Enemy  Act,  S  9  (Comp.  St  1918,  J  3115%e),  providing 
a  method  for  relief  of  any  i)erson  claiming  any  interest,  right,  or  title 
In  any  money  or  other  property,  etc.,  is  extensive  enough  in  Its  provlsloni 
to  give  relief  to  a  claimant  who  asserted  that  it  wholly  owned,  to  the  ex- 
clusion of  all  other  persons,  funds  detained  as  alien  property  by  the  Alien 
Property  Custodian,  and  hence  such  person  is  not  entitled  to  equitable 
relief,  etc. 

In  Equity.  Suit  by  the  Salamandra  Insurance  Company  against 
the  New  York  Life  Insurance  &  Trust  Company.  On  motion  to 
make  permanent  pendente  lite  an  injunction  previously  issued  restrain- 
ing the  defendant  from  paying  to  A.  Mitchell  Palmer,  as  Alien  Prop- 
erty Custodian,  certain  funds.  Injunction  heretofore  granted,  and 
bill,  dismissed  for  want  of  equity. 

Charles  A.  Towne,  Leon  O.  Bailey,  and  William  S.  Thomson,  all. 
of  New  York  City,  for  complainant. 

Emmet  &  Parish,  of  New  York  City,  for  defendant. 

Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City  (Earl  B.  Barnes, 
Asst.  U.  S.  Atty.,  of  New  York  City,  and  Lee  C.  Bradley,  General 
Counsel  to  Alien  Property  Custodian,  of  counsel),  amicus  curiae. 

KNOX,  District  Judge.  This  is  a  motion  to  make  permanent, 
pendente  lite,  the  injunction  issued  herein  upon  November  4,  1918, 
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the  defendant,  and  for  which  funds  the  said  custodian  ipade  formal 
demand  upon  the  defendant  upon  October  15,  1918. 

The  complainant  is  a  fire  insurance  company  organized  under  the 
laws  of  Russia,  and  since  1899  has  been  engaged  in  the  business  of 
writing  fire  insurance  within  the  United  States.  Pursuant  to  the  pro- 
visions of  the  law  of  the  state  of  New  York,  the  complainant  had 
deposited  with  the  defendant  cash  and  securities  of  the  approximate 
value  of  $500,000.  This  sum  has  fluctuated  in  a  manner  dependent 
upon  the  amount  of  insurance  from  time  to  time  in  force  and  the 
losses  sustained  upon  the  risks  of  the  complainant.  At  the  present 
time  the  defendant,  as  trustee  under  a  deed  of  trust  executed  by  the 
complainant,  holds  the  sum  of  about  $4,072,787.89  in  cash  and  se- 
curities for  the  purpose  of  securing  the  complainant's  liabilities  to  its 
policy  holders.  The  lastrmentioned  amount  includes  the  sum  of 
$115,013.19  which  is  the  subject-mfttter  of  this  litigation;  said  sum 
having  been  deposited  with  the  said  defendant  in  July,  1918. 

Ever  since  the  complainant  engaged  in  business  in  Uie  United  States, 
and  until  October  29,  1916,  the  complainant  was  represented,  by  way 
of  general  agents,  hy  the  copartnership  of  H.  Mutzenbecher,  Jr.,  which 
copartnership  it  is  admitted  is  a  German  concern,  and  consequent- 
ly takes  on  the  character  of  an  enemy.  This  copartnership  received  by 
way  of  compensation  for  its  services  in  the  United  States  3V^  per 
cent,  of  the  net  premiums  on  business  written  in  this  country,  which 
compensation  was  paid  from  Petrograd. 

From  1899  to  1913  a  local  firm,  in  which  William  G.  Willcox  and 
William  Y.  Wemple  were  members,  acted  within  the  United  States 
as  agents  of  the  complainant.  This  firm,  however,  received  its  com- 
pensation from  the  general  agent  of  the  company,  viz.  H.  Mutzen- 
becher, Jr.  In  March,  1913,  Meinel  &  Wemple,  Incorporated,  be- 
came the  local  agents  of  the  complainant,  and  for  its  services  re- 
ceived, by  direct  remittance  from  the  Mutzenbecher  firm,  a  commis- 
sion of  three-fourths  of  1  per  cent,  of  the  net  premiimi  income  of 
the  complainant  in  the  United  States,  together  with  the  expenses  in- 
curred by  Meinel  &  Wemple,  Incorporated ;  the  amount  of  said  com- 
missions being  payable  out  of  the  sum  of  SVz  per  cent,  of  said  pre- 
miums earned  by  and  paid  to  the  firm  of  Mutzenbecher,  Jr. 

About  October  29,  1916,  the  Russian  government  being  then  at 
war  with  the  Imperial  German  government,  there  was  promulgated 
at  Petrograd  an  edict  or  ukase  forbidding  business  relations  between 
subjects  of  the  Russian  government  and  those  of  Germany,  whereupon 
the  compl^nant  undertook  to  cancel  the  agency  agreement  of  Mut- 
zenbecher, Jr.  Thereupon  Meinel  &  Wemple,  Incorporated,  were 
forwarded  an  agency  contract  by  the  complainant,  under  which 
Meinel  &  Wemple,  Incorporated,  should,  if  the  contract  were  ac- 
cepted, become  the  complainant's  agent  and  manager  within  the  Unit- 
ed States,  and  should,  for  its  services,  receive  commissions  of  3*4  pcJ" 
cent,  based  upon  the  net  premiums,  which  it  will  be  borne  in  mind  is 
the  same  rate  of  commissions  formerly  paid  to  Mutzenbecher,  Jr. 


also  required  that  concern  to  do  all  the  work  formerly  done  by  Mut- 
zenbecher,  Jr.,  and  this  involved,  if  the  work  was  to  be  done,  the  pur- 
chase of  insurance  maps,  the  keeping  of  records,  etc.,  formerly  pos- 
sessed and  kept  by  Mutzenbecher,  Jr.  These  consequent  expenses, 
if  incurred,  would  involve  a  considerable  outlay. 

Owing  to  the  uncertainty  of  conditions  in  Russia,  Meinel  &  Wem- 
ple.  Incorporated,  acted  upon  the  theory  that  such  expenditures  were 
not  presently  necessary,  and,  having  a  contract  which  provided  for 
additional  services,  endeavored  to  communicate  with  the  home  office 
of  the  complainant  with  a  view  of  modifying  the  contract.  While 
awaiting  a  response  to  these  communications,  Meinel  &  Wemple, 
Incorporated,  deducted  from  the  net  premiums  of  the  complainant 
2%  per  cent,  thereof,  and  deposited  said  sum  in  the  name  of  Meinel 
&  Wemple,  Incorporated,  and  from  said  account  paid,  monthly,  to 
itself,  three-fourths  of  1  per  cent,  of  said  net  premiimis,  together  with 
the  expenses  incurred.  In  other  words,  Meinel  &  Wenjple,  Incorpo- 
rated, received  compensation  at  the  same  rate  previously  received  by 
it  during  the  life  of  the  Mutzenbecher,  Jr.,  agency ;  it  being  the  ex- 
pectation of  Meinel  &  Wemple,  Incorporated,  that  the  balance  of  said 
commissions,  calculated  at  the  rate  of  2^/^  per  cent.,  should,  after 
the  deductions  referred  to,  be  permitted  to  accumulate,  to  the  end 
that  it  might  form  a  fund  from  which  to  purchase  the  equipment, 
etc.,  contemplated  by  the  agency  agreement  between  the  complain- 
ant and  Meinel  &  Wemple,  Incorporated.  This  disposition,  however, 
was  contingent  upon  the  approval  of  the  complainant,  which  might  re- 
quest the  payment  of  such  balance  to  it. 

In  passing,  it  may  be  remarked  that  upon  January  5,  1917,  H.  Mut- 
zenbecher, Jr.,  cabled  Meinel  &  Wemple,  Incorporated,  assenting 
to  the  execution  by  that  concern  of  the  American  agency  agreement. 
It  is  also  asserted  that  since  October  31,  1916,  the  German  concern 
of  Mutzenbecher  has  had  nothing  to  do  with  the  complainant's  affairs, 
that  said  German  firm  has  received,  not  only  all  the  moneys  to  which 
it  was  entitled  as  of  October  31,  1916,  but  in  addition  thereto  an  over- 
payment of  $4,100. 

No  further  word  has  been  received  from  the  complainant  with  re- 
spect to  the  Meinel  &  Wemple,  Incorporated,  contract,  and  the  last- 
mentioned  corporation  has  accordingly  continued  to  represent  the 
complainant,  setting  aside  the  said  2V^  per  cent.,  and  deducting  the 
said  commission  of  three-fourths  of  1  per  cent,  and  expenses.  The 
balance  remaining  constitutes  the  said  sum  of  $115,013.19  which  the 
Custodian  demands  as  being  enemy  alien  owned  property. 

The  foregoing,  in  a  general  way,  represents  the  situation  as  pre- 
sented by  the  bill  and  the  complainant's  affidavits,  and  to  the  allega- 
tions so  made  there  is  nothing  before  me  to.  show  liie  contrary,  savmg 
and  excepting  the  formal  demand  of  the  Custodian,  wherein  it  appears 
that— 

"I,  A.  Mitchell  Palmer,  Allen  Property  Custodian,  •  •  •  after  inves- 
tigation, do  determine  that  the  following  money  and  otlier  property  •  •  • 
belong  to  and  are  by  you  held  for,  on  account  of,  or  for  the  benefit  of  H, 
Mutzenbecher,  Jr.,  whose  address  is  Hamburg,  Germany,  and  whom,  after 
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Investigation,  I  determine  to  be  an  enemy,  not  holding  a  license  granted  by 
the  President    •    •    •  " 

It  appears  that  in  June,  1918,  the  Custodian,  through  one  of  his 
agents,  began  an  investigation  of  the  office  of  Meinel  &  Wemple,  Incor- 
porated, for  the  purpose  of  ascertaining  if  said  corporation  held  any 
enemy  owned  funds  or  property.  Upon  the  completion  of  the  in- 
quiry it  was  suggested  that  the  fund  of  $115,013.19  had  been  set  aside 
for  H.  Mutzenbecher,  Jr.,  and  that  there  was  a  secret  agreement  or 
understanding  whereby  the  fund  would  be  turned  over  to  Mutzen- 
becher, Jr.,  at  the  end  of  the  war. 

Upon  the  expression  of  such  conclusion,  Meinel  &  Wemple,  In- 
corporated, placed  at  the  disposal  of  the  Custodian  all  of  its  books 
and  papers  and  the  statements  of  its  managing  officers,  and  said  cor- 
poration also  notified  the  Custodian  that  it  felt  it  its  duty  to  the  com- 
plainant to  turn  the  fund  in  question  into  the  account  held  by  the  de- 
fendant under  the  trust  agreement  hereinbefore  referred  to. 

[1]  No  answer  being  received  to  this  communication  addressed  to 
the  Custodian,  Meinel  &  Wemple,  Incorporated,  did  deposit  the  fund 
with  the  defendant  pursuant  to  the  permissive  terms  of  said  trust  agree- 
ment. It  may  be  remarked  that,  so  far  as  I  am  informed,  the  only 
provision  of  law  which  by  any  construction  could  require  such  dis- 
position of  the  fund  is  section  38  of  the  Insurance  Law  of  the  state 
of  New  York  (Consol.  Laws,  c.  28),  which  provides : 

"Every  person  appointed  or  acting  In  this  state  as  agent  of  any  Insurance 

corporation,  who  receives  or  collects  any  moneys  as  siich  agent,  shall  be  re- 
sponsible In  a  trust  or  fiduciary  capacity  to  such  cori)oratlon  therefor." 

It  is  my  judgment  that  this  provision  of  law  did  not  make  it  incum- 
bent upon  Meinel  &  Wemple,  Incorporated,  to  dispose  of  the  fund 
in  the  manner  in  which  it  has  been  disposed  of. 

[2]  I  am  also  of  opinion  that,  granting  for  the  moment  that 
the  determination  of  the  Alien  Property  Custodian  is  correct  as  to  the 
alien  character  of  the  fund  in  question  (which  fact  I  do  not  find), 
such  alien  character  is  not  divested  by  reason  of  the  mixing  of  the 
fund  with  another  fund  which  tmquestionably  is  impressed  with  a 
trust  for  the  benefit  of  American  policyholders  of  the  complainant. 
A  voluntary  and  gratuitous  increase  of  a  trust  fund  will  not  be  per- 
mitted to  continue  to  the  prejudice  of  a  third  party,  when  the  fimd 
is  of  such  nature  that  the  voluntary  and  gratuitous  increase  may  be 
followed  and  segregated,  all  without  the  diminution  or  impairment 
of  any  security  theretofore  held  for  the  benefit  of  the  cestuis  que 
trustent  of  the  original  fund.  A  tainted  fund  may  not  be  given  im- 
munity from  the  penalties  attaching  thereto  by  an  unlawful  and  un- 
authorized mixture  with  a  fund  enjoying  immunities. 

With  the  foregoing  observations  and  the  preliminary  matters  dis- 
posed of,  I  may  proceed  to  determine  if  the  injunction  should  be  con- 
tinued or  vacated,  and  also  whether  the  bill  should  be  dismissed  for 
want  of  equity. 

[3,  4]  Before  doing  so,  it  is  only  fair  to  Messrs.  Willcox,  Meinel, 
and  Wemple,  who  are  the  managing  officers  of  Meinel  &  Wemple, 
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Incorporated,  to  say  that  the  conclusion  which  I  shall  reach  must 
in  no  wise  be  taken  as  a  reflection  upon  the  integrity,  loyalty,  and  hon- 
or of  those  men,  or  any  of  them.  There  is  absolutely  nothing  be- 
fore me  which  will  serve  to  impeach  their  character  even  remotely; 
indeed,  from  the  affidavits  on  file  the  conclusion  is  inevitable  that  they 
are  men  of  high  probity  and  unquestioned  loyalty  and  devotion  to  this 
government,  and  the  position  they  have  assumed  is  altogether  consist- 
ent with  such  conclusion.  However,  the  Alien  Property  Custodian 
having  determined  that  the  fund  in  question  is  alien  owned,  and  even 
though  that  conclusion  may  be  founded  upon  evidence  which  would 
appear  to  this  court  to  be  insufficient,  the  determination  of  the  Cus- 
todian, so  long  as  it  is  not  reached  in  bad  faith,  must  determine  the 
possession  of  the  fund. 

Subsection  (c)  of  section  7  of  the  Trading  with  the  Enemy  Act, 
approved  October  6,  191/'  (40  Stat.  416,  c.  106)',  reads: 

"If  the  President  shall  so  require,  any  money  or  other  property  owing  or 
belonging  to  or  held  tor,  by,  on  account  of,  or  on  behalf  of,  or  for  the  bene- 
fit of  an  enemy  or  ally  of  enemy  not  holding  a  license  granted  by  the  Presi- 
dent hereunder,  which  the  President  after  Investigation  shall  determine  is  so 
owing  or  so  belongs  or  Is  so  held,  shall  be  conveyed,  transferred,  assigned, 
delivered,  or  paid  over  to  the  Allen  Property  Oustodlank" 

Upon  November  4,  1918  (chapter  201,  §  1),  two  days  after  the 
filing  of  the  bill  herein,  the  above  section  was  amended  to  read  as 
follows : 

"(c)  If  the  President  shall  so  require  any  money  or  other  property  Includ- 
ing (but  not  thereby  limiting  the  generality  of  the  above)  patents,  copyrights^ 
applications  therefor,  and  rights  to  apply  for  the  same,  trade-marks,  chosea 
In  action,  and  rights  and  claims  of  every  character  and  description  owing  or 
belonging  to  or  held  for,  by,  on  account  of,  or  on  behalf  of,  or  for  the  benefit 
of.  an  pnemy  or  ally  of  enemy  not  holding  a  Ucensc  granted  by  the  President 
hereunder,  which  the  President  after  investigation  shall  determine  is  so  owmg 
or  so  belongs  or  is  so  held,  shall  be  conveyed,  transferred,  assigned,  delivered, 
or  paid  over  to  the  Allen  Property  Custodian,  or  the  same  may  be  seized 
by  the  Allen  Property  Custodian;  and  all  property  thus  acquired  shall  he 
held,  administered  and  disposed  of  as  elsewhere  provided  in  this  act. 

"Any  requirement  made  pursuant  to  this  act,  or  a  duly  certified  copy  there- 
of, may  be  filed,  registered,  or  recorded  in  any  ofilce  for  the  filing,  registering, 
or  recording  of  conveyances,  transfers,  or  assignments  of  any  such  property 
or  rights  as  may  be  covered  by  such  requirement  (including  the  proper  office 
for  filing,  registering,  or  recording  conveyances,  transd'ers,  or  assignments 
of  patents,  copyrights,  trade-marks,  or  any  rights  therein  or  any  other 
Tights) ;  and  if  so  filed,  registered,  or  recorded  shall  impart  the  same  no- 
tice and  have  the  same  force  and  effect  as  a  duly  executed  conveyance,  trans- 
fer, or  assignment  to  the  Allen  Property  Custodian  so  filed,  registered,  or 
recorded. 

"Whenever  any  snch  property  shall  consist  of  shares  of  stock  or  other  benefi- 
cial interest  In  any  corporation,  association,  or  company  or  trust,  it  shall  be 
the  duty  of  the  corporation,  association,  or  company  or  trustee  or  trustees 
issuing  such  shares  or  any  certificates  or  other  instruments  representing  the 
same  or  any  other  benefldal  Interest  to  cancel  upon  its,  his,  or  their  books  all 
shares  of  stock  or  other  beneficial  interest  standing  ui>on  its,  his,  or  their 
l>ooks  in  the  name  of  any  person  or  persons,  or  held  for,  on  account  of,  or  on 
behalf  of,  or  for  the  benefit  of  any  person  or  i)eraon8  who  shall  have  been  de- 
termined by  the  President,  after  investigation,  to  be  an  enemy  or  ally  of 
enemy,  and  which  shall  have  been  required  to  be  conveyed,  transferred,  a* 
signed,  or  delivered  to  the  Alien  Pn^erty  Custodian  or  seized  by  him,  and  in 
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Ilea  tbereot  to  lasne  certificates  or  otber  instrtiments  for  sadb.  shares  or 
other  beneficial  Interest  to  the  Allen  Property  Custodian  or  otlierwlse,  as  th« 
Allen  Property  Custodian  shall  require. 

"The  sole  relief  and  remedy  of  any  person  having  any  claim  to  any  money 
or  other  property  heretofore  or  hereafter  conveyed,  transferred,  assigned,  de 
Uvered,  or  paid  over  to  the  Alien  Property  Custodian,  or  required  so  to  b^ 
or  seized  by  him  shall  be  that  i^ovided  by  the  terms  of  this  Act,  and  in  the 
event  of  sale  or  other  disposition  of  such  property  by  the  Alien  Property 
Custodian,  shall  be  limited  to  and  enforced  against  the  net  proceeds  re- 
ceived therefrom  and  held  by  the  Alien  Ptfypeity  Custodian  or  by  the  Treasv 
er  of  the  United  States." 

As  to  the  power  of  Cotigress  to  address  itself  to  legislation  look- 
ing to  the  seizure  of  alien  enemy  owned  property,  there  is  no  neol 
of  discussion.  The  war  legislation  of  Congress,  from  the  time  of  the 
Revolution  to  the  present,  indicates  the  power  of  Congress  in  the 
premises. 

I  am  tmable  to  see  any  difference  in  principle  between  the  seizure 
of  the  person  of  an  alien  enemy  in  our  midst  and  the  seizure  of  his 
property ;  the  latter  may,  by  the  use  to  which  it  may  be  put,  be  quite 
as  dangerous  as  the  former.  The  seizure  of  both  may  be  essential 
to  the  safety  of  the  community.  If  we  assume  this  to  be  true,  and 
Congress  has  by  appropriate  action  provided  for  such  contingency, 
the  haste  and  speed  which  are  exercised  in  the  seizure  become  of  the 
highest  importance,  and  it  would  be  an  incongruous  situation— indeed, 
it  would  be  intolerable — ^that,  pending  a  determination  of  a  dispute 
between  the  possessor  of  property  determined  by  a  responsible  official 
to  be  alien  owned  and  the  officer  making  the  demand,  the  property 
in  question  should  remain  in  the  possession  of  him  against  whom 
the  demand  is  made.  The  effectiveness  of  a  seizure  in  such  circum- 
stances would  be  greatly  impaired,  if  not  wholly  destroyed. 

I  do  not  apprehend  that  any  one  would  argue  that  this  court  should 
exercise  its  extraordinary  powers  of  injunction  to  restrain  the  marshal 
from  executing  a  presidential  warrant  issued  for  the  arrest  of  an 
alleged  alien  enemy,  even  though  it  was  asserted  by  such  person 
that  he  was  a  citizen  or  a  friendly  alien.  Once  the  warrant  was  exe- 
cuted, the  person  arrested  would,  upon  habeas  corpus,  be  heard  up- 
on the  question  of  his  citizenship.  If  the  determination  of  the  Ex- 
ecutive can,  in  the  first  instance,  deprive  an  individual  of  his  liberty, 
I  am  unable  to  see  why  it  should  be  that  property  should  enjoy  any 
greater  rights  as  respects  its  possession,  once  the  Executive  hjis  de- 
termined it  to  be  alien  owned.  And  in  the  above  illustrations  I  do 
not  believe  it  could  fairly  be  said,  there  was  not  due  process  of  law 
merely  because  the  arrested  individual  was  not  heard  prior  to  his  ar- 
rest. 

The  power  exercised  by  Congress  in  the  enactment  of  the  Trad-  i 

ing  with  the  Enemy  Act  (Act  Oct.  6,  1917,  c.  106,  40  Stat.  411  [Comp.  I 

St.  1918,  §§  3115y2a-3115y2Jl)  is,  I  suppose,  by  reason  of  its  deal-  ! 

ing  with  the  subject-matter  of  alien  enemies,  who  exist  only  in  times 
of  war,  based  upon  the  war  power  of  Congress.  The  power  of  Con- 
gress to  declare  war  carries  with  it  all  the  powers  which  are  necessary 
to  make  the  war  so  declared  effective.  In  McCuUoch  v.  Maryland. 
4  Wheat.  316,  4  L.  Ed.  579,  Chief  Justice  MarshaU  said: 
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end,  which  are  not  prcdilbited,  but  consist  with  the  letter  and  spirit  of  the 
Constitution,  are  oonstitutlonaL" 

That  case  also  declares  that— 

"Where  the  law  Is  not  prcAlblted,  and  Is  really  calculated  to  effect  any  of 
the  objects  Intmsted  to  the  government,  to  undertake  here  to  inquire  Into 
-the  degree  of  its  necessity,  would  be  to  pass  the  line  whidi  drcnmscrlbes  the 
Judicial  department,  and  to  tread  on  legislative  ground.  This  court,"  it  was 
said,  "disclaims  all  pretensions  to  such  a  power." 

What,  can  it  be  asked,  is,  in  the  present  days,  more  appropriate  to 
the  effective  carrying  on  of  war  than  to  seize,  and  thus  render  impotent, 
the  money  and  property  determined  by  the  Executive  to  be  owned  by 
alien  enemies? 

In  Brown  v.  United  States,  8  Cranch,  110,  3  L.  Ed.  504,  Chief  Jus- 
tice Marshall  in  unequivocal  language  declared  the  existence  of  the 
power  of  the  sovereign  to  take  the  persons  and  confiscate  the  property 
of  the  enemy  wherever  found.  It  follows  that  wherever  the  enemy 
is  present,  and  where  his  property  is  situate.  Congress  may  determine 
there  exists  the  element  of  danger,  and  to  the  extent  of  the  jurisdic- 
tion of  Congress  the  power  exists,  not  only  of  seizure,  but  of  dispo- 
sition to  the  limits  of  the  necessity.  Miller  y.  United  States,  11  Wall. 
268,  20  h.  Ed.  135. 

[6]  And  in  the  present  legislation,  at  least  so  far  as  it  affects  the 
case  at  bar,  there  is  no  contravention  of  the  Fifth  Amendment  of  the 
Constitution.  The  very  act,  in  section  9  thereof  (Comp.  St.  1918,  § 
3115%e),  contemplates  the  possibility  of  mistaken  action  upon  the 
part  of  the  Custodian,  and  to  the  end  that  no  loyal  citizen  or  friend 
shall  be  deprived  of  his  property  without  due  process  of  law  the  sec- 
tion reads : 

"Sec  9.  That  any  person,  not  an  enemy,  or  ally  of  enemy,  claiming  any 
Interest,  right  or  title  In  any  money  or  other  property  which  may  have  been 
conveyed,  transferred,  assigned,  delivered,  or  paid  to  the  Alien  Property  Cus- 
todian hereunder,  and  held  by  him  or  by  the  Treasurer  of  the  United  States,  or 
to  whom  any  debt  may  be  owing  from  an  enemy,  or  ally  of  enemy,  whose 
property  or  any  part  thereof  shall  have  been  conveyed,  transferred,  assigned, 
delivered,  or  paid  to  the  Allen  Proi)erty  Custodian  hereunder,  and  held  by 
Wni  or  by  the  Treasurer  of  the  United  States,  may  file  with  the  said  Cus- 
todian a  notice  of  his  claim  under  oath  and  in  such  form  and  containing  such. 
particulars  as  the  said  custodian  shall  require;  and  the  President,  if  appli- 
cation is  made  therefor  by  the  claimant,  may,  with  the  assent  of  the  owner 
of  «aid  proper^  and  of  all  i)ersons  claiming  any  right,  title,  or  interest  there- 
in, order  the  payment,  conveyance,  transfer,  assignment  or  delivery  to  said 
claimant  of  the  money  or  other  property  so  held  by  the  Alien  Property  Cus- 
todian or  by  the  Treasurer  of  the  United  States  or  of  the  interest  therein  to 
which  the  President  shall  determine  said  claimant  Is  entitled:  Provided, 
that  no  such  order  by  the  President  shall  bar  any  person  from  the  prosecu- 
tion of  any  suit  at  law  or  in  equity  against  the  claimant  to  establish  any 
right,  title  or  interest  which  he  may  have  in  such  money  or  other  property. 
If  the  President  shall  not  so  order  within  sixty  days  after  tl>e  filing  of  such 
application,  or  if  the  claimant  shall  have  filed  the  notice  as  above  required  and 
shall  have  made  no  application  to  the  President,  said  claimant  may,  at  any 
time  before  the  esplratlon  of  six  months  after  the  end  of  the  war,  institute  a 
suit  in  equity  in  the  District  Court  of  the  United  States  for  the  district  In 
which  such  claimant  resides,  or,  if  a  corporatloa,  where  It  has  Its  principal 


SO  Instituted  then  the  money  or  other  property  ot  the  enemy,  or  ally  of  enemy, 
against  whom  such  Interest,  right,  or  title  is  asserted,  or  debt  claimed,  shall 
be  retained  In  the  custody  ot  the  Allen  Property  Custodian,  or  In  the  Treas- 
ury of  the  United  States,  as  provided  In  this  act,  and  until  any  final  judg- 
ment or  decree  which  shall  be  entered  In  far  or  ot  the  claimant  shall  be  fuUy 
satisfied  by  payment  or  conveyance,  transfer,  assignment,  or  delivery  by  the 
defendant  or  by  the  Allen  Property  Custodian  or  Treasurer  of  the  United 
States  on  order  of  the  court,  or  until  final  judgment  or  decree  sliaU  be  en- 
tered against  the  claimant,  or  suit  otherwise  terminated. 

"Except  as  herein  provided,  the  money  or  other  property  conveyed,  trans- 
ferred, assigned,  delivered,  or  paid  to  the  Alien  Property  Custodian  shall  not 
be  liable  to  lien,  attachihent,  garnishment,  trustee  process,  or  execution,  or 
sub.i'ect  to  any  order  or  decree  of  any  court. 

."This  section  shall  not  apply,  however,  to  money  paid  to  the  Allen  Property 
Custodian  under  section  10  hereof." 

Under  the  provisions  of  this  section  the  rights  of  a  person  who  is 
not  an  enemy  or  ally  of  enemy  are  adequately  protected.  If  the  proper- 
ty which  has  come  into  the  hands  of  the  Custodian  belongs  to  a  citizen 
of  the  United  States,  or  indeed  to  a  friendly  alien,  the  title  of  such  per- 
son thereto  is  not  finally  divested.  Any  title  which  vests  in  the  Custodi- 
an will  be  defeasible  in  its  nature.  Whether  the  defeasance,  if  it  may 
be  called  such,  shall  operate,  will  depend  upon  the  outcome  of  the 
proceedings  to  be  instituted  by  the  citizen  or  friendly  alien,  who,  in 
appropriate  proceedings  under  section  9,  asserts  title  to  the  property. 
Pending  a  determination  of  the  issues  arising  in  such  proceedings, 
the  possession  at  least,  and  perhaps  a  defeasible  title,  is  in  the  Cus- 
todian, and  as  an  administrative  matter  I  do  not  see  where  else  it  could 
be,  if  the  act  is  to  have  any  salutary  effect  in  the  way  of  rendering 
enemy  property  unavailable  for  the  purposes  of  the  enemy. 

That  a  citizen  or  friendly  alien  will,  by  such  an  enforced  surrender 
of  property  wrongly  determined  by  the  Custodian  to  be  enemy  in 
its  character,  be  subjected  to  inconvenience,  annoyance,  and  possi- 
ble expense,  goes  without  saying — ^the  justification  for  these  consid- 
erations must  be  the  purpose  intended  to  be  served.  They  are,  in 
the  final  analysis,  but  incidents  to  the  operation  of  a  protective  and 
preventive  measure  which  has  for  its  purpose  the  protection  of  the 
nation. 

The  situation  presented  by  this  case,  assuming  the  contention  of 
the  complainant  to  be  justified,  is  no  more  rigorous,  I  may  say  harsh, 
than  it  would  be  if  the  taxing  authorities; of  the  government  should  as- 
sess a  tax  against  the  complainant,  the  authority  for  which  assessment 
the  complainant  disputed.  The  collector,  for  instance,  of  internal  rev- 
enue, would  issue  a  warrant,  under  which  the  chattels  of  the  complain- 
ant would  be  distrained  and  pass  into  the  hands  of  the  collector,  and 
the  complainant,  however  just  its  claim  for  immunity  from  the  tax 
so  assessed  and  collected  might  be,  nevertheless,  in  order  to  Recover 
the  chattels  distrained,  would  be  forced  to  bring  suit  against  the 
collector,  and  thus  subject  itself  to  inconvenience,  annoyance,  and 
expense.  However,  by  decisions  too  numerous  to  cite  the  courts 
have  uniformly  held  that  the  revenues  of  the  government  are  too  im- 
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cuiisirucuuu  ui  iiic  iajl  gauicici  ui  uic  piuvibiuiis  ui  uic  suaiuic  un- 
der which  he  acts  is  determined.  The  insolvency  of  the  sovereign 
is  unthinkable.  Money  wrongly  collected  may  be  recovered,  and  as 
a  matter  of  policy  the  interests  of  the  government  in  such  matters 
take  precedence  over  the  rights  of  the  citizen.  If  this  be  true,  even 
in  times  of  peace,  it  certainly  should  be  true,  and  I  think  it  is,  in  time  of 
war,  when  the  subject-matter  is  property  asserted  by  a  responsible 
government  officer  to  be  that  of  an  enemy.  As  was  said  in  the  Legal 
Tender  Cases,  12  Wall.  457,  551  (20  L.  Ed.  287),  with  respect  to  the 
Fifth  Amendment  of  the  Constitution: 

"That  provision  has  always  been  understood  as  referring  only  to  a  direct 
ai)propriatlon,  and  not  to  consequential  Injuries  resulting  from  the  exerdse 
of  lawful  power.  It  has  never  been  supposed  to  have  any  bearing  upon,  or 
to  inhibit,  laws  that  Indirectly  work  harm  and  loss  to  individuals.  A  new 
tariff,  an  embargo,  a  draft,  or  a  war  may  inevitably  bring  upon  Individuals 
great  losses — ^may,  Indeed,  render  valuable  property  almost  valueless.  They 
may  destroy  the  worth  of  contracts.  But  whoever  supposed  that,  because  of 
this,  a  tariff  could  not  be  changed,  or  a  nonlntercourse  act  or  an  embargo  be 
enacted,  or  a  war  be  declared?" 

It  was  said  upon  the  argument  that  the  Custodian  now  holds  in 
property  or  money  determined  by  him  to  be  enemy  owned  upwards 
of  three-quarters  of  a  billion  dollars.  The  power  of  this  fund  in  the 
hands  of  enemies  might  be  stupendous,  so  far  as  its  ability  to  work 
injury  to  the  country  is  concerned.  Suppose  that,  upon  the  seizure 
of  this  vast  sum,  objections  had  been  interposed  by  citizens  or  friend- 
ly aliens  upon  the  ground  that  they  claimed  title  to  the  whole  or  part 
thereof.  •  It  seems  to  me  that  it  is  inconceivable  that  the  claimants 
of  such  property  should  during  the  trial  and  appeal  be  permitted  to 
remain  in  possession  of  the  funds  and  property. 

[8]  It  is  urged  upon  me  that  I  should  not  now  uphold  the  author- 
ity of  the  Custodian,  even  if  such  authority  exists,  to  have  the  pos- 
session of  the  fund,  owing  to  the  fact  that  an  armistice  with  the  en- 
emy has  been  signed  and  is  now  in  effect,  and  the  declaration  of  the 
President,  when  he  addressed  Congress  upon  November  11,  1918,  to 
the  affect  that  "the  war  thus  comes  to  an  end,"  indicates  that  the  ne- 
cessity of  the  legislative  enactment  is  past.  With  this  I  cannot  agree. 
At  this  moment  the  armed  forces  of  the  government  are  occupying 
the  territory  of  the  enemy;  they  are  there  not  as  friends,  but  as  an 
army  of  occupation,  to  enforce  and  make  secure  the  terms  of  the 
armistice  pending  the  negotiations  for  peace;  and  the  very  act  pro- 
vides that  "the  end  of  the  war,"  as  used  in  the  act,  "shall  be  deemed 
to  mean  the  date  of  proclamation  of  exchange  of  ratifications  of  the 
treaty  of  peace,  unless  the  President  shall,  by  proclamation,  declare 
a  prior  date,  in  which  case  the  date  so  proclaimed  shall  be  deemed  to 
be  'the  end  of  the  war'  within  the  meaning  of  this  act."  Such  proc- 
lamation has  not  been  made.  Until  it  shall  be  made,  or  until  Congress 
repeals  or  modifies  the  statute  in  question,  judicial  tribunals  will  ques- 
tion neither  the  authority  nor  the  necessity  of  the  act,  provided  it 
does  not  transgress  the  provisions  of  the  Constitution.    Political  pol- 


[7]  It  is  urged  upon  me  that  the  fund  being,  as  it  is  asserted  by  the 
complainant,  wholly  owned  by  it  to  the  exclusion  of  the  property  inter- 
ests of  all  other  persons,  the  complainant  is  not  and  cannot  be  a  person 
"claiming  any  interest,  right  or  title  in  any  money  or  other  property." 
In  other  words,  it  is  said  section  9  is  available  only  to  persons  who 
claim  in  the  property  seized  something  less  than  the  entire  title  there- 
to. With  this  contention  I  cannot  agree.  In  my  judgment  an  in- 
terest in  property  may  comprehend  the  entire  title  thereto  as  well  as 
something  less  than  the  entire  title.  If  a  man  owns  the  fee  simple 
of  certain  real  estate,  he  certainly  has  an  interest  in  it,  and  that  inter- 
est is  the  equivalent  of  his  title  "to"  the  property. 

I  have  already  gone  beyond  the  limits  of  propriety  in  the  length  of 
my  discussion  of  the  matters  here  involved,  and,  interesting  and  im- 
portant as  are  the  remaining  points  raised  by  the  able  arguments  and 
briefs  of  which  I  have  had  Sie  benefit,  I  must  bring  this  opinion  to  an 
end.  It  will  therefore  be  the  order  of  the  court  that  the  injunction 
heretofore  granted  herein  will  be  vacated,  and  the  bill  filed  herein  will 
be  dismissed  for  want  of  equity.  There  can  be  no  equity  in  the  com- 
plainant until  the  fund  in  question  has  passed  into  the  possession  of 
the  Custodian,  and  the  complainant  has  taken  the  jurisdictional  steps 
provided  in  section  9  of  the  act. 

Submit  order  in  accordance  with  the  foregoing  opinion. 


WATTS  et  aL  T.  ELY  REAL  ESTATE  INV.  CO. 

(District  Court,  D.  Arizona.     January  2,  1919.) 

No.  E-«5. 

1.  PrBuo  Lands  ^s>198 — Miexican  Grants — Constbdctiow  of  Treatt. 

The  provision  of  the  treaty  of  Guadalupe  Hidalgo  of  1848  (9  Stat.  9221 
relating  to  Spanish  and  Mexican  land  grants  did  not  operate  to  reserve 
any  lands  within  the  Gadsden  Purchase,  all  of  which  remained  subject  to 
disposal  by  Congress  until  claims  for  such  grants  were  presented,  located, 
and  approved. 

2.  PtTBLio   Lands   4=3220 — ^Decbek   of   Cotjbt  of  Pbivate   Land   Claims — 

Mattebs  Conclttdbd. 

Under  Act  March  3,  1801,  c.  639,  26  Stat  854,  creating  the  Court  of 
Private  Land  Claims,  a  decree  of  that  court  in  a  suit  between  the  United 
States  and  a  claimant  under  a  Mexican  grant  could  not  affect  the  Utle 
of  a  prior  grantee,  who  was  not  a  party  to  the  suit 
3.'  PcBt.ic  Lands  «=»223(3) — Conflicting  Gbants — Pbiobitt. 

A  grant  by  Congress  of  lands  in  New  Mexico,  to  be  selected  by  the 
grantee,  and  which  were  so  selected,  and  the  selection  approved  by  the 
Surveyor  General  and  confirmed  by  the  Land  DepartmMit,  cannot  be  dis- 
placed as  to  any  of  the  lands  by  a.  Mexican  grant,  claim  to  which  was  not 
made  until  long  afterward. 
4.  iJMiTATioN  OF  Actions  <©=»44(1) — ^Accbval  of  Bjoht  of  Action — ^Actios 
TO  Recoveb  Gbanted  Lands. 

Where  a  survey  of  a  large  grant  of  public  lands  was  necessary  to 
segregate   the  lands  granted,  limitation  does  not  begin  to  run  against 
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6.   DKEDS  «=»X14(1) — laARDB  CONVETED^SUFPICIENCT  OF  DERCBXPTION. 

Descriptlcm  in  deeds  held  sufficient  to  Include  land  In  controversy. 

In  Equity.  Suit  by  Cornelius  C.  Watts  and  Dabney  C.  T.  Davis, 
Jr.,  against  the  Ely  Real  Estate  Investment  Company.  Decree  for 
complainants. 

Kingan  &  Campbell,  of  Tuscon,  Ariz.,  for  plaintiffs. 
Selim  M.  Franklin,  of  Tuscon,  Ariz.,  for  def endaat. 

SAWTELLE,  District  Judge.  This  is  an  action  brought  by  Cor- 
nelius C.  Watts  and  Dabney  C.  T.  Davis,  Jr.,  against  the  Ely  Real  Es- 
tate Investment  Company,  to  quiet  title  to  a  tract  of  land  containing  ap- 
proximately 2,000  acres,  located  in  Santa  Cruz  county,  Ariz.  Plain- 
tiffs are"  citizens  of  the  state  of  West  Virginia,  and  the  defendant  is 
a  corporation  organized  and  existing  under  the  laws  of  the  state  of  Mis- 
souri. 

The  bill  alleges  that  by  an  Act  of  Congress  of  June  21,  1860  (12  Stat. 
71,  c.  167)  authority  was  given  the  heirs  of  Luis  Maria  Baca  to  se- 
lect approximately  500,000  acres  of  vacant  land,  not  mineral,  in  the 
then  territory  of  New  Mexico,  to  be  located  by  them  in  square  bodies 
not  exceeding  five  in  number;  that — 

"on  June  17,  186S,  pursuant  to  the  provisions  of  said  act,  the  said  heirs  se- 
lected and  located  as  the  third  of  said  bodies  a  tract  of  land,  then  situated  in 
the  said  territory  of  New  Mexico,  and  now  in  the  county  of  Santa  Cruz, 
state  of  Arizona,  described  aa  follows,  to  wit :  'Conunendng  at  a  point  one 
mile  and  a  half  from  the  base  of  the  Salero  Mountain  in  a  direction  north  45 
degrees  east  of  the  highest  point  of  said  mountain,  running  thence  from 
said  beginning  point  west  12  miles,  36  chains,  and  44  links;  thence  south  12 
miles,  36  chnins,  and  44  Unks;  thence  eiast  12  miles,  36  chains,  and 
44  links ;  and  thence  north  12  miles,  36  chains,  and  44  links,  to  the  place  of 
beginning.'  On  April  9,  18G4,  said  selection  and  location  w^e  ai^roved  by 
the  Commissioner  of  the  General  Land  Office,  and  a  survey  ordered,  which 
survey  was  thereafter  made,  approved,  and  filed  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office,  and  in  the  offices  of  the  register  and  re- 
ceiver of  the  land  office  in  Arizona.  The  plaintiffs,  by  mesne  conveyances, 
acquired  the  title  in  fee  simple  to  the  whole  of  tlie  south  half  of  said  land, 
and  became  and  are  now  the  owners  thereof  in  fee  simple,  and  entitled  to  the 
IKJSsesslon  thereof." 

The  defendant,  makes  some  claim,  adverse  to  the  plaintiffs  to  said 
land  or  some  part  thereof.    • 

The  defendant  filed  its  answer,  alleging  therein,  amongst  other 
things,  that  the  defendant — 

"Is  the  owner  in  fee  simple  of  all  that  certain  tract  and  parcel  of  land  situate 
in  the  county  of  Santa  Cruz,  state  of  Arizona,  known  and  called  the  Rancho 
.San  Jose  de  Sonoita,  being  a  confirmed  Mexican  land  grant,  •  •  •  a 
portion  of  which  grant  is  within  the  limits  of  the  tract  of  land  mentioned, 
described,  and  claimed  by  plaintiffs  in  their  bill  of  complaint,  the  said  portion 
of  said  Mexican  grant,  so  included  within  the  limits  of  the  said  lands  daimed 
by  plaintiffs  and  described  in  their  bill  of  complaint,  being  described  and 
platted  in  that  certain  survey  wtiich  plaintiffs  allege  was  made  of  the  said 
tract  described  in  the  complaint,  and  approved,  and  filed  in  the  office  of  the 
Commissioner  of  the  General  Land  Office  and  in  the  office  of  the  register 
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and  receiver  of  the  land  office  in  Arizona ;  that  this  defendant  does  not  bsTs 
or  make  and  never  has  bad  or  made,  any  daim  adversely  to  tbe  pUintills 
to  the  lands  described  in  the  complaint  herein,  except  that  part  or  portioo 
thereof  which  is  within  the  limits  and  a  part  of  the  said  Rancho  San  Jose 
de  Sonolta  aforesaid ;  '  •  •  •  that  defendant  does  claim  to  be  the  owner  in 
fee,  and  arers  that  it  is  the  owner  in  fee  simple,  and  does  <daim  adversely  to 
plaintiffs,  all  that  part  or  portion  of  tbe  tract  of  land  described  In  plaintiffs' 
complaint,  which  Is  within  the  limits  and  boundaries  of  the  confirmed  Mexlcsn 
land  grant  aforesaid,  and  does  allege  that  plaintiffs  have  not,  nor  has  either 
of  them,  any  right,  title,  or  interest  in  or  to  any  part  thereof.  I>efeDdant 
further  avers  that  the  plaintiffs,  and  eadi  of  them,  are  barred  and  estoKKd 
to  litigate  the  matters  and  things  set  forth  and  complained  of  in  ttadr  said 
bill  of  complaint,  in  so  far  as  the  same  affects  the  title  of  this  defendant  in 
and  to  that  p<»tlon  of  the  lands  described  in  said  complaint,  which  are  witb- 
in  the  limits  and  boundaries,  and  are  a  part  of  the  said  itMn**!!"  San  Jose  de 
Sonolta,  the  confirmed  Mexican  grant  aforesaid." 

The  defendant  further  alleges,  in  substance:  That  during  the  year 
1892  the  United  States  of  America  did  file  in  the  United  States  Court 
of  Private  Land  Claims  its  bill  against  Santiago  Ainsa,  as  adminis- 
trator of  the  estate  of  Frank  Ely,  deceased,  and  others,  as  defendants, 
wherein  the  United  States,  by  its  attorney,  alleged,  amongst  other 
things,  that  the  said  Ainsa,  as  such  administrator,  claimed  to  be  the 
owner  through  mesne  conveyances  to  that  certain  tract  of  land  situate 
in  the  then  territory  of  Arizona,  known  and  called  the  "Rancho  San 
Jose  Sonoita"  by  virtue  of  a  grant  made  by  the  officers  of  the  republic 
of  Mexico,  when  said  lands  were  a  part  of  said  republic,  and  after- 
wards ceded  to  the  United  States  by  what  was  known  as  the  "Gadsden 
Purchase" ;  that  said  grant  was  void — and  did  pray  for  a  decree  of 
said  court  that  the  title  to  said  grant  be  adjudicated  and  further  be 
decreed  to  be  invalid  and  void.  That  said  Ainsa,  as  such  administra- 
tor, did  file  his  answer  to  the  said  bill,  wherein,  amongst  other  thinp, 
he  did  aver  that  as  such  administrator  he  was  the  owner  in  fee  of  die 
said  tract  of  land  known  as  the  San  Jose  de  Sonoita  grant,  and  that 
he  deraigned  his  title  from  the  grantees  of  the  republic  of  Mexico,  and 
that  the  said  republic  of  Mexico  did  on  or  about  May  15,  1825,  sell 
and  grant  the  said  tract  of  land  to  one  Leon  Herreras ;  that  the  title 
or  grant  was  ,a  complete  and  perfect  title  and  grant — and  did  pray  for 
a  decree  of  said  court  adjudging  his  title  to  the  said  lands  to  be  a  com- 
plete and  perfect  title  in  fee,  and  that  he  be  adjudged  to  be  the  owner 
thereof.  That  on  August  6,  1902,  the  said  Cotirt-of  Private  Land 
Claims  rendered  its  judgment  and  decree  in  favor  of  the  said  Ainsa, 
as  administrator  as  aforesaid,  and  against  the  United  States  of  Amer- 
ica, wherein  said  court  did  adjudge  and  decree  that  the  said  grant, 
called  "Rancho  San  Jose  de  Sonoita,"  and  in  said  decree  described, 
constituted  a  valid  title,  and  that  the  said  title  was  perfect  and  com- 
plete at  the  date  of  the  acquisition  of  the  territory  by  the  United  States, 
and  did  further  decree  the  confirmation  of  the  tide  to  said  grant  to 
the  said  Herreras,  and  his  heirs,  successors  and  assigns.  That  the 
said  judgment  and  decree  at  all  times  since  has  been,  and  now  is,  in 
full  force  and  effect.  That  the  said  plaintiffs  herein  deraigned  their 
title  from  the  United  States  of  America,  and  therefore  are  barred  and 
forever  estopped,  by  the  said  judgment  and  decree  of  the  said  Cotirt 
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of  Private  Land  Claims  aforesaid,  from  claiming  any  of  the  lands 
within  the  limits  of  said  San  Jose  de  Sonoita  grant  to  be,  or  to  have 
been,  the  lands  of  the  United  States,  or  to  be,  or  to  have  been,  sub- 
ject to  sale,  gift,  or  disposal  by  the  United  States.  That  for  more 
than  ten  years  prior  to  the  commencement  of  this  action  defendant 
and  its  grantors  were,  and  the  defendant  now  is,  in  the  peaceable  and 
adverse  possession  of  all  of  the  said  confirmed  Mexican  land  grant 
aforesaid,  cultivating  and  using  the  same  and  paying  taxes  thereon, 
and  claiming  title  under  deeds  duly  recorded.  That  plaintiffs'  cause 
of  action  against  the  defendant  as  to  all  of  the  lands  within  the  limits 
of  said  confirmed  Mexican  land  grant  aforesaid,  which  are  within  the 
limits  of  the  tract  of  land  claimed  by  plaintiffs,  and  described  in  their 
bill  of  complaint,  is  barred  by  the  provisions  of  sections  695,  696,  697, 
and  698  of  the  Revised  Statutes  of  Arizona  of  1913. 

The  lands  embraced  within  the  Baca  grant  have  been  the  source  of 
much  litigation,  and  numerous  controversies  involving  the  title  thereto 
have  occupied  the  attention  of  the  courts  and  the  Land  Department 
since  Congress  passed  the  Act  of  June  21,  1860,  authorizing  the  Bsjca 
heirs  to  select,  instead  of  the  land  claimed  by  them,  upon  which  was 
situated  the  town  of  Las  Vegas,  New  Mexico,  an  equal  quantity  of 
vacant  land  in  the  then  territory  of  New  Mexico.  The  history  of  this 
grant  has  become  a  part  of  the  history  of  Arizona,  and  the  reported 
cases,  including  the  cases  of  Ely's  Administrator  v.  United  States, 
171  U.  S.  220,  18  Sup.  CL  840,  43  L.  Ed.  142,  Faxon  v.  United  States, 
171  U.  S.  244,  18  Sup.  Ct.  849,  43  L.  Ed.  151,  Lane  v.  Watts,  234  U. 
S.  539,  34  Sup.  Ct.  965,  58  L.  Ed.  1440,  and  Wise  v.  Watts  and  Davis, 
239  Fed.  207,  152  C.  C.  A.  195,  furnish  interesting  reading. 

Five  questions  are  presented  by  the  record  in  this  case : 

First.  Whether  the  judgment  of  the  Court  of  Private  Land  Claims, 
in  the  case  of  United  States  v.  Ainsa,  Administrator,  is  res  adjudicata 
as  between  the  United  States  and  plaintiffs,  its  grantees,  on  the  one 
hand,  and  Ainsa,  administrator,  and  defendant,  his  grantee,  on  the 
other  hand,  and  whether  plaintiffs  are  estopped  by  said  judgment  from 
litigating  the  question  of  title  to  that  portion  of  said  tract  of  land  lo- 
cated within  said  Sonoita  grant. 

Second.  Whether  the  lands  selected  by  the  Baca  heirs  were,  at  the 
time  of  selection,  vacant  lands  of  the  United  States,  or  whether  that 
portion  thereof  within  the  limits  of  the  said  Sonoita  grant  was  private 
property. 

Third.  Whether  the  Contzen  survey  and  field  notes  show  upon  their 
face  that  the  lands  within  the  limits  of  said  Sonoita  grant,  as  confirm- 
ed, are  excluded  from  the  limits  of  the  lands  described  in  the  com- 
plaint herein. 

Fourth.  Whether  plaintiffs'  cause  of  action  against  defendant  is 
barred  by  the  statute  of  limitations. 

Fifth.  Whether  plaintiffs  have  title  to,  or  interest  in,  any  of  the 
lands  described  in. the  complaint  herein. 

[1]  1.  It  is  my  opinion  that  the  judgment  of  the  Court  of  Private 
Land  Claims  in  the  case  of  United  States  v.  Ainsa,  Administrator,  is 
not  res  adjudicata  as  between  plaintiffs  and  defendant,  and  that  plain- 
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in  the  Court  of  Private  Land  Claims,  neither  the  United  States  nor 
the  said  Ainsa,  administrator,  or  his  grantee,  had  any  title  or  valid 
claim  to  the  said  lands. 

The  San  Jose  de  Sonoita  grant  was  made  by  the  Mexican  govern- 
ment to  one  Leon  Herreras  in  the  year  1824,  and  is  within  the  limits 
of  the  Gadsden  Purchase,  which  was  acquired  by  the  United  States 
under  the  terms  of  the  treaty  of  Guadalupe  Hidalgo  of  1848.  The 
defendant  herein  deraigns  title  under  said  Herreras  and  the  Mexican 
government.  It  is  claimed  that  under  the  terms  of  said  treaty  and 
Sie  provisions  of  the  act  of  July  22,  1854,  the  lands  embraced  within 
said  Sonoita  grant  were  reserved  from  entry  and  sale.  In  the  case 
of  Lockhart  v.  Johnson,  181  U.  S.  516,  21  Sup.  Ct.  665,  45  L.  Ed.  979, 
the  Supreme  Court  said  that  the  mere  fact  of  a  claimed  Mexican  grant 
did  not  reserve  the  lands  covered  by  it. 

"It  was  only  after  their  presentation  to  the  Surveyor  Graieral  of  New 
Me;cico  for  his  report  thereon  that  the  lands  were  reserved  "until  the  final 
action  of  Congress.'  There  was  no  reservation  except  by  this  statute  and  It 
related  only  to  lands  covered  by  a  claim  presented  to  the  Surveyor  General. 
There  is  no  lang^oa^e  In  the  treaties  which  implies  a  reservation."  liane  t. 
Watts,  235  D.  S.  22,  35  Sup.  Ct.  5,  69  L.  Ed.  104. 

There  being  no  language  in  the  treaty  which  implied  a' reservation. 
Congress  had  the  right  to  dispose  of  the  lands  as  it  saw  fit,  and  in  my 
opinion  the  Act  of  June  21,  1860,  "effected  a  repeal  pro  tanto  of  the 
reservation  of  the  act  of  1854."  In  pursuance  of  the  Act  of  June  21, 
1860,  the  Baca  heirs,  on  the  17th  day  of  June,  1863,  selected  a  tract 
of  land  containing  100,000  acres,  of  which  the  Sonoita  grant  is  a  part. 

"A  petition  for  confirmation  of  the  San  Jose  de  Sonoita  grant  was  not  pre- 
sented to  the  Surveyor  General  until  December,  1879.  It  will  be  seen,  there- 
fore, that  there  was  no  disclosure  of  these  claims  until  after  the  selection  of 
the  Baca  grant  and  its  location  by  the  Land  Department,  the  consummation  of 
which  was  accomplished  by  the  approval  of  the  location  April  9,  IS64." 
Lane  v.  Watts,  supra. 

"l%e  title  having  passed  by  the  location  of  the  grant  and  the  approval  of 
It,  the  title  could  not  be  subsequently  divested  by  the  officers  of  the  Land  De- 
partment."   Wise  V.  Watts  and  Davis,  239  Fed.  207,  212,  152  C.  a  A.  195,  200. 

Neither  could  the  title  be  divested  by  the  proceeding  in  the  Court 
of  Private  Land  Claims,  to  which  proceedings  the  owners  of  the  lands 
were  not  made  parties. 

'•The  title  to  the  lands  involved  passed  to  the  heirs  of  Baca  by  the  location 
of  the  float  and  its  approval  by  the  offlcers  of  the  Land  Department  and  order 
for  survey  in  ISfti,  in  pursuance  of  the  Act  of  June  21, 1860."  Lane  v.  Watts, 
supra. 

[2]  A  careful  examination  of  the  Act  of  March  3,  1891,  c.  539,  26 
Stat.  854,  creating  the  Court  of  Private  Land  Claims,  discloses  that 
that  court  was  authorized  to  determine  the  validity  of  titles  and  the 
right  of  claimants  to  lands  which  had  not  theretofore  been  sold  or 
granted  by  the  United  States  to  other  persons;  and  the  title  to  the 
lands  in  controversy  having,  as  we  have  seen,  passed  to  the  heirs  of 
Baca  on  April  9,  1864,  the  judgment  of  that  court  could  not  eflfect  or 


invalidate  the  same.    Said  Act  of  March  3,  1891,  contains  the  follow- 
ing provisions: 

Section  13,  snbd.  6:  "No  oonflrmatlon  of  or  decree  concerning  any  claim 
under  this  act  shall  in  any  manner  operate  or  hare  effect  against  the  United 
States  otherwise  than  as  a  release  by  the  United  States  of  Its  right  and  title 
to  the  land  confirmed,  nor  shall  it  operate  to  make  the  United  States  in  any 
manner  liable  In  respect  of  any  such  grants,  claims,  or  lands,  or  their  disposi- 
tion, otherwise  tiian  aa  is  in  this  act  provided." 

Section  8:  "That  any  person  or  corporation  claiming  lands  in  any  of  the 
states  or  territories  mentioned  in  this  act  under  a  title  derived  from  the 
Spanish  or  Mexican  gDvernment  that  was  complete,  and  perfect  at  the  date 
when  the  United  States  acquired  sovereignty  therein,  shall  have  the  right 
(but  shall  not  be  bound)  to  apply  to  said  court  in  the  manner  In  this  act  pro- 
vided for  other  cases  for  oonflrmatlon  of  such  title ;  and  on  such  application 
said  court  shall  proceed  to  hear,  try  and  determine  the  validity  of  the  same 
and  the  right  of  the  claimant  thereto,  its  extent,  location  and  boundaries,  in 
the  sam'e  manner  and  with  the  same  powers  as  In  other  cases  In  this  act  men- 
tioned. 

"If  in  any  such  case,  a  title  so  claimed  to  be  perfect  shall  be'  established 
and  confirmed,  such  confirmation  shall  be  for  so  much  land  only  as  such  per- 
fect title  shall  be  found  to  cover,  always  excepting  any  part  of  such  land 
that  shall  Iiave  been  disposed  of  by  the  United  States,  and  always  subject  to 
and  not  to  affect  any  conflicting  private  interest,  rights  or  claims  held  or 
claimed  adversely  to  any  such  claim  or. title,  or  adversely  to  the  holder  of 
any  such  claim  or  title.  And  no  confirmation  of  claims  or  titles  in  tills  sec- 
tion mentioned  shall  have  any  diect  other  or  further  than  as  a  release  of  all 
claim  of  title  by  the  United  States;  and  no  private  right  of  any  person  as 
between  himself  and  other  claimants  or  persons,  in  respect  of  any  such  lands, 
shall  be  in  any  manner  affected  thereby." 

Section  14:  "That  i£  in  any  case  it  shall  ai>pear  that  the  lands  or  any  i>art 
thereof  decreed  to  any  claimant  under  the  provisions  of  this  act  shall  have 
been  sold  or  granted  by  the  United  States  to  any  other  person,  such  title 
from  the  United  States  to  such  other  person  shall  remain  valid,  notwith- 
standing such  decree,  and  upon  proof  being  made  to  the  satisfaction  of  said 
court  of  such  sale  or  grant,  and  the  value  of  the  lands  so  sold  or  granted,  such 
court  shall  render  judgment  in  favor  of  such  claimant  against  the  United 
States  for  the  reasoaable  value  of  said  lands  so  sold  or  granted,  exduMve  of 
betterments,  not  exceeding  one  dollar  and  twenty-five  cents  per  acre  for  such 
lands ;  and  such  Judgment,  when  found,  shall  be  a  charge  on  the  Treasury  of 
the  United  States.    •    •    ••• 

[3]  2,  3.  As  above  stated,  no  claim  was  presented  to  the  Sonoita 
grant  until  1879,  and  when  Congress  passed  the  Act  of  June  21,  1860, 
authorizing  the  Baca  heirs  to  make  selection  of  certain  lands,  it  had  a 
right  to  assume,  as  did  also  the  Baca  heirs  when  they  located  the  same, 
and  the  Surveyor  General  when  he  reported  said  location,  and  the 
Commissioner  of  the  General  I^and  Office  when  he  approved  the  same 
on  April  9,  1864,  that  the  lands  were  vacant  lands  of  the  United  States 
and  subject  to  selection  and  location  under  said  Act  of  June  21,  1860. 
It  was  made  the  duty  of  the  Surveyor  General  of  New  Mexico  to  pass 
upon  the  character  of  the  lands  and  to  determine  whether  they  were 
vacant  and  nonmineral.  He  did  determine  that  these  lands  were  vacant 
and  nonmineral,  and  his  report  was  adopted  by  the  Commissioner  of 
the  General  Land  Office  on  April  9,  1864,  at  which  thne,  as  we  have 
seen,  the  title  passed.  This  finding  of  the  Surveyor  General  and  of 
the  Land  Department  was  and  is  conclusive.  Lane  v.  Watts,  234  U. 
S.  525,  540,  34  Sup.  Ct  965,  58  L.  Ed.  1440. 
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The  Act  of  1860  authorized  the  Baca  heirs  to  locate  a  certain  quan- 
tity of  land  "in  square  bodies."  It  was  so  located,  and  the  surveyor, 
upon  locating  the  initial  or  starting  point,  evidently  encountered  little 
difficulty  in  fixing  the  exterior  boundaries  of  the  lands  so  selected  and 
located.  Having  located  the  initial  point,  it  was  incumbent  upon  such 
surveyor  to  survey  the  outboundaries  thereof  in  accordance  with  the 
description  contained  in  the  location  of  1863. 

I  attach  no  importance  whatever  to  the  action  of  Mr.  Contzen,  the 
engineer  who  made  the  survey,  in  indicating  on  his  map  and  survey 
of  Baca  float  No.  3  the  location  of  the  two  Mexican  grants,  Ttunaca- 
cori  and  Calabazas,  and  San  Jose  de  Sonoita.  It  is  true  that  he  was 
instructed  by  the  Land  Department  to  survey  these  two  grants,  but 
such  instructions  on  the  part  of  the  Land  Department  were  without 
authority  of  law,  and  could  not  affect  or  invalidate  the  titl?  which 
became  vested  in  the  Baca  heirs  in  1864.  Besides,  in  the  case  of  Faxon 
V.  United  States,  171  U.  S.  244,  18  Sup.  Ct.  849,  43  L.  Ed.  151,  the 
Tumacacori  and  Calabazas  claim  was,  by  the  Supreme  Court,  held  to 
be  void,  and  the  claim  of  the  San  Jose  de  Sonoita  grant  was  never 
presented  to  the  Land  Department  until  long  after  the  tide  to  the 
lands  embraced  therein  became  vested  in  the  Baca  heirs. 

[4]  4.  A  further  defense  asserted  is  that  of  the  statute  of  limita- 
tions. A  complete  answer  to  this  contention  is  that  a  survey  was 
necessary  to  segregate  the  lands  from  the  public  domain ;  that  this 
survey  was  not  made  until  1905,  and  not  filed  in  and  approved  by  the 
Land  Department  until  December,  1914;  therefore  the  statute  of  limi- 
tations did  not  commence  to  run  until  the  latter  date. 

[5]  5.  The  last  point  made  in  the  case  is,  to  quote  counsel,  as  fol- 
lows: 

"That  the  plaintlffa  are  not  the  owners  of  the  land  In  controveny,  and  tliat 
Is  based  upon  the  fact  that  the  deed  to  Robinson,  nor  Che  deeds  from  Bntrfoson 
on  down,  do  not  convey,  either  to  these  plaintiffs,  or  to  their  grantors,  tbe 
land  In  controversy." 

This  raises  the  question  as  to  the  sufficiency  of  the  description  of 
the  lands  contained  in  each  of  the  several  deeds,  above  referred  to,  to 
convey  the  title  to  the  lands  set  forth  in  the  complaint  herein.  A  simi- 
lar objection  was  made  to  said  deeds  in  the  case  of  Watts  and  Davis 
V.  Wise  et  al.  It  was  there  contended  that  said  deeds  did  not  convey 
the  lands  described  in  the  1863  location,  but  conveyed  other  and  dif- 
ferent lands.  This  court  held  that  said  deeds  described  and  conveyed 
the  1863  location.  This  ruling  was  assigned  as  error  on  appeal  to  the 
Circuit  Court  of  Appeals,  and  was  by  that  court  approved  and  affim- 
ed ;  that  court  holding  that  the  false  description  of  1866  should  be  re- 
jected and  effect  given  to  the  true  description  of  1863. 

I  think  the  deeds  admitted  in  evidence  herein  convey  the  specific 
land  here  involved.  A  decree  will  be  entered  in  accordance  with  the 
foregoing. 
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UNITB5D  STATES  v.  OOIXXNS. 
(District  Court,  W,  D.  Louisiana,  Shieveport  Division.    January  20,  1919.) 

Mo.  2524. 

1.  IWTOXICATINQ  TjIQTTOBS  «=9l38 — Rked  Amkndmksi^— "Oh." 

Beed  amendment  to  postal  appropriation  made  by  Act  March  3,  1917 
(Comp.  St  1918,  S  8739a),  making  It  offense  to  order,  purchase,  or  cause 
Intoxicating  liquors  to  be  transported  In  Interstate  commerce  Into  any 
state  whose  laws  prohibit  their  manufacture  or  sale,  applies  If  either 
manufacture  or  sale  Is  prohibited;  conjunctive  construction  of  "oi"  not 
bMng  permisslbla 

[£jd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Or.] 

2.  CouBTs  9=>366(27) — ^Foixowins  State  Decisions — Bxed  Aicenomknt. 

Transportation  of  intoxicating  Uquors  Into  Texas,  which  has  prohibited 
their  manufacture  for  beverage  purposes,  is  violation  of  Beed  amendment 
of  postal  appropriation  made  bs  Act  March  3,  1917  (Comp.  St.  1918,  J- 
8739a),  though  there  is  some  ground  to  believe  court  of  last  resort  in 
Texas  will  hold  state  prohibitory  law  unconstitutional,  as  the  federal* 
court  will  not  anticipate  and  be  guided  by  what  the  state  court  might 
thereafter  hold. 

3.  IirrosiCATiNa  Liquors  9=»i38 — Bxkd  AMssoitExn — ^Nkcbssitt  vob  State- 

Wide  PBOHiBrroET  Act. 

Condition  of  Beed  amendment  to  postal  appropriation  made  by  Act 
March  8,  1917  (Comp.  St  1918,  §  8739a),  prohibiting  transportation  of 
Intoxicating  liquors  in  Interstate  commerce  into  any  state  whose  laws, 
prohibit  manufacture  or  sale,  Is  that  state  shall  have  prohibited  manu- 
facture or  sale  within  entire  territory,  not  merely  in  parts  under  local 
option. 

4.  Intoxicating  Liquobs  «=»138 — ^Besd  Amendment— Teawspobtation  "into" 

Dky  State. 

Beed  amendment  to  postal  appropriation  made  by  Act  March  3,  1917 
(Comp.  St.  1918,  §  8739a),  is  not  violated  unless  there  is  actual  trans- 
portation of  intoxicating  Uquors  from  point  without  to  point  within 
state,  which  has  prohibited  their  manufacture  or  sale;  "into,"  as  used, 
conveying  idea  of  entrance,  passage,  or  motion. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Into.] 

Gould  Collins  was  charged  with  violation  of  the  Reed  amendment, 
and  he  moves  to  quash  the  indictment.    Demurrer  sustained. 

Joseph  Moore,  U.  S.  Atty.,  and  J.  H.  Jackson,  Asst.  U.  S.  Atty., 
both  of  Shreveport,  La. 

J.  S.  Atkinson  and  J.  M.  Grimmet,  both  of  Shreveport,  La.,  for  de- 
fendant. 

JACK,  District  Judge.  The  defendant  in  count  1  of  the  indictment 
stands  charged  with  violation  of  that  part  of  the  postal  appropria- 
tion act  of  March  3,  1917  (39  Stat.  1069,  c.  162  [Comp.  St  1918,  § 
8739a]),  known  as  the  "Reed  Amendment,"  which  is  as  follows: 

"Whoever  shall  order,  purchase,  or  cause  Intoxicating  liquors  to  be  trans- 
I>orted  in  Interstate  commerce,  except  for  scientific,  sacramental,  medicinal, 
and  mechanical  purposes,  into  any  state  or  territory,  the  laws  of  which  state 
or  territory  prohibit  the  manufacture  or  sale  therein  of  intoxicating  liquors 
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for  bfeTerage  purposes,  shall  be  punished  as  aforesaid:  Provided,  that  nothing 
herein  shall  authorize  the  dilpment  of  liquor  Into  any  state  contrary  to  ttie 
laws  of  such  state" 

— in  that  he  did,  in  the  parish  of  Caddo, 

"unlawfully,  knowingly  and  willfully,  and  with  Intent  to  transport  Uie  Intox- 
icating liquors  hereinafter  described,  from  the  said  parish  of  Caddo,  state  of 
lonlslana,  to  Texarkana,  in  the  state  of  Texas,  the  said  state  then  and  there 
being  a  state  wherein  the  manufacture  of  intoxicating  liquors  for  beverage  pur- 
poses was  prohibited  by  law,  order,  parchase,  and  cause  to  be  transportal  in 
interstate  commerce,  a  certain  shipment  of  intoxicating  liquor,  to  wit,  ten 
cases  of  whisky ;  that  Is  to  say,  did  order,  purchase,  and  cause  the  said  in- 
toxicating liquor  to  be  transported  in  interstate  commerce,  from  the  city  «Jt 
Monroe,  I»uislana,  and  into  the  perish  of  Oaddo,  Louisiana,  and  with  said 
state  of  Texas  as  the  destination  of  said  transportation,  by  transporting  the 
same  in  an  automobile  from  the  said  dty  of  Monroe,  Liouisiana,  to  tlie  parish 
of  Caddo,  and  which  said  intoxicating  liquor  was  not  then  and  there  being 
transported  for  sacramental,  scientific,  medicinal,  or  mechanical  purposes, 
contrary  to  the  form  of  the  statute,"  etc. 

In  count  2  of  the  indictment  the  same  offense  at  the  same  time  and 
place  is  charged,  the  only  difference  being  that  in  this  count  the  in- 
tended destination  of  the  liquors  transported  was  the  county  of  Bowie, 
which  county  was  a  county  wherein,  under  the  local  option  law  of 
Texas,  the  sale  of  intoxicating  liquors  was  prohibited. 

The  second  count  is  based  on  the  assumption  that,  even  though  the 
state  of  Texas  has  not  legally  adopted  state-wide  prohibition,  the 
Reed  amendment  is  applicable  to  an  interstate  shipment  of  intoxicat- 
ing liquors  into  a  "dry"  county  of  that  state. 

The  defendant  has  moved  to  quash  the  indictment.  It  is  contended 
that  the  Reed  amendment  is  applicable  only  to  those  states  where  both 
the  sale  and  the  manufacture  of  intoxicating  liquors  is  prohibited 
throughout  the  state,  and  that  under  a  recent  decision  of  the  Texas 
Court  of  Criminal  Appeals  (Ex  parte  Myer,  207  S.  W.  100,  not  yet 
officially  reported),  that  section  of  the  state-wide  prohibition  law  of 
Texas  prohibiting  the  sale  of  intoxicating  liquors  has  been  declared 
unconstitutional.  The  section  prohibiting  the  manufacture  of  such 
liquors  was  not  at  issue  and  so  was  not  passed  on. 

[11  As  will  be  noted  by  reference  to  the  Reed  amendment  pre- 
viously quoted,  it  is  applicable  to  any  state  the  laws  of  which  prohibit 
"the  manufacture  or  sale  therein  of  intoxicating  liquors  for  beverage 
purposes."  Thus  it  is  sufficient  if  either  the  manufacture  or  the  sale 
is  prohibited.  The  attention  of  the  court  is  called  to  a  line  of  deci- 
sions in  which  the  disjunctive  "or"  is  sometimes  construed  as  "and," 
but  I  do  not  think  such  a  construction  applicable  in  this  case.  Con- 
gress had  the  authority  to  prohibit  the  shipment  of  intoxicating  liq- 
uors into  states  which  prohibit  the  manufacture  of  liquors,  or  which 
prohibit  the  sale  of  liquors,  either  one  or  the  other,  or  both,  and  there 
is  no  good  reason  to  conclude  that  Congress  did  not  intend  exactly 
what  it  said. 

It  is  further  argued,  however,  that  under  the  recent  Texas  statute, 
not  only  is  the  manufacture  and  sale  of  intoxicating  liquors  prohibited, 
but  likewise  their  importation  from  another  state,  and  that  if  the  Leg- 
islature of  Texas,  as  held  by  the  Court  of  Criminal  Appeals  of  that 
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the  state  and  their  importation  from  without  the  state,  as  this  would 
necessarily  make  the  sale  impossible  after  the  limited  supply  on  hand 
was  exhausted;  consequently,  that  while  the  Court  of  Criminal  Ap- 
peals had  before  it  only  the  question  of  the  sale  of  intoxicating  liq- 
uors, it  would  necessarily  follow  that  the  remainder  of  the  law  was 
likewise  unconstitutional  and  that  that  court,  to  be  consistent,  would 
have  to  so  hold  whenever  the  question  was  brought  up. 

[2]  While  this  court  will  accept  the  ruling  of  the  highest  state 
court  of  criminal  jurisdiction  as  to  the  constitutionality  of  a  statute 
of  that  state,  even  though  it  may  itself  entertain  a  contrary  view,  it 
will  not  anticipate  and  be  guided  by  what  that  court  might  hereafter 
hold.  The  state  law,  as  it  now  stands,  prohibits  the  manufacture  of 
intoxicating  liquors  in  Texas  for  beverage  purposes,  and  thus  brings 
transportation  of  such  liquors  within  the  Reed  amendment.  In  the 
recent  case  of  United  States  v.  Dan  Hill,  248  U.  S.  420,  39  Sup. 

Ct.  143,  63  L.  Ed. ,  the  Supreme  Court  of  the  United  States  held 

the  Reed  amendment  applicable  to  liquors  intended  for  personal  use, 
although  under  the  state  law  they  might  be  shipped  in.  Thus  the 
purpose  of  the  Reed  amendment  is  not  merely  to  assist  the  various 
states  in  enforcing  prohibition  to  the  limited  extent  provided  by  their 
statutes.  It  is  a  law  unto  itself;  passed  under  the  authority  of  Con- 
gress to  regulate  interstate  commerce,  and  its  applicability  to  intoxi- 
cating liquors  shipped  into  a  state  for  beverage  purposes  is  condition- 
ed only  on  that  state's  having  prohibited  the  manufacture  or  having 
prohibited  the  sale  of  such  liquors  for  beverage  purposes. 

[3]  This  condition,  however,  that  the  state  shall  have  prohibited  the 
manufacture  or  sale  of  liquors  clearly  means  such  prohibition  within 
the  entire  state.  This  is  made  plain  by  the  provision  in  the  act  imme- 
diately preceding  the  Reed  amendment  which  forbids  the  mailing  of 
any  letter  or  newspaper  containing  advertisements  of  intoxicating 
liquors  addressed  to — 

"any  place  or  point  in  any  state  or  territory  of  tbe  United  States,  at  which  it 
Is,  by  the  law  tn  force  In  the  state  or  territory  at  that  time,  unlawful  to 
advertise  or  solicit  orders  for  said  liquors." 

Congress  was  careful  to  make  this  inhibition  applicable,  not  only 
to  advertisements  mailed  to  any  point  in  a  state  in  which  state-wide 
prohibition  prevails,  but  also  to  such  advertisements  mailed  to  any 
point  in  the  state  at  which  point  the  sale  of  such  liquors  is  prohibit- 
ed. If  in  the  Reed  amendment,  immediately  following,  it  had  been 
intended  to  make  it  likewise  applicable  to  "dry"  sections  of  a  "wet" 
state,  it  would,  as  in  the  preceding  section,  have  been  so  specifically 
provided.  In  the  case  of  McAdams  v.  Wells  Fargo  Express  Co.  (D. 
C.)  249  Fed.  175,  cited  by  counsel  as  holding  the  contrary,  the  sole 
issue  presented  appears  to  have  been  whether  the  act  was  applicable 
to  liquors  shipped  for  personal  use  and  not  for  sale.  No  contention 
was  made,  as  in  the  case  at  bar,  that  the  Reed  amendment  did  not 
apply  to  intoxicating  liquors  shipped  into  prohibition  territory  of  a 
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local  option  state.  In  the  case  of  State  ex  rd.  Brewing  Co.  v,  Quincy, 
etc..  Railway  Co.  (Mo.  App.)  204  S.  W.  584,  the  expressions  of  the 
court  relative  to  the  Reed  amendment  were  obiter  dicta. 

[4]  While  the  indictment,  following  the  language  of  the  statute, 
charges  that  the  defendant  ordered,  purchased,  and  caused  to  be  trans- 
ported the  liquor  in  question,  the  closing  part  of  the  indictment  par- 
ticularly describing  the  offense  restricts  it  to  the  charge  that  defend- 
ant caused  the  transportation  of  the  liquor  from  Monroe,  La.,  to 
Shreveport,  with  the  intent  of  continuing  the  transportation  into  the 
state  of  Texas.  It  is  finally  urged  in  the  demurrer  that,  if  the  Reed 
amendment  is  applicable  to  Texas,  it  is  necessary  that  the  intoxicat- 
ing liquors  should  have  been  actually  transported  into  that  state,  as 
the  transportation  in  interstate  commerce  forbidden  by  the  act  is — 

"Into  any  state  or  territory,  the  laws  of  which  state  or  territory  prohibit  the 
manufacture  or  sale  therein  of  intoxicatin«;  liquors  for  beverage  purposes." 

The  case  of  United  States  v.  Chavez,  228  U.  S.  525,  33  Sup.  Ct. 
595,  57  L.  Ed.  950,  is  relied  on  by  counsel  for  the  government  in  sup- 
port of  the  contention  that  it  was  not  necessary  that  the  liquors  trans- 
ported with  Texas  as  their  destination  should  have  actually  crossed  the 
border  and  been  taken  into  that  state.  In  the  Chavez  Case  the  de- 
fendant was  indicted  under  a  statute,  the  first  section  of  which  pro- 
vides that,  whenever  the  President  shall  find  that  in  any  American 
country  domestio  violence  exists  which  would  be  promoted  by  the  use 
of  arms  or  munitions  of  war  procured  from  the  United  States,  and 
shall  make  proclamation  thereof,  it  shall  be  unlawful  to  export,  ex- 
cept under  certain  limitations,  any  arms  or  munitions  of  war  from  any 
place  in  the  United  States  to  such  country.  The  second  section  pro- 
vides that  "any  shipment  of  material  hereby  declared  unlawful  shall 
be  punishable,"  etc.  The  defendant,  charged  with  violation  of  the 
statute,  while  carrying  Winchester  cartridges  from  the  city  of  El  Paso 
to  Mexico,  was  arrested  before  he  crossed  the  border.  The  court 
held  that,  while  the  term  "export"  technically  means  the  shipment 
from  .this  country  and  the  entry  into  another,  yet  in  common  speech 
the  shipment  of  goods  from  this  to  a  foreign  country,  without  r^ard 
to  their  landing  in  such  country,  is  often  spoken  of  as  an  export,  and 
that  Congress  used  the  word  in  tiiis  sense.  This  the  court  thought  was 
made  clear  by  the  second  section  of  the  act,  which  it  held  does  not 
purport  to  punish  the  act  of  exporting,  but  in  express  terms  "only 
punishes  any  shipment."  The  contrary  construction  of  the  act  would 
have  made  it  wholly  inoperative  in  such  cases,  as,  after  a  party  in- 
tending to  violate  the  law  actually  crossed  into  Mexico  with  the  for- 
bidden munitions  of  war,  he  would  be  beyond  the  jurisdiction  of  the 
court.  Such,  however,  fortunately  is  not  the  case  with  prosecutions 
under  the  Reed  amendment.  Had  the  defendant,  Collins,  completed 
his  journey  into  Texas  with  the  prohibited  liquors,  he  might  still  have 
been  prosecuted  in  a  United  States  court  in  that  state. 

Webster  defines  "into"  as  meaning : 

"To  the  Inside  of;  within;  expressing  entrance,  or  a  passage  from  the 
outside  of  a  thing  to  its  Interior  parts;  following  verbs  expressing  modon, 
as  'come  Into  the  house^'  'go  into  the  church,'  etc." 
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The  language  of  the  act  is  plain  and  unambiguous,  and  it  must  be 
read  and  enforced  as  it  is  written.  The  transportation  must  be  "into"^ 
a  state,  "the  laws  of  which  prohibit  the  manufacture  or  sale  of  in- 
toxicating liquors  for  beverage  purposes."  There  must  be  a  trans- 
portation from  a  point  without  the  state  to  a  point  within  the  state. 

As  the  indictment  does  not  charge  that  the  intoxicating  liquors  were 
transported  from  Louisiana  into  the  state  of  Texas,  but  only  that  they 
were  transported  from  Monroe,  La.,  to  Shreveport,  with  intent  to  con- 
tinue the  transportation  on  into  the  state  of  Texas,  the  facts  allied  do 
not  constitute  an  offense  under  the  statute,  and  the  demurrer  is  sus- 
tained. 


CmNTRAIi  E.  B.  OP  NEW  JERSEY  v.  NEW  YORK  OBNT.  B.  OO. 

(District  Court,  B.  D.  New  York.      December  21,  1918.) 

W^SASTBS  9=>20(1, 5) — WHABFiNosa — Duty  of. 

Respondent  held  at  fault  for  the  sinking  of  a  car  float  at  a  float  bridge ; 
it  appearing  that  respondent's  conductor,  In  charge  of  a  switching  en- 
gine which  should  have  unloaded  cars  on  the  float,  left  and  began  other 
work  after  moving  the  cars,  so  tliat  the  float  was  thrown  ont  of  equilib- 
rium, while  the  floatman  was  not  guilty  of  n'egllgenoe. 

In  Admiralty.  Libel  by  the  Central  Railroad  of  New  Jersqr  against 
the  New  York  Central  Railroad  Company.    Decree  for  libelant. 

Macklin,  Brown,  Purdy  &  Van  Wyck,  of  New  York  City  (William 
F.  Purdy,  of  New  York  City,  of  counsel),  for  libelant. 

Alexander  S.  Lyman  and  William  Mann,  both  of  New  York  City, 
for  respondent. 

CHATFIELD,  District  Judge.  Float  29,  on  September  2,  1917, 
was  taken  by  the  tug  Jersey  Central  from  Jersey  City  to  the  float 
bridges  at  Sixty-Eighth  street,  North  River,  arriving  there  at  about 
9 :50  p.  m.  On  the  way  another  float  had  been  taken  in  tow  and  left 
at  Weehawken,  and  the  Jersey  Central  had  stopped  at  Fifty-Ninth 
street  for  some  time,  as  the  float  bridges  at  Sixty-Eighth  street  were 
in  use.  An  attempt  was  made  to  place  the  float  at  the  middle  float 
bridge,  but  this  was  too  high,  and  so  the  float  was  pulled  out  antf  put 
in  at  the  southerly  float  bridge,  where  it  wasi  fastened  by  four  toggles, 
two  lines  to  the  drums,  two  lines  to  cleats,  one  line  to  the  rack,  and  a 
breast  line.  The  Jersey  Central  then  left,  and  the  work  of  unloading 
was  not  begun  until  1 :30,  when  an  engine  with  two  puUing  cars  started 
to  draw  the  loaded  freight  cars  from  the  float.  One  of  the  pulling 
cars  broke  loose  during  the  operation,  but  this  seems  to  have  had 
nothing  to  do  with  the  later  occurrences.  It  appears  that  the  float 
had  three  cars  upon  the  middle  track,  four  upon  the  port  or  northerly 
track,  and  five  upon  the  starboard  or  southerly  track.  The  engine 
succeeded  in  taking  from  the  float  but  one  car,  as  the  tide  had  then 
fallen  so  that  the  slope  of  the  bridge  made  it  impossible  to  pull  the 
cars  up,  for  the  couplings  unfastened  when  the  cars  struck  the  slope. 
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or  starboard  lines  of  cars  back  to  the  middle,  so  as  to  restore  balance. 

The  testimony  shows  that  before  leaving  Jersey  City  the  captain 
sounded  and  found  8  or  9  inches  of  water.  The  vessel  had  been  pump- 
ed by  a  tug  three  days  before,  which  operation  could  reduce  the  water 
to  between  6  and  7  inches  before  the  pump  sucked.  Further  pump- 
ing by  tug  would  not  be  resorted  to  until  some  14  or  15  inches  of 
water  had  collected.  Evidently  the  result  of  leaving  the  tug  moored 
to  the  float  bridge,  with  the  loaded  cars  toward  the  forward  or  tin- 
gle end,  caused  the  water  in  the  float  to  settle  at  that  end,  and  thus 
gradually  to  increase  the  strain  of  the  extra  load.  In  addition,  it 
appears  by  a  preponderance  of  evidence  that  one  car  had  been  widi- 
drawn  from  the  port  side,  leaving  but  three  upon  that  side  to  five  upon 
the  starboard.  This  caused  some  list  to  starboard,  with  the  result 
that  the  starboard  forward  comer  Wcis  down,  giving  a  twist  to  the 
entire  boat.  Evidently  the  seams  were  thus  opened,  and  after  a  time 
the  accumulation  of  water  was  sufficient  to  force  out  (by  the  strain 
resulting  from  suspension  to  the  float  bridge)  two  of  the  planks, 
which,  after  the  float  was  placed  upon  dry  dock,  were  found  loose, 
in  such  a  manner  as  to  show  that  they  had  been  forced  away  from 
their  proper  position  before  the  vessel  sank. 

Dispute  arises  as  to  the  conversation  between  the  conductor  of 
the  switching  train  and  the  floatman,  when  the  engine  left  to  do 
other  work  after  failing  to  pull  the  cars  up  the  slope.  The  conduc- 
tor admits  that  it  would  have  been  possible  to  have  removed  the  cars 
one  at  a  time  by  the  use  of  a  cable,  and  that  he  did  not  attempt  this 
because  he  had  other  work  to  do,  but  states  that  the  floatman  told  him 
that  the  float  had  been  leaking  before  leaving  Jersey  City  and  that 
it  had  taken  in  a  lot  of  water,  which  caused  it  to  list.  An  attempt 
to  corroborate  this  testimony  was  made  by  a  former  employe  of  the 
Central  Railroad  of  New  Jersey,  who  testifies  that  the  boat  was  listed 
badly  to  starboard  while  crossing  the  river,  and  that  he  sounded  and 
found  considerable  water  on  the  way  over.  The  testimony  of  the 
other  witnesses  shows  that  this  man  was  not  upon  the  float  in  ques- 
tion, but  had  been  upon  the  one  which  was  left  at  Weehawken,  and 
his  attention  was  not  called  to  the  matter  until  the  following  day, 
when  he  heard  of  the  accident,  so  that  his  testimony  is  not  convinc- 
ing, particularly  in  view  of  his  maimer  of  testifying  and  his  certainty 
that  this  float  is  over  30  years  old,  as  opposed  to  the  definite  testi- 
mony that  she  was  built  14  years  ago. 

But  the  testimony  of  the  conductor  is  made  improbable  by  the  very 
circumstances  of  the  case.  It  is  admitted  that  ttie  floatman  had  no 
means  of  pumping  the  float,  and  that  if  pumping  was  needed  a  tug 
had  to  be  called  therefor.  If  the  conductor  knew  that  the  float  was 
leaking  to  such  an  extent  as  to  have  acquired  a  list  from  the  presence  of 
the  water,  and  not  from  the  extra  weight  of  the  cars  on  the  starboard 
forward  comer,  and  if  the  amount  of  water  in  the  float  was  such  as  to 
be  a  probable  source  of  danger,  it  was  the  duty  of  the  men  in  charge 
of  the  float  bridges  to  remove  the  freight 'cars,  so  as  to  avoid  undue 
straining  of  the  boat,  or,  if  the  convenience  of  their  work  required 


of  the  float  might  not  have  avoided  the  accident,  if  the  presence  of 
this  water  forced  out  two  planks,  and  thus  caused  a  sudden  inrush 
of  a  considerable  quantity  of  water.  The  condition  of  the  float  was 
in  fact  discovered  by  one  of  the  attendants  at  the  float  bridges,  who 
testifles  that  the  Eoatman  was  ii^  his  cabin  asleep.  The  floatman  con- 
tradicts this,  and  states  that  he  was  around  the  float  most  of  the  time. 
But,  as  the  floatman  could  not  tell  when  the  engine  would  return  to 
remove  the  cars,  and  if  the  condition  of  the  float  was  such  that  the 
conductor  in  charge  of  the  train  saw  fit  to  go  about  other  work  rather 
than  to  remove  ms  cars,  or  restore  the  equilibrium  of  the  float,  it 
cannot  be  held  as  negligence  on  the  part  of  the  floatman  to  have  failed 
to  sound  an  alarm,  or  to  apprehend  that  the  float  would  be  left  for 
such  a  length  of  time  that  damage  would  result.  The  floatman 
denies  the  conversation  attributed  to  him,  as  to  the  leaky  condition 
of  the  boat,  and  testifies,  on  the  other  hand,  that  the  attention, of 
the  conductor  was  called  to  the  twist  upon  the  float  by  a  brakeman, 
and  that  the  conductor  replied  that  the  float  was  all  right. 

Of  the  two  stories,  that  of  the  floatman  is  much  more  probable, 
for,  as  has  been  said,  it  would  be  culpable  on  the  part  of  the  conductor 
to  leave  the  float,  unless  he  thought  it  was  all  right,  and  there  would 
have  been  difficulty  in  bridging  the  float  if  it  had  been  then  badly 
listed.  This  accident,  evidently,  was  the  result  of  the  usual  assump- 
tion that  extraordinary  injury  is  not  apt  to  occur,  and  to  the  casual 
indifference  to  possible  dangers  which  is  exhibited  by  workmen  in 
the  ordinary  performance  of  thdr  duties. 

The  New  York  Central  Railroad  Company  should  be  held  respon- 
sible for  the  situation  which  resulted  and  the  damage  which  occurred. 


FRIE8EN  T.  CHICAGO,  R.  I.  &  P.  BT.  CO. 

(District  Oourt,  D.  Nebraska,  Lincoln  division.    December  27,  1918.) 

Xo.  248. 

RArLBOADs  «=»5V..  New,  vol.  6A  Key-No.  Series — F^sebaIi  Coobtb — Distbict 
OP  Suit — Railboad  Adxiribtbation. 

Under  Act  Mardi  21,  1918,  §f  8, 10  (Comp.  St.  1918,  {§  3ai5%h,  3115%J), 
and  despita  section  9  (section  3115%!),  held,  that  orders  of  tbe  Director 
General  of  Railroads,  through  whom  the  President  assumed  control  of 
the  railroads  pursuant  to  Act  Aug.  28,  1916  (Oomp.  St.  1916,  J  1974a)  that 
suits  against  carriers  while  under  federal  control,  should  be  brought  in 
the  county  or  district  where  the  plaintlft  resided  at  the  time  of  the  accrual 
action,  were  not  effective  to  so  limit  that  right,  and,  where  authorized  by 
state  law,  a  plaintift  might  sue  in  a  district  other  than  that  in  which  he 
resided  at  the  time  of  accrual  of  the  action,  upon  a  cause  of  action  not 
arising  out  of  the  railway  company's  duties  as  a  common  carrier. 

At  Law.  Action  by  Klaas  N.  Friesen  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  begun  in  the  state  court  and 
removed  to  the  federal  court.    On  motion  to  dismiss.    Denied. 
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Fawcett  &  Mockett,  of  Lincoln,  Neb.,  for  plaintiff. 
E.  P.  Holmes,  of  Lincoln,  Neb.,  for  defendant. 

HUNGER,  Kstrict  Judge.  This  action  was  begun  in  the  state 
court  on  May  21,  1918.  Ihe  petition  alleged  acts  of  negligence  of 
the  defendant  railway  company,  on  May  21,  1916,  causing  personal 
injuries  to  the  plaintiff.  The  action  was  removed  to  this  court  and  on 
Jime  10,  1918,  the  defendant  moved  to  dismiss  the  action  because 
the  cause  of  action  arose  in  Kansas  and  because  the  plaintifiF  resid- 
ed in  Kansas  at  the  time  of  the  accrual  of  plaintiff's  cause  of  action. 
This  motion  was  supported  bv  an  affidavit  showing  that  the  defend- 
ant would  need  a  number  of  the  railway  employes  as  witnesses  at 
the  trial. and  it  would  inconvenience  the  operation  of  the  railroad 
and  cause  great  expense  to  require  them  to  appear  as  witnesses  at 
the  trial.  In  support  of  its  motion  the  defendant  referred  to  General 
Orders  No.  18  and  No.  18a,  dated  April  9,  1918,  and  April  18,  1918. 
issued  by  the  Director  General  of  Railroads,  providing  that  such 
suits  against  carriers,  while  under  federal  control,  shall  be  brought 
in  the  county  or  district  where  the  plaintiff  resided  at  the  time  of 
the  accrual  of  the  cause  of  action  or  in  the  county  or  district  where 
the  cause  of  action  arose.  The  plaintiff  shows  that  he  made  a  bona 
fide  change  of  residence  from  Kansas  to  Nebraska  immediately  after 
the  date  of  his  injuries.  He  claims  that  the  statute  of  limitations 
barred  his  beginning  his  action  in  Kansas  from  a  few  days  after  this 
action  was  begun. 

The  underlying  (question  in  the  case  is  whether  or  not  the  Director 
General  has  authonty  to  make  the  orders  restricting  the  districts  in 
which  such  a  suit  may  be  brought.  The  action,  as  begun  in  the  state 
court,  was  against  the  defendant  railway  company  as  a  corporation, 
and  service  of  summons  was  made  upon  an  agent  of  the  company 
in  the  county  wherein  the  suit  was  instituted,  in  accordance  with  the 
state  statutes,  permitting  such  service  of  process.  Comp.  St.  Neb. 
1913,  §§  7636,  7638. 

The  plmntiff's  cause  of  action,  as  alleged  in  his  petition,  is  based  on 
negligent  acts  of  the  engineer  of  a  railway  train  in  running  his  train 
and  thereby  causing  it  to  strike  the  plaintiff,  when  he  was  at  a  sta- 
tion and  signaling  to  it  to  stop,  so  that  he  might  board  it  as  a  pas- 
senger. 

By  Act  Aug.  29,  1916,  c.  418,  39  Stat.  619  (Comp.  St.  1916,  § 
1974a),  the  President  was  empowered,  "through  the  Secretary  of 
War,  to  take  possession  and  assume  contrcd  of  any  system  or  sys- 
tems of  transportation,  or  any  part  thereof,  and  to  utilize  the  same, 
to  the  exclusion  as  far  as  may  be  necessary  of  all  other  traffic  there- 
on, for  the  transfer  or  transportation  of  troops,  war  material  and 
equipment,  or  for  such  other  purposes  connected  with  the  emei^gency 
as  may  be  needful  or  desirable."  The  President  by  his  proclamation 
of  December  26,  1917,  took  possession  of  the  railways  and  directed 
that  they  should  "remain  subject  to  all  existing  statutes  and  orders 
of  the  Interstate  Commerce  Commission  and  to  all  statutes  and  orders 
regulating  commissions  of  the  various  states  in  which  said  systems 
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special  orders  determine,  and  that  any  orders,  general  or  special, 
thereafter  made  by  said  Director  General  should  have  paramount 
authority.  He  also  declared  that  suits  might  be  brought  by  and 
against  such  carriers  and  judgments  rendered  as  hitherto  until  and 
except  so  far  as  said  Director  General  might  by  general  orders  oth- 
erwise determine.  The  orders  of  the  Director  General  complained  of 
in  this  case  were  made  on  April  9,  1918,  and  April  18,  1918.  Before 
they  had  been  made,  an  Act  of  Congress  had  been  approved  on  March 

21,  1918  (40  Stat. ,  c,  25).    This  act  was  the  subject  of  long  debate 

in  each  house  of  Congress.  It  limited  in  many  ways  the  powers  that 
had  previously  been  conferred  on  the  President  to  control  the  rail- 
ways.   By  section  10  (Comp.  St.  1918,  §  3115%j),  it  was  provided: 

"That  carriers  while  under  federal  control  shall  be  subject  to  all  laws  and 
liabilities  as  common  carriers,  whether  arising  under  state  or  federal  laws  or 
at  common  law,  except  In  so  far  as  may  be  Inconsistent  with  tbe  provision^ 
of  this  act  or  any  other  act  ai^licable  to  such  federal  control  or  with  any 
order  of  the  President  Actions  at  Jaw  or  suits  In  equity  may  be  brought  by 
and  against  such,  carriers  and  Judgments  rendered  as  now  provided  by  law ; 
and  in  any  action  at  law  or  suit  In  equity  against  the  carrier,  no  defense 
shall  be  made  thereto  upon  the  ground  that  the  carrier  Is  an  Instrumentality 
or  agency  of  the  federal  gqFemment  Nor  diall  any  such  carrier  be  en- 
titled to  have  transferred  to  a  federal  court  any  action  heretofore  or  here- 
after instituted  by  or  against)  It,  which  action  was  not  so  transferable  prior 
to  the  federal  control  of  such  carrier;  and  any  action  which  has  heretofore 
been  so  transferred  because  of  such  federal  control  or  of  any  act  of  Con- 
gress or  ofQclal  order  or  proclamation  relating  thereto  shall  upon  motion  of 
either  party  be  retransferred  to  the  c&urt  in  which  it  was  originally  In- 
stituted. But  no  process,  mesne  or  final,  shall  be  levied  against  any  property 
under  such  Federal  control." 

By  reference  to  section  1  of  the  act  (Comp.  St.  1918,  §  31153/4a) 
we  are  informed  that  the  word  "carriers"  in  the  act  refers  to  certain 
railroads  and  systems  of  transportation  of  which  the  President  had 
theretofore  taken  possession  and  control. 

The  plaintiff  claims  that  the  words  of  section  10,  "actions  at  law 
or  suits  in  equity  may  be  brought  by  and  against  such  carriers  and 
judgments  rendered  as  now  provided  by  law,"  authorized  him  to  bring 
suit  against  the  defendant  in  the  manner  then  authorized;  that  is, 
on  March  21,  1918,  when  this  act  was  approved,  and  that  his  action 
was  so  brought  conformably  to  the  laws  of  Nebraska  then  in  force. 

On  behalf  of  the  defendant,  it  is  contended  that  these  words,  when 
viewed  together  with  the  whole  act,  and  its  scope  and  purpose  are 
considered,  merely  allow  the  carrier  to  be  named  as  a  defendant, 
notwithstanding  l^e  fact  that  the  United  States  is  in  control  and 
operating  the  railways;  that  this  was  meant  to  give  relief  to  claim- 
ants, so  that  they  could  express  their  grievances  by  suits  in  court 
instead  of  by  appeals  for  executive  or  congressional  clemency.  It 
is  also  contended  that  by  the  preceding  words  of  this  section,  which 
read: 

"miat  carriers  while  under  federal  control  shall  be  subject  to  all  laws  and 
liabilities  as  common  carriers,  whether  arising  under  state  or  federal  laws  or 
at  common  law,  except  In  so  far  as  may  be  Inconsistent  with  the  provisions 
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of  tills  act  or  any  other  act  applicable  to  sacb  federal  control  or  with  any 
order  of  the  President" 

— the  President  is  given  authority  to  make  orders  limiting  the  place 
where  suits  may  be  brought.  The  contention  is  that  federal  or  state 
laws  must  give  way  when  they  are  inconsistent  either  with  the  pro- 
visions of  that  act  or  with  any  order  of  the  President,  and  that  an 
order  of  the  Director  General  of  Railways  is  an  order  of  the  Pres- 
ident by  virtue  of  the  terms  of  section  8  (Comp.  St.  1918,  §  3115^4h), 
as  follows: 

'That  the  Preeident  may  execute  any  of  the  powers  herein  and  heretofore 
granted  him  with  relation  to  federal  control  through  such  ageodes  as  he 
may  determine." 

It  will  be  noted  that  by  the  terms  of  section  10,  the  carriers  are  not 
made  subject  to  all  federal  and  state  laws,  but  are  subject  only  to  all 
laws  and  liabilities  "as  common  carriers."  In  many  relations  to  the 
public,  carriers  are  governed,  not  by  the  rules  applicable  to  common 
carriers,  but  by  rules  relating  to  them  merely  as  corporations,  as  con- 
tracting parties,  or  as  owing  duties  apart  from  the  carriage  of  goods 
or  passengers.  The  use  of  the  words  "common  carriers"  is  thus 
distinguished  from  the  word  "carriers"  which  is  used  in  the  first  sen- 
tence of  this  section  and  in  many  places  in  the  same  section  and  in 
other  sections  of  the  act.  The  probable  effect  of  the  discrimination 
in  the  use  of  these  words  was  pointed  out  in  the  debate  in  the  Senate 
(56  Cong.  Rec.  3576,  3580).  If  Congress  had  desired  to  leave  to 
the  President  the  entire  control,  and  management  of  the  railways 
of  the  United  States  by  executive  orders,  the  former  act  of  Congress 
did  not  require  amendment;  or,  if  Congress  desired  to  continue  the 
grant  notwithstanding  the  careful  restrictions  in  the  second  act,  it 
could  have  employed  the  words  "carriers"  or  "railway  companies," 
instead  of  the  words  "common  carriers,"  and  omitted  the  words  "ex- 
cept so  far  as  may  be  inconsistent  with  the  provisions  of  this  act." 

The  plain  meaning  of  the  words  used  in  this  section  is  that  the 
laws  then  existing  governing  the  relationship  of  the  railways  as  com- 
mon carriers  were  to  remain  in  effect  except  when  they  were  incon- 
sistent with  the  terms  of  that  act  of  Congress  or  of  any  other  act 
applicable  to  federal  control  or  with  any  order  of  the  President.  Or- 
ders of  the  President  relating  to  the  carriers'  dilties  and  liabilities, 
other  than  as  common  carriers,  were  not  authorized  by  this  portion 
of  section  ten.  The  authorization  of  the  bringing  of  an  action  at 
law  as  then  provided  by  law,  against  the  railway  company  upon  a 
cause  of  action,  not  arising  ag^nst  it  as  a  common  carrier,  was 
therefore  not  subject  to  an  order  of  the  President  limiting  the  dis- 
tricts in  which  such  an  action  could  be  commenced,  because  of  any- 
thing contained  in  this  section  of  the  act  of  Congress.  Authority 
for  the  orders  in  question,  as  applied  to  an  action  of  this  kind,  is 
sought  in  the  provisions  of  section  9  (Comp.  St.  1918,  §  3115%i), 
as  follows: 

"That  the  provisions  of  the  act  entitled  'An  act  making  appropriations  for 
the  support  of  the  army  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  seventeen,  and  for  otiier  puiposea^'  approved  August  twenty- 
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such  other  and  further  iwwers  necessary  or  appropriate  to  give  effect  to  the 
powers  herein  and  heretofore  conferred." 

It  may  be  conceded  that  the  President  would  have  been  authorized 
to  make  these  orders  under  the  broad  grant  of  power  in  the  act  of 
August  29,  1916,  but  by  the  terms  of  section  9  this  grant  thereafter 
remains  in.  force  "except  as  expressly  modified  and  restricted  in  this 
act,"  and  the  President  is  granted  further  powers  "necessary  or  ap- 
propriate to  give  effect  to  any  of  the  powers  herein  and  heretofore 
conferred."  These  words  are  a  restriction  of  the  powers  previously 
vested  in  the  President,  so  that  he  may  not  take  action  contrary  to 
the  provisions  of  this  act  of  Congress.  It  was  manifestly  not  the 
purpose  of  Congress  in  the  elaborate  provisions  of  this  act  to  give 
authority  by  which  the  President  might  abrogate  any  or  all  of  it. 
The  provisions  for  financial  management  of  the  roads  while  under 
federal  control  and  for  the  reimbursement  of  the  owners;  the  right 
of  the  Interstate  Commerce  Commission,  under  the  terms  of  section 
10,  to  hear  complaints  of  the  justness  of  an  order  of  the  President 
establishing  or  changing  rates,  regulations,  and  practices  of  the  car- 
riers; the  creation  of  a  criminal  offense,  by  the  terms  of  section  11 
(Comp.  St.  1918,  §  3115%k),  for  violation  of  the  act  or  interfering 
with  the  possession  or  use  of  the  property  of  the  carrier;  the  dec- 
laration in  section  12  (Comp.  St.  1918,  §  31153^1)  that  moneys  and 
other  property  derived  from  the  operation  of  the  carriers  during  fed- 
eral control  are  the  property  of  the  United  States;  and  the  declara- 
tion in  section  14  (Comp.  St.  1918,  §  3115%n),  that  the  period  of 
federal  control  shall  not  extend  beyond  21  months  after  the  proc- 
lamation of  the  President  of  the  exchange  of  ratifications  of  the 
treaty  of  peace — are  illustrations  of  powers,  liabilities,  and  limita- 
tions that  were  not  subject  to  annulment  by  an  executive  order.  The 
general  grant  of  power  in  section  9  is  to  give  effect  to  the  powers 
"herein  and  heretofore  granted,"  and  not  to  the  powers  herein  or  here- 
tofore granted,  and  the  prior  act  remains  in  force  "except  as  express- 
ly modified  and  restricted  by  this  act." 

The  conclusion  is  that  the  plaintiff  was  authorized  by  the  act  of 
March  21,  1918,  to  bring  his  action  at  law  according  to  the  laws  then 
in  force,  and  that  General  Orders  Nos.  18  and  18a  of  the  Director 
General  of  Railroads  were  not  effective  to  so  limit  that  right  as  to 
require  that  a  suit  be  brought  only  in  the  county  or  district  of  his 
residence  or  where  the  cause  of  action  arose.  This  conclusion  has 
not  been  reached  without  respectful  consideration  of  the  views  of 
Judge  Trieber  in  an  unpublished  opinion  in  the  case  of  Wainwright 
V.  Pennsylvania  Railroad  Company;  but  I  am  unable  to  concur  in 
his  conclusion  that  the  statute  authorizing  suits  to  be  brought  as  now 
provided  by  law  may  be  limited  by  an  executive  order  to  the  use  of 
a  part  of  the  methods  provided  by  law. 

An  order  in  accordance  with  these  views  will  be  entered  in  this 
case. 
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BUTHERFOBD  t.  UNION  PAa  B.  CO. 
(District  Court,  D.  NeAraska,  Hastings  DlTision.    January  11,  1919.) 

1.  BAIUtOADB  9=3207 RECErVKBS LlABII.TTr  AS   CABBIEB8. 

The  receiver  of  a  railroad  ccxnpany  la  a  carrier  as  to  goods  and  passen- 
gers transported. 

2.  Bailboadb  9=»5%,  New,  tdL  7A  Key-No.  Series— Opxbatioh  Uitdeb  Got- 

EBNKKNTAI,    CONTBOI/ — "OAKBIEB." 

As  the  Director  General  is  the  carrier  since  the  President  has  takoi 
control  and  possession  of  railroads  under  Act  Ang.  29,  1916,  i  1  (CXimp. 
St  1918,  I  1974a),  Order  Na  60  of  the  Director  General  providing  for 
his  substltutloQ  In  case  of  actions  against  railroad  company  tor  causes  c^ 
action  arising  since  gOTemmental  control  is  warranted  notwithstanding 
Act  March  21,  1918,  c.  25,  {  10  (Comp.  St  1918,  |  3115%]),  providing  that 
actions  or  suits  may  be  brought  against  such  carriers,  for  the  Director 
General  is  the  carrier,  being  analogous  to  a  receiver,  and  It  Is  prop^  that 
be  be  substituted  In  place. of  the  railroad  company. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Flnt  and 
Second  Series,  Carrier.] 

At  Law.  Action  by  Alfred  T.  Rutherford  against  Ac  Union  Pacific 
Railroad  Company.  On  motion  of  the  defendant  to  substitute  William 
G.  McAdoo,  Director  General  of  Railroads,  as  the  defendant.  Mo- 
tion sustained. 

Tibbets,  Morey,  Fuller  &  Tibbets,  of  Hastings,  Neb.,  for  plaintiff. 
.  C.  A.  Magaw,  of  Omaha,  Neb.,  and  Ragan  &  Addie,  of  Hastings, 
Neb.,  for  defendant. 

MUNGER,  District  Judge.  The  defendant,  the  Union  Pacific  Rail- 
road Company,  has  presented  a  motion  to  substitute  William  G.  Mc- 
Adoo, Director  General  of  Railroads,  as  the  defendant  in  this  action 
in  the  place  of  the  railway  corporation.  The  action  is  one  for  dam- 
ages for  personal  injuries  inflicted  on  the  plaintiff  by  the  defendant 
while  he  was  being  transported  as  a  passenger  by  the  railroad  com- 
pany, and  occurring  since  December  31,  1917,  and  was  b^un  on  Oc- 
tober 26,  1918. 

[1,2]  The  defendant  supports  its  motion  by  that  part  of  Order  No. 
50  of  the  Director  General  of  Railroads,  dated  October  2&,  1918, 
which  reads  as  follows : 

"The  pleadings  In  all  such  actions  at  law,  suits  In  equity,  or  proceedings  In 
admiralty,  now  pending  against  any  carrier  company  for  a  cause  of  action 
arising  since  December  31,  1917,  based  i4)on  a  cause  of  action  arising  from  or 
out  of  the  operation  of  any  railroad  or  other  carrier,  may  on  application  be 
amended  by  substituting  the  Director  General  of  Railroads  for  the  carrier 
company  as  party  defendant  and  dismissing  the  company  therefrom." 

The  plaintiff  claims  that  by  the  terms  of  section  10  of  the  act  of 
Congress  approved  March  21,  1918  (Comp.  St.  1918,  §  3115%j),  "ac- 
tions at  law  or  suits  in  equity  may  be  brought  by  and  against  such 
carriers  and  judgments  rendered  as  now  provided  by  law,"  and  there- 
fore he  is  entitled  to  bring  and  maintain  his  acti<»i  and  to  prosecute  it 
to  judgment  against  the  railroad  company  named  as  defendant,  and 
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that  the  order  of  the  Director  General  is  not  effective,  because  it  is 
violative  of  this  provision  of  the  statute. 

The  question  involved  is  the  proper  meaning  of  the  word  "carriers" 
as  used  in  this  statute.  Before  the  enactment  of  this  statute  the  Presi- 
dent by  his  proclamation  of  December  26,  1917,  had  taken  possession 
and  control  of  the  railroads  of  the  United  States,  acting  under  the 
authority  granted  to  him  by  the  act  of  Oingress  approved  August  29, 
1916  (39  Stat.  645,  c.  418,  §  1  [Comp.  St  1918,  §  19_74a]).  The  proc- 
lamation had  directed  that  this  possession,  control,  and  operation  should 
continue  to  be  exercised  by  William  G.  McAdoo,  as  Director  General 
of  Railroads,  and  unless  ne  should  otherwise  provide  by  brder,  that 
the  board  of  directors,  receivers,  officers,  and  employes  should  con- 
tinue the  operation  of  the  railroads  in  the  names  of  their  respective 
companies.  From  and  after  the  taking  of  possession  of  the  railroads 
by  the  President,  the  corporations  or  persons  who  had  previously  con- 
trolled them  ceased  their  functions  and  obligations  as  carriers.  While 
goods  and  passengers  continued  to  be  carried,  the  carriage  was  con- 
ducted by  the  Director  General.  The  acts  of  the  former  officers  and 
employes,  who  retained  their  positions  and  conducted  the  details  of 
operation,  were  the  acts  of  the  Director  General.  The  part  of  section 
10  of  the  act  of  March  21,  1918,  on  which  the  plaintiff  relies,  did  not 
provide  that  actions  at  law  might  be  brought  by  and  agsunst  the  rail- 
way corporations,  but  did  provide  that  they  might  be  brought  against 
"such  carriers,"  and  this  referred  to  the  "carriers  M||3ile  under  fed- 
eral control"  mentioned  in  the  first  part  of  the  section.  It  would 
have  been  an  anomaly  to  have  given  the  actual  control  of  the  railroads 
to  the  Director  General,  and  to  have  provided  that  suits  arising  out 
of  his  acts  should  be  brought  against  the  corporations  who  had  been 
divested  of  authority,  over  those  acts.  Moreover,  the  language  which 
immediately  follows  that  portion  of  the  statute  relied  on  by  plaintiff 
demonstrates  that  the  "carrier"  who  is  subject  to  suit  is  the  agent  of 
the  President  who  is  operating  the  railroads.    The  language  is : 

"And  In  any  action  at  law  or  suit  In  equity  against  the  carrier  no  defense 
shall  be  made  thereto  upon  the  ground  that  the  carrier  Is  an  instromentality  or 
agency  of  the  federal  goTemment." 

The  corporations  or  persons  who  had  lost  control  and  possession  of 
the  railroads  would  have  no  occasion  to  assert  the  defense  that  they 
were  instrumentalities  or  agents  of  the  government  as  to  acts  which 
occurred  after  their  control  had  terminated. 

Under  these  acts  of  Congress  and  the  proclamation  of  the  President 
the  Director  General  is  a  carrier.  He  conducts  the  business  of  re- 
<^ving  and  transporting  goods  and  passengers  for  hire.  A  receiver  of 
a  railway  company  is  a  carrier  as  to  the  goods  and  passengers  trans- 
ported, (United  States  v.  Nixon,  235  U.  S.  231,  234,  35  Sup.  Ct.  49, 
59  L.  Ed.  207;  United  States  v.  Ramsey,  197  Fed.  144,  146,  116  C. 
C.  A.  568,  42  L.  R.  A.  [N.  S.]  1031),  and  the  office  of  the  Director 
General  is  analogous  to  that  of  a  receiver  of  the  railway  companies. 

By  the  acts  of  Congress,  the  President  was  given  authority  to  exer- 
cise the  control  of  the  railroads  by  such  agencies  as  he  should  deter- 
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mine.  He  may  appoint  one  or  many  persons,  or  one  or  many  part- 
nerships or  corporations  to  carry  out  his  will  and  to  perform  the  busi- 
ness of  carriage  of  goods  and  passengers  over  the  several  railroads. 
The  purpose  of  Congress  in  the  giving  the  right  to  hrring  suits  against 
the  carriers  was  to  give  the  right  of  suit  by  or  against  any  of  such 
agencies  as  should  be  engaged  in  the  actual  control  of  the  operations 
of  the  railroad  after  the  President  assumed  control.  The  order  of  the 
Director  General  therefore  does  not  conflict  with  the  language  of  this 
statute,  but  is  pursuant  to  and  in  execution  of  it,  and  was  authorized 
by  the  power  conferred  on  him. 
The  motlcm  will  be  sustained. 


DERBY  T.  STATEN  ISLAND  RAPID  TRANSIT  RT.  CO.  et  aL     DALT  t. 

STATEN  ISLAND  RAPID  TRANSIT  RY.  OO.    DAILEY  v.  STATEN 

ISLAND  RAPID  TRANSIT  RY,  CO.  et  al. 

(District  Court,  E.  D.  New  York.     June  18,  1918.) 

NA.VIOABIJC  Watebs  9=320(5) — ^BsiDQEa — Injubt  to  Vessels  fbom  Opekatior 
OF  Draw. 

A  railroad  company,  operating  a  drawbridge  across  Arthur  Kill,  held 
In  fault  for  a  oolllsion  between  barges  in  tow  and  the  bridge  on  a  oi^t 
when  the  bridge  lights  could  be  seen  only  a  short  distance,  where  the  tng 
signaled  for  opening  the  draw  when  a  mile  distant  and  at  interrals 
thereafter  without  answer  until  so  close  that  It  could  not  turn  In  time 
to  avoid  oolS^lon. 

In  Admiralty.  Suits  by  Michael  J.  Derby  and  by  Stewart  J.  Dailey 
against  the  Staten  Island  Rapid  Transit  Railway  Company  and  the 
Lehigh  Valley  Transportation  Company,  and  by  Bartle  Daly  against 
the  Staten  Island  Rapid  Transit  Railway  Company.  Decree  for  libel- 
ants against  the  Railway  Company. 

Herbert  Green  and  Leo  J.  Curren,  both  of  New  York  City,  for  li- 
belants Derby  and  Daly. 

Macklin,  Brown  &  Purdy  and  Pierre  M.  Brown,  all  of  New  York 
City,  for  libelant  Dailey. 

Cravath  &  Henderson  and  Lyle  H.  Hall,  all  of  New  Yoric  City,  for 
Staten  Island  Rapid  Transit  Ry.  Co. 

Harrington,  Bigham  &  Englar  and  T.  Catesby  Jones,  all  of  New 
York  City,  for  Lehigh  Valley  Transp.  Co. 

GARVIN,  District  Judge.  Three  cases  have  been  tried  together. 
They  arise  from  an  accident  occurring  early  February  1,  1917,  when 
a  tow  of  loaded  coal  boats  swung  around  and  collided  with  a  draw- 
bridge of  the  Staten  Island  Rapid  Transit  Railway  Company,  whi«h 
connects  Staten  Island  with  New  Jersey. 

The  tug  Mahanoy,  owned  by  the  Lehigh  Valley  Transportation  Com- 
pany, witii  a  tow  loaded  with  coal,  was  coming  through  Arthur  Kill, 
bound  for  New  York,  from  Perth  Amboy,  N.  J.  The  weather,  if 
not  actually  foggy,  was  far  from  clear,  and  lights  could  not  be  dis- 
tinguished for  any  great  distance.     The  Mahauioy,  proceeding  east, 
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a  miie  irom  ine  onage,  accoraing  lo  creaioie  lesumony  wnicn  i  oe- 
lieve,  blew  four  whistles,  to  indicate  an  intention  to  go  through  the 
draw.  According  to  the  pilot,  no  reply  was  received  from  the  bridge. 
When  he  first  blew  the  whistle,  he  'could  see  no  lights  on  the  bridge ; 
he  continued  on  his  course,  slowing  down  and  blowing  four  whistles  at 
intervals  without  receiving  any  reply.  Finally,  when  the  lights  of 
the  bridge  came  in  sight,  through  the  haze,  his  whistles  were  then  an- 
swered by  the  bridge.  He  saw  that  the  draw  was  closed,  and  that  he 
would  not  be  able  to  take  his  tow  through.  Whereupon  he  turned 
toward  the  Jersey  shore,  apparently  as  quickly  as  he  could,  but  was 
unable  to  make  the  turn  safely,  and  a  part  of  tne  tow  crashed  into  the 
bridge.  Two  boats  were  injured  as  a  result,  the  Michael  J.  Derby, 
owned  by  Michael  J.  Derby,  and  the  Clara  B.  Follette,  owned  by 
Stewart  J.  Dailey,  and  a  third  boat,  the  Columbia,  owned  by  Bartle 
Daly,  was  injured,  when  the  tow  was  swung  around  by  the  turning  of 
the  Mahanoy  toward  the  Jersey  shore.  Each  of  the  owners  has 
brought  an  action,  and  each  is  now  seeking  to  hold  the  Staten  Island 
Rapid  Transit  Railway  Company  and  the  Lehigh  Valley  Transporta- 
tion Company  for  the  damage  which  his  boat  has  sustained. 

Considerable  testimony  was  introduced  to  explain  why  the  draw 
was  closed.  It  appears  tfiat  a  freight  train  had  stopped  on  the  bridge, 
and  that  as  soon  as  the  engineer  in  charge  of  the  bridge  heard  the 
four  whistles  of  the  tug,  according  to  his  testimony,  he  gave  two 
whistles  in  reply,  then  blew  an  alarm,  indicatbg  that  the  bridge  was 
closed.  In  view  of  the  fact  that  the  night  was  cloudy  and  a  boat 
might  approach  the  bridge  without  being  able  to  see  that  it  was  closed, 
it  was  the  duty  of  the  engineer,  upon  fiftding  that  the  bridge  could  not 
be  opened  for  several  minutes,  to  exercise  greater  care  than  usual. 
Under  these  circumstances,  I  am  of  the  opinion  that  the  Staten  Island 
Rapid  Transit  Railway  Company  was  at  fault.  The  Lehigh  Valley 
Transportation  Company  was  not  negligent.  The  authorities  amply 
justify  these  conclusions.  Dillon  v.  Pennsylvania  R.  R.  Co.  No.  32 
and  Staten  Island  Rapid  Transit  Co.  (E.  D.  N.  Y.  Dec.  23,  1915), 
oral  opinion;  McCaflFrey's  Sons  v.  Staten  Island  Rapid  Transit  Ry. 
Co.  and  Lehigh  Valley  Railroad  Co.  (S.  D.  N,  Y.  Jan.  21,  1916), 
256  Fed.  — . 

In  Clement  v.  Metropolitan  West  Side  E.  Ry.  Co.,  123  Fed.  271, 
59  C.  C.  A.  289,  it  was  held : 

"A  bridge  spanning  a  navigable  river  Is  an  obstruction  to  navigation, 
tolerated  because  of  necessity  and  convenience  to  commerce  upon  land. 
Such  a  structure  must  be  so  maintained  and  operated,  that  navigation  may 
not  be  Impeded  more  than  Is  absolutely  necessary ;  the  right  of  navigation 
being  paramount.  It  Is  Incumbent  upon  the  owner  that  the  bridge  be  so  con- 
structed that  It  may  be  readily  opened  to  admit  the  passage  of  craft,  and 
maintained  In  suitable  condition  thereto.  It  Is  also  his  duty  to  place  In 
charge  those  who  are  competoit  to  operate^  the  ttrldge,  to  watch  for  signals, 
and  to  open  the  bridge  for  the  passage  of  vessels,  and  for  the  performance  of 
such  delegated  duty  he  Is  reeponsible.  It  is  also  his  duty  to  equip  the  bridge 
with  proper  lights,  giving  warning  of  the  position  of  the  bridge  and  of  Its 
opening  and  closing.  If  for  any  reason  the  bridge  cannot  be  opened,  proper 
signals  should  be  given  to  that  effect,  such  as  wlU  warn  the  approaching 
vessel  in  time  to  heave  ta    A  vessel,  having  givep  proper  edgnal  to  open 


or  raised  and  locked,  and  to  critically  examine  the  situation  before  proceed- 
ing (City  of  Cliilcago  v.  Mullen,  54  C.  C.  A.  &i,  116  Fed.  292),  bat  may  awe- 
fully  proceed  at  slow  speed  upon  the  assumption  that  the  bridge  will  open 
In  response  to  the  signal,  and  may  so  proceed  until  such  time  as  it  appears 
by  proper  warning,  or  In  reasonable  view  of  the  situation,  that  the  bridge 
will  not  be  opened  (Manistee  Lumber  Company  v.  City  of  Chicago  [D.  C.]  44 
Fed.  87 ;  Central  Railroad  Company  of  New  Jersey  v.  Pennsylvania  Rallnad 
Company,  8  C.  C.  A.  86,  59  Fed.  192),  when  It  becomes  the  duty  oZ  the  vessel. 
If  possible,  to  stop,  and,  if  necessary,  to  go  astern." 

Decree  accordingly,  in  each  case. 


UNITED  STATES  v.  SWBLQIN. 
(District  Court,  D.  Oregon.    Bfay  22,  IMS.) 
No.  7700. 

AuKNS  *=5>71%,  New,  voL  7  Key-No.  Series — ^Natubauzation — SEmne  Abidi 
Cebtificatk  of  Citizenship. 

In  suit  to  cancel  certificate  of  naturalization  Issued  to  defendant  on 
ground  that,  at  time  defendant  was  naturalized  and  during  the  five-year 
period  immediately  preceding,  he  was  not  attached  to  the  principles  of 
the  Constitution  of  the  United  States  or  well  disposed  to  the  order  and 
happiness  of  the  same,  and  that  he  had  been  and  was  a  member  of  an  or- 
ganization commonly  called  the  I.  W.  W.,  evidence  held  to  show  that  the 
1.  W.  W.  advocated  anarchy  and  the  overthrow  of  established  order,  and 
to  warrant  the  annulment  of  the  certificate  of  naturalization;  defend- 
ant admitting  his  adherence  to  such  principles. 

In  Equity.  Bill  by  the  United  States  against  Carl  Swelgin  to  va- 
cate and  annul  a  certificate  of  naturalization.  Decree  entered  an- 
nulling certificate. 

Bert  E.  Haney,  U.  S.  Atty.,  and  Robert  R.  Rankin,  Asst.  U.  S.  Atty., 
both  of  Portland,  Or. 

C.  H.  lyibby,  of  Portland,  Or.,  for  defendant 

WOLVERTON,  District  Judge.'  This  is  a  suit  to  vacate  and  an- 
nul a  certificate  of  naturalization.  The  defendant,  Carl  Swelgin,  is 
a  native  of  Germany.  On  January  3,  1913,  he  filed  a  petition  in  the 
circuit  court  of  the  state  of  Oregon  for  the  county  of  Coos,  praying 
for  his  naturalization  as  a  citizen  of  the  United  States.  On  April 
25,  1913,  an  order  of  the  court  was  made  and  entered  admitting  him 
as  a  citizen,  and  on  May  27th  a  certificate  of  admission  was  issued  by 
the  clerk  of  the  court. 

The  bill  for  vacation  of  the  certificate  alleges,  that  upon  the  dates 
named,  and  during  the  five-year  period  immediately  preceding  the  date 
of  the  filing  of  said  petition  for  naturalizaticm — 

"the  said  defendant,  Carl  Swelgin,  was  not,  has  not  been,  and  Is  not  now 
attached  to  the  principles  of  the  Constitution  of  the  United  States,  nor  Is  tiie 
said  defendant  well  disposed  to  the  good  ojder  and  happiness  of  the  same,  nor 
is  said  defendant  of  good  moral  character,  and  that  said  defendant  has  be«tt 
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since  the  year  1911,  and  now  is,  a  manber  of  the  organization  known  and  ea- 
titled  'Industrial  Workers  of  the  World,'  which  organization  is  more  common- 
ly known  as  and  called  the  'I.  W.  W.' ;  that  defendant  has  been  an  organizer 
In  said  organization,  and  that  said  organization  has  advocated  and  does  advo- 
-cate  resistance  to  the  existing  governmental  authority  of  the  United  States, 
and  the  complete  eontrol  and  ownership  of  all  property  in  the  United  States 
tbrough  the  abolition  of  all  other  classes  of  society ;  and  that  such  purposes 
of  said  organization  are  to  be  accomplished  without  regard  for  right  or  wrong, 
but  by  the  use  of  such  unlawful  means  and  methods  known  as  'sabotage'  aud 
<airect  action." 

Then  the  preamble  is  set  out,  which  I  will  not  read.  It  is  then  fur- 
ther alleged  that  defendant's  certificate  of  naturalization  was  procured 
by  deception  and  fraud  practiced  upon  the  court,  consisting  of  false 
representations  and  concealment  of  facts,  by  which  the  court  was  mis- 
led and  imposed  upon,  and  induced  to  make  and  render  its  order  and 
judgment  directing  the  issuance  of  said  certificate  of  naturalization. 

The  proofs  show,  and  the  defendant  admits,  that  he  became  a  mem- 
ber of  the  organization  known  as  the  "Industrial  Workers  of  the 
World"  in  December,  1911,  and  was  such  member  at  the  tirtie  he  was 
admitted  as  a  citizen  of  the  United  States,  and  ever  since  has  been  a 
member  thereof.  I  should  qualify  that,  because  the  witness  has  said 
that  there  was  a  time  following  August,  1913,  for  a  period  of  two  or 
three  years,  that  he  was  not  a  member ;  but  he  thereafter  did  become  a 
member,  and  has  continued  such  ever  since.  Not  only  this,  but  he  has 
been  active  in  the  order,  in  promoting  its  propaganda  and  furthering 
the  cause  that  the  order  espouses.  He  asserts  his  firm  belief  in  the 
principles  enunciated  by  the  preamble  and  ccmstitution  of  the  order, 
and  admits  that  he  is  in  full  sympathy  with  the  propaganda  and  prac- 
tices thereof.  Among  other  things,  he  indorses  the  sabotage  recently 
practiced  upon  the  timber  and  lumber  industries  in  the  Northwest, 
and  when  asked  if  he  was  willing  to  join  the  military  forces  of  this 
country  against  Germany,  he  answered,  in  effect,  tjiat  he  entertained 
conscientious  scruples  against  entering  the  army.  He  further  states 
that  the  views  he  entertained  respecting  these  subjects  at  the  time  and 
previous  to  his  naturalization  were  the  same  as  he  now  holds  and  ad- 
heres to.  So  that  it  appears  that  his  attitude  of  mind  then  respecting 
the  principles  and  practices  of  the  order  of  the  Industrial  Workers 
of  the  World  was  the  same  as  his  attitude  now,  to  which  he  firmly 
adheres. 

No  further  evidence  is  necessary  for  establishing  hi?  purposes  and 
designs  as  it  relates  to  organized  government  and  the  peace  and  tran- 
quility of  society,  and  we  have  only  to  inquire,  touching  the  doctrine 
and  principles  of  the  organization,  whether  they  are  promotive  of  or 
inimical  to  the  maintenance  and  stability  of  organized  government,  and 
whether  they  are  calculated  to  promote  peace  and  good  order  in  so- 
ciety, or  whether  they  are  adapted  by  design  to  the  demoralization  and 
degradation  thereof. 

I  should  say  in  this  connection  that  the  defendant  has  said  that  he 
indorses  the  preamble  and  constitution  of  this  organization,  and  that 
further  than  tiiat  he  is  not  acquainted  with  its  principles  and  purposes ; 
but,  having  actively  engaged  in  the  organization,  and  having  been  ac- 
tively engaged  in  the  furtherance  of  the  cause  in  which  the  organiza- 


be  no  question  in  the  mind  of  the  court  that  he  was  thoroughly  ac- 
quainted with  all  its  principles  and  propaganda.  Let  us  therefore 
recount  some  of  the  doctrines,  principles,  and  practices  of  the  (wrier. 
The  preamble  makes  this  enunciation : 

"Between  these  two  classes  [the  working  class  and  the  employing  dass]  i 
struggle  must  go  on  until  the  workers  of  the  world  organize  as  a  class,  take 
possession  of  the  earth  and  the  machinery  of  productlcm,  and  abolisb  the  wa«e 
system." 

The  pledge  is  in  these  words : 

"I  do  solemnly  pledge  my  word  and  honor  that  I  will  obey  the  constltntloa. 
rules,  and  regulations  of  the  Industrial  Workers  of  the  World,  and  that,  keeptog 
always  In  view  Its  fundamental  principles  and  final  alms,  I  will,  to  the  best 
of  my  ability,  perform  the  task  assigned  to  me.  I  believe  in  and  anderstand 
the  two  sentences,  "The  working  class  and  the  employing  class  have  nothing  In 
common,'  and'  'I.«bor  Is  entitled  to  all  It  produces.' " 

The  taftics  or  methods  of  the  I.  W.  W.  are  given  by  Vincent  St. 
John,  an  adherent  of  the  cause.    I  read  only  slight  excerpts : 

"As  a  revolutionary  organization  the  Industrial  Workers  of  the  World  alm<= 
to  use  any  and  all  tactics  that  will  get  the  results  sought  with  the  least  ex- 
penditure of  time  and  energy.  The  tactics  used  are  determined  solely  by  the 
power  of  the  organization  to  make  good  In  their  use.  Ttie  question  of  "rl^f 
and  'wrong*  does  not  concern  us. 

"It  alms,  where  strikes  are  used,  to  paralyze  all  branches  of  the  industry  in- 
volved, when  the  employers  can  least  afford  a  cessation  of  work— during  the 
busy  season  and  when  there  are  rush  orders  to  l>e  filled. 

"Fining  to  force  concessions  from  the  employers  by  the  strike,  work  Is  re- 
sumed and  'sabotage'  Is  used  to  force  the  employers  to  concede  the  demands  of 
the  workers. 

"All  supplies  are  cut  off  from  strike-bound  shops.  All  shipments  are  refused 
or  mlssent,  delayed  and  lost  if  possible.  Interference  by  the  government  la 
resented  by  open  violation  of  the  government's  orders,  going  to  Jail  en  masse, 
causing  expense  to  the  taxi>ayers — which  are  but  another  name  for  the  em- 
ploying class.  ' 

"In  short,  the  I.  W.  W.  advocates  the  use  of  militant  'direct  action'  tacncs 
to  the  full  extent  of  our  power  to  make  good." 

Sabotage  is  defined  by  its  autliors  and  adherents  to  be : 

"Any  conscious  and  willful  act  on  the  part  of  one  or  more  workers  In- 
tended to  slacken  and  reduce  the  output  of  production  in  the  Industrial  field, 
or  to  lestrict  trade  and  reduce  the  proUts  in  the  commercial  field,  in  order  ti> 
secure  fi'om  their  employers  better  conditions  or  to  enforce  those  promise>l 
or  uiaititiiin  tliose  already  prevailing,  when  no  other  way  of  redress  is  open. 

"15.  Any  skillful  operation  on  the  machinery  of  production  Intended  not  to 
de.itroy  it  or  permanently  render  it  defective,  but  only  to  temporarily  disable 
it  and  to  put  it  out  of  running  condition  In  order  to  make  impossible  the  worK 
of  scabs  and  thus  to  secure  the  complete  and  real  stoppage  of  work  during 
a  strike." 

And  again : 

"Sabotage  means  either  to  slacken  up  and  Interfere  with  the  quantity,  or  to 
botch  in  your  skill  and  interfere  with  the  quality  of  capitalist  production  or 
to  give  poor  service.  Sabotage  Is  not  physical  violence;  sabotage  Is  an  Inter- 
nal, industrial  process.  It  is  something  that  Is  fought  out  wltliin  the  four 
walls  of  tlie  shop.  And  these  three  forms  of  sabotage — to  affect  the  quality, 
the  quantity  and  the  service — are  aimed  at  affecting  the  profit  of  the  em- 
ployer.   Sabotage  is  a  means  of  striking  at  the  employer's  profit  for  the  pur- 


pose  or  lorciDg  mm  inro  grannng  cenain  oonoiaons,  even  as  woTKugmen 
strike  for  the  same  purix>se  of  coercing  blm.  It  is  simply  auotber  form  of 
coercion." 

I  read  from  a  pamphlet  entitled  "On  the  Firing  Line" : 

"The  program  of  tbe  I.  W.  W.  offers  tbe  only  possible  solatlon  of  tlie  wage 
question  whereby  "violence  can  be  avoided,  or  at  the  very  worst,  reduced  to  a 
minimum.  To  all  opponents  of  the  organization  wherever  found,  we  desire  to 
state  that  this  organization  will  to  the  best  of  Its  power  and  ability,  bend 
every  effort  towards  making  that  program  effective.  We  also  desire  to  serve 
notice  upon  the  ruling  class  and  all  Its  defenders,  that  whatever  form  me 
struggle  may  take,  we  are  determined  to  continue  in  spite  of  all  odds  until 
victory  has  been  achieved  by  the  working  dass.  If  the  ruling  class  of  to-day 
decide  as  its  prototypes  of  the  i>ast  have  decided,  that  -  violenf^  will  be  the 
arbiter  of  tbe  question,  then  we  will  cheerfully  accept  their  decision  and  meet 
them  to  the  Ijest  of  our  ability  and  we  do  not  fear  the  result 

"The  Industrial  Wbrkers  of  the  World  Is  without  doubt  the  most  revolu- 
tionary body  in  the  world  to-day. 

"Being  propertyless  and  landless  they  have  no  patriotism  nor  reason  for 
patriotism. 

"The  abolition  of  the  wage  system  and  the  creation  of  a  new  social  order 
Is  its  ideal.  Vot  this  Ideal  the  members  will  suffer  hunger,  brave  the  black- 
list, rot  In  the  bastlle,  and  fight — ever  fight — ^for  the  freedom  that  awaits  them 
when  the  rest  of  the  workers  awaken. 

"To  It  has  come  the  knowledge  that  Justice,  liberty,  rights,  etc.,  are  but 
empty  words,  and  power  alone  is  real.  Refusing  to  even  try  to  delegate  its 
power.  It  stands  committed  to  the  policy  of  direct  action. 

"It  strives  to  have  the  workers  realize  the  tremendons  power  tied  up  In 
their  muscle  and  mind — a  power  that  r^resents  the  measure  of  the  masters' 
weakness.  The  workers  are  asked  to  withhold  their  labor  power,  to  refuse 
to  apply  it  to  the  machine,  or  to  apply  It  so  that  the  machine  does  not  function 
properly,  and  thus  defeat  the  masters. 

"They  [the  workers]  will  seize  and  hold  the  machinery  of  production  and 
distribution  and  operate  It  In  their  own  interests." 

Again,  from  a  pamphlet  entitled  "Why  Strikes  are  Lost" : 

"Thus  organized  the  workers  will  use  all  mean^  that  may  be  at  their  com- 
mand In  their  battle  for  control.  Strikes,  Irritation  strikes,  passive  resistance 
strike,  boycott,  sabotage,  political  action,  and  general  strikes  in  industrial 
plants,  will  all  be  means  applied  with  predaion,  and  changed  whenever  con- 
ditions so  dictate." 

The  "Social  General  Strike,"  to  which  the  order  is  committed,  is 
thus  defined: 

"The  profoundest  conception  of  the  general  strike,  however,  the  one 
pointing  to  a  thorough  change  of  the  present  s}-stem;  a  social  revolution  of 
the  world ;  an  entire  new  organization ;  a  demolition  of  the  entire  old  system 
of  all  governments — is  the  one  existing  amongst  the  proletarians  of  the 
Roman  race  (Spain  and  Italy).  For  them  the  general  strike  is  nothing  less 
than  an  Introduction  to  the  social  revolution.  Therefore  we  call  this  the 
general  strike,  to  distinguish  it  from  general  strikes  for  higher  wages,  or  for 
political  privileges  (political  mass  strikes) — 'The  Social  General  Strike,'  This 
conception  of  the  general  strike  will  be  dealt  with  In  this  treatise. 

"It  is  therefore  not  of  such  great  Importance  for  the  propagandists  and  fol- 
lowers of  the  general  strike  theory  (as,  for  Instance,  the  Spanish  and  French 
workers  understand  It)  to  get  all  the  workers  to  lay  down  their  tools  at 
the  same  time,  as  It  is. to  completely  Interrupt  production  In  the  whole  coun- 
try, and  stop  communication  and  consiuiption  for  the  ruling  classes,  and 
that  for  a  time  long  enough  to  totally  disorganize  the  capitalistic  society,  so 
that  after  the  complete  annihilation  of  tbe  old  system,  the  working  people  can- 
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take  iwssesslon  through  Its  labor  unions  of  all  the  means  of  prodnctbm,  mliiec, 
houses,  the  land — In  short,  of  all  the  economic  factors." 

This  pamphlet  then  deals  with  divers  subjects  illustrating  the  ap- 
plication of  the  doctrines,  and  culminates  with  this  dimax: 

"With  a  free  society,  without  class  rale  and  exploitation,  a  society  of  free 
co-operation,  we  have  that  whldi  correqtonds  with  the  absence  of  government, 
'Anarchism.' " 

I  read  a  stanza  which  purports  to  be  one  of  the  songs  of  the  order. 
It  is  styled  "The  Red  Flag": 

"The  People's  flag  Is  deepest  red. 
It  shrouded  oft  our  martyred  dead; 
And  ere  their  limbs  grew  stUf  and  cold 
Their  life-blood  dyed  Its  every  fold. 

"Ohorus : 
"Then  raise  the  scarlet  standard  high 
Beneath  its  folds  we'll  lire  and  die. 
Though  cowards  flinch  and  traitors  sneer. 
We'll  keep  the  red  flag  flying  here." 

"The  I,umber  Jack,"  a  publication  of  the  order,  in  an  editorial  ex- 
claims : 

"The  'Red  Flag,'  and  sing  it  always  to  the  courts  while  the  people  stare  and 
wonder." 

In  this  relation,  it  may  be  stated  that  the  doctrine  of  the  order  car- 
ries its  adherents  to  a  disregard  of  and  a  resistance  to  the  orders  and 
judgments  of  the  courts,  through  organized  protest  and  calumny,  and 
violence,  if  need  be,  to  accomplish  their  purposes.  * 

I  read  further  a  few  extracts  from  the  "Industrial  Worker,"  pub- 
lished at  Spokane,  Wash.  This  is  the  issue  of  April  4,  1912,  and  the 
excerpt  is  found  in  column  2,  page  2,  of  that  issue.  It  is  an  editorial 
under  the  title,  "Our  Labor  Problem" : 

"We  accept  what  benefits  us  front  the  socialist  propaganda,  we  accept  that 
portion  of  anarchist  action  that  Is  of  value,  and  we  retain  that  which  experi- 
ence proves  to  be  an  aid  In  the  class  struggle." 

In  the  issue  of  May  8th  it  is  declared : 

"The  I.  W.  W.  opposes  the  Institution  of  the  state.  It  holds  that  state  or 
governmental  control  of  Industry  would  merely  introduce  a  different  form  of 
slavery.  Government  Implies  governors  and  governed,  a  ruling  and  a  subject 
class.    No  man  Is  great  enough  or  good  enough  to  rule  another. 

"The  I.  W.  W.  is  creating  Its  own  Ideas  of  morality  and  ethical  conduct,  as 
opposed  to  the  current  conceptions  of  what  constitutes  'right'  and  'wrong.' " 

I  have  read  only  a  very  meager  number  of  these  excerpts  which 
have  been  introduced  in  evidence ;  but  they  serve  to  illustrate  the  prin- 
ciples and  the  practices  of  the  order.  They  are  thoroughly  indorsed, 
evidently,  by  the  adherents  of  the  order  and  oy  those  who  seem  to  be 
able  to  expound  its  doctrines.  Other  expressions  may  be  fotmd,  such 
as  these: 

"Towards  the  existence  of  government  the  I.  W.  W.  Is  openly  hostile. 
"It  Is  anti-patriotic. 

"The  kernel  of  evil  lies  in  the  very  existence  of  the  state,  and  vlolaica 
Is  an  economic  factor." 
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No  one  can  read  these  pamphlets  and  pronunciamento  of  the  order 
without  concluding,  by  fair  and  impartial  deduction,  that  it  is  not  only 
ultra  socialistic,  but  anarchistic.  It  is  really  opposed  to  all  forms  of 
government.  It  advocates  lawlessness,  and  constructs  its  own  morals, 
which  are  not  in  accord  with  those  of  well-ordered  society.  Its  adher- 
ents are  anti-patriotic.  They  own  no  allegiance  to  any  organized  gov- 
ernment. And  I  am  unable  to  understand  by  what  right  such  of  them 
as  come  from  anothei*  country  can  claim  that  they  are  entitled  to  be 
admitted  to  citizenship  under  the  Stars  and  Stripes.  The  very  oath 
they  take,  avowing  their  allegiance  to  this  government,  is  to  them  a 
worthless  ceremony,  for  they  do  not  intend  to  submit  themselves  to 
its  Constitution,  laws,  rules,  and  regulations,  nor  to  defend  it  in  time 
of  insurrection,  or  against  an  aggression  from  abroad,  or  when  it  is 
at  war  with  other  nations. 

When,  therefore,  the  defendant  declared  that  he  was  attached  to 
the  principles  of  the  Constitution  of  the  United  States,  and  was  well 
disposed  to  the  good  order  and  happiness  of  the  same,  he  made  avowal 
of  that  which  was  not  in  his  heart,  and  thereby  deceived  the  court. 
And,  further,  he  was  a  disbeliever  in  and  opposed  to  organized  govern- 
ment, and  he  fraudulently  misled  the  court  as  to  that. 

So  that  the  government's  case  is  clear  that  defendant's  certificate 
of  naturalization  was  procured  by  fraud  and  deception  imposed  upon 
the  court  which  directed  its  issuance,  and  the  annulment  of  the  cer- 
tificate must  follow. 


UNITED  STATES  v.  NELSON. 
(IMstrlct  Court,  B.  D.  New  York.    June  24,  1918.) 

1.  Indictment  and  Infomiation  «=>8 — ^Neckssity  of  Indictment— Natuke 

or  Punishment — Bequhung  Convicts  to  Labok — Federal  Convicts. 

Greater  New  York  Charter,  |  700,  requiring  inmates  of  all  criminal 
jails  of  the  dty  to  be  employed  in  labor,  does  not  BW\y  to  federal  con- 
victs sentenced  to  such  Jails,  unless  their  sentence  includes  hard  labor; 
any  other  construction  necessarily  meaning  that  no  crime  against  the 
United  States  involving  Imprisonment  in  a  New  York  City  penal  institu- 
tion could  be  prosecuted  otherwise  than  by  indictment 

2.  Indictment  and  Infobhation  ^=>3 — Selective  Draft  Law — Sau;  of  Liq- 

voa  to  Soldiebs — Peobecution. 

A  prosecution  for  selling  liquor  to  soldiers  In  uniform,  In  violation  of 
Selective  Draft  Act  May  18,  1»17,  S  12  (Ctnnp.  St.  1918,  S  2(M.9a>,  may  be 
instituted  by  information. 

Criminal  prosecution  by  the  United  States  against  Oscar  Nelsoa 
On  motion  to  set  aside  verdict.    Denied. 

Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  N.  Y.,  for  the  United 
States. 

Robert  H.  Elder,  of  New  York  City,  for  defendant 

GARVIN,  District  Judge.  Defendant  has  been  convicted  of  the 
crime  of  violating  section  12  of  the  act  of  Congress  known  as  the 
Selective  Service  Law  approved  May  18,  1917  (40  Stat  82,  c.  IS 

^EsFor  otber  eaaes  see  aame  topic  *  KBT-NUMBBR  in  all  Key-Numbered  Dlt»i\t  t  Xo<<<izee 
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[Comp.  St.  1918,  §  2019a]).  The  prosecution  was  based  upon  an  in- 
formation. Defendant  moves  to  set  aside  the  verdict  of  the  jury, 
claiming  that  the  penalty,  which  may  be  imprisonment  for  not  more 
than  12  months,  is  an  infamous  punishment,  because  it  may  be  at  hard 
labor,  and  that  a  crime  which  may  be  punished  by  a  sentence  of  that 
character  must  be  prosecuted  by  indictment. 

The  Fifth  Amendment  to  the  Constitution  of  the  United  States 
reads :  ' 

"No  person  shall  be  held  to  answer  for  a  capital,  or  otber  Infamoos 
crime,  unless  on  a  presentment  or  Indictment  of  a  grand  jury,  except  In  cases 
arising  in  the  land  or  naval  forces,  or  In  the  militia,  when  in  actual  service 
in  time  of  war  or  public  danger." 

Defendant  claims  that  In  the  state  of  New  York,  where  the  United 
States  Court  sentences  to  a  state  penal  or  reformatory  institution,  it 
is  necessarily  a  sentence  at  hard  labor.  Rev.  St.  §  5539  (Comp.  St 
St.  §  10523),  provides : 

"Whenever  any  criminal,  convicted  of  any  offense  against  the  United 
States,  is  Imprisoned  In  the  Jail  or  penitentiary  of  any  state  or  territory,  snch 
criminal  shall  in  all  respects  be  subject  to  the  same  discipline  and  treatmait 
as  convicts  sentenced  by  the  courts  of  the  state  or  territory  In  which  snch 
jail  or  penitentiary  is  situated;  and  while  so  confined  therein  shall  be  ex- 
clusively under  the  control  of  the  officers  having  charge  of  the  same,  under 
the  laws  of  such  state  or  territory." 

Section  171  of  the  New  York  Prison  Law  (Consol.  Laws,  c  43) 
provides : 

"The  superintendent  of  state  prisons,  the  superintendents,  managers  and 
officials  of  all  reformHtorles  and  penitentiaries  in  the  state,  shall,  so  far  as 
practicable,  cause  all  the  prisoners  In  said  institutions,  who  are  physicallv 
c&Dable  thereof,  to  be  employed  at  liard  labor  for  not  to  exceed  eight  hours 
each  day.    •    •    •  " 

Section  5541  of  the  Revised  Statutes  (Comp.  St.  §  10527)  provides: 

"In  every  case  where  any  person  convicted  of  any  offense  against  the 
United  States  la  sentenced  •  •  •  for  a  period  longer  than  one  year,  the 
court  by  which  the  sentence  is  passed  may  order  the  same  to  be  executed  in 
any  state  Jail  or  penitentiary  within  the  district  or  state  where  such  court 
is  held,  the  use  of  which  jail  or  penitentlaiy  is  allowed  by  the  Legislatare  of 
the  state  for  that  purpose." 

As  a  sentence  for  more  than  one  year  cannot  be  imposed  in  the  case 
at  bar,  and  as  the  commitment,  therefore,  cannot  be  executed  in  any 
state  jail  or  penitentiary  within  the  district  or  state  where  this  court 
is  held,  the  commitment  must  be  to  some  county  jail  or  institution  in 
the  city  of  New  York. 

[  1  ]  Defendant  claims,  further,  that  if  the  court  is  of  the  opinion  that 
the  only  institution  to  which  il  has  power  to  sentence  the  defendant 
is  to  some  local  institution  within  the  city  of  New  York,  that,  too,  is 
necessarily  a  sentence  at  hard  labor,  because  of  section  700  of  the 
Charter  of  the  City  of  New  York  (Laws  N.  Y.  1901,  c.  466)  which 
provides : 

"Every  inmate  of  an  institution  under  the  charge  of  the  commissioner  of 
correction,  and  this  includes  all  the  criminal  Jails  in  the  dty,  whose  a;:e 
and  health  will  permit,  shall  be  employed  In  quarrying  or  cutting  stone,  or  in 
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such  articles  as  may  be  required  for  ordinary  use  In  the  institutions  under  the 
control  of  tlie  commissioner,  or  for  the  use  of  any  department  of  the  city  of 
New  York,  or  in  preparing  and  building  sea  walls  upon  Islands  or  other 
places  belonging  to  the  city  of  New  York  upon  which  public  Institutions  now 
are  or  may  hereaAer  be  erected,  or  in  public  works  carried  <«  by  any  de- 
partment of  the  city,  or  at  such  mechanical  or  other  labor  as  shall  be  found 
from  ezperienciB  to  be  suited  to  the  capacity  of  the  IndlTldnaL" 

Section  702  of  the  Charter  provides: 

"The  hours  of  labor  required  of  any  Inmate  of  any  Instltotlon  under  the 
charge  of  the  commissioner  shall  be  fixed  by  the  commissioner.  In  case  any 
person  confined  la  any  institution  in  the  department  shall  refuse  or  neglect 
to  perform  the  work  allotted  to  him  by  the  officer  in  charge  of  such  institur 
tlon,  •  *  •  it  shall  be  the  duty  of  the  crtBcer  in  charge  of  such  Institu- 
tion in  which  such  person  or  persons  is  or  are  confined  to  punish  him  or  them 
by  solitary  confinement,  and  by  being  fed  on  bread  and  water  only,  for  such 
length  of  time  as  shall  be  considered  necessary.    ♦    ♦    *" 

The  only  punishments  provided  by  Congress  for  a  violation  of  sec- 
tion 12  of  the  Selective  Service  Law  are  a  fine,  or  imprisonment  for 
not  more  than  12  months,  or  hoth.  Nothing  whatever  is  said  about 
hard  labor  being  a  part  of  the  punishment,  and  therefore  the  court 
has  no  power  to  include  it  in  the  sentence. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  provisions  of 
sections  700  and  702  of  the  Charter  of  the  City  of  New  York,  are 
not  intended  to  authorize  the  employment  of  federal  prisoners  at  hard 
labor  unless  the  sentence  so  directs.  Federal  prisoners  must  of  course 
be  subject  to  the  discipline  of  local  jails,  but  they  cannot  be  there  con- 
fined at  hard  labor  under  a  sentence  imposed  as  a  result  of  having 
committed  the  crime  of  which  the  defendant  herein  has  been  con- 
victed. Any  other  construction  of  the  Charter  would  necessarily  mean 
that  no  crime  against  the  United  States  involving  imprisonment  in  a 
penal  institution  of  the  city  of  New  York  may  he  prosecuted  except 
by  indictment. 

It  was  said  by  Hughes,  J.,  in  United  States  v.  Smith  (C.  C.)  40 
Fed.  755,  at  page  760: 

"I  do  not  agree  with  counsel,  who  resist  the  filing  of  this  information,  tnat 
the  term  'state  prison'  was  used  by  the  Supreme  Court  in  the  general  sense 
of  any  Jail  or  lockup  of  a  county  or  city  owned  by  the  state.  Such  a  con- 
struction would  lead  us  to  the  absurd  conclusion  that  the  Supreme  Court 
meant  to  hold  that  no  offense  involving  confinement,  however  brief,  in  a  state 
or  city  jail  or  station  house  could  be  prosecuted  by  Information." 

Not  decisive  of  the  point  involved,  but  indicating  the  attitude  of 
the  court,  is  the  decision  of  Paul,  J.,  in  United  States  v.  Cobb  (D.  C.) 
43  Fed.  570,  at  page  571 : 

"Section  5541  of  the  Revised  Statutes  provides  that:  'In  every  case  where 
any  person  convicted  of  any  offense  against  the  United  States  la  sentenced 
•  ♦  •  for  a  longer  period  than  one  year,  the  court  by  which  the  sentence 
is  passed  may  order  the  same  to  be  executed  in  any  state  jaU.  or  penitentiary 
within  the  district  or  state  where  such  court  is  held,  the  use  of  which  jail  or 
penitentiary  is  allowed  by  the  Legislature  of  the  state  for  that  purpose.' 
Under  this  provision,  when  a  statute  prescribes  a  punishment  by  confinement 
not  exceeding  one  year,  the  convict  cannot  be  confined  in  any  state  prison  or 
penitentiary. 


secuon  ooiz  oi  tne  iMvisea  HUltuies,  in  wnica  uie  punisiuneui.  aeiioea  ma; 
be  confinement  for  a  period  of  three  years,  and  under  whliii,  if  oonTictcd, 
he  may  be  confined  In  a  state  prison  or  p«altentlary,  according  to  the  pn)- 
ylslons  ;of  section  5541,  Rev.  St.,  above  quoted.  It  is  dear  that  he  eannot  l)e 
prosecuted  by  Information,  but  only  on  a  ppeBMitmeat  or  indictmoit  of  a 
grand  Jury.  The  demurrer  In  this  case  is  therefore  sustained.  In  tbe  casa 
against  John  Smith  and  H.  A.  Cobb,  who  are  prosecuted  under  the  provisiats 
of  section  5506  of  the  Revised  Statutes,  the  imprisonment  prescribed  by  tte 
statute  cannot  exceed  one  year;  and  therefore,  if  convicted,  their  ctmflne- 
ment  in  any  state  jail  or  pailtentiary  is  Inhibited  by  the  provisloaa  of  sectioa 
5541,  quoted  above. 

"Counsel  for  the  defendants  contend  that  section  5546  of  the  Bevlsed  Stat- 
utes [Comp.  St  I  10547]  removes  the  inhibition  prescribed  in  section  S541,  and 
allows  the  court  to  send  the  convict  to  a  state  prlsoa  or  penitentiary  where 
the  period  of  confinement  prescribed  by  the  statute  Is  for  the  term  of  one 
year  or  less.  The  court  does  not  concur  in  this  view.  SecUoa  5646  reads  a-s 
follows:  'Sec.  5546.  All  persons  who  have  been,  or  who  may  hereafter  be, 
convicted  of  crime,  by  any  court  of  the  United  States,  whose  punishment  is 
Imprisonment  In  a  district  or  territory  where,  at  the  time  of  conviction, 
•  •  *  there  may  be  no  penltentlaiy  or  Jail  suitable  for  the  confinement  of 
convicts,  or  available  therefor,  shall  be  confined  during  the  term  for  which 
they  have  been  or  may  be  sentenced  *  •  •  in  some  suitable  jail  or 
penitentiary  in  a  convenient  state  or  territory  to  be  designated  by  the  attor- 
ney general,  and  shall  be  transported  and  delivered  to  the  warden  or  kepper 
of  such  Jail  or  penitentiary  by  the  marshal  of  the  district  or  territory 
where  tbe  conviction  has  occurred ;  and,  if  the  conviction  be  had  in  the  Dis- 
trict of  Columbia,  in  such  case,  the  transportation  •  •  •  shall  be  by  the 
warden  of  the  Jail  of  that  district ;  the  reasonable,  actual  expense  of  transpor- 
tation, necessary  subsistence  and  hire  and  transportation  of  guards  and  the 
marshal,  or  the  warden  of  the  Jail  in  the  District  of  Columbia,  only,  to  be 
paid  by  the  Attorney  General  out  of  the  Judiciary  fund.  But  If,  in  the  (pinion 
of  the  Attorney  General,  the  expense  of  transportation  from  any  state,  ter- 
ritory, or  the  District  of  Columbia,  in  which  there  la  no  penitentiary,  will 
exceed  the  cost  of  maintaining  them  in  Jail  in  the  state,  territory,  or  the  Dis- 
trict of  Columbia  during  the  period  of  their  sentence,  then  it  shall  be  lawful 
so  to  confine  them  therein  for  the  period  designated  in  their  respective  aen- 
'  tences.' 

"Section  6646  neither  by  express  words  nor  by  implication  repeals,  modi- 
fies, or  changes  the  provisions  of  section  5541.  Section  5646  is  legislation  on  a 
subject  entirely  different  from  that  of  section  5541.  Its  object  is  to  define  the 
duties  of  the  attorney  general  when  there  is  no  JaU  or  penitentiary  in  the 
district  or  state  where  the  person  is  convicted  in  which  such  person  may  b© 
confined.  It  preserves  throughout  the  distinction  between  JaU,  as  one  dass 
of  prisons,  and  state  Jail  or  penitentiary,  as  another  class  of  prisons.  It 
could  not  have  been  contemplated  that  a  person  convicted  tmder  a  statute 
where  tbe  punishment  prescribed  is  confinement  In  Jail  could,  by  reason  of 
being  sent  to  another  state,  because  there  was  no  Jail  in  the  district  or  state 
where  he  was  convicted  where  he  could  be  confined,  be  confined  in  a  state 
prison  or  penitentiary  of  the  other  state  to  which  he  is  sent  The  mere  fact 
of  the  Attorney  General  engaging  prisons  in  another  state  than  that  in 
which  the  convict  is  sentenced  cannot  change  the  character  of  the  convict's 
punishment,  or  make  that  Infamous  which  was  not  so  toy  the  sentence,  nor 
authorize  the  court  to  confine  in  a  state  j>ri8on  or  penitentiary,  with  or 
without  hard  labor,  a  person  who  has  been  convicted  and  sentenced  under  a 
statute  which  preso-lbes  imprisonment  alone  as  the  punishment,  and  excludes 
the  idea  of  Imprisonment  in  a  state  Jail  or  penitentiary,  with  or  without  hard 
labor.  Any  other  construction  would  lead  to  the  unreasonable  conclusicm 
that  a  person  convicted  under  a  statute  that  imposes  confinement  for  a  term 
not  exceeding  one  year,  and  that  does  not  impose  hard  labor  as  a  part  of  the 
punishment,  and  sentenced  to  confinement  for  one  month,  could  be  sent  to  a 
state  Jail  or  penitentiary.  The  only  case  where  a  person  can  be  sentenced  to 
a  jail  or  penitentiary  not  exceeding  one  year  Is  where  the  statute  prescribes 


hard  labor  as  part  of  the  punishment,  and  leaves  the  term  of  Imprisonment  In 
the  discretion  of  the  court,  as  In  the  Case  of  Robinson, i  dted  by  counsel  for 
defendants,  which  was  an  indictment  under  section  5406,  tried  at  a  former 
term  of  this  court  In  8u<di  a  case,  from  the  very  character  of  the  punish- 
ment inflicted,  the  convict  has  to  be  sent  to  a  state  jail  or  penitentiary.  I£ 
the  theory  advanced  by  counsel  for  defendants  was  correct,  that,  under  the 
provisions  of  section  5546,  a  person  sentenced  to  Imprisonment  for  a  period 
not  exceeding  one  year  can  be  sent  to  a  state  prison  or  penitentiary.  It  would 
follow  that  there  are  no  crimes  against  the  United  States  the  punishment  for 
which  is  Imprisonment,  that  can  be  proceeded  against  by  Information." 

[2]  In  conclusion,  it  may  be  observed  that  the  constitutional  amend- 
ment relied  upon  by  the  defendant,  by  its  very  language  does  not  re- 
quire an  indictment,  even  for  a  capital  or  otb^^nse  infamous  crime, 
in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in 
actual  service  in  time  of  war  or  public  danger.  This  gives  the  gov- 
ernment the  right,  in  time  of  war,  to  prosecute  by  information  a  vio- 
lation of  section  12  of  the  Selective  Service  Law,  even  if  such  a  vio- 
lation be  held  to  be  an  infamous  crime,  for  sudi  a  crime  is  a  case 
arising  in  the  land  or  naval  forces  in  actual  service  in  time  of  war. 
The  Fifth  Amendment  does  not  provide  that  the  cases  must  be  against 
the  land  or  naval  forces.  It  is  clearly  much  broader  and  refers  to  such 
crimes  as  involve  the  land  or  naval  forces  in  their  origin.  Section  12 
of  the  Selective  Service  Law  forbids  the  sale  of  intoxicating  liquor  to 
a  man  in  uniform  in  the  militai^  service  of  the  United  States,  and 
therefore  a  violation  of  its  provisions  is  now  a  crime  arising  in  the 
land  forces  in  actual  service  in  time  of  war. 

The  motion  to  set  aside  the  verdict  of  the  jury  must  be  denied. 


In  re  POOD  CONSERVATION  ACT. 
(District  Court,  N.  D.  New  York.     December  26,  1918.) 

1.  CsunNAi.  Law  €=31209 — ^Dottble  Pcnishweitt. 

When  a  defoidant  has  been  Indicted,  convicted,  and  punished  under  Act 
Aug.  10,  1917,  {  15  (Oomp.  St.  1918,  §  3115%!),  for  Importing  dlstUled 
q>lrlts  in  violation  of  its  prohibition,  he  cannot  be  proceeded  against  in 
i«m  for  forfeiture  of  the  vehicles  used  in  bringing  In  such  spirits,  un- 
der Rev.  St.  9  3062  (Oomp.  St.  |  5764),  but  the  spirits,  being  unlawfully 
in  the  United  States,  may  be  seized  and  condemned. 

2.  Criminai.  Law   <S=»1206(1) — Statute   Cbbatino   New   Offense — ^Punish- 

ment. 

When  a  statute  creates  a  neiw  ofl^ense  and  fixes  the  penalty,  or  pre- 
scribes a  speciflp  puni^iunent,  only  that  punishment  can  be  Inflicted  which 
thfi  statute  prescribes. 
8.  JuDQitENT   ©=s559 — Conclusiveness — "AcQurrrAL" — "Conviction." 

An  "acquittal,"  as  between  the  same  parties,  establishes  once  for  all 
that  the  acts  alleged  were  not  committed  by  the  one  charged  with  the 
offense,  while  a  "conviction"  is  an  adjudication,  once  for  all,  as  between 
the  same  parties,  that  the  acts  alleged  were  committed,  and  In  such  case 
the  consequences  prescribed  by  law  must  follow. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Acquittal;    Conviction.] 

$=9For  other  cues  see  same  topic  &  KET-NtJMBBR  In  all  Key-Numbered  Digests  &  Indexes 

*  No  opinion  tiled. 
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In  the  matter  of  violations  of  Food  Conservation  Act  Aug.  10, 1917, 
§  10,  by  bringing  into  the  United  States  distilled  spirits. 

The  question  arises  under  section  15,  chapter  53,  Act  Aug.  10, 1917, 
40  Stat.  282  (Comp.  St.  1918,  §  3115^80.  whether  or  not  those  who 
violate  the  act  by  bringing  into  the  United  States  from  the  EkMninion 
of  Canada,  or  any  foreign  country,  distilled  spirits,  forfeit  to  the  Unit- 
ed States,  not  only  such  distilled  spirits,  but  the  vehicle  used  in  so  im- 
porting or  bringing  in  such  articles. 

D.  B.  Lucey,  U.  S.  Atty.,  of  Ogdensburg,  N.  Y.,  for  the  United 
States. 
Geo.  J.  Moore,  of  Malone,  N.  Y.,  for  certain  defendants. 

RAY,  District  Judge.  [1]  Act  Aug.  10,  1917,  c.  53,  §  15,  40  Stat. 
282  (Comp.  St.  1918,  §  31151/80,  provides: 

"That  from  and  after  thirty  days  from  the  date  of  tJie  approval  of  this  act 
no  foods,  fruits,  food  materials,  or  feeds  shall  be  used  In  the  production  of 
distilled  spirits  for  beverage  purposes;  •  •  *  nor  thall  there  be  im- 
parted into  the  Vnited  States  any  distilled  spirits.  •  •  »  Any  person  who 
willfully  violates  the  provisions  of  this  section,  •  •  •  or  who  shall  im- 
port any  such  liquors  without  first  obtaining  a  license  so  to  do  when  a  li- 
cense is  required  under  this  section,  •  *  •  shall  be  punished  by  a  fine 
not  exceeding  $5,000,  or  by  imprisonment  for  not  more  than  two  years,  or 
both." 

This  provision  forbids  and  prohibits  the  importation — ^that  is,  bring- 
ing— into  the  United  States  of  any  distilled  spirits,  and  makes  such 
bringing  in  a  crime  punishable  by  fine  or  imprisonment,  and  the  fine 
and  term  of  imprisonment  are  specified.  This  section  is  not  a  part  of 
the  customs  laws,  providing  for  the  importation  of  "dutiable"  goods. 

Section  3096,  c.  11,  R.  S.  U.  S.  (Comp.  St.  §  5808),  "Provisions  Ap- 
plying to  Commerce  with  Contiguous  Countries,"  provides : 

"All  persons  may  import  any  merchandise  o/  which  the  importation  slmll 
not  he  entirely  prohibited,  Into  the  districts  whidi  are  or  may  be  estaUished 
on  the  northern  and  northwestern  boundaries  of  the  United  States,  in 
vessels  or  boats  of  any  burden,  and  In  rafts  or  carriages  of  any  kind  or  nature 
whatsoever." 

This  does  not  permit  the  importation  of  distilled  spirits,  as,  since  the 
enactment  of  August  10,  1917,  the  importation  has  been  absolutely  and 
wholly  prohibited,  and  even  before  that  a  duty  was  imposed  on  dis- 
tilled spirits,  and  tliey  could  only  be  imported  through  the  custom  house 
on  payment  of  the  duties  imposed. 

Section  3098,  R.  S.  U.  S.  (Comp.  St.  §  5810),  provides  that: 

"The  •  «  •  driver  of  any  carriage  or  sleigh,  and  every  other  person. 
coming  from  any  forelen  territory  adjacent  to  the  United  States  into  the 
United  States,  with  merchandise  subject  to  duty,  shall  deliver,  immediately 
on  his  arrival  within  the  United  States,  a  manifest  of  the  cargo  or  loadin:; 
of  such  •  •  •  carriage  or  sleigh,  or  of  the  merehandlse  so  brought  from 
such  foreign  territory,  at  the  oflSce  of  any  collector  or  deputy  collector  whtdi 
shall  be  nearest  to  the  boundary  line^  or  nearest  to  the  road  or  waters  by 
which  such  merchandise  is  brought" 
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not  done,  or  if  the  custom  house  be  passed  by — 

"the  merchandise  sul>ject  to  dutv,  and  so  Imported,  shall  be  forfeited  to  the 
United  States,  together  tctth  the  vessel,  hoot  *  *  *  or  the  carriage  or 
sleigh,  •  •  •  drawing  the  tame,  *  •  *  and  sue*  master  *  •  • 
or  other  importer  shall  be  subject  to  a  penalty  of  four  times  the  value  of 
the  merchandise  so  Imported." 

This  section,  providing  for  the  forfeiture  of  the  vehicle  in  which 
goods  are  brought  into  the  United  States  without  entry  or  payment  of 
duty,  applies  to  vehicles  drawing  or  transporting  "dutiable  goods"  only. 

Prior  to  the  enactment  of  the  law  of  August  10,  1917,  distilled  spir- 
its were  subject  to  duty,  and  hence,  if  brought  in  in  violation  of  law — 
that  is,  without  payment  of  duty — ^the  spirits  and  vehicle  in  which 
transported  could  be  seized  as  forfeited  under  the  provisions  of  the 
statute  quoted.  I  find  no  express  and  specific  provision  for  the  for- 
feiture and  seizure  of  goods  brought  into  the  United  States,  where  the 
importation  is  absolutely  prohibited  by  statute,  or  of  the  vehicle,  etc., 
by  which  such  goods  or  merchandise  was  drawn  or  in  which  carried. 
Such  merchandise  is  not  dutiable.  But  I  do  find  the  following  which 
I  think  applicable  in  this  case.  Section  3059,  R.  S.  U.  S.  (Comp.  St. 
§  5761),  specifies  the  officers  who  may  make  searches  and  seizures,  and 
section  3(>51  (section  5763)  provides  that  any  such  ofiicer — 

"may  stop,  search,  and  ezEunlne,  as  Tvell  without  as  within  their  respective 
districts,  any  vehicle,  beast,  or  person,  on  which  or.  whom  he  or  they  shall 
suspect  there  is  merchandise  which  Is  subject  to  duty,  or  shall  have  been  In- 
troduced Into  the  United  States  in  any  manner  contrary  to  law,  •  •  • 
and  if  any  such  officer  or  other  person  so  authorized  shall  find  any  merchan- 
dise on  or  about  any  such  vehicle,  beast  or  person,  •  •  •  which  he  shall 
have  reasonable  cause  to  believe  is  subject  to  duty,  or  to  have  been  unlawfully 
introduced  into  the  United  States,  whether  by  the  person,  In  possession  or 
charge,  or  by,  in,  or  upon  such  vehicle,  l>ea8t  or  otherwise,  be  shall  seize  and 
secure  the  same  for  trial." 

Section  3062  (section  5764)  then  provides : 

"Every  such  vehicle  and  beist,  or  either,  together  with  teams  or  other 
motive  power  used  In  conveying,  drawing,  or  propelling  such  vehicle  or  mer- 
chandise, and  all  other  appurtenances  *  *  •  shall  be  subject  to  seizure 
and  forfeiture." 

These  sections  were  enacted  in  1866  and  are  still  in  force.  Under 
their  provisions,  standing  alone,  the  distilled  spirits  brought  into  the 
United  States  from  Canada  since  the  act  of  August  10,  1917,  became 
a  law,  as  well  as  the  vehicles  in  which  same  were  brought,  become  sub- 
ject to  seizure  and  forfeiture,  inasmuch  as  the  distilled  spirits  were 
and  are  brought  in  "contrary  to  law."  The  bringing  in  is  absolutely 
prohibited.  But  section  15  of  the  act  of  August  10,  1917,  provides  a 
punishment  by  fine  or  imprisonment  for  so  bringing  in  or  importing  the 
liquors,  and  makes  no  reference  directly  or  indirectly,  or  by  inference, 
to  any  added  punishment  or  penalty  by  way  of  forfeiture  of  the  mer- 
chandise, liquors,  so  brought  in,  or  of  the  vehicle  in  which  transported 
into  the  United  States.    Is  the  punishment  prescribed  by  section  15  of 
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the  act  of  1917  full,  complete,  comprehensive,  exclusive,  and  final,  and 
does  it  exclude  or  preclude  the  enforcement  of  the  forfeiture  prescrib- 
ed by  sections  3061  and  3062,  R.  S.,  above  referred  to  ?  Section  30S2, 
R.  S.  U.  S.  (Comp.  St  §  5785),  provides: 

"If  any  person  shall  fraudnlently  or  knowingly  import  or  bring  into  tlie 
United  States,  or  assist  in  so  doing,  any  merchandise,  contrary  to  law,  or 
shall  receive,  conceal,  buy,  8<^,  or  in  any  manner  facilitate  the  tran^wrta- 
tlon,  concealment,  or  sale  of  such  merchandise  after  importation,  knowing 
the  same  to  have  been  imported  contrary  to  law,  such  merchandise  shall  be 
forfeited  and  the  offender  shall  be  fined  in  any  sum  not  exceeding  fire 
thousand  dollars  nor  less  than  fifty  dollars,  or  be  Imprisoned  for  any  time  not 
exceeding  two  years,  or  both.  Whenever,  on  trial  for  a  rlolatioa  of  tnis 
section,  the  defendant  is  shown  to  have  or  to  have  had  possession  of  sadi 
goods,  such  possesslMi  cdiall  be  deemed  evidence  sufficient  to  anth<Hlxe  con- 
viction, unless  the  defendant  shall  explain  the  possession  to  the  satfsfactian 
of  the  Jury." 

Here  we  have  provisions  imposing  a  fine  or  imprisonment  and  also 
a  forfeiture  for  fraudulently  or  knowingfy  importing  or  bringing  into 
the  United  States,  or  assisting  in  so  doing,  "any  merchandise  contrary 
to  law."  But  I  do  not  see  that  those  who  violate  the  act  of  1917,  by 
bringing  in  distilled  spirits,  can  be  punished  under  this  section,  as  the 
punishment  is  prescribed  by  the  act  of  1917  itself.  The  offenders  can- 
not be  punish«i  under  both  sections,  and  evidently  it  was  the  purpose 
to  have  those  who  bring  in  distilled  spirits  in  violation  of  the  act  of 
August  10,  1917,  punished  under  the  provisions  of  that  act  and  as 
therein  prescribed.  In  Daigle  v.  United  States  et  al.,  237  Fed.  159, 
163,  150  C.  C.  A.  30S,  it  was  held  that  potatoes  and  the  vehicle  in 
which  transported  were  subject  to  seizure  and  forfeiture;  such  po- 
tatoes having  been  imported  and  brought  into  the  United  States  crai- 
trary  to  law,  the  importation  of  such  potatoes  having  been  prohibited 
by  the  Plant  Quarantine  Act  (Act  Aug.  20,  1912,  c.  308,  §  7,  37  Stat. 
317  [Comp.  St.  §  8758]),  which  is  quoted  (237  Fed.  on  page  162,  150 
C.  C.  A.  308)  in  the  opinion. 

That  act  of  itself  did  not  provide  for  seizure  and  forfeiture  of  the 
potatoes,  or  of  the  vehicle  in  which  transported  into  the  United  States, 
but  did  contain  the  following: 

"Sec.  10.  That  any  person  who  shall  violate  any  of  the  provisions  of  this 
act  •  •  *  shall  be  deemed  guilty  of  a  misdemeanor  and  shall,  upon  con- 
viction thereof,  be  punished  by  a  fine  not  exceeding  five  hundred  dollars  or 
by  imprisonment  not  exceeding  one  year,  or  both  sudi  fine  and  imprisonment. 
In  the  discreti<Hi  of  the  court"    Ccxnp.  St.  S  8762. 

It  does  not  appear  that  any  criminal  proceedings  had  been  taken 
against  the  offenders,  or  fine  or  imprisonment  imposed.  So  far  as  ap- 
pears, the  question  was  not  raised  that  the  person  or  persons  importii^ 
the  potatoes  contrary  to  law  could  not  be  punished  by  fine  or  imprison- 
ment, and  compelled  also  to  submit  to  the  seizure  and  forfeiture  of  the 
vefiicles,  etc.,  in  which  same  were  carried  or  transported.  Nothing  is 
said  in  the  case  on  that  subject. 

In  United  States  v.  McKee,  4  Dill.  128,  Fed.  Cas.  No.  15,688,  the  de- 
fendant had  been  indicted  and  convicted  and  punished  for  having  con- 
spired with  certain  distillers,  in  violation  of  the  Revised  Statutes  of 
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the  United  States,  to  defraud  the  United  States  by  unlawfully  remov- 
ing distilled  spirits  without  payment  of  the  taxes  thereon.  He  was  aft- 
erwards sued  in  a  civil  action  by  the  United  States  under  another  sec- 
tion of  the  Revised  Statutes  to  recover  a  penalty  given  thereby  of  dou- 
ble the  amount  of  the  taxes  lost  by  such  conspiracy  and  fraud.  The 
transactions  giving  rise  to  the  criminal  prosecution  and  punishment 
and  the  liability  to  the  penalty  were  the  same.  It  was  held  that  the 
suit  for  the  penalty  was  barred  by  the  criminal  trial,  conviction,  and 
punishment,  as  defendant  could  not  be  twice  punished  for  the  sarpe 
offense.  This  case  is  cited,  quoted,  and  approved  in  Coffey  v.  United 
States,  116  U.  S.  436,  at  page  445,  6  Sup.  Ct.  437,  29  L.  Ed;  684. 

In  United  States  v.  One  Distillery  (D.  C.)  43  Fed.  846,  it  was  held 
that: 

"After  an  officer  and  stockholder  of  a  corporation  engaged  In  distilling  is 
convicted  for  a  violation  of  the  Internal  revenue  law,  an  action  cannot  be 
maintained  to  enforce  the  forfeiture  of  the  corporation's  property  for  the 
same  offense^  even  though  the  forfeiture  Is  resisted  only  by  the  other  stock- 
holders—following U.  S.  T .  McKee,  4  Dill.  128  [E^d.  Cas.  No.  15,688]." 

Jn  United  States  v.  Olsen  (D.  C.)  57  Fed.  579,  it  is  held: 

"A  Judgment  of  forfeiture  entered  against  a  vessel  under  Act  July  6,  1884,  { 
10  (23  Stat,  117),  for  an  act  of  the  master  In  bringing  Oliinese  laborers  from 
a  foreign  port  and  landing  them  in  the  United  States,  in  violation  of  sec- 
tion 2  of  the  act,  cannot  be  pleaded  by  the  owner  of  the  vessel  in  bar  to  an 
Indictment  for  aiding  and  abetting  the  act  of  the  master,  as  forbidden  in  sec- 
tion 11  of  the  act  U.  S.  v.  McKee,  4  DUl.  128  [Fed.  Cas.  No.  15,688] ;  OofCey 
V.  U.  S.,  6  Sup.  Ct.  437.  116  U.  S.  436  [29  U  Ed.  684] ;  and  V.  S.  v.  One 
DlstUlery  [D.  G]  43  Fed.  846,  distinguished." 

The  Olsen  Case  is  not  necessarily  in  point,  as  all  the  acts  of  the  mas- 
ter of  the  vessel  which  subjected  the  vessel  to  seizure  and  forfeiture, 
and  on  which  acts  the  forfeiture  of  the  vessel  was  based,  were  not 
necessarily  those  of  the  owner  of  the  vessel  in  aiding  and  abetting  the 
bringing  in  of  the  Chinese  persons.  The  owner  lost  his  vessel  because 
of  the  unlawful  acts  of  the  master.  Under  the  indictment  found 
against  the  owner  he  was  to  be  tried  for  aiding  and  abetting.  The  for- 
feiture was  not  incurred  because  of  those  acts  of  aiding  and  abetting, 
although  the  aiding  and  abetting  must  have  been  a  part  of  the  acts 
of  the  master.    They  must  have  acted  in  concert. 

It  is  somewhat  difficult  to  reconcile  the  Olsen  Case  with  the  McKee 
Case  and  the  One  Distillery  Case.  When  a  statute  declares  that  if 
certain  acts  are  done,  which  are  made  unlawful,  the  party  doing  them 
shall  be  punished  on  conviction  by  fine  or  imprisonment,  or  both,  and 
also  declares  that  the  instrumentalities  used  in  the  commission  of  such 
offense  shall  also  be  subject  to  seizure  and  forfeiture  to  the  United 
States,  it  well  may  be  that  indictment,  conviction,  and  sentence  do  not 
constitute  a  bar  to  a  proceeding  in  rem  to  enforce  the  forfeiture,  in- 
asmuch as  the  criminal  prosecution  and  punishment  and  the  proceed- 
ing ^n  rem  to  enforce  the  forfeiture  as  a  part  of  the  punishment  are 
necessarily  separate  and  distinct  proceedings,  but  both  are  pursued 
necessarily  to  enforce  the  penalty  and  punishment  prescribed  for  the 
doing  of  the  unlawful  acts,  viz.  fine  or  imprisonmoit,  it  may  be  both, 
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and  forfeiture  of  the  instrumentalities  used  in  the  commission  of  tbe 
offense.    It  is  all  one  punishment,  although  in  a  sense  cumulative. 

But  when  we  have  a  statute,  complete  in  and  of  itself,  which  makes 
the  doing  of  certain  prohibited  acts,  therein  specified,  a  crime,  and 
such  statute  also  prescribes  the  punishment  to  be  inflicted  in  case  of 
violation,  and  such  statute  makes  no.  reference  to  other  statutes,  it  is 
going  far  to  say  that  we  may  go  to  some  other  prior  statute  whidi  in 
general  language  provides  for  the  forfeiture  to  the  United  States  of 
all  instrumentalities  used  in  the  commission  of  offenses  of  that  char- 
acter. If  the  forfeiture  is  enforced,  it  is  in  the  nature  of  and  in  fact 
amounts  to  the  imposition  of  an  added  punishment,  not  found  in  or 
provided  for  in  the  statute  which  makes  the  doing  of  the  prohibited 
act  a  crime  and  which  also  specifies  the  punishment  to  be  inflicted  in 
case  of  a  violation.  It  is  settled  law  that  when  a  person  is  accused  of 
a  crime,  indicted,  tried,  convicted,  or  acquitted,  as  the  case  may  be,  by 
a  court  of  competent  jurisdiction,  and  punished,  if  convicted,  or  acquit- 
ted, he  cannot  again  be  indicted,  tried,  convicted,  and  punished  for  the 
commission  of  that  offense,  or  again  tried. 

"Where  a  criminal  diarge  has  been  adludlcated  upon  by  a  court  having 
jurisdiction  to  hear  and  determine  It,  that  adjudication,  whether  It  takes 
the  form  of  an  acqnltt.il  or  conviction,  la  final  as  to  the  matter  so  adjudicated 
upon,  and  may  be  pleaded  in  bar  to  any  subeequ«it  prosecution  for  the  same 
offense.  ♦  ♦  ♦  In  this  respect  the  criminal  law  is  In  unison  with  that 
which  prevails  In  civil  proceedings."  Hawliins,  J.,  in  Queen  v.  Miles,  24  Q. 
B.  D.  423,  431,  adopted  and  approved  by  the  Supreme  Court  in  United  States 
V.  Oppenheimer,  242  U.  S.  85,  88,  37  Sup.  Ct.  68,  61  L.  Ed.  161. 

In  Coffey  v.  United  States,  116  U.  S.  436,  6  Sup.  Ct  437,  29  L.  Ed. 
684,  which  was  an  action  on  information  against  certain  distilled  spirits 
and  apparatus  used  in  the  distillation  of  same,  for  the  forfeiture  there- 
of, the  defendant  pleaded  a  prior  judgment  of  acquittal  on  a  criminal 
information  filed  against  him  by  the  United  States  for  the.  same  acts, 
founded  on  the  same  sections  of  the  Revised  Statutes  as  was  the  pro- 
ceeding in  rem  for  forfeiture.  The  Supreme  Court,  overruilng  and 
reversing  the  courts  below,  held  that,  although  the  particular  statutes 
—section  3257,  R.  S.  U.  S.  (Comp.  St.  §  5993),  and  section  3450.  R. 
S.  U.  S.  (Comp.  St.  §  6352) — contained  each  a  provision  for  the  forfei- 
ture of  the  apparatus  and  the  imposition  of  a  fine  with  imprisonment 
in  the  one  case  (section  3257),  and  for  a  forfeiture  of  the  goods,  etc, 
and  the  imposition  of  a  fine  or  penalty  in  the  other  (section  3450),  and 
in  the  third  case  under  section  3453,  R.  S.  U.  S.  (Comp.  St.  §  6355).  for 
a  forfeiture  of  the  goods,  etc.,  only,  that  the  trial  and  acquittal  on  the 
criminal  charge  was  conclusive  in  his  favor  in  the  suit  for  the  forfei- 
ture. In  the  criminal  prosecution  the  jury  had  fotmd  that  the  acts 
charged  had  not  been  committed,  and,  the  parties  being  the  same,  &e 
court  said : 

"It  is  true  that  section  3257,  after  denouncing  the  single  act  of  a  distiller 
defrauding  or  attempting  to  defraud  tbe  United  States  of  the  tax  on  the 
spirits  distilled  by  him,  declares  the  consequences  of  the  commission  of  the 
act  to  be  (1)  that  certain  specific  property  shall  be  forfeited;  and  (2)  Oiat 
the  offender  shall  be  fined  and  imprisoned.  It  is  also  true  that  the  proceeding 
to  ^orce  the  forfeiture  against  the  res  named  must  be  a  i»oceedlng  iu 
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rem  and  a  civil  action,  while  tbat  to  enforce  the  fine  and  Imprlsonnient  must 
be  a  criminal  proceeding,  as  was  held  by  this  court  in  The  Palmyra,  12 
Wheat.  1, 14  [6  L.  Ed.  531].  Yet,  where  an  issue  raised  as  to  the  existence  of 
the  act  or  fact  denounced  has  been  tried  In  a  criminal  proceeding,  Instituted  by 
the  United  States,  and  a  judgment  of  acquittal  has  been  rendered  In  favor  of 
a  particular  jjcrson,  that  Judgment  is  conclusive  In  favon  of  such  person,  on 
the  subsequent  trial  of  a  suit  In  rem  by  the  United  States,  where,  as  against 
him,  the  existence  of  the  same  act  or  fact  is  the  matter  in  Issue,  as  a  cause  for 
the  forfeiture  of  the  property  prosecuted  in  such  suit  in  rem.  It  is  urged  as 
a  reason  for  not  allowing  such  effect  to  the  Judgment,  that  the  acquittal  in 
the  criminal  case  may  have  taken  plaoe  because  of  the  rule  requiring  guilt  to 
be  proved  beyond  a  reasonable  doubt,  and  that,  on  the  same  evidence,  on  the 
question  of  preponderance  of  proof,  there  might  be  a  verdict  for  the  United 
States,  in  the  suit  in  rem.  Nevertheless  the  fact  or  act  has  been  put  in 
issue  and  determined  against  the  United  States;  and  all  that  is  imposed  by 
the  statute,  as  a  consequence  of  guilt,  is  a  punishment  therefor.  There 
could  be  no  new  trial  of  the  criminal  prosecution  after  the  acquittal  in  it, 
and  a  subsequent  trial  of  the  civil  suit  amounts  to  substantially-  the  same 
thing,  with  a  difference  only  in  the  consequences  following  a  Judgment  ad- 
verse to  the  claimant" 

This  is  not  a  holding  that,  if  the  defendant  in  the  criminal  prosecu- 
tion had  been  convicted,  the  property  could  not  have  been  proceeded 
against  in  and  by  the  proceedings  in  rem.  It  having  been  duly  ad- 
judicated by  a  court  of  competent  jurisdiction  in  the  criminal  action 
that  defendant  did  not  commit  the  acts  alleged  against  him,  it  was  held 
that  that  question  could  not  again  be  litigated  between  the  same  par- 
ties in  the  action  to  forfeit  the  property,  as  the  forfeiture,  if  incurred, 
was  incurred  because  of  the  commission  of  the  acts  referred  to.  Gels- 
ton  V.  Hoyt,  3  Wheat.  246,  4  h.  Ed.  381,  is  to  the  same  effect.  In  the 
Coffey  Case  the  court  further  said : 

"Ibe  Judgment  of  acquittal  in  the  criminal  proceeding  ascertained  that 
the  facts  which)  were  the  basis  of  that  proceeding,  and  are  the  basis  of  this 
one,  and  which  are  made  by  the  statute  the  foundation  of  any  punishment, 
personal  or  pecuniary,  did  not  exist.  This  was  ascertained  once  for  all, 
between  the  United  States  and  the  claimant,  in  the  criminal  proceeding,  so 
that  the  facts  cannot  be  again  litigated  between  them,  as  the  basis  of  any 
statutory  punishment  denounced  as  a  conseqamoe  of  the  existence  of  the 
facts." 

In  Origet  v.  United  States,  125  U.  S.  240,  8  Sup.  Ct.  846,  31  L.  Ed. 
743,  an  information  in  a  suit  in  rem  against  certain  goods  seized  as 
forfeited  for  a  violation  of  the  revenue  laws,  a  verdict  was  rendered 
for  the  condemnation  of  the  goods.  This  was  necessarily  a  finding  that 
the  acts  had  been  committed.  The  infoitaation  was  filed  under  section 
12  of  Act  June  22,  1874,  c.  391  (18  Stat.  188).  That  law  provides  that 
if  any  owner  or  importer,  with  intent  to  defraud  the  revenue,  should 
make  or  attempt  to  make  any  entry,  etc.,  by  means  of  fraudulent  or 
false  invoice,  etc.,  he  should — 

"for  each  offense  be  fined  In  any  sum  not  exceeding  five  thousand  dollars  nor 
less  than  fifty  dollars,  or  be  imprisoned  for  any  time  not  exceeding  twfl> 
years,  or  both ;  and,  in  addition  to  such  fine,  such  merchandise  shall  be  tot 
felted." 

It  was  contended  that  the  only  way  in  which  the  goods  could  be  con- 
demned was  by  proceedings  under  indictment  as  an  incident  of  tho 
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prosecution  of  the  offender  by  indictment,  and  that  the  forfeiture  of 
the  goods,  like  the  fine  and  the  imprisonment  prescribed,  is  a  part  of 
the  punishment  upon  a  conviction  on  a  criminal  prosecution,  and  that 
the  forfeiture  is  imposed  only  as  an  addition  to  the  fine  where  that  is 
imposed,  and  that  the  merchandise  could  not  be  forfeited  independent- 
ly of  the  imposition  of  the  fine.    The  Supreme  Court  said  and  held : 

"But  we  are  of  opinion  that  tbis  la  not  the  proper  construction  of  the  sec- 
tion. The  fine,  or  the  Imprisonment,  or  both,  are  to  follow  conviction  on  a 
criminal  prosecution  of  the  owner,  importer,  ccmslgnee,  agent,  or  other  per- 
son, who  does  the  act  fbrbldden  by  the  section,  with  the  Intait  therein  men- 
tioned. The  section  then  goes  on  to  any  that,  'In  addition  to  such  fine,  such 
merchandise  abaU  be  forfeited.'  The  sole  meaning  of  this  is  that  the  person 
owning  the  merchandise  shall  lose  it  by  forfeiture.  In  addition  to  such  possi- 
ble loss  as  may  come  td  him  by  the  imposition,  if  he  is  the  offender,  of  the 
pecuniary  fine,  on  the  criminal  prosecution  against  him.  But  the  merchan- 
dise is  to  be  forfeited  irrespective  of  any  criminal  prosecution.  The  for- 
feiture accrues  to  the  United  States  on  the  commission  or  omission  of  the 
acts  spedfled.  No  condition  is  attached  to  the  imposition  of  the  forfeiture. 
The  section  does  not  say  that  the  merchandise  shall  be  forfeited  only  on 
the  conviction  of  some  offender,  whether  the  owner  of  the  merchandise  or  one 
of  the  other  persons  named  in  the  section.  The  person  punished  for  the 
offense  may  be  an  entirely  different  person  from  the  owner  of  the  ni«-dian- 
dlse,  or  any  person  interested  in  it.  The  forfeiture  of  the  goods  of  the  prin- 
cipal can  form  no  part  of  the  personal  punishment  of  his  agent" 

This,  it  seems  to  me,  is  a  holding  that  fine  and  imprisonment,  or 
either,  is  the  punishment  for  the  offense,  and  that  the  enforcement  of 
a  forfeiture  of  the  goods  involved,  which  must  be  in  a  separate  pro- 
ceeding in  rem,  forms  no  part  thereof.  If  so,  then  in  the  instant  case, 
and  other  like  cases,  the  one  who  brings  into  the  United  States  distilled 
spirits  in  violation  of  the  act  of  August  10,  1917,  in  a  wagon,  sleigh, 
or  automobile,  subjects  himself  to  a  criminal  prosecution  and  fine  and 
imprisonment,  one  or  both,  and  this  is  the  punishment  for  such  offense. 
The  wagon,  sleigh,  or  automobile,  or  other  instrumentalities,  used  by 
him  in  so  bringing  in  the  distilled  spirits,  will  be  liable  to  forfeiture  to 
the  United  States,  and  such  forfeiture  may  be  enforced  in  a  proceed- 
ing in  rem  under  other  sections  of  the  Revised  Statutes.  This  would 
not  be  adding  to  the  "punishment"  imposed  by  secdpn  IS,  chapter  53, 
Acts  1917,  as  such  proceeding  is  no  part  thereof. 

[3]  The  effect  of  a  judgment  of  acquittal  on  a  criminal  charge  of 
bringing  in  or  importing  distilled  spirits,  contrary  to  law,  is  essentially 
different  from  the  effect  of  a  judgment  of  conviction  on  the  same 
charge.  In  the  one  case,  that  of  acquittal,  as  between  the  same  par- 
ties, it  is  established  once  for  all  that  the  acts  alleged  were  not  com- 
mitted by  the  one  charged  with  the  offense.  This  question  cannot  again 
be  tried  or  litigated  between  the  same  parties.  On  acquittal  there  is 
no  fine,  no  imprisonment,  no  penalty,  and  no  forfeiture.  There  cannot 
be.  In  the  other  case,  that  of  conviction,  it  is  an  adjudication  once  for 
all,  as  between  the  same  parties,  that  the  acts  alleged  were  committed, 
and  in  such  case  the  consequences  prescribed  by  law  must  follow.  The 
consequences  may  be  a  fine,  or  imprisonment,  or  both,  and  to  this  may 
be  added,  as  a  consequence,  the  forfeiture  of  the  instnmientalities  used 
in  the  commission  of  the  offense,  bringing  in  of  the  merchandise — in 
this  case  distilled  spirits — contraty  to,  or  in  violation  of,  law.    If  the 
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forfeiture  of  the  merchandise  or  instrumentalities  is  a  part  of  the 
punishment  prescribed,  it  must  be  found  in  the  statute  fixing  the  pun- 
ishment, in  tiiis  case  the  act  of  August  10,  1917 ;  but,  if  not,  then  au- 
thority for  the  seizure  and  forfeiture,  in  a  proper  proceeding  in  rem 
may  be  given  by  and  found  in  other  statutes.  So  far  as  punishment 
for  the  vidlation  of  law  is  concerned,  it  must  be  presumed  tfie  one  pre- 
scribed in  the  statute  is  the  only  one,  and  exclusive  of  all  others,  and 
a  punishment  prescribed  in  other  statutes,  even  a  general  one,  for  bring- 
ing in  merchandise  contrary  to  law,  or  in  violation  of  law,  cannot  be 
resorted  to. 

But  punishment  for  the  offense  by  fine  or  imprisonment  may  not  be 
the  only  consequence  that  follows  such  a  violation  of  law.  The  dis- 
tilled spirits  may  not  belong  to  the  one  who  commits  the  offense  of 
bringing  them  into  the  United  States,  but  they  may  be  forfeited  by 
proper  proceedings  in  rem  against  the  owner  or  the  thing  itself.  The 
vehicles  used  in  so  bringing  in  the  distilled  spirits  contrary  to  law  may 
not  belong  to  the  one  who  uses  them  in  so  violating  the  law,  but  they 
may  be  seized  and  forfeited  in  a  proceeding  in  rem.  If  A.  is  accused 
of  bringing  in  distilled  spirits  contrary  to  law,  and  he  is  tried  for  the 
oflfense  and  acquitted,  this  is  no  bar  to  a  criminal  prosecution  against 
B.,  who  did  bring  such  spirits  in  contrary  to  law.  If  the  instrumentali- 
ties used,  as  a  vehicle,  wagon,  or  automobile,  belong  to  a  third  person, 
C,  such  instrumentalities  may  be  proceeded  against  by  a  suit  in  rem 
for  the  forfeiture  thereof  under  the  applicable  statutes  found  in  other 
acts  of  Congress. 

In  United  States  v.  A  Lot  of  Precious  Stones,  etc.,  134  Fed.  61,  68 
C.  C.  A.  1,  criminal  indictments  were  found  and  presented  against  Al- 
bert Schmidt  and  Sara  Crawford  Schmidt,  his  wife,  separately  charg- 
ing each  with  a  violation  of  section  3082,  by  having  fraudulently  im- 
ported into  the  United  States  certain  precious  stones,  etc.  Albert 
Schmidt  was  tried  on  the  indictment  against  him  and  acquitted.  There- 
upon the  United  States  attorney  moved  a  nol.  pros,  of  the  indictment 
against  Sara  Crawford  Schmidt  and  same  was  nol.  prossed  according- 
ly. The  dismissal  of  an  indictment  does  not  operate  as  an  acquittal. 
Dealy  v.  United  States,  152  U.  S.  539,  542,  14  Sup.  Ct.  680,  38  L.  Ed. 
545.  Prior  to  the  finding  of  the  said  indictments  an  information  for 
the  condemnation  of  said  precious  stones  and  jewels  had  been  filed 
against  said  Albert  Schmidt  and  Sara  A.  Crawford,  really  Sara  Craw- 
ford Schmidt,  founded  on  the  same  acts,  and  after  the  acquittal  of  Al- 
bert Schmidt,  and  after  the  indictment  against  Sara  Crawford  Schmidt 
was  nolle  prossed,  the  United  States  proceeded  with  the  condemnation 
proceedings  under  the  information  against  Sara  A.  Crawford.  It  was 
contended  that  the  acquittal  of  Albert  Schmidt  and  the  nolle  pros,  of 
the  indictment  against  Sara  Crawford  Schmidt,  named  in  the  informa- 
tion Sara  A.  Crawford,  was  a  bar  to  the  proceedings  against  her  un- 
der and  on  the  information.  This  contention  was  overruled.  It  was 
held  that,  notwithstanding  the  acquittal  of  Albert  Schmidt  and  the  nolle 
pros,  of  the  indictment  against  Sara  Crawford  Schmidt,  the  proceed- 
ings for  condemnation  against  her  might  continue,  and  accordingly  the 
judgment  of  the  lower  court  that  the  acquittal  and  nolle  pros,  barred 
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further  proceedings  against  her  on  the  information  for  condemnation 
was  reversed.  This  decision  was  rendered  by  the  Circuit  Court  of  Ap- 
peals, Sixth  Circuit,  Lurton,  Severens,  and  Richards,  Circuit  Judges, 
and  in  the  course  of  the  opinion  the  court  said : 

"If  there  had  been  no  Indictments  found  against  Alliert  Schmidt  and  Sara 
Orawford  Schmidt  Individually,  and  upon  the  trial  of  the  information  th« 
jury  had  found  that  Albert  Scdunldt  was  not  guilty  of  the  charge,  and 
Sara  Crawford  Schmidt  was,  a  judgment  for  the  forfeiture  of  the  goods 
seized  and  libeled  would  have  followed.  Since  the  information  diarges  her, 
along  with  Albert  Sdimldt,  with  the  fraudulent  importation  of  these  goodR, 
and  since  there  has  been  no  adjudication  of  the  question  whether  she  was 
individually  guilty  or  not,  we  are  of  the  opinion  that  that  questlOD  may  still 
he  tried  in  the  forfeiture  proceeding." 

In  United  States  v.  Manufacturing  Apparatus,  etc.  (D.  C.)  240  Fed. 
235,  it  was  held  by  Lewis,  District  Judge,  that : 

"The  criminal  prosecution  of  a  stockholder  and  director  of  a  corporation 
under  Act  Aug.  2,  1886,  c.  840,  |  17,  24  Stat  212  (Oomp.  St  1913,  f  6229),  for 
defrauding  the  United  States  of  the  tax  on  oleomargarine  resulting  in  an 
acquittal,  is  not  a  bar  to  a  subsequent  proceeding  under  said  section  for  the 
forfeltvu*  of  the  oleomargarine  and  the  manufacturing  apparatus  and  raw 
materials  for  its  manufacture  owned  by  the  corporation  based  upon  the  same 
alleged  offense." 

In  Ex  parte  Unge,  18  Wall.  163,  168  (21  L.  Ed.  872),  it  is  held: 
"If  there  is  anything  settled  in  the  jurisprudence  of  England  and  America, 
it  is  that  no  man  can  be  twice  lawfully  punished  for  the  same  ofFense." 

In  the  instant  cases  the  question  is  whether  or  not,  after  the  con- 
viction of  a  defendant  of  the  offense  of  importing  distilled  spirits  into 
the  United  States  contrary  to  law  (and  importation  is  absolutely  pro- 
hibited under  the  act  of  August  10,  1917),  and  a  fine,  or  imprisoiunent, 
or  both,  has  been  imposed  as  prescribed  by  that  act,  proceedings  in 
rem  for  the  forfeiture  of  both  such  distilled  spirits  so  imported  and 
the  instrumentalities  used  in  so  unlawfully  bringing  in  or  importing 
the  distilled  spirits,  or  either,  can  be  maintained  against  the  party  guilty 
of  the  unlawful  act,  and  who  has  been  convicted  and  fined  or  impris- 
oned, or  against  the  property  itself  so  used  and  belonging  to  him.  In 
other  words,  after  criminal  prosecution  and  punishment  for  the  of- 
fense by  fine  or  imprisonment,  is  the  prosecution  of  proceedings  to  con- 
demn and  forfeit  an  effort  to  secure  and  enforce  an  added  or  double 
punishment,  and,  if  successful,  would  such  condemnation  operate  as 
an  added  or  double  punishment  for  the  same  offense? 

[2]  When  a  statute  creates  a  new  offense  and  fixes  the  penalty,  or 
provides  a  specific  punishment,  only  that  punishment  can  be  inflicted 
which  the  statute  prescribes.  McBroom  v.  Schottish,  etc.,  153  U.  S. 
318,  at  page  325,  14  Sup.  Ct.  852,  38  L.  Ed.  729;  Farmers',  etc.  Bank 
v.  Dearing,  91  U.  S.  29,  35,  23  L.  Ed.  196;  Gates  v.  National  Bank, 
100  U.  S.  239,  250,  25  L.  Ed.  580;  Bamet  v.  National  Bank.  98  U. 
S.  555,  558,  25  L.  Ed.  212;  Stafford  v.  Ingersol,  3  Hill  (N.  Y.)  38; 
First  National  Bank  of  Whitehall  v.  Lamb,  57  Barb.  (N.  Y.)  429;  De 
Wolf  V.  Johnson,  10  Wheat.  367,  390,  6  L.  Ed.  343 ;  10  Cyc.  U.  S. 
Rep.  1093.  The  act  of  August  10,  1917,  is  a  new  statute  and  creates 
a  new  offense,  and  prescribes  or  denounces  the  penalty  or  punishment 
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and  makes  no  reference  to  any  forfeiture  or  to  any  other  statute.  In 
Oates  V.  National  Bank,  supra,  100  U.  S.  at  page  250,  25  L.  Ed.  580, 
the  court  said : 

"It  denounces  no  iwnalty  other  than  a  forfeiture  of  the  Interest  whi<a»  the 
note  or  bill  carries,  gMng  to  the  debtor  the  right  to  sne  for  and  recover  twice 
the  amount  of  Interest  so  iwld.  If  we  should  declare  the  contract  of  In- 
doisement  void,  and,  consequently,  that  no  right  of  action  passed  to  the 
bank  on  the  note  transferred  as  collateral  security,  an  additional  penalty 
would  thus  be  added  beyond  those  Imposed  by  the  law  Itself.  'On  what  prin- 
ciple could  this  court  add  another  to  the  i)enalties  declared  by  the  law  Itself  V 
I>e  Wolf  V.  Johnson,  10  Wheat  367  [6  L.  Ed.  343] ;  BVirmers'  &  Mechanics' 
National  Bank  v.  Dearlng,  91  U.  8.  29  [23  U  £d.  196] ;  Bamet  r.  National 
Bank,  98  U.  S.  555  [25  L.  Ed.  212]." 

In  De  Wolf  v.  Johnson,  supra,  the  transaction  originated  on  a  con- 
tract of  loan  made  in  Rhode  Island  by  De  Wolf  to  Prentiss,  the  pay- 
ment of  which  was  secured  by  a  mortgage  on  lands  in  Kentucky.  The 
question  arose  whether  the  contract  was  void  under  the  usury  laws  of 
either  state.  The  laws  of  Rhode  Island,  where  the  contract  was  made, 
prescribed  a  penalty  and  forfeiture  of  certain  amounts  in  such  cases, 
but  the  laws  of  Kentucky  made  usurious  contracts  void.  The  court 
held  that  this  contract  was  governed  by  the  laws  of  Rhode  Island,  and 
that  no  other  penalty  or  forfeiture  could  be  imposed,  and  that  the  con- 
tract could  not  be  held  void  under  the  statute  of  Kentucky.  The  court 
said : 

"The  law  of  Rhode  Island  certainly  forbids  the  contract  of  loan  for  a 
greater  interest  than  6  per  cent.,  and  so  far  no  court  would  lend  its  aid  to 
recover  such  interest  But  the  law  goes  no  furth^;  It  does  not  forbid  the 
contract  of  loan,  nor  preclude  the  recovery  of  the  principal,  under  any  dr- 
v^mstances.  The  sanctions  of  that  law  are  the  loss  of  the  interest,  and  a 
penalty  to  the  amount  of  the  whole  interest,  and  one-third  of  the  principal, 
if  sued  for  within  a  year.  On  what  principle  could  this  court  add  another 
to  the  penalties  declared  by  the  law  Itself?" 

"Hie  court  was  not  dealing  with  a  case  where  the  law  of  the  same 
state  by  some  other  statute  made  it  a  crime  and  imposed  a  fine  and 
punishment,  one  or  both,  for  the  act  of  contracting  for  usury,  but  was 
considering  a  case  where  the  laws  of  one  state,  that  where  the  con- 
tract was  made,  prescribed  a  certain  penalty,  and  the  laws  of  another, 
where  the  property  was  situated,  prescribed  another.  In  Farmers' 
National,  etc..  Bank  v.  Bearing,  91  U.  S.  29,  35,  23  L.  Ed.  196,  the 
court  was  considering  the  forfeiture  declared  by  the  thirtieth  section 
of  Act  June  3,  1864,  c.  106,  13  Stat.  99  (Comp.  St.  §§  9758,  9759), 
and  the  effect,  if  any,  of  a  state  statute  on  the  same  subject,  and  the 
court  held  (91  U.  S.  page  35,  23  L.  Ed.  196): 

"Where  a  statute  creates  a  new  offense  and  denouncps  the  penalty,  or  gives 
a  new  right  and  declares  the  remedy,  the  punishment  or  the  remedy  can  be 
only  that  which  the  statute  prescribes" — citing  Stafford  v.  Ingersol,  3  Hill 
(N.  Y.)  38:  and  First  National  Bank  of  Whitehall  v.  Lamb,  67  Barb.  (N.  Y.) 
429. 

But  this  is  not  a  holding  or  a  declaration  that,  if  there  be  a  general 
statute  of  the  United  States  declaring  that  all  property  brought  into 
the  United  States  contrary  to  law,  and  all  instrumentalities  used  in 
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bringing  such  property  in,  shall  be  forfeited,  and  by  a  new  statute  of 
the  United  States  the  bringing  in  of  certain  property  not  before  ex- 
cluded is  prohibited,  and  the  act  of  so  bringing  in  is  made  a  crime  pun- 
ishable by  fine  or  imprisonment,  that  the  merchandise  or  pwoperty  and 
such  instrumentalities  so  used  may  not  be  forfeited  under  the  provi- 
sions of  such  former  general  statute.  The  forfeiture  is  no  part  of 
the  punishment  for  the  illegal  act  as  we  have  seen.  Origet  v.  United 
States,  125  U.  S.  240,  8  Sup.  Ct.  846,  31  L.  Ed.  743. 

The  act  offended  against,  that  of  August  10,  1917,  bringing  distilled 
spirits  into  the  United  States,  is  not  a  customs  law  or  a  revenue  law, 
as  the  merchandise  is  not  dutiable,  and  the  United  States  has  no  inter- 
est in  such  distilled  spirits,  except  it  be  to  keep  them  out  of  the  Unit- 
ed States.  See  Boyd  v.  United  States,  116  U.  S.  616,  624,  6  Sup.  Ct 
524,  529  (29  L.  fed.  746),  where  the  court  said: 

"In  tbe  case  of  stolen  goods,  the  owner  from  whom  they  were  stolen  is  ea- 
tltlPd  to  their  possession;  and  In  the  case  of  erdsable  or  dufleble  articles, 
the  gOTernment  has  an  Interest  In  them  for  the  payment  of  the  duties  there- 
on, and  until  such  duties  are  paid  has  a  right  to  keep  them  under  observation, 
or  to  pursue  and  drag  them  from  concealment" 

The  right  of  the  United  States  to  seize  and  forfeit  the  distilled  spirits 
is  because  they  are  brought  in  in  violation  of  law,  and  the  right,  if  it 
exists,  to  seize  and  forfeit  the  instrumentalities  used  by  the  wrongdoer 
in  bringing  in  such  merchandise  contrary  to  law  must  be  based  on  the 
fact  they  are  used  in  the  commission  of  an  offense  against  the  United 
States.  If  the  offense  has  not  been  committed,  then  there  can  be  no 
right  of  seizure  or  of  forfeiture.  In  the  Boyd  Case,  supra,  1 16  U.  S. 
at  page  633,  634,  6  Sup.  Ct.  534,  29  L.  Ed.  746,  the  court  also  says : 

"We  are  also  clearly  of  opinion  that  proceedings  instituted  for  tbe  purpose 
of  declaring  the  forfeiture  of  a  man's  property  by  reason  of  offenses  commit- 
ted by  him,  though  they  may  be  dvll  in  form,  are  in  their  nature  crimlnaL 
•  •  •  These  are  the  penalties  affixed  to  the  criminal  acts;  the  forfeiture 
sought  by  this  suit  being  one  of  them.  *  *  •  The  information,  though 
technically  a  dvll  proceeding,  is  in  substance  and  effect  a  criminal  (me." 

And  this  is  again  held  in  Stone  v.  United  States,  167  U.  S.  178,  187, 
17  Sup.  Ct.  778,  42  L.  Ed.  127,  and  in  the  Stone  Case  United  States 
v.  McKee,  4  Dill.  128,  Fed.  Cas.  No.  15,688,  supra,  is  again  referred  to 
with  apparent  approval.  *  In  the  cases  of  offending  against  the  act  of 
August  10,  1917,  no  revenue  is  to  be  collected,  and  the  offense  of  bring- 
ing in  the  distilled  spirits  is  made  a  crime,  and  the  act  itself  denounces 
the  penalty.  Having  been  indicted  and  fined  or  imprisoned,  one  or 
both,  the  defendant  has  answered  to  the  offense,  and  the  proceeding, 
in  its  nature  criminal,  to  take  the  property,  especially  the  instrumentali- 
ties used,  is  a  proceeding  not  against  such  property  alone,  but  against 
the  offender,  and  "an  attempt  to  take  and  forfeit  his  property,  not  be- 
cause the  United  States  has  any  interest  in  it,  but  for  the  alleged  rea- 
son he  used  it  as  an  instrumentality  in  the  commission  of  the  crime, 
and  as  to  the  spirits  themselves  it  is  a  talcing  and  a  forfeiture  to  the 
United  States  because  of  their  being  in  the  United  States  contrary  to 
law.  In  the  Boyd  Case,  supra,  the  court  (116  U.  S.  at  page  637,  6 
Sup.  Ct  524,  29  L.  Ed.  746)  holds,  in  effect,  that  a  proceeding  in  rem 
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for  the  forfeiture  of  property  is  not  one  against  the  property  alone, 
but  against  the  owner  also. 

I  am  of  the  opinion  that  a  distinction  must  be  made  between  the 
right  of  the  United  States  to  seize  and  forfeit  the  distilled  spirits 
brought  into  the  United  States  contrary  to  the  act  of  August  10,  1917, 
and  its  alleged  right  to  seize  and  forfeit  the  instrumentalities  used  in 
eflfecting  such  violation.  It  is  settled  that  the  United  States  may  say 
that  Chinese  laborers  may  not  come  or  be  brought  into  the  United 
States.  Such  Chinese  persons,  not  citizens,  may  be  seized,  if  they  do 
come,  and  deported.  •  The  United  States  has,  it  seems  to  me,  an  equal 
right  to  say  that  distilled  spirits  shall  not  come  or  be  brought  into  the 
United  States.  If  brought  in,  they  are  here  contrary  to  law,  and  may 
be  seized  and  disposed  of.  It  cannot  be  that,  if  the  one  who  brings 
them  in  is  indicted  and  fined  or  imprisoned,  he  may  retain  as  his  own 
in  the  United  States  such  distilled  spirits.  Such  punishment  cannot 
have  the  effect  to  legalize  the  presence  of  such  spirits  in  the  hands  of 
the  wrongdoer  in  the  United  States.  It  is  not  an  added  punishment  to 
seize  and  condemn  them.  But  this  has  no  application  to  the  instrumen- 
talities used  by  a  citizen  of  the  United  States  and  owned  by  him  in  so 
bringing  in  such  spirits.  These  are  not  in  the  United  States  contrary 
to  law.  There  is  no  law  forbidding  their  presence  in  the  United  States. 
The  general  statute  referred  to  provides  for  their  seizure  and  forfei- 
ture only.  If  forfeited,  it  must  be  by  virtue  of  some  statute;  and,  if 
taken  from  the  wrongdoer,  who  is  the  owner,  it  must  be  for  the  rea- 
son he  used  them  in  the  commission  of  an  offense,  and,  as  such  instru- 
mentalities are  not  seized  for  the  collection  of  some  sum  due  to  the 
United  States,  and  for  the  reason  it  has  an  interest  in  them,  it  would 
seem  the  seizure  must  be  in  the  nature  ol  the  enforcement  of  an  added 
punishment  for  the  offense,  as  the  proceedings  in  rem  to  enforce  the 
forfeiture  are  criminal  in  their  nature  as  we  have  seen.  Such  seizure 
and  forfeiture  is  clearly  in  the  nature  of  an  added  penalty  for  the  com- 
mission of  the  offense. 

I  am  of  the  opinion,  while  the  authorities  are  conflicting,  that  when 
a  defendant  has  been  indicted,  convicted,  and  punished  by  a  court  of 
competent  jurisdiction,  pursuant  to  the  provisions  of  section  15,  c.  53, 
Act  Aug.  10,  1917  (see,  also,  section  301,  c.  63,  Act  Oct.  3,  1917,  title 
3,  40  Stat.  308  [Comp.  St.  1918,  §  8739b]  War  Tax  on  Beverages), 
for  bringing  distilled  spirits  into  the  United  States,  he  cannot  be  pro- 
ceeded against  by  proceedings  in  rem  for  the  forfeiture  of  his  vehicles 
used  in  bringing  in  such  spirits,  inasmuch  as  the  statute  is  new,  de- 
nounces the  penalty  and  punishment  for  the  offense  to  be  imposed,  and 
makes  no  reference  to  any  forfeiture  of  such  property,  or  to  any  other 
or  prior  statute. 

As  to  the  distilled  spirits  brought  in  contrary  to  law,  I  am  of  the 
opinion  they  are  unlawfully  in  the  United  States,  and  may  be  seized 
and  disposed  of  by  forfeiture  or  otherwise,  and  that  such  seizure  and 
forfeiture  is  not  the  imposition  of  a  double  or  added  punishment 
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HEBOITLES  POWDER  00.  T.  NEWTON,  CJommissioner  of  Patents. 
(District  Court,  S.  D.  New  Tork.      December  IT,  191&) 

1.  Xrade-BIabkb   and   Tradk-Namxs    4=>3(4)  —  Bjsoibieatioit  —  I>B8CXiFnTc 

Words — "Infaixible." 

The  word  'InfftUlble,"  as  applied  to  simAeless  powder.  Is  descrlptiTc; 
conveying  tbe  Idea  that  the  powder  will  always  do  Its  woik,  and  so  Is 
not  the  proper  subject-matter  for  a  registered  trade-mark. 

2.  OoDBTa  ^=396(1) — DiETTKioT  Couio — Weioht  or  Dkcisions  or  Distbict  or 

Columbia  Coubt  or  Af  fkaxs. 

Before  District  Court  will  arrive  at  conclusion  with  respect  to  whethw 
name  "Infallible,"  as  applied  to  smokeless  powder,  is  descriptlTe.  and 
not  reKlsterable,  at  variance  with  conclusion  of  Court  of  iippeals  of  Dis- 
trict of  Columbia  upon  the  same  matter,  it  should  be  clearly  oonvinced 
that  such  conclusion  was  wrong  (f<^owing  Gold  v.  Newton,  254  Fed.  824. 
—  C.  C.  A.  — ). 

In  Equity.  Suit  by  the  Hercules  Powder  Company  against  James 
T.  Newton,  as  Commissioner  of  Patents.    Bill  dismissed. 

Edwin  J.  Prindle,  of  New  York  City,  for  plaintiff. 
Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City,  and  Robert  F. 
Whitehead,  of  Washington,  D.  C,  for  defendant. 

MiAYER,  District  Judge.  The  suit  is  brought  under  the  provisions 
of  section  4915  of  the  United  States  Revised  Statutes  (Comp.  St.  1916, 
§  9460) ;  the  Commissioner  of  Patents  having  consented  that  jurisdic- 
tion he  entertained  by  this  court. 

Plaintiff  seeks  to  require  the  CcMnnussioner  of  Patents  to  register 
as  a  trade-mark  for  smokeless  powder,  the  word  "infallible."  Regis- 
tration of  this  mark  was  refused  by  the  examiner  of  trade-marks  in 
the  Patent  Office  and  by  the  Commissioner  of  Patents,  and,  on  appeal 
to  the  Court  of  Appeals  of  the  District  of  Columbia,  the  decision  of 
the  Commissioner  of  Patents  was  affirmed.  Both  the  Commissioner 
of  Patents  and  the  Court  of  Appeals  of  the  District  of  Columbia  ex- 
amined the  subject-matter  with  great  care  and  placed  their  respective 
decisions  substantially  upon  the  same  ground. 

[1]  One  question  is  whether  "infallible,"  when  used  in  connection 
with  smokeless  powder,  is  descriptive.  On  this  point  the  Commissioner 
of  Patents  said,  in  part : 

"'Infallible'  is  certainly  descriptive  of  these  qualities.  It  Is  true  this 
word  does  not  exhaustively  describe  them ;  one  word  can  seldom  perform  this 
function,  but  it  is  a  word  that  will  be  useful  In  describing  Just  the  qualities 
that  applicant  says  sporting  powder  should  possess." 

The  Court  of  Appeals  of  the  District  of  Columbia,  in  the  same  con- 
nection, held : 

"The  word  Infallible'  Implies  something  that  never  falls  and  that  is 
certain  of  operation,  imcapable  of  error,  and  free  from  uncertainty  or  lla- 
biUty  to  faUure." 

The  argument  of  counsel  for  the  plaintiff  is,  first,  that  nothing  can 
be  said  to  be  infallible,  and,  secondly,  that  the  word  "infallible,"  when 
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used  in  connection  with  smokeless  powder,  cannot  be  said  to  be  de- 
scriptive. This  word,  when  thus  used,  seems  to  me  to  convey  the  idea 
that  the  smokeless  powder  will  invariably  do  its  work,  or,  putting  the 
'  thought  in  another  way,  that  it  can  be  used  with  certainty  for  the  pur- 
pose for  which  it  is  desired. 
I  [2]  Counsel  on  both  sides  have  analyzed  with  care  many  decisions  of 
the  Patent  Office  and  of  the  courts,  dealing  with  tliis  subject  of  de- 
scriptive words.  Counsel  for  plaintiff  has  called  attention  to  some 
decisions  of  the  Patent  Office  in  respect  of  the  word  "infallible,"  which 
were  not  called  to  the  attention  of  the  Court  of  Appeals  of  the  District 
of  Columbia.  These  prior  decisions  of  the  Patent  Office  must  be  re- 
garded as  disposed  of,  so  far  as  this  case  is  concerned,  by  the  decision 
of  the  District  of  Columbia  Court  of  Appeals. 

It  will  not  be  useful  to  analyze  at  length  the  €^ect  of  the  many  de- 
cisions which  deal  wiA  this  question  of  descriptive  words.  It  certainly 
can  be  stated  that,  at  best,  the  question  is  debatable,  and  the  most  fa- 
vorable position  in  which  the  plaintiff  can  be  put  is  that  another  court 
(i.  e.,  this  court)  might  hold  differently  from  the  Court  of  Appeals  of 
the  District  of  Columbia.  I  am  of  opinion  that  that  court  was  right 
in  its  conclusion,  but,  in  any  event,  before  this  court  would  arrive  at 
a  different  conclusion,  it  would  be  necessary  that  this  court  should  be 
clearly  convinced  that  the  conclusion  of  the  Court  of  Appeals  of  the 
District  of  Columbia  was  wrong.  Indeed,  it  might  well  be  contended 
that  what  I  have  just  stated  does  not  go  as  far  as  did  our  Circuit  Court 
of  Appeals  recently  in  Gold  et  al.  v.  Newton,  254  Fed.  824,  —  C.  C. 
A. .  In  respect  of  the  argument  that  the  word  "infaUible,"  in  con- 
nection with  plaintiff's  smokeless  powder,  has  acquired  a  secondary 
meaning,  it  is  sufficient  to  refer  to  Elgin  National  Watch  Co.  v.  Illinois 
Watch  Case  Co.,  179  U.  S.  665,  21  Sup.  Ct.  270,  45  L.  Ed.  365. 

I  quite  agree  with  the  contention  of  counsel  for  the  defendant  that 
what  plaintiff  asks  in  the  case  at  bar  is,  in  effect,  to  modify  the  statute, 
so  as  to  make  the  "ten-year"  period,  not  that  next  precedii^  the  pas- 
sage of  the  act  of  1905  (Act  Feb.  20,  1905,  c.  592,  33  Stat.  724  [Comp. 
St.  1916,  §  9485  et  seq.]),  but  such  a  period  as  would  cover  plaintiff's 
use  of  the  mark. 

For  the  reasons  thus  briefly  outlined,  it  follows  that  the  bill  must  be 
dismissed. 


EGNER  ▼.  PAHSHELSKY  BROS.,  Inc. 

In  re  FOOTB. 

(District  Court,  E.  D.  New  York.    June  13,  1918.) 

Bakkbuptct     «=>303(3) — Pbbfbkeroe — Knowutoas     or     Insolvbhot — ^Evi- 
dence. 

A  defendant  held,  on  conflicting  evidence,  to  have  had  knowledge  that 
a  bankrupt  was  insolvent  at  the  time  it  took  back  property  previously 
sold  to  him,  which  rendered  the  transaction  a  preference. 

In  Equity.  Suit  by  Henry  Egner,  trustee  in  bankruptcy  of  George 
P.  Foote,  against  Parshelslqr  Bros.,  Incorporated.  Decree  for  com- 
plainant. 
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Hastings  &  Gleason,  of  New  York  City,  for  plaintiff. 

H.  S.  and  C.  G.  Bachrach,  of  Brooklyn,  N.  Y.,  for  defendant 

GARVIN,  District  Judge.  This  is  an  action  in  equity,  brou^t  tw 
a  trustee  in  bankruptcy  to  set  aside  a  transfer  of  shingles  and  build- 
ing material  by  George  P.  Foote,  of  whom  plaintiff  is  trustee  in  bank- 
ruptcy, to  Parshelsky  Bros.,  a  corporation,  defendant 

No  question  of  law  is  involved.  The  court  must  dedde  whether 
the  defendant  knew  or  had  reasonable  cause  to  believe  that  Foote  was 
insolvent  at  the  time  that  the  transfer  was  made.  If  this  question  is 
determined  in  favor  of  the  'plaintiff,  the  court  must  determine  from 
the  evidence  the  value  of  the  goods  transferred.  The  plaintiff  producol 
Isaac  Parshelsky,  an  officer  of  the  defendant,  who  testified,  among 
other  things,  that  he  had  taken  back  the  goods  with  the  consent  of 
the  bankrupt.  James  French,  an  employe  of  the  expressman  who  took 
the  goods  to  the  railroad  station,  testified  that  there  were  over  400 
bundles  of  shingles  and  some  trim.  The  evidence  indicates  that  SI 
per  bundle  was  fiie  fair  market  value  of  the  shingles.  Parshelsky  tes- 
tified that  other  articles  to  the  extent  of  $22  were  also  taken.  The 
bankrupt,  who  was  to  some  extent  corroborated  by  his  wife,  testified 
that  he  stated  to  Parshelsky  that  he  was  going  into  bankruptcy  before 
the  petition  was  filed. 

The  defense  called  Isaac  Parshelsky,  who  testified  that  Foote  had 
never  mentioned  bankruptcy,  and  that  he  supposed  he  was  perfectly 
solvent  when  he  took  back  the  articles  in  question ;  that  he  took  them, 
indeed,  at  Foote's  request.  The  defense  offered  also  the  testimony  of 
one  Blumenthal,  an  employe  of  the  defendant  This  testimony  had 
been  taken  de  bene  esse. 

I  have  concluded  to  give  judgment  in  favor  of  the  plaintiff.  It  is 
quite  true  that  the  defense  offers  the  testimony  of  two  witnesses  who 
positively  contradict  the  testimony  given  by  plaintiff  with  respect  to 
knowledge  of  insolvency.  I  observed  carefully  the  various  witnesses 
who  appeared  and  their  manner  of  giving  their  testimony. 

Personal  observation  is  sometimes  of  great  assistance  in  determin- 
ing whether  or  not  a  witness  is  telling  the  truth.  There  are  some 
things  that  enter  into  the  attitude  of  a  witness  as  he  testifies,  and  which 
have  a  pronounced  bearing  on  the  testimony  he  gives,  which  do  not 
appear  at  all  in  the  written  transcript  of  the  record  of  the  proceedings. 

The  witness  Foote  impressed  me  as  one  who  was  telling  the  truth, 
and  it  is  my  conclusion  that  the  defendant  actually  knew  of  the  finan- 
cial condition  of  the  bankrupt  at  the  time  of  the  transfer. 

A  decree  will  be  entered  against  the  defendant,  ordering  and  ad- 
judging that  the  defendant  deliver  to  the  plaintiff  the  shingles  and 
building  material  obtained  from  the  bankrupt,  and  that  in  default  of 
such  ddivery  the  defendant  be  ordered  to  pay  to  the  plaintiff  the  value 
thereof,  $422. 
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ELLEN  T.  JOHNSON. 

(District  Court,  B.  D.  New  Tork.    May  28»  191S.) 

Habeas  Oobpxts  «s>ld — ^Action  or  DxArr  Boabd — ^Bbtiew  by  Gorsrs. 

Where  a  local  draft  board,  upon  the  facts  stated  in  a  registrant's  ques- 
tionnaire, found  him  subject  to  service  and  gave  him  a  classification, 
which  was  affirmed  by  the  district  board,  a  court  cannot  on  habeas  corpus 
review  its  action  in  refusing  to  reopen  the  case. 

Habeas  Corpus.  Petition  on  behalf  of  Abraham  Ellen  for  writ 
directed  to  Evan  M.  Johnson,  Commander  of  the  National  Army  at 
Camp  Upton,  N.  Y,   Writ  denied. 

Russell,  Gilroy  &  Schehr,  of  New  York  City,  for  plaintiff. 

Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  N.  Y.,  for  defendant 

GARVIN,  District  Judge.  An  application  has  been  made  by  Mor- 
ris Ellen,  based  upon  a  verified  petition,  for  a  writ  of  habeas  corpus, 
directed  to  the'  United  States  army  officer  in  charge  of  the  military 
cantonment  at  Camp  Upton,  N.  Y.,  and  to  each  and  all  of  his  deputies, 
requiring  him  and  them  to  bring  and  have  Abraham  Ellen,  the  son 
of  the  applicant,  before  this  court,  upon  the  ground  that  he  is  unlaw- 
fully deprived  of  his  liberty.  The  petition  presented  by  the  applicant 
shows  that  Abraham  Ellen  registered,  and  that  in  the  first  draft  he 
received  a  discharge  as  an  alien ;  that  when  the  second  draft  came  on 
the  r^strant  duly  filled  out  his  questionnaire,  and  claimed  exemp- 
tion as  an  alien;  that  on  said  questionnaire,  without  sufficient  evi- 
dence and  irregularly,  the  local  board  declared  the  registrant  eli- 
gible under  class  1.  The  petition  sets  forth  further,  on  information 
and  belief,  that  the  report  of  the  local  board  on  the  questionnaire 
shows  that'  the  local  board  had  no  evidence  before  it  to  justify  its 
findings,  and  that  it  had  the  evidence  before  it  to  show  that  the  reg- 
istrant was  an  alien.  The  petition .  further  sets  forth  that  the  regis- 
trant came  to  this  country  on  March  6,  1916,  is  a  native  of  Russia, 
and  has  never  taken  out  his  first  papers,  and  therefore  is  an  alien. 

The  answering  affidavit  shows;    That  the  r^strant  filed  his  ques- 
tionnaire with  local  board  and  made  the  following  answer  to  question 
8 :    "Q.  8.  Has  either  of  your  parents  been  naturalized  in  the  United 
States?    A.  Yes."    That  the  minute  of  the  local  board  on  said  claim 
for  deferred  classification  was  as  follows:     "The  local  board  clas- 
sifies the  registrant  as  shown  on  the  cover  sheet  hereof  (1-A)  be- 
cause it  finds  that  his  parent  had  been  naturalized."    That  an  appeal 
was  taken  to  the  district  board  of  the  city,  which  unanimously  class' 
fied  the  registrant  in  1-A,  because  it  found  that  the  registrant  h- 
failed  to  establish  his  claim  to  exemption  on  the  ground  of  aliensh 
That  thereafter  the  registrant  filed  an  affidavit,  in  which  he  set  f' 
that  his  father  was  not  a  citizen,  and  that  his  father  had  not  dec* 
his  intention  of  becoming  a  citizen  tmtil  some  time  after  the 
trant  had  become  21  years  of  age.    He  therefore  requested  th 
case  be  opened,  and  that  he  be  allowed  to  establish  the  claim  o' 
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ship,  and  produce  before  the  board  his  father  and  mother,  neither  of 
whom,  according  to  his  daimj  are  citizens  of  the  United  States.  He 
further  presented  an  affidavit,  made  by  his  father,  in  which  applicant 
under  oath  stated  that  he  had  received  his  final  papers  on  June  7, 
1917,  but  that  the  registrant  was  23  years  of  age,  and  therefore  was 
not  a  minor  at  the  time  of  this  naturalization.  The  local  board  de- 
clined to  open  the  case. 

No  such  situation  is  here  presented  as  justifies  interference  by  the 
court.  The  case  is  not  brought  within  the  rule  of  Angelas  v.  Sullivan, 
246  Fed.  54,  at  page  67,  158  C.  C.  A.  280,  at  page  293: 

"The  dvll  conrts  can  afford  relief  from  orders  made  by  each,  boards  In 
any  case  where  It  is  shown  that  their  proceedings  have  been  witbout  or  In 
excess  of  thtir  Jurisdiction,  or  have  been  so  manifestly  unfair  as  to  prevent  a 
fair  Investigation,  or  that  there  has  been  a  manifest  abuse  of  tbe  discretion 
with  which  they  are  invested  under  the  act" 

It  is  clear  that  the  local  board  found  as  a  fact,  after  taking  the  proof 
offered  by  the  r^strant,  that  he  was  not  entitled  to  the  deferred  class. 
The  application  for  a  writ  of  habeas  corpus  is  denied. 


In  re  FRANKLIN  BREWING  CO. 

(District  Court,  E.  D.  New  Torii.    June  17,  191&) 

BANKirnPTCT  ®=3305  —  Judgment  ®=)e91  —  Pebsons  Botrwn  —  Bowdholdibs 
Represented  bt  Mobtoaos  Tbtjsteb. 

Holders  of  bonds  of  a  corporation  secured  by  trust  mortgage  are  bound 
by  the  decree  in  a  suit  in  the  bankruptcy  court  by  trustees  in  bankruptcy 
of  the  corporation  against  tbe  mortgage  trustee  adjudging  the  bonds 
void,  and  such  court  has  power  to  enforce  the  decree  by  requiring  their 
Burrender. 

In  Bankruptcy.  In  the  matter  of  Franklin  Brewing  Company, 
bankrupt.  On  motion  by  trustees  for  order  directing  surrender  of 
bonds  of  bankrupt.    Motion  granted. 

See,  also,  252  Fed.  324. 

Samuel  Evans  Maires,  of  Brookljrn,  N.  Y.,  for  petitioners. 
Henry  F.  Cochrane,  of  Brooklyn,  N.  Y.,  for  respondents. 

GARVIN,  EHstrict  Judge.  This  is  a  motion  made  by  the  trustees 
in  bankruptcy  of  the  Franklin  Brewing  Company,  bankrupt,  for  an 
order  directing  Henry  Doscher,  John  Doscher,  Charles  Doscher^ 
Gesine  Engel,  Mathilda  C.  Behre,  Caroline  Candidus,  and  the  Peo- 
ple's Trust  Company  to  forthwith  surrender  up  and  deliver  to  the 
trustees  450  alleged  coupon  bonds  made,  issued,  transferred,  and 
delivered  to  the  several  persons  mentioned.  These  bonds  were  se- 
cured by  a  trust  mortgage  made  by  the  bankrupt  to  the  People's  Trust 
Company  as  trustee  for  these  bondholders.  After  the  adjudication 
herein  the  trustees  in  bankruptcy  brought  an  action  against  the  Peo- 
ple's Trust  Company,  asking  that  this  mortgage  be  set  aside  and 
canceled  on  the  ground  that  it  was  illegal,  invalid,  and  void.    Where- 

®=9For  other  cues  aee  same  toplo  *  KBT-NOUBBR  in  »U  Key-NumlMred  DiceeU  *  Indaui 


Digitized  by 


Google 


trustees  and  against  the  People's  Trust  Company,  decreeing  that  the 
said  bonds  were  illegal,  invalid,  and  void  as  against  the  trustees  in 
bankruptcy.  This  decree  has  been  affirmed  by  th^  Circuit  Court  of 
Appeals.  The  holders  of  the  bonds,  having  been  represented  by  the 
trustees  of  the  mortgage  issued  to  secure  the  bonds,  are  bound  by 
the  decree.  Beals  v.  Illinois  Railroad  Co.,  133  U.  S.  290,  295,  10 
Sup.  Ct.  314,  33  L.  Ed.  608 ;  Richter  v.  Jerome,  123  U.  S.  233,  246, 
8  Sup.  Ct.  106,  31  L.  Ed.  132;  Shaw  v.  Railroad  Co.,  100  U.  S.  605, 
611,  25  L.  Ed.  757;  Kerrison,  Assignee,  v.  Stewart,  93  U.  S.  155, 
160,  23  L.  Ed.  843. 

The  decision  of  the  court  in  the  suit  setting  aside  the  mortgage  con- 
tains the  following  words: 

"At  the  time  tMa  mortgage  was  executed  neither  the  People's  Trust  Comi- 
pany  nor  any  other  person  or  persons  paid  to  the  Franklin  Brewing  Company 
any  cash  mqney  for  the  mortgage;  nor  did  any  person  or  persons  pay  amy 
money,  furnish  any  labor,  or  give  property  to  that  corporation  for  either  the 
m<Mtgage  or  bonds  in  question." 

Section  55  of  the  New  York  Stock  Corporation  Law  (Consol.  Laws, 
c.  59)  reads: 

"Cimtideration  for  laaue  of  Stock  and  Bonds. — No  corporation  shall  Issue 
either  stock  or  bonds  except  for  money,  labor  done  or  proi>erty  actually  re- 
celTed  for  the  use  and  lawful  purposes  of  such  corporation." 

These  alleged  bonds,  therefore,  are  void,  and  I  am  of  the  opinion 
that  this  court  has  the  power  to  enforce  the  effect  of  tfie  decision  in 
the  action  to  set  aside  the  mortgage. 

Charles  Doscher  submits  an  affidavit  in  which  he  alleges  on  infor- 
mation and  belief  that  the  bonds  may  be  necessary  as  evidence  in  any 
controversy  arising  between  the  legatees  of  Claus  Doscher  and  the 
executors  thereof.  An  order,  therefore,  may  be  entered,  directing 
Henry  Doscher,  John  Doscher,  Charles  Doscher,  Gesine  Engel,  Ma- 
thilda C.  Behre,  Caroline  Candidus,  and  the  People's  Trust  Company 
to  forthwith  surrender  up  and  deliver  to  Louis  Karasik,  Christopher 
L.  Meyerdirks,  and  Thomas  W.  Maires,  as  trustees  in  bankruptcy  of 
the  Franklin  Brewing  Company,  all  of  the  450  alleged  coupon  bonds 
made,  issued,  and  delivered  to  the  said  persons,  which  were  secured  by 
the  said  mortgage  of  $450,000. 

This  order  will  contain  a  provision  requiring  the  said  trustees, 
upon  canceling  the  said  bonds,  to  retain  them  in  their  possession, 
so  that  they  may  be  available  in  any  litigation  between  the  legatees 
of  Claus  Doscher  and  the  executors  thereof,  as  evidence, 
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Ex  parte  TINKOFP. 

(District  Court,  D.  Maasachusetts.    January  2,  1919i) 

No.  1662. 

1.  Abut  and  Natt  4=>20 — Selbctitk  Skrvicb  Act — ExEMpnoifa. 

Where  petitioner  was  admittedly  within  the  class  of  persons  UaMe  for 
serrice  under  the  Selective  Service  Act,'  he  was  within  the  JurisdictioD 
of  the  draft  boards,  and  his  induction  into  the  army  was  not  void,  erei 
though  his  claim  for  exemption  on  account  of  the  dependency  of  Ms 
wife  was  improperly  denied. 

2.  AaMT  AND  Navt  «=>44(2) — Offenses — Dibcifune — Pebsonb  Subject. 

Where  petitioner,  admittedly  liable  for  service  under  the  Selective  Serv- 
ice Act,  was  inducted  into  service,  his  claim  for  exeinptioa  being  impropa- 
ly  denied,  he  is  subject  to  punislunent  for  violation  of  army  discipUiie. 

At  Law.    In  the  matter  of  the  petition  of  Paysoff  Tinkoff  ioc  a 
writ  of  habeas  corpus.    Petition  dismissed. 

The  United  States  Attorney,  for  the  United  States. 
Defendant,  pro  se. 

MORTON,  District  Judge.  [1]  The  petitioner  was  admittedly 
within  the  class  of  perscms  liable  for  service  under  the  Selective  Serv- 
ice Act  (Act  May  18,  1917,  c.  15,  40  Stat.  76).  He  was  therefore 
within  the  jurisdiction  of  the  draft  boards.  His  only  complaint  is 
that  he  was  not  granted  exemption  because  of  the  dependency  of  his 
wife  on  him  for  support.  His  claim  therefor  was  heard  and  denied 
^  by  the  draft  tribunals.  He  reported  for  service  and  was  inducted  into 
the  Army  in  January,  1918.  While  in  the  Army  he  absent^  himself 
without  leave  and  is  now  held  by  the  Army  authorities  upon  that 
charge. 

[2]  His  induction  into  the  Army  was  not  void — although,  if  illegal, 
it  might  be  set  aside  on  proper  proceedings.  While  in  the  Army  the 
petitioner  was  bound  to  obey  orders  and  observe  its  discipline.  Nei- 
ther his  claim  that  he  had  been  wrongfully  held  for  service,  nor  his 
proceedings  in  the  law  courts,  relieved  him  of  that  obligation,  nor 
from  the  liability  to  punishment  for  disregarding  it.  The  case  is  cov- 
ered by  In  re  Romano  (Dist.  Ct.  Mass.  January  10,  1918)  251  Fed. 
762. 
/  Petition  dismissed  without  prejudice  to  petitioner's  right  to  file  an- 
other petition. 
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THE  KINDJANL 

ADAM  et  al.  V.  6RIEP  et  aL 

(Olrcnlt  Ctnirt  of  Appeals,  Nlnfh  Circuit    January  0,  1919.) 

Na  312a 

Tbkatzeb  «=>11 — Pbovisionb — JimisDicnoN — Claims  of  Tobeiow  Seamen. 
Under  Contention,  between  United  States  and  tbe  Netherlands  May  23, 
1878,  art  11,  providing  tbat  tbe  consular  authorities  of  each  nation  shall 
have  charge  of  controversies  between  masters  and  crews  of  vessels  of 
tbelr  respective  countries  "to  the  exclusion  of  all  local  authorities,"  a 
court  of  admiralty  of  the  United  States,  while  given  Jurisdiction  of  suits 
for  wages  by  Rev.  St  {  4530,  as  amended  by  Seamen's  Act  March  4,  1915, 
i  4  (Oomp.  St  i  8322),  Is  without  Jurisdiction  of  claims  of  Dutch  seamen, 
who  had  left  a  Dutch  vessel,  for  cost  of  transportation  to  Holland. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  Frank  H.  Rudkin, 
Judge. 

Suit  in  admiralty  by  Cornelius  Griep  and  others  against  the  Dutch 
steamship  Rindjani;  William  Adam,  master,  claimant  Decree  for 
libelants,  and  claimant  and  others  appeal.    Modified. 

The  libelants  and  Intervening  libelants,  17  In  number,  shipping  in  Holland 
on  the  Dutch  steamship  Rindjani,  filed  their  libel  for  wages,  alleging  that 
under  shii)ptng  articles  signed  at  Rotterdam  January  12,  1917,  they  shipped 
for  a  voyage  to  Batavia  and  return  to  Holland ;  that  after  sailing  to  Batavia, 
the  master,  in  breach  of  the  contract  and  without  their  consent,  proceeded  to 
San  Francisco,  where  they  demanded  to  be  paid  off  and  furnished  with  trans- 
portation bade  to  Rotterdam,  which  demand  being  refused  they  demanded 
payment  for  one-half  their  then  earned  wages  since  the  commencement  ot 
the  voyage ;  and  that  in  consequence  of  the  refusal  of  both  demands  they  as 
matter  of  law  became  entitled  to  the  payment'  of  all  of  their  earned  wages. 
Each  asked  for  an  award  specifically  covering  the  wages  claimed,  and  pray- 
ed for  the  Issuance  of  a  monition,  etc.,  and  for  a  decree  for  the  payment  of 
the  alleged  wages  due,  with  interest  and  -cxtats,  and  that  the  ship  be  condemned 
and  sold  to  pay  the  same,  and  that  the  respective  ^belant8  have  such  other 
and  further  relief  as  they  were  entitled  to  receive.  Including  tbe  surrender  oi 
passports,  "and  the  issuing  of  proper  certificates  of  discharge  to  each  of  said 
libelants,  and  transportation  to  said  Rotterdam,  or  the  equivalent  thereof." 

Tbe  Interlocutory  decree  adjudged  both  the  libelants  and  intervening  libel- 
ants entitled  to  recover  the  balance  of  wages  due  them,  as  fixed  by  the 
shilling  articles,  "together  with  wages  during  the  period  necessarily  on- 
ployed  In  returning  to  the  Netherlands,  and  the  cost  of  transportation  thither" 
— the  case  being  referred  to  a  commissioner  to  make  the  necessary  computa- 
tions from  the  then  record  and  such  further  proofs  as  might  be  taken  to  en- 
able him  to  ascertain  the  respective  amounts.  ' 

The  proctor  for  the  libelants  having,  by  atipalati<Hi,  waived  all  claims  for 
wages  accruing  subsequent  to  the  filing  of  the  reEQ>ective  libels,  tbe  commis- 
sioner found  tbat  9  of  the  libelants  bad  been  overpaid  in  tbe  aggregate 
amount  of  $62.60,  and  that  tbe  aggregate  amount  of  wages  still  due  7  of  the 
remaining  libelants  was  $89.45,  and  that  the  amount  of  the  cost  for  trans- 
portation of  the  17  men  from  San  Francisco  to  Rotterdam  was  $159.50  each. 
The  amount  of  wages  claimed  by  all  of  the  libelants  aggregated  $1,040.20. 
The  Judgment  In  favor  of  the  libelants  was  in  the  aggregate  amount  of  $2,738.- 
35,  made  up  of  the  award  of  $2,711.50  representing  the  equivalent  of  tbe 
cost  of  their  transportation  from  San  Francisco  to  Rotterdam,  and  $26.85, 
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the  aggregate  amount  of  the  unpaid  wages,  being  the  difference  between  tbe 
amount  of  the  wages  unpaid  and  the  overpaj-ments. 

E.  B.  McCIanahan  and  S.  H.  Derby,  both  of  San  Francisco,  CaL, 
for  appellants. 

F.  R.  Wall,  of  San  Francisco,  CaL,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judgei 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is  undis- 
puted that  the  court  below  had  jurisdiction  over  the  claims  of  the 
libelants  respecting  their  wages  by  virtue  of  the  last  proviso  of  sec- 
tion 4530  of  the  Revised  Statutes,  as  amended  by  the  Seamen's  Act  of 
March  4,  1915  (38  Stat.  pt.  1,  p.  1165  [Comp.  St.  §  8322]),  which  pro- 
viso reads : 

"That  this  section  shall  apply  to  seamen  on  foreign  vessels  whUe  In  harbors 
of  tbe  United  States,  and  the  courts  of  the  United  States  shall  be  open  to 
snch  seamen  for  its  enforcement" 

It  is  strenuously  contended,  however,  for  the  appellants,  that  as 
regards  the  claim  for  the  transportation  of  the  libelants  from  San 
Francisco  to  Rotterdam,  embracing  $2,711.50  of  the  total  amount  of 
the  judgment,  the  court  was,  in  the  first  place,  without  jurisdiction, 
and  that  to  that  extent  the  judgment  should  be  reversed,  and  the  case 
remanded  to  the  court  below,  with  directions  to  dismiss  all  of  the  li- 
bels in  so  far  as  thev  concern  such  transportation ;  and  secondly,  that, 
even  conceding  junsdiction  in  the  court,  the  case  shows  that  all  of 
the  libelants  secured  other  employment  at  San  Francisco  on  other 
vessels  shortly  after  leaving  the  Rindjani,  and  were,  therefore,  not 
entitled  to  transportation  back  to  Rotterdam. 

The  shipping  articles  in  question  provide  for: 

"One  voyage  (or  Journey)  from  Botterdam  to  Java,  and  thence  to  snch 
other  places  as  the  master  •  •  •  shall  dedde,  thence '  to  return  to  a 
port  In  the  Netherlands." 

The  case  shows  that  at  the  time  the  articles  were  signed  the  voyage 
contemplated  by  all  concerned  was  from  Rotterdam  to  Batavia  and 
way  places,  and  thence  back  to  the  Netherlands.  But  before  the  ship 
arrived  at  Batavia,  certain  Dutch  ships  were  torpedoed  by  German 
submarines,  and  upon  reaching  Batavia  the  master  was  instructed  to 
go  to  San  Francisco  by  way  of  Singapore,  Hongkong,  Nagasaki,  Yoko- 
hama, and  Honolulu,  and  from  San  Francisco  back  to  Java. 

Respecting »the  question  of  jurisdiction,  it  appears  that  the  contract 
was  made  in  Holland,  was  to  be  performed  on  a  Dutch  vessel,  and 
that  all  of  the  parties  to  the  action  are  Dutch.  Apart  from  the  con- 
tention of  the  appellants  that  by  the  Dutch  law  the  construction  of 
the  shipping  articles  is  a  matter  over  which  the  consul  general  of  the 
Netherlands  is  given  exclusive  jurisdiction,  it  is  insisted  that  by  treaty 
between  this  country  and  the  Netherlands  the  dedsion  of  the  questions 
arising  under  the  contract  was  vested  in  the  consul  general.  If  so,  it 
is,  of  course,  needless  to  inquire  into  the  provisions  of  the  Dutch  law. 

In  so  far  as  the  right  of  the  libelants  to  transportation  from  San 
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the  voyage  to  ban  Francisco  constituted  a  clear  breach  of  the.  contract 
of  shipment  which  entitled  them  to  discharge  at  the  lattw  city.  It  is 
practically  conceded  that  the  first  objection  made  by  any  of  the  libel- 
ants to  that  vo)rage  occurred  after  the  ship  left  Honolulu  for  San 
Francisco,  and  that  after,  various  talks  between  the  captain  of  the 
ship  and  the  men  it  was  agreed  that  the  right  of  the  question  should 
be  submitted  to  and  determined  by  the  consul  general  of  the  Nether- 
lands at  San  Francisco  when  the  ship  should  reach  that  port ;  and  so 
it  was.    We  extract  from  the  testimony  of  that  officer  as  follows : 

"Q.  Will  you  now  tell  briefly  of  the  meeting  which  you  had  at  your  office 
on  that  Saturday  morning  between  the  crew  and  the  master  of  the  Sindjanl? 
•  •  •  A.  Well,  at  that  meeting  I  followed  the  uEfnal  procedure  by  stating 
first  to  the  captain  and  to  the  members  of  the  crew  that  I  did  not  represent 
the  owners,  ndther  did  I  represent  the  captain  nor  the  members  of  the  crew, 
but  that  I  acted  entirely  In  an  impartial  capacity,  and  If  there  was  a  dispute 
between  the  members  of  the  crew  and  the  captain,  and  they  both  desired  to 
submit  it  to  me,  I  would  be  willing  to  act  as  Judge  under  the  laws  of  tne 
Netherlands,  to  sit  as  Judge  and  if  possible  adjust  their  differences,  to  which 
they  all  agreed. 

"Q.  What  was  tbea  i<me  or  said?  •  •  •  A.  Well,  I  told  the  boys  to 
take  plenty  of  time  and  state  all  their  grievances  and  tell  me  why  they  de- 
sired to  break  their  contract  with  the  captain,  and  several  e;>oke,  sometimes 
at  the  same  time,  and  sometimes  there  were  one  or  two  who  acted  more  or 
lees  by  agreement  as  the  spokesmen,  and  I  inquired  whether  or  not  they  had 
any  cause  for  dissatisfaction  on  account  of  the  food  that  was  being  fumlshea, 
and  on  account  of  the  treatment  received  from  the  officers;  but  the  boys  de- 
clared themselves  entirely  satisfied  as  to  that,  and  then  I  also  Inquired 
whether  or  not  they  were  dissatlsfled  with  the  wages  they  received,  and  they 
said,  'No,'  they  were  not,  they  were  satisfied  with  the  wages  which  they  ob- 
tained, and  then  I  inquired  whether  or  not  it  was  a  fact  that  they  desired  to 
have  American  wages  and  were  dissatlsfled  with  Dutch  wages.  They  said, 
'No;'  on  the  contrary,  they  had  been  paid  a  great  deal  more  than  bad  been 
agreed  wpon,  as  presents  or  a  bonus.  Then  I  wanted  to  know  under  those 
circumstances  why  they  wanted  to  desert  the  Ship,  and  they  said  they  were 
afraid,  they  were  afraid  of  being  torpedoed,  and  I  asked  them  If  that  was 
the  only  cause  and  they  said,  'Yes ;'  and  I  remember  then  saying  that  it  was 
almost  unbelievable  that  Hollanders,  who  had  been  seafaring  people  for 
centuries  back,  would  desert  their  flag  while  the  Bnglisb.  and  French  sailors 
took  their  chances  on  the  places  Infested  by  submarines,  wbUe  they  were  pur- 
posely placed  on  a  safe  run.  But  they  stuck  to  their  story  and  simply  said 
they  were  afraid  they  would  be  torpedoed  on  account  at  the  ship  carrying 
articles  which  Germany  has  declared  contraband,  and  under  those  conditions 
they  did  not  care  what  was  going  to  be  paid  or  how  it  was  going  to  be  paid ; 
they  wanted  to  leave  the  ship. 

"Q.  What  was  the  final  result  of  that  conference?  •  •  •  A.  Well,  at 
that  time  the  final  result  was  that  I  told  them,  as  long  as  they  had  submitted 
their  dUIerences  to  the  consul,  that  I  could  not  accept  that  excuse  for  breaking 
their  contract,  and  it  was  therefore  my  Judgment  that  tb^  were  bound  to 
stand  by  the  ship  and  their  captain. 

"Q.  Do  you  know  whether,  Mr.  Torchiana,  there  was  any  subsequent  action 
taken  by  these  members  of  the  Rindjani  crew?  A.  Well,  I  know  that  after- 
wards the  ship  was  libeled. 

"Q.  Do  you  know  whether  they  left  the  ship  or  not?    A.  Tea —    Oh,  yes ;  - 
they  left  the  ship  against  the  decision  I  gave,  and  then  the  captain  declared 
them  deserters,  and  articles  of  desertion  were  made  up  and  forwarded  to  the 
Netherlands'  authority  in  the  home  country. 

"Q.  Were  those  articles  prepared  in  your  office?    A.  Yea 

"Q.  Who  forwarded  them  to  the  home  governmoit?  •  •  •  A.  OBiey 
were  forwarded  through  the  consular  mail  to  the  Netherlands, 
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"Q.  Have  you  a  copy  of  the  notifications  of  desertion  or  whatever  yoa  can 
the  document?    A.  I  hare  a  niemorandnm  of  that  the  office  memorandum. 
"Q.  Is  it  a  permanent  record  of  your  office?    A.  Yes." 

The  convention  between  the  United  States  and  the  Netherlands  of 
May  23, 1878  (21  Stat.  662),  provided  in  its  article  11  as  follows: 

"Consuls  general,  vice  consuls  general,  consnls,  rice  consuls  and  consalar 
agents  shall  hare  charge  of  the  internal  order  on  board  of  the  merchant 
vessels  of  their  nation,  to  the  exclusion  of  all  local  authorities.  They  shall 
take  cognizance  of  all  disputes  and  determine  all  dUIerences  which  may  have 
arisen  at  sea,  or  which  may  arise  In  port,  between  the  captains,  (^oers,  and 
crews,  Including  disputes  concerning  wages  and  the  execution  of  OMitxacts 
reciprocally  entered  into.  The  courts  or  other  anthorlties  of  either  coantry 
shall  on  no  account  interfere  in  such  disputes  unless  such  differences  od 
board  ship  be  of  a  nature  to  disturb  the  public  peace  on  shore  or  In  port,  or 
unless  persons  other  than  the  officers  and  crew  are  parties  thereto. 

"The  consuls  general,  vice  consuls  general,  consuls,  vice  consols  and  consular 
agents  shall  be  at  liberty  to  go,  either  In  person  or  by  proxy,  on  txiord  vessels 
of  their  nation  admitted  to  entry,  and  to  examine  the  officers  and  crews,  to 
examine  the  ships'  papers,  to  receive  declarations  concerning  tbdr  voyage, 
their  destination  and  the  incidents  of  the  voyage;  also  to  draw  up  manifests 
and  lists  of  freight  or  other  documents,  to  facilitate  the  entry  and  clearance 
of  their  vessels,  and  finally  to  accompany  the  said  officers  or  crews  before 
the  Judicial  or  administrative  authorities  of  the  country  to  assist  them  as 
their  interpreters  or-  agents." 

In  its  sixteenth  article  it  provided  that  the  convention  should  re- 
main in  force  for  five  years  from  the  date  of  the  exchange  of  ratifi- 
cations (July  31,  1879),  and  further  provided  that: 

"In  case  neither  of  the  contracting  parties  shall  have  given  notice  twelve 
months  before  the  expiration  of  the  said  period,  of  its  desire  to  terminate 
this  convention,  it  shall  remain  in  force  for  one  year  longer,  and  so  on  from 
year  to  year,  until  the  expiration  of  a  year  from  the  day  on  which  one  of 
the  parties  shall  have  given  such  notice  for  its  termination." 

« 

So  far  as  appears,  that  treaty  had  not  heen  abrogated,  but  was  in 
force,  at  the  time  the  consul  general  of  the  Netherlands  passed  upon 
the  controversy  between  the  present  libelants  and  the  captain  of  the 
Rindjani,  since  no  provision  of  the  Seamen's  Act  of  March  4,  1915, 
already  referred  to,  has  any  bearing  on  the  point  now  imder  discussion. 

The  provisions  of  article  11  of  the  convention,  above  set  out,  are 
in  effect  the  same  as  those  of  article  10  of  the  treaty  between  the 
United  States  and  the  King  of  Priissia  of  May  1,  1828  (8  Stat.  382), 
which  was  the  subject  of  consideration  in  The  Elwine  Kreplin,  9 
Blatchf.  438,  Fed.  Cas.  No.  4,426,  in  which  case  it  was  held  that  that 
treaty  required  that  the  matter  then  in  dispute — a  matter  of  wages  in 
that  case — was  one  for  the  determination  of  the  consular  oflRcer,  and 
that  the  United  States  courts  had  no  jurisdiction  of  it. 

That  ruling  was  followed  by  Judge  Deady  in  the  case  of  The  Marie 
(D.  C.)  49  Fed.  286,  in  the  case  of  The  Burchard  (D.  C.)  42  Ped.  608, 
in  The  Welhaven  (D.  C.)  55  Fed.  80,  and  in  other  cases  ttiere  cited. 

Our  conclusion  is  that  the  court  below  had  no  jurisdiction  over  the 
question  as  to  the  right  of  the  libelants  to  transportation  from  San 
Francisco  to  Rotterdam,  and  that  it  is  therefore  unnecessary  to  con- 
sider whether,  if  it  had  such  jurisdiction,  the  lib^ants  would  be  en- 
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It  results  that  the  case  must  be  and  is  remanded  to  the  court  below, 
with  directions  to  so  modiiy  the  judgment  as  to  deny  the  cost  of  trans- 
portation of  any  of  the  libelants  or  intervening  libelants  from  San 
Francisco  to  Rotterdam,  for  lack  of  jurisdiction  over  that  subject 


CASTLE  V.  UOWIS,  Sheriff. 

TOIiK  V.  SAME. 

(Clirult  Court  of  Appeals,  Eighth  Circuit    December  4,  1918.) 

Nob.  6073,  5074 

1.  Habeas  Cobpub  €=»45(3) — Fbdebal  Coubtts— Jubisdiction. 

When  a  person  Is  in  custody  under  process  of  a  state  court  for  an  al- 
leged offense  against  the  laws  of  the  state,  and  It  Is  claimed  that  he  is 
held  In  violation  of  the  Constitution  or  of  a  law  or  treaty  of  the  United 
States,  or  for  an  act  done  or  omitted  pursuant  to  a  law  of  the  United 
States,  the  federal  courts,  under  Rev.  St.  SJ  751-753  (Comp.  St  §g  1279- 
1281),  have  plenary  Jurisdiction  to  Inquire  Into  the  cause  of  such  con- 
finement by  meana  of  habeas  corpus  and  to  discharge  the  petitioner. 

2.  Habeas  Cobpds  ®=»111(1) — Fedekal  Court — ^Discharge. 

While  the  federal  court  or  judge  has  the  Jurisdiction  and  power,  under 
Bev.  St.  §§  751-753  (Comp.  St.  gi  1259-1281),  to  inquire  into  the  cause  of 
and  to  discharge  one  confined  under  the  process  of  a  state  court,  who 
claims  that  he  is  held  under  the  circumstances  above  stated,  the  time 
and  method  of  the  exercise  of  that  power  are  within  the  wise  Judicial 
discretion  of  the  court  or  Judge,  in  view  of  the  certainty  or  uncertainty 
with  which  the  facts  are  established,  in  view  of  the  nature  of  the  case, 
of  whether  it  Involves  an  alleged  violation  of  the  Constitution  or  a  con- 
finement for  an  act  done  In  pursuance  of  a  law  of  the  United  States,  of 
whether  it  is  a  case  of  urgency,  where  a  failure  to  discharge  the  prisoner 
Immediately  will  or  may  substantially  delay  the  enforcement  of  Oie  laws 
of  the  United  States  or  seriously  Interfere  with  the  operation  of  its  gov- 
ernment or  the  administration  of  its  affairs,  or  it  is  a  case  which  really 
Involves  only  the  question  whether  the  issues  presented  shall  first  be 
tried  in  the  federal  or  in  the  state  court 

B.  Habeas  Corpus  €=945(4) — Fedebai,  Courts — Jubisdiotion. 

If  an  officer  or  soldier  of  the  United  States  is  in  custody  tmder  the 
process  of  a  state  court  for  an  alleged  offense  against  the  laws  of  a 
state,  for  an  act  which  be  Claims  was  done  by  him  in  his  ofBcIal  capacity 
in  pursuance  of  the  laws  of  the  United  States,  such  as  the  shooting  of  a 
person  he  was  trying  to  arrest,  and  at  the  close  of  the  hearing  under  the 
writ  of  habeas  corpus  the  facts  are  admitted  or  clearly  proved,  either 
that  his  confinement  is  In  violation  of  the  Constitution  or  of  a  law  or 
treaty  of  the  United  States  and  that  the  state  court  is  without  Jurisdic- 
tion to  try  him  for  the  offense  charged  against  him,  or  that  he  had  au- 
thority from  the  United  States  to  arrest  persons  guilty  of  the  offense 
for  whose  commission  he  was  trying  to  make  an  arrest,  that  he  had 
reasonable  cause  to  believe  and  did  honestly  brieve  that  the  person  he  ' 
sought  was  guilty  of  the  offense  for  which  he  was  trying  to  arrest  him, 
that  in  attempting  to  make  the  arrest  he  acted  witWn  the  scope  of  his 
authority  and  used  no  more  force  than  he  honestly  and  reasonably  be- 
lieved was  necessary  in  order  to  make  the  arrest,  and  that  the  case  is  one 
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of  nrg»ncy,  In  wWdi  the  delay  of  a  trial  by  the  state  ooart  wm  salonsly 
Interfere  with  the  enforcement  of  the  laws  of  the  United  States  or  the 
operation  of  Its  govemraent,  the  court  or  Judge  may  and  shonld  imme- 
diately discharge  the  prisoner  without  waiting  for  eaA  a  trial. 

But,  if  the  case  does  not  fall  within  one  of  the  exceptional  d&raes  of 
cases  above  enumerated,  the  general  rule  and  settled  practice  is  for  cue 
court  or  Judge  to  refuse  to  Interfere  by  writ  of  habeas  corpus  with  the 
custody  of  the  state  court  until  after  the  trial  of  the  prisoner  In  that 
court,  although  It  has  the  power  and  Jurisdiction  to  dlsdiarge  earlier. 

4.  Abbest  €=>63(4) — ITkixjnt— Arbbst  WrrHour  Waekant. 

WhUe  an  ofBcer  may  arrest  for  a  felony  without  warrant  he  may 
not  so  arrest  arbitrarily,  and  It  is  IndUfjensable  to  a  Justification  of  ar- 
rest of  one  actually  innocent,  that  the  circumstances  were  such  that  a  per- 
son of  ordinary  ability  would  bare  bellefved  that  the  party  was  guilty. 

6.  Habkas  Oobpus  «s986<1) — ^Evioenok. 

Where  federal  officers  shot  one  of  a  party  in  attempting  to  arrest  such 
persons  in  Osage  county,  OkL,  for  suspected  violation  of  laws  relating 
to  Intoxicating  liquor,  evidence  held,  in  habeas  corpus  proceedings  in  the 
federal  court,  to  show  that  none  of  the  party,  in  the  presence  of  the 
officers,  committed  the  offense  of  introducing  intoxicating  liquor  into  the 
county. 

6.  Indians  i8=538(5) — Intbodtjction  or  Intoxicating  Liqtjobs. 

The  prima  fade  presumption  of  the  unlawful  introduction  of  intoxicat- 
ing liquor  into  Indian  Territory,  etc.,  declared  by  Act  May  18,  191^  {  1 
(Comp.  St.  i  4144a),  may  be  rebutted  by  evidence  to  the  contrary. 

7.  Habeas  Cobpus  ®=>113(12) — ^ApPKAir-PaBSUinrnoN. 

It  la  a  prima  facie  presumption  of  law  that  the  finding  of  the  trial 
Judge  in  habeas  corpus  proceedings,  who  heard  and  saw  the  witnesses, 
was  correct 

8.  Aekkst  «=>68 — FoBCE. 

Conceding  that  petitioners  were  authorized  to  arrest  without  warrant 
for  introducing  intoxicating  liquor  into  Oklahoma,  that  autliority  in- 
cludes the  lawful  power  to  use  only  such  force  as-an  ordinarily  prudent 
and  intelligent  person,  with  knowledge  and  in  situation  of  arresting  offi- 
cer, would  have  deemed  necessary. 

9.  ABBXST  ®=»68 — FOBCE— ElXTENT. 

Where  federal  otJlcers  desired  to  arrest  several  suspected  of  Introducing 
intoxicating  liquor  into  Oklahoma,  held  that,  If  persons  were  known  to 
live  in  vicinity,  etc.,  ofUcers  were  not  warranted  in  shooting  Into  automo- 
bile In  which  such  persons  were  riding,  and  taking  the  risk  of,  and  ac- 
tually killing,  one  of  the  party. 

10.  Habeas  Cobpus  «=»111(1) — ^Dischabox— Discbbtion. 

In  a  proceeding  under  Rev.  St.  {f  751-753  (Comp.  St  {{  127»-1281),  for 
habeas  corpus  to  secure  release  of  federal  officials,  who  killed  one  whom 
they  were  attempting  to  arrest  on  theory  he  and  his  companions  were 
guUty  of  introducing  intoxicating  liquor  Into  Osage  county,  Okl.,  held, 
that  refusal  to  discharge  such  officers  from  custody  of  state  officials,  to 
which  they  had  been  committed  for  violation  of  state  law,  was  not  an 
abuse  of  discretion. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  EHstrict  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Petitions  by  D.  F.  Castle  and  by  Sam  W.  Talk  for  writs  of  habeas 
corpus  and  for  a  discharge  from  the  custody  of  Seth  M.  Lewis,  Sher- 
iff of  Osage  County,  Okl.  From  judgments  dismissing  and  denying 
the  petitions,  petitioners  appeal.    Affirmed. 

^=>Foi  otbw  cases  ae^  sam«  topic  *  ICEY-NUMBEB  in  »11  Ker-Nambtrod  DIcwU  A  Indexn 
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T.  J.  Leahy  and  Corbett  Comett,  both  of  Pawhuska,  Okl.  (C.  S. 
Macdonald,  of  Pawhuska,  Okl.,  on  the  brief),  for  appellee. 

Before  SANBORN,  GARLAND,  and  STONE,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  These  are  appeals  from  judgments 
of  Hon.  John  H.  Cotteral,  United  States  District  Judge,  that  the  peti- 
tions of  D.  F.  Castle  and  Sam  W.  Tulk,  for  writs  of  habeas  corpus  and 
for  a  discharge  from  the  custody  of  Seth  M.  Lewis,  sheriff-  of  Osage 
county,  Okl.,  be  dismissed  and  denied. 

An  information  was  filed  in  the  district  court  of  Osage  county  by 
the  county  attorney  of  that  county,  which  chai^^ed  that  Castle,  Tulk, 
and  William  Bryant,  on  April  25,  1917,  shot  and  murdered  Charles 
Mosier.  Castle  and  Tulk  had  been  arrested  and  arraigned,  had  plead- 
ed not  guilty,  and,  in  default  of  bonds  of  $5,000  each,  fixed  by  the 
court,  had  been  committed  to  the  county  jail  in  the  custody  of  Lewis, 
the  sheriff  of  the  county.  Thereupon  Castle  and  Tulk  presented  to 
Judge  Cotteral  petitions  for  writs  of  habeas  corpus,  in  which  they 
alleged  that  they  were  on  April  25,  1917,  officers  of  the  United  States, 
duly  authorized  under  the  laws  thereof  to  arrest  persons  for  the  of- 
fense of  introducing  whisky  into  Osage  county,  C^l.,  which  was  In- 
dian country;  that  on  that  day  Charles  Mosier,  Henry  Mays,  Roy 
Tinker,  and  Charles  Roberts  were  engaged  in  transporting  whisky  in 
an  automobile  in  the  presence  and  within  the  knowledge  of  the  peti- 
tioners into  Osage  county,  which  was  Indian  country,  m  violation  of 
the  laws  of  the  United  States;  that  the  petitioners  in  the  discharge 
of  their  official  duty  .endeavored  to  arrest  these  violators  of  the  law ; 
that  they  called  upon  them  to  halt  and  to  submit  to  arrest,  but  they 
refused  and  fled;  that  while  they  were  fleeing  the  petitioners  fired 
several  shots  from  their  guns  at  the  departing  automobile,  to  disable 
it,  so  that  they  could  arrest  its  occupants;  that  they  did  not  intend 
to  shoot  or  injure  Mosier;  and  that  whatever  acts  they  did  were  done 
in  the  discharge  of  their  official  duties  as  officers  of  the  United  States 
and  by  authority  of  its  laws.  Upon  the  filing  of  these  petitions  Judge 
Cotteral  issued  orders  upon  the  sheriflF  to  show  cause  why  writs  of 
habeas  corpus  should  not  be  issued,  and  why  Castle  and  Tulk  should 
not  be  discharged  from  his  custody.  The  sheriff  answered  that  he 
held  them  under  a  commitment  issued  by  the  district  court  of  Osage 
county,  Okl.,  which  commanded  him  to  confine  them  in  the  county  jail 
under  the  charge  of  murdering  Mosier,  until  they  should  be  legally 
discharged  therefrom.  Upon  the  presentation  of  this  response  the 
cases  went  to  final  hearing,  testimony  that  occupies  107  pages  of 
the  printed  record  was  introduced,  and  the  court  dismissed  the  peti- 
tions and  refused  to  discharge  the  petitioners  upon  the  merits  of 
their  cases. 

[1]  When  a  person  is  in  custody  under  the  process  of  a  state  court 
for  an  alleged  offense  against  the  laws  of  such  state,  and  it  is  claimed 
(a)  that  fte  is  in  custody  in  violation  of  the  Constitution,  or  of  a 
law  or  treaty  of  the  United  States,  or  (b)  for  ^n  act  done  or  omit- 
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ted  to  be  done  by  him  in  pursuance  of  a  law  of  the  United  States, 
the  District  Courts  of  the  United  States  and  the  judges  thereof  have 
plenary  jurisdiction  to  inquire  into  the  cause  of  such  confinement 
by  means  of  the  writ  of  habeas  corpus,  and  to  discharge  the  peti- 
tioner if  his  detention  is  in  violation  of  the  Constitution  or  of  a  law 
or  treaty  of  the  United  States,  or  if  he  is  in  custody  for  an  act  done 
or  omitted  to  be  done  in  pursuance  of  a  law  of  the  United  States. 
United  States  Revised  Statutes,  §§  751,  752,  753  (2  United  States 
Compiled  Statutes  1916,  §§  1279,  1280,  1281);  Ex  parte  RoyaU,  117 
U.  S.  241,  248,  6  Sup.  Ct.  734,  29  L.  Ed.  868. 

[2]  It  does  not  follow,  however,  from  the  grant  of  this  jurisdic- 
tion, that  the  duty  is  imposed  upon  the  court  or  its  judges  to  discharge 
the  petitioner  in  every  case  immediately  after  the  hearing,  even  if 
the  court  or  the  judge  is  of  the  opinion  that  the  confinement  is  un- 
warranted.   The  injunction  of  the  statute  is  to  hear  each  case  on  the 
writ  of  habeas  corpus  summarily  and  thereupon  "to  dispose  of  the 
party  as  law  and  justice  may  require."    This  direction  leaves  to  the 
wise  judicial  discretion  of  the  court,  or  judge,  the  time  and  mode  in 
which  the  granted  power  shall  be  used.  '  That  discretion  should  be 
so  exercised  "in  the  light  of  the  relations  existing,  under  our  system 
of  government,  between  the  judicial  tribunals  of  the  Union  and  of 
the  states,  and  in  recognition  of  the  fact  that  the  public  good  re- 
quires that  those  relations  be  not  disturbed  by  unnecessary  conflict 
between  courts  equally  bound  to  guard  and  protect  rights  secured 
by  the  Constitution"  (117  U.  S.  251,  6  Sup.  Ct  740.  29  L.  Ed.  868). 
in  the  light  in  each  case,  of  the  nature  of  that  case,  whether  it  involves 
an  alleged  violation  of  the  Constitution  or  a  confinement  for  an  act 
done  in  pursuance  of  a  law  of  the  United  States,  whether  it  is  a  case 
of  urgency  where  a  failure  to  discharge  the  petitioner  immediately 
will  or  may  substantially  delay  the  enforcement  of  the  laws  of  the 
United  States,  or  seriously  interfere  with  the  operation  of  its  gov- 
ernment or  the  administration  of  its  affairs,  or  a  case  which  really 
involves  only  the  question  whether  the  issues  presented  shall  be  first 
tried  in  the  federal  court  or  in  the  state  court,  and  in  the  light  of  the 
clearness  and  certainty  with  which  the  material  facts  are  established, 
whether  they  are  admitted  or  proved  beyond  doubt,  or  are  involved 
in  uncertainty  and  the  subject  of  conflicting  testimony  which  natur- 
ally invokes  the  verdict  of  the  jury. 

[31  If  an  officer  or  soldier  of  the  United  States  ^is  in  custody  un- 
der tne  process  of  a  state  court  for  an  alleged  oflFens'e  against  the  laws 
of  a  state  for  an  act  which  he  claims  was  done  by  him  in  his  ofiicial 
capacity,  in  pursuance  of  the  laws  of  the  United  States,  such  as  the 
shooting  of  the  person  he  was  trying  to  arrest,  and  at  the  close  of  the 
hearing  under  the  writ  of  habeas  corpus  the  facts  are  admitted  or 
clearly  proved  (a)  that  his  confinement  is  in  violation  <^  the  Con- 
stitution or  of  a  law  or  treaty  of  the  United  States,  and  that  the 
state  court  is  without  jurisdiction  to  try  him  for  the  offense  charged 
against  him  (E|c  parte  Siebold,  100  U.  S.  371,  376,  25  L.  Ed.  717; 
In  re  Neagle,  135  U.  S.  1,  10  Sup.  Ct.  658.  34  L.  Ed.  55;  In're  Waite 
[D.  C]  81  Fed.  359,  362,  371,  372;  Campbell  v.  Waite,  88  Fed.  102, 
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107,  31  C.  C.  A.  403;  In  re  Loney,  134  U.  S.  372,  10  Sup.  Ct.  584, 
33  L.  Ed.  949;  In  re  Fair  [C.  C]  100  Fed.  149),  or  (b)  that  he  had  au- 
thority from  the  United  States  to  arrest  persons  guilty  of  the  offense 
for  whose  commission  he  was  trying  to  make  an  arrest,  that  he  had 
reasonable  cause  to  believe  and  did  honestly  believe  that  the  person 
he  shot  was  guilty  of  the  offense  for  which  he  was  trying  to  arrest 
him,  that  he  acted  in  attempting  to  make  the  arrest  within  the  scope 
of  his  authority  and  used  no  more  force  than  he  honestly  and  rea- 
sonably believed  was  necessary  in  order  to  make  the  arrest,  and  that 
the  case  is  one  of  urgency  in  which  the  delay  of  a  trial  by  the  state 
court  will  seriously  interfere  with  the  enforcement  of  the  laws  of 
the  United  States  or  the  operations  of  its  government,  the  court  or 
judge  may  and  should  immediately  discharge  the  petitioner  without 
waiting  for  such  trial  (Ohio  v.  Thomas,  173  U.  S.  276,  283,  19  Sup. 
Ct.  453,  43  L.  Ed.  699;  United  States  v.  Puellhart  [C.  C]  106  Fed. 
911,  914;  In  re  Laing  [C.  C]  127  Fed.  213,  217;  United  States  v. 
Lipsett  [D.  C]  156  Fed.  65).  The  cases,  however,  which  present 
such  facts,  are  exceptional,  and  the  general  rule  and  settled  practice 
of  the  courts  and  judges  of  the  United  States,  in  cases  which  do  not, 
fall  within  the  classes  just  enumerated,  is  to  so  exercise  their  dis- 
cretion, in  view  of  the  delicate  relation  of  the  national  and  the 
state  courts,  as  to  refuse  to  interfere  by  writ  of  habeas  corpus  with 
the  custody  of  the  state  court,  at  least  until  after  the  trial  of  the 
petitioner  therein.  Ex  parte  Royall,  117  U.  S..241,  251,  6  Sup.  Ct, 
734,  29  L.  Ed.  868;  Drury  v.  Lewis,  200  U.  S.  1,  6,  8,  26  Sup.  Ct. 
229,  50  L.  Ed.  343 ;  In  re  Lincoln,  202  U.  S.  178,  181,  182,  26  Sup. 
Ct.  602,  50  L.  Ed.  984,  and  cases  there  cited.  The  judge  below,  after 
hearing  the  evidence  in  the  cases  in  hand,  was  of  the  opinion  that 
they  fell  under  the  general  rule,  and  in  the  exercise  of  his  discretion 
he  refused  to  discharge  the  petitioners  before  their  trial  in  the  state 
court,  and  the  question  now  presented  is:  Was  his  action  erroneous 
or  an  abuse  of  his  discretion  ? 

The  only  ground  on  which  Castle  and  Tulk  alleged  in  their  peti- 
tions that  they  were  entitled  to  a  discharge  from  the  custody  of  the 
state  court  was  that  they  were  officers  of  the  United  States,  who  had 
the  authority  under  its  laws,  and  upon  whom  the  duty  was  imposed 
thereby,  to  arrest  persons  introducing  whisky  into  Osage  county  in 
their  presence,  that  Mays,  Tinker,  and  Roberts  were  such  persons, 
that  the  petitioners  tried  to  arrest  them,  that  they  fled  in  an  auto- 
mobile, that  it  was  necessary  for  the  petitioners,  in  order  to  arrest ' 
the  occupants  of  the  automobile,  to  fire  their  guns  at  it,  that  they  did 
so  for  that  purpose,  with  no  intent  to  shoot  or  injure  its  occupants, 
and  that  all  their  acts  were  done  in  their  official  capacity,  in  pursu- 
ance of  the  laws  of  the  United  States. 

[4,  6]  Conceding,  without  deciding,  that  the  petitioners  were  author- 
ized under  the  laws  of  the  United  States  to  arrest  without  a  warrant 
persons  who  upon  reasonable  grounds  they  honestly  believed  were 
committing  in  their  presence  the  offense  of  introducing  intoxicating 
liquors  into  Osage  county,  that  they  tried  to  arrest  Mays,  Tinker, 
and  Roberts  as  such  persons,  that  the  latter  fled,  and  that  the  peti- 
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tioners  fired  at  the  automobile  in  which  they  went  to  stop  it,  so  that 
the  petitioners  could  make  the  arrest,  the  burden  was  still  upon  them 
to  prove,  by  at  least  a  fair  preponderance  of  the  testimony,  three  other 
facts,  in  order  to  entitle  them  to  their  dischat^e:  First,  that  they 
had  reasonable  cause  to  believe  and  honestly  did  believe  that  Mays, 
Tinker,  and  Roberts  were  introducing  intoxicating  liquor  into  Osage 
county  in  their  presence;  second,  that  the  petitioners  honestly  and 
with  reason  believed  that,  in  order  to  arrest  them  therefor,  it  was 
necessary  for  the  petitioners  to  fire  thdr  guns  at  the  departing  au- 
tomobile which  held  them,  and  to  take  the  chancy  of  shooting  its 
occupants;  and,  third,  that  the  confinement  the  petitioners  are  suf- 
fering and  will  be  likely  to  endure  while  their  cases  proceed  to  trial 
and  disposition  in  the  state  courts  will  so  seriously  interfere  with  the 
enforcement  of  the  laws  of  the  United  States  or  with  the  operations 
of  its  government  that  these  are  cases  of  emergency  or  urgency,  which 
justify  and  require  a  departure  from  the  general  rule  and  a  discharge 
of  the  petitioners  before  their  trials  in  the  state  court. 

Henry  Mays  was  a  livery  driver,  who  lived  at  Pawhuska,  in  Osage 
county,  with  his  wife  and  two  children,  owned  his  automobile,  and 
carried  passengers  for  hire.  He  had  lived  in  Pawhuska  for  many 
years.  Tinker  was  a  young  man  24  years  old,  who  had  lived  in 
Pawhuska  all  his  life,  and  was  on  April  25,  1917,  a  soldier.  Mosier 
was  a  young  soldier,  who  had  lived  in  Pawhuska  many  years.  Rob- 
erts was  a  young  soldier.  About  2  o'clock  in  the  afternoon  of  the  day 
of  Mosier's  death,  he  hired  Mays  to  take  himself,  Tinker,  and  Rol>- 
erts  into  the  country.  After  they  had  been  seated  in  the  automobile, 
Mosier  asked  Mays  to  drive  them  to  Charles  Johnson's  place,  which 
was  in  Osage  county,  about  nine  miles  east  of  Pawhuska.  Mays 
did  so.  There  Mosier  and  Tinker  bought  three  quarts  of  whisl^, 
and  returned  to  the  car,  and  Mays,  Mosier,  Tihker,  and  Roberts 
started  therein  back  to  Pawhuska.  When  they  were  about  five  miles 
east  of  their  homes,  they  passed  Lewis,  the  sheriff,  and  his  car,  which 
was  on  the  road,  and  Castle,  Tulk,  and  Bryant,  who  fired  their  guns 
at  Mays'  car  and  killed  Mosier.  Mays  and  the  other  occupants  of 
his  car  did  not  go  out  of  the  county  that  day,  and  they  were  not  in- 
troducing liquor  into  the  county.  Some  time  in  the  afternoon  of 
that  day  Lewis  had  information  that  intoxicating  liquors  were  ex- 
pected into  Osage  county.    He  testified  that  he — 

"Just  had  Information  that  there  was  a  car  of  whisky  coming  In,  probably 
two  cars.     Q.  Didn't  have  any  Information  as  to  who  It  was  going:  to  be? 
■  A.  No,  sir;   I  did  not    I  didn't  know." 

He  told  Castle  and  Tulk  he  had  this  information,  and  invited 
them  to  go  in  his  automobile  with  him  out  on  the  Bartlesville  road, 
which  was  the  main  travelled  road  east  from  Pawhuska,  over  which 
Mays  had  gone,  and  over  which  many  automobiles  passed  daily,  and 
over  which  intoxicating  liquors  were  usually  brought  into  Osage  coun- 
ty. Lewis  was,  and  had  been  for  at  least  five  years,  acquainted  with 
Mays,  Mosier,  and  Tinker.  Castle  testified  that  he  had  known  Mays 
for  five  years,  that  he  had  arrested  him  once  for  introducing  liquor, 
that  he  had  found  liquor  in  his  car,  and  that  Mays  had  a  reputation 
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of  hauling  liquor;  but  Mays  testified  that  he  had  never  been  con- 
victed of  introducing  liquor,  and  that  he  had  not  been  hauling  it 
The  officers  .went  out  on  the  Bartlesville  road  about  four  or  five  miles, 
and  then,  as  Tulk  testified: 

"We  laid  in  wait — got  off  into  the  lane  tbeie  ronning  north  and  south,  and 
we  laid  in  wait  until  we  seen  the  car  approaching." 

They  then  took  their  car  out  onto  the  road,  and  as  Mays'  car  ap- 
proached they  recognized  Mays  and  his  car,  and  as  he  passed  them, 
and  also  after  he  passed  them,  they  fired  into  the  car,  and  after  the 
car  had  gone  a  few  rods  past  Lewis'  car  a  shot  struck  and  killed  Mo- 
sier.  The  facts  which  have  been  recited  thus  far  are  undisputed. 
Some  of  the  officers  testify  that  as  Mays'  car  approached  them  one 
of  the  occupants  broke  a  bottle  over  the  side  of  the  car  which  they 
thought  was  whisky.  The  living  occupants  of  Mays'  car  testified 
that  no  bottle  was  so  broken  before  they  passed  the  officers.  Mays' 
car  was  running  quite  fast  as  it  passed  the  car  of  Lewis,  and  Lewis' 
motor  was  also  running.  Mays  testified  that  his  brake  was  out  of 
order,  so  that  he  could  not  have  stopped  quickly,  if  he  had  received 
notice  to  do  so,  but  that  he  received  no  such  notice.  The  officers 
testified  that  they  held  up  their  hands  and  called  upon  Mays  to  stop. 
The  living  occupants  of  Mays'  car  testified  that  they  saw  no  motion 
and  heard  no  call  to  stop,  and  that  all  they  heard  was  a  command 
from  one  of  the  officers  as  they  passed,  to  kill  them  all,  that  Mosier 
then  cried  out,  "For  Christ's  sake  get  out  from  here,  they  are  going 
to  kill  us  all,"  and  Mays  speeded  up  his  car,  and  Mosier  was  shot. 

The  officers  testified  that  none  of  them  gave  the  command  to  kill ; 
they  also  testified  that  they  honestly  believed  that  the  occupants  of 
Mays'  car  were  introducing  liquor  into  Osage  county;  and  their 
counsel  argue  that  they  had  reasonable  ground  for  that  belief,  be- 
cause the  road  on  which  Mays  was  driving  was  the  road  over  which 
liquor  was  usually  brought  into  the  county,  because  the  possession 
of  intoxicating  liquor  in  that  county  is  prima  facie  evidence  of  its 
unlawful  introduction  (Act  May  18,  1916,  c  125,  §  1,  39  Stat.  124 
[Compiled  Statutes  1916,  §  4144a]),  and  because  some  of  them  tes- 
tified that  they  saw  a  bottle  they  thought  contained  whisky  broken 
over  the  side  of  the  car  as  it  approached,  and  Lewis  had  information 
that  one  or  two  loads  of  whisky  were  coming  into  Osage  county. 
But  the  fact  is  proved,  without  contradiction,  that  the  occupants  of 
Mays'  car  were  not  introducing  liquor  into  Osage  county.  The  al- 
leged breaking  of  a  bottle  of  liquor  over  the  side  of  the  car  before  it 
passed  the  officers  is  denied,  and  it  is  not  established  by  the  prepon- 
derance of  the  testimony.  There  is  no  evidence  whatever  who  gave 
Lewis  his  information  that  liquors  were  to  be  introduced  into  the  coun- 
ty, and  he  testified  that  he  had  no  information  that  the  occupants  of 
Mays'  car  were  expected  to  introduce  it.  If,  therefore,  his  informa- 
tion justified  the  arrest  of  the  occupants  of  Mays'  car  and  the 
shooting  into  it,  it  would  have  equally  justified  the  arrest  of  the  oc- 
cupants of  any  other  car  that  happened  first  to  come  along  the  road 
at  like  speed  with  that  of  Mays'  car,  while  these  officers  were  lying 
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in  wait.    In  Chandler  v.  Rutherford,  101  Fed.  774,  778,  43  C.  C  A. 
218,  221,  this  court,  commenting  on  a  similar  situation  said: 

"It  will  be  observed,  however,  that  no  offense  had  been  committed  In  the 
deputy  marshal's  presence  when  he  attempted  to  arrest  the  plaintiff,  and  that 
such  knowledge  as  he  had  of  an  offense  having  been  committed  was  derived 
wholly  from  hearsay.  •  •  •  When  an  officer  seeks  to  Jnstlty  an  arrest 
without  a  warrant  ander  a  Btatnte  like  the  one  now  under  conslderatiim, 
and  the  act  for  which  the  arrest  was  made  was  not  committed  in  bis  pres- 
ence, it  la  manifest  that  he  must  show  that  he  acted'  on  informatioo  snch  as 
would  Justlfjr  a  reasonable  man  lo.  believing  that  the  particular  person  ar- 
rested was  guilty  of  a  felony." 

Section  5654  of  the  Revised  Laws  of  Oklahoma  of  1910,  {Movides 
that  a  peace  officer  may,  without  a  warrant,  arrest  a  person : 

"First.  For  a  public  offense  committed  *  •  •  In  Ms  presence^  •  •  » 
ndrd.  When  a  felony  has  in  fact  been  committed,  and  he  lias  reasonable 
cause  for  beUeving  the  person  arrested  to  have  committed  it." 

The  general  rule  is  that,  while  an  officer  may  arrest  for  a  felony 
without  a  warrant  under  certain  circumstances,  he  may  not  so  ar- 
rest arbitrarily,  or  on  a  mere  belief  or  suspicion  that  the  party  he 
arrests  is  guilty  of  the  felony.  It  is  indispensable  to  a  justification, 
when  the  party  he  arrests  or  seeks  to  arrest  is  actually  innocent,  not 
only  that  the  officer  honestly  believed  or  strongly  suspected  that  the 
person  he  arrested  or  sought  to  arrest  was  guilty  of  the  felony,  but 
also  that  the  facts  and  circumstances  within  his  knowledge  were  such 
that  a  reasonable  person  of  ordinary  ability  and  intelligence,  knowing 
those  facts  and  circumstances  and  acting  without  prejudice  or  passion, 
would  have  believed  or  strongly  suspected  that  the  party  arrested, 
or  the  party  whom  the  officer  sought  to  arrest,  was  either  guilty  of 
the  felony  or  implicated  in  it.  5  Corpus  Juris,  416,  §  461,  and  notes 
and  authorities  there  cited.  In  the  case  in  hand  the  evidence  is  undis- 
puted, not  only  that  the  occupants  of  Mays'  car  did  not,  in  the  pres- 
ence of  the  officers,  commit  the  offense  of  introducing  liquor  into 
Osage  county,  for  which  the  petitioners  alleged  in  their  petition 
they  were  seeking  to  arrest  them,  but  that  they  were  not  guilty  of 
committiiig  an  offense  at  all. 

[6,  7]  The  prima  facie  presumption  of  the  introduction  of  the  liq- 
uor which  arose  by  virtue  of  the  statute,  which  was  enacted  to  throw 
the  burden  of  proof  upon  the  trial  of  cases  for  the  introduction  of 
the  liquor  upon  those  in  possession  of  the  liquor  in  the  first  instance, 
was  met  and  swept  away  by  the  undisputed  evidence  of  all  of  the 
witnesses  upon  the  subject  that  Mosier  and  Tinker  obtained  the  liq- 
uor on  that  day  within  the  county,  and  that  none  of  tiie  occupants  of 
the  car  introduced  any  from  witiiout  it.  The  issue,  whether  or  not, 
at  the  time  of  the  attempted  arrest  and  shooting,  the  officers  had  any 
-knowledge  that  there  was  whisky  in  the  car,  is  conditioned  by  con- 
flicting testimony,  the  preponderance  of  which  is  not  with  the  of- 
ficers. In  this  state  of  the  evidence  the  judge  below  failed  to  find 
that  the  facts  and  circumstances  within  the  knowledge  of  the  offi- 
cers at  the  time  of  their  attempted  arrest  and  shooting  were  such 
that  a  reasonable  person  of  ordinary  intelligence  and  ability,  knowing 
these  facts  and  circumstances,  would  have  been  led  to  believe  or 
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Strongly  to  suspect  that  any  of. the  occupants  of  Mays'  car  were 
guilty  of  the  offense  of  introducing  whisky  into  Osage  county.  There 
is  a  prima  facie  presumption  of  law  that  fiie  finding  of  the  judge  who 
heard  and  saw  the  witnesses  was  correct,  and  a  careful  reading  and 
consideration  of  the  evidence  has  failed  to  satisfy  that  in  making 
that  finding  the  judge  fell  into  any  error  of  law  or  made  any  mistake 
of  fact. 

[8,  9]  The  next  question  is:  Was  there  any  error  of  law  or  mis- 
take of  fact,  in  that  the  judge  failed  to  find  under  the  evidence  that 
the  petitioners  were  acting  within  the  scope  of  their  authority  in 
shooting  into  Mays'  car  and  taking  the  chance  of  killing  some  of  its 
occupants.  Conceding,  for  the  purpose  of  considering  this  issue  only, 
that  the  petitioners  were  authorized  to  arrest  the  occupants  of  Mays' 
car  without  a  warrant  for  the  felony  of  introducing  liquor  into  Osage 
county,  that  authority  included  the  lawful  power  to  use  such  force  as 
they  then  had  reasonable  cause  to  believe,  and  in  the  e*ercise  of  their 
sound  discretion  they  did  honestly  believe,  was  necessary  to  make  the 
arrest;  but  it  included  the  right  to  use  no  more,  and  the  use  of  any 
greater  force  was  beyond  the  scope  of  their  authority,  unauthorized, 
and  without  justification.  Here,  too,  the  measure  of  necessary  force 
is  that  which  an  ordinarily  prudent  and  intelligent  person,  with  the 
knowledge  and  in  the  situation  of  the  arresting  officer,  would  have 
deemed  necessary.  5  Corpus  Juris,  424,  §  59 ;  1  Bishop's  New  Crim- 
inal Procedure,  §  159.  The  officers  testified  that  as  Mays'  car  ap- 
proached them  they  raised  their  hands  and  called  "Halt!"  The 
living  occupants  of  Mays'  car  testified  that  they  saw  no  motion  and 
heard  no  call  to  stop.  The  officers  and  occupants  of  Mays'  car  tes- 
tified that  the  former  fired  the  first  shot  into  the  side  of  Mays'  car 
as  it  passed  than;  the  living  occupants  of  the  car  testified  tiiat  as 
they  passed  all  they  heard  was  a  command  to  kill  them  all  as  the 
shooting-  Commenced.  The  officers  testified  no  such  command  was 
given,  but  the  witnesses  agree  that  the  shooting  continued  for  some 
time  after  the  car  passed,  and  that  from  eight  to  twenty  shots  were 
fired.  Several  of  these  shots  struck  the  automobile;  some  passed 
through  the  back  of  it  above  the  seat ;  some  passed  over  it,  and  struck 
in  the  road  ahead  of  it,  as  it  was  going  up  a  hill.  The  officers  tes- 
tified that  they  fired  into  the  machinery  below  the  body  of  the  car  and 
at  the  tires,  for  the  purpose  of  stopping  the  car,  and  that  they  did  not 
intend  to  injure  the  occupants. 

The  officers  knew  Mays,  Mosier,  and  Tinker;  they  recognized 
them,  or  some  of  them,  as  Mays'  car  approached,  and  recc^;nized 
that  the  car  was  Mays';  they  knew  that  they  lived  in  Pawhuska, 
toward  which  city  they  were  going,  and  that  they  had  lived  there  for 
many  years.  Mays  was  a  married  man,  and  had  two  children  there. 
The  occupants  of  Mays*  car  had  no  weapons,  and  had  not  resisted 
arrest ;  they  testified  they  did  not  know  that  the  officers  wanted  them 
to  stop  or  wanted  to  arrest  them  until  after  the  shooting.  They  were 
not  fugitives  from  justice;  they  were  not  violent  men;  they  were 
not  itinerants  or  strangers.  So  it  is  that  the  evidence  as  to  the  say- 
ings and  doings  of  the  parties  when  Mays'  car  passed  the  officers 
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presents  a  substantial  conflict  as  to.  what  was  said  and  done  hy  th« 
officers,  that  invokes  the  consideration  of  a  jury,  and  the  facts  that 
an  the  occupants  of  the  car,  except  Roberts,  were  known  by  the  officers 
to  be  settled  residents  and  citizens  of  Pawhuska,  and  that  they  were 
going  towards  their  homes  there,  whence  the  officers  themselves  came, 
render  it  difficult  to  conclude  that  a  person  of  ordinary  prudence  and 
intelligence,  knowing  the  facts  and  circumstances  which  these  offi- 
cers loiew,  could  have  had  cause  to  believe,  if  he  were  in  their  situa- 
tion, or  could  have  honestly  believed,  that  he  could  not  have  accom- 
plished the  arrest  of  the  occupants  of  Mays'  car  in  Pawhuska,  which 
was  only  five  miles  away,  or  that  it  was  necessary,  -in  the  exerdse 
of  sound  discretion,  in  order  to  make  their  arrest,  to  fire  into  the 
automobile  and  take  the  dangerous  chances  of  injuring  or  killing 
some  of  its  occupants.  The  judge  below  was  unable  to  reach  that 
conclusion,  and  no  error  or  mistake  in  his  finding  here  is  cUscovered. 

[10]  The  single  question  remains:  Was  the  judge  below  guilty  of 
an  abuse  of  his  discretion  in  concluding  that  these  were  not  such  cases 
of  urgency  as  required  him  to  discharge  the  petitioners  before  their 
trial  in  the  usual  course  of  procedure  in  the  state  court?  The  con- 
tention that  every  case  wherein  an  officer  of  the  United  States,  in 
custody  under  an  order  of  a  state  court  for  trial  for  an  alleg'ed  of- 
fense against  the  laws  of  the'  state,  claims  that  the  act  charged 
against  him  was  as  done  or  omitted  by  him  while'acting  in  his  official 
capacity  in  pursuance  of  a  law  of  the  United  States,  is  such  a  case 
of  urgency  as  requires  a  federal  court  or  judge  to  discharge  the  of- 
ficer upon  hearing  of  the  writ  of  habeas  corpus  before  l^is  trial  in 
the  state  court,  is  answered  by  thie  decision  of  the  Supreme  Court  in 
Drury  v.  Lewis,  200  U.  S.  1,  6,  8,  26  Sup.  Ct.  229,  50  L.  Ed.  343. 
The  time  and  mode  of  disposing  of  such  officers  is  subject  to  the  dis- 
cretion of  the'  federal  courts  and  judges. 

The  petitioners  were  committed  to  the  custody  of  the  sheriff  on 
the  charge  of  murder,  and  were  so  held  in  custody  in  default  of 
bonds  of  $5,000  each,  fixed  by  the  state  court.  These  facts  consti- 
tute the  only  evidence  or  pleading  that  these  were  cases  of  uiigency, 
that  the  enforcement  of  the  laws  of  the  United  States  or  the  opera- 
tions of  the  national  government  would  be  injuriously  delayed,  or 
seriously  or  at  all  disturbed,  by  reason  of  their  confinement,  or  the 
delay  of  their  discharge  until  after  their  trials  by  juries  in  the  r^- 
lar  course  of  the  proceedings  of  the  state  court,  and  under  these  cir- 
cumstances this  court  is  unwilling  to  hold,  in  view  of  all  the  facts  and 
circumstances  to  which  reference  has  been  made,  that  the  judge  be- 
low was  guilty  of  any  abuse  of  discretion  in  his  refusal  to  discharge 
them  before  such  trials. 

Let  the  judgments  and  orders  in  these  cases,  which- dismissed  the 
writs  of  habeas  corpus  and  denied  the  applications  for  the  dischai^e 
of.  the  petitioners  from  the  custody  of  the  sheriff,  be  affirmed,  with 
costs. 
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ET.  00.  et  al. 

(Circuit  Court  of  Appeals,  Elgbth  Circuit    May  23,  1018.    Bebearlng  Denied 

October  28,  1918.) 

Nos.  4885,  4888. 

1.  BAiz.aoADs  ®s»80 — Tekhtrai.  Propebtt — Oonvetance  to  Tebmhtal  Cok- 

PANT. 

Articles  of  incorporation  of  a  terminal  railroad  company,  organized 
by  tliree  railroad  companies,  each  of  which  owned  property  and  fran- 
chises In  a  dty,  to  take  over  and  operate  such  property  for  terminal 
purposes,  construed  In  connection  with  a  prior  contract  between  the  rail- 
road companies  for  joint  use  of  the  property,  and  with  subsequent  con- 
veyances of  the  same  to  the  terminal  company  In  exchange  for  its  bonds, 
held  to  vest  the  latter  with  the  entire  legal  title,  leaving  the  interest 
of  the  railroad  companies  therein  only  that  represented  by  their  stock. 

2.  Bailboads  <8=»118 — ^Poweb  to  Transfeb  Pbopebtt — Oonvxtaitcb  to  Tfsui- 

NAL  Company. - 

The  rule  that  public  carriers  may  not  Impair  their  public  usefulness  by 
vitally  maiming  their  lines  has  no  application  to  conveyances  by  rail- 
road companies  of  terminal  portions  of  their  Unes  to  a  terminal  com- 
pany, whereby  a  more  efficient  and  economical  (^>eratlon  of  the  property 
is  secured. 

3.  BAIUtOADS  <S=>19 — IlXEGAL  AlCENDMENT  OV  ChARTEB — ^E8T0PPKL. 

Where  an  amendment  to  the  articles  of  incorporation  of  a  terminal 
company,  although  not  legally  adopted,  was  acquiesced  in  by  the  parues 
in  interest  all  of  whom  took  i>art  In  its  adc^tion,  and  was  treated  as 
valid  and  in  force  for  17  years,  during  which  time  some  acquired  addi- 
tional interests  from  others,  the  latter  are,  as  between  them,  estopped 
to  question  the  validity  of  the  amendment 

4.  Bailboads  <S=9l39 — Contracts  wnn  Tgbminai.  Company — Constbuction. 

Under  contracts  between  three  railroad  companies  and  a  terminal 
company  organized  by  them,  providing  that,  after  deducting  the  amount 
received  from  other  companies  for  use  of  the  terminal  property,  the 
cost  of  its  maintaiance  and  operation  should  be  i>aid  monttUy  by  the 
three  companies,  such  companies  held  entitled  To  a  surplus  accumulated 
by  the  terminal  company  from  sums  so  received  from  outside  companies 
for  rentals  and  switching  charges  and  not  applied  on  cost  of  maintenance 
and  operation  all  of  whldi  was  charged  to  and  paid  by  the  three  com- 
panies. 

Hook,  Circuit  Judge,  dissenting  in  part 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa. 

Suit  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  and 
others  against  the  Des  Moines  Union  Railway  Company  and  others. 
From  the  decree,  both  parties  appeal.    Modified. 

Burton  Hanson,  of  Chicago,  111.  (T.  C.  Cook,  of  Cedar  Rapids, 
Iowa,  on  the  brief),  for  complainant  Chicago,  M.  &  St.  P.  Ry.  Co. 

J.  L.  Minnis,  of  St.  Louis,  Mo.,  for  complainant  Wabash  R.  Co. 

J.  L.  Parrish,  of  Des  Moines,  Iowa,  and  F.  W.  Lehmann,  of  St. 
Louis,  Mo.  (W.  E.  Miller,  of  Des  Moines,  Iowa,  on  the  brief),  for  de- 
fendants. 

Before  HOOK,  SMITH,  and  STONE,  Circuit  Judges. 

4S»For  otter  cum  lee  tame  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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STONE,  Circuit  Judge.  This  is  a  bill  by  the  Oiicj^,  Milwaukee 
&  St.  Paul  Railway  Company  and  the  Wabash  Railroad  Company 
against  the  Des  Moines  Union  Railway  Company,  Frederick  M.  Hub- 
bell,  Frederick  C.  Hubbell,  and  F.  M.  Hubbell  &  Son.  The  complain- 
ants are  railways  passing  through  the  city  of  Des  Moines,  requiring 
the  use  of  terminal  and  depot  facilities.  Defendants  are  a  terminal 
company  at  Des  Moines  and  the  individual  owners  of  five-eighths  of 
its  outstanding  capital  stock.  Complainants,  except  for  eight  quali- 
fying shares,  own  the  other  three-eighths  of  such  stock,  the  Wa- 
bash one-eighth,  and  the  Milwaukee  two-eighths.  Complainants  are 
now  using  the  facilities  of  the  terminal  company  under  a  30-year  con- 
tract, dated  May  10,  1889,  but  related  back  to  May  1,  1888,  and  ex- 
piring May  1,  1918.  As  holders  of  the  stock  control  in  the  terminal 
company,  the  Hubbells  have  declared  that,  if  ccxnplainants  desire  to 
use  the  terminals  after  the  above  date,  they  can  do  so  only  under  such 
contract  as  may  be  made  therefor.  Believing  that  they  have  (aside 
from  stock  holdings)  controlling  interests  and  rights  in  the  terminal 
property,  complainants  have  brought  their  bill.  The  main  object  of 
the  suit  is  to  have  determined  the  rights  of  the  three  companies  in 
respect  to  the  terminal  property  and  operation.  A  subsidiary,  but 
not  unimportant,  controversy  is  present  regarding  the  right  to  sev- 
eral hundred  thousand  dollars  accumulated  from  rentals,  privileges 
and  switching  service  by  the  terminal  company,  not  arising  from  5ie 
use  by  nor  service  to  the  complainants. 

The  complainants  allege  that  they  are  the  real  owners  of  the  ter- 
minal property,  and  that  defendant  company  simply  holds  the  title 
in  trust  for  them,  or  that  the  terminal  ownership  is  subject  to  an  ease- 
ment in  their  favor,  which  gives  them  the  right  to  use  the  property 
in  perpetuity  for  terminal  purposes,  upon  payment  of  the  actual  cost 
of  operation,  maintenance  and  taxes.  The  claim  of  the  defendants 
is  that  the  defendant  company  is  the  sole  owner  of  the  entire  title 
to  the  terminal  property,  and  also  that  complainants  are  estopped 
from  questioning  such  title. 

The  decree  of  the  court  below  adjudged  that  the  defendant  com- 
pany had  complete  title  to  the  terminal  property,  and  that  complain- 
ants had  no  interest  therein,  except  as  stockholders  of  the  defendant 
company.  But  the  court  held  that,  growing  out  of  provisions  in  that 
company's  articles  of  incorporation,  it  owed  to  complainants  and 
their  successors  a  corporate  obligation  to  furnish  them  terminal  serv- 
ice upon  equitable  terms,  and  that  such  obligation  was  paramount 
to  any  obligation  to  serve  other  roads.  From  this  latter  provision 
in  the  decree  defendants  have  prosecuted  a  cross-appeal.  As  to  the 
accumulated  earnings,  the  court  below  held  that  this  fund  belonged 
to  the  defendant  company,  and  that  the  complainants  had  no  interest 
therein,  other  than  as  shareholders  in  the  defendant  company.  Com- 
plainants have  appealed  from  the  entire  decree. 

The  determination  of  the  main  controversy  is  the  definition  of  the 
legal  effect  of  certain  instruments  and  acts  of  the  parties  or  their 
predecessors  in  interest.    The  determination  of  the  right  to  the  ac- 
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cumulated  earnings  depends  upon  the  construction  of  the  contract 
(dated  May  10,   1889)  under  which  the  parties  are  now  operating. 

The  Main  Controversy. 

[1]  A  brief  history  is  essential  to  any  proper  understanding  and 
determination  of  the  case.  As  to  that  part  of  their  respective  rail- 
ways entering  Des  Moines,  the  Milwaukee  is  the  remote  successor 
of  the  Des  Moines  Northwestern  Railway  Company  and  the  St.  Louis, 
Des  Moines  &  Northern  Railway  Company,  while  the  Wabash  is  the 
remote  successor  of  the  Des  Moines  &  St.  Louis  Railway  Company. 
Prior  to  1881  the  Wabash,  St.  Louis  &  Pacific  Railway  Company 
was  the  owner  of  a  railway  line  extending  from  St.  Louis  north- 
westerly to  Albia,  Iowa,  about  68  miles  southeasterly  from  Des  Moines. 
J.  S.  Polk,  J.  S.  Clarkson,  F.  M.  Hubbell,  and  J.  S.  Runnells  were  at 
the  same  time  interested  in  a  short  narrow-gauge  line,  the  Des  Moines 
Northwestern  Railway  Company,  extending  northwesterly  from  Wau- 
kee,  a  town  about  15  miles  westerly  from  Des  Moines.  Desiring  to 
connect  these  lines  at  Des  Moines,  the  Wabash  and  the  above  in- 
dividuals entered  into  a  contract  December  8,  1880,  providing  for  the 
organization  by  these  individuals  of  a  new  company,  the  Des  Moines 
&  St.  Louis  Railway  Company,  and  the  building  by  it  of  a  standard- 
gauge  line  from  Albia  to  Des  Moines,  with  funds  furnished  by  the 
Wabash  Company.  On  the  same  day  the  Wabash  Con»pany  entered 
into  contract  with  the  Des  Moines  Northwestern  Railway,  with  the 
expressed  object  of  increasing  and  securing  the  "through"  traffic  of 
that  line.  This  it  sought  to  do  by  agreeing  to  furnish  funds  for  the 
extention  of  that  line  northward  and  westward,  and  by  agreeing  to 
provide  a  connection  from  Waukee  with  the  contemplated  Des  Moines 
&  St.  Louis  Railway  tracks  to  be  laid  in  Des  Moines.  In  April,  1881, 
yet  another  company,  the  St.  Louis,  Des  Moines  &  Northern  Railway 
Company,  was  organized  by  the  above  individuals,  and  soon  began 
constructing  a  narrow-gauge  line  from  the  northwest  to  Des  Moines. 
A  part  of  this  line  formed  a  link  between  Waukee  and  Des  Moines, 
over  which  the  Northwestern  shortly  thereafter  secured  running 
rights. 

During  the  year  1881  and  thereafter,  the  acquirement  of  right  of 
way  in  Des  Moines  and  the_^construction  work  there  proceeded;  the 
land  being  taken  in  the  name  of  James  F.  How,  James  F.  How,  trus- 
tee, G.  M.  Dodge,  St.  Louis,  Des  Moines  &  Northern  Railway  Com- 
pany, or  the  Des  Moines  &  St.  Louis  Railway  Company;  that  taken 
by  How,  or  How,  trustee,  being  paid  for  by  the  Wabash. 

With  the  three  lines  entering  or  about  to  enter  Des  Moines  and 
the  land  being  acquired  for  terminals,  the  time  and  necessity  for  sonie 
terminal  arrangement  had  arrived.  The  contract  of  January  2,  1882, 
was  executed  by  the  three  railways  and  by  the  individuals  (Dodge  and 
How)  in  whose  names  part  of  the  land  had  been  taken.  This  contract 
is  the  basis  of  complainants'  claims  upon  the  main  issue  in  the  case. 
They  contend  that  titles  and  rights  defined  therein  remain  unchanged 
254  F.— CO 
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in  essentials.     Defendants  claim  later  departures  radically  affected 
such  titles  and  rights  as  are  to  be  found  in  the  contract. 
.  This  contract,  omitting  signatures,  was  as  follows : 

"Thte  agreement,  made  at  the  dty  of  New  York,  the  2d  day  of  Janu- 
ary, 1882,  by  and  l>etween  the  Des  Moines  &  St.  lioals  Railway  Company,  the 
Des  Moines  Northwestern  Railway  Company,  and  the  St  Louis,  Des  Moines 
&  Northern  Railway  Company,  and  the  Beveral  individual  signers  hereto,  wtt- 
nesseth: 

"EMrBt.  The  companies  above  named  are  engaged  In  the  construction  of 
railways  converging  at  the  city  of  Des  Moines,  and  have  heretofore  agreed 
upon  the  purchase,  construction  and  maintenance  at  their  joint  expense  for 
terminal  facilities  in  the  city  of  Des  Moines  to  be  held  and  used  In  common 
as  hereinafter  provided. 

"Second.  In  pursuance  of  said  agreement,  various  purchases  have  been 
made  of  real  property  In  the  city  of  Des  Moines  in  the  name  of  James  F. 
How,  individually,  James  F.  How,  trustee,  and  GrenvUIe  M.  Dodge,  and 
certain  additional  property  has  l>e«»i  appropriated  by  the  Des  Moines  &  St 
Louis  Railway  Company,  and  the  construction  of  buildings  and  other  mi- 
provements  upon  said  premises  has  been  begun. 

"Third.  It  is  mutually,  agreed  by  the  parties  above  named,  that  the  ex- 
pense incurred  by  the  purchases  and  Improvements  above  mentioned  and  eacb. 
others  as  may  be  hereafter  made,  shall  be  borne  in  the  proportion  of  one-half 
by  the  Des  Moines  ft  St.  Louis  Railway  Company  and  one^inarter  by  eadi 
of  the  other  two  companies  above  named.  It  is  understood  that  a  depot 
company  may  be  organized  and  may  take  permanent  charge  of  the  property 
upon  the  terms  herein  set  forth,  and  that  said  company  may  issue  and  de- 
liver to  the  companies,  parties  hereto,  its  mortgage  trands  to  the  amount  of 
their  respective  portions  of  the  cost  of  the  said  purchases  and  improvements. 

"Fourth.  The  title  to  said  property  shall  be  and  remain  in  a  trustee  to  be 
named  by  agreement  by  said  companies,  but  subject  to  the  joint  use  and  oc- 
cupation of  all  of  said  railway  companies  upon  the  terms  herein  described. 

"Fifth.  The  individual  signers  hereto  hereby  declare  said  pnrdiases  to 
have  been  made  In  their  names  upon  the  trusts  above  referred  to,  and  agree 
to  quitclaim  and  convey  the  same  to  said  trustees  upon  demand  and  reim- 
bursement. 

"Sixth.  The  Des  Moines  &  St.  Louis  Company  shall  at  all  times  be  charged 
with  the  i>ollce  control,  supervlslcm  and  maintenance  of  said  property,  and 
the  expense  thereof  shall  be  apportioned  between  it  and  the  said  other  two 
companies,  the  apportionment  to  be  determined  by  the  use  thereof  which 
they  shall  respectively  make  as  evidenced  by  the  wheelage ;  payment  of  the 
sum  required  to  be  made  monthly  to  the  Dee  Moines  &  St  Louis  Railway 
Company,  within  10  days  after  rendition  of  an  account  stated. 

"Seventh.  The  control  of  said  property  by  the  Dea  Moines  &  St  Louis 
Railway  Company  shall  not  extend  to  a  determination  of  the  diaracter  and 
extent  of  improvements  to  be  now  or  hereafter  put  upon  the  same,  but  dif- 
ferences between  the  parties  under  this  head  shall  he  settled  by  arbitration. 

"Klghth.  It  is  understood  and  agreed  that  spur  tracks  shall  l>e  built  con- 
necting the  said  terminal  grounds  with  such  manufactories  and  other  sources 
of  trade  In  and  about  the  city  of  Des  Moines  as  afford  sufficient  opportunity 
for  profit  by  so  doing,  and  that  all  of  said  tracks  shall  be  adapted  for  nae 
for  both  broad  and  narrow  gauge  trucks:  Provided  that  in  case  either  of 
said  companies  shall  deem  the  construction  of  any  of  said  traces  as  not  ad- 
vantageous to  its  business,  the  question  of  constructing  said  track,  and  which 
of  the  parties  hereto  shall  pay  therefor,  shall  be  determined  by  arbitration. 

"Ninth.  Taxes  and  assessments  levied  upon  said  property  shall  be  charged 
to  maintenance  account 

"Tenth.  In  the  event  that  any  company,  whose  railroad  does  not  extend 
to  Des  Moines,  shall  etCect  an  arrangement  for  running  its  trains  Into  Dea 
Moines  over  the  railroad  of  either  of  the  parties  hereto,  such  company  shall 
be  entitled  to  the  use  of  all  of  said  terminal  facilities  upon  the  payment  of  a 
fair  sum  for  rental  and  its  proportion  of  the  maintenance  aocount,  the  rental 
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to  innre  to  the  companies  hereto  In  the  same  proportion  as  the  original  out- 
lay, and  the  sum  due  from  such  company  for  maintenance  account  to  be  de- 
termined in  the  same  manner  as  the  sums  due  from  the  other  companies, 
IMirtlea  hereto.  Railroad  companies,  whose  roads  extend  to  Des  Moines,  may 
be  admitted  to  the  use  of  said  facilities  by  agre«nent  of  all  the  companies 
parties  hereto. 

"EMeventh.  All  differences  arising  under  this  agreement  shall  be  referred 
to  arbitration;  cme  of  tnld  arbitrators  shall  be  chosen  by  the  Des  Moines  & 
St.  Louis  Railway  Company,  another  by  tbe  St  Louis,  Dee  Moines  &  North- 
em  Railway  Company,  and  the  third  by  the  two  thus  selected.  The  judg- 
ment of  any  two  of  the  said  arbitrators  shall  be  final.  If  the  matters  of  dif- 
ference shall  be  between  the  Des  Moines  &  St  Louis  and  the  Des  Moines 
Northwestern,  then  the  second  arbitrator  shall  be  chosen  by  the  Des  Moines 
Northwestern,  and  not  by  the  St  Louis,  Des  Moines  &  North^n. 

"Twelfth.  It  Is  mutually  understood  that  the  grounds  so  to  be  held  in  com- 
mon by  the  companies,  parties  hereto,  are  all  east  of  Famham  street  in  the 
dty  of  Des  Moines,  and  that  no  grounds  west  of  E^mham  street  have  been 
acquired  under  this  agreement." 

An  analysis  of  this  contract  shows  a  statement  of  the  occasion  and 
object  of  the  contract ;  provisions  for  the  title,  the  use  and  occupation, 
the  maintenance,  and  the  improvement  of  the  property ;  and  for  arbi- 
tration. 

The  occasion  and  object  of  the  contract  is  stated  to  be  to  provide 
for  the  common  holding  and  use  by  the  three  companies  of  the  proi>- 
erty  and  improvements  then  or  thereafter  acquired  or  constructed  for 
terminal  facilities. 

As  to  title,  the  property  was  "to  be  held  in  common"  (paragraph 
twelfth)  through  the  medium  of  a  trustee  to  be.  selected  by  the  com- 
panies, in  whom  the  title  should  "be  and  remain  *  *  *  subject 
to  the  joint  use  and  occupation  of  all  of  said  railway  companies  upon 
the  terms  herein  described"  (paragraph  fourth).  If  outside  railways 
effected  arrangements  to  enter  Des  Moines  over  any  of  the  three  lines, 
they  should,  beside  a  portion  of  the  maintenance  cost,  pay  a  fair  rental 
"to  inure  to  the  companies  hereto  in  the  same  proportion  as  the  orig- 
inal outlay"  (paragraph  tenth).  The  individual  "signers  hereto"  de- 
clared the  property  acquired  in  their  names  to  have  been  "upon  the 
trusts  above  referred  to,"  and  agreed  "to  quitclaim  and  convey  the 
same  to  said  trustee  upon  demand  and  reimbursement"  (paragraph 
fifth).  Payment  for  the  property  was  to  be  borne  by  the  three  com- 
panies, in  proportions  of  one-half  by  the  Des  Moines  &  St.  Louis 
and  one-fourth  by  each  of  the  other  companies,  with  a  provision  that, 
if  a  depot  company  should  be  organized  and  should  take  permanent 
charge  of  the  property,  "said  company  may  issue  and  deliver  to  the 
companies,  parties  hereto,  its  mortgage  bonds  to  the  amount  of  their 
respective  portions"  of  expenditures  for  the  property  (paragraph  third). 

The  use  and  occupation  of  the  property  was  to  be  "joint"  (para- 
graph fourth),  under  the  "police  control"  and  "supervision"  of  Des 
Moines  &  St.  Louis  (paragraph  sixth).  Industrial  spur  tracks,  which 
might  be  built,  should  be  adapted  to  both  standard  and  narrow  gauge 
(paragraph  eighth).  There  was  provision  for  the  use  of  these  ter- 
minal facilities  by  outside  companies.  If  such  company  did  not  ex- 
tend to  Des  Moines,  but  should  effect  an  entrance  by  a  running  ar- 
rangement over  any  of  these  three  lines,  such  company  should  be  en- 
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titled  to  the  use  of  all  the  terminal  facilities  upon  payment  of  i  fair 
rental  and  its  proportion  of  the  maintenance  account.  Other  railways 
might  "be  admitted  to  the  use  of  said  facilities  by  agreement  of  all 
the  parties  hereto"  (paragraph  tenth). 

The  maintenance  of  the  property,  including  taxes  and  assessments 
(paragraph  ninth),  was  to  be  in  chaise  of  the  Des  Moines  &  St.  Louis, 
the  expense  to  be  divided  on  a  wheelage  basis  and  paid  monthly  to 
said  company  on  rendition  of  accounts  therefor  (paragraph  sixth). 
Any  other  company  entitled  to  use  the  terminals  under  paragraph 
tenth  to  bear  its  wheelage  proportion  (paragraph  tenth). 

Regarding  future  improvements,  the  contract  provided  they  must, 
in  character  and  extent,  be  such  as  agreed  upon  by  the  three  com- 
panies, or,  if  a  disagreement,  such  as  determined  by  arbitration  (para- 
graph seventh  and  eighth) ;  the  cost  of  such  to  be  paid,  one-half  by 
the  Des  Moines  &  St.  Louis,  and  one-fourth  by  each  of  the  other  com- 
panies (paragraph  third),  except  that  arbitration  might  settle  which 
of  the  companies  should  pay  for  industrial  spur  tracks,  the  construc- 
tion of  which  had  been  opposed  by  one  of  the  companies  as  not  ad- 
vantageous to  its  business  (paragraph  eighth). 

Obviously,  the  only  purpose  of  including  the  individuals.  Dodge 
and  How,  in  the  contract,  was  to  control  the  title  taken  in  their  names. 
They  figure  in  the  future  of  the  plan,  as  outHned  by  the  contract,  only 
for  the  purpose  of  conveying  their  title  "to  said  trustee  upon  demand." 

Also,  there  is  mention  of  a  "depot  cwnpany."  Under  the  influence 
of  a  knowledge  of  what  was  afterwards  done,  there  is  danger  of  exag- 
gerating this  reference.  Clearly  it  was  rather  incidental.  Its  physical 
location  in  the  contract  is  significant  of  the  place  it  occupied  in  the 
minds  of  the  parties  at  the  time  in  connection  with  the  contract.  The 
contract  is  carefully  drawn  by  skilled  draftsmen,  who  set  oflF  in  brief, 
clean-cut,  numbered  paragraphs  the  different  subjects  of  the  contract 
If  the  "depot  company"  had  bulked  large  in  their  contemplation  at 
that  time,  or  if  it  was  to  form  any  essential  part  of  their  then  plan, 
it  is  strange  it  did  not  receive  some  separate  and  distinct  considera- 
tion. In  fact,  it  occurs  in  the  paragraph  which  sets  forth  the  propor- 
tions in  which  the  companies  are  to  bear  the  expense  of  acquiring  and 
improving  the  terminal  property.  Its  obvious  connection  with  that 
idea  is  that  it  contains  the  only  suggestion  of  any  method  of  reim- 
bursement for  such  outlay.  In  our  judgment,  that  was  the  only  rea- 
son for  mentioning,  in  the  contract,  the  matter  of  such  a  company. 
Even  as  expressed,  while  it  shows  that  the  subject  of  such  a  company 
had  been  considered,  it  also  reveals  that  either  the  project  had  not 
reached  the  stage  of  completion  and  concurrence,  or  that  everything 
regarding  it  was  purposely  left  in  complete  abeyance,  in  so  far  as  this 
contract  is  concerned.  The  expression  is  that  such  a  company  "may 
be  organized,  »  »  *  may  take  permanent  charge  of  the  property, 
*  *  *  may  issue  and  deliver  to  the  companies  *  *  *  its  mort- 
gage bonds.     *     *     ♦      " 

As  to  the  comparues,  the  contract  not  only  declared  some  existing 
property  rights,  but  attempted  to  define  for  the  future  the  rights  of 
title  and  usage  of  the  terminal  property.    The  title  contemplated  was 
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a  trust.  The  legal  title  to  be  "in  a  trustee  to  be  named  by  agreement 
of  said  companies."  The  beneficial  estate  to  be  in  the  three  com- 
panies in  proportion  to  the  parts  each  contributed  to  the  payment  there- 
for. While  this  proportional  interest  is  not  set  forth  in  so  many  words, 
it  is  necessarily  inferred  from  the  combined  circumstances  that  the 
companies  were  to  pay  therefor  and  for  improvements  thereto  in  pro- 
portions of  one-half >  one-fourth,  and  one- fourth  (paragraph  third), 
and  that  the  only  possible  source  of  profit  then  contemplated  or  pro- 
vided for  (rental  from  any  tenant  companies)  was  to  inure  to  the 
three  companies  in  the  same  proportion  (paragraph  tenth).  But  there 
was  to  be  no  proportional  limitation  of  usage.  There  was  to  be  a 
"joint  use  and  occupation  of  all  of  said  railway  companies"  (paragraph 
fourth).  Nothing  in  the  entire  contract  hampers  the  complete  inde- 
pendent individual  occupation  and  use  of  all  the  terminal  facilities  at 
all  times  by  each  of  the  companies  except  the  two  provisions  that  the 
occupation  and  use  shall  be  "joint"  (paragraph  fourth),  and  that  the 
Des  Moines  &  St.  Louis  shall  be  charged  with  the  "police  control  and 
supervision"  thereof  (paragraph  sixth).  It  was  apparently  intended 
that  each  company  should  do  its  own  terminal  work  with  its  own  men 
and  equipment.  The  only  other  precedence  given  either  of  the  com- 
panies was  the  necessary  one  of  "maintenance,"  with  which  the  Des 
Moines  &  St.  Louis  was  also  charged  (paragraph  fourth).  In  short, 
the  three  companies  gave  up  independence  of  title  and  of  action  in  the 
occupation  and  use  of  the  property  only  in  so  far  as  was  absolutely 
necessary  to  what  they  then  considered  a  safe  joint  occupation  and  use. 

But  whatever  may  have  been  the  importance  of  a  depot  company  in 
the  minds  of  the  contracting  companies  at  the  time  the  contract  was 
executed,  such  (defendant  herein)  was  incorporated  under  the  Iowa 
statutes  on  December  10,  1884.  However,  conveyances  to  this  new 
company,  and  acceptance  by  it,  aflFecting  the  existing  terminal  prop- 
erty, although  first  authorized  by  resolutions  of  the  four  companies 
January  1,  1885,  did  not  begin  until  November  7,  1887,  nor  end  until 
April  28,  1888.  The  actual  management  of  the  property  by  the  ter- 
minal company  did  not  commence  until  May  1,  1888,  up  to  which  time 
the  companies  occupied  and  used  it  in  common  under  the  1882  con- 
tract. 

What  effect  upon  the  title,  control,  use,  and  occupation  of  this  ter- 
minal property  had  the  formation  of  this  terminal  company  and  these 
conveyances  of  the  property  formerly  owned,  occupied,  and  used  by 
the  railway  companies  under  the  1882  contract?  This  involves  con- 
sideration (in  the  light  of  attendant  acts  and  circumstances)  of  the 
articles  of  incorporation  of  the  terminal  company,  the  resolutions  of 
the  four  companies  in  reference  to  the  conveyances,  the  conveyances 
themselves,  and  an  attempted  amendment  of  the  articles  of  .incorpora- 
tion. 

The  only  official  action  taken  by  any  of  the  railway  companies  con- 
cerning and  prior  to  the  incorporation  of  the  terminal  company  was  a 
resolution  of  the  board  of  directors  of  the  Des  Moines  Northwestern 
Railway  Company  on  December  9,  1884  (the  day  preceding  the  incorpo- 
ration).   This  resolution  declared  "it  is  desirable  that  a  corporation  be 
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organized  for  the  purpose  of  taking  and  holding"  the  property  cov- 
ered by  the  1882  contract.  It  then  chose  its  representatives  "to  act  for 
this  company  in  the  organization  of  such  corporation,  and  they  are 
selected  to  act  as  two  of  the  directors  of  said  proposed  corporation 
so  to  be  organized  for  the  purpose  of  carrying  out  the  objects  of  said 
contract  of  January  2,  1882."  December  10,  1884,  all  of  the  parties 
to  the  1882  contract  met  for  the  purpose  of  incorporating  the  defend- 
ant company,  Gen.  G.  M.  Dodge  appearing  both  for  himself  and  for 
the  St.  Louis,  Des  Moines  &  Northern,  two  individuals  representing 
the  Northwestern,  and  two  the  Des  Moines  &  St.  Louis.  The  sole 
business  of  the  meeting  was  the  passage  of  resolutions  referring  to  the 
articles  of  incorporation.  The  resolution  of  adoption  declared  "that 
for  the  purpose  of  carrying  out  the  objects  and  purposes  of  the  agree- 
ment heretofore,  to  wit,  on  the  2d  day  of  January,  1882,  made  and 
entered  into  by  and  between  the  Des  Moines  &  St.  Louis  Railroad 
Company  and  others  (which  is  set  out  in  full  in  the  following  articles 
of  incorporation),"  the  articles  be  adopted  as  follows: 

"Articles  of  Incorporation  of  the  Des  Molnea  Union  Railway  Company. 

"Whereas,  the  Des  Moines  &  St.  Louis,  the  Des  Moines  Northwestern,  and 
the  St.  Lonls,  Des  Moines  &  Northern  Railway  Companies  hare  been  engaged 
In  the  construction  of  railways  converging  at  Des  Motiies,  Iowa,  and  bare 
secured  certain  franchises,  purchased  certain  realty  and  made  certain  Im- 
provements thereon — which  they  have  heretofore  agreed  should  be  secured, 
purchased,  made  and  maintained  upon  certain  agreed  conditions,  at  their 
joint  expense — In  accordance  with  a  contract  made  and  entered  Into  by  and 
between  said  companies  and  Grenvllle  M.  Dodge  and  James  F.  How,  tmstee, 
bearing  date  Janiury  2,  A.  D.  1882,  and  which  contract  Is  In  words  and  fig- 
ures as  follows,  to  wit:.  [Here  the  contract  was  set  forth.] 

"Whereas,  each  of  said  railway  companies  and  said  parties  has  expended 
large  sums  of  money  in  purchasing  and  Improving  the  property  aforesaid, 
and  In  the  construction  of  suitable  buildings  f<w  the  use  of  said  companies; 
and 

"Whereas,  It  was  provided  in  the  contract  aforesaid  that  a  depot  company 
might  be  organized  to  take  permanent  charge  of  the  property,  and  it  was 
the  understanding  of  the  parties  that  such  company  might  acquire,  operate 
and  maintain  said  property  In  such  manner  as  best  to  serve  the  interest  of 
the  parties  hereto: 

"Now,  therefore,  for  the  purposes  aforesaid,  as  well  as  for  those  herein- 
after expressed,  the  undersigned  hereby  associate  themselves  in  a  body  corpo- 
rate, and  adopt  the  following: 

"Articles  of  Incorporation. 

"Article  1. 

"The  name  of  the  corporation  shall  be  the  Des  Moines  tTnlon  Railway  Com- 
pany, and  its  principal  place  of  transacting  business  shall  be  Des  Moines, 
Iowa. 

"Article  2. 

"The  general  nature  of  the  business  to  be  transacted  shall  be  tbe  construc- 
tion, ownership,  and  operation  of  a  railway  In,  around  and  about  the  dty  of 
Des  Moines,  Iowa,  Including  the  construction,  ownership  and  use  of  dq?ots, 
freipht  houses,  railway  shops,  repair  shops,  stockyards  and  whatever  else  may 
be  useful  and  convenient  for  the  operation  of  railways  at  the  terminal  point 
of  Des  Moines,  Iowa,  as  well  as  the  transfer  of  cars  from  the  Une  or  depot 
of  one  railway  to  anotlier,  or  from  the  various  manufactories,  warehouses, 
storehouses,  or  elevators  to  each  other  or  to  any  of  the  railways  or  depots  there- 
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of,  now  constructed  or  to  be  hereafter  constructed.  In  or  around  said  city 
of  Des  Moines,  and  sudi  corporation  shall  possess  all  the  powers  conferred 
upon  corporations  for  peainlary  profit  by  chapter  1  of  title  9  of  the  Code,  and 
the  amendments  thereto.  All  the  powers  exercised  by  this  company  shall  be  in 
accordance  with  the  terms  and  spirit  of  the  aforesaid  contract  entered  into 
on  the  2d  day  of  January,  A.  D.  18S2,  by  and  between  the  Des  Moines  &  St 
Louis  Railroad  Company,  the  Des  Moines  Northwestern  Railway  Company,  the 
St.  Lonis,  Des  Moines  S  Northern  Railway  Company,  -  Jas.  F.  How,  Jas.  F. 
How,  trustee,  and  GrenvUle  M.  Dodge.  The  said  company  shall  have  the 
right  to  lease  or  otherwise  dispose  of  the  use  of  any  part  of  its  franchises  to 
any  other  railway  company — ^provided  that  the  assent  in  writing  of  the  Des 
Moines  &  St.  Louis  Railroad  Company,  the  Des  Moines  Northwestern  Railway 
Company  and  the  St.  Louis,  Des  Moines  &  Northern  Railway  Company  shall 
be  necessary  before  any  such  lease  or  disposition  can  be  made  to  any  other 
than  the  parties  above  named. 

"Artide  3. 

"The  capital  stock  of  this  corporation  shall  be  one  million  (11,000,000.00) 
dollars,  which  shall  be  divided  into  shares  of  one  hundred  ($100.00)  dollars 
each,  and  shall  be  paid  in  at  such  times  and  in  such  manner  as  the  board  of 
directors  may  determine,  and  the  board  are  authorized  to  receive  in  payment 
therefor  the  property  and  franchises  in  the  city  of  Des  Moines,  now  held  by 
the  Des  Moines  &  St.  Louis  Railroad  Company,  the  Des  Moines  Northwestern 
Railway  Company,  the  St.  Louis,  Des  Moines  &  Northern  Railway  Company, 
Jas.  F.  How,  trustee,  Jas.  F.  How,  and  Grenville  M.  Dodge. 

"Article  4. 

"The  afTairs  of  the  company  shall  be  managed  by  a  board  of  eight  directors, 
who  shall  be  elected  annually,  by  the  stockholders,  on  the  first  Thursday  of 
January  of  each  year.  The  provisional  board  of  directors,  who  shall  hold 
office  until  the  first  Thursday  In  January,  A.  D.  1886,  shall  consist  of  Jas. 

F.  How,  A.  L.  Hopkins,  A.  A.  Talmage,  J.  S.  Runnells,  J.  S.  Polk,  F.  M.  Hubbell, 

G.  M.  Dodge.  C.  F.  Meek. 

"Four  members  of  the  board  shall  be  nominated  by  the  Wabash,  St.  Louis  As 
Pacific  Railway  Company,  two  members  by  the  Des  Moines  Northwestern 
Railway  Company  and  two  members  by  the  St.  Louis,  Des  Moines  ft 
Northern  Railway  Company,  and  no  stockholders  shall  be  eligible  for  member- 
ship of  the  board  unless  so  nominated. 

"The  fact  that  a  candidate  has  been  duly  nominated  shall  be  certified  to 
the  stockholders'  meeting  of  this  company  by  the  secretary  of  one  of  the  re- 
spective companies  aforesaid    and  such  certification  shall  be  conclusive. 

"The  provisions  herein  with  respect  to  nomination  for  the  board  of  direc- 
tors shall  apply  to  and  be  enjoyed  by  any  grantee  or  assignee  of  either  of 
the  railway  companies  aforesaid.  No  contract,  lease,  or  other  agreement, 
amounting  to  a  permanent  charge  upon  the  property  of  the  corporation,  shall 
be  entered  into  by  the  board  unless  the  same  shall  have  been  first  approved 
by  the  Des  Moines  &  St.  Lonis  Railroad  Company,  the  Des  Moines  North- 
western Railway  Company  and  the  St  Louis,  Des  Moines  ft  Northern  Rail- 
way Company,  or  their  assigns,  and  ^all  have  been  submitted  to  a  meeting 
of  the  stockholders,  duly  called,  and.  shall  have  been  approved  by  more  than 
three-fourths  of  all  the  stockholders ;  and  it  shall  not  be  within  the  power 
of  the  board  of  directors  to  create  any  limitation  whatsoever  upon  any  of  the 
franchises  of  the  corporation,  except  the  same  shall  have  been  submitted  to 
and  approved  by  the  stockholders  as  hereinbefore  provided. 

"The  directors  shall  elect,  from  their  number,  a  president,  rice  president, 
secretary  and  treasurer.  All  vacancies  arising  from  the  death  or  resigna- 
tion of  a  member  of  the  board  tbaXl  be  filled  by  the  board. 

"Article  5. 

"The  president,  vice  president,  secretary  and  treasurer  shall  possess  the 
powers  and  discharge  the  duties  of  like  officers  of  similar  corporations,  sub- 
ject to  the  limitations  imposed  by  these  articles.    The  officers,  hereby  con- 
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stituted,  who  shall  bold  their  places  until  the  first  Thursday  In  Januarr, 
1886,  or  until  their  Buccessors  are  duly  chosen,  shall  be  as  foUows:  Pred- 
dent,  G.  M.  Dodge.  Vice  president,  Jas.  F.  How.  Secretary  and  treasorer, 
P.  M.  Hubbell. 

"Arttcle  6. 

"The  private  property  of  stodcbolders  shall  be  exempt  from  liability  for 
corporate  debts  and  undertakings. 

"Arado  T. 

"The  highest  amount  of  Indebtedness  to  which  tbe  corporation  may  at 
any  time  subject  Itself  shall  be  the  amount  authorized  by  law. 

"Arttcle  8. 

"Meetings  of  tbe  board  of  directors  may  be  called  by  the  president,  or,  in 
case  of  his  absence  or  disability,  by  tbe  vice  president,  and  shall  be  called 
upon  request  preferred  in  writing  by  two  members  of  the  board. 

"Arttde  9. 

"These  articles  may  be  ammded  by  a  vote  of  more  than  three-fourths  of 
all  the  stock  in  favor  thereof,  at  a  meeting  of  the  stockholders  thereof,  ct 
which  a  notice  containing  the  proposed  amendments  shall  be  mailed  to  each 
stockholder  at  bis  address,  as  disclosed  by  the  transfer  books  of  the  com- 
pany. Notice  of  such  proposed  meeting  shall  also  be  given  by  publication  for 
three  succe^ive  weeks  in  some  newspaper  of  general  circulation — published 
in  the  dty  of  Des  Moines,  Iowa. 

"Arttde  10. 

"This  corporation  shall  commence  on  the  5th  day  of  December,  A.  D.  1884, 
and  continue  60  years,  with  the  right  of  renewaL" 

That  the  creation  and  entrance  of  the  terminal  company  into  the 
arrangements  of  the  parties  had  a  marked  influence  is  certain.  Here 
was  a  creature  of  the  companies,  brought  into  being  for  the  cardi- 
nal purpose  of  taking,  by  some  sort  of  title,  this  terminal  property, 
improving,  maintaining,  and  operating  it.  No  title  was  conveyed 
in  the  articles  of  incorporation.  Had  nothing  further  been  done  the 
title,  control,  and  operation  of  the  terminal  property  would  have  been 
unaffected.  But  these  articles  are  valuable  as  throwing  light  upon  the 
intention  of  the  parties  as  to  the  place  that  company  was  to  have  in 
their  terminal  plans.  These  articles  contain  provisions  in  addition 
to  such  as  would  have  been  necessary  in  the  mere  creation  of  a  ter- 
minal company — to  such  as  would  have  been  employed  by  outsiders, 
whose  only  purpose  was  to  engage  in  a  terminal  business.  It  is  in 
these  exceptional  provisions  that  tide  particular  intention  of  these  par- 
ties is  to  be  found.  The  articles  include  what  may  be  called  a  "pre- 
amble," which,  after  reciting  the  occasion  of  the  1882  contract,  the 
contract  in  extenso,  and  the  expenditure  of  money  in  pursuance 
thereof,  makes  its  sole  reference  to  the  tenranal  company  as  follows: 

"Whereas,  it  was  provided  in  the  contract  aforesaid  that  a  depot  company 
might  be  organized  to  take  permanent  charge  of  the  property,  and  it  was  tbe 
understanding  of  the  parties  that  such  company  might  acquire,  operate  and 
maintain  said  property  in  such  manner  as  best  to  serve  the  interest  of  the 
parties  hereto" 

— declares  that  "for  the  purposes  aforesaid,  as  well  as  for  those  here- 
inafter expressed,  they  associate  themselves  in  a  body  corporate,  and 
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adopt  the  following  articles  of  incorporation."  The  clear  statement 
in  this  preamble  reference  is  that  the  parties  intend  the  terminal  com- 
pany "to  take  permanent  charge  of  the  property"  and  "to  acquire,  op- 
erate, stnd  maintain  said  property"  in  such  manner  aS|  best  to  serve 
their  interests. 

In  what  we  may  call  the  articles  proper  we  find  certain  provisions 
which  reveal  the  intention  of  the  railway  companies,  not  only  ,to 
keep  the  stock  ownership  (seemingly  contemplated  in  the  authority 
given  the  board  of  directors  "to  receive  in  payment  therefor  the 
property  and  franchises  in  Des  Moines,  now  held"  by  the  railways 
and  individuals,  parties  to  the  1882  contract),  but  to  exercise  a  con- 
trol over  the  property  and  over  the  actions  of  the  terminal  company 
beyond  such  as  would  spring  from  stock  ownership  alone.  Our  im- 
mediate inquiry  has  no  concern  with  the  legality  of  these  exception- 
al limitations,  if  attacked  in  a  proper  way,  but,  taking  them  as  they 
are,  what  light  do  they  throw  upon  the  intention  of  the  parties? 

Such  control  may  be  roughly  classified  into  three  kinds:  (a)  The 
requirement  that  the  board  of  directors  should  be  nominated  by  the 
three  companies,  treating  the  Wabash  as  identical  in  interest  with  the 
Des  Moines  &  St.  Louis-  (A-4) ;  (b)  requirements  relating  to  the  dis- 
position of  the  use  of  any  part  of  its  franchises  to  any  other  railway 
company  (A-2),  to  the  creation  of  any  limitation  upon  such  franchis- 
es (A-4),  and  to  the  creation  of  any  permanent  charge  upon  the  propn 
erty  (A-4);  and  (c)  a  broad  requirement  that  all  of  the  powers  of 
the  corporation  shall  be  exercised  "in  accordance  with  the  terms  and 
spirit"  of  the  1882  contract  (A-2). 

The  first  of  these  three  dasses  (a)  shows  the  method  of  control- 
ling the  board  of  directors.  Aside  from  any  previous  contract,  the 
railways  might  want  a  provision  perpetuating  in  them  the  choice  of 
directors,  and  the  only  connection  in  thought  with  the  1882  contract 
suggested  by  this  requirement  is  in  the  circumstance  that  each  rail- 
way company  was  to  choose  directors  in  proportion  to  their  inter- 
est in  the  property  under  that  contract.  If  the  selection  of  directors 
were  to  depend  entirely  upon  the  vote  of  the  stock,  there  was  no 
assurance  that  two  of  the  railways  might  not  combine  their  votes 
and  exclude  the  third  from  any  voice  in  the  active  management. 
Therefore  they  sought  to  assure,  not  only  complete  control  of  the 
board,  but  the  same  representation  upon  the  board  as  each  of  them 
was  to  have  in  the  property  under  the  existing  contract;  the  idea 
also  doubtless  being  in  their  minds  that  the  stock  which  paid  for  that 
property  would  be  similarly  divided. 

The  second  requirement  (b)  shows  the  method  intended  to  preserve 
the  control  of  the  railway  companies  over  the  property  and  fran- 
chises acquired  by  the  terminal  company.  Without  the  previous  ap- 
proval of  the  three  railway  companies,  no  disposition  of  the  use  of 
any  part  of  its  franchises  could  be  made  to  any  other  railway  com- 
pany, nor  could  any  permanent  charge  be  placed  upon  its  property. 

Passing  from  these  specific  provisions,  looking  toward  the  control 
by  the  railway  companies  of  the  management,  franchises  and  prop- 
erty of  the  terminal  company,  we  approach  the  general  requirement 
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(c)  that  "all  the  powers"  of  the  terminal  company  shall  be  exercised 
"in  accordance  with  the  terms  and  spirit"  of  the  1882  contract.  WTiat 
does  this  mean?  Evidently  a  Umitation  upon  the  exercise  of  the  cor- 
porate powers.  Subject  to  the  limitations  above  discussed,  those 
powers  were  such  as  ordinarily  belonged  to  a  corporation  organized 
under  the  Iowa  Code  for  pecuniary  profit  to  construct,  oyn,  and  op- 
erate a  terminal  railway,  with  all  of  its  attendant  depots,  warehouses, 
shops,  etc.  What,  then,  were  the  further  limitations  carried  by  this 
reference  ?  How  was  the  free  exercise  of  these  powers  of  the  termi- 
nal company  in  constructing,  owning,  and  operating  a  terminal  to  be 
limited  by  uie  terms  or  spirit  of  the  contract  ?  The  terms  and  intent 
of  the  contract  as  to  construction  were  that  there  should  be  only  such 
in^rovements  and  extensions  as  were  agreed  upon  by  all  the  three 
railways,  or  settled  by  arbitration,  and  to  be  paid  for  (except  as  to 
certain  industrial  spurs)  by  the  three  on  the  basis  of  their  contem- 
plated interests  in  the  property  of  one-half,  one-quarter,  and  one- 
quarter.  The  contract  terms  and  intent  as  to  ownership  were  a  trust 
The  contract  terms  and  intent  as  to  operation  were  that  each  company 
should  do  its  own  terminal  work  under  the  police  control  and  super- 
vision of  the  Des  Moines  &  St.  Louis.  Under  the  contract  the  cost  of 
maintenance  (including  taxes  and  assessments)  was  on  a  wheelage 
basis.  Under  the  contract  the  use  of  the  facilities  by  other  roads  was 
to  require  agreement  of  all  three  roads,  except  that  any  other  road 
entering  Des  Moines  over  the  tracks  of  any  of  the  three  railways 
might  use  them  on  payment  of  rental  to  the  roads  and  a  wheelage 
part  oi  the  maintenance. 

It  is  clear  that  all  of  these  terms  and  intentions  neither  were  in- 
tended to  nor  could  survive  the  introduction  of  the  terminal  com- 
pany. It  is  also  clear  that  some  of  them  were  to  remain  active.  It 
is  impossible  from  the  two  instruments  alone  (contract  of  1882  and 
articles  of  incorporation),  read  in  the  light  of  their  history,  to  draw 
a  line  in  this  particular  which  is  at  all  points  clear  and  definite.  Some 
things,  however,  seem  distinct.  Touching  operation,  it  is  conceded 
by  all  parties  to  this  suit  that  the  plan  of  the  contract  that  each  of 
the  railways  should  do  its  own  terminal  work  over  tracks  in  joint 
use  was  dangerous  and  unworkable.  Doubtless  this  was  one  of  the 
main  underlying  necessities  for  a  terminal  company,  which  could,  with 
its  own  engines  and  men,  do  all  of  this  terminal  work.  Each  of  the 
companies  was  to  have  terminal  facilities,  but  in  a  different  method 
j  from  that  covered  by  the  contract.     The  idea  of  a  joint  usage,  in 

'  the  sense  of  a  right  in  each  of  the  three  railways  to  make  an  indi- 

vidual usage  of  the  same  property  during  the  same  period,  had  been 
found  unsatisfactory  and  abandoned  for  the  better  plan.  The  con- 
tract plan  of  operation  was  to  be  replaced  in  its  entirety. 

As  to  ownership:  No  title  or  interest  in  the  property  owned  or 
held  by  all  or  any  of  the  parties  to  the  contract  passed  or  was  affect- 
ed by  the  articles  of  incorporation.  It  is  quite  clear,  however,  in  the 
articles,  that  the  parties  intended  in  the  future  to  turn  over  that 
property  to  the  terminal  company.  What  was  to  be  the  character 
of  the  title  or  interest  they  intended  to  convey?    There  is  no  dispute 
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in  this  case  that  as  much  as  the  bare  legal  title  was  to  go.  Was  the 
full  beneficial  interest  also  to  pass  ?  When  the  parties  made  the  1882 
contract,  which  provided  for  a  trust,  they  also  revealed  therein  that 
a  terminal  company  had  been  under  discussion.  In  an  almost  in- 
cidental way  that  matter  was  mentioned  in  connection  with  pa3rment 
for  the  property  covered  by  the  contract.  This  menticMi  was  that  such 
a  company  "may  issue  and  deliver  to  the  companies  parties  hereto 
its  mortgage  bonds,  to  the  amount  of  their  respective  portions  of 
the  costs  of  said  purchases  and  improvements."  Why  issue  and  de- 
liver the  bonds,  unless  they  carried  value?  Why  issue  and  deliver 
them,  except  for  some  value  in  return?  In  short,  the  idea  in  the  con- 
tract was  compensation  or  reimbursement.  The  compensation  or  re- 
imbursement was  to  be  for  money  paid  out  for  the  legal  title  and 
the  beneficial  interest  in  the  property.  The  only  thing  which  the  par- 
ties then  had  in  view  to  give  value  to  a  mortgage  and  its  bonds  was 
this  same  property.  Clearly  the  parties  had  considered  before  and 
at  the  time  of  the  contract  that  the  plan  first  to  be  tried  might  ^ve 
way  to  that  of  a  terminal  company,  and  that  such  company  might 
acquire  the  entire  title  to  the  property.  Coming  to  the  articles,  we 
find  no  change  in  this  conception.    The  preamble  recited  that — 

"It  was  the  understanding  of  the  parties  that  such  company  might  ao- 
quire,  operate,  and  maintain  said  property  In  such  manner  as  best  to  serve 
the  interest  of  the  parties  hereto." 

Nothing  is  said  regarding  the  use  of  mortgage  bonds,  but  article  3, 
dealing  with  capital  stock,  authorized  the  directorate  of  the  new  com- 
pany "to  receive  in  payment  therefor  the  property  and  franchises  in  the 
city  of  Des  Moines  now  held  by"  the  parties  to  the  contract.  What  oth- 
er than  the  beneficial  interest  in  this  propei-ty  could  have  constituted 
in  any  real  sense  "payment"  for  the  stock?  Article  4  required  the 
consent  of  all  three  companies  before  any  "permanent  charge"  could 
be  placed  by  the  terminal  company  upon  the  property.  Thus  the  plan, 
so  far  as  revealed  by  the  articles,  seemed  to  remain  as  suggested  in 
the  contract,  with  the  additional  idea  of  a  payment  in  stock ;  in  short, 
the  complete  title  to  go  to  the  company,  with  the  terms  of  payment 
not  definitely  settled,  but  suggestions  of  the  value  in  bonds  up  to  the 
outlay  (in  the  contract)  and  of  the  capital  stock  of  the  company  (in 
the  articles). 

As  to  maintenance:  There  is  but  one  direct  statement,  and  that 
is  the  one  from  the  preamble  quoted  above.  As  to  where  the  funds 
are  to  be  secured  therefor,  there  is  no  suggestion,  unless  we  can  in- 
fer that  the  plan  of  the  contract  is  to  prevail,  or  that  indebtedness 
may  be  incurred  therefor. 

As  to  the  use  by  other  railways:  There  is  the  provision  that  the 
company  shall  have  no  right,  wittiout  the  prior  written  consent  of  the 
three  railways,  "to  lease  or  otherwise  dispose  of  the  use  of  any  part 
of  its  franchises  to  any  other  railway  company." 

Summarizing,  the  intention  of  the  parties,  as  revealed  by  the  arti- 
cles of  incorporation,  shows  a  development  of  the  terminal  plan,  chang- 
ing, but  not  entirely  abandoning,  that  of  the  1882  contract.  The  con- 
tinuing influence  of  that  contract  is  evident,  though  the  limits  of  thai 
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influence  are  not  in  all  respects  clearly  defined.  As  to  operation,  it 
is  evident  that  the  general  agency  thereof  was  to  be  entirely  different 
from  that  contemplated  by  the  contract,  but  there  is  lack  of  certainty 
as  to  the  influence  of  the  contract  over  the  action  of  this  new  agency. 
As  to  title  the  intention  is  clear.  As  to  improvement  and  maintenance 
there  is  indistinctness. 

The  conduct  and  acts  of  the  parties  during  the  next  few  following 
years  gradually  clarified,  crystallized,  and  consummated  the  entire 
plan.  The  intention  that  the  entire  title  to  the  property  should  pass 
to  the  terminal  company  had  been  su^ested  in  the  1882  contract  and 
adhered  to  in  the  articles  of  incorporation  of  that  cMnpany.  It  was 
to  be  further  emphasized  in  resolutions  of  the  four  companies  relat- 
ing to  the  transfers  of  the  title.  It  was  to  be  consummated  in  those 
conveyances.  The  plan  as  to  improvements,  maintenance,  and  opera- 
tion of  the  property  in  the  hands  of  the  terminal  company,  which  had 
been  so  dimly  outlined  in  the  charter  requirement  that  the  powers  of 
the  terminal  company  should  be  exercised  "in  accordance  with  the 
terms  and  spirit"  of  the  contract,  obviously  needed  further  and  clearer 
definition.  The  1882  contract  was  most  general  in  its  provisions,  and 
it  applied  to  a  situation  in  which  a  terminal  company  had  no  place. 
No  one  could  determine  what  the  "terms  and  spirit"  of  the  1882  con- 
tract meant  as  applied  to  the  management  of  the  terminal  company. 
Very  soon  after  the  terminal  company  took  control  of  the  property, 
the  parties  dispelled  this  uncertainty  by  a  supplemental  contract,  ex- 
plaining clearly  what  they  meant  in  that  regard  by  the  "terms  and 
spirit"  of  the  1882  contract.  This  was  the  contract  of  May  10,  1889, 
related  back  to  the  date  the  terminal  company  took  control  (May 
1,  1888),  and  covering  a  term  of  30  years.  It  completed  in  a  worka- 
ble manner  the  terminal  plan.  While  all-important  in  the  other  branch 
of  this  case,  this  last  contract  is  no  more  than  a  side  light  upon  the 
main  controversy,  which  pivots  upon  the  character  of  title  in  the  prop- 
erty conveyed  to  the  terminal  company. 

The  first  step  toward  a  transfer  of  title  was  the  action  by  stockhold- 
ers' meetings  of  the  four  companies,  all  held  January  1,  1885.  At 
these  meetings  the  railway  companies  (each  reciting  that  the  terminal 
company  had  been  "organized  as  contemplated  and  provided  in  the 
aforesaid  contract,  to  acquire,  hold,  use,  and  enjoy  the  real  estate, 
property  rights,  and  franchises  in  the  city  of  Des  Moines  *  *  * 
of  the  aforesaid  railway  company  and  signatories  of  said  contract 
acquired  and  held  thereunder,  and  to  carry  out  the  purposes  of  the 
said  contract")  ratified  and  accepted  the  articles ;  undertook  "to  dis- 
charge all  the  obligations  imposed  upon  it  by  said  contract  in  order 
to  make  effective  the  purposes  of"  the  terminal  company ;  and  author- 
ized its  proper  officers — 

"upon  the  Issuance  to  It  of  the  share  of  the  bonds  and  stock  of  said  Dea 
Moines  Union  Railway  Company,  to  which  It  may  be  entitled  under  said 
contract  to  convey,  assign,  and  transfer  to  said  company  all  its  right,  title^ 
and  interest  of  whatever  name  and  character,  in  and  to  the  real  estate,  fmn- 
cfaises,  cboses  in  action,  and  rights  in  possession  or  contingent  to  all  tbe 
property  in  the  city  of  Des  Moines  east  of  Famham  street  in  said  dty  now 
held,  o^oyed,  or  claimed  by  either  or  all  of  tbe  signatories  of  said  contract 
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Of  January  2,  1882,  or  any  agent  or  trostee  fhereof,  pnichased,  acquired,  or 
beld  in  pursuance  of  said  contract." 

Upon  the  same  day  the  terminal  company,  at  the  first  meeting  of 
its  board  of  directors,  appointed  a  committee — 

"to  confer  with  the  several  parties  to  said  contract  and  agree  with  them  sev- 
erally upon  the  terms  and  price  at  which  they  will  respectively  assign,  trans- 
fer, and  convey  said  railroad  prox)erty  and  franchises  to  this  company,  and 
procure  from  them,  and  each  of  them,  such  conveyance  and  transfers  as 
may  be  necessary  to  fully  Invest  this  company  with  the  title,  control,  and 
management  of  said  properties  as  provided  for  in  said  contract  of  January 
2,  1882." 

It  also  directed  the  issue  of  not  to  exceed  all  of  its  fully  paid  cap- 
ital stock  and  not  to  exceed  500  bonds,  of  $1,000  each,  secured  by 
mortgage  on  "all  of  said  property  so  to  be  conveyed  to  this  company 
or  thereafter  to  be  acquired."  This  stock  and  these  bonds  were  "to 
enable  this  company  to  pay  for  the  property  and  to  maintain,  operate, 
and  improve  the  same,  and  purchase  other  property  necessary  to  carry 
out  its  objects,  and  remove  any  and  all  liens  or  incumbrances  thereon, 
and  pay  off  all  just  claims  against  the  same."  With  the  provision  that, 
when  the  above  committee  "shall  have  agreed  with  the  said  several- 
parties  to  said  contract  as  to  the  amount  of  bonds  and  stocks  of  this 
company  necessary  to  be  delivered  to  them,  and  each  of  them,  in  pay- 
ment for  said  railroad  property  and  franchises,"  and  shall  have  deliv- 
ered the  same  "on  receipt  of  the  conveyances  and  assignments  of  said 
property  lb  to  be  made  to  this  company,"  the  remainder  of  the  bonds 
and  stock  shall  be  issued  from  time  to  time  as  needed  only  for  the 
above  purposes.  Deeds  in  compliance  with  these  resolutions  were  not 
made  until  beginning  with  November  7,  1887,  and  ending  April  28, 
1888.  Nor  did  the  terminal  company  take  possession  and  operate  that 
property  until  May  1,  1888,  after  the  last  of  these  deeds,  altiiough  two 
of  the  three  railway  companies  had  at  these  same  January  1,  1885, 
meetings,  voted  to  at  once  "transfer  the  management  and  operation  of 
its  property  in  Des  Mioines"  to  the  terminal  company,  expressly  leav- 
ing the  settlement  as  contemplated  by  the  other  resolution  to  be  ar- 
ranged later,  and  although  the  terminal  company  at  its  meeting  that 
day  assumed  to  take  immediate  charge.  It  is  not  shown  in  the  record 
why  there  was  this  delay  in  executing  the  deeds,  although  counsel  sug- 
gest it  lay  in  the  confusion  attending  the  passage  through  financial  dif- 
ficulties of  the  Wabash  &  Pacific,  the  largest  single  force  in  the  ter- 
minal arrangement. 

November  1,  1887,  the  terminal  company,  at  a  stockholders'  meet- 
ing called  "for  the  purpose  of  considering  the  question  of  amending 
the  articles  of  incorporation  of  this  company,  and  issuing  bonds  of 
the  company  for  the  purpose  of  raising  money  to  purchase,  construct, 
and  improve  its  railway  and  property,"  increased  its  capital  stock  to 
$2,000,000  (without  changing  the  authorization  to  receive  therefor  the 
properties  in  payment),  and  authorized  the  issue  of  not  over  $800,000 
bonds,  "secured  by  mortgage  or  deed  of  trust  on  the  property  of  this 
company,  and  the  same  or  the  proceeds  thereof  to  be  used  in  pur- 
chasing and  paying  for  its  property  and  improving  the  same,  and  build- 
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ing  its  railways,  depots,  roundhouses,  and  shops,  and  making  other 
improvements." 

Within  a  week  later  the  directorates  of  the  four  companies  passed 
practically  identical  resolutions  in  reference  to  the  transfer  of  the 
property  taken  in  the  names  of  Dodge  and  of  How.  The  substana 
of  these  resolutions  was  a  request  to  How  and  to  Dodge  "to  transfer 
to"  the  terminal  company  the  property  so  held  upon  receipt  of  stipula- 
tions to  deliver  to  each  of  them  as  soon  as  practicable  "first  mortgage 
bonds  of  that  company  to  the  amount  of  the  money  advanced  for  the 
payment  of  said  property  and  improvements  with  interest  on  same  and 
taxes  paid  thereon"  and  the  capital  stock  of  the  company;  the  stock 
to  go  one- fourth  to  Dodge  and  three-fourths  to  How,  the  latter  to 
transfer  the  stock  and  bonds  coming  to  him  to  the  purchasing  com- 
mittee of  the  Wabash  "in  lieu  for  the  money  advanced  by  said  com- 
pany to  make  the  purchase  of  above  property  and  improvements,  and 
the  payment  of  taxes  for  this  company." 

In  addition  the  Des  Moines  &  St.  Louis  authorized  its  officers  to 
execute  a  deed  to  the  terminal  company,  "conveying  to  it  all  its  real 
estate,  rights  of  way,  franchise,  roadbed,  and  other  property  of  said 
company  lying  and  being  in  the  city  of  Des  Moines,  east  of  Famham 
street,"  no  matter  how  acquired ;  this  being  done  "for  the  purpose  of 
carrying  out  the  contract  of  date  January  2,  1882." 

On  the  same  day,  upon  receipt  of  formal  notices  of  the  above  reso- 
lutions passed  by  the  railway  companies,  the  terminal  company,  at  a 
directors'  meeting,  accepted  the  above  action  of  the  rail»vay  com- 
panies, authorized  the  delivery  of  the  stock  and  bond  warrants,  the 
execution  of  the  mortgage,  and  issue  of  bonds. 

All  of  the  above  resolutions  were  passed  at  stock  or  directorate 
meetings  of  the  companies.  The  entire  membership  of  the  terminal 
company  was  selected  by  the  railway  companies  and  undoubtedly  sim- 
ply registered  their  will.  The  resolutions  emphasize  and  confinn  the 
statements  made  above  as  to  the  intention  of  the  railways  (revealed 
in  the  contract  and  the  articles)  that  the  entire  title  should  pass  to  the 
terminal  company  and  be  paid  for  by  stock  and  bonds  of  that  company. 

In  pursuance  of  the  resolutions,  How  and  Dodge  delivered  deeds. 
There  were  three  from  How,  covering  different  pieces  of  property. 
The  first  two  were  identical  in  form.  Omitting  legal  description  of  the 
property  lliey  were  as  follows: 

"James  F.*  How,  Trustee,  to  I>es  Moines  Union  Railway  Company. 

"Deed. 

"Whereas,  the  property  herein  described  was  from  time  to  time  purchased 
with  the  moneys  and  funds  of  the  Wabash,  St.  Louis  &  Pacific  Railway  Com-, 
pany,  a  corporation;  and  whereas,  for  its  convenience  the  legal  title  to  said 
property  was  conveyed  to  me  in  trust;  and  whereas,  said  property  was  ac- 
quired and  held  for  the  purpose  and  upon  the  terms  set  forth'  In  a  certain 
contract  made  and  entered  into  on  or  about  the  2d  day  of  January,  1882, 
between  the  Des  Moines  &  St.  Louis  Railway  Company,  th&  Des  Moines  North- 
western Railway  Company,  and  the  St.  Louis,  Des  Moines  &  Northern  Rail- 
way Company,  G.  M.  Dodge,  James  F.  How,  and  James  F.  How,  trustee,  and 
which  contract  was  consented  to  by  said  Wabash,  St  Louis  &  Pacific  Rail- 
way Company;   and  whereas,  I  hare  heretofore,  at  the  request  of  said  Wa- 
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bash,  St  Louis  &  Pacific  Railway  Ciompany,  stated  and  declared  In  writing 
that  I  held  the  legal  title  to  the  real  estate  hereinafter  described  in  trust 
tor  said  Des  Moines  &  St  Iiouls  Railway  Company  and  said  Des  Moines 
Northwestern  Railway  Company;  and  whereas,  the  board  of  directors  of  said 
Des  Moines  &  St.  Louis  Railway  Company  and  the  board  of  directors  of  said 
Des  Moines  Northwestern  Railway  Company  did,  on  or  about  the  8th  day  of 
November,  1887,  pass  certain  resolutions  containing  among  other  things  the 
following,  to  wit: 

"  'Whereas,  James  F.  How  has,  prior  to  1881  and  since  then,  purchased 
certain  property  and  made  expenditures  on  same  as  trustee  for  this  company, 
the  money  expended  for  said  property  being  furnished  by  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company;  and  whereas,  under  an  agreement  with 
this  company  and  the  Wabash,  St.  Louis  &  Padflc  Railway  Company  and 
others,  it  was  Intended  that  said  property  standing  in  the  name  of  James  F. 
How,  trustee,  should  be  transferred  to  the  Des  Moines  Union  Railway  Com- 
pany under  certain  conditions:  It  is  hereby  resolved  that  James  F.  How  Is 
requested  by  this  company  to  transfer  to  the  Des  Moines  Union  Railway 
Company  the  property  above  referred  to'  : 

"Now,  therefore,  know  all  men  by  these  presents:  That  I,  James  F.  How, 
trustee,  as  aforesaid,  of  the  dty  of  St.  Louis,  state  of  Missouri,  in  considera- 
tion of  the  premises,  and  of  the  sum  of  one  doUar  to  me  in  hand  paid  by  the 
Des  Moines  Union  Railway  Company,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  granted,  bargained,  sold,  and  conveyed,  and  by  these  presents 
I  do  hereby  grant,  bargain,  sell,  and  convey,  unto  the  said  Des  Moines  Union 
Railway  Company  the  several  lots  or  pieces  and  parcels  of  ground  situated, 
lying,  and  being  In  the  city  of  Des  Moines,  county  of  Polk,  state  of  Iowa,  par- 
ticularly described  as  follows:    •    •    • 

"To  have  and  to  hold  all  and  singular  the  several  pieces  and  parcels  of 
real  estate  aforesaid,  with  all  the  appurtenances  thereunto  belonging,  unto 
the  said  Des  Moines  Union  Railway  Company,  a  corporation,  and  its  assigns 
forever.  It  is  expressly  understood,  however,  that  I  only  undertake  to  con- 
vey such  title  as  I  may  have  In  said  premises,  and  that  I  only  undertake  to 
warrant  and  defend  against  those  claiming  through  and  under  me." 

The  third  deed  substantially  differed  only  in  that  the  c<Miveyance  re- 
cited it  to  be  by  How  "as  trustee  aforesaid."  The  deed  from  Dodge 
was  an  ordinary  quitclaim.  A  few  lots  which  had  been  taken  in  the 
name  of  the  Northern  were  quitclaimed  by  a  deed  which  conveyed  the 
described  lots — 

"together  with  all  and  singular  the  tenements,  hereditaments,  and  appurte- 
nances thereunto  belonging,  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof; 
and  also  all  the  estate,  right,  title.  Interest  in  the  above-described  property, 
possession,  claim,  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of 
the  said  parties  of  the  first  part,  of,  in,  or  to  the  above-described  premises, 
and  every  part  and  parcel  thereof,  with  the  appurtenances,  to  have  and  to 
hold  all  and  singular  the  above  mentioned  and  described  premises,  together 
with  the  appurtenances,  unto  tHe  said  parties  of  the  second  part  and  assigns 
forever." 

Other  property  which  stood  in  the  name  of  the  Des  Moines  &  St. 
Louis  was  conveyed  by  general  warranty  deed.  All  of  these  deeds 
were  recorded,  so  far  as  this  record  shows,  on  April  26,  April  27,  or 
May  1,  1888.  The  mortgage  authorized  was  dated  November  1,  1887, 
acknowledged  February  13  and  28,  1888,  and  recorded  May  21,  1888 
(three  weeks  after  record  of  the  last  of  the  above  deeds  on  Mlay  1). 
There  was  never  any  deed  from  the  Northwestern,  which  had  no  prop- 
erty standing  in  its  name. 
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It  is  unprofitable  to  trace  the  different  later  steps  connected  wMb 
and  leading  up  finally  to  the  payment  for  the  property  by  bonds  cot- 
ering  the  actual  expenditures  and  stock  totaling  4,000  shares  ($400.- 
000).  With  the  passage  of  these  deeds  and  consideration  ends  the  his- 
tory of  the  title.  All  of  these  transactions  result  as  follows :  An  in- 
tention on  the  part  of  all  parties  that  the  entire  title  shall  go  to  the  ter- 
minal company;  payment  by  that  company  of  the  full  consideration 
therefor  ultimately  agreed  upon;  deeds  designed  to  convey  that  full 
title. 

[2]  But  it  is  said  that,  if  the  railways  did  so  convey  all  interest  in 
these  necessary  parts  of  their  roads,  such  action  would  be  void.  The 
rule  invoked  is  that  public  carriers  will  not  be  permitted  to  contract 
away  their  public  usefulness  by  vitally  msuming  their  lines.  Rules  of 
law  extend  no  further  than  the  basic  reasons  upon  which  they  rest. 
The  usefulness,  if  not  the  necessity,  of  terminal  companies  is  establish- 
ed. That  they  must,  as  a  general  proposition,  own  their  properties  in 
order  to  raise  funds  to  improve,  maintain,  and  operate  them  dfBciaidy, 
is  certain.  The  more  efficiently  and  economically  a  railway  can  pro- 
cure terminal  facilities,  the  better  and  cheaper  its  services  to  the  pub- 
lic should  be.  The  conditions  and  compensation  for  use  of  such  ter- 
minals by  the  railways  are  subject  to  public  control,  so  that  the  railways 
cannot  be  denied  or  unreasonably  restricted  in  such  usage.  The  pub- 
lic service  is  protected.  It  should  be  bettered  by  such  a  terminal  ar- 
rangement. Therefore  the  rule  invoked  by  plaintiffs  has  no  applica- 
tion to  disposition  of  terminal  portions  of  a  railway  to  a  terminal  com- 
pany. 

It  is  urged  that  the  terminal  company  has,  by  its  own  statements, 
declared  that  it  had  no  beneficial  interest  in  the  property.  The  state- 
ments intended  are  contained  in  reports  made  by  that  company  to  the 
Executive  Council  of  Iowa  for  the  years  1888,  1889,  1890,  1892,  and 
1893.  In  these  reports  the  company  stated  that  it  was  "simply  a  rep- 
resentative company,  acting  as  an  agency"  for  the  railway  ccHnpanies, 
"performing  all  necessary  work  for  them,  and  charging  each  at  ac- 
tual cost,  its  due  proportion  thereof  incurred."  These  reports  were 
made  for  purposes  of  taxation.  During  all  of  these  years,  except  1892 
and  1893,  the  entire  income  was  applied  in  reduction  of  the  bills  of 
the  railway  companies,  and  for  those  2  years  it  should  have  been  so 
applied  under  the  terms  of  the  30-year  contract,  dated  May  10,  1889; 
so  that,  in  fact,  it  had  no  income  which  properly  remained  as  its  own. 
Again,  if  the  use  of  the  term  "representative"  is  to  be  emphasized,  it 
would  be  met  by  the  terms  "tenant"  and  "lessee,"  applied  to  the  rail- 
way companies,  in  a  contract  dated  July  31,  1897.  This  latter  contract 
was  between  the  terminal  company  and  the  complainants,  or  their 
predecessors.  It  applied  to  and  affected  the  contract  of  1889,  under 
which  the  companies  are  and  have  been  operating  since  very  shortly 
after  the  terminal  company  began  to  control  the  property. 

It  is  contended  that  complainants  retained  through  the  articles  of 
the  terminal  company  an  interest  in  and  control  over  the  property.  As 
we  have  endeavored  to  show  above,  no  interest  was  retained  in  the 
property  through  these  articles  of  incorporation.    The  title  was  un- 
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disturbed  and  unaffected  until  the  deeds  transferred  it.  However 
vocal  the-  articles  of  incorporation  and  the  resolutions  of  the  different 
companies  may  have  been  of  the  intention  of  the  parties,  these  ex- 
pressions passed  into  effective  action  only  in  the  deeds.  But  the  arti- 
cles did  provide  for  a  direct  control  over  the  property  by  the  railway 
companies.  This  was  through  the  requirement  that  die  prior  consent 
of  the  railways  was  necessary  before  leasing  or  disposing  of  the  use 
of  any  part  of  its  franchises,  or  before  placing  any  permanent  charge 
upon  the  property,  and  the  requirement  that  the  r^lways,  not  the 
stock,  should  name  the  entire  directorate.  This  control  was  purely 
contractual  in  its  nature,  and  neither  sprang  from  nor  gave  rise  to  any 
legal  estate  or  interest  in  the  property  itself,  affecting  the  full  and  com- 
plete title  of  the  terminal  company.  When  the  deeds  passed,  the  ter- 
minal company  held  the  complete  legal  and  equitable  title  to  the  prop- 
erty, though  it  had  by  contract  restricted  its  freedom  to  lease,  dispose 
of,  or  incumber  it. 

[3]  The  above  control  was  later  relinquished.  April  8,  1890,  there 
was  an  attempt  to  amend  the  articles.  The  result  of  the  proposed 
amendments  would  have  been  to  take  from  the  railways,  as  such,  all 
of  the  control  given  by  the  original  articles,  to  substitute  therefor  a 
character  of  veto  control  by  one-eighth  of  the  stock,  and  to  provide 
diat,  not  all,  as  formerly,  but  4,000  shares,  of  the  capital  stock  should 
be  paid  the  railway  companies,  in  addition  to  the  bonds  then  ah-eady 
issued,  as  the  full  purchase  price  of  the  property  deeded  by  the  rail- 
ways. The  railways  contend  that  they  were  invalid,  because  not  prop- 
erly adopted,  and  that,  even  if  valid,  they  could  not  alter  the  relations 
between  the  railways  and  the  terminal  company,  because  such  were 
based  upon  contractual  rights  which  had  become  vested,  and  which  the 
railways  had  not  by  formal  corporate  action  consented  to  be  altered. 

The  claim  that  the  amendments  were  never  properly  adopted  is  well 
taken,  but  not  open  to  complainants.  The  exact  rights  of  any  one  to 
any  of  the  capital  stock  were  not  determined  definitely  until  the  con- 
tract of  May  10,  1889,  and  no  stock  had  been  issued  at  all  up  to  the 
date  of  the  attempted  amendments.  However,  the  company  had  main- 
tained an  organization  from  its  incorporation,  December  10,  1884. 
This  was  not  difficult,  as  the  articles  themselves  provided  for  the  nom- 
ination of  the  entire  board  by  the  railway  companies,  no  other  party 
had  any  interest  in  this  terminal  company  or  property,  and  it  was 
not  active  in  the  control  and  operation  of  the  property  until  May  1, 
1888.  But  when  the  corporation  undertook  to  amend  its  fundamental 
law,  that  could  be  legally  done  only  by  the  stockholders.  There  was 
no  stock  issued ;  there  was  only  a  right  to  stock  through  the  contract 
of  1889.  This  contract  provided  (section  26)  for  the  issuance  of  the 
entire  authorized  capital  of  $2,000,000  (20,000  shares),  10,000  shares 
to  the  St.  Louis  Company  and  5,000  shares  to  each  of  the  other  two 
companies.  It  appears  from  the  same  section  of  the  contract  that  each 
company  was  to  stock-qualify  its  own  terminal  company  directors. 
With  the  three  companies  entitled  to  all  the  stock,  and  with  none  of  it 
issued,  the  eight  men  (in  person  or  by  proxy),  who  had  been  selected  by 
these  companies  as  their  choice  for  directors,  met  in  a  stockholders' 
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meeting,  claiming  to  represent  one  share  of  stock  each.  There  is  a 
statement  in  the  minutes  of  that  meeting  that  the  railway  companies 
"were  also  present"  in  the  person  of  three  of  these  men,  who  were  re- 
spectively president  or  vice  president  of  each  of  the  railways.  It  is  not 
stated  or  claimed  that  such  alleged  representatives  were  there  holding 
the  proxies  of  the  stock  to  which  their  respective  companies  were  en- 
titled, or  that  as  such  representatives  they  participated  in  any  way  in 
the  meeting.  Nor  is  it  claimed  that  any  of  them  had  any  authoriza- 
tion from  his  company  (unless  such  adhered  to  his  official  position) 
to  so  be  present  or  to  represent  it.  At  such  a  meeting  the  amendments 
were  duly  passed.  Formal  requisites  of  the  Iowa  law  as  to  publication, 
etc.,  of  corporate  amendments  were  met. 

Articles  of  incorporation  have  a  dual  character;  they  are  at  once 
a  grant  of  authority  and  a  contract.  The  matter  of  authority  is  be- 
tween the  state  and  the  incorporators  alone.  The  matter  of  contract, 
while  always  and  primarily  between  the  state  and  the  incorporators, 
may  include  third  parties,  either  actual  or  in  prospect.  Hawthorne 
V.  Calef,  2  Wall.  10,  17  L.  Ed.  776;  Curran  v.  Arkansas,  15  How. 
304,  14  L,.  Ed.  705 ;  Woodruff  v.  Trapnall,  10  How.  190,  13  L-  Ed. 
383.  The  relation  between  such  third  parties  and  the  incorporators, 
or  their  combined  entity,  the  corporation,  is  purely  contractual.  It 
possesses  no  different  or  higher  attributes  because  its  terms  find  ex- 
pression in  an  instrument  to  which  the  state  is  also  a  party.  Such 
contracts  are  subject  to  the  ordinary  rules  of  law  governing  contracts. 
It  is,  of  course,  evident  that  such  third  parties  and  the  corporation 
could  not  alter  such  contract  in  any  manner  that  would  affect  the  rights 
of  the  other  party,  the  state.  Although  there  are  additional  reasons 
why  this  should  be  so  where  the  state  is  a  party  to  this  character  of 
contract,  yet  neither  can  two  of  three  parties  to  any  contract  so  alter 
their  contractual  relations  as  to  affect  the  third  without  its  consent. 
No  reason  appears  why  in  this,  as  any  kind  of  tri-party  contract,  two 
of  the  parties  may  not  at  will  alter  or  annul  any  of  such  contract  rights, 
if  such  action  affects  them  alone. 

With  such  power  to  change  their  rights,  the  question  becomes  wheth- 
er or  not  the  terminal  and  railway  companies  have  altered  or  atmulled 
the  rights  arising  from  the  contract  contained  in  the  articles  of  incor- 
poration. They  took  no  formal  corporate  action  accepting  or  ratify- 
ing these  attempted  changes  in  their  contractual  relations  with  the  ter- 
minal company.  But  all  of  the  individuals  who  acted  at  this  purported 
meeting  of  stockholders  of  the  terminal  company  were  chosen  by  the 
three  railway  companies  and  certainly  were  merely  their  instruments. 
There  can  be  no  question  that  the  controlling,  executive  officers  of 
the  railway  companies  were  fully  aware  of  and  approved  the  action 
of  the  meeting;  that  Hubbell  was  encouraged  to  purchase  the  bonds 
and  stock ;  that  the  value  of  the  stock  was  solely  prospective  during 
the  existent  operating  contract;  and  that  this  value  has  largely  in- 
creased, as  the  worth  of  the  terminals  grew  and  the  contract  term 
diminished.  Although  the  1889  contract  had  provided  for  distribution 
between  them  of  the  entire  capital  stock  of  20,000  shares,  they  ac- 
cepted aiter  the  amendments,  distribution  of  4,000  shares  provided 
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therein.  Before  the  amendments  there  had  been  no  stock  issued,  but 
the  corporate  organization  had  been  maintained  by  eight  directors 
chosen  by  the  three  railways  in  accordance  with  and  in  the  proportions 
prescribed  in  the  original  articles.  After  the  amendments  the  directors 
were  elected  by  the  outstanding  stock,  and,  in  fact,  they  were  not  all 
representative  of  the  railways ;  no  attempt  was  made  by  the  railways, 
as  such,  to  exercise  the  very  valuable  right  of  naming,  in  certain  pro- 
portions, the  directors.  The  amendments  provided  that  no  stock  be- 
yond the  4,000  shares  should  be  issued,  except  by  consent  of  more 
than  seven-eighths  of  the  stock.  This  provision  has  been  observed. 
This  was  a  very  vital  provision,  bearing  upon  the  value  of  the  issued 
stock.  It  cannot  be  disputed  that  the  virtual  veto  of  further  issue 
was  for  the  benefit  of  Hubbell,  who  then  owned  one-dghth  of  the 
stock  (bought  less  than  two  months  before),  and  to  whom  the  Wabash 
purchasing  committee  at  that  very  time  was  endeavoring  to  sell  an- 
other eighth  (later  consummated).  At  that  time  the  terminal  com- 
pany was  under  contract  with  the  railway  companies  to  apply  all  of 
its  surplus  earning  to  a  reduction  of  their  service  bills,  thus,  during 
the  life  of  that  contract,  depriving  the  stock  of  all  chance  of  dividends. 
That  contract  had  then  28  years  to  run.  Yet  3  da)rs  before  this  pur- 
ported meeting  of  the  terminal  stockholders  the  Wabash  purchasing 
committee  offered  Hubbell  $100,000  of  terminal  bonds  and  one-eighth 
of  the  stock  for  $115,000  and  accrued  bond  interest.  This  sale  was 
consununated  after  the  amendments  had  been  adopted. 

The  truth  seems  to  be  that  the  purchasing  committee  of  the  Wa- 
bash was  desirous  of  realizing  upon  these  bonds  and  stock  by  sale  to 
Hubbell,  who  was  the  dominating  influence  in  the  other  two  railways ; 
that  Hubbell  was  willing  to  purchase  if  the  control  of  the  railways,  as 
such,  given  in  the  articles  was  removed;  the  articles  were  amended, 
removing  Hubbcll's  objection ;  the  purchase  was  made.  For  17  years 
thereafter  the  railways  acted  in  perfect  harmony  with  the  articles 
as  amended.  During  all  of  that  time  there  was  no  questioning  of 
their  validity.  Not  until  this  suit  was  filed  in  1907  was  there  any 
such  attack.  The  doctrine  of  laches  comprehends  and  controls  the 
situation.  Neither  as  shareholders  nor  as  parties  contracting  with 
the  terminal  company  can  the  railway  companies  thus  sleep  upon 
their  rights  and  then  in  a  court  of  equity  enforce  such  against  others 
who  have,  to  their  knowledge,  acted  upon  the  belief  that  such  rights 
did  not  exist,  and  have  acquired  and  hold  property  which  has  enor- 
mously increased  in  value  in  the  interval.  These  amendments  took 
away  all  control  by  the  railway  companies,  as  such,  over  the  action 
of  the  terminal  company.  This  would  include  the  rights  of  approval 
by  them  of  usage,  transfer,  or  permanent  incumbrance  of  the  property, 
nomination  of  directors,  and  all  influence  of  the  1882  contract  as  em- 
bodied in  the  articles  of  incorporation.  All  of  these  provisions  in  the 
articles  were  for  the  exclusive  benefit  of  the  railways,  and  they  could 
and  did  part  with  them. 

Finally,  it  is  urged  that  it  cannot  be  supposed  that  these  railway 
companies  would  bring  into  being  a  creature,  put  into  its  hands  such 
ownership  and  control  over  their  proper^,  and  endow  it  with  such 
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powers  that  it  and  not  they  could  command  the  situation.  Such  a  sap- 
position  is  improbable  and  here  unnecessary.  There  is  nowhere  any 
indication  that  the  railways  intended  any  such  result,  and  yet  such, 
in  our  judgment,  is  the  result.  This  unexpected  outcome  was  the 
product  of  several  circumstances.  A  very  short  trial  convinced  the 
railways  that  the  1882  contract  plan  was  not  safe  nor  practical  in  the 
use  of  the  terminals.  Under  that  plan  as  much  control  as  they  deemed 
proper  had  been  vested  in  that  one  of  them  (Des  Moines  &  St.  Louis 
Railway  Company)  which  was  most  largely  interested  in  the  property. 
The  necessity  of  some  neutral  outside  agency  was  evident  A  dose 
corporation,  m  which  stock  and  representation  on  the  directorate  was 
assured  in  proportion  to  their  ownership  of  the  property,  naturally 
suggested  itself.  The  opportunity  for  reimbursing  themselves  for  out- 
lay in  connection  with  the  property  was  attractive.  This  could  be  done 
through  bonds  of  a  terminal  company,  and  yet  leave  the  free  use  and 
entire  control  of  the  terminals.  Such  bonds  must  have  value  behind 
them,  and  there  was  no  other  value  possible  except  the  property;  also, 
they  must  acquire  the  stock  of  such  company  and  must  make  payment 
therefor  in  value.  So  they  created  this  agency;  they  circumscribed 
its  powers  with  restrictions  which  made  tiheir  control  of  it  as  com- 
plete as  legally  possible;  they  contracted  among  themselves,  limiting 
the  transfer  of  stock  by  any  of  them.  They  thus  took  every  precau- 
tion consistent  with  the  objects  they  had  in  mind  which  prudent  men 
could  devise  to  make  their  control  over  their  creature  complete  and 
permanent.  They  then  transferred  to  it  their  property  and  felt  se- 
cure. ■ 

For  years  so  complete  was  this  mastery  that  no  stock  of  the  terminal 
company  was  issued,  although  it  had  acquired  the  property,  issued 
its  bonds  thereon,  and  had  sole  control  over  the  operation  of  the  ter- 
minals. But  financial  difficulties  enmeshed  the  Wabash,  the  then  hold- 
.  er  of  the  largest  interest  (one-half)  in  the  stock  and  bonds.  One  avenue 
of  relief  was  through  disposition  of  a  considerable  portion  of  such  stock 
and  bonds  to  an  individual  (Hubbell),  who  was  then  influential  in  the 
two  other  railways.  Such  a  sale  would  seem  in  effect  a  mere  rear- 
rangement of  the  interests  of  the  three  companies  in  the  terminal  com- 
pany. But  it  was  a  vital  condition  of  that  purchase,  required  by  the 
purchaser,  that  the  complete  control  of  the  railways  over  the  terminal 
company  should  be  lessened,  so  that  the  purchaser  might  protect  his 
interests.  This  was  done.  It  was  the  severance  of  9iose  bonds  in 
which  lay  the  control  of  the  railways,  as  such,  over  the  terminal  cc«n- 
pany.  Thereafter,  through  successive  acts,  natural  enough,  and  at  the 
time  apparently  harmless,  this  removal  of  control  was  more  completely 
confirmed;  the  ultimate  result  being  the  entire  emancipation  of  the 
terminal  company  from  outside  government  In  course  of  time  a  ma- 
jority of  the  outstanding  stock  had  passed  legitimately  and  for  value 
to  the  Hubbells ;  also  they  had  disposed  of  their  interests  in  the  rail- 
ways (Northern  and  Northwestern)  to  the  Milwaukee,  retaining  for 
themselves  the  terminal  company  holdings.  These  last  two  conciu"- 
ring  factors  inserted  into  the  situation  for  the  first  time  an  unforeseen 
diversity  of  interests  between  the  railways  and  the  termiaal  company. 
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Thus  the  railways  themselves  had,  through  a  series  of  acts  and  cir- 
cumstances extending  over  many  years,  gradually  let  slip  from  them 
that  exclusive  ownership  and  control  which  they  had  at  the  beginning 
so  much  valued  and  so  carefully  guarded.  The  proprietorship  and 
mastery  of  the  entire  terminal  property,  rights,  and  franchises  are  rep- 
resented by  the  outstanding  stock  and  bonds  of  the  terminal  company. 
All  of  such  stock  and  bonds  are  now  held  by  the  complainants,  or 
passed  through  their  ownership  or  that  of  their  predecessors  and  were 
parted  .with  for  value.  They  have  not  lost  their  property.  They  have 
the  stock  and  bonds,  or  the  value  they  received  for  them.  They  have 
parted  with  all  control  not  given  by  the  stock  or  bonds. 

Our  determination  upon  the  main  contention  in  this  case  is  that 
complainants,  except  as  bond  aiid  stock  holders,  have  no  interest  in 
the  property  of  the  terminal  company  and  no  voice  in  the  control  and 
management  of  that  company. 

Surplus  Earnings. 

[4]  In  connection  with  the  management  and  operation  of  the  ter- 
minal properties,  sources  of  income  arose  aside  from  the  contributions 
made  by  the  three  railways.  These  sources  were  switching  charges 
and  rental  of  parts  of  its  property  or  of  privileges  in  connection  there- 
with. Accumulations  of  this  character  now  total  several  hundred 
thousand  dollars.  Complainants  base  claim  therefor  upon  the  contract 
entered  into  between  the  terminal  company  and  the  railway  companies, 
dated  May  10,  1889.  The  terminal  company  replies  that  the  contract 
does  not  mclude  such  moneys.  The  determination  turns,  therefore, 
upon  the  meaning  of  that  contract.  A  subsequent  contract  of  July  31, 
1897,  does  not  affect  this  controversy.  Those  portions  of  the  18)89  con- 
tract pertinent  to  this  point  are  as  follows : 

"Section  3.  Eadi  of  said  parties  of  tbe  second  part,  for  Itself  and  Its  as- 
signs, agrees  to  pay  to  said  party  of  tbe  first  part  a  sum  of  money  to  be 
ascertained  as  follows,  to  wit: 

"(1)  Tbere  shall  be  ascertained  tbe  amonnt  required  to  pay  5  per  cent, 
interest  upon  tbe  mortgage  bonds  of  tbe  party  of  the  first  part,  one-twelftU 
of  which,  less  any  deduction  hereinafter  prorlded  for,  shall  be  payable 
monthly  as  hereinafter  specified. 

"(2)  At  the  expiration  of  pach  month,  or  as  soon  thereafter  as  practicable, 
tbere  shall  be  ascertained  tbe  expenses  of  maintaining  and  repairing  the 
property  of  tbe  party  of  tbe  first  part,  including  the  maintenance  and  repair 
of  tracks,  depots,  roimdbouaes,  engine  bouses,  etc.,  during  tbe  preceding 
month.  And  tn  like  manner  tbere  shall  be  ascertained  the  taxes,  general  or 
special,  levied  upon  or  against  said  property  and  paid  during  the  preceding 
month,  or  to  l)e  paid  during  the  next  succeeding  month,  and  the  Insurance,  if 
any,  paid  during  tbe  preceding  month,  or  to  be  paid  during  tbe  next  succeed- 
ing month. 

"(3)  Tbere  shall  be  likewise  ascertained  the  costs  and  expenses  of  every 
nature  connected  with  the  operation  of  said  terminal  station,  freight  and 
passenger  depots,  depot  grounds,  roundhouses,  transfers  and  other  properties, 
which  is  to  include  every  item  of  expense  or  disbursement  incurred  or  made  by 
the  party  of  the  first  part  not  hereinbefore  mentioned,  except  the  expenses 
specified  in  section  9  hereof. 

"Section  4.  Having  so  ascertained  the  monthly  aggregate  of  all  the  Items 
and  sums  mentioned  in  the  preceding  section,  there  shall  be  deducted  there- 
from tbe  amount,  if  any,  which  other  railway  companies  may  be  under  obllga- 
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don  to  pay  by  virtue  of  contracts  for  the  nse  of  said  property,  or  parts  there- 
of, for  the  preceding  month,  and  the  remainder  shall  be  paid  by  the  parties 
of  the  second  part  In  the  proportion  that  the  wheelage  of  each  of  said  parties 
bears  to  the  entire  wheelage  of  all  said  second  parties  dtuliiK  sadi  preceding 
month;  and  it  is  expressly  understood  and  agreed  that  in  compatlng  wheti- 
age,  three  narrow-gauge  cars  shall  be  taken  as  the  eqnlvalait  of  two  standard- 
gauge  cars,  and  that  the  term  'wheelage'  as  used  in  this  contract  means  that 
three  narrow-gauge  cars  are  to  be  accepted  as  the  equivalent  of  two  standard- 
gauge  cars. 

"Section  5.  If  the  amount,  or  any  part  of  the  amount,  due  from  any  other 
railroad  company  or  companies  for  the  use  of  said  property  or  any  part 
thereof,  shall  not  be  paid  when  due,  then  the  sum  so  due  and  unpaid  shall 
also,  on  demand  of  said  first  party,  be  paid  to  it  by  said  second  parties  on  a 
wheelage  basis  as  hereinbefore  defined." 

Section  9,  referred  to  in  the  above  quotation,  relates  to  a  different 
basis  of  dividing  roundhouse  expenses  and  does 'not  alter  the  meanii^ 
of  the  quotation. 

The  plaintiffs  contend  that  these  "surplus  earnings"  are  made  up  of 
items  which  under  the  above  provisions  should  have  been  credited  upon 
their  monthly  bills.  Defendants  claim  that  the  only  character  of  credit 
items  intended  by  these  provisions  were  such  as  were  paid  by  some 
other  railway  by  virtue  of  a  contract  for  the  use  of  the  property,  and 
that  these  items  fall  without  that  definition.  This  latter  contention  is 
a  strict  construction  of  the  exact  wording  of  the  contract.  It  is  not  in 
our  judgment  a  fair  construction  of  the  spirit  of  the  agreement.  This 
conclusion  is  based  both  upon  the  history  of  the  transaction  and  upon 
the  meaoiing  to  be  given  this  precise  language  when  read  in  connec- 
tion with  the  entire  contract. 

After  the  railways  had,  in  April,  1888,  transferred  the  property  to 
the  terminal  company  it  was  in  a  position  to  proceed  to  carry  out  its 
purposes.  All  of  the  parties  (this  for  practical  purposes  at  that  time 
meant  the  three  railway  companies)  evidently  realized  that  something 
more  was  needed  to  definitely  define  and  control  the  relations  of  the 
four  companies  toward  each  other.  One  witness  testifies  that  the  mov- 
ing considerations  which  led  to  this  agreement  were  that  the  1882  con- 
tract had  made  no  .provision  defining  how  the  interest  upon  the  bonds 
should  be  paid,  and  that  the  railways  thought  that  rotmdhouse  services 
should  not  be  paid  for  on  a  wheelage  basis.  Doubtless  these  two  items 
were  in  the  minds  of  the  parties,  but  it  is  qtiite  evident  that  there  was 
something  of  greater  importance.  The  very  general  statement  in  the 
articles  of  incorporation  that  the  terminal  company  was  to  exercise  all 
of  its  powers  "in  accordance  with  the  terms  and  spirit  of  the  afore- 
said contract  entered  into  on  the  2d  day  of  January,  A.  D.  1882,"  was 
too  vague  to  serve  as  a  practical  definition  of  the  rights  of  the  parties, 
or  as  a  guide  to  the  terminal  company  in  the  conduct  of  the  business 
of  the  railway  companies.  Besides  it  was  vitally  necessary  to  settle 
the  terminal  stock  rights  of  the  railways.  -Therefore  the  parties  wisely 
determined,  as  set  out  in  the  preamble  of  the  1889  contract,  that — 

"for  the  protection  of  the  parties  hereto  and  their  assigns,  it  is  Important 
tliat  the  rights,  duties,  and  liabilities  of  each  in  regard  to  the  whole  subject- 
matter  of  said  terminal  facilities.  Including  their  nse,  care,  control,  rental, 
taxes,  expenses,  renewals,  insurance^  and  r^alrs,  shall  be  stated  and  defined." 
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The  contract  of  1882  had  provided  a  plan  for  financing  the  ter- 
minal project.  This  plan  contemplated  that  the  railway  companies 
would  provide  the  terminal  properties;  that  the  expenses  of  control, 
supervision,  maintenance  (including  taxes)  and  (generally  speaking) 
improvements  should  be  met  by  them  on  a  wheelage  basis.  They  ex- 
pected at  that  time  to  procure  the  service  at  cost  and  divide  that  cost 
in  accordance  with  actual  usage.  This  idea  that  the  terminal  service 
for  wl\ich  they  were  taking  all  these  steps  would  be  furnished  them 
at  cost  passed  into  the  1889  contract.  For  several  years  after  that  con- 
tract became  effective  the  monthly  bills  rendered  by  the  terminal  com- 
pany and  paid  by  the  railway  companies  set  forth  specifically  these 
items  of  rentals  and  switching  charges  from  outside  sources  as  credits 
upon  the  expenses,  of  which  the  balance  was  divided  between  the  three 
railways  on  a  wheelage  basis.  February  1 1,  1891,  a  directors'  meeting 
of  the  terminal  company  ordered — 

"that  the  rents  collected  for  the  use  of  the  company's  real  estate,  and  the 
switching  charges  paid  In,  be  credited  on  the  bills  of  the  different  tenant  com- 
panies occupying  this  company's  terminals,  giving  to  each  company  Us 
share  ascertained  by  wheelage." 

About  a  year  later,  January  7,  1892,  the  same  body  ordered  a  dis- 
continuance of  this  practice.  By  its  terms  this  discontinuance  was  in- 
tended to  be  temporary,  and  was  for  the  purpose  of  providing  a  fund 
"with  which  to  purchase  supplies  and  pay  current  bills  which  come 
in  before  it  receives  its  monthly  revenue  from  the  tenant  companies." 
When  the  auditor  of  the  Wabash  noticed  the  absence  of  such  credits 
from  the  bill  for  the  month  preceding  the  above  last  order  he  inquired 
of  the  terminal  company  superintendent,  who  wrote  as  follows : 

"Replying  to  yours  of  the  1st  Inst.,  In  regard  to  the  allowance  for  switching, 
rentals,  etc.,  that  should  be  made  on  our  bills  for  the  months  of  December 
and  January,  I  have  to  say,  that  at  a  meeting  of  the  executive  committee, 
held  January  7,  1£62,  it  was  d^ded  not  to  distribute  these  collections  for  a 
period  of  time,  until  the  Des  Moines  Union  Railway  Company  could  accumu- 
late a  small  fund  for  working  capital.  I  presume  thia  will  continue  In  effect 
until  January,  1893.  You  will  be  furnished  each  month  a  statement  showing 
the  amount  of  this  rental,  and  your  proportion  of  the  same  [italics  ours],  so 
you  -can  make  a  charge  against  the  D.  M.  TJ.  Railway  and  carry  It  on  your 
books,  as  you  see  fit,  for  future  adjustment" 

Also,  in  the  annual  report  made  by  the  terminal  company  to  the 
Executive  Council  of  the  state  of  Iowa  for  taxation  purposes  for  the 
years  1888,  1889,  1890,  1892,  and  1893  was  the  statement  that  the  ter- 
minal company  was  "simply  a  representative  company,  acting  as  an 
agency  for*'  the  railway  companies,  "performing  all  necessary  work 
for  them,  and  charging  each  at  actual  cost  its  due  proportion  thereof 
incurred."  The  report  for  1894  differs  in  some  other,  but  not  in  this, 
respect,  except  that  it  includes  another  railway,  and  says  that  it  "per- 
forms certain  services  for  these  companies,  and  collects  from  them 
as  rental,  and  for  such  services,  the  aggregate  amount  of  its  expenses, 
which  expenses  are  paid  by  the  several  railwav  companies  in  propor- 
tion to  the  use  of  the  property  and  services  rendered,  as  provided  by 
contracts  existing  between  this  company"  and  the  other  companies. 
Thus  the  history  of  this  provision  of  the  contract,  and  of  the  view 
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taken  of  it  by  the  parties  Aemselves  before  any  antagonistic  motives 
or  interests  had  intervened,  shows  that  all  revenue  of  the  terminal  com- 
pany was  to  be  credited  on  the  bills  of  the  railway  companies.  A  care- 
ful consideration  of  the  entire  contract  itself  leads  to  the  same  con- 
clusion. 

Therefore  the  surplus  earnings  should  be  returned  to  the  raihray 
companies.  For  that  purpose  an  accounting  should  be  taken  to  deter- 
mine what  sum  should  go  to  each,  calculated  upon  monthly  wbeelage 
basis. 

Usage  After  May  1,  1918. 

When  the  present  operating  contract  is  ended,  the  rights  of  the  par- 
ties respecting  the  use  of  the  terminals  by  the  railways  are  those  which 
spring  from  their  nature  as  carriers  and  their  physical  and  business 
relation  to  each  other  as  carriers  in  and  entering  a  large  terminal. 
These  are  that  the  terminal  company  must  furnish  its  full  terminal 
facilities  in  so  far  as  reasonably  necessary  and  required  by  the  rail- 
ways, and  they  will  pay  therefor  such  reasonable  sum  as  may  be  agreed 
upon  between  the  terminal  company  and  each  of  the  railways,  or,  in 
default  of  such  agreement,  as  may  be  fixed  by  the  proper  public 
tribunal. 

Conclusion. 

The  decree  should  be  modified.  It  should  state  the  complete  title 
to  this  property  in  the  terminal  company,  and  that  the  only  interest 
of  the  railways  in  the  property  or  the  management  of  the  corporaticm 
is  such  as  flows  from  stock  ownership,  that  the  surplus  earnings  be- 
long to  the  railways,  and  a  master  should  be  appointed  under  instruc- 
tions to  ascertain  the  part  due  each  upcm  a  wheelage  basis. 

It  is  so  ordered. 

HOOK,  Circuit  Judge  (dissenting  in  pirt).  I  concur  in  the  award 
to  plaintiffs  of  what  is  called  the  surplus  earnings  of  the  terminal  com- 
pany, not  only  for  the  particular  reason  given,  but  also  for  a  broader 
one,  arising  from  the  other  branch  of  the  case. 

I  am  unable  to  agree  to  the  foregoing  opinion  upon  the  main  con- 
troversy, and  will  state  my  reasons  in  a  general  way.  The  railroad 
companies  organized  the  terminal  company,  and  invested  it  with  the 
legal  title  to  their  property,  including  integral  parts  of  railroad  lines 
and  appurtenant  franchises,  solely  for  the  more  convenient  and  better 
performance  of  their  public  duties.  It  is  open  to  question  whether 
the  most  important  of  the  conveyances  could  lawfully  have  been  made, 
except  for  that  specific  purpose.  That  purpose  was  fundamental,  not 
temporary  or  casual,  and  it  determined  the  character  of  the  terminal 
organization.  The  terminal  company  was  not  incorporated  by  indi- 
viduals as  an  independent  enterprise  for  personal  profit,  and  its  stock 
was  not  put  upon  the  market  as  that  of  a  financial  venture.  The  con- 
tract of  1882  between  the  railroad  companies  foreshadowed  the  ter- 
minal company  in  express  words,  and  when  that  company  was  char- 
tered it  took  the  place  of  the  individual  trustee  provided  for  by  the 
contract    That  fact  is  too  plain  for  discussion.    The  change  to  a  cor- 
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porate  trustee  was  solely  for  reasons  of  convenience.  It  wa«  one  of 
method  or  form,  but  not  of  underlying,  essential  substance. 

As  regards  the  legal  title  to  the  property,  the  terminal  company  be- 
<:am^  the  trustee  of  the  railroad  companies  that  organized  it  and  of 
such  others  as  might  thereafter  be  admitted  to  joint  beneficial  owner- 
ship. The  beneficiaries,  present  and  future,  were  what  are  common- 
ly called  proprietary  or  constituent  companies.  Each  of  them  owed 
a  duty  to  the  others  that  it  would  not  at  any  time  so  deal  for  itself  or 
■with  its  own  proprietary  interest  as  to  impair  or  destroy  the  joint  re- 
lation among  them  or  the  character  of  their  common  organization. 
Not  only  did  the  terminal  company  hold  the  legal  title  as  trustee,  but 
in  the  operation  and  maintenance  of  the  property  it  was  an  agency  of 
the  proprietary  companies  for  the  performance  of  their  railroad  func- 
tions. This  was  accurately  expressed  in  a  sworn  declaration  by  one 
of  die  individual  defendants  in  1892  when  president  of  the  terminal 
company.  He  averred  that  it  was  "simply  a  representative  company, 
acting  as  an  agency  at  Des  Moines  for  the  Wabash  Railroad  Company 
and  the  Des  Moines,  Northern  &  Western  Railway  Company,  perform- 
ing all  necessary  work  for  them,  and  charging  each,  at  actual  cost,  its 
due  proportion  for  the  expense  thereby  incurred."  The  Des  Moines, 
Northern  &  Western  was  the  successor  of  two  of  the  original  proprie- 
tary companies. 

In  both  aspects  of  its  position  towards  the  proprietary  companies 
the  terminal  company  was  in  a  high  sense  their  trustee,  and  accord- 
ing to  salutary  principles  it  was  bound  to  maintain  the  integrity  of 
that  relation.  Being  itself  a  corporation,  its  fiduciary  obligations  and 
disabilities  rested  equally  upon  its  officers,  through  whom  alone  it 
<:ould  act.  The  limitations  upon  the  right  of  a  person  in  such  a  ca- 
pacity to  act  for  his  personal  benefit  with  respect  to  the  subject  of  the 
trust  are  familiar.  Never  are  they  less  than  that  the  dealing  must  be 
open,  avowedly  at  arm's  length,  and  without  connivance  or  concealment. 
The  individual  defendants,  one  or  the  other,  or  both,  were,  at  all  the 
times  material  in  this  case,  officers  and  directors  of  the  terminal  com- 
pany. The  conclusion  of  my  Brothers,  briefly  stated,  is  that  by  a  series 
of  transactions  occurring  in  a  long  course  of  years  the  original  char- 
acter of  the  terminal  company  was  gradually  changed  into  that  of  an 
.independent  corporation,  and  that  the  control  of  it  was  lost  by  the 
railroad  companies  and  was  acquired  by  the  individual  defendants, 
who  were  its  officers.    But  tkey  say : 

"There  Is  nowhere  any  Indication  that  the  railways  Intended  any  such  re- 
snlt,  and  yet  such.  In  onr  Judgment,  Is  the  result  This  unexpected  outcome 
was  the  product  of  several  drciunstances." 

In  other  words,  the  proprietary  companies  were  not  cognizant  of  the 
trend  of  the  circumstances,  and  the  result  held  to  follow,  though  un- 
expected, and  not  intended  by  them,  is  enforced,  because  of  a  legal 
presumption  of  intention  of  natural  consequences  of  acts,  regardless 
of  intention  in  fact.  The  circumstances  relied  on  do  not  appear  to 
me  to  have  the  significance  attributed  to  them ;  but,  were  it  otherwise, 
the  presumption  should  not  be  so  broadly  applied  to  the  case  of  a  trust, 
the  destruction  of  which  is  claimed  by  those  subject  to  the  disabilities 
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of  trustees  dealing  for  themselves.  The  excerpt  quoted  above  touches 
the  quick  of  this  controversy.  In  my  opinion  the  various  transactions 
thought  to  produce  a  result  so  unexpected  and  unforeseen  should  be 
severally  examined  in  the  light  of  the  surroundings  at  the  time  they 
occurred.  If  in  one  aspect  they  were  then  consistent,  or  not  apparent- 
ly inconsistent,  with  the  frequent  and  studied  declarations  of  the  ob- 
ject of  the  .terminal  organization,  and  that  view  was  then  reasonably 
entertained  by  the  railroad  companies,  that  view  should  prevail  in  a 
court  of  equity,  rather  than  a  shrewder  one  tending  to  a  conclusion  in 
favor  of  participants  who  were  bound  in  good  conscience  to  the  con- 
trary. 

An  argument  is  made  upon  the  issue  by  the  terminal  company  of 
bonds  on  the  property  and  the  necessity  that  it  should  have  had  the 
title  to  enable  it  to  make  the  mortgage.  Of  course  it  had  to  have  title 
as  complete  as  the  giving  of  the  mortgage  required,  but  there  is  noth- 
ing in  that  inconsistent  in  any  degree  with  the  existence  of  a  trust 
relation  between  it  and  the  proprietary  companies.  The  mortgage  is 
still  afoot,  and  in  this  case  no  rights  are  asserted  under  it.  Its  ef- 
fect upon  the  question  before  us  is  not  different  from  that  of  a  joint 
mortgage  by  the  proprietary  compahies  upon  properties  severally  own- 
ed by  them,  but  committed  to  a  common  use,  or  that  of  an  authorized 
mortgage  by  an  individual  trustee  named  under  the  contract  of  1882. 
The  proprietary  companies  were  fully  justified  in  believing  that  the 
changes  and  amendments  in  the  charter,  etc.,  of  the  terminal  com- 
pany, now  relied  on  as  making  for  its  complete  independence,  were 
for  the  sole  purpose  of  giving  it  the  conventional  dress  of  a  corpora- 
tion that  has  put  forth  an  issue  of  bonds.  That  was  why  suggestions 
originating  within  the  terminal  company  were  so  readily  agreed  to  by 
them,  and  that  is  why  the  result  so  contrary  to  their  vital  interests, 
now  held  to  follow,  was  unforeseen. 

I  question  whether  property  and  rights  of  great  value  are  lost  in 
that  way,  except  in  circumstances  concededly  not  present  here.  The 
very  suggestion  that  a  great  railroad  system,  like  the  Wabash,  for  ex- 
ample, had  unintentionally  and  unexpectedly  lost  its  proprietary  inter- 
est and  right  to  use  extensive  terminals  in  a  large  city,  to  the  estab- 
lishment and  upbuilding  of  which  it  was  a  party,  and  to  which  it  had 
contributed  property  acquired  for  railroad  purposes  by  eminent  do- 
main and  public  grant,  is  so  unusual  as  to  impose  upon  those  who 
make  it  a  heavy  burden  of  law  and  fact.  Questions  like  these  nat- 
urally suggest  themselves :  Who  got  the  property  of  the  railroad  com- 
pany, and  deprived  it  of  its  right  of  entrance  into  the  city?  How  did 
they  do  it?  What  were  their  relations  to  the  railroad  company  ?  Who 
represented  the  railroad  company  in  such  an  important  matter,  and 
what  authority  did  they  have  ? 

After  the  conclusion  is  reached  that  the  terminal  company  had  by 
gradual  action  thrown  off  its  trust  character  and  had  become  independ- 
ent, attention  is  directed  to  the  transactions  in  its  stock.  The  power 
asserted  by  the  individual  defendants  to  control  the  terminal  company 
and  thereby  to  exclude  the  plaintiffs  from  the  use  of  the  terminals 
rests  upon  their  possession  of  five-eighths  of  the  issued  capital  stock. 
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There  is,  however,  abundant  proof  that  the  stock  of  that  company  was 
intended  only  to  represent  the  interests  of  railroad  companies  actually 
using  the  terminal  facilities  and  as  a  method  of  apportionment  among 
them.  The  stock  was  not  intended  as  a  source  of  personal  or  indi- 
vidual profit  apart  from  railroad  use.  Stock  ownership  and  terminal 
use  were  inseparable.  I  know  of  no  public  policy  or  rule  of  law  against 
such  a  status  of  corporate  stock  or  its  enforcement  as  between  the  par- 
ties who  established  it.  If  it  were  formally  expressed  in  the  corporate 
charter,  the  world  would  have  to  take  notice.  But  as  between  the  par- 
ties themselves,  those  participating  and  having  actual  knowledge,  in- 
ternal evidence  may  disclose  it.  It  should  always  be  in  mind  that  in 
this  case  there  are  no  innocent  purchasers  relying  upon  public  records. 
The  contract  of  1882  specified  the  proportional  interests  of  the  three 
original  railroad  companies,  and  foreshadowed  the  organization  of  the 
terminal  company  to  take  the  place  of  an  individual  trustee.  In  1884 
the  terminal  company  was  organized  for  the  expressed  purpose  of 
carrying  out  the  contract.  My  Brothers  see  in  the  articles  of  incorpo- 
ration some  evidence  of  a  departure  from  the  trust  and  the  beneficial 
relations,  but  it  seems  to  me  that  the  intention  to  maintain  them  was 
asserted  and  reasserted  as  definitely  and  positively  as  words  would 
permit. 

While,  as  customary,  the  charter  made  provision  for  a  capital  stock, 
the  connection  between  the  distribution  and  future  ownership  of  such 
thereof  as  might  be  issued  and  the  railroad  use  of  the  property  was 
manifested,  not  only  in  that  instrument,  but  afterwards  in  many  ways 
by  both  the  railroad  companies  and  the  terminal  company.  The  limi- 
tations of  an  opinion  will  not  admit  of  a  recital  oi  this  evidence  in  de- 
tail. It  is  in  the  record,  and  there  is  much  of  it.  In  1887,  three  years 
after  the  terminal  company  was  incorporated,  when  the  parties  began 
to  convey  to  it  the  legal  title,  the  directors  of  the  predecessor  of  the 
Wabash  Company  adopted  a  resolution  directing  its  president  and  sec- 
retary to  execute  a  deed  conveying  "all  its  real  estate,  rights  of  way, 
franchise,  roadbed,  and  other  property  of  said  company  lying  and  be- 
ing in  the  city  of  Des  Moines,  east  of  Famham  street,  whether  the 
same  was  acquired  by  grant  from  the  city  of  Des  Moines,  or  by  pur- 
chase or  condemnation,"  and,  it  was  added,  "this  resolution  being  of- 
fered for  the  purpose  of  carrying  out  the  contract  of  date  January  2, 
1882,"  etc.  One  of  the  individual  defendants,  as  secretary  of  the  di- 
rectors' meeting,  recorded  the  adoption  of  the  resolution.  The  Wa- 
bash Company  was  then  the  real  party  in  interest.  The  conveyance 
executed  by  the  officers  so  authorized,  the  individual  defendant  being 
one  of  them,  was  in  form  a  warranty  deed,  but  certainly  the  resolu- 
tion of  authority  fixed  the  effect  of  the  conveyance  for  the  parties  and 
those  who  afterwards  dealt  with  knowledge  of  the  facts.  Mere  ex- 
ecutive officials  of  a  railroad  company  cannot,  upon  their  own  initia- 
tive, convey  away  parts  of  its  road  and  franchises.  And,  were  it  neces- 
sary to  be  determined  here,  it  would  be  an  interesting  question  how 
far  its  representatives  in  a  terminal  company,  organized  and  holding 
title  like  the  one  here,  could  do  so  by  consenting  to  a  vital  change  of 
its  character,  or  even  by  a  disposal  of  its  stock,  without  express  au- 
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thority  of  thdr  principal  manifested  in  the  usual  corporate  way.  The 
30-year  contract  of  May  10,  1889,  between  the  terminal  company  and 
the  proprietary  companies,  was  authorized  as  supplemental  to  the  con- 
tract of  1882,  and  in  a  preamble  it  was  recited  that  in  pursuance  of  its 
charter  it  acquired  and  owned  a  railway.  The  charter  was  that  of 
1884  into  which  the  contract  of  1882  wa$  written. 

One  other  matter  bearing  on  this  phase  of  the  case  may  be  men- 
tioned. The  effort  to  purchase  stock  began  in  1888.  The  property  of 
the  Wabash  Company,  including  a  half  interest  in  the  terminal  stock 
not  yet  issued,  was  then  in  a  transitional  state  in  a  foreclosure  pro- 
ceeding, being  held  by  a  purchasing  committee.  One  of  the  defend- 
ants wrote  Mr.  Ashley,  the  president  of  the  Wabash  Company,  and 
also  a  member  and  the  secretary  of  the  purchasing  committee,  saying 
he  had  been  asked  whether  half  of  that  stock  interest,  (me-fourth  of 
the  whole,  could  be  bought.    Mt.  Ashley  replied  favorably,  adding: 

"Bnt  I  bare  always  snpposed  that  it  wonld  be  necessary  to  confine  tbe  sale 
to  such  railway  companies  as  would  be  Interested  In  the  statton." 

Also: 

"Was  there  not  an  understanding  or  agreement  as  to  /the  sale  of  tbe  stock 
when  the  terminal  company  was  formed,  and  would  it  not  be  prejudicial  to 
the  Interest  of  tbe  whole  to  part  with  tbe  stock  to  outsiders?" 

The  defendant  replied,  agreeing  with  him  and  mentioning  some  rail- 
roads in  whose  interest  inquiries  had  been  made.  The  purchase  was 
made  in  1890.  It  was  in  1892  that  the  other  individual  defendant 
made  the  sworn  statement  that  the  terminal  company  was  "simply  a 
representative  company,  acting  as  an  agency"  for  the  railroad  com- 
panies. About  two  months  after  the  first  sale,  the  purchasing  commit- 
tee sold  an  additional  eighth  of  the  stock  to  the  defendant.  In  a  let- 
ter during  the  negotiations  Mr.  Ashley  wrote  him : 

"It  must  be  understood,  of  course,  that  a  one-eightb  interest  in  tbe  capital 
stock  shall  be  sufficient  to  represent  a  proprietorship  in  tbe  company  ac- 
cording to  the  understanding  we  had  when  you  were  here." 

The  phrase  "proprietorship  in  the  company"  is  not  commonly  used 
to  describe  the  stock  of  an  ordinary  corporation.  Moreover,  the  de- 
fendants, being  substantially  interested  in  the  proprietary  companies, 
other  than  the  Wabash,  had  been  endeavoring  to  induce  other  rail- 
roads to  come  into  the  terminal  company.  They  were,  one  or  both, 
also  officers  of  the  terminal  company.  It  would  naturaUy  be  assumed 
that  in  dealing  with  them  they  were  acting  in  the  railroad  and  ter- 
minal interest,  as  distinguished  from  that  in  which  they  now  assert 
control.  The  record  shows  that  it  was  common  practice  in  correspond- 
ence to  address  them  personally  on  subjects  of  corporate  concern.  In 
fact,  the  three-eighths  of  the  stock  bought  from  the  Wabash  purchas- 
ing committee  was  transferred  to  and  became  the  property  of  the  Des 
Moines  Northern  &  Western  Railway  Company,  into  whidi  the  two 
other  companies  were  merged.  That  was  in  1892.  The  Des  Moines 
Northern  &  Western  then  owned  seven-eighths  of  the  terminal  stock 
and  the  Wabash  one-eighth.  As  has  already  been  observed,  the  ter- 
minal company  was  declared  in  that  year  to  have  been  simply  a  rep- 
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resentative  agency.  Early  in  1893  a  similar  declaration  was  made  on 
behalf  of  that  company.  The  Des  Moines  Northern  &  Western  was 
financially  dominated  and  officially  controlled  by  the  individual  defend- 
ants. In  the  fall  of  1893  their  company  pledged  five-eighths  of  the 
terminal  stock  to  them  as  collateral  to  some  indebtedness.  In  Janu- 
ary, 1894,  the  pledged  stock  was  by  agreement  applied  as  part  pay- 
ment to  a  small  amount,  and  they  have  since  held  it. 

The  next  annual  sworn  statement  on  behalf  of  the  terminal  com- 
pany to  the  Executive  Council  of  the  state  of  Iowa  illustrates  the 
transforming  effect  upon  the  character  of  the  corporation  which  a 
mere  transfer  of  its  stock  is  supposed  to  have.  In  February,  1894,  it 
was  declared  that  the  terminal  company  was  the  owner  of  the  proper- 
ty ;  that  it  leased  it  to  the  railroad  companies,  performed  services  for 
them,  and  collected  a  rental.  My  Brothers,  adopting  that  theory,  say 
that  the  ultimate  result  was  the  entire  emancipation  of  the  terminal 
company  from  "outside  government."  According  to  the  decision,  the 
proprietary  companies  became  outsiders,  without  right,  after  the  ex- 
piration of  the  operating  contract  of  1889,  to  use  the  terminals,  con- 
trary to  the  will  of  the  holders  of  five-eighths  of  the  stock,  except 
upon  the  order  of  some  public  administrative  board  in  Iowa,  if  there 
be  one  with  jurisdiction.  I  do  not  think  the  stock  in  the  hands  of 
the  defendants  should  be  destroyed,  or  its  true  value  in  the  scheme 
or  plan  of  the  terminal  organization  impaired,  but  that  it  should  be 
actively  operative  and  profitable  only  when  transferred  to  and  held  by 
railroad  companies  which  use  the  terminals  and  contribute  in  that  way 
to  the  object  of  their  creation.  There  are  four  or  five  other  important 
railroad  systems  entering  Des  Moines,  besides  those  of  the  plaintiffs. 

There  is  little  conflict  in  the  evidence.  The  difference  between  my 
Brothers  and  myself  is  not  so  much  about  the  facts  as  their  signifi- 
cance. They  put  emphasis  upon  the  corporate  cover  of  the  terminal 
company  and  perceive  a  drift  to  complete  self-sufficiency  and  inde- 
pendency from  the  very  moment  of  incorporation.  But  the  doctrine 
of  a  corporate  entity  separate  and  apart  from  the  persons  composing 
the  corporation  is  after  all  a  mere  legal  fiction,  established  for  con- 
venience and  to  serve  the  ends  of  justice.  It  does  not  go  beyond  that. 
In  equity  the  shell  artificially  assumed  is  not  impermeaUe.  The  court 
will  look  through  it  and  regard  the  kernel,  and  whenever  justice  re- 
quires will  hold  the  stockholders  as  the  corporation.  That  is  being 
constantly  done  in  equity  in  determining  public  rights  as  affected  by 
the  corporate  association  of  particular  individuals  and  the  rights  of 
the  individuals  among  themselves  and  with  respect  to  their  organiza- 
tion. 

But,  however  the  above  may  be,  it  seems  to  me  that  the  less  meas- 
ure of  relief  granted  by  the  trial  coml  cannot  be  denied  the  plaintiffs. 
It  is  that  they  were  entitled  to  a  continued  use  of  the  terminal  prop- 
erties and  that  the  court  would  determine  the  terms  and  conditions  if 
the  parties  were  unable  to  agree.  That  is  the  matter  of  defendants' 
appeal.  Whenever  a  definite  right  claimed  by  a  railroad  c6mpany  to 
use  specific  property  of  another  is  of  contractual  origin,  as  where  it 
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is  a  condition  of  the  franchise  of  the  owner  or  is  founded  upon  con- 
ventional agreement,  the  question  of  the  existeitce.  of  the  right  and  its 
extent  and  limitations  is  a  justiciable  one,  and  the  claimant  may  in- 
voke the  aid  of  a  court  of  equity  for  its  establishment  and  enforce- 
ment. Similarly,  when  the  right  is  upon  reasonable  terms  and  con- 
ditions, the  court  may  determine  them  if  the  parties  do  not  agree. 
Both  phases  of  this  subject  have  been  so  decided  in  the  cases,  familiar 
in  this  circuit,  of  theUnion  Pacific  Bridge,  at  Omaha,  and  the  Wabash 
right  of  way  and  tracks,  at  St.  Louis.  If  the  right  of  use  exists,  rea- 
sonable terms  and  conditions  are  implied,  in  the  absence  of  recital  or 
stipulation  about  them.  In  view  of  the  admitted  history  of  the  ter- 
minal company,  the  plaintiffs,  merely  as  minority  stockholders,  have 
a  right  to  the  use  of  the  terminals  and  upon  reasonable  terms.  The 
right  is  not  of  that  general  nature  which  requires  an  appeal  to  some 
administrative  board  for  the  enforcement  of  the  public  policy  of  the 
state  applicable  to  all  railroad  companies,  but  is  essentially  contractual 
It  could  not  reasonably  be  said  that,  had  the  contract  of  1889  not  been 
made,  two  of  the  original  companies  holding  a  majority  of  the  stock 
might  have  excluded  the  third  from  the  use  of  the  terminals  and 
defeated  its  appeal  to  the  courts.  The  individual  defendants  have  no 
grea;ter  right  or  power. 


UNITED  STATES,  for  Use  of  R.  HAAS  ELECTRIO  ft  MFG.  CO.  et  al..  t. 
TITLE  GUARANTY  &  SUBETT  CO.  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit     December  10,  1918.) 

No.  2ei& 

1.  United   Stateb  €=»67(3) — ^Bonds  or  Oontbactobs  fob  Public   Works — 

Remedies  or  Pebsonb  Fubnishing  IiABob  ob  Matebials — ^"Finai,  Settle- 
ment." 

Where  a  public  building  bad  beoi  completed,  accepted,  and  occupied 
by  the  government,  and  the  public  works  officer  in  charge  had  prepared 
a  "final  voucher,"  which,  when  certified  by  the  contractor,  was  approved 
by  the  proper  department  officer,  such  approval  constituted  the  '"final 
settlement"  of  the  contract,  within  the  meaning  of  Act  Aug.  13,  1894,  as 
amended  by  Act  Feb.  24,  1905  (Comp.  St  }  6823). 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Final  Settlement] 

2.  United   States   e=>e7(3) — Bonds  of  Contractobs  fob  Pcbuo  Wobks — 

Bights  of  Persons  Furnishing  Labor  or  Matebjaus. 

There  may  be  a  final  settlement  between  the  government  and  a  con- 
tractor for  public  work,  which  fixes  the  rights  of  creditors  who  furnished 
labor  or  materials  under  Act  Aug.  13,  1894,  as  amended  by  Act  Feb.  24, 
1905  <Comp.  St  {  6923),  although  full  payment  is  not  then  made,  and  the 
balance  may  be  subject  to  change. 

3.  United   States  <S=»67(.3) — Bonds  of  Contbaotors  fob  Pcblio  Works — 

Rights  of  Pebbonb  Pdbniseino  Labob  ob  Matebialb. 

Although  final  payment  of  a  contractor  for  public  work  is  by  the  terms 
of  the  contract  to  be  determined  by  the  Secretary  of  the  Navy,  the  "final 

®:3For  other  casea  am  lam*  topic  &  KBY-NUUBBR  in  all  Key-Numbered  Digests  &  ladesei 
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settlement,"  to  fix  the  rights  of  creditors  of  the  contractor  under  Act 
Aug.  13,  18W,  as  amended  by  Act  Feb.  24,  1905  (Conip.  St  §  0023),  may  be 
made  by  some  other  officer  acting  for  the  government. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
DivisitMi  of  the  Northern  District  of  Illinois. 

Action  by  the  United  States  for  the  use  of  the  R.  Haas  Electric  & 
Manufacturing  Company  and  others,  against  the  Title  Guaranty  & 
Surety  Company  and  others.  From  ft  judgment  of  dismissal,  plaintiffs 
bring  error.    Reversed. 

Almon  W.  Bulkley,  of  Chicago,  111.,  cotmsel  for  plaintiffs  in  er- 
ror. 

Charles  Y.  Freeman>  of  Chicago,  111.,  counsel  for  defendants  in 
error. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge.  Defendant  in  error  executed 
its  bond  to  the  United  States  conditioned,  among  other  things,  that 
the  contractor  "shall  promptly  make  payments  to  all  persons  supply- 
ing it  labor  and  materials  in  the  prosecution  of  the  work"  in  construct- 
ing the  main  hospital  building  of  the  naval  training  station  at  Great 
Lakes.  The  R.  Haas  Electric  &  Manufacturing  Company  "and  other 
parties  similarly  situated,"  for  whose  benefit  this  action  was  brought, 
were  creditors  of  the  contractor,  Noel  Constriction  Company,  having 
furnished  labor  and  material  for  which  they  had  not  been  paid. 

[1]  Plaintiff  alleged  that  more  than  six  mcaiths  had  expired  since 
the  "completion  and  final  settlement  of  the  contract,"  which  allegation 
was  denied  by  defendant,  and  upon  determination  of  this  issue  the 
decision  turns. 

The  action  was  begun  December  5,  1912.  The  building  was  "com- 
pleted" January  16,  1912.  Plaintiff  asserts  that  a  "final  settlement" 
of  the  contract  occurred  on  April  6,  1912.  On  this  date  the  acting 
chief  of  the  Bureau  of  Medicine  and  Surgery  of  the  United  States 
Navy  approved  what  the  civil  engineer  of  the  United  States  Navy 
termed  the  final  voucher.  In  this  letter  bearing  date  Mdrch  29,  1912, 
the  engineer  wrote  as  follows : 

Re  Voucher  #31.  March  29,  1912. 

Sirs:  There  is  forwarded  herewith  final  voucher,  less  the  five  per  cent 
reservation  to  be  withheld  for  a  period  of  one  year,  under  contract  M.  •&  8. 
No.  1,  for  the  construction  of  the  hospital  building  at  this  station.  This  final 
voucher  covers  all  additions  and  deductions  under  the  contract 

It  is  requested  that  this  voucher  be  signed  in  the  usual  manner,  after  the 
certificate  "Certified  correct  and  Just,  payment  not  received,"  and  then  re- 
turned to  this  office,  as  additional  slgnatuies  from  this  office  must  be  at- 
tached previous  to  transmittal  to  the  department 

To  this  letter  the  construction  company  made  reply  on  April  1,  1912, 
notifying  the  Public  Works  Office  that  the  voucher  had  been  executed 
and  returned  as  requested.    This  voucher.  No.  31,  reached  the  De- 
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partment  of  the  Navy  and  was  approved  on  April  6,  1912,  by  the  act- 
ing chief  of  the  Bureau  of  Medicine  and  Surgery. 
The  summary  of  this  final  voucher  was  as  follows : 

Extension  of  Items $233,409.49 

DeducUons   :J22.71 

«233.18&78 
Less  5  per  cent  reserratlon  to  be  withheld  until  January  16^  1913. .     IIJSSBM 

f221.527.44 
Less  amount  previously  paid 206,468.53 

Amount  due  >...*  12,058.92 

Unless  this  voucher  constitutes  a  final  settlement,  it  is  admitted  the 
action  was  prematurely  brought 

In  determining  whether  a  "final  settlement"  occurred  on  Ais  date, 
we  cannot  overlook  the  plain  purpose  of  the  Act  of  August  13,  1894, 
c.  280,  28  Stat.  278,  as  amended  by  the  Act  of  February  24,  1905,  c. 
778,  33  Stat.  811  (Comp.  St.  §  6923),  which  was  to  make  more  cer- 
tain the  payment  of  claimants  furnishing  labor  or  materials  to  the 
government  contractors.    The  title  of  the  origin^  act  reads: 

"An  act  for  tbe  protection  of  persons  famishing  materials  and  labor  for  the 
construction  of  public  works." 

And  a  part  of  the  amended  act  reads: 

"That  hereafter  any  person  •  •  •  entering  Into  a  formal  contract  with 
the  United  States  for  the  construction  of  any  public  building,  •  •  •  shall 
be  required,  l)efore  comroenciag  such  work,  to  execute  the  usual  penal  bond. 
•  •  •  with  the  additional  obligation  that  such  contractor  •  •  •  shall 
promptly  make  payments  to  aJI  persons  supplying  blm  or  than  with  lab<Hr  and 
materials  in  the  prosecution  of  the  work,"  etc. 

It  is  apparent,  therefore,  that  the  purpose  of  the  act  and  the  object 
of  the  bond  given  in  the  present  case  was  to  secure  to  the  plaintiffs 
in  error  and  others  similarly  situated  the  prompt  payment  of  their 
claims.  Illinois  Surety  Co.  v.  John  Davis  Co.,  244  U.  S.  376,  37  Sup. 
Ct.  614,  61  L.  Ed.  1206. 

Three  significant  provisions  of  the  act  herewith  numerically  num- 
bered are :  , 

(1)  "If  no  suit  should  be  brought  by  the  United  States  within  six  months 
from  the  completion  and  final  settlement  of  said  contract,  then  the  person  or 
persons  supplying  the  contractor  with  labor  •  •  •  shall  be,  and  are  here- 
by, authorized  to  bring  suit  in  the  name  of  the  United  States  •  •  •  for  his 
or  their  use  and  benetit,  against  said  contractor  and  his  sureties,  and  to  prose- 
cute the  same  to  final  judgment  and  execution." 

(2)  "Provided,  that  where  suit  is  Instituted  by  any  of  such  creditors  on  the 
bond  of  the  contractor  it  shall  not  be  commenced  until  after  the  complete  per- 
formance of  said  contract  and  final  settlement  thereof,  and  shall  be  com- 
menced within  one  year  after  the  performance  and  tinal  settlement  of  said 
contract,  and  not  later." 

(3)  "And  provided  further,  that  where  suit  Is  so  Instituted  by  a  creditor  or 
by  creditors,  only  one  action  shall  be  brought,  and  any  creditor  may  file  hla 
claim  In  such  action  and  be  made  party  thereto  within  one  year  from  the  com- 
pletion of  the  work  under  said  contract,  and  not  later." 
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Claimants'  embarrassment,  if  their  present  position  be  untenable, 
is  obvious  from  a  reading  of  provisions  (1),  (2),  and  (3).  If  no  final 
settlement  occurred  on  April  6,  1912,  but  did  occur  as  claimed  by  de- 
fendant on  December  30,  1912,  then  no  action  was  maintainable  until 
six  months  thereafter  or  until  July,  1913.  Such  an  action,  however, 
would  have  been  barred  because  of  the  second  proviso,  (3).  For  claim- 
ants must  file  their  claims  within  one  year  of  the  completion  of  the 
work  and  not  later.  If  suit  could  not  be  begun  until  June,  1913,  as  de- 
fendant contends,  and  the  work  was  completed,  as  admitted  by  the  par- 
ties, on  January  16,  1912,  it  is  apparent  that  no  claims  could  have  been 
filed  within  the  period  specified  by  the  act. 

Appreciating  the  object  of  the  act,  courts  have  given  a  construction 
to  the  term  "final  settlement"  that  is  in  harmony  with  its  purpose. 

Robinson  v.  United  States,  251  Fed.  461, C.  C.  A. ;   Illinois 

Surety  Co.  v.  Peeler,  240  U.  S.  214,  36  Sup.  Ct.  321,  60  L.  Ed.  609; 
United  States  v.  Robinson,  214  Fed.  38,  130  C.  C.  A.  432;  United 
States  V.  Illinois  Surety  Co.,  226  Fed.  653,  141  C.  C.  A.  409;  Ameri- 
can Bonding  Co.  v.  United  States,  233  Fed.  364,  147  C.  C.  A.  300. 

In  the  present  case  the  building  had  been  completed  and  the  govern- 
ment had  accepted  the  work  and  occupied  the  building  prior  to  the 
date  the  final  voucher  was  made  out.  The  voucher  was  prepared  by 
the  public  worics  officer  who  represented  the  government  in  the  con- 
struction of  the  building.  He  termed  his  statement  a  "final  voucher," 
Before  sending  it  to  the  government  he  secured  from  the  contractor 
a  certificate  of  its  correctness.  It  was  then  examined  and  approved  by 
the  acting  chief  of  the  bureau  in  charge  of  the  construction. 

Made  under  these  circumstances,  when  the  building  was  fully  com- 
pleted, accepted,  and  occupied  by  the  government,  at  a  time  when  the 
parties  were  concerned  only  in  a  final  settlement  of  the  contract,  it  is 
difficult  to  avoid  the  conclusion  that  the  date  of  the  approval  of  this 
voucher  constituted  the  date  from  which  the  six  months  period  ran. 

[2]  True,  there  was  withheld,  as  is  customary  in  most  contracts 
of  this  character,  five  per  cent,  of  the  contract  price  for  a  period  of 
one  year  from  the  date  of  the  completion  of  the  building.  Obviously 
"final  settlement,"  as  that  term  is  used  in  this  statute,  did  not  mean 
final  paymeat.  Illinois  Surety  Co.  v.  Peeler,  supra.  For  otherwise 
the  provision  in  reference  to  filing  claims  wdthin  one  year  would  nec- 
essarily defeat  the  purpose  of  the  act  in  all  instances  excepting  only 
the  creditor  who  first  began  suit. 

It  is  contended,  however,  that  subsequent  to  April  6th  the  govern- 
ment withheld  payment  of  the  balance  shown  by  voucher  31  because 
the  building  was  not  completed  within  the  time  specified  in  the  con- 
tract. There  being  no  necessary  connection  between  final  settlement 
and  final  payment,  this  fact  is  not  of  much  significance.  There  may 
be  a  final  settlement  between  the  government  and  the  contractor  so 
as  to  fix  the  rights  of  the  creditor  under  this  act  notwithstanding  the 
balance  may  be  subject  to  change. 

While  there  is  room  for  legislative  action  in  the  way  of  an  amend- 
ment to  avoid  the  defeat  of  the  purpose  of  the  act  through  inability 
to  give  effect  to  provision  (2)  heretofore  quoted  because  of  the  appl^ 
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cation  of  provision  (3)  also  quoted,  we  find  no  embarrassment  in  readi- 
ing  our  conclusion  upon  the  facts  in  this  case.  We  conclude  that  in 
cases  where  the  government  has  clearly  indicated  that  it  has  no  claim 
against  the  surety,  a  final  settlement  within  the  ourview  of  this  act 
has  taken  place.  Robinson  v.  United  States,  supra.  The  approval 
of  the  corrected  voucher  No.  31  in  our  opinion  indicates  a  determina- 
tion by  government  officers  that  the  government  was  not  a  claimant  to 
any  part  of  the  proceeds  of  the  bond. 

[3]  Defendant,  however,  fiirther  contends  that  the  approval  of 
voucher  No.  31  was  not  by  a  government  official  authorized  to  bind  the 
government  in  the  respect  last  indicated,  and  reference  is  made  to  va- 
rious provisions  of  the  contract  to  show  that  the  Secretary  of  the  Navy 
was  alone  authorized  to  make  the  final  settlement. 

Examination  of  the  contract  indicates  that  the  public  works  officer, 
the  official  who  prepared  the  voucher,  was  the  supervisor  of  con- 
struction on  the  ground ;  that  the  commandant  determined  the  amount 
of  the  pajrments  as  the  work  progressed,  payments  being  made  by 
the  Navy  Department  base4  upon  these  monthly  estimates,  10  per 
cent,  being  withheld,  excepting,  however,  that  before  final  payment 
was  made  a  release  to  the  United  States  executed  by  the  contractor 
should  be  filed  with  the  department.  We  have  been  unable  to  find  any 
paragraph  in  the  contract  which  lodged  the  exclusive  authority  to  make 
final  settlement  with  the  Secretary  of  the  Navy.  Such  references  to 
him  as  appear  are  not  inconsistent  with  the  action  of  the  chief  of  the 
bureau  in  charge  of  this  construction  work. 

Even  though  the  final  pa)rment  as  between  contractor  and  the  gov- 
ernment was  to  be  determined  by  the  Secretary  of  the  Navy,  the  "final 
settlement"  as  used  in  this  statute  might  well  be  made  by  some  other 
official  acting  for  the  goverrmient. 

Under  all  the  facts  in  this  case,  we  conclude  that  a  final  settlement 
occurred  April  6,  1912,  and  the  action  was  therefore  not  prematurely 
brought. 

The  judgment  is  reversed,  and  cause  remanded,  with  directions 
to  proceed  in  accordance  with  the  views  expressed  in  this  opinion. 


B.  I.  DU  PONT  DB  NEMOtmS  ft  OO.  ▼.  BRISOO.* 
(Circuit  Court  of  Appeals,  Fourth  Circuit    December  5,  1918.) 

No.  1656. 

1.  Masteb  and  Skbtart  9s»121(1) — Factobt  Act — Cokstbuction — Guabdiko 

Vats. 

Under  section  2  of  the  Factory  Act  of  Virginia,  that  "all  vats  •  •  • 
ghall  be  properly  guarded,"  the  place  and  manner  of  the  guarding  must 
be  such  as  will  at  least  reasonably  safeguard  employte  while  engaged  in 
their  habitual  work  and  In  their  necessary  passing  to  and  from  It 

2.  Masteb  and  Sebvant  «=>288(22) — Action  vob  Injubt  to  Sbbtaht— Oox- 

TBIBTTTOBT   NeOLIOENCE. 

Evidence  held  to  justify  submitting  to  the  jury  the  question  of  the  con- 
tributory negligence  of  an  Injured  employe  in  falling  to  remove  an  obvi- 
ous danger  at  his  place  of  work. 

^s»For  otter  eura  M«  nm»  topic  t  KEY-NUMBER  in  all  Ker-Numberad  Dlcasts  ft  Indezai 
•Certiorari  denied,  MS  D.  8.  — ,  11  Sup.  OL  »T.  «  L.  Ed.  — t 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond ;  Edmund  Waddill,  Jr.,  Judge. 

Action  at  law  by  George  C.  Brisco  against  E.  I.  Du  Pont  de  Nemours 
&  Co.    Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Charles  E.  Plummer  and  J.  Gordon  Bohannan,  both  of  Petersburg, 
Va.,  for  plaintiff  in  error. 

John  B.  Minor  and  David  H.  Leake,  both  of  Richmond,  Va.  (Rob- 
ert E.  Scott,  of  Richmond,  Va.,  on  the  brief),  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

ROSE,  IMstrict  Judge,  This  is  a  personal  injury  case.  The  de- 
fendant in  error  was  plaintiff  below,  and  plaintiff  in  error  defendant. 
They  will  be  so  styled  here.  The  plaintiff  worked  for  defendant.  He 
was  hurt  in  what  is  called  the  "saye-all"  or  "catch-all"  compartment 
of  its  gun  cotton  plant.  Every  30  minutes,  from  the  adjoining  tub 
room,  a  quantity  of  hot  water  and  steam  was  discharged  into  the  "save- 
all."  Not  infrequently,  so  much  steam  was  so  liberated  that  pl^ntiff 
had  to  get  out  more  or  less  rapidly.  On  one  of  these  occasions,  while 
trying  to  do  so,  his  foot  slipped  and  his  leg  went  down  into  a  vat 
filled  with  hot  water,  somewhat  impr^nated  with  acid.  He  was  badly 
scalded,  and  his  injuries  are  perhaps  permanent. 

The  plaintiff  says  he  was  hurt  because  defendant  did  not  give  him 
a  safe  place  in  which  to  work.  There  was  evidence  from  which  the  jury 
might  have  found  that  in  this  respect  he  was  right.  The  defendant 
sets  up  assumption  of  risk  and  contributory  negligence.  The  learn- 
ed judge>  below  withdrew  the  former  of  these  defenses  from  the  con- 
sideration of  the  jury,  because  he  thought  that  the  uncontradicted 
evidence  showed  that  the  plaintiff's  hurt  was  a  direct  consequence  of 
defendant's  failure  to  guard  the  vat,  as  is  required  by  a  penal  statute 
of  Virginia.  •  If  the  enactment  is  applicable,  the  ruling  was  right. 
Pocahontas  Consolidated  Collieries  Co.  v.  Johnston,  244  Fed.  368,  156 
C.  C,  A.  654. 

The  "save-all"  room  was  30  feet  by  80.  Of  this,  22  or  23  feet  by 
74  was  occufned  by  a  vat  or  tank,  which  was  without  any  permanent 
covering,  except  the  roof  of  the  building.  Along  one  long  and  one 
short  side  there  were  platforms — ^the  shorter  some  6  feet  wide  and 
the  larger,  although  usually  referred  to  in  the  testimony  as  the  "8-foot 
platform,"  was  according  to  the  presumably  accurate  measurements 
furnished  by  the  defendant,  7  feet  in  width.  The  vat  was  filled  to  the 
depth  of  2  or  3  feet  with  the  acid-impr^nated  water,  which  at  inter- 
vals was  discharged  into  it  from  the  tub  room,  and  in  which  cotton 
had  been  boiled.  Some  of  the  cotton  came  over  with  the  water.  The 
plaintiff  was  employed  to  fish  it  out  with  a  long-handled  wooden  rake, 
and  after  Jhe  water  had  partially  drained  out  of  it,  but  before  it  had 
become  dry,  to  place  it  into  buckets  or  pails,  carry  it  to  the  tub  room, 
and  put  it  back  into  the  tubs  for  rehoiling. 

In  constructing  the  room,  no  arrangement  was  made  for  safe* 
guarding  the  employes  from  such  accidents  as  that  which  caused  the 
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plaintifTs  injury.  Indeed,  it  does  not  appear  that  any  thought  was 
given  to  that  subject.  The  6-foot  platform  along  one  end  of  the  room 
slanted  up  from  one  comer  of  the  building,  where  it  was  3  feet  or 
more  above  the  surface  of  the  water,  to  the  other  comer,  in  which  it 
was  as  much  as  6  feet  from  that  surface.  The  other  much  longer 
platform  was,  as  already  stated,  some  7  or  8  feet  wide,  and  sloped 
slightly  downwards  towards  the  vat.  It  was  about  3  feet  above  the 
water.  The  work  of  fishing  out  the  cotton  does  not  appear  ever  to 
have  been  done  from  this  platform,  nor,  so  far  as  the  record  discloses, 
was  it  intended  to  be  used  for  that  purpose.  It  stood  perhaps  6  feet 
above  the  bottom  of  tank,  to  which  the  cotton  tended  to  settle,  so 
that  a  man  standing  on  it  would  have  had  to  use  a  rake  with  a  handle 
10  or  12  feet  long. 

Neither  of  these  platforms  was  guarded  in  any  manner.  Trans- 
versely over  the  top  of  the  tank,  at  intervals  of  %  few  feet,  were  laid 
4x6  stringers,  with  the  narrower  side  up.  From  time  to  time,  the 
workmen  employed  in  this  room  laid  planks  from  one  of  these  string- 
ers to  anoth^,  usually  putting  two  or  three  planks  side  by  side.  As 
a  rule  the  platform  thus  made  extended  across  the  center  of  the  tank 
for  nearly  its  entire  length;  but,  as  the  planks  were  not  fastened  to 
anything,  thdr  position  was  changed  from  time  to  time  by  the  plain- 
tiff, who,  for  some  months  before  the  accident,  had  been  the  only 
person  employed  in  this  room,  and  indeed  the  only  person  who  spent 
any  appreciable  time  in  it.  He  stood  on  this  temporary  platform,  call- 
ed in  the  record  the  "drainage  platform,"  or  with  one  foot  on  it,  and 
the  other  on  one  of  the  stringers,  and  with  his  rake  pulled  up  the  cot- 
ton and  deposited  it  upon  the  temporary  platform,  upon  which  he  was 
standing.  According  to  some  of  the  defendant's  witnesses,  |>laintifrs 
predecessors,  if  hot  the  plaintiff,  occasionally  stood  astraddle  over  the 
water,  with  one  foot  on  one  stringer  and  the  other  on  another.  Xo 
attempt  was  ever  made  to  think  out  or  provide  a  safer  method  of 
working.  When  plaintiff  was  driven  out  of  the  room  by  the  occasion- 
al inrush  of  steam,  he  had  at  first  to  run  across  one  of  these  4-inch 
stringers  to  the  sloping  platform,  climb  up  three  feet  to  it,  run  along 
it  to  the  6-foot  platform,  and  then  to  the  exit  which  opened  from  the 
latter.  He  himself  put  some  planks  across  two  stringers,  so  that  on 
such  occasions  he  could  step  from  one  plank  to  the  other  and  so  reach 
the  sloping  platform,  and  he  persuaded  one  of  the  carpenters  to  con- 
struct for  him  some  steps  which  enabled  him  to  get  upon  that  plat- 
form more  easily  and  quickly. 

There  is  not  a  hint  in  the  record  that  the  defendant  ever  gave  a 
moment's  thought  to  diminishing  the  risks  of  the  persons  who,  from 
time  to  time,  were  successively  employed  in  this  room.  The  fact  is 
all  the  more  remarkable  because,  as  the  defendant's  witnesses  testify, 
it  had  been  the  habit,  before  plaintiff  was  sent  to  do  the  work  in  this 
place,  to  have  it  done  by  aged  persons  or  cripples.  Doubtless  the  ex- 
planation is  to  be  sought  in  the  pressure  under  which  the  responsible 
heads  of  these  great  munition  factories  were  then  as  now  working. 
The  plant  was  in  continuous  operation,  upon  the  three-shift  system  of 
S  hours  each.    Plaintiff  was  on  duty  from  7  a.  m.  to  3  p.  m.  each  day, 
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but  as  he  could  readily  enough  get  out  in  8  hours  all  the  cotton  which 
came  into  the  vats  in  24,  ttie  "save-all"  was  unoccupied  from  3  p. 
m.  to  7  a.  m.  in  each  24-hour  period. 

As  3  o'clock  approached  on  the  day  preceding  the  accident,  plaintiff, 
as  he  testified,  found  that  the  tubs  in  which  he  regularly  should  have  put 
the  cotton  he  then  had  upon  the  drainage  platform  were  full.  It  was  not 
safe  to  allow  the  cotton  to  become  dry,  as  in  that  condition  it  might 
cause  explosion  or  fire.  He  had  accordingly  been  instructed  not  to 
leave  it  on  the  platform  when  he  quit  work.  He  testified  that,  having 
this  in  mind,  he  went  to  the  superintendent  or  foreman  and  reported 
the  difficulty  to  him.  He  says  he  was  then  told  that  such  official  would 
see  about  it.  That  there  was  any  such  conversation  is  more  or  less 
directly  denied  by  the  foreman  in  question,  but  as  the  cotton  would 
not,  in  fact,  in  16  hours  dry  sufficiently  to  be  at  all  dangerous,  nothing 
happened,  and  when  he  came  back  at  7  on  the  morning  of  the  accident 
the  cotton  was  where  he  had  left  it  the  afternoon  before.  He  testi- 
fied that  he  then  went  to  another  foreman  and  reported  the  situation, 
and  that  the  latter  told  him  that  workmen  would  be  sent  to  get  the 
cotton  off  the  drainage  platform,  and  instructed  plaintiff  ici  the  mean- 
while to  take  some  more  planks  and  construct  with  them  another  tem- 
porary platform  on  the  side  of  the  room  most  remote  from  the  sloping 
platform.  This  account  is  also  contradicted  with  greater  or  less  posi- 
tiveness.  At  all  event,  the  plaintiff  left  the  cotton  piled  up  on  one 
section  of  the  drainage  platform,  and  constructed,  ^  he  says  he  was 
told  to  do,  another  temporary  platform  in  the  location  already  men- 
tioned, and  from  it  proceeded  with  his  usual  task  of  raking  up  the 
cotton  from  the  bottom  of  the  vat. 

At  7:30  a.  m.  there  was  one  of  those  discharges  of  hot  water  and 
steam  which  made  it  necessary  for  plaintiff  to  get  out  of  the  room  as 
quickly  as  he  could,  and  hy  filling  the  air  with  mist  the  getting  out  was 
made  somewhat  more  than  usually  dangerous.  He  went  from  his 
latest  platform  to  the  drainage  platform  by  walking  or  running  along 
one  of  the  4-inch  stringers.  When  he  reached  that  platform,  his  di- 
rect course  was  obstructed  by  the  pile  of  still  wet  cotton,  and  as  he 
went  around  or  through  it,  his  foot  slipped,  his  leg  plunged  down  into 
the  water,  and  the  harm  was  done. 

[1]  The  defendant  argues  that  it  would  have  done  no  good  to 
guard  the  vat,  because  it  says  the  guards  would  have  been  around 
the  outside  of  the  tank,  and  it  was  not  there  that  the  plaintiff  fell,  and 
that  it  was  impracticable  to  guard  the  drainage,  platform  upon  which 
the  plaintiff  slipped,  or  the  stringers  which  he  habitually  traversed,  and 
upon  which  he  occasionally  worked.  Such  an  argument  misconceives 
the  whole  purpose  of  the  statute.  The  enactment  (section  2  of  the 
Virginia  Factory  Act  [Laws  1914,  c.  16]),  declared  that  "all  vats 
*  *  *  shall  be  properly  guarded,"  That  does  not  mean  necessarily 
that  the  guards  shall  be  on  the  outside  of  the  vat  They  should  be  there 
if  guards  at  that  place  are  needed  to  attain  the  purpose  of  the  Legisla- 
ture, namely,  the  protection  of  the  workmen ;  hut  the  place  and  manner 
of  the  guarding  must  be  such  as  will  at  least  reasonably  safeguard  em- 
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ployes  while  engaged  in  their  habitual  work  and  in  their  necessary  pass- 
ing to  and  from  it. 

Plaintiff  claims  that,  as  the  statute  requires  some  things  to  be  done 
"whenever  practical,"  and  omits  the  quoted  words  when  commanding 
that  vats  be  guarded,  the  purpose  of  the  lawmakers  was  to  require 
such  guarding,  no  matter  how  difficult  it  might  be. 

We  are  not  called  upon  in  this  case  to  express  any  opinion  as  to  the 
merits  of  that  contention.  Whatever  be  the  answer  which  may  ulti- 
mately be  given  to  it,  we  are  persuaded  that  no  employer,  who  re- 
quires or  knowingly  permits  employes  habitually  to  work  or  pass  where 
there  is  no  protection  against  falling  into  open  vats,  can,  upon  any 
construction  of  the  statute,  escape  from  liability,  unless  he  shows  at 
least  that  the  vat  could  not  have  been  so  constructed,  and  the  method 
of  work  could  not  have  been  so  arranged,  as  to  permit  the  furnish- 
ing of  such  safeguards. 

The  only  evidence  offered  upon  the  subject  by  the  defendant  is  that 
the  temporary  platform  and  the  stringers  actually  used  in  this  vat 
could  not  have  been  readily  guarded.  Employers  may  not  on  such 
easy  terms  grant  themselves  indulgence  for  sinning  against  a  statute 
intended  for  the  protection  of  the  lives  and  limbs  of  those  who  work 
for  them. 

[2]  The  defense  of  contributory  negligence  rests  principally  on  de- 
fendant's contention  that  plaintiff  should  have  forked  the  wet  cotton 
from  the  drainage  platform  over  to  the  sloping  platform.  Defendant 
offered  evidence  that  plaintiff  had  been  told  that  whenever  the  drain- 
age platform  was  full,  and  there  was  no  room  in  the  tubs  for  the 
cotton  on  it,  he  should  put  the  cotton  on  the  sloping  platform.  He 
denies  that  he  ever  had  such  orders.  Defendant  replies  that,  whether 
he  had  or  not,  the  sloping  platform  was  there  in  plain  view,  and  he 
must  have  seen  for  himself  how  easy  it  would  have  been  to  get  the 
dangerous  accumulation  of  wet  cotton  off  the  drainage  platform,  and 
with  that  cotton  off  the  latter  platform  would  have  been  a  safer  place 
than  it  was,  and  doubtless  the  cotton  could  have  been  so  arranged  on 
the  sloping  platform  that  it  would  not  have  increased  greatly  any  risk 
the  plaintiff  might  have  been  compelled  to  take  in  escaping  over  a 
portion  of  it,  as  he  necessarily  had  to  do  when  he  had  occasion  to 
leave  the  room  in  a  hurry. 

In  view  of  the  contradictory  testimony  as  to  the  instructions  he 
had  received,  and  the  statement  of  the  foreman,  made,  as  plaintiff 
testifies,  less  than  half  an  hour  before  the  accident,  that  workmen 
would  be  sent  to  remove  the  cotton  from  the  drainage  platform,  the 
question  of  contributory  negligence  was  properly  left  to  the  jury  un- 
der instructions  which  sufficiently  stated  the  applicable  law. 

The  defendant  may  not  complain  of  the  rejection  of  some  of  its 
offered  prayers  on  this  subject.  They  were  either  covered  by  what 
the  court  did  say,  or  were  properly  refused  because  they  attempted  to 
segregate  and  recite  some,  but  not  all,  the  material  facts  in  evidence. 

No  error  appearing,  the  judgment  below  is  affirmed. 
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BEHNSTEIN  T.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Bynirtb  Circuit    December  0^  1918,) 

No.  16S2. 

GBiMnTAi.  liA^w  «=3l003 — Sentence— Fixing  Date  or  Execution  of  Sentenck 
Afteb  Date  Obioinali.t  Fixed. 

The  time  when  a  sentence  of  Imprlscmment  shall  commence,  altbongb 
i^)ecl&ed  in  the  same  entry,  is  properly  no  part  of  the  sentence,  and  may 
be  changed  by  the  court  at  a  subsequent  term.  If  for  any  reason  execution 
of  the  sentence  has  been  delayed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
IMstrict  of  Virginia,  at  Richmond ;  Edmund  Waddill,  Jr.,  Judge. 

Criminal  prosecution  by  the  United  States  against  Samuel  Bern- 
stein. On  appeal  by  defendant  from  orders  denying  writ  of  habeas 
corpus  and  petition  for  release  from  sentence.    Affirmed. 

Robert  H.  Talley,  of  Richmond,  Va.,  for  appellant. 

Hiram  M.  Smith,  Asst.  U.  S.  Atty.,  of  Richmond,  Va.  (Richard  H. 
Mann,  U.  S.  Atty.,  of  Petersburg,  Va.,  on  the  brief),  for  the  United 
States. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  McDOWELL, 
District  Judge. 

KNAPP,  Circuit  Judge.  On  April  11,  1916,  the  appellant,  Bern- 
stein, convicted  in  the  court  below  of  violating  certain  provisions  of 
Bankruptcy  Act  of  July  1,  1898,  c.  541,  30  Stat.  544,  was  sentenced  to 
pay  a  fine  of  $1,000,  and  to  be  imprisoned  "in  the  penitentiary  at 
Atlanta,  in  the  state  of  Georgia,  for  the  period  of  18  months  from 
this  date."  He  sued  out  a  writ  of  error,  and  was  released  on  bail 
pending  review  by  this  court,  which  affirmed  the  judgment  in  the  fol- 
lowing December.  238  Fed.  923,  151  C.  C.  A.  657.  In  the  meantime, 
and  presumably  upon  conviction  of  some  other  offense,  he  was  sent 
by  the  United  States  District  Court  for  the  Eastern  District  of  Mis- 
souri to  a  prison  or  jail  in  that  state  for  a  term  which  did  not  ex- 
pire until  nearly  2  years  after  the  date  when  he  was  sentenced  to  At- 
lanta for  18  months.  Upon  his  discharge  from  confinement  in  Mis- 
souri, he  was  taken  into  custody  by  the  marshal  for  the  Eastern  Dis- 
trict of  Virginia  under  the  prior  sentence.  He  at  once  demanded  to 
be  released  on  the  ground  that  the  time  specified  in  that  sentence  had 
long  before  expired,  and  he  could  not  be  further  detained  or  impris- 
oned thereunder.  At  the  same  time  he  presented  to  the  court  below  his 
petition  for  a  writ  of  habeas  corpus  ad  subjiciendum,  in  which  he  sets 
forth  his  contention  as  follows : 

"Your  petitioner  contends  and  insists  that  such  Judgment  and  sentence  la 
now  Inoperative  and  void  because  the  time  therein  specified,  to  wit,  18 
montlis  from  the  date  thereof,  has  now  expired,  petitioner,  after  such  sen- 
tence and  until  lately,  having  been  confined  In  prison  under  sentence  of 
another  federal  court,  to  wit,  the  United  States  District  Court  for  the  Eastern 
District  of  Missouri,  at  St  Louis,  the  confinement  being  in  the  Missouri  jail 
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at  St.  Charles,  and  he  cannot,  tber^ore^  be  held  for  farther  ocmfinement  or 
imprisonment  tberennder,  the  time  oi  the  lniprl8(»ment  pronoonced  b7  such 
sentence  having  actually  run  out  and  expired  on  the  11th  day  of  October,  1917. 
and  there  being  no  further  imprisonment  ordered  or  oet  f<»th  in  Mdd  Judgmeat 
and  sentence,  and  the  court  being  without  authority  or  power  to  resentence 
petitioner,  the  term  at  which  be  was  ooavicted  and  sentoiced  having  long 
since  ocpired." 

The  court  below  refused  the  writ  prayed  for,  and  thereupon  "resen- 
tenced" Bernstein  to  pay  a  fine  of  $1,000  and  to  be  imprisoned  "in 
the  penitentiary  at  Atlanta  for  the  period  of  18  months."  He  ap- 
peals from  the  refusal  to  grant  the  writ,  and  from  the  resentence. 

The  question  raised  by  appellant  is  not  new  and  has  been  frequently 
answered.  It  may  be  assumed,  as  he  contends,  that  a  court  is  without 
power,  in  the  absence  of  statutory  authority,  to  alter  or  amend  a  final 
judgment  in  either  a  civil  or  criminal  case  after  the  expiration  of  the 
term  at  which  the  judgment  was  rendered,  unless  during  that  term 
there  was  some  reservation  of  subsequent  control  But  it  has  been 
repeatedly  held  that  the  naming  of  a  date  when  the  sentence  shall  be 
executed,  or  the  period  of  imprisonment  b^n,  is  not  a  part  of  the  sen- 
tence proper,  and  therefore  such  date  may  be  changed  after  the  term 
expires.  In  a  legal  sense,  the  sentence  is  the  punishment  fixed  for  the 
offense  of  which  the  accused  has  been  convicted,  and  any  order  re- 
specting the  time  of  its  infliction  is  but  the  award  of  execution  or  a 
direction  to  the  clerk  for  framing  the  mittimus.  Such  an  order  or  di- 
rection is  said  to  be,  not  a  judicial,  but  merely  a  ministerial,  act,  to 
which  the  rule  invoked  by  appellant  does  not  apply.  In  12  Cyc  784, 
the  distinction  is  thus  stated : 

"After  the  term  Is  passed  at  which  the  original  sentence  was  Imposed,  the 
court  has  as  a  general  rule  no  power  to  modify,  amend,  or  revise  it  partien- 
larly  If  the  new  punishment  Is  in  excess  of  the  original  sentence.  Changes  in 
the  sentence,  however,  which  do  not  alter  the  punishment,  but  only  diange  the 
time  and  place  of  its  infllctlcMi,  may  be  made  at  a  subsequent  term." 

In  16  Corpus  Juris,  1304,  it  is  said: 

"As  a  general  rule,  the  time  for  Imprisonment  to  commence  or  to  be  in- 
flicted Is  no  part  of  the  Judgment  or  sentence  proper,  and  according  to  the 
weight  of  authority,  In  the  absence  of  a  statute  requiring  it,  the  time  when 
the  Imprisonment  is  to  begin  or  end  need  not  be  specified  in  the  sentence;  it 
being  sufficient  to  state  merely  its  duration." 

The  Supreme  Court  says,  in  Holden  v.  Minnesota,  137  U.  S.  483, 
495,  11  Sup.  Ct.  143,  148  (34  L.  Ed.  734): 

"The  order  designating  the  day  of  execution  Is,  strictly  ^leaking,  no  part  of 
the  Judgment,  unless  made  so  by  statute." 

And  again,  in  Schwab  v.  Berggren,  143  U.  S.  442,  451,  12  Sup.  CL 
525,  528(36L.  Ed.  218): 

"Besides,  It  is  well  settled  that  the  time  and  place  of  executioa  are  not 
strictly  part  of  the  Judgment  or  sentence,  unless  made  so  by  statute." 

True,  these  were  capital  cases,  as  was  Nicholas  v.  Commonwealth, 
91  Va.  813,  22  S.  E.  507,  where  the  death  penalty  was  fixed  by  stat- 
ute, and  the  court  had  no  discretion.    But  as  respects  the  power  of  a 
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court,  after  the  expiration  of  the  term  at  which  sentence  was  imposed, 
to  change  the  date  of  its  execution,  or  the  date  when  its  execution 
shall  be  commenced,  we  perceive  no  difference  in  principle  between 
the  case  where  a  specific  penalty  is  fixed  by  statute,  and  the  case  where 
limits  are  named  within  which  the  court  may  exercise  its  discretion ; 
and  for  the  reason  that  when  sentence  has  once  been  pronounced  in 
the  latter  case  it  becomes  the  same  in  legal  effect  as  though  that  sen- 
tence had  been  prescribed  by  statute  and  no  other  could  be  imposed. 
As  was  said  in  Hollon  v.  Hopkins,  21  Kan.  638 : 

"The  time  fixed  for  executing  a  sentence,  or  for  the  commencement  of  Its 
execution,  Is  not  one  of  Its  essential  elements,  and  strictly  speaking  Is  not  a 
part  of  the  sentence  at  all.  •  •  •  The  essential  portion  of  a  sentence  Is 
the  punishment.  Including  the  kind  of  punishment  and  the  amount  thereof, 
without  reference  to  the  time  when  It  Is  to  be  Inflicted." 

Directly  in  point,  for  the  facts  are  strikingly  similar,  is  State  v. 
Cockerham,  decided  in  1842,  24  N.  C.  204,  in  which  the  Supreme  Court 
of  North  Carolina  said: 

"The  time  at  which  a  sentence  shall  be  carried  into  execution  forms  no  part 
of  the  judgment  of  the  court.  The  judgment  is  the  penalty  of  the  law,  its 
declared  by  the  court,  while  the  direction,  with  respect  to  the  time  of  carrying 
it  into  ^ect,  is  in  the  nature  of  an  award  of  execution.  In  this  case  the 
judgment  was  that  the  defendant  be  imprisoned  2  calendar  months,  and  the 
words,  which  follow  in  the  record,  'from  and  after  the  1st  of  November  next,' 
direct  the  time  of  executing  tlie  judgment.  The  entry,  indeed,  would  have 
been  more  formal,  had  the  judgment  and  the  mandate  for  carrying  it  into 
effect  been  s^arate  and  distinct.  But,  however  informal,  it  can  be  under- 
stood, in  conformity  to  the  law,  as  consisting  of  distinct  parts,  and  theo-eforo 
ought  to  be  so  understood.  Upon  the  defendant  appearing  In  court  and  his 
identity  not  being  denied,  and  it  being  admitted  that  the  sentence  of  the 
court  had  not  been  executed,  it  was  proper  to  make  the  necessary  order  for 
carrying  the  sentence  into  execution." 

It  follows  from  these  decisions,  with  which  we  are  in  accord,  that 
the  court  below  had  full  power  to  make  the  order  of  April  8,  1918, 
which  requires  appellant  to  serve  the  sentence  imposed  upon  him  2 
years  before.  Although  the  order  so  recites,  we  think  it  inaccurate  to 
say  that  he  was  "resentenced,"  since  the  court  made  no  change  in  the 
original  sentence,  but  merely  changed  the  previous  direction  as  to  the 
time  when  imprisonment  should  b^n.  When  the  order  is  so  consid- 
ered, as  properly  it  should  be,  the  other  contentions  of  appellant  are 
made  to  disappear. 

Affirmed. 
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JONBS  6t  al  T.  OENEBAL  FIREPBOOnNG  OO. 

(Olrcnilf  Court  of  Appeals,  Sixth  Glrcait    Febniaiy  13,  1919.) 

No.  S061. 

Patents  ^=>166 — CoKSTStrcnoN  or  Clones — Iupostiho  Bleuxnts  Not  Spcci- 

FIED. 

Tbe  mle  that  an  element  expressly  apedfled  In  one  dalm  of  a  patent 
should  not  be  read  Into  anoth»-  In  which  It  Is  not  specified  is  intended 
to  apply  only  where  snch  element  alone  differentiates  tbe  two  claims. 

On  motion  for  rdiearing  and  to  reopen-    Denied. 

For  original  opinion,  see  254  Fed.  97,  —  C.  C.  A.  — . 

Before  KNAPPEN  and  -DENISON,  Circuit  Judges,  and  SES- 
SIONS, District  Judge. 

PER  CURIAM.  An  application  for  rehearing  demonstrates  inac- 
curacy in  the  opinion  filed,  and  necessitates  further  discussion. 

It  was  the  theory  of  the  opinion  that  the  diagonally  edged  support 
is  the  essence  of  me  invention,  and  that  the  language  of  the  claims 
which  we  sustained  justifies,  and  the  whole  case  requires,  the  conclu- 
sion that  such  support  should  be  implied  as  an  element  in  these  claims. 
It  is  now  pointed  out  that  this  diagonal  support  is  expressly  specified  in 
certain  other  claims  not  in  suit,  and  hence  that  it  should  not  be  read 
into  claims  where  it  is  not  named.  The  rule  invoked  does  not  go  to 
the  extent  which  requires  its  application  here.  We  suppose  the  reason 
of  the  rule  is  that  each  claim  is  supposed  to  have  a  distinguishing  char- 
acteristic, and  that  no  construction  should  be  unnecessarily  adopted 
which  would  cause  two  claims  to  be  identical.  Prom  this  reason,  it 
follows  that  the  prohibition  is  directed,  not  broadly  against  importing 
into  one  claim  a  specific  limitation  expressed  in  another,  but,  when 
stated  with  precision,  is  aimed  against  importing  a  limitation  of  that 
character  when,  by  it  alone,  the  two  claims  come  to  be  different.  If  we 
apply  the  rule  thus  stated  to  the  present  case,  and,  for  example,  to 
claim  3,  and  compare  it  with  claim  2,  which  bears  the  closest  resem- 
blance to  claim  3,  we  must  concede  that  claim  2  expressly  calls  for  the 
diagonal  support  by  saying  "the  edge  of  the  support  being  arranged  at 
an  angle  to  the  direction  of  the  feed,"  while  claim  3  includes  it  only 
by  the  implication  arising  from  the  call  for  feeding  the  sheet  length- 
wise and  expanding  the  sheet  by  drawing  it  away  from  the  plane  of 
the  support,  thus  employing  the  support  with  the  diagonal  edge;  but 
we  further  observe  that  claim  2  calls  for  "means  for  continuously 
drawing  the  sheet  over  the  edge  of  the  support,"  while  claim  3  calls 
for  "means  for  drawing  it  away  from  the  plane  of  the  support,"  and 
that  claim  3  specifies,  while  claim  2  does  not,  "means  for  continuously 
feeding  the  sheet  lengthwise."  These  distinctions  may  not  be  very 
substantial ;  but  the  draftsman  intended  them  to  have  distinguishing 
eflFect,  and  we  are  not  inclined  to  overlook  them  for  the  sake  of  com- 
pelling what  we  think  a  substantially  wrong  result.     With  respect  to 
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this  particular  question,  there  is  even  less  objection  to  importing  this 
same  element — ^the  diagonal  edge — ^into- claim  9.  There  is  no  other 
claim  closely  similar  to  9  which  contains  the  limitation  in  express  form. 

In  this  connection,  two  models  have  been  sutmiitted  with  the  rehear- 
ing ^plication  which  are  designed  to  show  that  a  structure  can  be 
made  fully  responding  to  claim  3  and  yet  havjng  no  diagonal  edge  supn 
port.  As  to  that  model  which  illustrates  the  progressive  operation,  it  is 
to  be  observed,  first,  that  for  the  missing  diagonal  suj^Jort  it  provides 
an  approximate  substitute  in  the  form  of  two  points  of  support  diag- 
onally disposed ;  and,  second,  that  the  claim  by  its  terms  fairly  con- 
templates expansion  as  the  sheet  is  drawn  off  flie  support;  while  in 
the  model  the  sheet  "passes  off  the  same"  (the  support)  mostly  unex- 
panded.  We  are  not  satisfied  that  there  was  error  in  our  construction 
of  the  claim  in  this  respect. 

The  opinion  stated  that  claim  9  ^  was  not  rejected  on  reference  to 
Pitkin ;  and  hence  we  gave  no  consideration  to  the  alleged  limiting  ef- 
fect of  such  rejection.  This  statement  was  not  accurate.  Claim  9 
was  not  rejected  on  reference  to  Pitkin  at  the  same  time  that  several 
other  claims  Were,  nor  was  claim  9  amended  to  distinguish  from  Pit- 
kin by  inserting  the  "drawing"  feature ;  but  at  a  later  time,  and  when 
claim  9  had  taken  the  same  form  as  when  issued,  excepting  that  it 
did  not  contain  the  word  "marginal,"  it  was  so  rejected,  and  the  word 
"marginal"  was  then  inserted  to  avoid  the  reference.  It  follows  that 
the  phrase  "holding  a  longitudinal  marginal  portion  of  the  unexpanded 
sheet  in  a  fixed  plane"  must  be  deemed  to  have  been  adopted  by  Curtis 
in  the  sense  necessary  to  distinguish  his  device  from  Pitkin,  and  if, 
when  used  in  this  sense,  it  will  also  distinguish  the  patented  machines 
from  the  defendant's,  the  claim  cannot  be  so  construed  as  to  cover  the 
defendant's  device.  Pitkin  held  an  entire  sheet  upon  the  plane  sur- 
face, except  as  the  edges  were  forced  away;  he,  therefore,  by  inclu- 
sion, held  a  "longitudinal  portion"  of  the  sheet.  Curtis  gripped  and 
held  both  longitudinal  edges  of  his  sheet  and  began  his  expansion  at  the 
center.  However,  claim  9  we  think  clearly  intended  to  refer  to  and 
cover  the  treatment  of  one-half  of  the  Curtis  sheet.  It  was  foreseen 
that,  without  departing  from  the  basic  principle,  one  margin  only 
might  be  held  and  the  other  margin  proceed  into  expansion.  Other 
claims  refer  specifically  to  the  holding  of  both  margins,  and  we  do 
not  doubt  that  claim  9  was  intended  to  describe  the  handling  of  one- 
half  of  the  sheet  shown  by  the  drawings,  without  including  the  simul- 
taneous, similar  handling  of  the  other  half.  Hence,  it  is  apparent  that 
in  the  Curtis  device,  as  in  the  defendant's,  one  entire  longitudinal  mar- 
gin of  the  sheet  is  firmly  held  while  expansion  progresses  upon  the 
other  side ;  while,  in  the  Pitkin  machine,  the  whole  central  part  is  held 
while  both  sides  are  expanded.  It  is  true  enough  that  if  we  draw  an 
ima^ary  line  through  the  center  of  the  Pitkin  sheet  and  consider  it  as 

1  Clatm  9:  "The  machine  for  expanded  previously  sUtted  sheet  metal  where- 
in are  combined  means  for  feeding  the  sheet  longitudinally  and  continuously, 
with  means  for  holding  a  longitudinal  mar^nal  portion  of  the  unexpanded 
sheet  in  a  fixed  plane  and  means  for  deflecting  the  adjacent  longitudinal  por- 
tion of  the  sheet  from  said  plane  and  simultaneously  expanding  it." 
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two  units,  as  we  do  in  the  Curtis  sheet,  we  will  find  that  Pitkin  holds 
one  longitudinal  margin  of  each  half  sheet ;  but,  to  do  this,  we  must 
put  a  construction  upon  Pitkin  not  recognized  either  by  Curtis  or  by 
the  Patent  Office ;  because,  if  they  had  viewed  Pitkin  in  that  light  and 
if  they  also  intended — as  we  think  they  certainly  did — ^that  claim  9 
should  reier  to  one-half  of  the  Curtis  sheet,  the  force  of  Pitkin  as  a 
reference  would  not  have  been  avoided  by  the  amendment  inserting  the 
limitation  to  "marginal."  Here,  again,  we  are  not  inclined  to  give  an 
overstrict  application  to  rather  teSmical  reasoning  when  the  effect  is 
to  reach  an  unsatisfactory  result 

The  opinion  said  that  claim  5  should  also  be  construed  to  include 
the  limitation  to  the  diagonal  support.  This  seems  to  have  been  an  in- 
advertent reading  of  claim  6  instead  of  claim  5.  Claim  6  contains  this 
express  limitation;  claim  5  is  the  same,  verbatim,  excepting  the  limi- 
tation. It,  therefore,  most  certainly  cannot  be  read  into  claim  5 ;  and 
claim  5  must  be  classed  with  1,  8,  and  10,  and  be  considered  invalid. 
Claim  6  was  at  first  sued  upon,  but  later  plaintiff  omitted  it  from  the 
list  of  those  upon  which  he  intended  to  depend.  This  was  done  be- 
cause he  adopted  a  theory  of  the  respective  meanings  of  5  and  6  which 
we  have  not  been  able  to  approve,  and  which  seems  to  have  been  noth- 
ing more  than  that  hypothesis  which  is  not  an  election.*  We  do  not 
now  see  that  it  is  important,  in  any  practical  way,  whether  claim  6  is 
added  to  3  and  9  to  serve  as  the  basis  of  the  decree.  If  plaintiff  thinks 
it  is,  application  may  be  made  to  the  court  below  to  shape  the  decree 
So  as  to  include  claim  6,  and  the  court  below  will  grant  or  refuse  the 
application,  or  grant  it  upon  terms  as  to  a  further  opportunity  for  de- 
fendant to  be  heard  thereon — all  as  to  that  court  may  seem  proper. 

There  is  no  occasion  to  open  the  case  at  this  stage  for  further  proof 
regarding  defendant's  new  machine.  Whether  that  infringes  may  be 
considered  in  the  court  below  in  any  way  in  which  such  questions  are 
commonly  presented. 

Upon  what  may  be  considered  the  main,  meritorious  question,  re- 
argued and  presented  most  exhaustively,  we  are  not  c(Mivinced  that 
we  reached  the  wrong  conclusion.  We  think  the  substance  of  Curtis' 
invention  lay  in  the  diagonal  supporting  edge  over  which  the  longi- 
tudinally moving  slitted  sheet  was  deflected  and  expanded  at  an  angle 
to  the  plane  of  the  sheet,  and  that  defendant's  device  is  rightly  thus 
described.  We  also  adhere  to  the  view  that  the  sheet  is  "drawn"  over 
the  edge  in  the  fair  sense  which  the  whole  record  requires  should  be 
given  to  that  word  in  the  patent. 

The  apphcation  for  rehearing  and  the  motion  to  reopen  are  denied. 

*  Mr.  Justice  Holmes  In  Northern  Oo.  ▼.  Grandvlew  Ook.  208  U.  B.  106,  108, 
27  Sup.  Ct  2T,  61  I*  Ed.  109. 
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THOMPSON  ▼.  NICHOLS. 

(Digtxlct  Court,  D.  Maine.     January  27,  1919.) 

No.  786, 

L  CotTBTS  «=>281 — Fbdebai.  Coubt — District  Coubt — Jubisdictidk. 

Under  Judicial  Code,  §  24  (Comp.  St.  g  991),  declaring  that  the  District 
Court  shall  have  jurisdiction  of  all  suits  of  a  dvll  nature,  at  common  law 
or  In  equity,  where  the  matter  In  controversy  exceeds  $3,000,  and  Is  be- 
tween citizens  of  different  states,  the  District  Court  Is  without  Jurisdic- 
tion of  purely  probate  matters,  and  such  court  has  no  jurisdiction  to 
establish  or  annul  a  will  In  any  district  where  the  state  In  which  the  dis- 
trict Is  located  has  Intrusted  jurisdiction  of  probate  matters  to  a  probate 
court  and  has  not  given  such  jurisdiction  to  oonrts  of  equity. 
2.  Coubts  <8=>200 — Mains — Pbobate  Cocttb. 

Under  Eev.  St  Me.  1916,  c.  67,  i§  2,  9,  chapter  73,  Si  10,  11,  and  diapter 
82,  §  6,  and  in  view  of  history  of  probate  matters,  the  equity  courts  for 
Maine  are  without  jurisdiction  of  the  purely  probate  matters  of  approv- 
ing or  annulling  a  wlIL 
8.  Cotjbts  «=»281 — Pkdekai,  Coiners — JtmisDicTioN — "Sxtit." 

A  proceeding  In  a  probate  court  to  probate  or  annul  a  will  Is  not  a 
"suit,"  within  Judicial  Code,  §  24  (Comp.  St.  g  991),  giving  the  District 
Courts  original  jurisdiction  of  all  suits  of  a  dvU  nature  at  common  law 
or  In  equity,  etc. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Suit] 
4.  Cotjbts  9=9255 — Fedebal  Codkts — Distbict  Coubt. 

If  a  federal  District  Court  has  jurisdiction  over  a  proceeding  to  annul 
a  will,  admitted  to  probate  In  the  probate  court  of  a  state,  such  juris- 
diction -must  have  been  conferred  by  statute. 
6.  Courts  €=»281 — Jurisdiction — ^Pbobate — ANNUuncNT. 

Where  an  heir  at  law,  who  would  be  entitled  to  share  In  the  estate  of  a 
decedent,  were  there  no  will,  sought  to  enjoin  the  executor  from  carrying 
out  the  terms  of  the  will  that  had  been  probated,  and  to  have  the  execu- 
tor declared  an  administrator  de  son  tort,  on  the  ground  that  the  decision 
of  the  probate  court  denied  due  process  of  law,  the  heir,  regardless  oi 
whatever  language  he  may  use  In  stating  his  attack,  is  seeking  a  nullifl- 
catlon  of  a  decree  of  the  probate  court,  and  a  federal  court  although  there 
be  requisite  diversity  of  citizenship  and  jurisdictional  amount  has  no 
jurisdiction  over  the  proceeding. 
6.  Constitutionai.  Law  e=>306 — Due  Pbocess  or  IjAw — Denial. 

Where  a  will  was  duly  admitted  to  probate  by  the  state  probate  court, 
and  the  proceedings  were  conducted  according  to  the  rules  and  principles 
established  by  law  for  the  protection  and  enforcement  of  the  rights  of 
those  interested  In  the  estate^  held,  that  an  heir  at  law  was  not  denied 
due  process  of  law. 

In  Equity.  Bill  by  Fred  S.  Thompson  against  Alexander  H.  Nichols. 
On  defendant's  motion  to  dismiss.  Bill  dismissed,  and  plaintiff's  mo- 
tion to  strike  from  the  records  defendant's  pending  motion  overruled. 

Arthur  S.  Littlefield,  of  Rockland,  Me.,  A.  E.  Hanson,  of  Maiden, 
Mass.,  and  Eugene  C.  Upton,  of  Boston,  Mass.,  for  complainant. 

Wm.  P.  WWtehouse,  of  Augusta,  Me.,  Robert  T.  Whitehouse,  of 
Portland,  Me.,  and  Robert  F.  Dunton,  of  Belfast,  Me.,  for  defendant. 

HALE,  District  Judge.    This  case  is  now  before  the  court  on  de 
fendant's  motion  to  dismiss  plaintiff's  bill  of  complaint  for  want  of 

^ssFor  other  caim  soe  uaa«  topic  t  KEY-NUMBBR  in  kll  Key-Numbared  Digests  *  Indexes 
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jurisdiction.  By  the  bill,  the  plaintiff,  a  citizen  of  Illinois,  proceeds 
against  the  defendant,  a  citizen  of  Maine,  and  invokes  the  jurisdictiai 
of  the  court,  on  the  ground  of  such  diversity  of  citizenship.  The  bill 
alleges  that  the  petitioner  has  been  deprived  of  his  distributive  share 
as  heir  at  law  of  the  intestate  estate  of  his  aunt,  Henrietta  T.  Nickels, 
late  of  Searsport,  in  this  district,  namely,  of  a  part  of  that  estate  ex- 
ceeding in  value  $3,000,  and  that  he  has  been  so  deprived  by  reason 
of  a  violation  of  the  right  to  due  process  of  law,  secured  to  him  by 
the  Constitution  of  the  United  States,  and  by  the  Fifth  and  Fourteenth 
Amendments  thereto;  by  the  failure  of  evidence,  that  a  certain  in- 
strument, alleged  to  be  a  copy  of  her  will  and  executed  by  her  in 
1911,  continu^  unrevoked  as  her  will  till  death,  notwithstanding  the 
nonproduction  of  the  ori^^nal,  and  the  consequent  legal  presumption 
of  destruction;  also  by  the  failure  of  any  evidence  that  she  had  de- 
stroyed the  instrument  in  the  belief  that  she  had  executed  a  later  l^al 
will,  and  in  that,  if  there  were  such  evidence,  it  would  not  be  com- 
petent upon  which  to  base  a  decree,  there  being  no  statutory  authority 
for  such  procedure  in  Maine. 

After  the  allegation  of  the  diversity  of  citizenship,  the  plaintiff  al- 
leges that  he  is  a  nephew  and  heir  at  law  of  the  intestate,  who  died 
in  February,  1914,  leaving  the  petitioner  as  one  of  the  heirs  at  law, 
and  entitled  to  one-sixth  of  the  estate,  which  one-sixth  amounts  to 
more  than  $3,000 ;  that  the  defendant  is  administering  the  estate  imder 
a  decree  of  the  probate  court  of  Waldo  county.  Me.,  purporting  to 
admit  to  probate  an  alleged  will  of  the  intestate,  which  was  allowed 
in  May,  1914,  by  the  probate  court  of  Waldo  county,  as  the  last  will 
of  Henrietta  T.  Nickels,  without  proof  of  the  necessary  jurisdictional 
facts,  without  process  of  law  which  would  justify  the  decree,  and  with- 
out giving  the  plaintiff  due  process  of  law,  as  provided  by  the  Con- 
stitution of  the  United  States.  The  bill  alleges  that  this  decision  of 
the  probate  court  was  sustained  on  petition  brought  in  the  probate 
court  of  Waldo  county  and  appealed  to  the  supreme  court  of  probate 
and  to  the  law  court  of  Maine,  and  a  third  time  sustained  upon  a  sec- 
ond petition  to  annul,  filed  in  the  probate  court  of  Waldo  county,  by 
a  decree  in  that  court  dismissing  the  petition,  the  last  decree  being  un- 
appealed  from. 

The  bill  alleges  that  the  original  decree  of  the  probate  court  of 
Waldo  county,  dated  May  12,  1914,  was  made  without  due  process 
of  law,  in  that  the  decree  was  based  upon  the  doctrine  that,  where 
a  prior  will  is  destroyed  by  the  testator  in  the  bdief  that  he  has  legally 
made  a  later  will,  the  revocation  of  the  prior  will  by  destruction  is 
dependent  upon,  and  related  to,  the  valid  execution  of  the  later  will, 
and,  if  no  later  will  was  in  fact  executed,  then  there  is  no  revocation, 
and  the  former  will  may  he  admitted  to  probate  by  copy;  that  this 
doctrine  is  called  the  doctrine  of  dependent  relative  revocation,  and 
that  such  doctrine  has  no  recognition  in  the  Law  of  Maine ;  and,  even 
if  it  were  so  recognized  by  the  law  of  Maine,  there  is  no  evidence  that 
the  instrument  of  November  9,  1911,  the  execution  of  which  was  ap- 
proved by  copy  in  the  probate  court,  continued  in  the  mind  of  the  said 
Henrietta  T.  Nickels,  unrevoked,  as  her  will  till  death,  or  that  she  had 
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destroyed  the  instrument  in  the  belief  that  she  had  theretofore  exe- 
cuted a  legal  will. 

Among  the  prayers  of  the  bill  are :  That  this  court  will  decree  that 
the  employment  of  the  doctrine  of  dependent  relative  revocation  in 
the  courts  of  probate  of  Maine  is  beyond  the  statutory  powers  of  the 
probate  courts  of  Maine,  and  without  due  process  of  law ;  that  the 
defendant  has  no  legal  right  to  the  custody  of  the  estate  of  Henrietta 
T.  Nickels  under  a  decree  obtained  without  due  process  of  law ;  that, 
tmder  color  of  decree  made  without  due  process  of  law,  the  defend- 
ant has  no  right  to  withhold  from  the  plaintiff  his  one-sixth  of  the 
property  to  which  he  is  entitled  as  an  heir  at  law ;  that  the  defendant, 
its  servants  and  agents,  be  enjoined  from  enforcing  or  carrying  out 
the  decree  of  the  probate  court  of  Maine  of  May  12,  1914,  said  de- 
cree being  made  without  due  process  of  law ;  that  the  defendant  be 
adjudged  to  be  administrator  de  son  tort;  that  the  amount  of  the 
plaintiffs  distributive  share  in  the  estate  shall  be  established  as  a  debt 
upon  the  estate,  or  a  trust  impressed  upon  it  for  the  plaintiff's  bene- 
fit; that  the  plaintiff  be  adjudged  to  be  entitled  to  one-sixth  of  the 
estate  after  payment  of  debts  and  expense  of  administration;  that, 
under  an  order  of  the  court  for  the  sale  of  assets  of  the  estate,  the 
administrator  shall  be  obliged  to  sell  listed  stock  first,  and  retain  the . 
Maine  Belting  Company  stock  and  the  unlisted  stock  for  distribution 
in  kind,  or  that  the  defendant  shall  be  ordered  by  this  court  to  go  into 
the  probate  cburt  of  Maine  and  ask  that  court  to  declare  the  pro- 
bated document  of  1911,  by  alleged  copy,  to  be  null  and  void  and 
revoked ;  and  that  the  defendant  be  ordered  to  ask  for  a  further  ap- 
pointment as  administrator  of  the  estate,  by  a  decree  made  under  due 
process  of  law. 

The  plaintiff's  contention  is  that  by  this  bill  he  is  not  seeking  to 
vacate  a  decree  of  the  probate  court  or  of  any  state  court,  but  that  he 
is  seeking  to  restrain  the  action  of  a  void  decree,  made  without  due 
process  of  law ;  that  the  court  has  jurisdiction  under  its  general  equity 
powers,  the  controversy  being  inter  partes,  between  citizens  of  differ- 
ent states;  that  the  bill  shows  the  unlawful  taking  of  plaintiff's  prop- 
erty without  due  process  of  law ;  that  the  authority  of  the  state  can- 
not be  allowed  to  restrict  the  federal  court  of  its  authority  conferred 
by  the  Constitution  of  the  United  States ;  and  that  the  plaintiff  should 
be  allowed  the  decree  of  this  court  to  protect  his  property,  even  though, 
in  the  protection  of  such  property,  a  decree  of  the  probate  court  is 
disregarded  or  set  aside. 

The  defendant's  motion  to  dismiss  states  ten  different  grounds  of 
dismissal.    The  first  ground  of  dismissal  is  that : 

"The  plalndfTs  bill  seeks  to  nullify  and  prevent  the  enforcement  of  a  ae- 
cree.of  the  probate  court  admitting  a  will  to  probate,  and  to  Interfere  ^Wth  the 
custody  and  administration  of  the  estate  of  a  decedent  thereunder,  which  are 
purely  matters  of  probate.  Intrusted  by  the  state,  from  which  the  authority 
to  make  and  prove  wills  Is  derived,  exclusively  to  the  Jurisdiction  of  the  pro- 
bate court,  and  as  snch  are  not  within  the  Jurisdiction  of  a  court  of  the 
United  States." 

[1]  If  this  court  has  jurisdiction  oyer  the  matters  stated  in  the 
hill,  it  obtains  such  jurisdiction  from  section  24  of  the  Judicial  Code 
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(Act  March  3,  1911,  c  231,  36  Stat.  1091  [Comp.  St  §  991]),  the 
material  and  applicable  part  of  which  section  is : 

"Tbe  District  Courts  shall  have  original  Jurisdiction  as  follows:  Blrst  Of 
all  suits  of  a  civil  nature,  at  common  law  or  In  equity,  •  •  •  wlrnc  tlie 
matter  In  controversy  exceeds,  ezdnslTe  of  Interest  and  costs,  tbe  sum 
*    *    *    of  $3,000,  and    •    •    •    Is  between  citizens  of  dUTerent  states." 

Is  the  matter  before  us  a  suit  of  a-  civil  nature,  at  common  law  or  in 
equity?  Or  does  it  present  a  pure  matter  of  probate,  in  that  it  seeks 
to  prevent  the  enforcement  of  a  decree  of  the  probate  court  of  Maine, 
admitting  a  will  to  probate? 

The  solution  of  the  question  does  not  require  original  reasoning,  but 
rather  an  examination  of  the  leading  cases  upon  a  subject  whic^  has 
received  much  consideration.     It  is  the  dear  doctrine  of  the  federal 
courts  that  matters  of  pure  probate  are  not  within  the  jurisdiction  of 
courts  of  the  United  States,  for  the  reason  that  the  authority  to  make 
wills  is  derived  frqm  the  state ;   and  the  requirement  of  probate  is  a 
regulation  to  make  a  will  effective.    The  leading  case  in  this  circuit, 
and  one  of  the  most  important  cases  upon  the  subject  in  the  federal 
courts,  is  In  re  Cilley  (C.  C.)  58  Fed.  977.    In  that  case  Judge  Aid- 
rich  made  a  careful  and  exhaustive  examination  of  the  whole  question. 
He  began  by  inquiring  what  was  meant  by  "suits  of  a  civil  nature  in 
law  and  in  equity."    He  considered  whether  those  words,  as  understood 
when  the  Constitution  was  framed,  embraced  proceedings  for  the  pro- 
bating of  wills.    He  pointed  out  clearly  that,  by  decisions  in  England 
and  America,  these  words  in  the  Judiciary  Act  and  in  the  Constitution 
were  not  used  in  any  colloquial  sense,  but  in  the  broad,  common,  well- 
determined  sense  by  which  equity  and  common  law  are  understood 
in  this  country  and  in  England.     He  cited  leading  decisions  of  the 
federal  courts,  among  others  Tarver  v.  Tarver,  9  Pet.  174,  9  L.  Ed. 
91,  Broderick's  Will,  21  Wall.  503,  22  L.  Ed.  599  (1874),  Fouvergne 
v.  City  of  New  Orleans,  18  How.  470,  15  L.  Ed.  399,  Ellis  v.  Davis, 
109  U.  S.  485,  3  Sup.  Ct.  327,  27  L.  Ed.  1006  (1883),  and  other  cases, 
holding  that  it  was  the  settled  law  of  England  at  the  time  of  the  adop- 
tion of  our  Constitution,  as  well  as  at  the  time  of  the  enactment  of 
vario,.is  Judicial  Codes  under  the  Constitution,  that  the  Court  of  Chan- 
cery will  not  entertain  jurisdiction  of  questions  in  relation  to  probate 
upon  the  validity  of  a  will,  which  the  ecclesiastical  court  was  compe- 
tent to  adjudicate ;  but  it  would  act  only  in  cases  where  the  ecclesias- 
tical court  could  furnish  no  adequate  remedy; — that  jurisdiction  to 
probate  wiUs  was  withdrawn  from  the  spiritual  courts  and  bestowed 
upon  the  probate  courts  late  in  the  seventeenth  century.     He  cited 
many  decisions  of  the  state  courts  to  show  tljat  decisions  to  establish 
wills  are  not  classed  as  suits  at  common  law  or  in  equity,  and  were  not 
so  classed  in  the  early  history  of  the  cotmtry.    He  distinguished  or- 
dinary probate  cases  from  cases  like  Gaines  v.  Fuentes,  92  U.  S.  10, 
23  L.  Ed.  524,  which  was  a  suit  in  form  to  annul  a  will  and  to  recall 
the  decree  by  which  it  was  probated,  but  was  in  reality  a  suit  brought 
againt  a  devisee  by  strangers  to  the  estate  to  anntd  the  will  as  a 
muniment  of  title,  and  to  restrain  the  enforcement  of  the  decree  by 
which  its  validity  had  been  established  so  far  as  it  affected  property. 
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He  pointed  out  that  this  class  of  cases  was  not  inconsistent  with  the 
repeated  declarations  of  the  Supreme  Court  that  federal  courts  have 
no  jurisdiction  over  the  probate  of  wills,  and  that  the  apparent  confu- 
sion arises  from  the  fact  that  cases  like  Gaines  v.  Fuentes  came  either 
from  the  territorial  courts  or  from  states  where,  by  statute,  courts  of 
equity  have  been  clothed  with  jurisdiction  to  entertain  bills  to  set 
aside  wills  on  the  ground  of  fraud.  Jurisdiction  may  be  vested  in 
the  state  courts  of  equity  by  statute ;  and,  when  so  vested,  the  federal 
courts  sitting  in  states  where  such  statutes  exist  will  also  entertain 
concurrent  jurisdiction  in  a  case  between  proper  parties.  No  such 
jurisdiction  exists  over  probate  proceedings  in  a  state  where  courts 
of  equity  are  not  clothed  with  such  statutory  power.  Ellis  v.  Davis, 
109  U.  S.  485,  3  Sup.  Ct  327,  27  L.  Ed.  1006  (1883).  Judge  Aldrich 
further  makes  the  pertinent  suggestion  that,  from  the  foundation  of 
the  government,  the  federal  courts  have  disclaimed  jurisdiction  over 
probate  matters,  leaving  their  exercise  to  the  probate  courts  created  for 
that  purpose,  and  for  kindred  special  purposes,  just  as  the  English 
courts  left  such  matters  to  the  ecclesiastical  courts ;  and  that,  when  Con- 
gress intends  to  make  so  radical  a  change  as  to  confer  jurisdiction  in 
such  a  field  upon  the  federal  courts,  it  will  not  leave  room  for  any 
doubtful  construction,  but  will  use  definite  and  unmistakable  language. 
In  Wahl  V.  Franz,  100  Fed.  680,/ 40  C.  C.  A.  638,  49  L.  R.  A.  62 
(1900),  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit  reviews 
Judge  Aldrich's  opinion  in  the  Cilley  Case,  and  says  of  it  that-i- 

"The  opinion  *  *  •  is  both  Instructive  and  strong,  and  seems  to  us 
conclusive,  so  much  so  that  little  can  be  added  thereto." 

See,  also,  Cilley  v.  Patten  (C.  C.)  62  Fed.  498,  showing  that  the  same 
doctrine  is  also  applicable  to  setting  aside  a  will.  It  is  not  necessary 
to  review  the  many  cases  that  have  followed  the  Cilley  Cases. 

In  Farrell  v.  O'Brien,  199  U.  S.  89,  109,  110,  25  Sup.  Ct.  727,  732, 
50  ly.  Ed.  101  (1904),  the  Supreme  Court  passes  conclusively  upon  the 
question.  In  speaking  for  the  court.  Chief  Justice  White  considers 
,and  quotes  at  length  from  the  leading  cases  upon  the  subject.  He 
analyzes  Gaines  v.  Fuentes,  92  U.  S.  10,  20,  21,  23  I,.  Ed.  524.  In 
commenting  upon  it,  he  observes : 

"Having  decided  that  the  suit  was  In  all  essential  particulars  one  inter 
partes,  for  equitable  relief  to  cancel  an  Instrument  alleged  to  be  void  ana  to 
restrain  the  enforcement  of  a  decree  alleged  to  have  been  obtained  by  false 
and  insufficient  testimony,  the  court  was  brought  to  consider  whether  the 
law  of  IJouisiana  allowed  such  equitable  relief,  and  said  [92  T7.  S.  20,  23  L.  Ed. 
524]: 

"  'There  are  no  separate  equity  courts  in  Louisiana,  and  suits  for  spedal 
relief  of  the  nature  here  sought  are  not  there  designated  suits  of  equity. 
But  they  are  none  the  less  essentially  such  suits;  and  if  by  the  law  ob- 
taining in  the  state,  customary  or  statutory,  they  can  be  maintained  In  a 
state  court,  whatever  designation  that  court  may  bear,  we  think  they  may  be 
maintained  by  original  process  in  a  federal  court,  where  the  parties  are,  on 
the  one  side,  citizens  of  Louisiana,  and,  on  the  other,  citizens  of  other.states.'  " 

He  then  reviewed  the  Broderick  Will  Case,  21  Wall.  503,  22  h.  Ed. 
599,  Goodrich  v.  Ferris,  214  U.  S.  80,  29  Sup.  Ct.  580,  53  L.  Ed.  914, 
Roller  V.  Holly,  176  U.  S.  398,  20  Sup.  Ct  410,  44  U  Ed.  520,  Byers 
254  F.— 62 
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V.  McAuIey,  149  U.  S.  608,  13  Sup.  Ct  906.  37  L.  Ed  867,  Ellis  ▼. 
Davis,  109  U.  S.  485,  3  Sup.  Ct.  327,  27  L.  Ed.  1006,  Hook  v.  Payne, 
14  Wall.  253,  20  L.  Ed.  887,  and  other  leading  authorities  upon  the 
subject.    He  thus  concludes  his  review  of  the  cases : 

"Let  us,  then,  first  deduce  the  principles  established  by  the  foregoing  au- 
thorities as  to  the  power  of  a  court  ot  the  United  States  over  the  probate  or 
revocation  of  the  probate  of  a  will.  An  analysis  of  the  cases,  In  <mr  opinion, 
clearly  establishes  the  following: 

"First  That,  as  the  authority  to  make  wills  is  derived  from  the  state 
and  the  requirement  of  probate  is  but  a  regulation  to  make  a  will  effective, 
matters  of  pore  probate,  in  the  strict  sense  of  the  words,  are  not  within  the 
jurisdiction  of  courts  of  the  United  States. 

"Second.  That  where  a  state  law,  statutory  or  customary,  gives  to  the  citi- 
zens of  the  state!,  in  an  action  or  suit  inter  partes,  the  right  to  question  at  law 
the  probate  of  a  will  or  to  assail  probate  in  a  suit  In  equity  the  courts  of  the 
United  States  in  administering  the  rights. of  citizens  of  other  States  or  aliens 
will  enforce  such  remedies." 

The  most  recent  federal  decision  is  that  of  Smith  v.  Jennings,  238 
Fed.  4S,  151  C.  C.  A.  124.  Here  is  found  a  review  of  all  the  old  cas- 
es, and  of  the  late  cases  of  Garzot  v.  De  Rubio,  209  U.  S.  283,  28  Sup. 
Ct.  548,  52  L.  Ed.  794,  and  Goodrich  v.  Ferris,  214  U.  S.  71,  29  Sup. 
Ct.  580,  53  L.  Ed.  914,  supra. 

From  the  above  review  of  cases  it  is  well  settled  that  the  federal 
courts-  have  no  jurisdiction  in  equity,  either  by  virtue  of  statutes, 
or  general  chancery  powers,  over  distinctly  probate  matters ;  that  they 
have  no  jurisdiction  to  establish  or  annul  a  will  in  any  district  where 
the  state  in  which  that  district  is  located  and  the  suit  is  brought  has 
intrusted  jurisdiction  of  probate  matters  to  a  probate  court,  and  has 
not,  by  statute,  given  jurisdiction  to  the  courts  of  equity  in  such 
state. 

[2]  Has  the  state  of  Maine  intrusted  exclusive  jurisdiction  to  es- 
tablish or  to  annul  a  will  to  its  probate  courts?  Or  has  it  g^ranted 
jurisdiction  in  such  matters,  concurrently  or  otherwise,  to  its  equity 
courts  ? 

The  jurisdiction  of  the  probate  court  of  the  state  of  Maine  is  found 
in  chapter  67,  §  9,  of  the  Revised  Statutes  of  Maine  of  1916: 

"Each  judge  may  take  the  probate  of  wills,  and  grant  letters  testamentary 
or  of  administration  on  the  estates  of  all  deceased  persons,  who,  at  the  time 
of  their  death,  were  Inhabltanta  or  residents  of  his  county,  or  who,  not  being 
residents  of  the  state,  died  leaving  estate  to  be  administered  in  his  ooimty, 
or  whose  estate  is  afterwards  found  therein,  also  on  the  estate  of  any  person 
conflned  in  the  state  prison  under  sentence  of  death  or  of  Imprisonment  for 
life,  and  has  jurisdiction  of  all  matters  relating  to  the  settlement  of  sacb 
estates." 

Chapter  73,  §§  10  and  11,  provides  as  follows: 

"Any  judge  of  probate,  having  jurisdiction  of  the  trust,  and  tbe  Supreme 
Judicial  Court  in  any  county,  on  application  of  the  trustee,  or  of  any  person 
Interested  in  the  trust  estate,  after  notice  to  all  interested,  may  authorize 
or  require  him  to  sell  any  real  or  personal  estate  held  by  him  in  trust,  and 
to  Invest  the  proceeds  thereof,  with  any  other  trust  moneys  in  his  hands.  In 
real  estate,  or  in  any  other  manner  most  for  the  interest  of  all  concerned 
therein,  and  may  give  such  further  directions  as  the  case  requires,  for  manag- 
ing, Investing  and  disposing  o£  the  trust  fund,  aa  will  best  effect  the  objecta 
of  tlie  trust. 
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"Eltber  of  said  cotirts  may  bear  and  determine,  in  eqnlty,  all  other  matters 
relating  to  the  trusts  herein  mentioned." 

The  last  two  of  the  above  provisions  have,  in  substance,  been  in 
effect  ever  since  the  separation  of  Maine  from  Massachusetts.  In 
Given  v.  Simpson,  5  Greenl.  303,  the  jurisdiction  of  the  Supreme  Ju- 
dicial Court  of  Maine,  as  a  court  of  equity,  in  regard  to  testamentary 
trusts,  was  defined  and  limited  by  the  court.    It  was  held  that : 

"The  language  of  St.  1821,  c.  50,  giving  to  this  court  equity  Jurisdiction  'to 
hear  and  determine  all  cases  of  trust  ariedng  under  deeds,  wills,  or  in  the 
settlement  of  estates,'  is  applicable  only  to  express  tmsts  arising  from  writ- 
ten contracts  of  the  deceased ;  that  is,  to  trusts  expressly  and  directly  created, 
not  to  those  Implied  by  law,  or  growing  out  of  the  official  character  or  situ- 
ation of  the  executor  or  administrator." 

As  to  the  words  "in  settlement  of  estates,"  the  court  said : 

"This  vague  language  may  be  satisfied  by  applying  it  to  contracts  not  under 
seal,  respecting  the  settlement  of  estates,  whereby  trusts  are  created;  and 
there  is  therefore  no  reason  for  extending  its  meaning  any  further,  especially 
as  a  system,  peculiar  In  Itself,  Is  by  law  established,  for  regulating  and  en- 
forcing the  settlement  of  the  estates  of  persons  deceased,  by  the  Judges  of  pro- 
hate.  The  exercise  of  an  original  equity  JurisdlctlMi  by  this  court  In  these 
cases  would  disturb  and  derange  this  system,  unless  expressly  confined  to 
those  trusts  which  arise  under  the  contracts  in  writing  of  the  deceased;  that 
is,  to  tmsts  expressly  and  directly  created,  not  to  those  implied  by  law,  or 
growing  out  of  the  official  situation,  or  incidental  to  the  official  character  of 
an  executor  or  administrator." 

Chapter  82  of  the  Revised  Statutes  of  Maine  of  1916,  §  6,  d.  10, 
provides  that  a  court  of  equity  has  jurisdiction: 

"To  determine  the  construction  of  wills  and  whether  an  executor,  not  ex- 
pressly appointed  a  trustee,  becomes  such  from  the  provisions  of  a  will; 
and  In  cases  of  doubt,  the  mode  of  executing  a  trust,  and  the  expedience  of 
making  changes  and  investments  of  property  held  in  trust." 

Chapter  67,  §■  2,  provides  that: 

"The  courts  of  probate  shall  have  Jurisdiction  in  equity,  concurrent  with 
the  Supreme  Judicial  Oonrt,  of  all  cases  and  matters  relating  to  the  admin- 
istration of  the  estates  of  deceased  persons,  to  wills,  and  to  trusts  which  are 
created  by  will  or  other  written  instnunait  Such  Jurisdiction  may  be 
exercised  upon  bill  or  pelitiou  according  to  the  usual  course  of  proceedings 
in  equity." 

It  must  be  observed  that  the  above  sections;  as  well  as  sections 
10  and  11  of  chapter  73,  have  no  relation  to  the  establishment  or 
annulment  of  wills.  Section  2  of  chapter  67,  just  cited,  is  taken  from 
an  act  passed  in  1915,  which  gives  the  courts  of  probate  such  juris- 
diction as  the  Supreme  Judicial  Court  has  in  equity  matters  relating 
to  the  estates  of  deceased  persons,  to  wills,  and  to  kindred  subjects. 
It  is  not  an  act  giving  jurisdiction  of  probate  matters  to  the  equity 
court;  it  enlarges  in  no  way  the  jurisdiction  of  the  equity  court;  it 
does  enlarge  the  jurisdiction  of  the  probate  court,  to  the  extent  of  the 
jurisdiction  now  possessed  by  equity  courts  concerning  matters  re- 
lating to  wills  and  to  the  settiement  of  estates.  By  the  Public  Laws 
of  1874,  now  embodied  in  the  Revision  of  1916  as  clause  14,  the  Su- 
preme Judicial  Court  is  given — 
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"full  equity  Jurisdiction,  according  to  the  usage  and  practice  o*  courts  o£ 
equity,  in  all  other  cases  where  there  ia  not  a' plain,  adequate  and  complete 
remedy  at  law." 

In  tracing  the  usage  of  equity  courts,  it  will  be  found  that,  at  the 
time  of  the  adoption  of  the  Constitution  of  the  United  States,  the 
English  High  Court  of  Chancery  did  not  exercise  jurisdiction  ova- 
matters  of  probate,  such  as  the  approving  or  annulling  of  wills.  It 
did  not  entertain  questions  in  relation  to  the  probate  or  validity  of  a 
will.  Broderick's  WiU,  21  Wall.  503,  22  L.  Ed.  599  (1874) ;  In  re 
Cilley  (C.  C.)  58  Fed.  977,  982.  From  an  early  period  of  history,  in 
all  the  states  constituting  the  United  States,  special  tribunals,  un- 
known to  the  ancient  judicial  system  of  England,  had  been  created 
under  different  names,  such  as  "Probate  Courts,"  "Surrogate  Courts," 
"Orphans'  Courts,"  with  statutory  jurisdiction  over  all  matters  of 
probate  and  the  administration  of  estates.  As  a  result  of  such  legis- 
lation, in  a  few  of  the  states,  original  chancery  jurisdiction  over  aU 
matters  has  been  held  to  remain  unimpaired  in  spite  of  the  jurisdic- 
tion of  probate  courts,  and  is  exercised  concurrently  with  the  latter ; 
but  in  die  great  majority  of  the  states  the  original  chancery  jurist 
diction  is  denied,  or  its  exercise  is  suspended,  in  all  matters  specified 
by  statute  to  be  within  probate  jurisdiction. 

In  secton  1154  (edition  of  1905),  Pomeroy  has  summarily  grouped 
the  states  into  three  classes.  In  the  states  of  the  first  class  Ae  orig- 
inal equitable  jurisdiction  over  probate  administrations  remains  un- 
abridged by  statute  and  is  concurrent  with  that  possessed  by  the  pro- 
bate courts.  In  the  second  class  the  jurisdiction  of  the  probate  courts 
over  everything  relating  to  the  administration  and  settlement  of  a 
decedent's  estate  is  substantially  exclusive;  the  equitable  jurisdiction 
over  the  subject  is  neither  concurrent,  nor  auxiliary,  nor  corrective. 
In  the  third  class  the  equitable  jurisdiction  is  not  concurrent;  it  is 
simply  auxiliary.  Pomeroy  puts  the  states  of  Connecticut,  Indiana, 
Maine,  Massachusetts,  Michigan,  Nebraska,  Nevada,  New  Hamp- 
shire, Oregon,  and  Pennsylvania  into  the  second  group,  namely,  into 
the  class  where  the  jurisdiction  of  the  probate  courts  is  exclusive  in 
everything  relating  to  the  settlement  of  estates  and  the  probate  of 
wills. 

In  Whitehouse's  Equity  Practice,  §  35,  it  is  stated  that  Maine  un- 
questionably belongs  in  Pomeroy's  second  class;  that  is,  to  the  class 
where  equity  jurisdiction  over  probate  matters  is  denied  absolutely, 
or  suspended  in  all  matters  specified  by  statute  as  within  probate 
jurisdiction.  It  is  further  stated  that  in  Maine  courts  of  chancery 
will  not  exercise  concurrent  jurisdiction  with  courts  of  probate,  but 
only  supplementary  or  auxiliary  jurisdiction  in  certain  matters  of  ad- 
ministration involving  special  equitable  features,  which  would  con- 
stitute sufficient  ground  for  equitable  jurisdiction,  as  in  Hawes  v.- 
Williams,  92  Me.  492,  43  Atl.  101,  citing  Graffam  v.  Ray,  91  Me. 
234,  39  Atl.  569,  in  which  case,  in  speaking  for  the  court,  Mr.  Justice 
Strout  said : 

"The  probate  court  has  exdnslye  Jurisdiction,  subject  to  appeal  to  the 
supreme  court  of  probate,  of  the  estates  of  decedents,  and  their  final  settle- 
ment and  distribution,  including  the  settlement  of  the  accounts  of  the  personal 
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representative.  •  •  •  All  these  questions  would  be  determined  by  the  pro- 
bate court,  and  the  executor  charged  for  such  amount  as  in  equity  and  under 
the  rules  of  law  he  was  liable  for.  All  these  matters  are  within  the  exclusive 
Jurisdlcticm  of  the  probate  court,  and  cannot  be  passed  upon  by  a  common- 
law  tribunal.  The  probate  court  is  invested  with  ample  power  in  these 
respects." 

In  Cousens  v.  Advent  Church,  93  Me,  292,  45  Atl.  43,  it  was  held 
that  the  Supreme  Court,  sitting  in  equity,  could  not  establish  an  un- 
probated  will ;  that  sudi  will  should  be  presented  for  probate  to  the 
probate  court;  that  the  prior  probate  of  an  earlier  will  did  not  pre- 
clude the  probate  of  a  later  will;  that  the  probate  court,  being  au- 
thorized to  admit  wills  to  probate,  has  authority  to  revise  or  revoke 
its  former  decree,  so  as  to  give  effect  to  the  last  will.  In  speaking  for 
the  court,  Mr.  Justice  Strout  said : 

"WlUs  do  not  become  operative  untU  proved  and  established  in  some  court 
having  jurisdiction  for  that  purpose — in  this  state,  by  allowance  by  the  court 
of  probate,  or  the  appellate  supreme  court  of  probate.  No  other  tribunal  can 
give  effect  to  a  xcitl.  VntU  established  in  that  forum  U  has  nc  life.  This 
court,  sitting  in  equity,  cannot  estahUsh  and  execute  an  uniprobated  xoUl. 
*  *  •  The  power  of  the  probate  court  to  revoke  a  decree  granting  adminis- 
tration is  recognized  in  R.  S.  a  64,  {  19,  which  requires  an  administrator  to 
give  a  bond,  with  the  condition,  among  others,  'to  deliver  the  letters  of  admin- 
istration Into  the  probate  court.  In  case  any  will  of  the  deceased  is  thereafter 
proved  and  allowed.'  •  •  ♦  To  grant  the  prayer  of  the  bill  would  require 
this  court,  sitting  in  equity,  to  assume  the  Jurisdiction  of  the  probate  court, 
and  establish  and  execute  a  will,  never  presented  to  a  court  of  probate.  This 
is  beyond  the  province  of  equity.  Wolcott  v.  Wolcott,  140  Mass.  194  [3  N.  E. 
214]." 

The  court  cites  Bowen  v.  Johnson,  5  R.  I.  119,  73  Am.  Dec.  49, 
in  which  case  the  Supreme  Court  of  Rhode  Island  held  that  the  pow- 
er to  revoke  a  probate  once  granted,  though  nowhere  expressly  rec- 
ognized in  the  statutes  of  that  state,  was  a  just  and  necessary  power 
to  be  implied  from  the  statute  granting  general  authority  to  "take 
the  probate  of  wills  and  grant  administration  on  the  estate  of  deceased 
persons." 

Waters  v.  Stickney,  12  Allen  (Mass.)  1,  90  Am.  Dec.  122,  contains 
an  historical  discussion  of  the  powers  of  the  probate  court  in  such 
matters.  Following  these  authorities,  in  Merrill  Trust  Co.  v.  Hart- 
ford, 104  Me.  566,  572,  72  Atl.  745,  129  Am.  St.  Rep.  415,  a  purely 
probate  proceeding,  and  not  a  suit  between  parties,  it  wi^s  held  that 
a  probate  court  is  the  tribunal  having  the  power,  upon  subsequent 
petition,  to  vacate  or  annul  a  prior  decree  of  probate  of  a  will,  when 
such  prior  decree  is  clearly  shown  to  be  without  foundation  in  law  or 
fact.  In  Patten  v.  Tallman,  27  Me.  17,  24,  27,  the  Maine  court  had 
before  it  the  construction  of  a  will  as  a  muniment  of  title.  The  will 
came  before  the  court  as  a  will  already  "proved  and  allowed  in  the 
probate  court  for  the  county  of  Lincoln."  In  speaking  for  the  co«rt, 
Mr.  Justice  Shepley  said : 

"The  original  jurisdiction  for  the  probate  of  wills  is  by  statute  vested  exclu- 
sively in  the  courts  of  probate.  The  courts  of  common  law  have  no  jurisdic- 
tion, or  right  to  determine,  whether  a  will  has  been  legally  executed  or  not. 
If  a  will  be  presented  to  them  as  a  muniment  of  title,  which  has  not  been 
proved  and  allowed  by  a  probate  court,  It  cannot  be  received  and  proved, 
nor  its  validity  be  admitted.    If  it  has  been  approved  and  allowed  by  a  pro- 
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bate  court  having  jarisdlctlon.  Its  ralidity  cannot  be  called  In  question  by  tlie 
conrt  of  common  law.  Ibe  adjadlcatt<xi  of  the  court  of  probate,  not  vacated 
by 'an  appeal.  Is  final  and  conclusive  upon  all  persons.  Whether  the  court  or 
probate  decided  any  questions  necessarily  arising  and  involved  in  its  ad- 
judication correctly  or  incorrectly  can  never  be  made  a  matter  of  inquiry  and 
decision  in  a  common-law  court,  to  afTect  that  adjudication.  Such  have  been 
the  settled  doctrines  for  a  long  time  in  this  and  In  several  of  the  other  United 
States.  Dublin  v.  Ohadboum,  16  Mass.  433;  Laugbton  v.  Atkins,  1  Pidk. 
[Mass.]  535." 

From  the  whole  current  of  judicial  authority  in  Maine,  it  is  dear 
that  the  power  to  revoke  or  annul  a  will,  once  admitted  to  probate, 
rests  solely  with  the  probate  court  decreeing  its  allowance.  The  Su- 
preme Judicial  Court,  as  the  equity  court  of  Maine,  has  no  power 
to  entertain  a  proceeding  for  the  revocation  of  a  will  admitted  to  pro- 
bate. It  follows,  then,  from  what  has  been  said  before,  that  the  Dis- 
trict Court  of  the  United  States,  within  the  district  of  Maine,  has  no 
such  power. 

[•3,  4]  It  is  now  necessary  to  inquire  whether  proceedings  in  the 
probate  court  to  probate  a  will  have  the  character  of  "suits,"  and  have 
been  treated  as  such. 

Such  proceedings  are,  as  has  been  seen,  distinctly  statute  proceed- 
ings. They  do  not  arise  between  parties;  they  are  entirely  matters 
of  statute ;  in  fact,  the  whole  subject  of  wills  is  a  matter  of  statute. 
In  United  States  v.  Perkins,  163  U.  S.  625,  627,  16  Sup.  Ct.  1073, 
41  L.  Ed.  287,  in  passing  upon  the  inheritance  tax  under  a  state  law, 
the  Supreme  Court  had  occasion  to  discuss,  historically,  the  right  to 
dispose  of  property  by  will.  The  court  cited  2  Blackstone,  492,  where 
the  learned  commentator  says  that  by  the  common  law,  as  it  stood  in 
the  reign  of  Henry  II,  a  man's  goods  were  to  be  divided  into  three 
equal  parts ;  one  part  went  to  the  heirs ;  another  part  to  his  wife ;  a 
third  part  was  at  his  own  disposal.  Prior  to  the  reign  of  Henry  VIII, 
the  right  of  a  man  to  make  his  will  was  thus  linttted  in  matters  of  per- 
sonal estate,  and  did  not  extend  at  all  to  real  estate.  Until  special 
tribunals  were  founded  by  the  statutes  of  the  several  states  consti- 
tuting this  nation,  in  the  manner  to  which  reference  has  been  made, 
there  was  no  machinery  for  creating  a  representative  to  take  care 
of  the  property  of  a  person  after  he  died.  Nobody  had  the  title  to  the 
property  of  a  deceased  person,  except  the  heir  of  the  real  estate,  in 
the  absence  of  a  will  devising  it;  and  even  this  was  subject  to  the 
right  of  sale  for  the  payments  of  debts.  But  when  a  representative 
had  once  been  created  by  statute,  under  the  machinery  of  such  tri- 
bunals as  probate  courts,  such  representative  became  a  party  upon 
one  side  against  whom  any  person  having  a  claim  could  proceed  to 
establish  his  claim ;  and  when  such  claimant  did  proceed  to  establish 
his  claim,  he  did  so  by  a  suit.  The  claimant  was  one  party  to  such 
suit;  the  representative  of  the  estate  was  the  other  party;  and  so 
the  suit  was  inter  partes.  Such  suit  could  be  brought  either  in  law  or 
equity  in  the  state  courts  when  the  parties  were  citizens  of  the  state ; 
they  could  also  be  entertained  by  the  federal  court  when  diversity 
of  citizenship  appeared,  and  when  jurisdiction  was  thus  given;  but 
this  became  true  otJy  after  the  will  had  become  probated,  and  thus 
had  been  given  life.     Until  the  machinery  set  up  by  the  state  for 


Digitized  by 


Google- 


THOMPSON   T.  NICHOLS  9.83 

creating  a  custodian  of  the  estate  had  done  its  work,  such  estate  was 
not  ripe  either  for  distribution  or  attack. 

In  Hook  V.  Payne,  14  Wall.  253,  20  h.  Ed.  887,  discussed  in  Far- 
rell  V.  O'Brien,  199  U.  S.  89,  25  Sup.  Ct.  727,  50  L.  Ed.  101,  an  ad- 
ministrator had  been  duly  appointed  in  a  certain  estate ;  a  bill  in  eq- 
uity was  brought  against  him  by  a  distributee.  The  bill  did  not  ques- 
tion the  validity  of  his.  appointment  or  his  authority  to  represent  the 
estate ;  it  sought,  on  the  ground  of  fraud,  to  annul  a  certain'  release 
which  the  distributee  had  given  to  the  administrator  relating  to  other 
shares;  it  sought  to  have  a  decree  against  such  distributee  for  the 
correct  amount  of  his  distributive  share.  The  court  took  jurisdiction 
as  between  the  parties  to  the  suit,  and  granted  relief ;  but  it  refused 
to  deal  generally  with  the  estate,  and  the  rights  of  persons  other  than 
the  complainant.  It  refused  to  interfere  in  any  way  with  the  ad- 
ministrative functions  of  the  administrator,  as  distinguished  from  the 
rights  of  litigants  in  the  suit  inter  partes  which  had  been  brought.  It 
did  not  undertake  to  interfere  with  probate  proceedings.  The  case  is 
not  in  conflict  with  the  doctrine  of  the  United  States  courts  that 
they  have  no  jurisdiction  in  equity  to  allow  or  disallow  a  will.  In 
Byers  v.  McAuley,  149  U.  S.  608.  13  Sup.  Ct.  906,  37  L.  Ed.  867, 
the  court  distinctly  says  that  it  had  no  original  jurisdiction  to  admin- 
ister an  estate  and,  by  entertaining  jurisdiction  of  a  suit  against  the 
administrator,  could  not  draw  to  itself  the  full  possession  of  the  es- 
tate, or  the  power  to  determine  all  claims  against  it  See,  also.  Ball 
v.  Tompkins  (C.  C.)  41  Fed.  486. 

In  Waterman  v.  Canal  Louisiana  Bank,  215  U.  S.  33,  30  Sup.  Ct. 
10,  54  L.  Ed.  80,  a  bill  was  filed  by  an  heir  against  the  executor  for 
the  determination  of  the  plaintiff's  interest  in  an  alleged  lapsed  legacy. 
The  will  was  in  no  way  attacked ;  the  validity  of  the  appointment  of 
an  executor  was  not  attacked ;  no  decree  of  the  probate  court  was  at- 
tacked. The  court  cited  Byers  v.  McAuley,  149  U.  S.  608,  13  Sup. 
Ct.  906,  37  L.  Ed.  867,  Payne  v.  Hook,  7  Wall.  425,  19  L.  Ed.  260, 
and  other  cases,  holding  that  a  debt  may  be  established  by  the  fed- 
eral court  in  an  estate  as  administered  by  the  probate  court.  The 
case  recc^nized  that  in  proceedings  purely  of  a  probate  character 
there  was  no  jurisdiction  of  the  federal  courts.  It  reaffirms  the  doc- 
trine of  Farrell  v.  O'Brien,  199  U.  S.  89,  25  Sup.  Ct.  727,  50  L.  Ed. 
101,  that  a  court  of  the  United  States  could  not  entertain  jurisdiction 
of  a  bill  to  set  aside  the  probate  of  a  will  in  the  state  of  Washington 
because,  by  the  statutes  of  that  state,  the  proceeding  was  one  purely 
in  rem,  and  not  a  suit  inter  partes  sustainable  in  a  court  of  equity: 
that  in  proceedings  of  a  purely  probate  character  there  was  no  juris- 
diction in  a  federal  court.  In  the  Farrell  Case,  referred  to,  the  bill 
was  brought  to  annul  the  probate  of  a  will  for  lack  of  lawful  pro- 
cedure, for  application  of  a  wrong  legal  principle,  and  on  the  ground 
that  under  the  laws  of  the  state  real  estate  could  not  be  disposed  of 
by  a  nuncupative  will ;  and  the  opinion  of  the  court  was  distinct  and 
conclusive  that  the  law  of  the  state  authorized  a  proceeding  for  con- 
test of  a  will  only  in  the  court  which  had  admitted  the  will  to  pro- 
bate; that  the  authority  conferred  concerning  the  contest  over  the 
probate  of  a  will  was  an  essential  part  of  the  probate  procedure,  cre- 
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ated  by  the  laws  of  the  state,  and  was  not  an  ordinary  suit  between 
parties;  that  the  remedy  afforded  by  the  laws  of  the  state  to  secure 
the  probate,  or  the  revocation  of  the  probate,  of  a  will,  were  proceed- 
ings of  a  probate  character,  and  did  not  constitute  an  action,  or  a  suit 
inter  partes;  that,  although  there  was  diversity  of  citizenship,  the 
court  was  without  jurisdiction,  so  far  as  the  bill  sought  a  declaration 
of  the  nonexistence  of  a  will  and  the  consequent  nullity  of  the  pro- 
bate. 

In  Ellis  V.  Davis,  109  U.  S.  485,  3  Sup.  Ct.  327,  27  L.  Ed.  1006, 
the  Supreme  Court  held  that  the  original  probate  of  wills  is  a  mat- 
ter of  state  legislation  and  depends  upon  local  law,  for  it  is  that  law 
which  confers  the  power  of  making  wills;  that  no  instrument  caft 
be  effective  as  a  will  until  it  is  probated ;  that  no  rights  and  relations 
to  it  can  be  contested  between  parties  until  preliminary  probate  has 
first  been  made;  that  power  has  not  been  conferred  upon  the  courts 
of  the  United  States  to  probate  a  will ;  that,  if  the  a^inistration  is 
incomplete  and  in  fieri,  application  must  be  made  to  the  courts  of  pro- 
bate which  have  possession  of  the  subject,  and  exclusive  jurisdiction 
over  it.  After  a  will  has  once  been  proved  and  has  obtained  life  in 
the  world,  the  United  States  courts  permit  suits  to  be  brought  to  con- 
strue it  as  an  existing  instrument,  and  even  to  charge  the  estate  with 
the  amount  of  a  judgment  recovered  s^inst  it  in  another  suit.  Law- 
rence v.  Nelson,  143  U.  S.  215,  12  Sup.  Ct.  440,  36  L.  Ed.  130  (1891). 
In  Christianson  v.  King  County,  239  U.  S.  356,  373,  36  Sup.  Ct.  114, 
121  (60  L.  Ed.  327)  Mr.  Justice  Hughes,  for  the  Supreme  Court, 
reviews  the  proceedings  of  the  probate  court  of  the  territory  of  Wash- 
ington.   He  says: 

"Despite  the  Informality  of  the  petition,  the  appointment  of  the  admLnlstra* 
tor  was  not  void,  and,  not  being  void.  It  Is  not  subject  to  collateral  attack." 

He  cites  many  cases. 

"It  appears  that  subsequently  the  probate  court,  after  opportunity  bad 
been  afforded  to  discover  heirs,  entertained  a  petition  of  the  administrator  for 
final  account  and  distribution.  The  statutory  notice  ♦  •  •  was  published, 
and  on  the  return  day  the  proceeding  was  duly  continued,  and,  on  hearing,  the 
decree  was  entered  settling  the  account,  finding  that  there  were  no  heirs,  aud 
directing  distribution  of  the  real  property,  as  described,  to  the  County  of 
King.  This  proceeding  was  essentially  In  rem  [citing  cases].  It  was  compe- 
tent for  the  court  to  inquire  whether  there  were  heirs,  and.  If  there  were 
such,  to  determine  who  were  entitled  to  take  according  to  the  order  prescribed 
by  the  statute;  and  also,  if  it  was  found  that  there  were  no  heirs,  to  make 
the  distribution  to  the  county  as  the  statute  required.  It  is  apparent  that 
there  wi^s  no  deprivation  of  property  without  due  process  of  law.  The  court, 
after  appropriate  notice,  did  determine  that  there  were  no  heirs  and  its  de- 
cree being  the  act  of  a  court  of  competent  Jurisdiction  under  a  valid  statute 
bound  all  the  world  including  the  plaintiff  in  error.  It  cannot  be  regarded  as 
open  to  attack  in  this  action.  Grighon's  Lessee  t.  Astor  [2  How.  319,  11  L, 
Ed.  283]  supra ;  riorentlne  v.  Barton  [2  Wall.  210,  17  L.  Bd.  783]  supra;  Caa- 
Jolle  V.  Ferrie,  13  Wall.  465,  474  [20  L.  Ed.  507] ;  Broderiek's  Will,  21  Wall. 
603  [22  L.  Ed.  589] ;  Simmons  v.  Saul  [138  U.  S.  439,  11  Sup.  Ct  309,  34  U. 
Ed.  1064]  supra;  Goodrich  v.  Ferris,  214  D.  S.  71,  80,  81  [29  Sup.  Ct  580,  53 
I*  Ed.  914]." 

It  is  urged  in  behalf  of  the  plaintiff  that,  in  some  way,  certain  cases 
above  cited — ^and  particularly  the  Waterman  Case — sustain  the  conten- 
tion that  this  suit  can  be  maintained  under  the  equity  power  of  the  fed- 
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era!  courts  in  cases  arising  between  citizens  of  different  states;  that 
under  general  equity  grounds  of  jurisdiction,  this  controversy,  being 
between  citizens  of  different  states,  can  be  passed  upon  in  the  federal 
courts.  I  cannot  sustain  such  contention.  The  cases  just  cited  fully 
sustain  the  doctrine  that  the  federal  courts  cannot  control  property  in 
possession  of  the  state  courts  under  probate  proceedings ;  that,  as  courts 
of  chancery,  they  can  have  no  jurisdiction  of  a  purely  probate  matter ; 
they  cannot  deal  with  a  will  until  it  has  obtained  life  hy  going  through 
probate  machinery.  I  need  spend  no  time  considering  the  general 
chancery  powers  of  the  federal  courts  to  assume  jurisdiction  over  pro- 
bate matters.  Such  jurisdiction,  if  it  is  to  be  found  in  the  United 
States  courts,  must  have  been  conferred  upon  them  by  an  act  of  Con- 
gress. Loring  V.  Marsh,  Fed.  Cas.  No.  8,515.  If  it  has  been  conferred 
by  any  statute,  it  is  by  the  section  of  the  Judicial  Code  to  which  I  have 
referred,  and  which  provides  that  this  court  shall  have  original  ju-' 
risdiction  of  all  suits  of  a  civil  nature  at  common  law  or  in  equity, 
where  the  amount  in  controversy  exceeds  $3,000  and  is  between  cit- 
izens of  different  states.  From  the  decisions  of  the  courts  to  which 
I  have  called  attention,  it  is  clear  that  a  probate  proceeding  is  not  a 
suit  of  a  civil  nature  at  cwnmon  law  or  in  equity ;  it  has  never  been 
regarded  as  such  by  the  courts  of  this  country. 

[5,  8]  In  the  case  at  bar  the  learned  counsel  for  the  plaintiff  urges 
that  the  bill  does  not  seek  to  set  aside  the  probate  of  a  will,  but  that 
it  is  a  suit  which  obtains  the  jurisdiction  of  this  court  by  diversity  of 
citizenship,  and  seeks  to  give  the  plaintiff  due  process  of  law  in  ref- 
erence to  the  custody  of  a  certain  estate,  and  to  restrain  action  on  a 
void  decree;  that  this  court  has  jurisdiction  to  give  due  process  of 
law  even  though,  in  the  course  of  enforcing  its  decree,  it  should  be 
found  that  there  is  a  decree  of  the  probate  court  of  Maine  inconsist- 
ent with  the  decree  of  the  federal  court,  and  with  the  right  of  the 
plaintiff  to  have  due  process  of  law.  But  it  is  the  duty  of  this  court  to 
put  the  accent  of  its  decree  upon  the  vitals  of  a  controversy,  and  not 
upon  the  mere  form.  The  bill  does  seek  to  enjoin  the  executor  from 
carrying  out  the  terms  of  a  will  that  has  been  probated;  it  seeks  to 
have  the  executor  declared  an  administrator  de  son  tort,  and  to  have 
the  plaintiff  decreed  to  be  entitled  to  one-sixth  of  the  estate  as  next 
of  kin  and  heir.  It  thus  seeks  to  have  this  court  decree  that  there 
has  been  no  legal  probate  of  a  will,  that  the  estate  is  intestate,  and 
that,  though  the  will  has  been  through  the  machinery  of  probate,  it 
is,  in  fact,  void.  It  seeks  the  decree  of  this  court  that  the  defendant 
executor  has  no  legal  right  to  the  custody  of  the  estate;  it  seeks  to 
interfere  with  the  disposition  of  the  property  under  the  will  by  ask- 
ing the  court  to  decree  what  sort  of  stock  shall  be  sold  first.  It  fur- 
ther asks,  as  an  alternative,  that  the  court  will  order  the  executor, 
armed  with  a  decree  of  this  court,  to  go  into  the  probate  court  of 
Maine,  and  ask  that  court  to  declare  its  decree,  probating  a  will,  to  be 
nifll  and  void.  The  bill  seeks  to  attack  the  probate  of  a  will,  and  not 
merely  to  construe  it  after  it  has  been  through  the  probate  machinery. 
It  is  clear  that  there  can  be  no  difference  in  law  between  asking 
the  court  to  declare  a  will  to  be  null  and  void,  and  asking  the 
court  to  enjoin  an  executor,  appointed  under  it,  from  enforcing  its 
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provisions.  It  seems  clear  that  the  court  is  prevented  from  making  an 
illegal  decree  in  reference  to  one-sixth  of  the  estate,  as  much  as  it 
would  be  prevented  from  making  an  illegal  decree  upon  the  whole  es- 
tate. Whatever  language  the  plaintiff  may  use  in  which  to  state  his 
attack  upon  the  probate  cotut,  the  fact  remains  that  what  he  seeks 
from  this  court  results  in  a  nullification  of  a  decree  of  the  probate 
court  of  Maine. 

Judge  Hough  has  lately  discussed  the  subject  of  "due  process  of 
law"  in  an  illuminating  way.  32  Harvard  Law  Review,  218.  He 
shows  the  difficulty  of  defining  law  or  its  due  process,  observing  that 
"Moses,  Blackstone,  and  Mr.  James  Coolidge  Carter  have  not  per- 
manently succeeded  in  such  definition."  Judge  Hough's  article  is 
valuable,  not  only  in  its  clear  reasoning,  but  in  its  extended  citations. 
Among  many  other  references,  he  cites  Pennoyer  v.  Neff,  95  U.  S.  714, 
■  24  L.  Ed.  565,  in  which  case  Mr.  Justjice  Field  defines  the  term  "due 
process  of  law,"  when  applied  to  judicial  proceedings,  as  meaning  a 
course  of  legal  proceedings  according  to  those  rules  and  principles 
which  have  been  established  by  our  jurisprudence  for  the  protec- 
tion and  enforcement  of  private  rights.  He  observes  that,  to  give  such 
proceedings  any  validity,  there  must  be  a  competent  tribunal  to  pass 
upon  their  subject-matter. 

In  the  case  at  bar,  in  my  opinion,  the  plaintiff  in  his  bill  does  not 
present  a  case  where  due  process  of  law  has  been  denied  him.  He 
has  invoked  the  law  of  the  land  in  the  course  of  legal  proceedings, 
which  appear  to  have  been  conducted  according  to  the  rules  and  prin- 
ciples, established  by  our  jurisprudence,  for  the  protection  and  en- 
forcement of  the  rights  of  citizens  of  Maine.  He  has  obtained  a 
decree  in  the  probate  court  of  Maine,  and  in  the  courts  to  which  ap- 
peal was  taken.  Upon  the  authorities  to  which  I  have  called  atten- 
tion, these  courts  must  be  held  to  be  competent  tribunals  to  pass  upon 
the  subject-matter  thus  brought  before  them.  In  Thompson,  Appel- 
lant, 116  Me.  473,  102  Atl.  303,  Mr.  Chief  Justice  Cornish,  in  speak- 
ing for  the  Maine  court,  has  said : 

"The  law  of  the  land  bas  been  measured  out  to  the  petitioner,  and  [the 
Supreme  Judicial  Court  of  Maine]  hare  searched  in  vain  for  any  infringement 
of  his  constitutional  rights." 

Upon  examination  of  the  proceedings  in  the  state  court,  recited  in 
the  bill  in  equity,  I  am  of  the  opinion  that  the  plaintiff  had  already 
received  due  process  of  law  in  the  only  courts  competent  to  take  ju- 
risdiction in  Uie  probate  of  wills. 

The  bill  must  be  dismissed,  for  the  reason  that  this  court  has  no 
power  to  nullify  and  prevent  the  enforcement  of  a  decree  of  the  pro- 
bate court  of  Maine  admitting  a  will  to  probate.  Having  come  to 
this  conclusion,  it  is  unnecessary  to  consider  the  further  questions 
raised  by  the  motion. 

A  decree  may  be  presented  dismissing  the  bill,  with  costs. 

On  December  28th,  the  day  of  the  hearing,  a  motion  was  filed  by 
the  plaintiff  to  strike  from  the  recoitis  defendant's  pending  motion, 
with  which  motion  the  court  is  now  dealing.  The  plaintiff's  motion 
to  strike  defendant's  pending  motion  from  the  record  is  overruled. 
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MEMORANDUM  DECISIONS. 


BAILIS  V.  TJNITEJD  STATES.  (Carcult  C!ourt  of  Appeals,  Second  CJIrcuIt 
December  11,  1918.)  No.  114.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  Tork.  Crimdnal  prosecution  by  the 
United  States  against  Jacob  Baills.  Judgment  of  conviction,  and  defendant 
brings  error.  Affirmed.  K.  Henry  Roeenlwrg,  of  New  York  City,  for  plaintifT 
lu  error.  Francis  G.  Caffey,  U.  S.  Atty..  of  New  York  City  (Garrett  W.  Cotter, 
ABSt  U.  S.  Atty.,  of  Flushing,  of  counsel),  for  the  United  States.  Before  ROG- 
ERS, HOUGH,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.    This  case  la  affirmed  without  opinion. 


THE  BRI8.  (Circuit  Court  of  Appeals,  Second  Olrcnlt  November  20, 1918.) 
No.  141.  Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York.  Libel  by  the  Standard  Varnish  Works  against  the 
steamship  Bris.  From  a  decree  for  complainant  (253  Fed.  259),  libelant  ap- 
peals.   Question  certified  to  the  Supreme  Court. 

ROGERS  and  MANTON,  Orcnit  Judges.  This  cause  coming  on  to  be 
heard  upon  the  appeal  taken  herein  by  the  libelant,  and  it  appearing  to  the 
court  that  a  writ  of  certiorari  has  been  granted  by  the  Supreme  Court  of  the 
United  States  to  review  the  decree  entered  by  this  court  in  the  case  of  the 
International  Paper  Cmnpany  against  the  schooner  Grade  D.  Chambers  and 

others  (253  Fed.  182, C.  01  A. )  and  It  also  appearing  to  the  court  by 

an  inspection  of  the  transcript  of  the  record  upon  the  appeal  In  this  cause  that 
questions  arise  in  this  cause  which  were  Involved  in  the  decision  In  the  last- 
mentioned  cause,  and  that  the  District  Judge  relied  upon  the  authority  of 
the  decision  of  ,thls  court  In  said  case  of  the  Grade  D.  Chambers  in  making 
the  decision  on  "which  the  decree  appealed  from  was  entered:  Now,  therefore, 
this  court  hereby  certifies  to  the  Supreme  Court  of  the  United  States  the  fol- 
lowing questions  of  law  concerning  which  it  desires  the  instructions  of  the 
Supreme  Court  for  the  proper  decision  of  the  appeal  herein,  under  the  fol- 
lowing facts: 

On  August  17,  1917,  vamlsh  belonging  to  libelant  was  shipped  by  It  In  the 
port  of  New  York  for  Gothenburg,  Sweden,  upon  the  steamship  Bris,  consigned 
to  the  Allmanna  Svenska  Elektriska  A.  B.  Westeras,  and  the  agents  for  said 
ship  thereui)on  delivered  to  libelant  a  bill  of  lading,  of  which  a  copy  Is  an- 
nexed'hereto,  which  formed  a  contract  between  libelant  and  claimant  in 
reference  to  said  goods.  Particular  reference  la  made  to  clause  6,  dause  7, 
and  the  next  to  last  clause  of  the  bill  of  lading.  Tue  libelant  paid  in  ad- 
vance the  frel^t  mentioned  In  said  bUl  of  lading.  At  the  time  of  said  ship- 
ment, shippers  were  required  to  obtain  export  Ucenses  from  the  British 
government  on  cargo  of  this  dasB,  and  were  also  required  by  United  States 
statute  to  obtain  export  licenses  from  the  United  States  government  In  con- 
nection with  sudi  articles  as  the  President  should,  by  prodamatlon,  designate. 
At  the  time  that  said  shipment  was  made  the  President  had  designated  certain 
articles  as  to  whldi  licenses  must  be  thus  procured  when  destined  for  Gothen- 
burg, SwedNi,  but  vamlsh  was  not  included  among  them.  At  the  time  of 
shipment,  the  libelant  presented  a  license  which  it  had  procured  from  the 
British  government.  On  August  27,  1917,  the  President  made  a  further  proc- 
lamation, effective  August  30,  1917,  whereby  shippers  of  varnish  and  all 
other  cargo  destined  for  Gothoiburg,  Sweden,  were  required  to  procure  li- 
censes before  the  same  could  be  exported.  The  libelant  thereupon  made  appli- 
cation for  sacb  a  license,  and  the  claimant  held  its  vessel  la  port  until  Oc- 
tober 8th,  to  see  if  such  licenses  could  be  procured,  before  beginning  the 
discharge  of  the  cargo.  Unless  shipments  were  accompanied  by  the  aforesaid 
licenses  they  were  not  allowed  by  the  men-of-war  belonging  to  the  Allies  to 
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proceed  to  desHnatton.  On  or  about  October  SQx  the  TTnited  States,  acting 
through  the  Ebcports  Administrative  Board,  refused  the  aiH>Ucatlon  for  a 
license  to  transport  the  goods  mentioned  in  the  libel,  and  other  cargo  destined 
for  Gothenburg,  and  claimant  thereupon  began  to  unload  the  cargo  of  tbe 
Brls  and  concluded  the  discharge  on  October  22, 1917.  The  claimant  contlnned 
ready  and  willing  to  carry  said  cargo  forvrard,  if  a  license  therefor  were  ob- 
tained by  libelant.  T^e  libelant  took  redelivery  of  the  cargo  at  the  port  at. 
shipment  and  made  a  demand  upon  the  claimant  that  the  claimant  should  re- 
turn the  freight  paid,  which  demand  was  refused.  The  question  aforesaid 
is  as  follows:  (1)  Did  the  bUl  of  lading  contract  Justify  the  carrier,  under 
the  facts  stated,  in  refusing  to  refund  l£e  prepaid  freight?  Which  qnestlon, 
arising  from  the  facts  aforesaid,  is  hereby  submitted  to  tbe  Supreme  Court. 


CONRAD  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit. 
July  8,  1018.)  No.  5108.  In  Error  to  the  District  Court  of  the  United  States 
for  the  District  of  Colorado.  Boswell  F.  Reed  and  Robert  W.  Steele,  Jr.. 
both  of  Denver,  Colo.,  for  plaintiff  in  error.  Harry  B.  Tedrow,  U.  S.  A-tty., 
of  Boulder,  Colo.,  for  the  United  States. 

PER  CURIAM.  Writ  of  error  dismissed,  without  costs  to  either  party  in 
this  court,  on  motion  of  plaintiff  In  error. 


FAUER  et  al.  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Second 
Circuit  November  13.  1918.)  No.  28.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  Proceeding  by  the 
United  States  against  Philip  Fauer  and  others.  From  the  Judgment,  defend- 
ants bring  error.  Affirmed.  Charles  H.  Griffiths,  of  New  York  City  (Ray- 
mond H.  Sarfaty,  of  New  Tork  City,  of  counsel),  for  plaintiffs  In  error.  Fran- 
cis G.  Caffey,  U.  S.  Ajtty.,  of  New  York  City  (Ben.  A.  Matthews,  Asst  U.  S. 
Atty.,  of  New  York  City,  of  counsel),  for  the  United  States.  Before  WARD, 
HOUGH,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.    Judgment  affirmed. 


FEDERAL  TRADE  COMMISSION  v.  NUI/OMOLINE  CO.  (drcult  Court 
of  Appeals,  Second  Circuit  August  18,  1918.)  Petition  to  vacate  an  Inter- 
locutory order  of  the  Federal  Trade  Ckmimlssion  against  the  NulomoUne  Com- 
pany. Denied  without  i>rejudlca  Leo  Levy,  of  New  York  City  (Louis  Mar- 
shall, Sol.  M.  Stroock,  and  Edward  F.  Spitz,  all  of  New  York  City,  of  counsel), 
for  petlUoner.     Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.  We  regard  this  application  as  premature,  and  therefore  It 
Is  denied  without  prejudice,  as  is  also  the  motion  tor  a  stay  for  the  same  rea- 
son. 


FUEL  ECONOMY  ENGINEERING  CO.  et  al.  ▼.  BERRY,  (arcult  Court 
of  Appeals,  Third  Circuit  January  13,  1919.)  No.  2372.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Eastern  District  of  Pennsylvania; 
Oliver  B.  Dickinson,  Judge.  Suit  by  William  H.  Berry  against  the  Fuel  Econ- 
omy Engineering  Company  and  others.  From  a  decree  for  plaintiff  (248  Fed. 
736),  defendants  appeal.  Affirmed.  Robert  M.  Barr,  of  Philadelphia,  Pa.,  for 
appellants.  A.  B.  Stoughton,  of  Philadelphia,  Pa.,  and  J<dm  E.  McDonougU, 
of  Chester,  Pa.,  for  appeUee.  Before  WOOLLEY,  Glrcolt  Judge^  and  THOMP- 
SON, District  Judge. 

PER  COBIAM.  By  the  decree  of  the  District  Court,  claims  6,  10,  11,  and 
12  of  letters  patent  No.  728,792,  granted  WilUam  H.  Berry,  for  a  feed  water 
regulator,  were  h^d  valid  and  infringed.  We  attlrm  the  decree  on  the  court's 
opinion.    248  Fed.  1301    In  order  to  allay  the  ocmoem  ot  the  appellants  that 
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this  court  miRtat  decide  the  case  on  matters  outside  tbe  Issues — matters  oon- 
cemtng  unfair  oompetltloa,  charged  In  tbe  bill  but  abandoned  at  tbe  trial — 
whidti  they  conceive  Improperly  remained  In  the  case  and  Influenced  tbe  deci- 
don  below,  we  say  that,  from  our  reading  of  the  opinion,  tbe  case  appears  to 
baTe  been  decided  solely  on  tbe  Issues  of  validity  and  infringement.  But,  If 
litigants  read  tbe  c^lnlon  differently,  we  add  that,  notwithstanding  we  adopt 
the  opinion  of  tbe  trial  judge,  our  affirmance  of  tbe  decree  is  based  on  tbe  Is- 
sues raised  on  tbe  patent  and  on  nothing  else.    Ttw  decree  below  is  afflimed. 


GEOBGB  ▼.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Second  Circuit 
November  13,  101&)  Na  3.  In  S>rror  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  Tork.  Proceedings  by  the  United 
States  against  Anthony  George.  From  the  judgment,  defendant  brings  error. 
Affirmed.  Robert  M.  Moore,  of  New  York  City,  for  plaintUf  in  error. 
Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  CJty  (Vincent  H.  RothweU,  Asst 
U.  8.  Atty.,  of  New  York  City,  of  counsel),  for  the  United  States.  Before 
"WARD,  ROGERS  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Judgm^it  affirmed  in  open  court 


HAJXOWEIiL  ▼.  UNITBD  STATES.  (Circuit  Court  of  Appeals,  Eighth 
Olrcnit.  August  12,  1918.)  No.  248&.  In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Nebraska.  Thomas  L.  Sloan,  of  Washington, 
D.  C,  for  plaintiff  in  error.  Charles  A.  Goss  and  Howard  Sazton,  Asst  U. 
S.  Atty.,  boOi  of  Omaha,  Neb.,  for  the  United  States. 

PER  CURIAM.  Writ  of  error  dismissed,  without  costs  to  either  party  In 
this  court,  eta,  on  motion  of  counsel  for  plaintiff  In  error. 


HAYDEN  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Second  Circuit 
November  13,  1918.)  No.  80.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  Joseph  Hayden  was  convicted 
of  crime,  and  be  brings  error.  Affirmed.  Wesselman  &  Kraus,  of  New  York 
City,  for  plaintiff  In  error.  Francis  G.  Caffey,  U.  S.  Atty.,  and  John  E.  Walker, 
Asst  U.  S.  Atty.,  both  of  New  York  City,  for  the  United  States.  Before  ROG- 
ERS. HOUGH,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.    Judgment  affirmed. 


HEIiMER  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Flftb  Otrcnlt 
November  14,  1018.  Rehearing  Denied  February  1,  1019.)  No.  3245.  In 
Error  to  the  District  Court  of  the  United  States  for  tbe  Western  District  of 
Texas;  Duval  West  Judge.  Ed.  Helmer  was  convicted  of  selling  whisky 
to  soldiers,  and  brings  error.  Affiimed.  Don  A.  Bliss,  of  San  Antonio,  Tex., 
<J.  D.  Robinson  and  C.  J.  Gray,  both  of  San  Antonio,  Tex.,  on  the  brief),  for 
plaintiff  in  error.  Hugh  R.  Robertson,  U.  S.  Atty.,  of  San  Antonio,  Tex. 
(Claud  J.  Carter,  Asst  U.  S.  Atty.,  of  San  Antonio,  Tex.,  on  tbe  brief),  for 
tbe  United  States.  Before  WALKER  and  BATTS,  Circuit  Judges,  and 
GRUBB,  District  Judge. 

PER  CURIAM.  Our  examination  of  the  record  In  this  case  in  tbe  light  of 
the  argument  of  counsel  has  led  us  to  tbe  conclusion  that  no  reversible  error 
was  ccMumltted.    The  judgment  is  a^rmed. 


INTERNATIONAL  RY.  OO.  v.  CRAWFORD.  (Circuit  Court  of  Appeals, 
Second  Circuit  November  IS,  1018.)  No.  38.  In  Error  to  the  District  Court  of 
tbe  United  States  for  the  Western  District  of  New  York.    Action  between  tbe 
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Intemadonal  Railway  Company  and  Alice  Crawford.  There  was  a  Jvdsment 
for  the  latter,  and  the  former  brings  error.  Affirmed.  Cohn.  Ctaomuinn  & 
Francbot,  of  Niagara  Falls,  N.  Y.  (Edward  J.  Franchot;  of  Niagara  Falls,  N. 
X.,  of  counsel),  for  plaintiff  in  error.  Bartlett  ft  Boberts,  of  Buffalo,  N.  Y. 
(Eugene  M.  Bartlett,  of  Buffalo,  N.  Y.,  of  counsel),  for  defendant  in  error. 
Before  WARD,  HOGBRS,  and  MANTON,  Glrcnit  Judges. 
PEB  CURIAM.    Judgment  affirmed. 


LEHIGH  VALLEY  RAILROAD  CO.  v.  MONK.  (Circuit  Court  of  Appeals, 
Second  Circuit  November  13,  1918.)  No.  21.  In  Error  to  the  District  Court 
of  the  United  States  for  the  Southern  District  of  New  York.  Action  between 
the  Lehigh  Valley  Railroad  Conq>any  and  Otto  Monk.  Tliere  was  a  Judg- 
ment for  the  latter,  and  the  former  brings  error.  Affirmed.  Alexand^  A 
Green  and  Allan  MoCulloh,  all  of  New  York  City  fWUliam  W.  Green  and 
Edward  W.  Walker,  both  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 
8.  A.  Machchinskl  and  John  C.  Robinson,  both  of  New  York  City,  for  defend- 
ant in  error.    Before  WARD,  ROGERS  and  MANTON,  Circuit  Judges. 

PER  CURIAM.    Judgment  affirmed. 


LONG  SON  r.  BHLASCO  et  al.  (Circuit  Court  of  Appeals,  Second  rarrott. 
November  13,  1918.)  No.  27.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  Suit  hy  Llla  Longson  against 
David  Belasoo  and  othei-s.  From  a  decree  for  defendants,  complainant  ap- 
peals. Affirmed.  Thomas  A.  Hill,  of  New  York  City,  for  appellant  A.  J. 
Dlttenhoefer,  I.  M.  Dittenhoefer,  and  Nathan  Burkan,  all  of  New  York  Qty, 
for  appellees.    Before  WARD,  ROGERS  and  HOUGH,  Circuit  Judges. 

PEB  CURIAM.    Decree  affirmed. 


LOWER  LAFOURCHE  PLANTING  4  MFG.  CO.  et  aL  ▼.  BREAUX.  THB 
APEX.  THB  LOUISIANA.  (Nob.  3279,  3280.)  (Circuit  Court  of  Appeals, 
Fifth  Circuit  January  7,  1919.)  Appeals  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana ;  Rufus  E.  Foster,  Judge. 
Suits  in  admiralty  by  A.  P.  Breauz  against  the  barge  Apex  and  the  barge 
Louisiana ;  the  Lower  Lafourche  Planting  &  Manufacturing  C<Hnpany,  claim- 
ant Decrees  for  libelant,  and  claimant  appeals.  Affirmed.  L.  P.  Caillouet, 
of  Thlbodaux,  JjBl.  (Caillouet  &  Caillouet  of  Thibodaux,  La.,  on  the  brief), 
for  appellants.  John  D.  Grace,  of  New  Orleans,  La.  (M.  A.  Grace,  of  New  Or- 
leans, La.,  on  the  brief),  for  appellee.  Before  WALKEJB  and  BATTS,  Cdrcuit 
Judges,  and  GRUBB,  District  Judge. 

BATTS,  Circuit  Judge.  Appellant  had  a  right  to  appeal,  and  is  not  to  be 
criticized  for  the  exercise  of  the  right  That  the  amount  actually  In  dispute 
may  be  less  than  attorney's  fees  paid  or  costs  incurred  may  evidence  fidelity 
to  right  rather  than  litigious  obstinacy.  It  may  "be  that  some  of  the  amounts 
included  in  the  Judgment  were  erroneously  allowed,  and  we  might  be  com- 
pelled to  further  prolong  a  litigation  that  has  had  little  excuse  for  bdng; 
but  for  the  fact  that  the  recovery  against  appelant  is  somewhat  too  small 
because  of  the  exclusion  of  Interest.    The  judgments  are  affirmed. 


MclVER  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
May  7,  1918.)  No.  5159.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Western  District  of  Oklahoma.  Twyford  &  Smith,  of  Oklahoma  City, 
Okl.,  for  plaintiff  in  error.  John  A.  Fain,  U.  S.  Atty.,  of  Lawton,  OkL,  fox 
the.  United   States. 

PER  CURIAM.  Cause  docketed,  and  writ  of  error  dismissed,  without  costs 
to  either  party  in  this  court  on  motion  of  defendant  in  error. 
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SAFETY  CAR  HEATING  *  LIGHTING  CO.  T.  GOULD  COUPLER  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit.  November  13,  1918.)  No.  34. 
Appeal  from  tbe  District  Ooart  of  the  United  States  for  tbe  Western  Dis- 
trict of  New  York.  Suit  by  the  Safety  Car  Heating  &  Lighting  Company 
against  the  Gould  Coupler  Company.  From  a  decree  for  defendant  (24S  Fed. 
755),  complainant  appeals.  Affirmed.  Bmery,  Booth,  Janney  ft  Vamey  and 
Randolph  Parmly,  all  of  New  York  City  (Livingston  Glflord,  Robert  S.  Blair, 
an^  Delos  G.  Haynes,  all  of  New  York  City,  of  cotmael),  for  appellant.  Ken- 
yon  &  Kenyon  and  Richard  Eyre,  all  of  New  York  City,  for  appellee.  Before 
WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.     Decree  affirmed. 


SOHEIER  V.  UNITBSD  STATES.  (Circuit  Court  of  Appeals,  Second  Cir- 
cuit November  13, 1918.)  Na  9.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  Abraham  Scheier  was  con- 
victed of  crime,  and  he  brings  error.  Affirmed.  S.  S.  Breelln,  of  New  York 
City  (Budd  S.  Weisser,  <^  New  York  City,  on  the  brief),  for  plaintiff  in  er- 
ror. Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City  (Laurence  H.  Axman,  of 
New  York  City,  of  counsel),  for  the  United  States.  Before  WARD,  ROGERS, 
and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Judgment  affirmed. 


SCIOTO  OIL  00.  T.  UNITED  STATES  et  al.  (Olrcait  Court  of  Appeals, 
Eighth  Oircnit.  September  3,  1918.)  No.  6061.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Western  District  of  Oklahoma.  Walter  A. 
Ledbetter,  H.  L.  Stuart,  and  R.  R.  Bell,  all  of  Oklahoma  City,  OkL,  for  ap- 
pellant. John  A.  Fain,  U.  S.  Atty.,  of  Lawton,  Okl.,  and  S.  P.  Freellng, 
Atty.  Gen.,  of  Oklahoma,  for  tbe  United  States. 

PER  CURIAM.    Appeal  dismissed,  with  costs,  on  motion  of  ei^ellant 


UNITED  STATES  v.  LENOIR  et  al.  (Circuit  Court  of  Appeals,  Eighth 
Circuit.  July  8,  1918.)  No.  5175.  Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  New  Mexico.  S.  Burkhart,  U.  S.  Atty.,  of 
Albuquerque,  N.  M..  for  the  United  States.  Vaught  &  Watson,  of  Doming,  N. 
M.,  for  appellees. 

PER  CURIAM.  Appeal  dismissed,  without  costs  to  either  party  In  this 
court,  on  motion  of  appellant. 


End  of  Cases  ts  Tou  254 
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